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CROSS-REFERENCES. 

As  to  Amendments,  see  article  AMENDMENTS,  vol.  i,  p.  458. 

Review,  see  articles  BILLS  OF  REVIEW,  vol.  3,  p.  569; 
REVIEW,  vol.  18,  p.  989. 

Revivor,  see  article  REVIVOR  OF  SUITS  AND  ACTIONS, 
vol.  18,  p.  1094. 

Pleadings  Puis  Darrein  Continuance,  see  article  PUIS  DAR- 
REIN CONTINUANCE,  vol.  17,  p.  262. 

Supplemental  Pleadings  in  Particular  Actions,  see  specific  titles 
throughout  this  work,  such  as  BASTARDY,  vol.  3,  p.  296; 
CREDITORS'  BILLS,  vol.  5,  p.  576;  DIVORCE,  vol.  7, 
p.  103;  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p. 
361;  SPECIFIC  PERFORMANCE,  vol.  20,  p.  473;  and 
consult  the  General  Index. 

I.  DEPIHlTloirs.  —  Supplemental  pleadings  are,  as  the  word 
"  supplemental "  denotes,  pleadings  filed  by  a  party  in  addition 
and  subsequent  to  pleadings  which  he  has  already  filed,  and  their 
purpose  is,  as  a  general  rule,  not  to  cure  mere  defects  in  original 
pleadings  or  to  set  up  matters  which  properly  should  have  been 
alleged  in  original  pleadings,  but  to  allege  subsequent  or  newly 
discovered  matters  which  are  germane  to  and  in  aid  of  the  facts 
originally  alleged.  Such  pleadings,  as  will  be  seen  hereinafter, 
had  their  origin  in  equity  practice,  and  courts  of  equity  have 
inherent  power  to  permit  them  and  to  require  them  to  be  filed 
under  proper  circumstances.* 

1.  Dcfliiitioii  of  Snpplemental  Bill. —  occurred,  or  at  least  have  been  dis- 

What  is  knovirn  in  equity  practice  as  a  covered,  since  the  filing  of  the  original 

supplemental  bill  is  one  designed  to  bill,  and  which  affect  the  rights  of  the 

bring  before  the  court  1  acts  which  have  parties  or  the  subject  of  the  contro- 
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U  Statutes  Allowikg  Supplexevtal  PLEADnroB  —  1.  In  Oen- 

eraL  —  In  most  if  not  all  of  the  states  which  are  known  as  code 
states  it  has  been  provided  by  statute,  in  effect,  that  upon  the 

verey.     Beach  v.  Reynolds,  64  Barb,  decree.'     Mitf.  Eq.  PJ.  68;  Story's  Eq. 

(N.  Y.)  506,  in   which  case  the   court  PL,  §  349,  note  2.     It  will  be  observed 

ciud  Hoff.  Ch.  Pr.  393.  that  Lord  Redes  dale  does  not  say  that 

"Aaoillary"    Bill.  —Cases    are    not  under  an  original  bill  in  the  nature  of 

wanting  in  whioti  supplemental  bills  a  supplemental  bill  the  pleadings  and 

havre  been    stylsd  **  ancillary  *'   bills,  depositions    filed    and   taken    in    the 

Chappell  Chemical,  etc.,   Co.  v,  Sul-  original  cause  cannot  be  used  in  the 

phur  Mines  Co..  85  Md.  681.  second  cause  at  all,  but  simply  that 

"Secondary*'  BUL  —  A  supplemental  they  cannot  be  used  in  the  same  man* 

bill    has     son<etimss     been    called    a  ner  as  they  may  under  an  original  bill 

*'  secondary  "  bill.     Hops  v.  Brincker-  in  the  nature  of  a  bill  of  revivor.     Lord 

hofl,  4  Edw.  (N.  y.)  34.8.  Eldon,  in  Lloyd  v,  Johnes,  9  Ves.  Jr.  37, 

Original  Bill  in  Nature  of  Sapplementil  slated  it  as  his  opinion  that  the  only 

BilL  —  Where   penlente  litt   ihs    com-  real  distinction  which  exists  between 

plainant  makes  an  assij^nmeni,  a  bill  the   rights  or  positions  of  the  parties 

filed  by  the  assignee  for  the  purpose  of  under  the  two  different  forms  of  plead- 

bringing  himself  in  as  a  party,  "  it  is  ings  is  that  the  defendant,  under  an 

true,  is  in  one  respect  an  original  bill  original  bill  in  the  nature  of  a  supple- 

—  original    as    being     filed    by    new  mental  bill,  is  just  as  much  bound  by 

parties,  but  in  its  nature  is  entirely  the  former  proceedings  as   under  an 

supplemental,    and    is    therefore   fre-  original  bill  in  the  nature  of  a  bill  of 

quently  called  in  the  bosks  an  original  revivor,  except  as  to  any  new  equity 

bill  in*  the  niture  of  a  supplemental  or  defense   which    may    have    arisen 

bill."      Wright    v.    Meek,    3    Greene  since   the   original   bill   was   filed,   or 

(Iowa)  473.    in    which  case   the  court  which  he  may  have  a  right  I0  urge' 

citeii  Coop.  Eq.  PI.  76,  77,  Mitf.  Eq.  PI.  against    the   nevi*    party   coming   into 

65,  and  Story  Eq.  PL,  ^  349.  the  litigation,  but    which  did  not  ex- 

Distinotion  Between  Original  Bill  in  ist  against  the  original  complainant. 
Katore  of  Bill  of  Bevivor  and  Original  Making  this  addition  to  the  formula 
Bill  in  Nature  of  Supplemental  Bill. —  In  given  by  Lord  Redesdale,  it  will  be 
Fulton  V.  Greacen,  44  N.  J.  Eq.  443,  perceived  that  the  rule  on  this  sub- 
Vice-Chancellor  Van  Fleet  said:  "  The  ject  is  made  entirely  plain,  easy  of 
difference  between  an  original  bill  in  application,  and  eminently  jusl  in  its 
the  nature  of  a  bill  of  revivor  and  an  operation.'* 

original  bill  in  the  nature  of  a  supple-  Distinction  Between  Supplemental  BiUi 
mental  bill  is  defined  by  Lord  Redes-  and  Original  Bills  in  Natore  of  Supple- 
dale  as  follows.  'There  seems  to  be  mental  BiUs.  —  *' The  prominent  dis- 
this  difference  between  an  original  bill  tinciion  between  supplemental  bills, 
in  the  nature  of  a  bill  of  revivor  and  correctly  speaking,  and  original  bills 
an  original  bill  in  the  nature  of  a  in  the  nature  of  supplemental  bills,  is 
supplemental  bill:  Upon  the  first,  the  that  a  supplemental  bill  is  properly 
benefit  of  the  former  proceedings  is  ab-  applicable  to  those  cases  only  where 
solutely  obtained,  %o  that  the  pleadings  the  same  parties  or  the  same  interests 
in  the  first  cause,  and  the  depositions  remain  before  the  court;  whereas  an 
of  witnesses  if  any  have  been  taken,  original  bill  in  the  nature  of  a  supple- 
may  b=  used  in  the  same  manner  as  if  mental  bill  is  properly  applicable  when 
filed  or  taken  in  the  second  cause,  and  new  parties,  with  new  interests,  arising 
if  any  decree  has  oeen  made  in  the  first  from  events  since  ihe  institution  of 
cause  the  same  decree  shall  be  made  the  suit,  are  brought  before  the  court." 
in  the  second.  But  in  (he  other  a  new  Williams  v.  Winans,  22  N.  J.  Eq.  573, 
defense  may  be  made;  the  pleadings  in  which  case  the  court  cited  Siory  Eq. 
and  depositions  cannot  be  used  in  the  PI.,  §  345.  See  also  Waterman  r. 
same  manner  as  if  taken  or  filed  in  the  Buck,  63  V(.  544. 
same  cause;  and  the  decree,  if  any  has  Distinction  Between  Bill  of  Bevlew  and 
been  obtained,  is  in  no  otherwise  of  Supplemental  Bill  in  Nature  of  Bill  of 
advantage  than  as  it  may  bean  induce-  Beview.  —  **  A  bill  of  review,  strictly 
ment  to  the  court  to  make  a  similar  speaking,  is  a  proceeding  to  correct  a 
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application  of  either  party  the  court  may,  upon  such  terms  as  are 
just,  permit  him  to  file  a  supplemental  complaint,  answer,  or 
reply,  alleging  material  facts  which  have  occurred  since  his  former 
pleading,  or  of  which  he  was  ignorant  when  it  was  made.^ 

final  decree,  in  the  same  court,  for  g  144;  Austin  v,  Jones,  47  Kan.  565: 
error  apparent  on  the  face  of  the  de-  Rogers  v.  Hodgson,  46  Kan.  276; 
cree,  or  on  account  of  new  evidence  Dreiiling  v.  Battle  Creek  First  Nat. 
discovered  since  the  final  decree.  The  Bank,  43  Kan.  197;  Wiliiams  v.  Moore- 
decree  being  final,  the  bill  of  review  is  head,  33  Kan.  609;  Simpson  v,  Voss,  31 
not  regarded  as  a  part  of  the  cause  in  Kan.  227;  Tefift  v.  Fiiey,  22  Kan. 
which  the  decree  was  rendered,  but  as  753. 

a  new  suit  having  for  its  object  the  Missouri.  —  Rev.    Stat.    Mo.   (1879), 

correction  of  the  decree  in  the  former  §3575;  Childs  v.  Kansas  City,  etc.,  R. 

suit.     But  where  a  decree  is  only  inter-  Co.,  117  Mo.  414;  Ward  v.  Davidson, 

locutory,  but  liable  to  the  same  objec-  89  Mo.  445. 

lions,  the  party  injured  must  seek  his  Nebraska,  —  Code    Civ.    Pro.   Neb., 

redress,  not  by  a  bill  of  review,  as  such,  §  149;  Flagg  v.  Flagg,  39  Neb.  229; 

but  by  petition,  or  supplemental  bill  in  Null  v.  Jones,  5  Neb.  500. 

the  nature  of  a  bill  of  review.     Such  New  York,  —  Code  Civ.  Pro.  N.  Y., 

petition  or  supplemental    bill    is  re-  ^  544;  Lawrence  v.  Church,   128    N. 

garded  as  a  part  of  the  very  cause  the  Y.   324;   Fleischmann   v,  Bennett,   79 

decree  in  which  is  sought  to  be  cor-  N.  Y.  579:  Bowery  Nat.  Bank  v,  Dur- 

rected,  and  any  order  or  decree  of  the  yee,  74  N.  Y.  491 ;  Spears  v.  New  York, 

court  on  the  petition  or  bill  is  only  in-  72  N.  Y.  442;  Holyoke  v,  Adams,  59  N. 

terlocutory.**     Laidley  v,  Merrifield,  7  Y.  233;   Buttling  v.  Hatton,  33  N.  Y. 

Leigh  (Va.)  346.     See  also  as  to  sup-  App.  Div.    551;    Lindenheim    v.    New 

plemental  bills  in  the  nature  of  bills  of  York  El.  R.  Co.,  28  N.  Y.  App.  Div.  170; 

review,  Jenkins  v,  Eldredge,  3  Story  Harris  v,  Elliott,  24  N.  Y.  App.   Div. 

(U.  S.)  299,   13  Fed.  Cas.  No.  7,267;  133;  Ott en  v.  Manhattan  R.  Co.,  24  N. 

Blandy  v,  Grifiith,  6  Fish.   Pat.  Cas.  Y.  App.  Div.  130;  Pollmann  v.  Living- 

434.  3  Fed.  Cas.  No.  1,530.    See  further  slon,  17  N.  Y.  App.  Div.  528,  26  Civ. 

articles  Bills  of  Review,  vol.  3,  p.  Pro.  (N.  Y.)  302;  Reynolds  v.  iEtna  L. 

569;  Review,  vol.  18,  p.  989.  Ins.  Co.,  16  N.  Y.  App.  Div.  74,  11  N. 

Sappltmental  Answer  in  Katnre  of  Croii-  Y.  App.  Div.  99:  Bank  of  Metropolis 

bill,  —  In  Hopkins  v,  Gilman,  47  Wis;  v,  Lissner,  6  N.  Y.  App.  Div.  378;  Bull 

581,  the  defendant  made  application  v,  Rothschild,  (Supm.  Ct.  Gen.  T.)  22 

for  leave  to  file  a  supplemental  answer  N.  Y.  St.  Rep.  536,  16  Civ.  Pro.  (N.  Y.) 

and  for  an  order  bringing  in  certain  356,  52  Hun  (N.  Y.)  611;  Caoipbell  v, 

additional    parties  defendant,   and   it  Campbell,  (Supm.  Ct.  Gen.  T.)  7  N. 

was  declared  that  such  supplemental  Y.   St.    Rep.   443;  Dusty  v.   Lansing, 

answer  is  in  the  nature  of  a  cross-com-  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep. 

plaint  as  respects  such  new  defendants.  699;    McRoberts    v,    Pooley,  (Buffalo 

1.  California,  —  Code  Civ.  Pro.  Cal.,  Super.   Ct.  Gen.  T.)  i  N.  Y.  St.  Rep. 

§464;  Seehorn  v.  Big  Meadows,  etc.,  725;  Oelberman  v.  New  York,  etc.,  R. 

Wagon  Road  Co.,  60  Cal.  240;  Hard-  Co.,  (Supm.  Ct.  Spec.  T.)  31  Abb.  N. 

ing  V,  Minear,  54  Cal.  502.  Cas.  (N.  Y.)  256;  Ferris  v.  Tannebaum, 

Colorado. -~St^%  Laws  Colo.  1889,  p.  (C.   PI.  Gen.   T.)  27  Abb.  N.  Cas.  (N. 

73;  Sylvester  ».  Jerome,  19  Colo.  128.  Y.)  136;  O'Sullivan  v.  New  York  El. 

Connecticut.  —  Prac.  Book.  p.  15,  §  8;  R.  Co..  ^N.  Y.  Super.  Ct.  Spec.  T.)  25 

Goodrich  v.  Stanton,  71  Conn.  418.  Civ.  Pro.  (N.  Y.)  163,  14  Misc.  (N.  Y.) 

/»^ia«<i.  —  Burns*s  Annot.  Stat.  Ind.  426;  Palen  v.  Bushnell,  (Supm.  Ct. 
(1894),  §  402;  Barker  v.  Prizer,  150  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  56;  Wil- 
Ind.  4;  Richwine  v.  Presbyterian  Hams  v.  Hays.  (Supm.  Ct.  Gen.  T.)  17 
Church,  135  Ind.  80;  Simmons  t/.Lind-  Civ.  Pro.  (N.  Y.)  97;  Avery  v.  Star- 
ley,  108  Ind.  297;  Davis  v.  Krug,  95  buck,  (N.  Y.  Super.  Ct.  Gen.  T.)  16 
Ind.  i;  Kimble  v.  Seal,  92  Ind.  276;  Civ.  Pro.  (N.  Y.)  396;  Continental 
Johnson  v,  Briscoe,  92  Ind.  367;  Morey  Constr.,  etc.,  Co.  v.  Vlnal,  (Supm.  Ct. 
V.  Ball,  90  Ind.  450;  Musselman  v.  Gen.  T.)  14  Civ.  Pro.  (N.  Y.)  293; 
Manly,  42  Ind.  462.  Cohn  v.  Husson,  (N.  Y.  City  Ct.  Spec. 

Kansas,  ^  CoA^   Civ.    Pro.    Kan..  T.)67  How.  Pr.  (N.  Y.)46i;  McAndrew 

6  Volume  XXI. 


itatatM  SUPPLEMENTAL  PLEADINGS.  AUowiag. 

Froriiioiui  Applicable  to  Aotioni  at  Law  and  Suits  in  Equity.  —  Such  pro- 
visions are  to  be  construed  in  the  spirit  of  the  code  practice 
abolishing  the  distinctions  in  pleading  and  practice  between 
actions  at  law  and  suits  in  equity,  and  therefore  they  combine  the 
chancery  practice  of  filing  supplemental  bills  and  answers  and  also 
the  practice  which  prevailed  in  actions  at  law  of  filing  pleas  puis 
darrein  continuance,^ 

S.  Application  of  Chantfery  Rules  to  Code  Pleading.  —  In  inter- 
preting the  provisions  of  the  code  permitting  the  filing  of  a  sup- 
plemental pleading,  the  courts  fall  back  upon  the  settled  practice 

V,  Lake  Shore,  etc.,  R.  Co.,  70  Hun  (N.  Stat.  Wash.  (1897),  §  4958;  Davis  v. 

Y.)46:  Blanc  v.  Blanc,  67  Hun  (N.  Y.)  Erickson,  3  Wash.  654. 

384,  23  Civ.    Pro.   (N.  Y.)   loi;  Gas-  ^<?/wj»i.  —  Rev.  Stat.  Wyo.,§  2506; 

Works  Constr.  Co.  v.  Standard  Gas-  Chadron   Bank  v,  Anderson,  6  Wyo. 

Light  Co.,  47  Hun  (N.  Y.)  255;  Vander-  518. 

beck  V.  Rochester,  46  Hun  (N.  Y.)  87;  Amended  and  Sapplemental  Complaint. 

Lovatt  V.  Watson,  35  Hun  (N.  Y.)  553;  — There  is  no  such  pleading  known 

Cornwall  v,  Cornwall,  30  Hun  (N.  Y.)  to  the  code  as  **  an  amended  and  sup- 

573;  Holly  V,  Graf,  29  Hun  (N.  Y.)443;  plemental  complaint.'*     Oelberman  v. 

Ervin  v,  Oregon  R.,  etc.,  Co.,  28  Hun  New  York,   etc.,   R.  Co.,  (Supm.  Ct. 

(N.  Y.)  269;  Latham  v,   Richards,    15  Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.)  256. 

Hun  (N.  Y.)  129;  Purdy  v,  Manhattan  in  which  case  it  was  said:  "  It  will 

R.  Co.,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  produce  great  confusion  to  approve  of 

Y.)  394;    Neiberg  v.  Neiberg,  (N.   Y.  such  a  practice  as  allowing  the  service 

Super.  Ct.  Spec.  T.)  8  Misc.  (N.  Y.)  97,  of  a  pleading  in  which  is  contained 

31  Abb.  N.  Cas.  (N.  Y.)  257;  Genovese  the  facts  relied  on  to  give  a  cause  of 

V,  Matelli,  (N.  Y.  City  Ct.  Gen.  T.)  8  action,  and  also  contains  the  allegation 

Misc.  (N.  Y.)  493;  Myers  z'.  Rosenback,  of  the  facts  which  have  arisen  since 

(C.  PI.  Spec.  T.)  7  Nlisc.  (N.  Y.)  560,  23  the  commencement  of  the  action,  and 

Civ.   Pro.  (N.  Y.)  363;  Roach   v.   La  which    are    supplementary    to    those 

Farge,  43  Barb.  (N.  Y.)  616,  19  Abb.  alleged  in  the  complaint  as  effecting 

Pr.  (N.  Y.)  67:  Slauson  v.  Englehart,  the  ultimate  relief  to  be  given." 

34  Barb.  (N.  Y.)  198.    See  also  Frericks  1.  Kimble  2^.  Seal,  92  Ind.  276;  Childs 

V.  Coster,  17  Rep.  168,  9  Fed.  Cas.  No.  v,  Kansas  City,  etc.,  R.  Co.,  117  Mo. 

5,io8a,  in  which  case  the  court  cited  414.     See  also  Johnson  v,  Briscoe,  92 

the  New  York  statute.  Ind.   367,   to  the  effect  that  the  pro- 

North  Dakota,  —  Swedish  American  visions  of  the  code  are  general  and 

Nat.  Bank  v.  Dickinson  Co.,  6  N.  Dak.  govern  all  suits  without  reference  to 

B22.  their  character. 

Ohio,  —  Code  Ohio,  %  142  (Bates's  Sabstitiita  for  Plea  Pnii  Darrein  Gon- 

Annot.   Stat.,   §5119);    Cincinnati   v.  tinnanoe.  —  The  provisions  of  the  code 

Cameron,    33    Ohio    St.    336;     Glenn  permitting  the  filing  of  a  supplemental 

V,  Hoffman,  2  West.  L.  Month.   599,  2  answer  are  intended  as  a  substitute  for 

Ohio  Dec.  (Reprint)  401.  the  former  practice  in  actions  at  law 

Oregon,  —  Civ.  Code  Oregon,  §  105;  of  hWngB.'pXta.fuis  darrein  continuance, 

Elliot  V.  Teal,  5  Sawy.  (U.  S.)  188,  in  Harding  v,  Minear,  54  Cal.  502.     See 

which  case  the  court  cited  the  Oregon  also  Hoyt  v.  Sheldon,  (N.  Y.  Super.  Ct. 

statute.  Gen.  T.)4  Abb.  Pr.  (N.  Y.)  59;  Garner 

South  Carolina,  —  Code  Pro.  S.  Car.,  v,  Hannah,  6  Duer  (N.  Y.)  262;  Slau- 

195  et  seq.\  Avery  v,  Wilson,  47  S.  son  v.  Englehart,  34  Barb.  (N.  Y  )  198; 

ar.  78;  Bomar  v.  Means,  47  S.  Car.  Bate  v.  Fellowes,  4  Bosw.  (N.  Y.)  638. 

190;  McCaslan  v,  Latimer,  17  S.  Car.  See  further  Goddard  v.  Benson,  (C.  PI. 

123.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  191. 

South  Dakota,  — Comp.  Laws  S.  Dak.,  Party  Xnst  Be  Within  Spirit  of  Statute. 
S  4942;  Schouweiler  v.  Hough,  7  S.  — A  party  desiring  to  file  a  supple- 
Dak.  163.  mental   pleading   must  bring  himself 

Utah,  —  Kahn  v.  Old  Tel.  Min.  Co.,  within  the  spirit  of  the  statute.     Mc- 

a  Utah  174.  Andrew  v.  Lake  Shore,  etc.,  R.  Co.,  70 

Washington.  —  Ball.  Annot.  Codes  &  Hun  (M.  Y.)  46. 
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In  What  Courti    SUPPLEMENTAL  PLEADINGS.       Kay  Be  ZIML 

in  chancery  before  the  adoption  of  the  code.  Such  provisions, 
as  they  embody  the  rules  of  procedure  in  equity,  have  merely 
made  applicable  to  actions  at  law  as  well  as  to  suits  in  equity 
the  rules  prevailing  in  chancery  with  respect  to  supplemental 
pleadings.^ 

m.  IH  What  Coitbts  Supplexental  PLSADnroB  Kay  Be  Filed 

—  Courts  of  Equity.  —  Courts  of  equity  have,  of  course,  inherent 
power  to  allow  the  filing  of  supplemental' pleadings  in  conformity 
to  the  practice  which  governs  such  courts ;  *  but  a  supplemental 
bill  must  be  filed  in  the  court  in  which  the  original  bill  was  filed, 
and  pending  an  appeal  the  complainant  cannot  file  in  the  appel- 
late court  a  supplemental  bill  setting  up  facts  that  have  happened 
since  the  filing  of  the  original  bill.' 

Powers  of  Inferior  Conrti  nnder  the  Code.  —  In  New  York  it  has  been 
held  that  the  power  to  allow  supplemental  pleadings  to  be  filed 
has  been  conferred  only  upon  courts  of  record,  and  that  conse- 
quently a  district  court  has  no  authority  to  allow  a  supplemental 
answer  to  be  filed.* 

1.  Batker  v,   Prizer,   150  Ind.  4,  in  should    be  adopted.'*      Roach  v.   La 

which  case  the  court  said:  *'  Our  code  Farge,  43  Barb.  (N.  Y.)  6x6,  19  Abb. 

in  permitting  suppiemental  pleadings  Pr.  (N.  Y.)  67. 

to    be    filed    intended    to    follow   the  2.  Venae  -  Bnpplemental  Bill   InvolT- 

former   rule   recognized   in  courts  of  ing  Title  to  Land.  —  Where  it  is  sought 

•chancery.    »    *    *     We   may,   there-  to  file  an  original  bill  in  the  nature  of 

foie,  properly  apply  to  the  authorities  a  supplemental  bill,  the  allegations  of 

on  chancery  procedure,  and  therefrom  such  supplemental  bill  must  be  looked 

ascertain  the  nature  of  and  purpose  of  to   in    determining    the    venue;    and 

a  supplemental  bill  in  suits  of  equity,  where   the   bill   seeks  to  affect    land 

in  order  to  arrive  at  a  correct  interpre-  lying  in  a  certain  county  in  which  all 

tation  of  what  purpose  a  supplemental  the  defendants  reside,  the  court  of  such 

complaint,  under  our  code  of  practice,  county  has  jurisdiction  regardless  of 

was  intended  to  serve."     See  also  to  the  jurisdiction    previously  assumed 

the  same  eflfect  Kimble  v.  Seal,  92  Ind.  by  the  court  of  another  county  wherein 

276;  Childs  V.   Kansas  City,  etc.,  R.  the  original  bill  was  filed.     McDonaM 

Co.,  IT7  Mo.  414;  Ward  v.  Davidson,  v.  Asay,  139  111.  123. 

89  Mo.  445;  McMahon  v.  Allen,  (C.  PI.  8.  Klemme  v.  Klemme,  37  111.  App. 

Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  89;  Beach  54,  in  which  case  il   was  held  that  the 

V,    Reynolds,   64   Barb.    (N.   Y.)   506;  appellate    court   must  determine   the 

Slauson  v,  Englehart,  34  Barb.  (N   Y.)  case  with  reference  solely  to  the  alle- 

iq8;  Bostwick  v.  Menck,  4  Daly  (N.  gallons  of  the  original  bill,  and  a  de- 

Y.)  68;  Palmer  v.  Murray,  (Supm.  Ct.  cree  for  the  complainant  was  reversed 

Spec.   T.)   18   How.    Pr.   (N.  Y.)  550;  because  the  bill  did  not  contain  alle- 

Dann  v.  Baker,  (Supm.  Ct.  Gen.  T.)  12  gallons  warranting  it,  although  it  was 

How.  Pr.  (N.  Y.)  521;  Swedish  Ameri-  supported  by  the  evidence, 

can  Nat.  Bank  v,  Dickinson  Co.,  6  N.  4.  Myers  v,  Rosenback,  (C.  PI.  Spec. 

Dak.  222;  Glenn  v.  Hoffman,  2  West.  T.)  7  Misc.  (N.  Y.)  560,  23  Civ.  Pro. 

L.  Month.  599,  2  Ohio  Dec.  (Reprint)  (N.  Y.)  363.   which   case  was  decided 

401.  under  Code  Civ.  Pro.  N.  Y..  §§  544. 

"Frooeedings  by  Bill  of  Eevivor  and  3347,  subd.  4.  In  this  case  it  was  held 
Snpplemental  Bill  were  each  well  known  that  since  a  district  court  has  no  au- 
to the  practice  in  the  court  of  chancery;  thority  to  allow  a  supplemental  answer 
and  when  the  'supplemental  com-  to  be  filed,  where  the  cause  is  removed 
plaint'  was  introduced  into  the  code,  from  a  district  court  to  a  court  of  com- 
it  seemed  appropriate  that  the  practice  mon  pleas  the  latter  court  cannot  allow 
prevailing  at  the  introduction  of  the  a  supplemental  answer  to  be  filed, 
code  in  relation    to   that  proceeding  although  the  same  result  may  be  ac- 
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Pwpriety  SUPPLEMENTAL  PLEADINGS,      and  Heoeuity. 

IV.   PBOPBIETY  of  AVD  NECE88ITT  FOB  SXTPPLEXEirTAL  PLEADIITOB 

—  1.  In  OeneraL  —  The  rights  of  parties  are  to  be  determined  as 
they  were  at  the  commencement  of  an  action,  unless  some  event 
happens  subsequently  which  affects  the  matters  in  issue,  and  the 
court  cannot  consider  such  subsequent  matter  unless  it  is  pre- 
sented by  a  supplemental  pleading.*  One  of  the  reasons  for 
requiring  a  party  to  file  a  supplemental  pleading  to  enable  him  to 
rely  upon  matters  that  have  occurred  since  the  filing  of  his  previ- 
ous pleading  is,  that  he  should  enable  his  adversary  to  take  issue 
as  to  such  new  matters.* 

2.  Rule  tbat  Supplemental  Pleading  Must  Allege  New  Matter  — 
Distinction  Between  Supplemental  Pleadings  and  Amendments  —  ^.  I N 
General.  —  Technically,  and  in  accordance  with  the  strict  rule 
of  pleading  which  governs  in  suits  in  equity  and  also  in  actions 
under  the  code,  the  office  of  a  supplemental  pleading  is  only  to 
set  up  material  facts  which  have  occurred  since  the  party  put  in 
his  former  pleading,  or  of  which  he  was  then  ignorant,  and  if  he 
desires  to  insert  in  his  pleading  allegations  which  were  inadvert- 
ently omitted  in  the  preparation  of  the  original  pleading  such 
omission  can  be  cured  only  by  an  amendment.'  Wherever  the 
same  end  may  be  attained  by  an  amendment  the  court  will  not 
permit  a  supplemental  pleading  to  be  filed. ^  However,  where  a 
supplemental  pleading  alleges  facts  which  have  occurred  since  the 
institution  of  the  action,  it  is  not  improper  for  such  pleading  to 
allege  facts  which  existed  prior  to  the  filing  of  the  original  plead- 
ing, where  such  previous  facts  are  alleged  solely  for  the  purpose 
of  explaining  and  giving  relation  to  the  subsequent  facts  alleged.* 
The  distinction  here  stated,  however,  as  will  be  seen  hereinafter, 
has  been  frequently  regarded  as  purely  technical  and  not  to  be 
insisted  upon.* 

complished   by  allowing    an    amend-  ments  on  mortgages,  or  such  like  cases, 

ment  to  the  answer.     See  also  Russell  redress  ought  not  Co  be  granted,  al- 

V,  Ruckman,  3  E.  D.  Smith  (NT.  Y.)  419.  though  the  testimony  may  prove  the 

Power  of  Seferee  to  AUow  Sapplemental  causeofcomplaini  complete." 

Answer.  —  In   N(rw    York  it  has  been  2.  Porier  «/.  Wells,  6  Kan.  448. 

held  that  a  supplemental  pleading  can  8.  Kimble  v.  Seal,  92  Ind.  276,   in 

be  allowed  only  by  the  court  on  motion,  which  case  the  couri  said:  *'  Fads  ex- 

and  should  not  be  allowed  at  the  trial,  isling  at   the  time  of  filing  a  pleading 

A  provision  of  the  code  which  confers  may  be  made  a  part  thereof  by  way  of 

upon  referees  the  same  power  to  allow  amendment.     If   they   have  occurred 

amendments   to  any  pleadings  as  the  since  the  filing  of  the  pleading,  they 

court  possesses  upon  the  trial  does  not  can  only  be  made  a  part  thereof  by  a 

confer  authority    to   allow   a  supple-  supplemental  pleading."     See  also  to 

mental  pleading  upon  a  referee  before  the    same    e£Fect    Pierson    v,   Cronk, 

whom   the  case  is  on  trial.     Lyon  v.  (Supm.  Ct.  Gen.  T  )  13  N.  Y.  St.  Rep. 

Isetl,  34  N.  Y.  Super.  Ct.  41.  556;  Reynolds  v.  JExhsl  L.  Ins.  Co.,  xi 

1.  Styles  V,   Fuller,   loi   N.  Y.  622;  N.  Y.  App.  Div.  99. 

Wisner  v,  Ocumpaugh,  71  N.  Y.  113.  4.  Clark  v.   First  Cong.  Soc  ,46  N. 

See  also  Butler  v.  Butler,  4  Lilt  (Ky.)  H.  272,  in   which  case  the  court  died 

201,  in  which  case  the  court  said:  "  If,  Mitf.  PI.  62. 

then,  such  subsequent  events  are  not  5.  Kahn  z/.  Old  Tel.  Min.  Co.,  2  Utah 

set  out  by  new  pleadings,  except  per-  174. 

haps  ia  the  case  of   accruing   instaU  6.  See  injra^    IV.    2.    e.   Distinction 
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b.  Propriety  of  Supplemental  Bill  or  Amendment  of 
Bill.  —  Matters  which  arose  previously  to  the  filing  of  the 
original  bill,  although  discovered  by  the  complainant  afterwards, 
are  properly  the  subject  of  an  amendment  to  the  bill,  provided 
the  cause  is  in  a  stage  in  which  an  amendment  is  allowable,  and 
matters  that  have  occurred  since  the  institution  of  the  suit  should 
be  introduced  by  supplemental  bill  and  not  by  an  amendment  to 
the  bill.* 

ExoepUoni  to  and  Qnaliftoationi  of  the  Bnle.  —  One  of  the  exceptions  to 
the  rule  is  that  a  bill  may  be  amended  by  adding  new  or  supple- 
mental matter  at  any  time  before  the  defendant  has  put  in  his 
answer;*  and  another  exception  is  that  where  matters  proper  for 

Between     Supplemental    and    Amended    set  down,   you   can  only  amend    by 

Pleadings  Considered  Technical  and  Dis-  making  parties,  and  cannot  introduce 

regarded.  new  charges,  or  put  a  material  fact  in 

1.  I  Hoff.  Ch.  Pr.  393.    See  also  the  issue  which  was  not  so  in  the  cause 

following  cases:  before,  but  should  have  preferred  a 

Illinois,  —  Bauer  Grocer  Co.  v.  Zelle,  supplemental  bill  in  this  respect."    See 

172  111.  407.  also  York  v.  Stapleton,   2   Atk.    136; 

Maine,  —  Birmingham  v.  Lesan,  77  Brown  v.  Higden,  i  Atk.  291;  Usborne 

Me.  494.  V,  Baker,  2  Madd.  378;  Wray  v.  Hutch- 

Michigan,  —  Fisher  v»    Holden,    84  inson,  2  Myl.  &  K.  235. 

Mich.  494.     See  also  Graves  v,  Niles,  Under  U.  8.  Eqolty  Bole  57,  events 

Harr.  (Mich.)  332.  which  have  happened  since  the  filing 

Mississippi.  —  See  Walkers/.  Gilbert,  of  a  bill  cannot  be  introduced  by  way 

7  Smed.  &  M.  (Miss.)  456.  of  amendment,  and  as  a  general  rule 

Missouri,  —  Ward    v,   Davidson,   89  they  must  be  set  out  by  supplemeiital 

Mo.  445,  whetein  the  equity  practice  is  bill.     Mason  v.  Hartford,  etc.,  R.  Co., 

stated  by  Black,  J.  10  Fed.  Rep.  334. 

New  Jersey,  —  Lutz  v,  Lutz,  52  N.  J.  Error  Considered   a   Orois   One.  —  In 

Eq.  241.  French  v.  Hay,  22  Wall.  (U.  S.)  238, 

New  York.  —  Candler  v.  Pettit,  I  the  court  said:  "The  further  relief 
Paige  (N.  Y.)  168;  Stafford  v.  Howlett,  >^sought  could  be  reached,  if  at  all,  only 

]  Paige  (N.  Y.)  200;  Hope  v.  Brincker-  by  a  supplemental  bill.     It  was  a  gross 

hoff,  4  Edw.  (N.  Y.)  348.     See  also  for  error  to  allow  the  amended  bill  to  be 

statements  of  the  rule  in  equity,  Mc-  filed." 

Mahon  v.  Allen,  (C.  PI.  Gen.  T.)  3  Abb.  Whore  the  End  Hay  Be  Ohtainod  by  an 

Pr.  (N.  Y.)  8q;  Roach  v.  La  Farge,  43  Amendment  a  supplemental  bill  will  not 

Barb.  (N.  Y.)  6t6.   19  Abb.  Pr.  (N.  Y.)  be  allowed.     Hope  v.  Brinckerhofif,  4 

tT,  per  Leonard,  J.  Edw.  (N.  Y.)  348;  Henry  v.  Travelers' 

Vermont.  —  Downer  v.    Wilson,    33  Ins.  Co.,  45  Fed.  Rep.  299. 

Vt.  I.  Amendment  Filed  Punnant  to  Leave  to 

West  Virginia,  — CrximWshv.SVien-  Pile  Bnpplemental  Bill. » A    bill    filed 

andoah  Valley  R.  Co.,  28  W.  Va.  623.  after  the  hearing  and  after  the  court 

Wisconsin,  —  Hungerford    v.   Cush-  has  taken  the  cause  under  advisement, 

ing,  8  Wis.  332.  which   recites   the    substance    of    the 

United  States.  —  Kennedy  v.  Georgia  original  bill  and  sets  up  additional 
State  Bank.  8  How.  (U.  S.)  586.  per  grounds  for  relief  that  occurred  before 
McLean.  J.;  Nevada  Nickel  Syndicate  the  filing  of  the  original  bill,  is  an 
V.  National  Nickel  Co.,  86  Fed.  Rep,  amended  bill  and  not  a  supplemental 
486;  Seattle,  eic,  R.  Co.  v.  Union  bill  although  it  is  styled  a  supple- 
Trust  Co..  (C.  C.  A.)  79  Fed.  Rep.  179;  mental  bill  and  is  filed  pursuant  to 
Mason  v.  Hartford,  etc.,  R.  Co.,  10  leave  to  file  a  supplemental  bill.  Bauer 
Fed.  Rep.  334;  Copen  v.  Flesher,  i  Grocer  Co.  v,  Zelle,  172  III.  407. 
Bond(U.  S  )440. 6  Fed.Cas.  No.  3.211.  2.  Henry  v.  Travelers*  Ins.  Co.,  45 

England.  —  In  Goodwin  v.  Goodwin,  Fed.  Rep.  299.     This  was  a  suit  to  cs- 

3   Atk.    370.    Lord    Hardwicke    said:  lablish  a  contract  and  for  an  account- 

*'  After  publication  past,  and  the  cause  ing.     The  plaintiff  having  alleged  in 
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a  supplemental  bill  arise,  and  leave  is  given  the  complainant  to 
file  a  supplemental  bill,  the  court  will  permit  other  matters  to  be 
introduced  into  the  supplemental  bill  which  might  have  been 
introduced  by  way  of  amendment  to  the  original  bill.*  Further- 
more, the  complainant  will  in  some  cases  be  permitted  to  intro- 
duce by  amendment  matters  which  have  occurred  since  the  date 
of  the  filing  of  the  original  bill,  e.  g,,  when  the  complainant  at 
the  time  of  preparing  his  original  bill  had  an  inchoate  light  which 
merely  required  some  formal  act  to  render  his  title  perfect,  and 
such  formal  act  is  not  completed  until  afterwards.* 

c.  Propriety  of  Supplemental  Complaint  or  Amend- 
ment OF  Complaint.  —  The  office  of  a  supplemental  complaint 
or  petition  in  actions  under  the  code  is  to  bring  before  the  court 
material  facts  which  have  occurred  since  the  service  of  the  original 
petitidn,  and  not  to  supply  omissions  or  defects  in  the  original 
pleading.  A  plaintiff  cannot,  therefore,  by  an  amendment  of  his 
complaint  or  petition  introduce  facts  occurring  subsequently  to 
the  commencement  of  the  action,  nor  can  he  by  supplemental 
complaint  or  petition  set  up  facts  which  occurred  prior  to  the  filing 
of  his  original  pleading.' 

his  bill  that  certain  stock  would  be  sold  the  parties.  See  also  articles  Amend- 
on  Che  day  he  filed  his  bill,  and  having  ments,  vol.  i,  p.  458;  Parties  to  Ac- 
knowledge of  the  sale  within  a  few  tions,  vol.  15,  p.  456. 
days  after  it  was  made,  and  before  the  ninstration — Election  Pending  Action, 
defendant  had  answered,  it  was  held  —  Where,  pending  an  action  to  fore- 
that  it  was  competent  for  the  plaintiff,  close  a  mortgage,  the  plaintiff  elects  to 
under  U.  S.  Equity  Rule  28,  to  amend  declare  the  principal  sums  of  the  out- 
the  bill  by  setting  up  the  fact  that  the  standing  bonds  immediately  due  and 
stock  had  been  sold  in  pursuance  of  payable,  such  election  is  properly  the 
the  notice  set  out  in  the  bill,  and  to  subject  of  a  supplemental  bill  rather 
add  such  prayer  as  he  saw  proper,  than  of  an  amended  bill.  Seattle,  etc., 
CiA»^  Story  Eq.  PI.,  §  885.  R.  Co.  r.  Union  Trust  Co.,  (C.  C.  A.) 

1.  Graves  v,  Niles,  Harr.  (Mich.)  332;  79  Fed.  Rep.  179. 

Stafford   v,  Howleit,   i   Paige  (N.  Y.)        Newly  Acquired  Title,  —  In  Copen  v, 

200.  Flesher,   i   Bond   (U.   S.)  440,  6  Fed. 

2.  Crumlisb  t/.  Shenandoah  Valley  Cas.  No.  3,211,  a  demurrer  to  a  supple- 
R.  Co.,  28  W.  Va.  623,  wherein  it  was  mental  bill  was  sustained  on  the  ground 
declared  that  the  case  of  an  executor  that  it  set  up  a  title  to  land  acquired 
filing  a  bill  before  probate  and  after-  since  the  commencement  of  the  suit, 
wards  obtaining  probate  is  an  instance  8.  Indiana.  —  Chapman  v.  Jones,  149 
of  this  kind;  ciHng  Humphreys  v,  Ind.  434:  Simmons  f.  Lindley,  108  Ind. 
Humphreys,  3  P.  Wms.  348;  Bradford  297;  Davis  v.  Krug,  95  Ind.  i;  Kimble 
V,  Felder,  2  McCord  Eq.  (S.  Car.)  168,  v.  Seal,  92  Ind.  276;  Musselman  v, 
and  Butler  v,  Butler,  4  Litt.  (Ky.)  20T.  Manly,  42  Ind.  462. 

Bringing  In  Kew  Parties  by  Amend-  Iowa,  —  Leach  v,   Germania    Bldg. 

ment.  —  It  has  been  held  that  although  Assoc,  102  Iowa  125. 

it  is  usual  to  bring  in  new  parties  be-  Missouri,  —  Nave    v,    Adams,    107 

fore  the  court  by  a  supplemental  bill.  Mo.  421;  Alfter  v,   Hammitt,  54  Mo. 

the  representatives  of  a  person  who  App.  303. 

was  not  a  party  to  the  suit  at  the  time  New  York,  —  McMahon  v.  Allen,  (C. 

of  his  death  may  he  brought  before  the  PI.   Gen.   T.)  3  Abb.   Pr.  (N.  Y.)  89; 

court  by  amendment.     Hungerford  v,  Bostwick  v.  Menck,  4  Daly  (N.  Y.)  68, 

Cnshing,  8  Wis.  332,  wherein  it    was  /^•r  Robinson,  J.;  Houghton  v.  Skinner, 

declared  that  this  was   not  a  proper  CSupm.   Ct.  Spec.  T.)  5  How.  Pr.  (N. 

case  for  a  bill  of  revivor,  as  the  suit  Y.)  420;  Oelberman  v.  New  York,  etc., 

had  not  abated  by  the  death  of  any  of  R.  Co.,  (Supm.  Ct.  Spec.  T.)  31  Abb. 
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//.  Propriety  of  Supplemental  Answer  or  Amendment 

OF  Answer.  — in  Equity  Pleading  it  is  an  established  rule  that  where 
a  fact  which  may  be  of  advantage  to  a  defendant  has  happened 
subsequently  to  the  filing  of  his  answer  it  cannot  with  propriety- 
be  set  up  by  an  amendment,  but  should  be  incorporated  in  a  sup- 
plemental answer.* 

In  AetionB  under  the  Code  the  same  distinctions  have  been  made 
between  supplemental  answers  and  amendments  to  answers,  and 
a  supplemental  answer  rather  than  an  amended  answer  is  proper 
to  ^able  the  defendant  to  introduce  evidence  of  a  fact  which  has 
occurred  since  the  filing  of  the  original  answer.* 

N.  Cas.  (N.  Y.)  256;  Pickett  v.  Cohu,  Alleging  Additional  Grounds  of  Aotioii 

14  Daly  (N.  Y.)  550;  Pierson  v.  Cronk,  upon  Leave  to  Amend. —  In  Fickett  v, 

(Supm.  Ci.  Gen.  T.)  13  N.  Y.  St.  Rep.  Cohu.  14  Daly  (N.  Y.)  550,  the  court 

556, /^r  Van  Brant,  P.  J.;  Lindenheim  said:  "  It  seems  thai  an  order  w^ssub- 

V.  New  York  El.  R.  Co.,  28  N.  Y.  App.  sequently  eniered  giving  the  plainti£[ 

Div.  170.  permission  (o  amend  her  complaint  so 

Ohio,  — Gibbon    v.    Dougherty.    10  as  to  bring  in  new  parties,  but  that,  in 

Ohio  St.  365.  the  complaint  amended    under    such 

South  Carolina,  —  McCaslan  v,  Lati-  order,  she  included  additional  grounds 

mer,  17  S.  Car.  123.  of    action  for   instalments  of  income 

Judioial  Statement  of  Bule.  —  In  Chap-  accruing  after  that  time.     That,  as  a 

man  v.  Tones,  149  Ind.  434,  the  court  matter  of  course,  was  entirely  unau- 

said:  "  If  there  were  facts  existing  at  thorized.     The    referee,   or  even    the 

the  time   the  original  complaint    was  court  on  appeal,  has  the  right  to  amend 

filed,  which  if  properly  pleaded  would  the  pleadings  so  as  to  conform   them 

have    made  such   original   complaint  to  the  proof;   but  neither  the  referee 

sufficient  to  withstand  a  demurrer  for  nor  the  court  has  the  power  to  amend 

want  of  facts,  such  existing  facts  can  the  pleadings  so  as  to  give  the  plaintiff 

only  be  brought  into  the  case  by  an  the  benefit  of  facts  occurring  after  his 

amended  complaint,  and  never  by  a  action  was  commenced." 

supplemental  complaint."  1.  Brooks  v.    Moody,    25   Ark.   452; 

Faots  Which  Were  Not  in  Existence  or  United  R.,  etc.,  Co.  v.  Long  Dock  Co., 
Not  Known  at  the  Commencement  of  the  41  N.  J.  Eq.  407. 
Action.  —  The  ordinary  use  of  the  sup-  Hatter  Discovered  Since  Original  An- 
plemental  petition  is  in  alleging  facts  swer.  —  In  Patterson  v.  Slaughter,  i 
occurring  after  the  beginning  of  the  Dick.  285,  liberty  was  given  to  the  de- 
action,  or  which  were  not  known  at  that  fendant  to  amend  his  answer  by  insist- 
time,  tending  to  strengiiien  or  reinforce  ing  on  his  title  as  purchaser  instead  of 
the  cause  of  action,  or  to  enlarge  the  heirat-Iaw,  having  discovered  his  title 
extent  of,  or  change,  the  relief  sought,  after  putting  in  his  answer. 
Leach  v.  Germania  BIdg.  Assoc,  102  Hatter  Known  Before  Original  Answer 
Iowa  125.  Citing  Siglrr  v.  Gondon,  68  Was  Filed.  —  In  Suydam  v.  Truesdale, 
Iowa  441;  Hervey  v,  Savery.  48  Iowa  6  McLean  (U.  S.)  459,  wherein  an  ap- 
313;  Davenport  v.  Mitchell,  15  Iowa  plication  was  made  for  leave  to  file  a 
194;  Seevers  V.  Hamilton,  11  Iowa  66;  supplemental  answer,  the  court  said: 
Nave  V.  Adams,  107  Mo.  414;  and  "  It  is  essential  that  the  new  matter  of 
Candler  v,  Peitit,  i  Paige  (N.  Y.)  168,  defense  should  have  been  recently  dis- 
19  Am.  Dec.  399.  covered.     If  known  before  the  answer 

Supplemental  Complaint  Not  Allowed  was  filed,  the  application  will  of  course 
when  Amendment  Is  Permissible.' — In  be  refused,  especially  if  the  introduc- 
accordance  with  the  rule  which  gov-  tion  of  the  new  matter  is  calculated  to 
erns  courts  of  equity,  a  supplemental  embarrass  the  further  proceedings  in 
complaint  will  not  be  allowed  to  be  the  case,  and  is  not  essential  as  sub- 
filed  when  the  object  can  be  accom-  staniial  matter  of  defense." 
plished  by  an  amendment.  McMahon  2.  Sylvester  v,  Jerome.  19  Colo.  128; 
V.  Allen,  (C.  PI.  Gen.  T.)  3  Abb.  Pr.  Reynolds  v.  yEtna  L.  Ins.  Co.,  ii  N. 
(N.  Y.)  89.  Y.  App.    Div.  99,  in  which  case   the 
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e.  Distinction  Between  Supplemental  and  Amended 
Pleadings  Considered  Technical  and  Disregarded.  —  In 
many  jurisdictions  the  distinction  between  a  supplemental  and  an 
amended  pleading  is  regarded  as  being  only  in  the  time  when  the 
matter  sought  to  be  set  up  occurred  or  came  to  the  knowledge  of 
the  pleader,  and  the  old  rule  that  nothing  can  be  set  up  by  an 
amendment  which  has  arisen  subsequently  to  the  filing  of  the 
original  pleading  has  been  abolished  in  England,  and  in  this 
country  if  not  abolished  very  much  relaxed.*  Thus,  where  it  has 
been  sought  to  make  a  distinction  between  an  amendment  to  a 

court  denied  leave  to  file  a  supple-  variously  an  amendment  and  a  supple- 
mental answer  because  the  defendant*s  mental  libel.  Thomas  v.  Gray,  Blatchf. 
affidavit  did  not  state  that  the  matter  &  H.  Adm.  493,  23  Fed.  Cas.-No.  13,898, 
sought  to  be  set  up  had  occurred  or  which  case  is  cited  merely  as  an  in- 
come  to   the  defendant's    knowledge  stance. 

since   his  original   answer   was  filed.        The  SyBtam  of  Pleading  in  Texas  "  per- 

See  also  Hendricks  v.  Deck(*r,  35  Barb,  mits  the  utmost  liberality  of   amend- 

(N.  Y.)  298.  ment,  and  it  has  been  too  often  ruled 

1.  Henry  v.  Travelers*  Ins.  Co.,  45  that  the  plaintiff  may  at  any  time  be- 
Fed.  Rep.  299,  quoting  Dan.  Ch.  Pr.  fore  the  trial  abandon  the  old  and  set 
406,  407,  as  follows:  "  The  rule  which  up  by  amendment  a  new  cause  of  ac- 
formerly  existed,  that  a  plaintiff  ought  tion  to  require  the  citation  of  authority 
not  to  introduce  facts  by  amendment  to  support  the  proposition.  In  such  a 
which  have  occurred  since  the  filing  of  case  the  plaintiff  makes  himself  liable 
the  original  bill,  has  been  abolished,  to  pay  all  costs  which  have  accrued  up 
and  the  facts  and  circumstances  oC-  to  the  time  of  the  amendment,  and  if 
curring  after  the  institution  of  a  suit  the  parties  defendant  are  in  court  by 
may  be  introduced  into  the  bill  by  answer  no  service  of  process  is  required 
amendment,  if  the  cause  is  otherwise  of  them;  but  in  all  other  respects  the 
in  a  state  in  which  an  amendment  may  action  proceeds  precisely  the  same  as 
be  made,  and,  if  not,  they  may  be  a  new  suit.  And  we  see  no  reason 
added  by  supplemental  statement."  why  a  plaintiff  may  not  set  lip  new 
See  also  the  following  cases  in  which  grounds  of  recovery  which  have  oc- 
the  distinction  between  an  amendment  cutred  since  the  beginning  of  his  suit 
to  a  bill  in  equity  and  a  supplemental  without  abandoning  his  original  cause 
bill  has  been  disregarded  or  considered  of  action.  Should  he  fail,  however, 
of  little  importance:  Rogers  v.  Solo-  upon  his  original  cause  of  action,  but 
mons,  17  Ga.  598,  wherein  Benning,  J.,  recover  upon  the  new,  he  should  as  a 
declared  that  the  difference  is  for  all  rule  be  adjudged  to  pay  all  costs  that 
practical  purposes  merely  technical;  had  accrued  up  to  the  time  the  amend- 
Clark  z'.  First  Cong.  Soc,  46  N.  H.  272;  ment  was  filed."  Ballard  v,  Car- 
Crumlishv.  Shenandoah  Valley  R.  Co.,  michael,  83  Tex.  355.  See  also 
28  W.  Va.  623,  in  which  case  the  court  Silberberg  v.  Trilling,  82  Tex.  523. 
said:  **  Under  the  practice  in  Virginia  Kisnomer  of  Pleading.  —  In  some 
and  in  this  state,  where  the  tendency  cases  the  courts  have  described  a 
is  to  disregard  the  mere  names  of  pleading  as  an  amended  or  supple- 
things,  and  to  consider  and  apply  their  mental  pleading  without  stating  which 
substance,  when  it  is  consistent  with  it  is.  Ament  v.  Lowenthall,  52  Kan. 
the  ends  of  justice,  there  may  be  said  706.  And  again  the  courts  speak  of 
to  be  scarcely  any  distinction  between  the  same  pleading  as  an  amendment 
an  amended  and  a  supplemental  bill,  and  as  a  supplemental  pleading.  £x- 
but  each  will  be  treatcfd  as  the  other,  ley  v.  Berryhill,  36  Minn.  117;  Alfter 
where  to  do  so  will  substantiallv  ad-  v.  Hammitt,  54  Mo.  App.  303,  wherein 
vance  the  rights  of  the  parties."  Citing  the  court  speaks  of  "an  amended 
I  Barb.  Ch.  Pr.  330;  Laidley  v.  Merri-  and  supplemental  petition."  See  also 
field,  7  Leigh  (Va.)  346,  and  Sturm  v.  Bowen  v.  Cross,  4  Johns.  Ch.  (N.  Y.) 
Fleming,  22  W.  Va.  404.  375,  which  was  decided  by  Chancellor 

In  Admiralty  an  amended  libel  which  Kent.     See   further  Caster  v.  Wood, 

sets  up  matters  of  amendment  is  called  Baldw.  (U.  S.)  289,  5  Fed.  Cas.  No. 
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complaint  or  petition  and  a  supplemental  complaint  or  petition, 
it  has  been  held  that  where  one  is  filed  instead  of  the  other  there 
is  in  reality  nothing  more  than  a  mere  misnomer,  by  which  no 
substantial  right  can  be  affected.^ 

2,505,  wherein  the  distiDction  between  a  litigation  before  them.    Were  they  to 

supplemental  answer  and  an  amended  be  fettered  by  all  the  technical  and 

answer  seems  to  have  been  lost  sight  of.  recondite  rules  of  practice  with  which 

Supplemental  Bill  in  the  Nature  of  an  judges  and   counselors  in    courts  of 

Amendment. —  In  some  of  the  cases  is  record  are  presumed  to  be  conversant, 

found  the  expression  that  a  supple-  they  would  surely  miscarry  in  the  at- 

mental   bill  is    in   the   nature  of   an  tainment  of  that  '  cheap  and  speedy 


amendment.  Tappan  v,  Evans,  12  N. 
H.  330;  Straughan  r.  Hallwood,  30  W. 
Va.  274,  8  Am.  St.  Rep.  29. 

1«  Diitinotion  Between  Supplemental 
Petition  and  Amendment  Disregarded. — 
In  Chadron  Bank  v,  Anderson,  6  Wyo. 
518,  the  court  said:  *'  The  facts  set 
forih  in  the  pleading  which  is  denomi- 
nated a  supplemental  petition  all  oc- 


justice  '  which  is  the  end  of  their  insti- 
tution." Affirming  (C.  PI.  Spec.  T.)  7 
Misc.  (N.  Y.)  560.  See  also  to  the  same 
effect  Gay  lord  v,  Beardsley,  (Supm. 
Ct.  Gen.  T.)  21  N.  Y.  Supp.  840.  66 
Hun  (N.  Y.)  634,  wherein  a  defendant 
was  permitted  to  amend  his  answer  by 
setting  up  a  judgment  subsequently 
recovered  in  another  action,  without 


curred  prior  to  the  filing  of  the  former  any  question  as  to  whether  he  should 
petition,  but  it  is  stated  in  the  pleading  have  filed  an  amended  or  a  supple- 
that  they  were  not  known  to  the  plain-  mental  answer;  State  v,  Moses,  20  S. 
tiff  until  afterward.     The  allegations  Car.  465. 

would  be  proper  in  an  amended  peti-  Amended  Answer  in  Eqnity — IMftino- 

tion,  and  such  allegations  rather  than  tion  Disregarded.  —  In    Barnegat  Cily 


the  name  given  to  the  pleading  should 
control  the  force  and  effect  to  be  given 
to  it.  No  substantial  right  can  be 
affected  by  the  misnomer,  and  in  view 
of  the  liberal  provisions  of  our  statute 
concerning  amendments,  the  allowance 
of  the  filing  of  said  paper,  although 
styled  '  supplemental '  instead  of 
'  amended,'  does  not  amount  to  such 
an  error  as  to  require  a  reversal  of  the 
judgment  for  that  reason  alone."  See 
also  to  the  same  effect  Cincinnati  v, 
Cameron,  33  Ohio  St.  336. 

Distinction  Disregarded  as  to  Answers 
under  tiie  Ckide.  —  In  Myers  v,  Rosen- 
back,  (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.) 
89,  Pryor,  J.,  said:  *'  The  distinction 
between  an  amended  and  a  supple* 
mental  answer  is  only  in  the  time 
when  the  matter  of  the  defense  oc- 
curred, or  came  to  the  knowledge  of 
the  pleader.  But  time  does  not  affect 
the  substance  of  the  defense.  If  good 
in  an  amended  it  is  good  in  a  supple- 
mental answer,  and  if  good  in  a  sup- 
plemental  it  is  good  in  an  amended 


Beach  Assoc,  v.  Buzby,  (N.  J.  1890)  20 
Atl.  Rep.  214,  which  was  a  suit  to  settle 
the  title  to  certain  lands,  the  defendant 
was  permitted  to  amend  his  answer  so 
as  to  set  up  the  title  acquired  since  his 
original  answer  was  filed;  Vice-Chan- 
cellor  Bird  saying:  *'  Should  forms  be 
so  honored  in  their  observance  as  to 
compel  these  parlies  to  incur  large 
expense  in  litigation  which  cannot 
possibly  result  in  any  benefit  to  either, 
but  which  will  certainly,  if  pursued, 
make  it  appear  to  the  court  that  the 
defendant  is  entitled  in  some  form  or 
other  to  the  very  amendment  which  he 
now  asks  permission  to  make?"  No 
question  was  made  as  to  whether  the 
defendant  should  have  filed  a  supple- 
mental answer. 

Amenditd  Cross-bill  Permitted  Instead  of 
Supplemental  Cross-bill.  —  Where  the 
plaintiff  having  executed  a  mortgage 
subsequently  conveys  a  portion  of  the 
mortgaged  premises  by  warranty  deed 
to  the  defendant  subject  to  the  mort- 
gage, reciting  that  the  defendant  as< 


answer.     To  incorporate  in  an  answer  sumes  the  payment  of  the  mortgage  as 

supplemental  matter,  by  way  of  amend-  part  of  the  purchase  money,  and  the 

ment,  violates  only  a  technical  rule  of  plaintiff  thereafter  files  a  bill  in  equity 

pleading,  and  is  without  effect  upon  praying  that  the  mortgage  be  released, 

the  substantial  rights  of  the  parties,  and  the  defendant    files   a  cross-bill 

It  is  the  distribution  of  substantial  jus-  setting  forth  that  the  deed  was  exe- 

tice,  however,  irrespective  of  formal  cuted  and  accepted  as  security  in  part 

rules  of  procedure,  that  is  the  function  for  money  to  be  advanced  to  the  plain- 

of  district  courts,  in  disposing  of  the  tiff,  and  that  the  mortgage  was  paid 
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/.  Objections  Waived.  —  It  is  well  settled  that  where  a  party 
fails  to  note  the  distinction  between  an  amendment  and  a  supple- 
mental pleading,  and  improperly  resorts  to  one  instead  of  the 
other,  his  adversary  will  be  deemed  to  have  waived  the  objection 
if  without  seasonably  making  any  objection  he  proceeds  in  the 
cause  as  if  the  proper  pleading  had  been  filed  J 

3.  Supplemental  BilLii»  Compltdnts,  and  Petitions  —  a.  Rule  that 
Original  Pleading  Must  State  Cause  of  Action  —  (i)  Sup- 

pletnental  Bill  —  In  GenenL  — Wh^n  the  original  bill  is  wholly 
defective  and  fails  to  set  up  matters  of  equitable  cognizance,  so 
that  no  valid  decree  could  be  made  thereon,  the  comolainant  will 
not  be  permitted  to  file  a  supplemental  bill  founded  upon  matters 
which  have  taken  place  since  the  original  bill  was  filed.^ 

OrigiaAl  Bill  FUad  Prematurely.  —  Thus,  where  an  original  bill  has 

under  an  aj^reement  that  it  should  be  Illinois,  —  Miller  v.  Cook,   135   III. 

held  by  the  defendant  as  additional  190;  Hughes  v.   Came,  135   111.  519; 

security  for  money  advanced  for  the  Fahs  v,  Roberts,  54  111.  195. 

plaintiff,  and  praying  that  the  deed  be  Maryland.  —  O'Hara  v.  Shepherd,  3 

declared  a  mortgage,  and  that  it  and  Md.  Ch.  306;  Winn  «/.  Albert,  2  Md. 

the  other  mortgage  be  declared  ealid  Ch.  42. 

liens  upon  the  defendant's  becoming  Massachusetts,  —  Bernard  v,  Toplitz, 

entitled    to   a  foreclosure,  a  supple-  160  Mass.  162;  Pinch  v.  Anthony,  10 

mental  cross-bill  is  proper  rather  than  Allen  (Mass.)  471;  Jaques  v.  Hall,  3 

an  amendment  to  the  cross-bill,  but  an  Gray  (Mass.)  194. 

objection  that  an  amendment  has  been  New  Jersey,  —  Edgar  r.  Clevenger,  3 

improperly  filed  is  so  technical  that  it  N.  J.  Eq.  258. 

does  not  warrant  reversal  on  appeal.  New  York,  —  Eager  v.  Price,  2  Paige 

Bcrnhard  v,  Bruner,  65  111.  App.  641.  fK.  Y.)  333;  Candler  v,  Pettit,  i  Paige 

1.  York  V.  Stapleton,  2  Atk.  136:  (N.  Y.)  168;  Milner  v,  Milner,  2  £dw. 
Walker  v.  Gilbert,  7  Smed.  &  M.  (Miss.)  (N.  Y.)  114. 

456,  holding  that  where  the  objection  Pennsylvania,  —  Chesterman  v.  See- 
that  a  supplemental  bill  does  not  intro-  ley,  6  Pa.  Dist.  159. 
duce  new  matter  is  not  raised  in  the  United  States, — Putney  c  Whitmire, 
court  in  which  it  was  filed,  and  the  66  Fed.  Rep.  385;  New  York  Security, 
court  entertains  such  bill,  the  objection  etc.,  Co.  v,  Lincoln  St.  R.  Co.,  74  Fed. 
cannot  be  made  on  appeal;  French  v.  Rep.  67;  Mason  v.  Hartford,  etc.,  R. 
Hay,  22  Wall.  (U.S.)  238;  Seattle, etc.,  Co.,  10  Fed.  Rep.  334;  Emerson  v, 
R.  Co.  V.  Union  Trust  Co.,  (C.  C.  A.)  Hubbard,  34  Fed.  Rep.  327.  See  also 
79  Fed.  Rep.  179,  holding  that  where  Shields  v,  Barrow,  17  How.  (U.  S.)  130. 
an  amendment  to  the  bill  is  filed  in-  England,  —  Tonkin  v,  Lethbridge, 
stead  of  a  supplemental  bill  the  objec-  Coop.  /.  Eld.  43;  Davidson  v,  Foley,  3 
tion  must  be  made  by  demurrer,  plea,  Bro.  C.  C.  598;  Pritchard  v.  Draper,  i 
or  answer,  otherwise  it  will  be  waived.  Russ.  &  M.  191. 

In  the  last  of  these  cases  the  court  Defbetive  Creditor's   Bill.  —  Where  a 

cited  Brown  v,  Higden,   i   Atk.   291;  creditor's  bill  is  without  equity  because 

York  V,  Stapleton,  2  Ark.  136;  Wray  v,  it  does  not  show  that  the  complainant 

Hutchinson,  2  Myl.  &  K.  235.  has  exhausted  his  remedies  at  law,  it  is 

2.  Story  Eq.  PI.,  g  339,  which  au  not  permissible  to  file  a  supplemental 
thotily  was  cited  in  Swedish  American  bill  showing  that  since  the  filing  of  the 
Nat  Bank  v,  Dickinson  Co.,  6  N.  Dak.  original  bill  the  complainant  has  sued 
222     See  also  the  following  cases:  out  an  execution  and  caused  a  return 

Alabama  —  Tallassee    Mfg.    Co.   v,  of  nulla  bona  to  be  made  thereon.    Neu- 

Spigener,  49  Ala.  262;  Land  v.  Cowan,  bert  v,  Massman,  37  Fla.  91. 
19  Ala.  297;  Hill  V,  Hill,  10  Ala.  527.  Where  Original   Bill  as  Amended  Is 

Florida,  —  Neubert  v,  Massman,  37  Without  Eqtdty.  —  Where  an  original 

Fla.  91;  Led  with  v,  Jacksonville,  32  bill  and  amendment  thereto  are  with- 

Fla.  I.  out  equity  the  complainant  will  not  be 
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been  filed  prematurely  before  the  complainant's  cause  of  action 
had  accrued,  he  will  not  be  permitted  subsequently  to  file  a  sup- 
plemental bill  alleging  the  happening  of  matters  which  entitle  him 
to  relief,  even  though  such  matters  have  arisen  out  of  the  same 
transaction  that  was  the  subject  of  the  original  bill.* 

Amended  and  Snpplemental  BiU  Treated  as  Original  Bill.  —  It  has  been 
held  that  the  general  rule  that  where  an  original  bill  shows  no 
ground  of  relief  it  cannot  be  aided  by  a  supplemental  bill  setting 
up  matters  that  have  arisen  since  the  filing  of  the  original  bill, 
has  no  application  to  an  amended  and  supplemental  bill  which 
may  be  treated  as  an  original  bill,  and  which  seeks  relief  not 

permitted  to  file  a  supplemental  bill,  pay  the  costs  which  had  been  decreed 

Tallassee  Mfg.  Co.  v.  Spigener,  49  Ala.  against  him,  and  the  court  for  thai  rea^ 

262.  son  orders  a  stay  of  proceedings  under 

Original  BiU  for  Iigimction  Defective.^  the  bill  of  review,  the  plaintiff  upon 

In  Fahs   v,  Roberts,   54  111.   ig2,   the  the  payment  of  costs  may  set  up  that 

original    bill    sought    an    injunction  fact  in  a  supplemental  bill,  because  the 

against  the  sale  of  property  levied  on  rule  requiring  payment  of  costs  in  such 

under  execution  on   ttie  ground  that  cases  is  one  of  procedure  rather  than 

such  property  was  not  liable  to  levy,  jurisdiction.     Miller  v,  Clark,  49  Fed. 

and  the  supplemental  bill  was  based  Rep.  695. 

on  the  fact  that  in  the  meantime  the  1.  Heffron  v.  Knickerbocker,  57  111. 
judgment  on  which  the  execution  is-  App.  339;  Pinch  v,  Anthony,  10  Allen 
sued  had  been  reversed,  and  it  was  (Mass.)  470.  See  also  Birmingham  v, 
held  that,  as  the  original  bill  showed  Lesan,  77  Me.  494,  and  Milner  v.  Mil- 
no  ground  for  injunction,  and  as  the  ner,  2  Edw.  (N.  Y.)  114.  See  further 
supplemental  bill  merely  presented  Dan.  Ch.  PI.  &  Pr.  1515.  Compare 
matters  arising  since  suit  brought  Klemme  v,  Klemme,  37  111.  App.  54, 
which  had  no  connection  whatever  wherein  a  bill  by  a  wife  for  separate 
with  the  ground  of  relief  set  forth  in  maintenance  omitted  the  material  alle- 
the  original  bill,  the  supplemental  bill  gation  that  she  was  living  separate  and 
should  have  been  dismissed.  apart  from  her  husband,  and  it  seems 

Bill  of  Bevivor  Filed  Before  Appoint-  to  have  been  regarded  as  proper  to 

ment  of  Administrator.  —  Where  a  bill  allow  her  to  file  a  supplemental  bill, 
of  revivor  filed  by  an  alleged  adminis-        In  Xentnoky  it   seems  that  the  rule 

trator  is  wholly  defective,  because  at  stated  in  the  text  may  under  certain 

the  time  when  it  was  filed  the  plaintiff  conditions  be  departed   from.     Butler 

had  not  been  appointed  administrator  v,  Butler,  4  Litt.  (Ky.)  201,  in  which 

by  the   proper  court,  a  supplemental  case  the  court  said:  "The  chancellor 

bill  setting  up  the  subsequent  appoint-  is  not  tied  down  to  such  strictness  as 

ment  of  the  plaintiff  will  not  be  per-  to  refuse  relief  in  all  cases  where  the 

mitted.     Mason  v,  Hartford,  etc.,  R.  bill  was  filed  prematurely.     Redress 

Co.,  10  Fed.  Rep.  334.  may  sometimes  be  given  in  such  case, 

In  Admiralty  the  rule  of  equity  that  a  and  the  costs  of  the  suit  may  be  im- 

bill   wholly   defective  cannot  be  sus-  posed   upon   the  complainant,   which 

tained   through    a    supplemental   bill  accrued  before  the  cause  of  complaint 

founded    on    matters    arising    subse-  had  arrived  at  maturity,  as  a  penalty 

quently  is  applied,  and  a  supplemental  upon  his  haste.     Still,  however,  it  is 

cross-libel  will  not  be  permitted  to  be  necessary,  by  an  amended  bill  or  new 

filed    where    the    original    cross-libel  pleadings,  to  state  the  supplemenul 

states  no  cause  of  action  which  existed  events  which  have  completed  the  cause 

at  the  time  when  it  was  filed.    Hender-  of  suit,  in  order  that  the  chancellor 

son  w.  Three  Hundred  Tons  Iron  Ore,  may   know  from   the   pleadings   that 

38  Fed.  Rep.  40.  such  events  have  really  transpired;  for 

Payment  of  Costs  by  Petitioner  for  Bill  the  decision  of  the  chancellor  settles 

of  Beriew.  —  Where  a  bill  of  review  is  the  matters  of  contest  as  they  stood 

filed  and  the  plaintiff  therein  fails  to  at  the  time  the  issue  was  joined." 
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sought  in  the  bill  first  filed,  or  introduces  a  new  cause  of  action.* 
Bnpplemental  BiU  Alleging  Hew  TiUe.  —  A  rule  well  sustained  by 
authority  is  that  a  bad  title  set  up  in  the  original  bill  cannot  be 
aided  by  a  supplemental  bill  setting  up  a  new  and  distinct  title 
which  has  been  acquired  since  the  filing  of  the  original  bill ;  •  but 
where  the  complainant  sets  forth  in  his  original  bill  a  title  which 
is  sufficient  to  entitle  him  to  the  relief  prayed,  it  is  permissible  to 
file  a  supplemental  bill  setting  up  a  newly  acquired  interest  which 
enlarges  his  rights  and  authorizes  the  court  to  give  him  greater 
and  more  extended  relief.'     But  if,   on  the   other  hand,   the 

1.  Hughes  V.  Carne,  135  III.  519,  in  See  also  Haddow  v.  Lundy,  59  N.  Y. 
which  case  the  original  bill  was  for  the  324.'  See  further  3  Dan.  Ch.  Pr.  1657, 
partition  of  land  between  tenants  in  1658;  Story  Eq.  PI.  339. 
common,  and  for  the  cancellation  of  a  BUI  for  Bodemption  —  Babtoquently  Ae- 
contract  for  the  sale  of  the  land,  exe-  quired  Bight  of  Bodemption.  —  In  Tonkin 
cuted  in  the  name  of  one  of  the  colen-  v.  Lethbridge,  Coop,  t.  Eld.  43,  the 
ants.  It  was  alleged  with  reference  to  plaintiff  filed  a  bill  to  redeem  a  mort- 
the  defendant  C.  that  he  "  claims  to  gage,  alleging  his  title  to  be  that  of 
have  some  interest  in  said  land,  which  heir  to  the  mortgagor,  and  on  the  trial 
said  interest,  if  any  he  has,  is  by  way  of  that  issue  it  was  found  against  him. 
of  purchase  of  said  land  at  sale  thereof  The  plaintiff  having,  subsequently  to 
for  taxes  and  special  assessments,  and  filing  his  bill,  purchased  of  the  heir  of 
from  any  such  interest  your  orator  the  mortgagor  the  right  of  redemption, 
claims  the  right  in  behalf  of  himself  sought  by  a  supplemental  bill  to  sus- 
and  his  colenants  to  redeem  according  tain  his  original  bill,  which,  but  for 
to  law."  There  was  nothing  in  the  this  new  purchase,  utterly  failed  of 
prayer  of  the  bill  in  relation  to  the  in-  presenting  any  ground  for  sustaining 
terest  of  C.  as  purchaser  at  a  lax  sale,  it.  Upon  demurrer  the  supplemental 
and  C.  was  never  served  with  process  bill  was  held  bad. 
under  the  original  bill,  and  never  ap-  8.  Winn  v.  Albert,  2  Md.  Ch.  42; 
peared  or  answered  it.  While  the  Jaques  v.  Hall,  3  Gray  (Mass.)  194; 
original  bill  was  pending,  C.  obtained  Edgar  v,  Clevenger,  3  N.  T.  Eq.  258. 
a  tax  deed  conveying  to  him  part  of  See  also  Palmer  v,  Murray,  (Supm.  Ct. 
the  land  in  controversy.  Thereafter  Spec.  T.)  18  How.  Pr.  (N.  Y.)  550, //r 
an  amended  and  supplemental  bill  was  Allen,  J.,  and  Saunders  v.  Frost,  5 
filed,  setting  up  the  contract  which  was  Pick.  (Mess.)  276. 
described  in  the  original  bill,  and  ask-  Whers  Tmstae  in  Deed  of  AsfigmnMit 
ing  for  its  cancellation  as  was  asked  in  Beoomes  Trustee  in  Insolyenoy  Proceed- 
the  original  bill,  and  also  setting  up  ings.  —  In  Winn  v.  Albert,  2  Md.  Ch. 
the  execution  of  a  tax  deed  to  C,  and  42,  where  the  plaintiff  sought  to  re- 
stating reasons  why  the  said  deed  was  strain  the  defendant  from  taking  a 
void,  and  asking  for  partition,  and  also  conveyance  of  certain  property  in  fraud 
praying  for  the  re  rooval  of  the  tax  deed  of  creditors,  the  plaintiff's  title  as  was 
as  a  cloud  upon  the  title.  The  supple-  stated  in  the  bill,  and  as  was  the  fact, 
mental  bill  also  varied  from  the  was  merely  that  of  a  trustee  under 
original  bill  in  that  it  alleged  that  the  a  common-law  assignment  from  the 
complainant  had  purchased  the  undi-  debtor;  but  pending  the  bill,  and  aftei 
vided  one-half  interest  of  the  original  an  injunction  ordered,  the  debtor  be- 
complainant,  and  suggested  his  death,  came  a  subject  of  the  statute  for  regu- 
It  was  held  that  the  supplemental  bill  lating  insolvent  proceedings,  and  the 
was  sustainable  as  an  original  bill,  be-  plaintiff  was  appointed  a  trustee  under 
cause  it  introduced  a  new  cause  of  ac«  the  statute;  and  he  was  allowed,  under 
tion  and  asked  for  new  relief.  a  supplemental  bill,  to  avail  himself 

S.  Tonkin   v,   Lethbridge,   Coop.   /.  of  this  new  and  better  title,  the  chan< 

Eld.  43;  Pilkington  v,  Wignall,  2  Madd.  cellor  holding  that  '*  if  the  original  bill 

240;  Winn  V,   Albert,  2  Md.  Ch.  42;  was  sufficient  to  entitle  the  plaintiff 

Jaques  v.  Hall,  3   Gray  (Mass.)  194;  to  one  kind  of  relief,  and  facts  subse« 

Emerson  c'.  Hubbard,  34  Fed.  Rep.  327.  quently  occur  which    entitle  him  to 
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original  bill  is  sustainable,  it  is  permissible  to  file  a  supplemental 
bill  upon  the  happening  of  subsequent  events  which  have  only 
enlarged  the  extent  and  changed  the  kind  of  relief  to  be  given 
the  complainant.  * 

(2)  Supplemental  Complaint  or  Petition  —  In  General.  —  If,  on  the 
facts  stated  in  the  complaint,  no  cause  of  action  exists  against 
the  defendant,  and  no  relief  can  be  granted  against  him  on  those 
facts,  subsequently  occurring  facts  cannot  be  made  a  part  of  the 
plaintiff's  case,  and  he  will  not  be  permitted  to  file  a  supplemental 
complaint  alleging  such  additional  facts  to  enable  him  to  maintain 
the  action  which  he  has  instituted,*  as  the  ofiice  of  a  supplemental 

other  or  more  extensive  relief,  he  may  complainant  sought  to  interfere  with 
have  such  relief  by  setting  out  such  the  defendant's  disposition  of  his  prop- 
new  matter  in  thp  form  of  a  supple-  erty,  because  he  was  only  a  general 
mental  bill.'*  creditor.     Thereafter  it  was  held  that 

Eight  Clidmed  under  Will  Strengthened  the  complainant  might  set  up  in  a  sup- 
by  &lease  from  Heirs. —  In  Mutter  z/.  plemental  bill  the  fact  that  since  the 
Chauvel,  5  Russ.  42,  the  plaintiff  filing  of  the  original  bill  he  had  ob- 
claimed  a  right  to  the  rents  and  profits  tained  a  judgment  and  sued  out  an 
of  a  benefice,  by  virtue  of  a  nomina-  execution,  and  it  was  held  that  the 
tion  by  himself  under  an  equitable  case  was  not  governed  by  the  rule  that 
right  to  nominate  derived  from  his  where  an  original  bill  is  entirely  de- 
father's  will,  and  filed  a  bill  against  fective  it  cannot  be  aided  by  a  supple- 
tbe  incumbent  and  others,  who  claimed  mental  bill,  because,  the  court  having 
the  right  of  nomination  in  opposition  sustained  the  bill  so  far  as  to  allow  an 
to  the  plaintifif;  and  it  being  made  to  injunction  against  waste,  it  was  proper 
appear  that,  a  long  time  after  the  filing  to  assume  jurisdiction  to  grant  the 
of  the  bill,  a  deed  of  release  had  been  fuller  and  more  complete  relief  to 
executed  by  his  sisters  to  the  plaintiff,  which  a  supplemental  bill  entitled  the 
which  release  formed  an  essential  part  complainant. 

of  the  plaintiff's  title  to  the  right  of  1.  Jaques  c^.  Hall,  3  Gray  (Mass.)  194. 

nomination,    the   plaintiff    was   there-  See  also  Lowry  v.   Harris,   12  Minn, 

upon  allowed  to  file  a  supplemental  255. 

bill   setting   forth   this  new  and    ad-  8.  California,  —  Hill  z^.  Den,  121  Cal. 

ditional  title.  42;  Wittenbrock  t/.  Bellmer,  57  Cal.  12. 

BiU  Filed   by  Mortgagee  to  Beetrain  Indiana,  •—  Barker  </.  Prizer,  150  Ind. 

Waste  —  Subsequent  Bights  as  Judgment  4;   Chapman  v,  Jones,   149  Ind.  434; 

Creditor. —  In   Edgar  v.   Clcvenger,  3  Kimble  7'.  Seal,  92  Ind.  276;  Dillman 

N.  J.  Eq.  258,  the  principal  object  of  %k    Dillman,   90   Ind.    585.     See    also 

the  bill  was  to  impeach  and  set  aside  Pouder  7/.  Tate,   132  Ind.  327;  Farris 

on  the  ground  of   fraud  a  judgment  %*.   Jones,    112  Ind.  498;  Simmons   v. 

which  had  been  confessed  by  the  de-  Lindley,   108   Ind.  297,  and  Davis  r. 

fendant,    who   was    a    debtor   of    the  Krug,  95  Ind.  i. 

complainant.     As  auxiliary  to  this  re-  Kansas. — Smith  v.  Smith,  ^22  Kan. 

lief  the  complainant  prayed  an  injunc-  699;  Rogers  v.  Hodgson,  46  Kan.  276, 

tion  to  restrain  the  sheriff  from  selling  per  Johnston,  J. 

under  an  execution  in  his  hands,  and  Minnesota.  —  Meyer  v.  Berlandl,  39 

also  to  restrain  the  defendant  from  dis-  Minn.  438:  Lowry  v.  Harris,  12  Minn, 

posing  of  the  property  at  private  sale.  255. 

Part  of  the  complainant's  debt  was  a  New  York.  —  Muller  v.  Earle,  37  N. 

debt  secured  by  a  mortgage  on  the  land  Y.  Super.  Ct.  388;  M'Mahon  v.  Allen, 

upon  which  the  execution   had    been  (C.  PI.  Spec.  T.)  12   How.  Pr.  (N.  Y.) 

levied,  and  the  bill  charged  that  fact,  39;  Haddow  v.  Lundy,  59  N.  Y.  320; 

and  that  the   defendant  was  wasting  Berford  v.  New  York  Iron  Mine,  57  N. 

the  property  by  cutting  timber,    etc.  Y.    Super.    Ct.    404;    McCullough   v. 

An  injunction  was  granted  so  far  as  to  Colby,  4  Bosw.  (N.  Y.)  603;  Farmers* 

siay  a  waste,  but  it  was  held  that  the  L.  &  T.  Co.  v.  United  Lines  Tel.  Co., 

bill  was  without  equity  so  far  as  the  47    Hun    (N.    Y.)    315;    Continental 
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complaint  is  not  to  supply  facts  which,  being  necessary  to  the 
maintenance  of  the  action,  have  been  omitted  from  the  original 
complaint,  but  is  to  bring  into  the  record  new  facts  which  will 
enlarge  or  change  the  kind  of  relief  to  which  the  plaintiff  is 
entitled,  and  enable  the  court  to  render  a  final  judgment  upon 
the  facts  existing  at  the  time  of  its  rendition.^ 

Original  Oom^hdnt  Tiled  Prematurely.  —  If  the  cause  of  action  which  it 
was  sought  to  enforce  by  the  original  complaint  did  not  exist  at 
the  time  when  that  pleading  was  filed,  it  cannot  be  created, 
cured,  or  aided  by  matters  subsequently  occurring  and  set  up  in 
a  supplemental  complaint.' 

Constr.,  etc.,  Co.  v,  Vinal,  (Sapm.  Ct.  upon   which  no  right  of  action  had 

Gen.  T.)  14  Civ.  Pro.  (N.  Y.)  293;  Bo8t-  accrued  at    the   time  when    the  suit 

wick  V.   Menck,   4  Daly  (N.  Y.)  68;  may  have  been  commenced."    See  also 

Haleted  v,  Halsted,  (C.  PI.  Gen.  T.)  7  TifTany  v.   Bowerman,  2  Hun  (N.  Y.) 

Misc.  (N.  Y.)  23:  Bull  V.   Rothschild.  643;  M'Mahon  v.  Allen,  (C.  PI.  Spec. 

(Snpm.  Ct.  Gen.  T.)  16  Civ.  Pro.  (N.  T.)  12  How.  Pr.  (N.  Y.)  39. 

Y.)  356;  HoUy  t/.  Graf,  29  Hun  (N.  Y.)  Aetion  for  Price  of  Goods  Brought  Be- 

443;  Wattson  V.  Thibou,  (Supm.   Ct.  fore   Ezpiratioii  of  Credit.  —  Where    a 

Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  184.  seller  of  goods  brings  an  action  to  re- 

North  Dakota,  —  Swedish  American  cover  the  price  thereof,  and  the  defense 

Nat.  Bank  v.  Dickinson  Co.,  6  N.  Dak.  is  that  some  of  the  goods  were  sold  on 

323.  a  credit  which  has  not  yet  expired,  the 

Oregon,  —  Mitchell  cr.  Taylor,  27  Ore-  plaintiff  cannot  file    a    supplemental 

gon  377.  complaint  alleging  that  the  purchase 

Texas,  —  Smith   v.  McGaughey,    13  money  has  become  due  since  the  filing 

Tex.  464.     See  also  Bradford  t'.  Ham  11-  of  the  original   complaint.     Holly  v. 

ton,  7  Tex.  55.  Graf,  29  Hun  (N.  Y.)  443,  in  which  case 

Wisconsin,  —  Orton   v,    Noonan,    29  the  court  </fV/iii^«}V^^</Corbin  t/.Knapp, 

Wis.  541.  5  Hun  (N.  Y.)  197,  which  was  an  ac- 

1.  Chapman  v,  Jones,  149  Ind.  434;  tion  for  libel,  and  Fincke  v,  Rourke,  30 

Dillmancf.  Dillman,  90  Ind.  585:  Meyer  Hun  (N.  Y.)  264,  in  which  case  the 

V,  Berlandi,  39  Minn.  438.  cause  of  action  was  upon  a  contract 

%,  Hill  V.  Den,  121  Cal.  42;  Barkers,  pavable  in  instalments. 

Prizer,  150  Ind.  4;  Rogers  v,  Hodgson,  Discretion  of  Court  —  Ezense  for  Prem*- 

46  Kan.  276;  Smith  v.  Smith,  22  Kan.  ture    Commeneement    of    Aotion.  —  In 

699;  Continental  Constr.,  etc.,  Co.  v.  Smith   v.  Smith,  22  Kan.  699,  which 

Vinal,  (Supm.  Ct.  Gen.  T.)  14  Civ.  Pro.  was  an  action  for  divorce,  Brewer,  J., 

(N.  Y.)  293;  Bostwickz/.  Menck,  4  Daly  said:  '*  We  do  not  understand  that  a 

(N.  Y.)  68;  Holly  v,  Graf,  29  Hun  (N.  party  may   commence   suit  before  a 

Y.)  443;  Farmers'  L.  &  T.  Co.  v.  United  cause  of  action  accrues,  and  then,  after 

Lines  Tel.  Co.,  47  Hun  (N.  Y.)  315;  it  accrues,  as  a  matter  of  right,  file 

Mitchell  V.  Taylor,  27  Oregon  377.  a  supplemental   petition  alleging  the 

Provisions  of  Kew  York  Code  Construed,  facts  showing  this.  A  party  may  not 
—  In  HoUy  v.  Graf,  29  Hun  (N.  Y.)  sue  on  a  note  two  months  before  it 
443,  the  court,  referring  to  Code  Civ.  matures,  and  then,  upon  maturity,  de- 
Pro.  N.  Y.,  g  544,  said:  *'  It  has  merely  mand,  as  a  right,  the  filing  of  a  supple- 
allowed  a  supplemental  pleading  for  mental  petition  showing  the  maturity, 
the  purpose  of  alleging  facts  occurring  We  do  not  mean  that  a  court  may  not 
after  the  former  pleading  of  the  party  allow  this,  or  that  it  may  never  be 
or  of  which  he  was  ignorant  when  it  done.  But  it  is  not  a  matter  of  right, 
was  made.  These  facts  must  relate  to  The  circumstances  must  be  such  as  to 
the  cause  of  action  upon  which  the  suit  excuse  the  premature  commencement 
has  been  brought,  and  be  pertinent  to  of  the  action,  and  to  show  that  the  in- 
the  rights  or  liabilities  of  the  parties  terests  of  justice  recjuire  the  change, 
connected  with  that  cause  of  action,  rather  than  the  dismissal,  of  the  pres- 
The  provision  does  not  permit  the  party  ent,  and  the  commencement  of  a  new 
'^  bring  into  the  controversy  a  demand  action.    And  in  this  much  must  be 
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.  Aft«r  Dtmnnwto  Bappltmental  Complaint  Em  B«tii  SoitainecL  —  A  fortiori, 
after  a  demurrer  to  an  original  complaint  has  been  sustained  on 
the  ground  that  such  complaint  does  not  state  facts  constituting 
a  cause  of  action,  the  plaintiff  will  not  be  permitted  to  file  a  sup- 
plemental complaint  setting  up  facts  which  <lid  not  exist  at  the 
time  of  the  commencement  of  the  action.* 

(3)  Objections  Waived.  —  Where  no  cause  of  action  is  stated  in 
an  original  bill,  and  a  supplemental  bill  is  filed  for  the  purpose  of 
setting  up  a  cause  of  action  that  has  subsequently  arisen,  and  the 
defendant  neither  objects  to  such  supplemental  bill  when  leave  is 
asked  to  file  it  nor  demurs  to  it  on  this  ground,  but  instead  per- 
mits the  cause  to  be  heard  on  the  merits,  all  objections  to  the 
supplemental  bill  based  on  the  insufficiency  of  the  original  bill 
will  be  regarded  as  waived;'  and  it  has  been  so  held  with  refer- 
ence to  supplemental  complaints  that  had  been  filed,  without 
objection,  to  aid  original  complaints  that  were  defective.' 

b.  Rule  that  Supplemental  Pleading  Must  Not  State 
New  Cause  of  Action  — (i)  In  General. — A  court  of  equity 
will  not  allow  the  complainant  by  a  supplemental  bill  to  recon- 
struct entirely  the  case  made  by  his  original  bill,  by  the  intro- 
duction of  an  additional  case,  but  the  new  facts  alleged  in  a 
supplemental  bill  must  be  such  merely  as  go  to  support  and 

left  to  the  discretion  of  tlie  trial  coart.  tion  of  a  court  of  chancery,  jurisdiction 

Unless  some  greater  wrong  is  shown  could  not  be  given  by  the  supplemental 

than   the   mere   matter  of  delay  and  bill.     It  does  not  appear  whether  the 

costs,  ordinarily  the  action  of  the  court  supplemental  bill  was  filed  before  any 

in  refusing  leave  to  file  a  supplemental  proceedings   under   the    original    bill 

petition   will   not   be   ground   for    re-  were  had,  or  whether  by  consent  of 

versal."  parties  or  leave  of  the  court.     But  we 

1.  Ellis  V.  Indianapolis,  148  Ind.  70:  must  now  consider  the  proceeding's  to 
Berford  v.  New  York  Iron  Mine,  57  have  been  regular.  *  ,*  *  Seeing 
N.  Y.  Super.  Ct.  404.  then,  as  we  do,  upon  the  whole  bill, 

"As  It  Is  Eiiential  to  a  Bapplemental  sufficient  allegations  to  give  jurisdic- 

Oomplaint  that  the  original   complaint  tion  to  a  court  of  equity,  the  objection 

should  stand,  the  last  complaint  cannot  taken  by  the  defendants  for  want  of 

be  a  supplemental  one,  because  there  jurisdiction  cannot  prevail.'* 
was  no  original  complaint  to  which  it        8.  Smith   v.   Smith,    22    Kan.    702; 

could  be  supplemental.*'     Musselman  Lowry  v,  Harris,  12  Minn.  267:  Alfter 

r.  Manly,  42  Ind.  462.  v,  Hammitt,  54  Mo.  App.  303;  Mitchell 

2.  Steele    v,   Steele,    35    Conn.    48:  r.  Taylor,  27  Oregon  377. 

Pinch  V,  Anthony,  10  Allen  (Mass.) 470.        Olgeotioii  Hot  Available  on  AppeaL  — 

See  also   Pingree  v.   Coffin,  12   Gray  On  appeal,  in  the  absence  of  any  show- 

(Mass.)  288;   Underhill   v.   Van   Cort-  ing  to  the  contrary,  the  fact  that  the 

Ian d(,  2  Johns.  Ch.  (N.  Y.)  369.     But  plaintiff  files  a  supplemental  complaint 

see  contra^  Straughan  v,  Hallwood,  30  or  petition  will  be  taken  to  justify  the 

W.  Va.   274,  8  Am.   St.   Rep.   29,   in  inference   that  the  original   pleading 

which     case     the     court     disapproved  stated  facts  constituting  a  cause  of  ac- 

Pinch  V.  Anthony,    10  Allen   (Mass.)  tion  that  had  accrued  at  the  time  of  the 

470.  filing  of  the  original  pleading,  because 

Objeotion  Kot  Available  on  Appeal.  —  a  supplemental   pleading  could   only 

In  Gillett  v.  Hall,  13  Conn.  426,  the  state  such  facts  as  had  occurred  since 

court  said:  "  We  do  not  accede  to  the  the  commencement  of  the  suit  and  as 

claim  of  the  defendants  in  this  case,  strengthened  or  reinforced  the  original 

that  if  the  original  bill  did  not  disclose  cause  of  action.    Alfter  t/.  Hammitt, 

sufficient  facts  to  support  the  jurisdic-  54  Mo.  App.  303. 
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strengthen  the  allegations  of  the  original  bill;  and  in  actions 
under  the  code  this  rule  applies  to  supplemental  complaints.^ 

1.  Story  Eq.  PL.  §§  332,  336,  339,  Works  Co.  v.  Farmers'  L.  &  T.  Co.,  23 

616.     See  also  the  following  cases:  N.  Y.  App.  Div.  571.     And  see  Prouty 

Alabama,  —  Vaaghan    v.    Vaughan,  v.  Lake  Shore,  etc..  R.  Co.,  85  N.  Y. 

30  Ala.  330;  Hill  V.  Hill,  10  Ala.  527.  272;  Bull   v.    Rothschild,   (Supm.   Ct. 

Arkansas.  —  Hornor    v.    Hanks,   22  Gen.  T.)  16  Civ.  Pro.  (N.  Y.)  356. 

Ark.  572,  which  case  wz.%  cited  m  Led-  North  Dakota,  —  Swedish  American 

with  V,  Jacksonville,  32  Fla.  i.  Nat.  Bank  v,  Dickinson  Co.,  6  N.  Dak. 

California,  —  Gleason  v,  Gleason,  54  222. 

Cal.  135;  Jacob  r.  Lorenz,  98  Cal.  332;  Ohio,  —  McGuire    v,    Louis    Snider 

Baker  v.  Bartol,  6  Cal.  483.  Paper  Co.,  6  Ohio  Dec.  392. 

Connecticut,  —  Goodrich   v,  Stanton,  Pennsylvania.  —  Tamaqua  First  Nat. 

71  Conn.  418.  Bank  v.  Shoemaker,  117  Pa.  St.  94,  2 

Florida.  —  Led  with  v,   Jacksonville,  Am.  St.*  Rep.  649,  which  case  was  cited 

32  Fla.  I.  in  Leach  v,  Germania  Bldg.  Assoc., 

Illinois.  —  Fahs  v.   Roberts,  54  111.  102  Iowa  125. 

192.  South  Carolina.  —  Moon  v.  Johnson, 

Indiana.  —  Barker  v,  Prizer,  150  Ind.  14  S.  Car.  434.     See  also  State  Bank  v. 

4;  Kimble  v.  Seal,  92  Ind.  276.  South  Carolina  Mfg.  Co.,  3  Strobh.  L. 

Iowa,  —  Leach    v,  Germania   Bldg.  (S.  Car.)  190. 

Assoc.,  102  Iowa  125.  Washington,  —  Belles  v.   Miller,   10 

Louisiana,  —  See  Bell  v,  Williams,  10  Wash.  259;  Davis  v,  Erickson,  3  Wash. 

La.  514,  which  case,  however,  relates  654. 

to  an  amended  petition;  Egan  v,  Fush,  West  Virginia.  —  Straughan  v,  Hall- 

46  La.  Ann.  474.  ^  wood,  30  W.  Va.  274,  8  Am.  St.  Rep.  29. 

Maryland,  —  Winn  v,  Albert,  2  Md.  Wisconsin,  —  Orton    v,    Noonan,   29 

Ch.  42.  Wis.  541. 

Massachusetts,  —  Coffing    v.    Dodge,  United  States,  —  Milwaukee,  etc.,  R. 

167  Mass.  231;  Bardwell  v,  Ames,  22  Co.  v,  Milwaukee,  etc.,  R.  Co.,  6  Wall. 

Pick.  (Mass.)  375;  Jaques  v.   Hall,  3  (U.S.)  742;  Higginson  v.  Chicago,  etc.. 

Gray  (Mass.)  194.  R.  Co.,  (C.  C.  A.)  102   Fed.  Rep.  197: 

Minnesota,  —  Eastman  v,  St.  An-  Electrical  Accumulator  Co.  v.  Brush 
thony  Falls  Water  Power  Co.,  17  Electric  Co.,  44  Fed.  Rep.  602;  Tub- 
Minn.  48;  Chouteau  v.  Rice,  i  Minn,  man  v.  Wason  Mfg.  Co.,  44  Fed.  Rep. 
106.  429;  Maynard  v.  Green,  30  Fed.  Rep. 

Mississippi,—'  Dickson  v,  Poindexter,  643. 

Freem.  (Miss.)  721.  England,  —  Milner  v,  Harewood,  17 

New  Jersey,  —  Stockton  v,  American  Ves.  Jr.  144,  holding  that  thfe  matters 

Tobacco  Co.,  53  N.   J.   Eq.  400;  Wil-  alleged  in  the  supplemental  bill  must 

liams  V,  Winans,  20  N.   J.    Eq.  392;  be  material  to  the  case  made  by  the 

Edgar  V.  Clevenger,  3  N.  J.  Eq.  258.  original   bill;   Tonkin   v.    Lethbridge 

New    York,  —  Milner    v.    Milner,   2  Coop.    /.    Eld.    43,  per   Lord    Eldon, 

Edw.  (N.  Y.)  114;  Candler  v.  Pettit.  i  Brooksbank   v.  Smith,  2  Y.  &  C.  Ch 

Paige  (N.  Y.)  168.     See  also  the  follow*  58;  Hovenden   v,  Annesley,  2  Sch.  & 

ing  cases  decided    under    the    code:  Lef.  637. 

Buchanan  v,  Comstock,  57  Barb.  (N.  Original  Bill  in' Vaturo  of  Bupplamsntal 

V.)  582;  Tiffany  v.  Bowerman,  2  Hun  BiU.  —  Where  relief  of  a  different  kind, 

fN.  Y.)643;  Ervin  v.  Oregon  R.,  etc.,  or   upon    a    different   principle,   from 

Co.,   28   Han  (N.  Y.)  269:  Corbin  v,  that  sought  in  the  original  bill  is  re- 

Knapp,  5  Hun  (N.  Y.)  197;  Wattson  v,  quired,  an  original   bill  in  the  nature 

Thibou,  (Supm.  Ct.  Gen.  T.)  17  Abb.  of  a  supplemental   bill  may  be  61ed. 

Pr.  (N.  Y.)  184;  Cohn  v.  Husson,  (N.  McDonald  v.    Asay,    139   III.    123,   in 

Y.  City  Ct.  Spec.  T.)  67  How.  Pr.  (N.  which  case  the  court  cited  Story   Eq. 

Y.)  461;  Bostwick  V.   Menck,  4  Daly  PI.  &  Pr.,  §  351^. 

(N.  Y.)68;  M'Mahon  v.  Allen.  (C.  PI.  Where  Original  Complaint  Is  Oood.-- 

Spsc.   T.)   12    How.    Pr.   (N.   Y.)  39;  The  rule  that  a  new  cause  of  action, 

Halsted  v,  Halsted,  (C.  PI.  Spec.  T.)  5  which  had  not  accrued  when  the  writ 

Misc.    (N.   Y.)    416;     McCullough    v.  was  served,  cannot  be  brought  into  the 

Colby,  4  Bosw.  (N.  Y.)  603,  cited  in  7  case  by   supplemental  complaint,  ap- 

M^tc.  (N.  Y.)  23;  New  England  Water  plies  not  only  to  cases  where  no  cause 
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A  V«w  ud  Independent  Oanie  of  Aetlon  which  has  accrued  since  the 
filing  of  the  original  bill  or  complaint,  and  upon  which  a  recovery 
may  be  had  without  regard  to  the  cause  of  action  onginally 
stated,  cannot  be  set  up  in  a  supplemental  bill  or  complaint.^ 

of  action  existed  at  all  when  the  suit  ooly  legal  relief  is  sought,  no  such  new 

was  brought,  but  also  to  cases  where  ground  of  action   can   be  introduced 

a  cause  of  action  was  in  existence  and  into  a  complaint,  even  though  ii  sprang 

was  set  forth  in  the  original  complaint,  out  of  the  transaction  upon  which  the 

and  the  plaintiff  seeks  to  abandon  that  original  proceeding  was  based/' 

cause  of  action  and  inject  into  the  suit  Original  Bill  Alleging  Partnership  — 

an  entirely  different  cause  of  action.  Supplemental  Bill  Alleging  Corporalion. 

A*/r  Corliss,  J.,  in  Swedish  American  — in  Maynard  t/.  Green,  30  Fed.  Rep. 

Nat.  Bank  V.  Dickinson  Co.,  6  N.  Dak.  643,  the  original  bill  as  amended  set 

222.                                               *  up  a  partnership  and  invalid  pledges 

1.  Barker  V.  Prizer,  150  Ind.  4;  Kim-  of  an  interest   in  future  partnership 

ble  V.  Seal,  92  Ind.  276;  Musselman  v»  pro6ts  under  the  form  of  pledges  of 

Manly,  42  Ind.  462;  Patten  v,  Stewart,  stock,  and  prayed  for  an  account  and 

24  Ind.  332;  Milner  v.  Milner,  2  Edw.  a   decree   declaring  that  the   pledges 

(N.  Y.)  114;  Cohn  V.    Husson,  (N.  Y.  were  invalid,  but  if  the  court  should 

City  Ct.  Spec.  T.)  67  How.  Pr.  (N.  Y.)  find  that  there  was  a  corporation  and 

461;  Buchanan  v,  Comstock,  57  Barb,  that  the  pledges  were  valid,  for  an  as- 

(N.  Y.)  582;  McGuire  v,  Louis  Snider  certainment  of  the  amount  due  upon 

Paper  Co.,  6  Ohio  Dec.  392;  Davis  v,  them.    There  was  no  averment  of  the 

Erickson,   3   Wash.    654;    Milwaukee,  existence    of    the    corporation.      The 

etc.,  R.  Co.  v.  Mihvaukec,  etc.,  R.  Co.,  supplemental  bill  averred  that  there 

6  Wall.  (U.  S.)  742.     See  also  Tiffany  was  a  corporation,  that  its  president 

V.   Bowerman,   2    Hun    (N.    Y.)    643;  and  treasurer  managed  its  affairs  in  an 

Prouty  V.  Lake  Shore,  etc.,  R.  Co.,  8$  oppressive   and    inequitable    manner 

M.  Y.  272.  and  kept  its  moneys  in  his  own  name, 

fleope  and  Pnrpoie  of  Sapplemental  Com-  and  that  the  nominal  board  of  directors 

plaint  X>etermined  by  Prayer.  —  In  de-  colluded  with  him  and  refused  to  take 

termining  whether  or  not  a  prayer  for  remedial  measures;  and  asked  that  the 

a  supplemental  complaint  proposes  to  funds  of  the  corporation  which  were  in 

change  the  action  in  its  scope  and  pur-  his  hands  at  the  time  of  his  death 

pose,  the  court  will  regard  the  prayer  might  be  divided  between  the  plaintiff 

of  such  supplemental  complaint,     bn-  and  his  executors,  and  that  the  plain- 

chanan  v,  Comstock,  57  Barb.  (N.  Y.)  tiff*s  share  might  be  applied  in  pay- 

582.  ment  of  the  debts  for  which  the  stock 

Separate  and  Bistinot  Canses  of  Action  was  pledged.  It  was  held  that  such 
OB  Votes  — Conneetloat  Statute.  —  In  an  supplemental  bill  was  not  allowable, 
action  on  a  note  a  supplemental  com-  because  the  new  position  was  in  antag- 
plaint  should  not  set  up  a  subsequently  onism  to  the  original  bill  as  amended, 
accrued  cause  of  action  on  another  Action  by  Beoeiver  in  Supplementary 
note.  Goodrich  v.  Stanton,  71  Conn.  Proceedings  —  Subsequent  Claims  in  Be- 
418,  in  which  case  Baldwin,  J.,  said:  half  of  Otiier  Orediters.  —  In  an  action 
*'  General  Statutes,  §  1050,  which  pro-  by  a  receiver  in  proceedings  supple- 
vides  that  in  any  action  for  damages,  mentary  to  execution,  a  supplemental 
founded  in  contract,  '  the  plaintiff  may  complaint  which  states  no  matter  that 
offer  evidence  of  any  damages  that  aids  or  varies  the  case  presented  by  the 
may  have  accrued  from  the  same  cause  original  complaint  or  in  any  way  sup- 
of  action  subsequent  to  the  bringing  ports  the  rights  of  the  judgment  cred- 
of  the  suit,  provided  he  shall  have  itors  mentioned  therein,  but  which 
given  reasonable  notice  to  the  defend-  alleges  and  presents  claims  on  behalf 
ant  of  the  damages  so  designed  to  be  of  other  creditors  that  are  entirely  in- 
proved,*  has  no  application  to  this  dependent  and  are  wholly  unaffected 
case.  The  causes  of  action  on  each  by  the  pleadings  interposed  or  other 
note  were  necessarily  separate  and  dis-  proceedings'which  have  taken  place  in 
tinct.  That  on  the  second  note  did  not  the  original  action,  is  not  allowable. 
come  into  existence  until  after  the  suit  Bostwick  v,  Menck,  4  Daly  (N.  Y.) 
on  the  other  was  brought;  and  where  68. 
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Hew  lUttor  Xut  B«  with  Xeipeet  to  Same  Bights  and  Interests.  —  The  new 
matter  alleged  in  a  supplemental  bill  must  not  be  such  as  to 
change  the  rights  and  interests  of  the  parties  before  the  court.  ^ 

Xatten  Whieh  Entitle  Complainant  to  More  Extensiye  and  Additional  Belief. 
—  Although  the  extent  to  which  a  complainant  may,  by  means 
of  a  supplemental  bill,  introduce  into  his  case  facts  that  have 

Setting  Up  Bonds  Beoeiyed  by  Plaintiif  means   of    a    supplemental    pleading 

In  Satis&etiQn  of  Original  Demand.  —  In  filed   under  the  provisions  of  section 

Wattson  V,  Thibou,  (Supm.  Ct.  Gen.  138    of    the   civil    code,   and  thereby 

T.)  17  Abb.  Pr.  (N.  Y.)  184,  which  was  entitle    the     plaintiff    to    a    recovery 

an    action    upon    certain    promissory  thereon.'* 

notes,   the  answer  alleged  that  on  a        Supplemental  BiU  or  Complaint  in  Ao- 

certain  date,  after  the  commencement  tion  for  Divorce.  —  According  to  some 

of  the  action,  the  defendant  delivered  auihorilies,  in  an  action  for  divorce  the 

to.  the  plaintiff  certain  bonds  which  the  plaintiff  will  not  be  permitted  to  set  up 

letter   accepted    in    full    satisfaction,  in   a  supplemental   bill  or  complaint 

The  plaintiff  moved  for  leave  to  set  up  subsequent  acts  of  adultery,  cruelty, 

by  supplemental   complaint   that  the  etc.,  *'  and  this  proceeds  00  the  ground 

bonds  were  given   to    the    plaintiff's  that  the  acts  charged,  each  of  them, 

agent  after  the  commencement  of  the  constitute  a  cause  of  action,  and  that 

action,  in  fraud  of  the  plaintiff,  and  there  is  no  dependence  of  one  upon  the 

also  that  judgment  had  been  entered  other."     Lutz  v.  Lutz,  52  N.  J.  Eq.  241. 

upon  warrants  of  attorney  accompany-  See  also  to  the  same  effect  Milner  v. 

ing  such  bonds,  and  asked  leave  to  set  Milner,  2  Edw.  (N.  Y.)  114;  Neiberg  v. 

up  such  bonds  and  judgments  by  way  Neiberg,  (N.  Y.  Super.  Ct.  Spec.  T.)  8 

of  supplemental  complaint.      It   was  Misc.  (N.  Y.)  97;  Halsted  v,  Halsted, 

held  that  such  supplemental  complaint  (C.   PI.  Gen.  T.)  7  Misc.  (N.  Y.)  23; 

was  open  to  the  objection  thai  it  set  up  Morange  v.  Morange,  2  N.  Y.  L.  Bul. 

a  new  and  different  case  not  consistent  30;   Blanc  v.   Blanc,  67  Hun  (N.  Y.) 

with  and  in  aid  of  the  case  made  by  384:  Day  v.  Day   N.  Y.  L.  J.   Sept.  7, 

the  original  complaint.     It   was  also  1893.     But  see  contra ^  Davis  v,  Davis, 

declared  that  the  supplemental  com-  19   111.  334;  Butler  v.  Butler,  4  Liti. 

plaint  was  objectionable  because  the  (Ky.)  202;  Logan  v.  Logan,  2  B.  Mon. 

plaintiff  sought  to  place  himself  in  a  (Ky.)  142;  McCrocklin  v.  McCrocklin, 

double  attitude  —  first,  of  contending  2  B.  Mon.  (Ky.)  370;  Adams  v.  Adams, 

that  he  had  not  accepted  the  bonds,  20   N.   H.  299;  Scoland  v.  Scoland,  4 

and  second,  failing  in  that,  of  contend-  Wash.    118.     See  further  Cornwall  v, 

ing  that  he  had  accepted  them  so  far  Cornwall,  30  Hun  (N.  Y.)  573,  in  which 

as  to  enable   him   to  recover  a  judg-  case  the  plaintiff  was  allowed  to  file  a 

ment  upon  them.  supplemental  complaint  alleging  acts 

BabsoqnentSlander. — Slanderous  words  of  cruelty  committed  after  the  com- 

spoken  since  the  commencement  of  the  mencement  of  the  action,  it  being  inti- 

action,  and  slanderous  words  spoken  at  mated  that  the  subsequent  acts  were 

different  times,  even  though  the  words  proper  in  characterization  of  the  earlier 

be  the  same,  constitute  separate  and  acts. 

distinct  causes  of  action,  and   in  an        Beoessity  to  Institnte  Suit  Anew. — 

action  for  slander  ft  is  not  permissible  Where  the  complainant  cannot  file  a 

^o  allege  in  a  supplemental  complaint  supplemental  bill  because  of  the  rules 

that  the  defendant  has  spoken  slander-  stated  in  the  texi,  his  only  course  is  to 

ous  words  since- the  commencement  of  dismiss  his  original  bill  and  file  an 

the  action.     Barker  v,  Prizer,  150  Ind.  entirely  new  one.     Milner  v.  Milner,  2 

4,  in  which  case  the  court  said,  with  Edw.  (N.  Y.)  114. 
reference  to  the  slanderous  words  al-        1.  Ledwith  v,  Jacksonville,  32  Fla.  i. 
leged  in  the  supplemental  complaint: .  See  also  Tonkin  r.  Lethbridge,  Coop. 

"  They  were  wholly  independent,  and  /.  Eld.  43,  wherein  Lord  Eldon  declared 

disconnected  with   the  words  alleged  that  to  entitle  a  complainant  by  supple- 

and  relied  on  as  a  cause  of  action  in  mental  bill  to  the  benefit  of  former  pro- 

the  original  complaint,  and,  under  the  ceedings  it   must  be  in  respect  of  the 

rule  to  which  we  have  referred,  they  same  title  in  the  same  person  as  stated 

could  not  be  brought  into  the  action  by  in  the  original  bill. 
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occurred  since  the  original  bill  was  filed  is  not  definitely  settled,^ 

to  a  certain  extent  relief  of  a  different  kind  or  on  a  different 
principle  from  that  which  was  sought  in  the  original  bill  may  be 
asked  in  a  supplemental  bill,  and  to  that  extent  a  new  and  differ- 
ent case  may  be  introduced.*  As  it  has  been  well  expressed,  a 
supplemental  complaint  is  allowable  in  furtherance  of  carrying 
out  the  real  substance  of  the  original  complaint,  and  rendering 
complete  justice  upon  the  facts  as  they  existed  at  the  time  of 
the  trial.' 

1.  Per  Chapman,  J.,  in  Pinch  v,  mental  BUI  to  Bet  Aiide  Amlgniaent  m 
Anthony,  lo  Allen  (Mass.)  471.  Frandnlent.  —  Where  a  bill  is  filed  by  a 

2.  Winn  v,  Albert,  2  Md.  Ch.  42;  creditor  to  enforce  a  trust  created  by 
Allen  V.  Taylor,  3  N.  J.  £q.  435;  Eager  an  assignment  in  his  favor  as  a  simple 
V,  Price,  2  Paige  (N.  Y.)  333:  Candler  v,  contract  creditor,  and  subsequently  the 
Pettit,  I  Paige  (N.  V.)  169;  Buttling  defendant  obtains  a  judgment  at  law 
V.  Hatton,  33  N.  Y.  App.  Div.  551.  and  ascertains  that  the  assignment  was 
See  also  Baker  v.  Bartol,  6  Cal.  483;  made  in  fraud  of  creditors,  a  supple- 
Jaques  v.  Hall,  3  Gray  (Mass.)  194;  mental  bill  which  is  in  effect  a  credit- 
Ward  V,  Davidson,  89  Mo.  445;  Farm-  or's  bill  seeking  to  set  aside  the  assign- 
ers*  L.  &  T.  Co.  v.  United  Lines  Tel.  ment  as  fraudulent,  and  to  subject  the 
Co.,  47  Hun  (N.  Y.)  315;  Swedish  property  conveyed  to  the  payment  of 
American  Kat.  Bank  v,  Dickinson  Co.,  liis  judgment,  is  not  obnoxious  to  the 
6  N.  Dak.  222;  Maynard  v.  Green,  30  objection  that  it  changes  the  character 
Fed.  Rep.  643;  New  York  Security,  of  the  original  bill  and  prays  for  a 
etc.,  Co.  V,  Lincoln  St.  R.  Co..  74  Fed.  different  relief.  Baker  v.  Bartol,  6 
Rep.  67.  Cal.  483. 

Bapplemental  Bill  Keoassarily  Enlarges  Bait  for  Ixgnnotioii — Additional  Tres- 

or    Limits    the    Bight    to    Belief.  —  In  passes.  — In  New  York  Cent.,  etc.,  R. 

Baker  v,  Bartol,  6  Cal.  483,  the  court,  Co.  v.  Haffen,  23  N.  Y.  App.  Div.  377, 

in  holding  that  a  supplemental  bill  was  the  original  complaint  sought  an  in- 

not  obnoxious  to  the  objection  that  it  junction   against  the    taking    of    the 

changed  the  character  of  the  original  plaintiff's  land   for    the    purposes  of 

bill,   said:   *'  It  is  true  that   in   some  public  streets,  and  it  was  held  that  it 

aspects  the  character  of  the  case  is  al-  was  proper  to  allow  the  plaintiff  to  file 

tered  by  the  supplemental  bill,  and  so  a  supplemental  complaint  setting   up 

it   must    be  in  every   case    where   an  the   subsequent    steps    taken   by   the 

amended  or  supplemental  bill  is  filed,  municipal  authorities  to  lay  out   the 

Every    additional  and   pertinent  fact  streets,  and  that  the  setting  up  of  such 

either  enlarges  or  limits  the  right  to  acts  did  not  introduce  into  the  com- 

relief,  or  affects  the  nature  of  it."  plaint  a  new  and   independent  cause 

The  Only  Limitation,  it  would  seem,  of  action, 

is  that  the  additional  relief  sought  in  Where  Inchoate  Titie  Bipeni.— Where, 

the   supplemental   bill   must    be   with  in  an  action  to  recover  possession  of 

reference   to  the  same  subject-matter  land,  the  plaintiff  alleges  a   right  to 

alleged  in  the  original  bill.     Allen  7\  possession  under  a  certificate  of  sale  in 

Taylor,  3  N.  J.  Eq.  435.  a  foreclosure  suit,  and  pending  action 

Belieif  Which  Could  Not  Have  Been  the  time  for  redemption  expires  and 
A.8ked  io  Original  Bill.  —  It  would  seem  his  inchoate  title  ripens,  a  supple- 
tliat  the  mailer  set  up  in  the  supple-  mental  complaint  setting  up  such  fact 
mental  bill  is  not  inconsistent  with  and  is  not  open  to  the  objection  that  it  sub- 
repugnant  to  the  matter  alleged  in  the  stitutesa  new  cause  of  action,  although 
original  bill  if  the  relief  sought  in  the  in  such  supplemental  complaint  the 
supplemental  bill  could  have  been  plaintiff  demands  the  additional  relief 
asked  in  the  original  bill  had  the  facts  that  he  be  adjudged  the  owner  in  fee. 
alleged  in  the  supplemental  bill  ex-  Belles  v.  Miller,  10  Wash.  25q. 
isted  at  the  time  of  the  filing  of  the  8.  Kimble  v.  Seal,  92  Ind.  276. 
"Original  bill.  Allen  v.  Taylor,  3  N.  J.  AUegations  Which  Amplify  Tendered  Is- 
<q.  435.  ine.  —  In  McCaffrey  v,  Benson,  40  La. 

Orig&al  Bill  to  Enforce  Tmst  —  Bnpple-  Ann.  io»  the  court,  in  holding  that  a 
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Facta  Enabling  Plaintiff  to  Speeliy  Bamagei.  —  Where  the  case  IS  one  in 
which  damages  are  the  natural  but  not  the  necessary  consequences 
of  the  act  complained  of,  and  must  therefore  be  particularly  speci- 
fied, and  after  an  original  pleading  has  been  filed  facts  occur  which 
enable  the  pleader  to  specify  particularly  his  damages,  the  proper 
particular  specifications  may  and  should  be  made  in  a  supple- 
mental pleading,  and  cannot  be  made  by  amendment.^ 

Changing  Theory  of  OaM.  —  It  has  been  held  that  where  the  action 
as  originally  instituted  is  on  a  contract,  the  plaintiff  cannot  in  a 
supplemental  pleading  ask  damages  for  a  tort ;  *  but  since,  under 
the  code,  the  courts  are  courts  of  law  and  equity,  where  the 
original  complaint  or  petition  is  framed  on  the  theory  that  the 
cause  of  action  is  one  at  law,  and  the  circumstances  justify 
the  filing  of  a  supplemental  pleading,  the  plaintiff  may,  it  would 
seem,  if  he  sees  fit,  frame  his  supplemental  pleading  on  the  theory 

supplemental  petition  was  properly  but  that  fact  was  no  obstacle  against 
allowed,  said:  "  In  her  original  petition  her  receiving  whatever  relief  she  was 
plaintiff,  in  enumerating  the  immova-  entitled  to  demand  under  the  facts 
l)le  property  which  belonged  to  the  alleged  in  the  pleadings  and  estab- 
community,  described  a  certain  house  lished  by  proof.  It  follows,  therefore, 
and  lot  which,  she  subsequently  dis-  that  ihe  court  did  not  err  in  permitting 
coveted,  did  not  stand  in  the  name  of  the  supplemental  answers  to  be  filed, 
the  defendant  Benson,  but  in  ihe  name  nor  in  refusing  to  strike  them  out,  nor 
of  *  John  H.  Pierson/  The  object  of  in  admitting  any  legal  evidence  under 
the  supplemental  petition  was  to  allege  them  which  tended  to  establish  the 
that  the  placing  of  that  piece  of  prop-  rights  of  the  respective  parties." 
eriy  in  the  name  of  *  John  H.  Pierson  *  2.  New  England  Water  Works  Co. 
was  a  simulation;  the  property  was  v.  Farmers'  L.  &  T.  Co.,  23  N.  Y.  App. 
truly  and  really  owned  by  the  defend-  Div.  571,  in  which  the  oiiginal  com- 
ant  Benson.  Such  an  allegation  did  plaint  was  in  assumpsit  for  money  had 
not  change  the  issue  as  originally  and  received,  and  the  supplemental 
tendered  in  her  first  petition,  the  gist  complaint  asked  in  effect  damages  for 
of  which  was  that  the  property  formed  the  defendant's  wrongful  and  fraudu- 
part  of  the  alleged  community  hereto-  lent  conduct.  The  court  said:  "  What 
fore  existing  between  the  parties.  The  the  plaintiff  now  seeks  is  not  to  supple- 
supplemental  petition  merely  con-  ment  the  only  cause  of  action  stated  in 
tained  allegations  which  amplified  the  the  original  complaint,  but  to  set  up 
tendered  issue,  which  could  Recovered  another  cause  of  action  which  did  not 
by  the  one  and  the  same  judgment,  as  exist  when  that  original  complaint  was 
it  was  actually  done  in  the  judgment  served.  The  supplemental  matter  has, 
now  on  appeal."  as  we  have  seen,  no  relevancy  to  the 
1.  Buckley  v,  Buckley,  12  Nev.  423,  cause  of  action  for  moneys  had  and  re- 
which  was  an  action  of  replevin  for  ceived  to  the  plainiiff's  use.  No  other 
sheep.  The  defendant  demanded  a  cause  of  action  is  stated  in  the  original 
return  of  the  sheep  or  their  value,  and  complaint,  for  the  very  good  reason 
it  was  held  that  he  could,  after  filing  that  none  then  existed.  If  we  were  to 
his  answer,  file  a  supplemental  answer  comply  with  the  appellant's  request, 
demanding  a  return  of  the  increase  we  should  plainly  authorize  the  plead- 
of  the  sheep,  and  wool  that  had  been  ing  in  one  action  of  two  causes  of  ac- 
sheared  from  them,  or  their  value,  tion,  one  in  contract  and  one  in  tort  — 
The  court  said:  **  It  is  true  that  re-  the  former  existing  when  the  action 
spondent  asked  a  return  of  the  wool  in  was  commenced  and  the  latter  accru- 
sp€ci€\f  a  return  could  be  had,  other-  ing  subsequently.  A  bare  statement 
wise  its  value,  instead  of  judgment  in  of  what  is  thus  proposed  is  a  suflScient 
damages  for  taking  and  withholding  answer  to  the  appellant's  modon 
the  sheep  or  the  value  of  their  use;  below." 

26  Volume  XXI. 


PmpriAty  SUPPLEMENTAL  PLEADINGS.      and  VaoaMltr. 

that  the  suit  is  one  in  equity,  and  the  converse  of  this  is  also 
true.* 

Oontinuation  of  Same  Wrong.  —  It  is  permissible  in  a  supplemental 
bill  to  enlarge  the  extent  of  the  relief  by  stating  a  continuation 
of  the  same  wrong.* 

Saboaqnont  DefiialU,  and  Aoornal  of  Additional  Initalmonts.  —  It  has  been 
held  that  a  supplemental  complaint  or  petition  may  allege  such 
acts  of  nonperformance  of  the  condition  of  a  contract,  occurring 
after  the  filing  of  the  original  pleading,  as  increase  the  damages;^ 
and  according  to  some  authorities,  where  by  the  terms  of  the  con- 
tract sums  of  money  are  payable  in  instalments,  and  an  action  is 
brought  to  recover  one  or  more  instalments  which  have  become 
due,  the  plaintiff  may  in  a  supplemental  bill  or  complaint  allege 
the  fact  that  additional  instalments  have  become  due,  and  claim 
such  further  relief  as  the  case  justifies.^ 

1.  Childs  V,  Kansas  City,  etc..  R.  junction,  and  restore  the  possession  of 
Co.,  117  Mo.  414,  wherein  Black,  P.  J.,  the  land,  and  quiet  the  title  to  the  same, 
said:  "  The  first  amended  petition  was  2.  Childs  v,  Kansas  City,  etc.,  R. 
framed  on  the  theory  that  the  suit  was  Co.,  117  Mo.  414;  Ward  v,  Davidson, 
one  at  law,  and  the  change  seems  to  89  Mo.  445.  See  also  Jaques  z'.  Hall, 
have  been  made  because  the  defend-  3  Gray  (Mass.)  194. 
ant  insisted  in  its  answer  to  the  first  In  a  Salt  for  an  Iiyonotlon  and  Ao- 
amended  petition  that  the  suit  should  counting  the  complainant  may  in  a 
be  in  equity.  We  pass  over  the  ques-  supplemental  bill  allege  a  continuation 
tion  made  by  the  plaintiff  that  the  of  the  same  trespassing  which  was 
defendant  is  now  estopped  from  ques-  averred  In  his  original  bill.  State  v. 
tioning  his  right  to  sue  in  equity.  If  Black  River  Phosphate  Co.,  32  Fla.  82. 
we  are  right  in  what  has  been  said,  the  S.  Alfter  v.  Hammitt,  54  Mo.  App. 
plaintiff  has,  on  the  face  of  his  last  303.  in  which  case  the  court  said:  "  Tlie 
pleading,  an  action  at  law  for  all  the  cause  of  action  being  complete  when 
damages  sued  for.  Nor  is  it  necessary  the  suit  was  brought,  and  the  continu- 
to  say  whether  he  may  or  may  not  ing  damages  flowing  from  the  one 
also  sue  in  equity  on  the  facts  dis-  cause  of  action,  according  to  our  ruling 
closed.  It  is  enough  for  all  the  pur-  in  Cook  v.  Redman,  45  Mo.  App.  397, 
poses  of  this  case  on  the  present  record  could  be  recovered  in  one  suit  only, 
to  know  that  the  petition  sets  forth  The  meaning  of  this  is,  as  we  think, 
facts  sufficient  to  constitute  a  cause  of  that  when  other  and  additional  action- 
action  at  law  or  in  equity;  for  the  able  facis  of  the  same  kind,  and  be- 
judgment  rendered  is  such  as  flows  longing  to  the  same  group,  and  cognate 
from  the  alleged  facts."  to  those  constituting  the  cause  of  ac- 

Original    Complaint    for  Iignnotion —  tion  stated  in   the    original   petition, 

Bttpplemental  Complaint  for  Damages  and  have  come  into  existence  since  the 

Possession.  —  In   Richwine    v,    Presby-  commencement  of  the  suit,  they  may 

terian  Chuicb,  135  Ind.  80.  the  original  be    brought    on     the     record    by    an 

complaint  stated    that  the  defendant  amended  and  supplemented  petition." 

was  entering  and  threatening  to  enter  4.  Fincke  v.  Rourke,  20  Hun  (N.  Y.) 

upon  the  plaintiff's  property,  and  asked  264,   in   which    case    the  court   said: 

for  damages  and  an  injunction,  and  it  *'  This  was  consistent  with  the  original 

was  held   that  the  plaintiff  could,  by  cause  of  action;  both  the  original  and 

a   supplemental    complaint,  aver  that  supplemental    complaints    are    based 

since  the  filing  of  the   first  complaint  upon  the  same  agreement,  the  supple- 

the   defendant    had  actually  entered  mental  complaint  merely  allowing  the 

upon  the  premises,  and  ask  that  the  plaintiff    to    allege    subsequently  oc- 

possession  be  restored  to  the  plaintiff,  curring  facts,  which  varied  the  relief 

and  that  under  such  original  and  sup-  to  which    the    plaintiff    was  entitled 

plemental  complaints  the  court  could  under  the  original  complaint."    Fol- 
give  the  plaintiff  damages  and  an  in-  *  /ozm'n^  Eager  v.  Wis  wall,  2  Paige  (N. 
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WImto  ATtnnmitf  of  Original  and  of  Bapplemental  Bill  An  Hot  Imooneilabli,  — 
Although  the  allegations  of  a  supplemental  bill  are  somewhat 
inconsistent  with  the  averments  of  the  original  bill,  yet  if  the 
allegations  of  the  original  bill  are  imperfect  and  unsatisfactory, 
and  the  charges  of  the  supplemental  bill  are  not  necessarily  in 
conflict  with  the  allegations  of  the  original  bill  when  fairly  con- 
strued, the  supplemental  bill  will  be  upheld,  but  even  in  such  a 
case  the  supplemental  bill  will  be  regarded  with  suspicion.^ 

Y.)  369,  and  Hasbroack  v.  Shuster,  4  for  Sapplomantal  Bill.  —  In  Whiting  v. 

Barb.  (N.  Y.)  385.     See  also  Latham  Eichelberger,  16  Iowa  422,  which  was 

V.  Richards,  15  Hun  (N.  Y.)  129;  Cum-  a  suit  to  recover  the  amount  of  certain 

mings  V.  Hansen,  (C.  PI.  Gen.  T.)  63  notes  and  the  foreclosure  of  a  mortgage 

How.  Pr.  (N.  Y.)  351.     But  see  Bull  v.  securing  the  same,  the  court  said:  "At 

Rothschild,  (Supm.  Ct.  Gen.  T.)  22  N.  the  time  this  suit  was  commenced,  but 

Y.   St.   Rep    536,  where  in  an  action  part  of  the  notes  were  due.     Plaintiff 

upon  a  lease  to  recover  certain  instal-  so  framed  his  bill  as  to  seek  a  recovery 

ments  of  rent  the  court  refused  to  allow  for  all  that  might  mature  before  the 

the  plaintiff  to  serve  a  supplemental  final  decree.     This  obviated  the  neces- 

complatnt    alleging    further    defaults  sity  of  an  amendment  or  supplemental 

which  occurred  subsequent  to  the  com-  pleading,    setting  up    the    necessary 

mencement  of  the  action,    the  court  matter  and  asking  the  same  relief;  and 

oiaking  a  distinction  between  an  action  especially  is  this  true  under  the  very 

for  damages  for  the  breach  of  a  con-  full  and  specific  relief  asked   for  in 

tract  and  an  action  to  recover  money  the  bill,  when  no  objection  was  made 

due  upon  a  contract,  and  distinguish'  thereto  by  demurrer,  or  otherwise,  in 

ing  Latham  v,   Richards,  15  Hun(N.  the  court  below." 

Y.)  T29,  and  Cnmmings  v,  Hansen,  (C.  Suit  for  Partitioii  —  Sni^emental  Pe* 

PI.  Gen.  T.)  63  How.  Pr.  (N.  Y.)  351.  tition  for  Bonto  and  Froflto.  —  In  a  suit 

In  Suit  to  Foredloia  Mortgage.  —  In  foi  partition,  before  the  entry  of  a  final 
Rogers  v,  Hodgson,  46  Kan.  276,  which  decree,  the  plaintiff  may  file  a  supple- 
was  an  action  to  foreclose  a  mortgage,  mental  petition  alleging  that  the  de- 
the  court  said:  '*  If  a  part  0/  the  fendant  has  occupied  ihe  premises  in 
amount  claimed  in  the  petition  was  controversy  since  a  certain  date  subse- 
due  and  unpaid  at  the  commencement  quent  to  the  institution  of  the  action, 
of  the  action,  it  would  seem  that  the  and  ask  that  he  be  required  to  account 
plaintiff  would  be  entitled  to  set  up  for  the  rents  and  profits  since  that  date, 
any  facts  occurring  since  the  com-  and  such  supplemental  petition  is  not 
mencement  of  the  action  showing  that  open  to  the  objection  that  it  sets  up  a 
a  greater  or  that  the  entire  amount  new  cause  of  action.  Leach  v,  Ger- 
was  due  and  unpaid."  See  also  to  the  mania  Bldg.  Assoc.,  102  Iowa  125. 
same  effect  Glenn  v.  Hoffman,  2  West.  1.  Chouteau  v.  Rice,  i  Minn.  106,  in 
L.  Month.  599,  2  Ohio  Dec.  (Reprint)  which  case  the  cotirt  said:  "  Upon  a 
401,  in  which  case  the  court  said:  critical  comparison  of  the  statements 
**  The  right  to  foreclose  was  predicated  incorporated  in  the  supplemental  bill, 
upon  the  fact  that  the  interest  upon  there  does  not  appear  10  be  so  great  a 
this  note  was  due  and  unpaid.  The  conflict  between  ihem  as  is  necessarily 
purpose  of  the  supplemental  petition  fatal  to  it.  *  *  *  Still  it  Is  but  jus- 
is  to  foreclose  the  mortgage  as  to  the  tice  to  the  defendant  to  add  that  if  the 
amount  due  upon  the  note.  It  would  two  bills  of  the  plaintiffs  are  not  di> 
seem,  therefore,  that  the  action  of  the  rectly  in  conflict  in  their  material  alle- 
plaintiff  is  based  upon  the  mortgage,  gations,  so  as  to  nullify  each  other, 
and  involves  his  right  to  a  foreclosure;  they  are  sufficiently  at  variance  to  cast 
the  subsequent  maturity  of  the  note  is  suspicion  on  the  supplemental  state- 
a  fact  materia]  to  this  right,  and,  it  ments,  and  render  it  to  some  extent 
accruing  after  the  original  petition  doubtful  whether  the  fraud  charged 
was  filed,  there  is  no  reason  why  the  fin  the  supplemental  bill]  was  in  fact 
plaintiff  may  not  have  relief  under  a  committed."  To  the  same  effect  is 
sapplemental  petition."  Straughan  v.  Hall  wood,  30  W.  Va.  274, 

Bill  80  Ihunod  m  to  OMato  Veoessity  8  Am.  St.  Rep.  29. 
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(2)  Objections  Waived, — An  objection  to  a  supplemental  bill, 
that  the  complainant  alleges  in  it  a  new  cause  of  action,  will  be 
regarded,  as  waived  where  the  defendant  without  resisting  the 
motion  for  leave  to  file  it,  and  without  demurring  to  it,  goes  to 
trial  on  the  merits.* 

c.  Consideration  of  Matters  Which  May  and  Must  Be 

Set  Up  —  in  General. — It  is  a  general  rule  of  equity  practice  that 
new  matter  which  has  arisen  since  the  filing  of  the  original  bill, 
and  which  is  germane  to  the  cause  disclosed  by  the  original  bill, 
makes  it  proper  to  file  a  supplemental  bill,  and  indeed  that  such 
new  matter  is  not  available  to  the  complainant  unless  he  files  a 
supplemental  bill,  and  in  actions  under  the  code  a  supplemental 
complaint  is  proper  and  necessary  where  under  the  old  practice  a 
supplemental  bill  would  have  been  permitted  and  required.' 

1.  Pinch  V.  Anthony,  10  Allen  (Mass.)  priety  of   a    supplemental  complaint 
471;  Waterman  v.  Buck.  63  Vt.  544.  under  the  code:  Bostwick  t/.  Menck,  4 

2.  Slory  Eq.  PL.  §§  335,  336;  Adams  Daly  (N.  Y.)  68;  Penman  t/.  Slocum, 
Eq.  413.     See  also  the  following  cases:  41  N.  Y.  53;  Malcolm  v,  Allen,  49  N. 

Alabama,  —  Hill  v.  Hill,  10  Ala.  527.  Y.  448;  Cohn  v.   Ilusson,  (N.  Y.  Ciiy 

California,  —  Van  Maren  v.  Johnson,  Ct.  Spec.  T.)  67  How,  Pr.  (N.  Y.)  461 ; 

15  Cal.  308;    Davis   v,    Robinson,   10  Latham  v,   Richards,   15   Hun  (N.  Y.) 

Cal.  411.  129;  Corbin  v.   Knapp,  5  Hun  (N.  Y.) 

Idaho.  —  Dennison  v.  Willcut,  (Idaho  197;  Lawrence  v.  Church,  128  N.  Y.  324; 

1894)  35  Pac.  Rep.  698.  Wilson  v.   Lawrence,   8  Hun   (N.   Y.) 

Illinois,  —  Miller  v.    Cook,    135    111.  593.     See  also  Manhattan  Sav.  Inst,  v, 

190;  McDonald  v,  Asay,  139  III,  123.  East  Chester,  44  Hun  (N.  Y.)  537. 

Indiina.  —  Patten  v,  Stewart,  24  Ind.  North  Carolina, —  Hughes  v.  Hodges, 

333:  Richwine  v,  Presbyterian  Church,  94  N.  Car.  56. 

135  Ind.  80;  College  Corner,  etc..  Gravel  Ohio,  —  King  v,  Longworth,  7  Ohio 

Road  Co.  V.  Moss,  77  Ind.  139.  (pi.  ii.)  231. 

Kansas, — Porte rz/.  Wells,  6  Kan.  448.  Tennessee.  —  Payne     v.     Beech",    3 

Louisiana.  —  Craig   v.   Lambert,   44  Tenn.  Ch.  708;  Riddle  t/.  Motley,  i  Lea 

La.  Ann.  885:  Howard  v,  Simmons,  25  (Tenn.)  468. 

La.  Ann.  668.  Vermont.  —  Waterman  v.   Buck,  63 

Maine.  —  Birmingham  v.  Lesan,  77  Vt.  544. 

Me.  494.  Virginia. — Wilson    v,    Wilson,    93 

Maryland.  —  Winn  v.  Alberi,  2  Md.  Va.  546. 

Ch.  42.  ^Vest  Virginia.  —  Western  Min.,  etc., 

Massachusetts.  —  Pinch  v.  Anthony,  Co.  v.  Virginia  Cannel  Coal  Co.,  10  W, 

10  Allen  (Mass.)  470;  Jaques  v.  Hall,  3  Va.  250. 

Gray  (Mass.)  194.     See  also  Pedrick  v.  United  States.  —  Veazie  v.  Williams, 

White.  I  Met.  (Mass.)  76.  3  Story  (U.  S.)  54,  28  Fed.  Cas.  No. 

Michigan.  —  Graves  v.  Niles,  Harr.  16,906;  Baker  v.  Whiting,  i  Story  (U. 

(Mich.)  332.  S.)  218;  Copen  v.  Flcsher,  i  Bond  (U. 

Nebraska.  —  Null   v,   Jones,  5  Neb.  S.)  440, '6  Fed.  Cas.  No.   3,211;  Cedar 

500.  Valley  Land,  etc.,  Co.  v.  Coburn,  29 

New  Jersey.  —  Williams  v.  Winans,  Fed.    Rep.    586;    French   v.    Hay,    22 

22  N.  J.  Eq.  573;  Edgar  v.  Clevenger,  Wall.  (U.  S.)  238;  Electrical  Accumu- 

3  N.  J.  Eq.  258;  Allen  v.  Taylor,  3  N,  lator  Co.  v.  Brush  Electric  Co.,  44  Fed. 

J.  Eq.  435.  Rep.  602;  Maynard  v.  Green,  30  Fed. 

f7ew    York.  —  Hurd    v.    Everett,     i  Rep.  643;  Nevada  Nickel  Syndicates. 

Paige  (N.  Y.)  124;  Siafford  v.  Howlett,  National  Nickel  Co.,  86  Fed.  Rep.  486; 

r  Pai^e  (N,  Y.)  200;  Candler  v.  Pettil,  Caster  v.  Wood.  Baldw.  (U.  S.)  289.  5 

I  Paige  (N.  Y.)  168;  Hope  v.  Brincker-  Fed.  Cas.  No.  2,505. 

hoff,  4  Edw.  (N.  Y.)  348;  Winslow  v.  England: — Wray  v.   Hutchinson,  2 

Pitkin,  I  Barb.  Ch.  (N.  Y.)  402.     And  Myl.  &  K.  235;  Brown  v.   Higden,  i 

see  the  following  cases  as  to  the  pro-  Atk.  291,  Goodwin  v.  Goodwin,  3  Atk, 
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Applicability  of  Bules  in  Cliaaoery  Practice  to  Code  Pleading.  —  Under  the 
code  the  principles  apply  that  obtained  prior  to  its  adoption  in 
reference  to  the  filing  of  a  supplementalbill  to  bring  in  matters 
occurring  subsequently  to  the  filing  of  the  original  bill,  unless  they 
are  either  expressly  abrogated  by  or  manifestly  inconsistent  with 
the  provisions  of  the  code.* 

370;  Jones  7/.  Jones,  3  Atk.  217;  Bozon  in  avoidance  of  matters  alleged  in  the 

V.  Bolland,  i  Russ.  &  M.  69;    Mutter  defendant's    answer,    and    a    supple- 

V.  Chauvel,  5  Russ.  42;  Croropton  v,  mental  petition  may  be  in  ttie  natare 

Wombwell,   4    Sim.    628;    Groves    f.  of  an  ordinary  reply   to   the   answer. 

Clarke,  i  Keen  132.  Harrison  v,  Hawley,  7  Tex.  Civ.  App. 

United  States  Equity  Bale  57  provides  308;  Gulf,  etc.,  R.  Co.  v.  Smith,  (Tex. 

as  fallows:    *'  Whenever  any   suit   in  Civ.  App.    1894)  26  S.    W.   Rep.  644; 

equity  shall  become    defective    from  Gulf,  etc.,  R.  Co.  v.  White,  (Tex.  Civ, 

any  event  happening  after  the  filing  of  App.    1895)  32  S.  W.  Rep.  322;  Hatch 

the  bill  (as,  for  example,  by  change  of  r.   Rodgers,  (Tex.  Civ.  App.   1897)  40 

interest  in  the  parties),  or  for  any  other  S.  W.  Rep.  819.     See  also  Morrison  v. 

reason,  a  supplemental  bill  or  a  bill  in  Adoue,  76  Tex.  255;  Meyer  v.  Opper- 

the  nature  of  a  supplemental  bill  may  man,  76  Tex.  108;  Rivers  v.  Foote,  il 

be  necessary  to  be  filed  in  the  cause."  Tex.  662.     And  see  the  rules  of  court 

Nevada  Nickel  Syndicate  v.  National  which  were  cited  in  Gulf,  etc.,  R.  Co. 

Nirkel  Co.,  86  Fed.  Rep.  486,  in  which  f.  White,  (Tex.  Civ.  App.   1895)  32  S. 

case  it  was  held  that  under  this  rule,  W.  Rep.  322. 

and  ill  compliance  with  the  practice  of  Bapplemental  Complaint  in  Gamishment 
equity,  it  must  appear  that  the  new  — Minnesota  Statute. —  In  Minnesota, 
matters  which  are  designed  to  supply  by  statute,  where  judgment  is  asked 
some  defect  in  the  structure  of  the  bill  for  on  (he  disclosure  of  a  garnishee, 
happened  or  accrued  after  the  filing  his  statement  must  be  taken  as  true, 
of  the  original  bill,  or  that  they  are  and  if  the  plainiiflf  is  not  satisfied  with 
matters  of  which  the  complainant  had  the  disclosure  his  only  course  is  to  pro- 
no  information  at  the  time  of  the  filing  ceed  by  supplcmL*ntal  complaint.  Van- 
of  the  original  bill.  derhoof  v,  llolloway,  41  Minn.  498. 

Three  Principal  Grounds  for  Filing  Bap.  Under  Gen.  Stat.  Minn.  1878,  c.  66, 
plemental  Bill.  —  In  Pedrick  v.  While,  i  §  175  (Stat.  1894,  §  5319),  permitting  a 
Mel.  (Mass.)  76,  which  is  one  of  the  plaintiff  in  garnishment  to  file  a  sup- 
first  cases  where  the  court  considered  plemental  complaint  making  the  gar- 
the  subject  of  supplemental  pleading,  nishee  a  party  thereto  and  setting  forth 
it  was  held  that  in  order  to  lay  the  facts  upon  which  he  claims  to  charge 
foundation  for  filing  a  supplemental  such  garnishee,  when  the  plaintiff  be- 
bill,  it  ou^ht  to  be  shown  to  the  satis-  lieves  that  such  garnishee  does  not 
faction  of  the  court,  either  (i)  that  the  answer  truly,  the  plaintiff  cannot  have 
matter  relied  upon  as  supplemental  leave  to  file  a  supplemental  complaint 
has  arisen  since  the  commencement  of  merely  because  he  believes  that  the 
the  original  suit;  or  (2)  that  the  facts  garnishee  does  not  answer  truly,  but 
relied  on  have  first  come  to  the  plain-  he  must  make  that  fact  appear  proba- 
tiff's  knowledge  or  been  made  known  ble  to  the  court.  Mahoneyz^.  McLean, 
to  him  in  such  a  manner  that  he  could  28  Minn.  63. 

avail  himself  of  them,  since  the  cause  Defect    Kot    Discovered    in    Time   fnr 

has  passed  the  stage  in  which  he  might  Amendment. —  A  supplemental  bill  may 

have   had  leave  to  amend;  or  (3)  that  sometimes  be  filed    to  supply  a  defect 

the    plaintiff     has     been     prevented,  in  the  original  bill  which  was  nc^t  dis- 

through    inadvertence,    misapprehen-  covered  in  time  for  amendment.     Fer 

sion   on    the    part  of    himself   or   his  Shipman,  J.,  in  Maynard  v.  Green,  30 

agents  or  counsel,  or  by  some   other  Fed,  Rep.  64.3. 

cause  satisfactorily  shown,  from  avail-  1.  Null  c.  Jones,  5  Neb.  500.     In  this 

ing  himself  of  the  matter  proposed  to  case  it  was  held  that  the  rule  in  chan- 

be  introduced  by  his  supplemental  bill,  eery  practice  that  in  a  suit  for  the  fore- 

at  an  earlier  stage  of  the  cause.  closure  of  a  mortgage  no  recovery  can 

In  Texas  one  of  the  offices  of  a  sup-  be  had  for  amounts  which  become  due 

plemental  petition  is  to  set  up  matters  after  the  institution  of  the  suit,  except 
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Wbert  Original  ComplAint  Joiiii  OaniM  of  Aetlon.  — '■  On  a  motion  for 
leave  to  file  a  supplemental  complaint,  it  is  entirely  immaterial 
whether  the  original  complaint  contains  one  or  more  causes  of 
action.* 

Vow  Hatter  Heed  Hot  Vary  Seliof  to  Whieh  Complainant  Is  Entitled.  ^ 
When  a  cause  is  in  such  a  state  that  the  bill  cannot  be  amended, 
leave  will  be  granted  to  file  a  supplemental  bill  alleging  new 
matter  although  such  new  matter  does  not  vary  the  relief  prayed 
by  the  original  billj  for  the  new  matter  which  may  be  introduced 
in  a  supplemental  bill  may  be  either  such  as  will  vary  the  relief 
prayed  or  such  as  will  tend  to  prove  the  complainant's  right  to 
that  relief.* 

Ayerment  of  Unneoessary  Xatten.  —  The  court  will  not  permit  a  sup- 
plemental bill  or  complaint  to  be  filed  for  the  purpose  of  making 
additional  averments  as  to  subsequent  matters  which  are  wholly 
unnecessary  to  sustain  the  plaintiff's  case  as  made  in  his  original 
complaint.' 

A  Sapplemental  Bill  Is  Kot  Proper  where  there  is  no  new  matter 
which  has  arisen  since  the  filing  of  the  original  bill,^  and  the 
court  will  not  permit  a  supplemental  bill  to  be  filed  for  the  mere 
purpose  of  alleging  matters  of  evidence  which  may  be  shown 
under  the  original  bill,  even  though  such  evidence  relates  to  new 
facts.* 

Keeessity  to  Dismiss  and  File  Kew  Bill.  —  It  is  only  where  there  are 
new  parties  with  distinct  rights,  or  a  new  substantive  cause  of 
action  upon  which  a  decree  can  be  had  without  reference  to  the 

upon  a  supplemental  bill,  has  not  been  tiff  might  have  the  relief  prayed  for  by 
changed  by  the  code.  See  also  Watt-  such  bill  under  the  original  bill,  a  sup- 
son  V,  Thibou,  (Supm.  Ct.  Gen.  T.)  17  plemental  bill  is  improper.  Adams  v. 
Abb.  Pr.  (N.  Y  )  184;  Bostwick  v,  Dowding,  2  Madd.  52. 
Menck,  4  Daly  (N.  Y.)  68;  Palmer  v,  4.  Baldwin  v.  Mackown,  3  Atk.  817. 
Murray  (Supm.  Cl.  Spec.  T.)  18  How.  See  also  Milner  v.  Harewood,  17  Vcs. 
Pr.  (N.  Y.)55o;  McMahon  v.  Allen,  (C.  Jr.  144.  in  which  case  it  was  held  that 
PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  89;  the  mere  happening  of  a  relevant  event 
Beach  z/.  Reynolds.  64  Barb.  (N.Y.)  506.  subsequent  to  the  original  bill  is  not 

1.  Per  Van  Brunt,  P.  J.,  in  Pierson  sufficient  to  warrant  a  supplemental 
V.  Cronk,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  bill,  unless  such  subsequent  event  is 
St.  Rep.  556.  material. 

2.  Crompton  v,  Wombwell,  4  Sim.  5.  Lyster  v.  Stickney,  12  Fed.  Rep. 
628.  609,  in  which  case  the  suit  was  brought 

8.  Continental  Constr.,  etc.,  Co.   v,  to  set  aside  a  certain  conveyance  which 

Vinal,   (Supm.    Ct.    Gen.    T.)   14  Civ.  was  executed  by  the  plaintiff  under  a 

Pro.  (N.  Y.)  2Q3.  threat  made  by  the  defendant  that  he 

Propriety  of  Supplemental  Bill  —  Eelief  would  take  the  life  of    the  plaintiff. 

Hot  Varied   by   Supplemental   Matter.  —  The  court  denied  the  administrator  of 

Where  there  is  no  alteration  in  the  in-  the  plaintiff  leave  to  file  a  supplemental 

terest  of  the  parties,  nor  any  particular  bill  alleging  that  in  pursuance  of  such 

circumstance     requiring    further  dis-  threat  the  defendant  did.  subsecjuently 

covery,    hut    where   only  a    fact    has  to  the  commencement  of  the  suit,  take 

occurred   which    might  be   proved   on  the  life  of  the  original  plaintiff,  because 

taking  the  account  prayed  by  the  origi-  this    fact    was    competent    evidence 

nal  bill,  and  the  relief  is  not  varied  by  merely  for  the  purpose  of  showing  a 

the  supplemental  matter,  but  the  plain-  continuing  duress. 
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matters  alleged  in  the  original  bill,  that  a  complainant  will  be 
required  to  dismiss  his  bill  and  commence  de  notfo,^  but  where 
the  matter  which  the  complainant  wishes  to  set  up  is  not  the 
proper  subject  of  an  amendment,  and  it  is  impossible  to  file  a 
supplemental  bill  because  the  original  bill  is  wholly  defective, 
the  complainant's  only  course  is  to  file  a  new  bill.* 

Aoquisition  of  Hew  Bight  or  Intorest  by  Complainant.  —  When  any  event 
happens  subsequently  to  filing  an  original  bill  which  gives  a  new 
interest  or  right  to  the  complainant,  it  must  be  set  up  in  a  sup- 
plemental bill.' 

1.  Riddle  v.  Motley,  i  Lea  (Tean.)  a  cause  for  an  injunction  arises,  the 

468,  in  which  case  the  court  eiteti  Milner  plaintiff  should   file  an    amended  or 

V,  Milner,  2  £dw.  (N.  Y.)  114.  supplemental  complaint. 

Ayoidanco  of  Bzponso  of  Filing  Sapplo-        Title  Aoqnired  by  Plaintiif  tnm  Do- 
mental  Bill.  —  An  original  bill  is  more  fondant.  —  Where  the  plaintiffs  in  an 
expensive   than  a  supplemental   bill,  action  to  quiet  title  acquire,  pending 
and  the  latter  should  be  resorted  to  the  action,  the  title  of  one  of  the  de- 
whenever  it  can  equally  subserve  the  fendants,  they  have  the  right,  with  the 
purposes  of  justice.    Allen  v,  Taylor,  consent  of  the  court,  to  file  a  supple- 
3  N.  J.  Eq.  435.  menial  petition  setting  up  their  claim 
S.  Mason  v.  Hartford,   etc.,  R.  Co.,  under  such  title,  notwithstanding  the 
10  Fed.  Rep.  334.  allegations  of  such  sopplementad  pe- 
Keithor  Amendmont  nor   Bnpplemontal  tition  are  in  conflict  with  the  original 
Bm  Twpet  —  Voooiiity  to  File  Kew  BilL  petition  filed  by  them.     Williams  r. 
—  Where  matters  have  occurred  since  Moorehead,  33  Kan.  609. 
the  filing  of    the   original  bill  which        Title  Aoquirod  horn.  Another  Plaintiir. 
cannot  be  introduced  into    the  court  — A  supplemental  complaint  is  proper 
by  either  an  amendment  or  a  supple-  for  the  purpose  of  setting  up  an  assign- 
mental  bill,  a  new  bill   is  essential,  ment  by  one  of  the  original  plaintiffs 
Per    Virgin,    J.,    in    Birmingham    v.  of  his  interest  in  the  cause  of  action  to 
Lesan,  77  Me.  494.  the  other,  after  the  action  was  com- 
S.  Saunders  v.  Frost,  5  Pick.  (Mass.)  menced,  thus  showing  the  present  in- 
276.  terest  of  one  of  the  plaintiffs  in  the 
flame  Partiei  in  flame  Interetti.  —  A  entire    cause   of    action.      Myers    v. 
supplemental  bill  is  said  to  be  prop-  Metropolitan  El.  R.  Co.,   16  Daly  (N. 
erly  applicable  only  to  cases  where  the  Y.)  410,  19  Civ.  Pro.  (N.  Y.)  448. 
same  parties  in  the  same  interests  re-        Babsoqnent  Facts  Authorising  EzoentioB 
main  before  the  court.     McDonald  v.  Against  the  Person.  —  Where,  in  an  ac- 
Asay,  139  111.  123.  tion  on  a  note,  circumstances  author* 
Faets    Whieh    Vary  Belief  to  Whieh  iziog  an  arrest  of  the  defendant  occur 
Plaintiff  Is   Entitled.  —  As  a    general  subsequently  to  the  filing  of  the  com- 
rule  a  supplemental  complaint  may  be  plaint,  application  should  be  made  to 
resorted  to  where  facts  have  occurred  the  court  either  to  amend  the  original 
subsequently  to  the  commencement  of  or  to  file  a  supplemental  complaint  so 
the  action   which   vary   the   relief  to  as  to  set  forth  the  facts  upon  which 
which  the  plaintiff  was  originally  en-  execution  against  the  person  of  the  de- 
titled.     Penman  v,  Slocum    41  N.  Y.  fendant  will  be  asked  in  the  enforce- 
53.     See   also   Bostwick   v.  Menck,  4  ment  of  the  judgment  sought.     Davis 
Daly  (N,  Y.)  68.  v,  Robinson,  10  Cal.  411. 

In  Iijoetmont. —  If    the    plaintiff    in        Upon  Payment  into  Court  and  flabstitn- 

ejectment  deslies  the  benefits  of  any  tion  of  Defendants.  —  Where,  pursuant 

rights  that  have  accrued  to  him  subse-  to  a  statute,  the  court  allows  the  origi- 

quently  to  the  filing  of  a  petition,  he  nal  defendant  to  make  a  payment  into 

should   file    a    supplemental    petition  court,    and  orders    that    another    be 

setting    up    such    rights.      Porter    v.  substituted  as  defendant,  the  plaintiff 

Wells,  6   Kan.  448.     See  also  College  should  file  a  supplemental  complaint 

Corner,  etc..  Gravel  Road  Co.  v.  Moss,  setting  up  this  fact  and  making  such 

77   Ind.  139,  wherein  it  was  said  that  substituted  defendant  a  party,  because 

If,  pending  an  action  to  recover  land,  his  original  complaint  does  not  state 
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Judgment  Bandered  Pendente  lite.  —  In  some  cases  it  has  been  held 
that  the  plaintiff  may,  under  certain  circumstances,  file  a  supple- 
mental bill  or  complaint  vfh^r^  pendente  lite  a  judgment  has  been 
rendered  in  another  action  which  aflects  his  right  to  recover.* 

zny  cause  of  action  against  such  sab-  plaintiff  in  error  as  the  assignee  of  the 

stitated   defendant.      Wilson  v.  Law-  bankrupt   to  the   relief  prayed  for  in 

rence,  8  Hun  (N.  Y.)  593.  the    original    bill,   and    to   the  relief 

Breaohof  Continuing  Oontraot  or  Con-  sought  by  the  cross-bill.  It  was  strictly 
tinnons  Ixgury.  —  In  Cummings  v,  new  matter  arising  after  the  filing  of 
Hausen,  (C.  Fl.  Gen.  T.)  63  How.  Pr.  the  bill,  properly  set  up  by  way  of  sup- 
(K.  Y.)  351,  which  was  an  action  to  re-  plemenial  bill,  in  support  of  the  relief 
cover  damages  for  the  breach  of  a  con-  originally  prayed  for.  It  can  in  no 
tract  whereby  the  defendant  agreed  to  sense  be  considered  as  a  new  cause  of 
pay  the  plaintiff  for  the  rental  of  certain  action.  It  was  not  a  bill  to  enforce 
premises,  the  action  having  been  the  decree,  nor  was  the  complainant 
brought  before  the  expiration  of  the  obliged  to  rely  upon  it  as  the  sole 
period  for  which  the  premises  were  ground  of  recovery,  on  the  ground  that 
leased,  it  was  held  that  the  plaintiff  the  original  cause  of  action  had  be- 
might  commence  his  action  at  once  come  merged  in  it.  If  the  notes  were 
upon  the  happening  of  the  breach,  merged  in  the  decree,  it  was  simply  a 
without  waiting  until  the  termination  change  in  the  nature  of  the  evidence  to 
of  the  contract,  and  that  he  might  re-  support  the  complainant's  title  to  re- 
cover all  the  damages  which  he  had  lief;  the  indebtedness  remained  the 
sustained  up  to  the  time  of  the  trial;  same,  and  the  equity  of  the  complain- 
and  while  the  court  did  not  pass  upon  ant  to  a  foreclosure  and  sale  of  the 
the  necessity  for  a  supplemental  com-  securities  remained  unchanged." 
plaint,  it  appeared  that  none  was  filed.  Kew  York  Statute.  —  Code  Civ.  Pro. 
Citing  Hochster  v,  De  La  Tour,  2  El.  &  N.  Y..  §  544,  permits  a  party  to  set  up 
Bl.  6gi,  75  E.  C.  L.  691.  in  a  supplemental  pleading  "  the  judg- 

California    Statute,  —  Under    Civ.  ment  or  decree  of  a  competent  court 

Code    Cal.,    §    3283,    providing    that  rendered  after  the  commencement  of 

**  damages  may  be  awarded  in  a  ju-  the  action  determining  the  matters  in 

dicial  proceeding  for  detriment  result-  controversy  or  a  part  thereof."     Law- 

ing  after  the  commencement  thereof,"  rence  v.   Church,    128   N.  Y.  324,   in 

^where  in  an  action  to  recover  damages  which  case  it  was  held  that  a  supple- 

for  injuries  to  real  property  it  appears  mental  complaint  was  necessary.^    In 

that  the  injury  is  a  continuing  one,  the  Continental  Constr.,  etc.,  Co.  v.  Vinal, 

plaintiff  is  entitled  to  recover  damages  (Supm.  Ct.  Gen.  T.)  14  Civ.  Pro.  (N. 

suffered  subsequently  to  the  filing  of  Y.)  293,  it  was  said:  "  The  judgment 

the  complaint,  and  lo  entitle  him   to  or  decree  thus  mentioned  is  an  adjudi- 

recover    such     subsequent    damages  cation  upon  the  same,  or  some  of  the 

there    is    no  necessity  for  a  supple-  same,  issues  as  those  involved  in  the 

mental  complaint.      Hicks    v.    Drew,  particular   suit  wherein    the    supple- 

117  Cal.   305.     See  also  McLennan  v.  mental  pleading  is  served;  not  an  ad- 

Ohmen,  75  Cal.  558;  Morgan  v,  Rey-  judication   which    merely  determines 

nolds,  I  Mont.  163.  other    matters    affecting    one    of    the 

1.  In  Jenkins  v.  International  Bank,  parties."     Accordingly  in  that  case  it 

127  U.  S.  484,  which  was  an  action  to  was  held  that  where  the  complaint  in 

foreclose  a  mortgage  given  to  secure  an  action   for  malicious    prosecution 

the    payment    of    certain    notes,    the  alleged  that  the  court  in  such  prosecu- 

court,  in  holding  that  the  complainant  tion  directed  the  jury  to  render  a  ver- 

might  set  upadecreerendered/^n^^M/^  diet  for  the  defendant,  and  that  such 

litf^  said:  "  Having  been  rendered  after  verdict  was  rendered,  the  plaintiff  was 

the  institution  of  the  present   suit,  it  not  entitled  to  file  a  supplemental  com- 

was  competent  for  the  complainant  to  plaint  alleging  that  since  the  filing  of 

bring  it  forward  by   a  supplemental  the  original  complaint  the  court  had 

bill    as    conclusive    evidence    of    the  denied  a  motion  for  a  new  trial  and 

amount  due  for  which  it  was  entitled  had     rendered     judgment    on     such 

to  take  a  decree,  and  as  a  complete  verdict, 

answer  to  the  defease  set  up  by  the  In  North  Dakota  it  has  been  held  that 
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Where  a  Complalnaiit  Pending  a  Suit  in  Equity  Brings  an  Action  at  Law, 
pursuant  to  the  direction  of  the  court,  to  try  his  legal  title,  and 
afterwards  a  judgment  at  law  is  obtained,  a  supplemental  bill  is 
not  necessary  to  bring  such  judgment  before  the  court.* 

A  Oompromise  entered  into  after  the  filing  of  the  bill  may  prop- 
erly be  set  up  in  a  supplemental  bill.* 

Election  Pending  Action.  —  Where  upon  nonpayment  of  interest  a 
suit  for  the  foreclosure  of  a  mortgage  is  brought,  and  pending  the 
action  the  complainant  elects  to  declare  the  principal  sum  imme- 
diately due  and  payable,  such  election  may  be  set  up  in  a  supple- 
mental bill.' 

Hew  Facti  Entitling  Complainant  to  Injunction.  —  Where  pending  a 
suit  in  equity  the  complainant  discovers  that  the  defendant  is 

the  plaintiff  win  not  be  permitted  by  a  one  step  taken  in  the  conduct  of  the 
sap(  lemental  complaint  to  set  forth  a  caase  and  for  the  purpose  of  proceed- 
judgment  that  he  has  recovered  since  ing  to  decree  in  the  cause.  The  action 
the  filing  of  his  original  complaint  at  law  is  only  the  method  of  trial  by 
upon  the  same  cause  of  actiou  as  (hat  which  the  issue  as  to  the  legal  title 
stated  in  the  complaint,  because  such  originally  contested  in  the  bill  and  an- 
stipplemental  pleading  would  bring  swer  in  the  cause  is  finally  settled  for 
into  the  action  a  distinct  cause  of  ac-  the  purposes  of  the  equitable  relief  to 
lion  arising  since  the  commencement  be  asked  thereon.  In  the  case  relied 
of  the  suit  and  different  from  that  de-  on  by  counsel  (Blakemore  v.  Glamor- 
scribed  in  the  original  complaint,  and  ganshire  Canal  Nav.,  i  Myl.  &  K.  154), 
also  because  such  judgment  is  a  bar  to  the  action  on  which  the  supplemental 
the  further  prosecution  of  the  cause  bill  was  based  was  not  directed  by  the 
of  action  by  the  plaintiff.  Swedish  court,  but  seems  to  have  been  an  ac- 
American  Nat.  Bank  v.  Dickinson  Co.,  tion  brought  by  complainant  pending 
6  N.  Dak.  222,  in  which  case  it  was  suit,  and  was,  therefore,  strictly  sup- 
held  that  it  was  immaterial  that  the  plemental  to  the  bill." 
judgment  was  one  that  had  been  re-  8.  Cedar  Valley  Land,  etc.,  Co.  v, 
covered  by  the  plaintiff  in  a  foreign  Coburn,  29  Fed.  Rep.  586;  Harris  v. 
state.  Elliott,   24  N.   Y.   App.    Div.   133,  in 

Creditor's  BUI  —  Judgment    Beoovered  which  case  an  action  was  brought  by  a 

and  Execution  Inned  Pendente  lite. —  trustee  to  determine  conflicting  claims 

Where  a  creditor's  bill  is  filed  and  the  to  a  fund  in  his  hands.     Subsequently 

defendant  procures  a  note  to  be  given  the  conflicting  claims  were  adjusted  by 

to  the  complainant  with  collateral  se-  a  stipulation  entered  into  by  all  the 

curity  for  the  debt  and  costs,  and  the  parties,  which  recited  that  it  was  by 

complainant  agrees  to  stay  the  proceed-  way  of  compromise  and  settlement  of 

ings  upon  a  creditor's  bill  until  such  the  action.     It  was  held  that  the  trustee 

note   becomes  due.  the  complainant,  should  have  been  permitted  to  serve  a 

upon  recovering  judgment  upon  such  supplemental  complaint  setting  up  the 

note  and  suing  out  an  execution  which  stipulation  and  the  payments  which  he 

is  returned  unsatisfied,  should  not  file  had  made  pursuant  to  it. 

another  creditor's  bill,  but  should  file  Belease  Pendente  Lite. —  In  Veazie  v. 

a  bill  supplemental  to  his  original  bill,  Williams,   3  Story  (U.  S.)  54,  28  Fed. 

alleging     such     additional     matters.  Cas.   No.   16,906,  the  court  said:  "  It 

Winslow  V.  Pitkin,  i  Barb.  Ch.  (N.  Y.)  will  be  necessary  for  the  plaintiff  to  file 

402.  a  supplemental  bill  to  bring  the  release 

1.  Delaware,  etc.,  R.  Co.  v.  Brecken-  directly  before  the  court,  with  suitable 

ridge,  56  N.  J.  Eq.  595,  in  which  case  averments  as  to  its  object  and  intent, 

the  court, after  referring  to  the  ordinary  so  that  the  defendants  may  put  in  a 

rule   requiring    a    supplemental    bill,  full  answer  thereto,   and    proofs   on 

said:  "  But  this  principle  is  not  appli-  the  point  may  be  introduced  on  both 

cable,  as  it  seems  to  me,  to  the  present  sides." 

case,  where  the  action  at  law  and  its  8.  Seattle,   etc.,   R.    Co.    v.    Union 

result  are  to  be  considered  as  simply  Trust  Co.,  (C.  C.  A.)  79  Fed.  Rep.  179. 
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about  to  do  certain  acts  which  entitle  him  to  an  injunction  as 
ancillary  relief,  such  facts  should  be  set  up  in  a  supplemental  bill.^ 
And  where  pending  a  suit  for  an  injunction  the  complainant 
recovers  a  judgment  at  law,  such  judgment  may  be  set  up  in  a 
supplemental  bill.' 

In  Bait  for  Aooount.  —  A  supplemental  bill  is  rarely  necessary 
where  a  bill  is  for  an  account,  and  it  has  been  stated  as  a  general 
rule  that  the  mere  happening  of  subsequent  events  will  not  render 
a  supplemental  bill  necessary  unless  such  events  give  a  new  inter- 
est in  the  matter  in  dispute  to  a  person  not  a  party  to  the  bill.' 

1.  Mackintosh  v,  Flint,  etc.,  R.  Co.,  in  a  suit  to  restrain  the  defendant  from 
34  Fed.  Rep.  582.  enforcing  an  execution  at  law  the  plain- 
New  Events  Which  Warrant  Ixguno-  tifif  obtains  an  injunction,  and  the 
tion.  —  In  an  action  involving  the  title  defendant  violates  the  injunction  by 
to  land  the  plaintiff  may  file  a  supple-  suing  out  another  execution,  although 
mental  petition  for  injunction,  where  the  defendant  is  in  contempt  and 
such  supplemental  petition  does  not  subject  to  punishment,  it  is  permissi- 
change  the  issue.  Craig  v,  Lambert,  ble  and  proper  to  file  a  supplemental 
44  La.  Ann.  885.  See  also  Howard  v,  bill  to  enjoin  the  second  execution. 
Simmons,  25  La.  Ann.  668,  holding  Balkum  v.  Harper,  50  Ala.  372,  in 
that  in  a  suit  for  injunction  the  plain-  which  case  it  was  held  that  it  was  error 
tiff  may  in  a  supplemental  petition  to  dismiss  the  supplemental  bill  on  the 
allege  new  events  which  entitle  him  to  ground  that  the  remedy  followed  the 
a  fresh  injunction.  original  cause,  and  it  was  held  that 
Possession  Taken  Pending  Suit  for  In-'  the  authority  of  the  chancellor  to  allow 
junction,  —  In  Rich  wine  z/.  Presbyterian  the  supplemental  bill  to  be  filed  was 
Church,  135  Ind.  80,  the  complaint  not  impaired  by  the  pendency  of  an 
alleged  that  the  defendant  was  threat-  appeal  from  the  decree  awarding  the 
ening  to  enter  upon  the  plaintiff's  prop-  injunction. 

erty,  and  asked  that  he  be  enjoined  Snpplemental  Bill  After  Ixgnnotion  Bif- 
from  so  doing;  and  it  was  held  that  it  solved.  —  After  an  injunction  has  been 
was  proper  to  aver  in  a  supplemental  dissolved,  upon  new  facts  stated  in  a 
complaint  that  since  the  filing  of  the  supplemental  bill  a  fresh  injunction 
first  complaint  the  defendant  had  actu-  may  be  awarded.  Fanning  v.  Dun- 
ally  entered  upon  the  premises,  and  to  ham,  4  Johns.  Ch.  (N.  Y.)  35,  citing 
ask  that  possession  be  restored  to  the  Travers  v,  Stafford,  2  Ves.  19,  Ambl. 
plaintiff.  See  also  Latham  z^.  Richards,  104,  and  Lingham  v.  Toule,  i  Anstr. 
15  Hun  (M.  Y.)  129,  wherein  a  tax  was  189. 

levied  pending  a  suit  to  enjoin  the  levy        2.  Blunt  v.  Hay,  4  Sandf.  Ch.  (N.  Y.) 

of  such  tax,  and  it  was  held  that  the  362,  in  which  case  the  bill  for  injunction 

plaintiff  was  entitled  to  file  a  supple-  was  brought  by  two  complainants,  and 

mental  complaint  setting  up  such  fact  the  recovery  at  law  was  in  favor  of  one 

and  asking  restitution.  of  the  complainants  only.     It  was  held 

Injunction  Against  Aetion  at  Law  Initi-  that  the  supplemental  bill  was  prop- 

tnted  Pendente  Lite.  —  Where  the  plain-  erly  filed  in  the  naiye  of  both  com- 

tiff    in    his    original   bill  alleges  the  plai nan ts,  and  it  was  declared  that  if 

payment  of  a  mortgage  and  asks  for  an  the  complainant  who  was  not  privy  to 

injunction  against  the  sale  of  the  mort-  the  judgment  at  law  should  thereby  be 

gaged  premises  under  a  power  of  sale  benefited  by  such  judgment,  he  would 

contained  in  the  mortgage,  and  after  be  benefited  no  more  than  he  would 

the  issuance  of  an  injunction  the  de-  have  been  if  he  had  not  been  a  party  to 

fendant  brings  an   action   at  law  on  the.  suit  for  injunction,  and  no  more 

the  mortgage  debt,  the   plaintiff  may  than  other  persons  who  were  not  parties 

file  a  supplemental  bill  asking  for  an  to  the  suit  for  the  injunction,  but  were 

injunction   against  the  suit    at    law.  interested   in   the    abatement   of    the 

Whitley  v,  Dumham  Lumber  Co.,  89  nuisance. 

Ala.  493.  8.  Adams  v.  Dowding,  2  Madd.  52, 

Snpplemental  Bill  Pending  Violation  of  in  which  case  it  was  said:  "  If  merely 

Ixgnnotion  Previonsly  Obtained.  —  Where  relevant  events  happening  subsequent 
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In  a  Suit  to  Foredofa  a  Xortgago,  as  a  general  rule  of  chancery  prac- 
tice, nothing  beyond  the  amount  due  at  the  institution  of  the 
suit  can  be  recovered,  and  a  foreclosure  to  that  extent  only  can 
be  decreed  unless  other  instalments  of  interest,  or  the  principal 
if  it  has  since  become  due,  are  brought  into  the  case  by  a  supple- 
mental bill.' 

8applem«ntal  BUI  of  Diaoovery.  —  If  new  charges  are  required  to  be 
made  in  order  to  obtain  further  discovery,  such  as  a  charge  of 
fraud,  a  supplemental  bill  is  necessary,'  and  in  creditors'  suits  a 

to  the  filing  of  a  bill  make  a  supple-  alternative  the  facts  admitted  in  the 
mental  bill  necessary,  it  is  necessary  in  answer.  If  instead  the  answer  is 
this  case;  but  it  is  not  all  relevant  traversed  and  the  orator  fails  to  sup- 
events  posierior  to  a  bill  that  render  a  port  the  allegations  of  his  bill,  he  can- 
supplemental  bill  necessary.  It  can  not  fall  back  upon  the  answer  and 
seldom  be  necessary  where  a  bill  is  claim  an  account  upon  the  basis  of  the 
for  an  account.  When  a  bill  is  filed  answer.  Ormsby  v.  Low,  24  Vt. 
for  an  account  of  tithes,  an  account  is  436. 

taken  of  receipts  posterior  to  the  origi-  1.  Null  v,  Jones,  5  Neb.  500.    See 

nal  bill,  and  it  never   was  supposed  also  King  v.  Longworth,  7  0hio(pt.  ii.) 


that  a  supplemental  bill  was  necessary 
because  tithable  matter  had  been  re- 
ceived subsequent  to  the  filing  of  Ihe 


231. 

Debt  Beoomlng  Dno  in  Instalmonti  — 
Aetlon  to  Foreeloso  Xortgago.  —  In  Mal- 


original  bill.    It  may  be  asked,  What    colm  v,  Allen,  49  N.  Y.  448,  which  was 


limit  is  there?  When  is  a  supplemental 
bill  necessary?  Lord  Redesdale  has 
clearly  shown  that  il  is  not  merely  be- 
cause an  event  has  happened  posierior 
to  the  original  bill,  that  a  supplemental 
bill  becomes  necessary.  He  says, 
*  When  any  event  happens  subsequent 
to  the  time  of  filing  an  original  bill, 
which  gives  a  new  interest  in  the 
matter  in  dispute  to  any  person  not  a 
party  to  the  bill,  as  the  birth  of  a  ten- 
ant in  tail,'  etc.,  a  supplemental  bill 
may  be  filed.  The  proposition  is  quali- 
fied by  the  words, '  gives  a  new  inter- 
est;' and  in  another  passage  he  says, 
'A  supplemental  bill  must  state  the 
original  bill  and  the  proceedings 
thereon;  and  if  the  supplemental  bill 
is  occasioned  by  an  event  subsequent 
to  the  original  bill,  it  must  state  that 
event,  and  the  consequent  alteration 
with  respect  to  the  parties.'  Are  there 
any  new  parties  brought  forward  by 
this  supplemental  bill  ?  None."  And 
accordingly  it  was  held  that  a  supple- 
mental bill  was  not  proper. 
Averment  of  Hatters  Admittod  in  An- 


an  action  to  foreclose  a  mortgage  given 
to  secure  a  debt  that  was  payable  in 
two  instalments,  it  appeared  that  the 
mortgage  contained  the  usual  thirty 
day  interest  clause  that  if  interest 
should  remain  unpaid  for  thirty  days 
after  it  became  due  the  whole  principal 
should  become  due  and  payable  at  the 
option  of  the  mortgagee.  The  action 
was  originally  instituted  to  recover  the 
first  instalment,  but  pending  the  action 
the  interest  on  the  second  instalment 
became  due  and  remained  unpaid  for 
thirty  days,  and  it  was  held  that  there- 
upon the  plaintiff  was  entitled  to  file  an 
amended  and  supplemental  complaint 
setting  up  the  thirty-day  clause  and  the 
default  whereby  the  second  instalment 
had  become  due,  and  to  ask  a  judg- 
ment for  the  collection  of  the  entire 
amount  secured  by  the  mortgage. 

Payment  of  Taxes  by  a  If  ortgagee  Pon- 
donto  Lite  —  In  Illinois  it  has  been  held 
thai  on  a  bill  to  foreclose  a  mortgage 
which  provides  that  the  mortgagpr 
shall  pay  taxes  and  that  if  he  fails  to 
do  so  and  they  are  paid  by  the  mort- 


iwer.  —  In   Vermont  it  has  been  held  gagee  they  shall  be  added  to  the  debt, 

that  if  the  orator  claims  an  account  on  in  stating   the    account  between   the 

certain  obligations  which  are  denied  in  mortgagor  and  mortgagee  it  is  pruper 

the  answer,  the  orator,  if  he  desires  to  to  allow  taxes  paid  by  the  mortgagee 

have  an  account  taken  even  upon  the  pendente  lite,  and  no  supplemental  bill 

basis  of  the  answer,  in  the  event  of  his  is  necessary.   Owen  v.  Occidental  Bldg. 

failure  to  obtain  the  accounting  prayed  etc.,  Assoc,  55  111.  App.  347. 

in  his  bill,  should  obtain  leave  to  file  8.  Winn   v,   Albert,   2   Md.  Ch.  42; 

a   supplemental  bill  alleging  in    the  Williams  v.  Winans,  22  N.  J.  Eq.  573, 
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supplemental  bill  is  frequently  necessary  to  discovery  as  well  as 
to  reach  property  acquired  by  the  defendant  subsequently  to  the 
filing  of  the  original  bill.^ 

d.  Bringing  In  New  Parties  — Revivor  — (i)  In  Gen- 
eraL  —  in  a  Bnit  in  Equity  new  parties,  when  necessary,  may  be 
added  by  supplemental  bill,  where  the  proceedings  are  in  a  state 
in  which   the  object  cannot  be  obtained  in  any  other  way.* 

in  which  cases  the  courts  cited  Story 
Eq.  PI.,  §  335. 

when  Amendment  of  Original  Bill  Ii 
Improper.  —  A  supplemental  bill  of  dis- 
covery may  be  filed  where  a  discovery 
is  necessary  and  it  cannot  be  obtained 
by  an  amendment  of  the  orij^inal  bill. 
Usborne  v.  Baker,  2  Madd.  378,  in 
which  case  it  was  said  by  Plumer,  V. 
C. :  "  It  is  objected  that  a  supplemental 
bill  of  discovery  is  unprecedented;  but 
if  ihat  be  90,  the  most  distinguished 
pleader  of  modern  times  (Lord  Redes- 
dale)  has  fallen  into  a  considerable 
error;  for  he  states  in  two  passages  of  Di^k.  799. 
his  book  [Mitf.  PI.],  in  page  59,  and 
more  distinctly  in  page  263,  thai  such 
a  bill  may  be  filed." 

1.  Hope  V.  Brinckerhoff,  4  Edw.  (N. 
Y.)  348,  wherein  McCoun,  V.  C,  de- 
clared that  the  defendant  is  not  bound 
to  answer  as  to  any  property  acquired 
between  the  filing  of  the  bill  and  the 
putting  in  of  the  answer.    "  The  call 


S  3578,  5054;  Hart  V.  Czapski,  11  Lea 
(Tenn.)  151;  Birdsong  v,  Birdsong,  2 
Head  (Tenn.)  603. 

Virginia.  —  Wilson  v,  Wilson,  93  Va. 

54^. 

Wisconsin,  —  Hungerford  v.  Gush- 
ing, 8  Wis.  332. 

United  States.  —  Nevada  Nickel  Syn- 
dicate V,  National  Nickel  Co.,  86  Fed. 
Rep.  486;  Hoxie  v.  Carr,  i  Sumn.  (U. 
S.)  173.  12  Fed.  Cas.  No.  6,802. 

England,  —  Tones  v.  Jones,  3  Atk. 
no,  217;  Goodwin  v,  Goodwin,  3  Atk. 
370;     iiolds worth    v,    Holdsworth,    2 


In  Kalne,  even  at  the  hearing  upon 
bill,  answer,  and  proof,  a  person  in  in- 
terest, who  has  never  appeared  or  been 
cited  to  appear,  may,  upon  motion,  and 
without  a  supplemental  bill,  be  sum- 
moned in  and  made  a  party.  Miller 
V.  WhittJer,  33  Me.  521. 

In  Alabama  a  Bole  of  Court  has  been 
adopted  the  object  of  which  has  been 


in  the  bill,  in  that  respect,  is  under-  declared  to  be  to  do   away  with  the 

stood  as  applying  to  property  which  necessity  of  filing  a  supplemental  bill 

the  defendant  had  at  the  time  of  filing  before  the  confirmation  of  a  sale  in  a 

the  bill,  and  on  which  it  became  a  lien,  suit  to  foreclose  a  mortgage,  and  to 

and  the  present  condition  of  which  he  allow  an  amendment  after  the  decree 

should  disclose  as  well  as  the  past."  where  the  introduction  of  a  new  party 


See  also  Gregory  v.  Valentine,  4  Edw. 
(N.  Y.)  282. 

2.  Story  Eq.  PL.  §§  334,  335-  See 
also  the  following  cases: 

Alabama.  —  Toulmin  v.  Hamilton,  7 
Ala.  362;  Glidden  v.  Andrews,  6  Ala. 
190. 

New  Hampshire.  —  Dow  v.  Jewell, 
18  N.  H.  341. 

New  Jersey. — Williams  v.  Winans, 
22  N.  J.  Eq.  573;  Hoppock  v.  Cray, 
(N.  J.  1891)  21  Atl.  Rep  624. 

New  York.  —  Campbell  v.  Bowne,  5 
Paige  (N.  Y.)  34;  Ensworth  v.  Lam- 
bert, 4  Johns.  Ch.  (N.  Y.)6o5;  Varick 
V.  Edwards,  Hoffm.  (N.  Y.)  394;  Carow 


will  not  affect  the  rights  of  those 
already  before  the  court.  Glidden  v. 
Andrews,  6  Ala.  190. 

Neoeesity  to  Bring  In  Another  Party.  — 
An  order  giving  leave  to  file  a  supple- 
mental complaint  is  granted  by  the 
court  whenever  it  is  decided  upon  the 
trial  that  it  is  necessary  to  bring  in  an- 
other party  than  those  to  the  record,  to 
have  a  complete  determination  of  the 
issues  presented.  Ebbets  v,  Martine, 
19  Hun  (N.  Y.)  294. 

Amendment  Not  the  OnlyConne. — New 
parties  may  be  added  by  a  supple- 
mental bill  notwithstanding  the  fact 
that    this    is  generally  done    by    an 


V.  Mowatt,  I  Edw.  (N.  Y.)  9;  M'Gown    amendment.     Especially   is  this   true 


V.  Yerks,  6  Johns.  Ch.  (N.  Y.)  450.  See 
also  Proutyt'.  Lake  Shore,  etc.,  R.  Co., 
85  N.  Y.  272. 

Tennessee. — Robertson  v.  Winchester, 
85  Tenn.  171.    See  also  Code  Tenn., 


where  the  facts  in  relation  to  such  new 
party  have  not  been  discovered  until 
after  the  expiration  of  the  time  within 
which  an  amendment  can  be  made. 
Nevada  Nickel  Syndicate  v.  National 
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A  supplemental  bill  is  proper  for  the  purpose  of  introducing 
parties  who  although  they  should  have  been  made  parties  to  the 
original  bill  were  omitted,*  or  for  the  purpose  of  bringing  in 
parties  who  were  not  originally  proper  parties  but  have  become 
proper  or  necessary  ^dLtti^s  pendetite  litej^ 

EiBMt  of  Infant  Party's  Booomlng  of  Age.  —  The   coming   of  age  of  an 

infant  defendant,  or  even  of  an  infant  complainant,  does  not 
abate  the  suit;  nor  does  it  render  a  supplemental  bill  necessary, 
unless  his  interest  in  the  subject  of  the  suit  is  changed  by  that 
event.* 

Xarriage  of  Female  Defendant  Pendente  Lite.  —  A  suit    in    equity  does 

not  abate  by  the  marriage  of  a  female  defendant,  and  it  is  not 
necessary  to  file  a  supplemental  bill  to  bring  her  husband  before 
the  court.* 

Supplemental  BiU  of  Beyivor  by  Defendant.  —  There  are  cases  —  gen- 
Nickel  Co.,  86  Fed.  Rep.  486.  See  party  who  should  have  been  made  de- 
also  Dow  V,  Jewell,  18  N.  H.  341;  fendant  to  the  original  bill,  and  by 
Ensworth  v.  Lambert,  4  Johns.  Ch.  way  of  supplement  may  state  such  ne\v 
(N.  Y.)6o5;  Hungerford  v.  Gushing,  8  interests  as  have  occurred  by  mar- 
Wis.  332.  riage,  and  thus  bring  all  the  necessary 

1.  Glidden  v,  Andrews,  6  Ala.  190;  parties  who  are  interested  in  the  prem- 
Campbell  f.  Bowne,  5  Paige  (N.  Y.)  34.  ises   before  the  court.      Campbell  v. 

Objection  for  Want  of  Parties  Hade  Ont  Bowne,  5  Paige  (N.  Y.)  34. 

of  Season. —  Where  the  objection   for  8.    Per    Chancellor    Walworth     in 

want  of  parties  is  made  out  of  season,  Campbell  t/.  Bowne,  5  Paige  (N.  Y.)  34. 

the  want  of  parties  maybe  supplied  by  4.  Campbell  v,  Bowne,  5  Paige  (N. 

supplemental  bill  instead  of  amending  Y.)  34,  wherein  Chancellor  Walworth 

the  original  bill.     Ensworth  v.  Lam-  declares  that  it  is  only  necessary  in 

bert,  4  Johns.  Ch.  (N.  Y.)  605,  citing  such  a  case  to  make  a  suggestion  of 

Redesd.  Tr.  Ch.  Pr.  70,  Jones  v,  Jones,  the  marriage,  and  obtain  an  order  that 

3   Atk.    no,   217.  and  Holdsworth   v,  the  husband  and   wife  be  named  as 

Holdsworth,  2  Dick.  799.  parties  in  the  subsequent  proceedings. 

Supplemental  Bill  After  Referenoe.  —  In  Citing  Wai.  PI.  58,  and  i  Hoff.  Pr.  385. 
M'Gown  V.  Yerks,  6  Johns.  Ch.  (N.  Y.)  In  an  Action  nnder  the  Code  it  has 
450,  the  cause  was  set  down  for  hear-  been  held  that  where  a  female  defend' 
ing  upon  the  bill  and  answer,  and  a  ant  marries  pending  the  action  and 
reference  was  ordered,  and  upon  the  her  husband  is  a  necessary  party  de- 
coming  in  of  the  master's  report  the  fendant,  be  should  be  brought  in,  and 
objection  was  made  that  there  was  a  the  averment  of  the  marriage  should 
want  of  parties;  it  was  held  that  such  be  made  by  a  supplemental  complaint 
parties  might  be  broughi  in  by  supple-  and  not  by  an  amendment  to  the  orig- 
mental  bill,  and  that  lo  such  supple-  inal.  Van  Maren  v,  Johnson,  15  Cal. 
mental  bill  the  defendants  in  the  orig-  308. 

inal   bill  need   not  be  made   parties.  Xarriage  of  Adminiitratriz  after  Jndg- 

Citing  Ensworth  v.  Lambert,  4  Johns,  ment. —  In  Buckley  r.  Buckley,  16  Nev. 

Ch.  (N.  Y.)  605.  180,  which  was  an  action  of  replevin 

2.  Toulmin  v,  Hamilton,  7  Ala.  362;  against  an  administratrix,  after  the 
Wilson  r.  Wilson,  93  Va.  546;  Hoxie  defendant  had  recovered  verdict  and 
V.  Carr,  i  Sumn.  (U.  S.)  173.  judgment  and   an   appeal    had    been 

Omission  of  Woman  Who  If arried  Pen-  taken,  and  when  the  trial  court  was 

dente  Lite.  —  Where   the    complainant  about  to  empanel  a  jury  to  assess  the 

omitted  to  make  a  woman  a  party  de-  defendant's  damages,  the  court  denied 

fendant  who  should  have  been  brought  the  plaintiff  leave  to  file  a  supplemental 

in,  and  she  has  since  married,  a  sup-  complaint  setting  up  the  defendant's 

plemental  bill  is  necessary,  and  in  such  marriage  pending  the  action  and  ask- 

bill  the  complainant  may  state  by  way  ing  leave  to  make  her  husband  a  party 

of  amendment    the  interest  of    such  defendant. 
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erally  those  where  a  decree  has  been  rendered  and  there  has  sub- 
sequently been  a  change  of  parties  —  in  which  the  defendant  may 
revive  a  suit  by  a  supplemental  bill  in  cases  of  strict  revivor,  or 
by  an  original  bill  in  the  nature  of  a  supplemental  bill  in  other 
cases;  but  he  cannot  do  this  by  petition  or  motion.^ 

Option  of  OompUlnant  to  Bevivo  or  Hot  —  Where  pendente  lite  there 
is  by  operation  of  law  a  devolution  of  the  defendant's  interest, 
and  the  complainant  cannot  proceed  without  a  supplemental  bill 
in  the  nature  of  a  bill  of  revivor,  the  court  has  no  power  to  com- 
pel the  complainant  to  revive.  He  may  revive  or  not  as  he 
sees  fit.* 

(2)  Upon  Devolution  of  Interest  by  Assignment^  Deaths  etc.  — 
Sffoot  of  AMignmont  by  Dofondant.  —  A  supplemental  bill  is  proper  to 
bring  in  as  a  party  a  person  who  has  acquired  an  interest  in  the 
controversy  since  the  commencement  of  the  suit,  as  assignee  or 
successor  to  an  original  defendant.  Such  subsequent  assignee  or 
successor  will  in  general  be  bound  by  the  decree  and  proceedings, 
except  when  his  title  is  acquired,  involuntarily,  by  the  act  of  the 
law,  as  in  the  case  of  an  assignee  in  bankruptcy  or  insolvency, 
in  which  it  is  necessary,  in  order  to  bind  him,  that  he  should 
be  made  a  party  by  supplemental  bill.  In  other  cases  it  may  be 
expedient,  but  it  is  not  necessary.  But  when  such  person  is  made 
a  party  by  supplemental  bill,  whether  filed  by  himself  or  by  the 
complainant,  in  such  case  the  new  party  comes  before  the  court 
exactly  in  the  same  plight  and  condition  as  the  former  party.* 

Supplemental  Bill  by  Pnrohaier  Pendente  lito.  —  The  right   of  a  person 

1.  /'ifr  Hammond,  J.»  in  Chester  v,  Proeeedinge  by  Defendant  Where  Plain- 
Life  Assoc,  of  America,  4  Fed.  Rep.  tiff  Faile  to  Bevive  —  In  Bait  for  Iignno- 
487.  citing  Dao.  Ch.  Pr.  1539,  and  tion.  —  Where  pendente  lite  there  is  a 
Thompson  v.  Hill,  5  Yerg.  (Tenn.)  devolution  of  the  defendant's  interest 
418.  by  operation   of  law   necessitating  a 

Pveferenoe  Given  to  Complainant's  BilL  supplemenial  bill  in  the  nature  of  a 
—  Even  where  the  defendant  may  file  bill  of  revivor  before  the  plaintiff  can 
a  supplemental  bill  in  the  nature  of  a  proceed,  and  the  only  interest  of  the 
bill  of  revivor,  preference  will  be  given  representative  of  the  defendant  is  to 
to  an  application  made  by  the  plaintifl  dissolve  an  injunction,  he  does  not 
for  leave  to  file  such  bill.  Chester  v,  proceed  by  a  bill  to  revive.  He  must 
Life  Assoc,  of  America,  4  Fed.  Rep.  proceed  in  the  ordinary  way  to  pro- 
487.  See  also  Carow  v,  Mowatt,  X  cure  a  dissolution  of  the  injunction  by 
Edw.  (N.  Y.)  g,  in  which  case  it  was  a  motion  for  a  rule  that  the  injunction 
held  that  where  pendente  lite  a  stranger  shall  stand  dissolved,  unless  the  plain- 
to  the  suit  acquires  an  interest  in  the  tiff  shall  within  a  short  time,  usually 
subject-matter,  leave  will  be  given  the  twelve  days,  file  a  supplemental  bill  or 
complainant  or  such  stranger  to  file  bill  of  revivor.  Chester  v.  Life  Assoc, 
a  supplemental  bill  bringing  in  the  of  America,  4  Fed.  Rep.  487,  citing 
stranger,  but  the  complainant  will  Dan.  Ch.  Pr.  1539,  1544,  1679,  Kerr  on 
ordinarily  be  given  the  preference  of  Injunctions633,  and  Thompson  v.  Hill, 
filing  such  a  bill.  An  order  was  made  5  Yerg.  (Tenn.)  418. 
giving  the  complainant  leave  to  file  a  8.  Chester  z/.  Life  Assoc,  of  America, 
supplemental  bill,  and  providing  that  4  Fed.  Rep.  487. 

if  the  complainant  did  not  avail  him-  8.  Dan.   Ch.    Pr.  1609,  t6ii:    Story 

self  of  the  privilege  within  a  certain  Eq.  PI.,  ^  343,  which  latter  authority 

time  the  stranger  should  have  leave  to  was  cited  in  Williams  v,  Winans,  22  N. 

iUe  a  supplemental  bill.  J.  Eq.  573. 
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-who  pendente  lite  takes  an  assignment  of  an  interest  of  one  of  the 
parties  in  a  suit  to  make  himself  a  party  to  the  suit  by  a  supple- 
mental bill  is  well  settled,  and  the  court  will  not  permit  a  pur- 
chaser/^^/»/^  lite  to  come  in  and  take  a  part  in  the  proceedings 
in  the  cause  without  a  supplemental  bill,  unlessr  by  the  consent 
of  the  other  parties  to  the  suit.* 

Original  Bill  in  Katore  of  Supplemental  Bill  npon  Assignment  by  Complainant. 
—  In  equity  the  real  party  in  interest  being  required  to  prosecute 
the  action,  if  a  complainant  suing  in  his  own  name  assigns  his 
whole  interest  in  the  suit  to  another,  an  assignee  who  seeks  to 
obtain  the  benefit  of  the  proceeding  is  required  to  proceed  by  an 
original  bill  in  the  nature  of  a  supplemental  bill,  upon  which  the 
rights  of  the  parties  may  be  fully  determined.* 

1.  2  Barb.  Cb.  Pr.  64,  i  Dan.  Cb.  proper  procedure  is  for  tbe  transferee 
Pr.  378  (6th  Am.  ed.  281),  Story  Eq.  to  file  an  original  biU  in  the  nature  of 
PI.,  §  348,  which  authorities  were  cited  a  supplemental  bill,  and  not  a  supple- 
in  Whitbeck  v.  Edgar,  4  Sandf.  Cb.  mental  bill.  Campbell  v.  New  York, 
(N.  Y.)427.  See  also  Luntt/.  Stephens,  35  Fed.  Rep.  14,  in  which  case  the 
75  111.  507;  Wilder  v.  Keeler,  3  Paige  court  said:  "Although  the  distinction 
(N.  Y.)  164;  Bozon  v.  Boliand,  i  Russ.  between  supplemental  bills  and  orig- 
&  M.  69;  Foster  v.  Deacon,  6  Madd.  inal  bills  seems  to  rest  upon  purely 
59.  See  further  Mason  v,  York,  etc.,  artificial  reasons,  it  is  well  recognized, 
R.  Co.,  52  Me.  82;  Ward  v.  Clark,  6  and  is  attended  in  practice  with  con- 
Wis.  509;  Miller  v,  Rogers,  29  Fed.  sequences  which  affect  the  substantial 
Rep.  401.  rights  of   parlies.     If   the  cestuis  que 

VewJarsajStatat*  —  Petition.  ~  Rev.  trust  had  not  transferred  all  their  in- 

N.  J.,  p.  no,  ^  41,  provides  that  where  terest  in  the  subject-matter,  and  there 

any  person  acquires  an  interest  in  the  had  been  simply  a  change  of  trustees 

subject-matter  of  the  suit  pendente /ite^  by  operation  at  law,  or  if  there  had 

it  shall  not  be  necessary  for  him  to  file  been  only  a  partial  alienation  of  the 

a  supplemental  bill  to  make  himself  a  title  of  Campbell,  a  supplemental  bill 

party,  but  it  shall  be  done  by  petition,  might  lie.    As  it  is,  the  demurrer  must 

Leveridge  v.  Marsh,  30  N.J.  Eq.  59,  in  be  sustained.*'     CitingMiif,  Eq.  PI.  65, 

which  case  the  court  said:    **  There  is  98;  i  Barb.  Ch.  Pr.  66,  84;  Story  Eq. 

no  reason  why  it  should  not  be  allowed  PI.  349;  and  Tappan  v.  Smith,  5  Biss. 

in  the  case  in  hand.     It  has  the  ad-  (U-  S.)  73. 

vantage  of    being  more  economical.  Supplemental  Bill  by  Defendant  Instead 

convenient,  and  speedy,   while  it  is  of  Sapplemental    Answer.  —  Where  the 

equally  eflScacions.*'  complainant  in   a   suit  for  injunction 

8.  Story  Eq.  PI.,  ^  348,  349;  Fulton  after  the  defendant  has  answered  the 

V.  Greacen,44N.  J.  Eq.  443;  Bajorques  bill  conveys  his  title  to  the  land  as  to 

V,  U.  S.,  2  Fed.  Ca3.   No.  761.    See  which  the  injunction  is  sought,  the  de- 

also  Mason  v.  York,  etc.,  R.  Co.,  52  fendant  cannot  bring  forward  that  fact 

Me.   82;    Chisholm    v.   Clitherall,    12  by  a  supplemental  answer,  but  he  must 

Minn.  375;  Mills  v.  Hoag,  7  Paige  (N.  file  a  bill  in  the   nature  of  a  supple- 

Y.)  18;  Baker  v.  Baker,  89  Fed.  Rep.  mental  bill,  which  seems  to  be  a  bill  in 

673:  Tappan  v.  Smith,  5  Biss.  (U.  S.)  the  nature  of  a  plea  puis  darrein  con- 

73;  Iloxie  V.  Carr,  iSumn.(U.  S.)  179,  tinuance,     Pue  v,  Pue,  4  Md.  Ch.  386, 

12  Fed.  Cas.  No.  6,802.  citing  Story  Eq.  PI.,  §  903,  2  Dan.  Ch. 

Original  Bill  in  Katnre  of  Sapplemental  Pr.  914  (6th  Am.  ed.,   vol.  i,  p.  780), 

Bill  Bather  than  Snpplemental   Bill.  —  and  Taylor  v,  Titus,  2  Edw.  (N.  Y.) 

Where  the  complainant  in  the  original  135. 

bill  has,  since  bringing  the  suit,  parted  Original  Bill  in  Katnre  of  Snpplemental 

with  bis  whole  interest*  in  the  subject-  Bill  by  Assignee  of  Plaintiff  —  Diverse 

matter,    and    those  for   whom  he  is  Citiienship.  —  An   original   bill  in   the 

trustee  have  transferred   their  whole  nature  of  a   supplemental   bill  by  a 

interest    in    the    subject-matter,    the  party  who  has  acquired  the  plaintiff's 
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Death  of  Complaiiuuit  Pendente  Lite.  —  According  to  the  rules  of  equity 
practice,  wtiere  a  complainant  dies  and  the  cause  of  action  sur- 
vives his  death,  the  suit  abates,  and  the  means  of  supplying  the 
defective  parties  is  by  a  bill  of  revivor  and  supplement,  or  by  an 
original  bill  in  the  nature  of  a  bill  of  revivor.* 

Bnpplemental  Complaint  in  Katnre  of  Bill  of  Bevivor.  —  A  supplemental 
complaint  founded  simply  on  the  death  of  the  original  plaintiff 
and  the  succession  of  his  personal  representative  to  his  rights  is 
what,  under  the  former  practice  of  the  court  of  chancery,  would 
have  been  a  mere  bill  of  revivor.' 

• 

title  by  transfer  from  h\m  pendente  lite  Gen.  T.)i3  How.  Pr.  (N.  Y.)  175;  Gor- 

Is  not.  in  a   proper  sense,   the  com-  don  v.  Sterling,  (Supm.  Ct.  Spec.  T.) 

mencement  of  an  Original  suit,  but  is  13  How.  Pr.  (N.  Y.)  405;  Chapman  v. 

rather  a  mere  continuation  of  the  suit,  Foster,  (Supm.  Ct.  Spec.  T.)  15  How. 

and  therefore  in  a  United  States  court  Pr.    (M.   Y.)    241;    Greene    v.    Bares, 

it  is  immaterial  that   the  party  who  (Supm.  Ct.  Spec.  T.)7  How.  Pr.  (N.  Y.) 

filed  such  origmal  bill  in  the  nature  of  297.     See  also  Sullivan  y.  New  York 

a  supplemental  bill  is  a  resident  of  the  £1.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.) 

same  state  as  the  defendant,  the  doc-  14  Misc.  (N.  Y.)  426,  and   People   v. 

trine  being  that  where  ihe  court  has  Donohue,  (Supm.  Ct.  Gen.  T.)  46  N. 

once  acquired  jurisdiction  of  the  cause  Y.  St.  Rep.  478,  19  N.  Y.  Supp.  36,  in 

a    supplemental    proceeding   may   be  which  cases  it   was  held   that  under 

maintained  without  regard  to  the  citi-  Code  Civ.  Pro.  N.  Y.,  §  757.  upon  the 

zenshipof  the  parties.     Miller  v,  Rog-  death  of  a  plaintiff  his  representatives 

ers,  29  Fed.  Rep.  401,  citing  in  support  and   successors  have   the   ri^ht   upon 

of  the  general  proposition  that  such  a  motion  to  continue  the  action  in  their 

bill  is  a  mere  continuation  of  the  former  names  without  filing  a  supplemental 

suit,  Adams  Eq.  408;  Lloyd  v.  Johnes.  complaint.      See    further    Garvey  r. 

9  Ves.  Jr.  37;  Harrington  v.  Slade,  22  Owens,  115  N.  Y.  671,  where  the  court 

Barb.  (n.  Y.)  166;  and  Hoxie  v.  Carr,  of  appeals, without  writing  any  opinion, 

I  Sumn.  (U.  S.)  173;  and  also  Clarke  affirmed  (Supra.  Ct.  Gen.   T.)  9  N.  Y. 

V.    Mathewson,    12   Pet.   (U.   S.)    164,  St.  Rep.  227,  where  it  was  held  that 

which  was  a  bill  of  revivor  brought  by  there   is    no  necessity  for  a  supple- 

an  administrator  who  was  a  citizen  of  mental  com  plaint  under  such  provision, 
the  same  state  as  the  defendant.  In  Ohio  it  has  been  held  that  the  stat- 

1.  Per  White,  J.,  in  Carter  v.  Jen-  utes  providing  a  summary  remedy  for 

nings,  24  Ohio  St.  182,  citing  Mitf.  Eq.  reviving  an  action  upon  the  death  of  a 

PI.  57,  61.    See  also  Story  Eq.  PI.  386,  party  are  not  exclusive,  and  that  the 

which  authority  was  cited  in  Pingree  v.  court  has  power  to  allow  supplemental 

Coffin,  12  Gray  (Mass.)  288.  pleadings  to  be  filed  and  process  served 

8.  Beach  v.  Reynolds,  64  Barb.  (N.  as  in  the  commencement  of  an  action. 

Y.)  506,  pep  Talcott,  J.  Carter  v.  Jennings,  24  Ohio  St.  182. 

In  Kew  York  by  Statute  (Code  N.  Y.,        Death  of   Party  —  If otion   or  Snpple- 

^  121)  it  has  been  provided  that  "  no  mental  Complaint. — In  South  Carolina,  by 

action  shall  abate  by  the  death,  mar-  thecode,  two  modes  of  procedure  aher 

riage,  or  other  disability  of  a  party,  or  the  death  of  a  party  are  prescribed; 

by  the  transfer  of  any  interest  therein,  one  of  which,  by  motion,  with  notice 

if  the  cause  of  action  survive  or  con-  of  course  to  the  representatives  of  the 

tinne."     It  has   been  held  under  this  deceased  parties,  who  are  thus  to  be 

provision  that  the  court  might  allow  brought  in,   is  applicable  within  one 

the  action  to  be  continued  on  motion  year  after  the  death  of  a  party,  and 

at  any  time   within  a  year  after  the  the  other,  by  supplemental  complaint, 

death  of  a  party,  but  that  after  that  if    more    than    a    year    has    elapsed, 

time  the  court  could  not  allow  it  to  be  Arthur  z'.  Allen,  22  S.  Car.  432,  citing 

continued  on    motion,  but   might  on  Parnell  n.  Maner,  16  S.  Car.  348. 
supplemental    complaint,    the  statute        Supplemental  Bill  and  Sapplemental  Bill 

being  a  limitation  upon  the  power  of  in  Katnre  of  Bill  of  Bevivor  Distinguished, 

the  court.     Coon  v.  Knapp,  (Supm.  Ct.  —  In  a  decree  to  an  account,  if  during 
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Sai^enMntal  Bill  in  Vatore  of  Bill  of  Beyivor  npon  Death  of  Tmstee  Defend- 
ant. —  Where  a  trustee  is  a  defendant  to  a  suit  in  equity,  and 
he  dies,  or  his  powers  otherwise  terminate,  and  a  new  trustee  is 
appointed,  the  suit  can  only  be  prosecuted  against  the  new  trustee 
by  way  of  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.* 

Upon  Dieohar^  in  Bankrnptoy  or  Insolvenoj  Proceedingt.  —  A  supple- 
mental bill  in  the  nature  of  a  bill  of  revivor  is  rendered  proper 
and  necessary  -wh^v^  pendente  lite  a  party,  either  complainant  or 
defendant,  is  discharged  in  bankruptcy  or  insolvency  proceedings 
and  makes  an  assignment  of  his  property  for  the  benefit  of  his 
creditors.* 

(3)  Upon  Dissolution  and  Merger  of  Corporations,  —  Where 
pendente  lite  a  corporation  which  is  a  party  to  a  suit  is  dissolved, 
and  a  receiver  is  appointed  who  is  invested  with  all  its  rights, 
etc.,  or  the  corporation  is  merged  in  or  consolidated  with  another 
corporation,  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor, 
or  in  an  action  under  the  code  a  supplemental  complaint,  is  nec- 
essary and  proper  to  set  up  such  facts  and  bring  in  as  a  new  party 
the  receiver  or  such  other  corporation.' 

(4)  Supplemental  Bill  by  Intervening  Creditor,  —  It  has  been 
held  that  where  a  creditor's  suit  is  brought  against  an  insolvent 
corporation  under  a  state  statute,  a  creditor  who  obtains  leave  to 
become  a  party  to  the  suit  must  file  a  supplemental  complaint, 

the  account  any  party  should  die  and  or  that  the  complainant's  bill  shall  be 

a  devisee  of  such  party,  or  any  other  dismissed.     CZ/tV/^  Williams  z/.  Kinder, 

formal  party,  should  be  wanting,  a  bill  4  Ves.  Jr.  387;  Porter  v.  Cox,  5  Madd. 

to  bring  him  before  the  court  is  not  in  80;  and  Garr  v.  Gomez,  9  Wend.  (N. 

the  strict  sense  of  the  word  a  supple-  Y.)  649.     See  also  Toulmin  v.  Ilamil- 

mental  bill,  but  rather  a  supplemental  ton,  7  Ala.  362. 

bill  in  the  nature  of  a  bill  of  revivor.         8.  Dreilling    v.    Battle   Creek   First 

/'^Lord  Hardwicke,  in  Jones  v.  Jones,  Nat.  Bank,  43  Kan.  197,  in  which  case 

3  Atk.  217.  a  corporation  was  plaintiff,  and  it  was 

1.  Greenleaf  v.  Queen,  i  Pel.  (U.  S.)  held  that  it  was  proper  to  file  a  supple- 
138,  in  which  case  it  was  declared  that  mental  petition  setting  up  the  fact  that 
such  supplemental  bill  in  the  nature  the  plaintiff  and  another  corporation 
of  a  bill  of^  revivor  should  state  not  had  been  consolidated  under  the  name 
only  the  original  bill  and  the  proceed-  of  the  original  plaintiff;  Proutye/.  Lake 
ings  thereon,  and  the  death  of  the  Shore,  etc.,  R.  Co.,  85  N.  Y.  272, 
former  trustee,  but  the  appointment  of  wherein  a  supplemental  complaint  was 
the  new  trustee  as  his  successor  and  filed  setting  up  the  merger  of  the  de- 
his  acceptance  of  the  trust,  and  that  it  fendant  corporation  in  a  new  corpora- 
should  require  the  new  trustee  to  ap-  tion  which  was  its  successor  in  interest 
pear  and  answer  the  charges  contained  and  in  liability  for  the  claim  which  the 
in  the  supplemental  and  original  bills,  plaintiff  was  seeking  to  enforce;  Ches- 

8.  Sedgwick   v.  Cleveland,  7   Paige  ter  v.  Life  Assoc,  of  America,  4  Fed. 

(N.   Y.)  287,  holding  that  when  a  sole  Rep.  487,  wherein  it  was  held  that  the 

complainant  is  discharged  and  makes  plaintiff  could  not  proceed  against  the 

an  assignment  the  proper  course  for  defendant  corporation,  after  its  disso- 

the  defendant  to  pursue,  if  he  wishes  lu^ion  and  the  appointment  of  a  re- 

to  have  the  suit  proceeded  with  or  put  ceiver,  without  a  supplemental  bill  in 

an  end  to,  is  to  apply  to  the  court  for  the  nature  of  a  bill  of  revivor.     In  the 

an  order  that  ihe  assignee  shall  file  a  last  of  these  cases  the  court  cited  U.  S. 

supplemental  bill   in  the   nature  of  a  Equity  Rule  57,  and  Dan.  Ch.  Pr.  1506 

bill  of  revivor  within  a  prescribed  time,  et  seq. 
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and  must  make  all  the  rest  of  the  parties,  both  plaintiff  and 
defendant,  parties  to  such  supplemental  complaint.^ 
•  4.  Supplemental  Answers  —  a.  In  General.  —  In  suits  in  equity 
and  also  in  actions  under  the  code  the  defendant  will  be  permit- 
ted to  allege  in  a  supplemental  answer  matters  of  defense  which 
have  arisen  or  been  discovered  since  he  has  answered,  and  unless 
he  files  a  supplemental  answer  such  new  matters  will  not  he  avail- 
able as  a  defense  under  his  original  answer.* 

1.  Hospes    V,    Northwestern    Mfg.,  Amendment  Improper.^ — In  Story's  Eq. 

etc.,  Co.,  22  Fed.  Rep.  565.     See  also  PI.,  §  903,  it  is  said:    "  Wliere  a  fact 

articles   Ckbditors*  Bills,  vol.  5,   p.  which  may  be  of  advantage  to  a  de- 

553;  Intervention,  vol.  II,  p.  498//^^^.  fendant  has  happened  subsequent  to 

8.  See  in  addition  to  the  cases  cited  his  answer,  it  cannot  with  propriety 

tn/ra,  this  section,  the  following  cases:  be  put  in  issue  by  amending  his  aa* 

Arkansas,  —  Reid  v.  Hart,  45   Ark.  swer.     But  if  it  appears  to  the  court  oq 

41.    See  also  Brooks  v.  Moody,  25  Ark.  the  hearing  that  it  may  thus  be  of  ad- 

452.  vantage,  the  proper  way  seems  to  be 

California,  —  McMinn  v,  O'Connor,  to  order  the  cause  to  stand  over  until 

27  Cal.  238;  Van  Maren  v.  Johnson,  15  a  new   bill  in  which   the  fact  can  be 

Cal.  311.  brought  to  a  hearing  with  the  original 

Colorado.  —  Sylvester  v.  Jerome,  19  suit.    A  bill  for  this  purpose  seems  to 

Colo.  128.  be  in  the  nature  of  a  plea/uij  darrein 

Indiana.  —  Johnson   v,    Briscoe,    92  continuance  at  the  common  law.     So 

Ind.  367.  where  new   matter  in  an  account  is 

New  Jersey.  —  Hall  v.  Home  Bldg.  discovered    before    the    hearing,    but 

Co.,  56  N.  J.  Eq.  304.  after  a  replication  is  filed,  the  court 

New  York.  —  Styles  v.  Fuller,  loi  N.  will  permit  a  supplemental  answer  to 

Y.  622;  Wisner  v.  Ocumpaugh,  71  N.  be    put    in.''      Quoted   in    Brooks    r. 

Y.  113;  Ashley  v,  Marshall,  29  N.  Y.  Moody,  25  Ark.  452,  and  cited  in  Bur- 

494;  Ferris  V.  Tannebaum,  (C.  PL  Gen.  dell  v.  Burdell,  (Supm.  Ct.  Spec.  T.)  3 

T.)  27  Abb.  N.  Cas.  (N.  Y.)  136;  Man-  How.  Pr.  (N.  Y.)  216.     See  also  Mitf. 

deville  &.  Avery,  (Supm.  Ct.  Gen.  T.)  Eq.  PI.  329,   Dan.  Ch.   Pr.  780.     See 

44  N.  Y.  St.  Rep.  i;  Williams  v.  Her-  further  Taylor  v.  Titus.  2  Edw.  (N.  Y.) 

non,  (Supm.  Ct.  Gen.  T.)  16  Abb.  Pr.  135.     In  Burdell  v.  BurdeU,  2  Barb. 

(N.   Y.)  173;  Radley   v.   Houghtaling,  (N.  Y.)  473.  it  was  held  that  a  supple- 

(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N.  mental    agreement    setting  up    facts 

Y.)  251;    Matthews  v.  Chicopee  Mfg.  which  had  happened  subsequent  to  the 

Co.,  3  Robt.  (N.   Y.)  711;    Wettig  v.  answer  could  not  with  propriety  be  set 

Moltz.  45  N.  Y.  Super.  Ct.  389;  Hall  up  by  a  supplemental    answer;    and 

V,  Olney.  65  Barb.  (N.  Y.)  27;  Blanc  v.  Smith  v.  Smith,  4  Paige  (N.  Y.)  438, 

Blanc,  67  Hun  (N.  Y.)384,  23  Civ.  Pro.  was  disapproved, 

(N.  Y.)  loi .  Plea  Puis  Darrein Continnanoe in Eqoity 

North  Gir^/t/fa.— Hughes  v.  Hodges,  —  Bamoval  of  Obstacles  to  Prooeedingt  at 

94N.  Car.  56.  law.— In  Morley  v.   White,  L.  R.  8 

Utah,  —  Kahn  v.  Old  Tel.  Min.  Co.,  Ch.  731,  James,  L.  J.,  said:    "  I  know 

2  Utah  174.  of  no  authority  or  principle  by  which 

Vermont. — Horton  z/.  Baptist  Church,  it  can  be  established  that  when  this 

34  Vt.  309.  court  has  been  properly  applied  to,  be- 

IVyoming.  —  Lake  Shore,  etc.,  R.  Co.  cause  there  was  no  adequate  remedy  at 

V.  Warren,  3  Wyo.  134.  law,  the  defendant  can  afterwards  put 

United  States.  —  Hardy  v.  Johnson,  in  a  plea,  in  the  nature  of  a  plea/»«x 

I    Wall.   (U.    S.)    371;    Thames,    etc.,  darrein  continuance^  to  the  effect  that 

Marine  Ins.   Co.   v.  Continental   Ins.  since  he  put  in  his  answer  to  the  orig- 

Co.,  37  Fed.  Rep.  286.  inal  bill  he  had  removed  the  obstacle 

England.  —  Stamps  v.  Birmingham,  which    prevented    the   plaintiff  from 

etc.,    R.  Co.,   2  Phil.  673;  Turner  v.  suing  at  law.     It  would  be  a  monstrous 

Robinson,  i  Sim.  &  St.  3;  Southall  7/.  result  if,  after  a  plaintiff  had  rightly 

British  Mut.  L.  Assur.  Soc,  38  L.  J.  commenced  proceedings  in  this  court, 

Ch.  711.  a  defendant  could  say,  *  I  have  now 
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Vewly  DlMovtted  Xattar  of  DofenM.  —  A  supplemental  answer  is  the 
proper  course  where  new  matter  of  defense  is  discovered  since  the 
putting  in  of  the  answer,  but  which  existed  before.* 

Where  Deflnidant  Ii  Mistaken  in  Hie  Orif^nal  Aniwer.  —  In  a  suit  in 
equity  the  defendant  will  sometimes  be  permitted  to  file  a  sup- 
plemental answer  upon  the  ground  that  he  has  made  a  mistake  in 
his  original  answer,  but  the  defendant  "must  make  out  such  a 
case  that  it  shall  appear  due  to  general  justice  to  permit  the  issue 
to  be  altered/'  and  applications  for  leave  to  file  a  supplemental 
answer  for  such  purposes  are  always  narrowly  watched,  and  never 
granted  except  when  a  just  and  necessary  case  is  clearly  made 
out;*  indeed,  in  most  of  the  cases  in  which  permission  has  been 
given  to  file  a  supplemental  answer  for  the  correction  of  mistakes 
in  the  original  answer  the  application  has  been  supported  by  writ- 
ten documents,  so  that  there  could  be  no  doubt  of  the  truth  of 
the  showing  made  by  the  applicant.* 

Bapplemental  Aniwer  under  Code  Analogous  to  Plea  Pols  Darrein  Continnanee. 
—  In  actions  at  law  prior  to  the  adoption  of  the  code,  material 

removed  the  legal  difficulty;  be  good        AmUgnity  in  Original  Answer. —  In 

enough  to  dismiss  your  bill  and  bue  Graves  v,  Niles,  Harr.  (Mich.)  332,  the 

me  at  law.'  '*  defendant  was  allowed  to  file  a  supple- 

Equitable  Defense  to  Legal  Aotion. —  mental  answer  explaining  an  ambiguity 

"  The  rights  of  the  parties  must  be  in  his  original  answer,   it   appealing 

determined   at  the  commencement  of  that  the  defendant  misapprehended  the 

the  action.     Although  an  equitable  de-  purport  of  the  original  answer  in  cer- 

fense  is  allowable  to  a  legal  action,  it  tain  respects. 

does  not,  when  interposed,  change  the        Correction  of  Errors  in  the  Engrossment 

chaiacter  of  the  action,  nor  authorize  of  the  Answer. —  In  Bowen  v.  Cross,  4 

transactions  subsequent   to  the  com-  Johns.  Ch.  (N.  Y.)  375,  a  supplemental 

mencement  of  the  action  to  be  shown,  answer  was  allowed  to  be  filed  to  cor- 

to  affect  the  rights  of  the.parties  to  the  rect  a  mistake  sworn  to  have  arisen  in 

action  as  they  existed  when  it  was  com-  the  engrossment  of  the  answer  and  not 

menced."     Wisner  v.  Ocumpaugh,  71  discovered  until  after  it  was  filed,  and 

N.  Y.  113.  to  supply  an  omission  of  the  solicitor 

flhibeeqnently  Ooeorring  If atters  Alleged  to  make  a  certain  schedule  a  substan- 

in  Original  Answer.  —  An  original  an-  tive  part  of  the  answer;  but  Cbancel- 

swer  which  sets  up  matters  that  have  lor  Kent  declared  that  there  can  be  no 

arisen  since  the  institution  of  the  action  doubt  that  the  application  ought  to  be 

is  sufficient  where  the  plaintiff  does  not  narrowly  and  closely  inspected,  and  a 

demur  to  it,  but  joins  issue  by  replying,  just  and  necessary  case  clearly  made 

Puffer  V,  Lucas,  loi  N.  Car.  281.  out. 

1.  Talmage  v.  Pell.  9  Paige  (N.  Y.)        To  Correet  Omissions  by  If  istake  in  Orig- 

410.     See  also  Suydam  v.  Truesdale,  6  inal  Answer. —  In  Greenwood  v.  Aikin- 

McLean  (U.  S.)459.  son,  4  Sim.   54,  the  defendant  in  his 

8.  Wells  V,  Wood,  10  Ves.  Jr.  401,  a  original  answer  made  a  missions  that 

case  decided   by   Lord  Eldon,   whose  went  to  establish  the  plaintiff's  case, 

language  is  quoted  in  the  text;  Dolder  and  he  was  denied  leave  to  file  a  sup- 

V,  Bank  of  England,  10  Ves.  Jr.  284;  plemental  answer  on  the  ground  that 

Curling  v.  Townshend,  19  Ves.  Jr.  629;  he  had  found  upon  an  examination  of 

Strange  v,  Collins,  2  Ves.   &  B.  163;  his  books  that  he  ought  not  to  have 

Tidswell  v.  Bowyer,  7  Sim.  64;  Green-  made  the  admissions,  it  appearing  that 

wood  V,  Atkinson,  4  Sim.  64;  Jackson  the  defendant   was  an  attorney,  who 

V,  Parish,  i  Sim.  505:  Livesey  v.  Wil-  consequently  must  have  been  put  on 

son,  I  Ves.  &  B.  149;  Graves  v.  Niles,  his  guard  against  making  admissions. 
Harr.  (Mich.)  332;  Bowen  v.  Cross,  4        8.  Greenwood  v,  Atkinson,  4  Sim. 

Johns.  Ch.  (N.  Y.)  375.  54. 
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facts  occurring  after  issue  joined  —  mere  matter  of  resistance  to 
the  plaintiff's  cause  of  action  —  could  be  interposed  by  plea/«w 
darrein  continuance;  *  and  the  provision  of  the  code  allowing  the 
defendant  to  file  a  supplemental  answer  alleging  ''  facts  material 
to  the  case*'  has  merely  adapted  the  common-law  rule  to  the 
code  practice  and  nomenclature,  and  a  defendant  may,  iri  an  action 
under  the  code,  allege  in  a  supplemental  answer  matters  which 
prior  to  the  adoption  of  the  code  he  could  have  pleaded /z^/j  dar^ 
rein  continuance^  However,  a  supplemental  answer  under  the 
code  is  not,  like  a  plea  puis  darrein  continuance,  a  waiver  of 
defenses  before  interposed,  and  is  not  confined  to  matters  arising 
since  the  last  continuance.' 

Infiiflloienoy  of  Oaneral  Denial  Previooily  Filed.  —  Where  the  fact  which 
has  subsequently  occurred  is  one  which,  under  the  code,  cannot 
be  shown  under  a  general  denial,  the  defendant  must  file  a  supple- 
mental answer  complying  with  the  requirement  of  the  code,  that 
the  answer  of  the  defendant,  in  every  case,  must  contain  a  state- 
ment of  any  new  matter  constituting  a  defense/* 

Coniistenoy  of  Bapplemental  and  Original  Answers.  —  A  defendant  will 
not  be  permitted  in  a  supplemental  answer  to  contradict  the  alle- 
gations of  his  original  answer.*     However,  where  the  defendant 

1.  Per  Folleit,  J.,  in  Blanc  v.  Blanc,  differs  from  that  plea  in  this  respect, 
67  Hun  (N.  Y.)  384,  23  Civ.  Pro.  (N.  that  the  supplemental  answer  may  be 
Y.)  lot.  allowed  on  motion  whenever  the  facts 

In  Actions  ofEqoitable  Cognisance  leave  forming  the  ground  of  the  answer  have 

should   be    granted   or   lefused   as   it  occurred  since  the  answer  was  put  in, 

would  have  been  under  (he  old  system,  or  where  the  defendant  was  ignorant 

on  a  motion  for  liberty  to  file  a  supple-  of  them  at  the  time  of  pleading  the  first 

mental  answer,  or  a  cross-bill  in  the  answer;  whereas  the  plcdL puis  darrein 

nature  of  a  p\^K  puis  darrein  continuance  could  strictly  be  pleaded  only  before  or 

at  law,  setting  up  matter  of  defense  at  (he  next  continuance,  after  the  facts 

which  had  arisen  after  the  cause  had  transpired.  Drought  s/.  Curtiss,(Supm. 

been   put  at  issue.     Hoyt  v.  Sheldon,  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  56. 

(N.  Y.  Super.  Ct.  Gen.  T.)  4  Abb.  Pr.  4.  Hendricks  v.  Decker.  35  Barb.  (N. 

(N.  Y.)  59.  Y.)  298,  in  which  case  the  new  matter 

2.  Indiana. — Johnson  v.  Briscoe,  92  was  a  judgment  recovered  in  another 
Ind.  367.  action  which   was  relied  upon  as  res 

New   York.  —  Medbury  v.  Swan,  46  judicata, 

N.  Y.  200;  Holyoke  t^.  Adams,  59  N.  6.  Slauson  z/.  Englehart,  34  Barb.  (N. 

Y.  233;  Hoyt  v.  Sheldon,  (N.  Y.  Super.  Y.)  igS,  per  Johnson,  J.,  oditer,  citing  i 

Ct.  Gen.  T.)  4  Abb.   Pr.  (N.   Y.)  59;  Barb.  Cb.  Pr.    165,  166,  167.     See  also 

Morel  V.   Garelly,  (C.    PI.   Gen.  T.)  16  Harrington  v.  Slade,  22  Barb.  (N.  Y.) 

Abb.  Pr.  (N.  Y.)  269;  Drought  v.  Cur-  161. 

tiss,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  Supplemental  Answer  After  Bemnrrer  to 

(N.  Y.)  56.  Original  Sustained.  —  After  a  demurrer 

United  States.  —  French  v.  Edwards,  has  been  sustained  to  an  answer  to  the 

4  Sawy.  ((J.  S.)  125,  9  Fed.  Cas.  No.  original  complaint,  if  the  plaintiff  files 

5,097;    Elliot  V.  Teal,  5  Sawy.  (U.  S.)  a  supplemental    complaint  a  supple- 

188.  mental  answer  cannot  adopt  and  make 

8.  Medbury  v.  Swan,  46  N.  Y.  200.  a  part  thereof  by  reference  the  allega- 

Differenoe  Between   Supplemental  An-  tions  of  the  answer  to  the  original  com- 

Bwer  and  Plea  Puis  Darrein  Continuance,  plaint.     Western   Union   Tel.   Co.    v. 

—  Although  the  supplemental  answer  State,  146  Ind.  54. 

under  the  code  is  a  substitute  for  the  Payment  —  Ezonses  for  Konpayment. — 

old   plea  puis    darrein  continuance^    it  Where   the   defendant   in   his  answer 
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in  an  action  of  ejectment  denies  the  plaintiff's  title  and  does  not 
set  up  any  title  in  himself,  a  supplemental  answer  alleging  special 
title  in  the  defendant  which  has  been  obtained  since  the  institu- 
tion of  the  action  is  not  inconsistent  with  the  original  answer.* 

b.  Inequitable  or  Unconscionable  Defenses.  —  In  equity 
the  defendant  is  not  allowed  to  file  a  supplemental  answer  setting 
up  as  a  new  defense  usury  or  the  statute  of  limitationsi  or  any 
other  defense  which  is  unconscionable,*  and  in  actions  under  the 
code  the  court,  as  a  general  rule,  will  deny  leave  to  file  a  supple- 
mental answer  whereby  it  is  sought  to  set  up  a  defense  which 
although  strictly  legal  is  inequitable  or  not  meritorious.*  At  all 
events,  when  it  is  sought  to  set  up  an  inequitable  defense  in  a 
supplemental  answer  the  application  must  be  made  seasonably, 
and  the  court  will  deny  the  application  where  the  defendant  has 
been  guilty  of  laches.* 

rests  his  defense  on  the  ground    of  Vnuy.  —  Clark  v,  Spencer,  14  Kan. 

actual  payment,  it  is  no  abuse  of  dis-  398. 

oretion  to  refuse  leave,  when  the  case  4.  Medbury  v.  Swan,  46  N.  Y.  200; 

comes  for  trial,  to  file  a  supplemental  Holyoke  v.  Adams,  59  N.  Y.  233. 

answer  setting  up  excuses  for  nonpay-  In    Dusty    v.    Lansing,   (Supm.   Ct. 

ment.     Voak  v.  National  Invest.  Co.,  Gen.   T.)  3   N.  Y.   St.   Rep.  699,  the 

51  Minn.  450.  court,   referring  to  Code  Civ.  Pro.  N. 

1.  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  Y.,  §  544,  which  provides  that  the  court. 
174.  "in   a  proper    case,   must'*  allow  a 

It  was  held  in  Callan  v,  Lukens,  89  supplemental  answer  to  be  filed,  said: 
Pa.  134,  that  there  is  no  rule  that  a  '*  This  blundering  language  probably 
supplemental  affidavit  of  defense  is  to  indicates  that  the  court,  whenever  it 
be  confined  to  an  explanation  of  the  can  do  so  wisely,  should  permit  sup- 
original,  and  cannot  set  up  a  new  and  plemental  answers.  And  we  think  that 
different  defense;  such  a  course,  how-  in  doing  this  we  should  generally  not 
ever,  is  suspicious  and  requires  that  attempt  to  exclude  defenses  which 
the  new  defense  should  be  closely  scru-  might  even  seem  hard  and  inequi- 
tinized.  Cited  in  Port  Kennedy  Slag  table."  See  also  Bates  v.  Voorhies, 
Works  V,  Krause,  5  Pa.  Super.  Ct.  622,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N. 
the  court  saying:  "  This  is  especially  Y.)  234,  in  which  case  Harris,  J.,  said: 
to  be  observed  where  the  affidavits  are  "  Courts  in  the  exercise  of  their  discre- 
contradictory,  as  they  are  in  this  case."  tion   in    allowing    amendments    have 

2.  Per  Paige,  J.,  in  Harrington  v,  thought  it  proper  to  discriminate  be- 
Slade,  22  Barb.  (N.  Y.)  161.  tween  what  have  been  regarded  as  hard 

3.  Harding  v,  Minear,  54  Cal.  502;  and  unconscionable  defenses,  and  such 
Clark  V,  Spencer,  14  Kan.  398:  Med-  as  have  been  considered  with  more 
bury  V.  Swan,  46  N.  Y.  200;  Holyoke  favor.  The  soundness  of  this  discrim- 
V,  Adams,  59  N.  Y.  233;  Schmohl  v,  ination  may  well  be  doubted.  The 
Fusco,  (N.  Y.  City  Ct.  Gen.  T.)  37  N.  legislature  of  this  state  have  thought 
Y.  St.  Rep.  687,  (C.  PI.  Gen.  T.)  42  N.  it  wise  to  declare  usury  to  be  a  legal 
Y.  St.  Rep.  463;  Haas  v,  Colton,  (Buf-  defense  to  an  action  upon  the  usurious 
falo  Super.  Ct.  Spec.  T.)  12  Misc.  (N.  contract.  In  doing  so  they  have  but 
Y.)3o8;  Hasbrouclci'.  Disbrow,  (Supm.  followed  every  other  civilized  state. 
Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  428;  With  the  policy  of  such  laws  courts 
Hoyt  V.  Sheldon,  (N.  Y.  Super.  Ct.  have  nothing  to  do.  When  a  plaintiff 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  39;  Camp-  wilfully  violates  the  law  by  taking  a 
bell  V,  Campbell,  (Supm.  Ct.  Gen.  T.)  greater  amount  of  interest  than  it 
7  N.  Y.  St.  Rep.  443.  allows,  I  do  not  see  upon  what  princi- 

nimtratioDS  of  Inequitable  Defenses  —  pie  a  court  should  take  it  upon  itself  to 

Discharge  in  Bankrnptcy.  —  Medburjr  v,  pronounce  the  defense  wiih  which  the 

Swan,  46  N.  Y.  200;  Holyoke  c'.  Adams,  law  has  provided  the  defendant  bard 

59  N.  Y.  233.  or  unconscionable.     But  such  has  been 

45  Volume  XXI. 


Propriety  SUPPLEMENTAL  PLEADINGS.       and  NeoMiity. 

c.  As  Respects  Particular  Matters  of  Defense  —  (i)  In 

General.  —  In  actions  under  the  code  the  matters  of  defense 
which  may  be  set  up  in  a  supplemental  answer  are  very  numerous, 
the  only  limit  being,  it  would  seem,  that  the  matter  set  up  shall 
be  material.  In  addition  to  the  most  prominent  matters  of 
defense  which  may  be  set  up,  as  will  be  seen  hereinafter,  numer- 
ous cases  are  cited  in  the  notes  in  which  the  courts  have  passed 
upon  the  propriety  and  necessity  of  setting  up  miscellaneous 
matters  in  supplemental  answers.* 

the  practice,  and  perhaps  the  practice  proper.    Stamps  v.  Birmingham,  etc., 

has  now  become  so  inveterate  that  it  R.  Co.,  2  Phil.  673. 
cannot  be  disregarded;  "  and  accord-        Inability  of  Dtfendant  in  Action  for 

ingly  the  application  was  denied.  Speoilio  Performanoe  to  Perform.  —  Where 

Dilatory  Answer.  —  Where  the  matter  pending  an  action  for  specific  perform- 

sought  to  be  introduced  is  mere  dila-  ance  facts  occur  without  the  defend- 

tory  matter  it  should  be  promptly  set  ant's  fault   which  disable    him  from 

up  when  discovered.     Calderwood  v,  performing  the  contract,  they  may  be 

Pyser,  31  Cal.  333,  in  which  case  the  set  up  in  a  supplemental  answer.     Wil- 

objection  was  that  there  was  a  mis-  bur  v.  Gold,  etc.,  Tel.  Co.,  52  N.  V. 

joinder  of  parliesplaintiff,  and  the  real  Super.  Ct.  T89. 

parties  affected  were  already  before  the  Bepairs  by  Defendant  in  Action  for  Dam- 
court.   *  ages. —  In    Koerber    v.   New   Orleans 

Applioation  Not  in  Fnrtheranoo  of  Jvst-  Levee  Board,  51  La.  Ann.  523,  which 

ioe.  —  Where  it  is  apparent  that  an  ap-  was  an  action  for  damages  for  injuries 

plication   for  leave   to  file  a  supple-  to  the  plaintiff's   property,  the  court 

mental  answer  is  not  in  furtherance  of  said:    '*  The  fact  that  the  injury  to  the 

justice,  but  is  an  effort  to  defeat  jus-  property  was  repaired  after  the  defend- 

cice,  the  application  should  be  dented,  ant  had  filed  its  answer  did  not  do  away 

Schmohl  V.  Fusco,  (N.  Y.  City  Ct.  Gen.  with  its  right   to  plead  it  by  supple- 

T.)  37  N.  Y.  St.  Rep.  687,  (C.  PI.  Gen.  mental  answer  and  prove  the  fact  on 

T.)  42  N.  Y.  St.   Rep.  463.     See  also  the  trial." 

Haas  V,   Colton,   (Buffalo  Super.  Ct.        In    R^levin    fbr   Animals  —  Inorease 

Spec.  T.)  12  Misc.  (N.  Y.)  308.  Pending  Aetion.  —  Where  the  defendant 

1.  Appointment  of  Roooiver  for  Plaintiif.  in  replevin  for  sheep  in  his  original 
—  In  an  action  of  trover  the  defendant  answer  claims  to  be  the  owner  of  the 
will  be  allowed  to  put  in  a  supple-  sheep  and  demands  the  return  thereof 
mental  answer  alleging  that  since  the  together  with  their  increase,  and  after 
filing  of  his  original  answer  supple-  the  filing  of  the  original  answer  the 
mental  proceedings  have  been  iusti-  ewes  give  birth  to  lambs,  and  the  sheep 
tuted  against  the  plaintiff  and  a  re-  are  sheared,  the  defendant  may  file  a 
ceiver  in  such  proceedings  has  been  supplemental  answer  demanding  judg- 
appointed,  and  that  the  defendant  has  ment  for  a  return  of  the  lambs  and  the 
satisfied  the  plaintiff's  alleged  right  of  wool,  or  their  value,  as  alleged,  if  a  re- 
action with  an  assignee  of  the  receiver,  turn  cannot  be  had.  Buckley  t;.  Buclc- 
Drought  V,  Curtiss.  (Supm.  Ct.  Spec,  ley,  12  Nev.  423,  in  which  case  the 
T.)  8  How.  Pr.  (N.  Y.)  56.  court  said:     "All  the  facts  alleged  in 

An  Award  affecting  the  rights  of  the  the    supplemental    answers    occurred 

parties  in   the   subject-matter  of  the  after  the  original  answer  was  filed,  and 

action,    which  award   has  been  made  respondent  could  not  at  that  time  have 

pendente  lite^  may  be  set  up  in  a  supple-  known  them.    They  were  all  consistent 

mental  answer.     McCrady  v.  Jones,  36  with  and  in  aid  of  the  case  made  by  the 

S.  Car.  136.  original  answer.     They  did  not  bring 

Condemnation  Prooeedings.  —  Where  a  into  the  case  any  new  cause  of  action, 

suit    for    an    injunction    is    brought  or  any  controversy  that  was  not,  in 

against  a  railroad  company  to  enjoin  fact,  included  in  the  issue  originally 

it  from  constructing  its  road,  and  after  made.  Under  such  circumstances,  sup- 

the  filing  of  the  bill  the  defendant  takes  plemental    pleadings    should     be    al- 

certain  steps  which  entitle  it  to  do  the  lowed."     CtA'if^  Sedgwick  on  Measure 

threatened  acts,  a  supplemental  bill  is  of  Damages  124;  Ramey  v.  Green,  18 
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(2)  Judgment  Recovered  in  Another  Action.  —  The  defendant 
in  an  action  under  the  code  may  by  supplemental  answer  set  up 
a  judgment  which  he  has  recovered  in  another  action  since  the 
filing  of  his  original'  answer,  which  judgment  he  relies  upon  as 
res  Judicata.^ 

Ala.  771;  Bristol  Mfg.  Co.  v.  Gridley,  Colton,  (Buffalo  Super.  Ct.  Spec.  T.)  la 

28  Conn.  212;  Graves  v.  Niles,  Harr.  Misc.  (N.  Y.)  308;    Reilly  v.  Sicilian 

(Mich.)  333;  Wattsonv.Thibou,(Supm.  Asphalt  Paving   Co.,  14  N.  Y.  App. 

Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  184;  Div.  242;  Mandcvillc  v.  Avery.  (Supm. 

Hoyt  V.   Sheldon.  (N.  Y.  Super.  Ct.  Ct.  Gen.  T.)  44  N.  Y.  St.  Rep.  i. 

Gen.  T.)  4  Abb.  Pr.  (K.  Y.)  59;  Boyd  Contra.— Since  a  judgment  recovered 

V.   Weeks.   2   Den.  (N.   Y.)  321;  and  between  the  same  parties  in  another 

Rundle  v.  Little,  6  Q,  B.  176,  51  B.  C.  action,  although  not  admissible  in  evi- 

L.  176.  dence  as  constituting  a  bar  to  the  action 

Where  Indgmeiit  Has  Bsoome  Domlant  unless  it  is  pleaded  as  a  defense,  is  ad- 

Pandlng  Aotion.  —  In  Flagg  v,  Flagg,  39  missible  as  evidence  of  a  fact  in  issue 

Neb.   229.   the   plaintiff  set  up  in  his  although  not  specially  pleaded,  leave 

petition  a  mortgage  and  certain  judg-  to  file  a  supplemental  answer  setting 

ments.  and  prayed  a  foreclosure  of  the  up  the  subsequent    recovery  of    the 

mortgage,  and  that  the  proceeds  aris-  judgment  between  the  same  parties  in 

ing  from  the  sale  of  the  premises  be  another  action  may  be  denied  without 

applied  in  payment  of  the  mortgage,  doing  any  injustice  to  the  defendant, 

and  the  surplus,  if  any,  in  satisfaction  Bank  of  Metropolis  ^.  Ltssner,  6  N.  Y. 

of  the  judgments.     An  answer  and  App.  Div.  378.  in  which  case  the  court 

cross- petit  ion  was  filed  by  C.  setting  cited,  in  support  of  the  proposition  that 

up  his  mortgage  and  praying  a  fore-  a  judgment  may  be  introduced  as  evi- 

closure  thereof,  and  that  the  lien  of  his  dence  of  a  fact  in  issue  without  being 

mortgage  be  decreed  to  be  junior  only  specially  pleaded.  Krekeler  v.  Ritter, 

to  the  lien  created  by  the   plaintiff's  62  N.  Y.  372. 

mortgage.  It  was  held  that  after  the  Where  the  plaintiff  brings  two  sep- 
filing  of  such  answer  and  cross-petition  arate  actions  for  personal  injuries, 
it  was  permissible  to  allow  C.  to  file  upon  the  recovery  of  judgment  in  one 
a  supplemental  answer  alleging  that  of  them  the  defendant  is  not  entitled 
since  the  filing  of  his  original  answer  to  file  in  the  other  action  a  supple- 
00  execution  had  been  issued  on  either  mental  answer  setting  up  such  judg- 
of  the  judgments  set  out  in  the  plain-  ment  as  a  bar  to  any  recovery,  because 
tiff's  petition,  and  that  said  judgments  if  the  two  actions  have  been  brought 
were  barred  and  did  not  constitute  a  for  the  same  cause  of  action  his  proper 
lien  upon  the  lands  in  controversy,  course  is  either  to  plead  in  one  cause 
with  a  prayer  that  C.'s  mortgage  be  the  pendency  of  the  other  or  to  move 
decreed  a  lien  paramount  to  that  of  for  a  consolidation  of  the  two  actions, 
the  plaintiff's  judgments  The  court  McAndrew  v.  LakeShore,  etc.,  R.  Co., 
said:  "When  the  first  answer  was  70  Hun  (N.  Y.)  46. 
filed  the  judgments  described  in  plain-  ConsUtenoy  of  Sapplemental  with  Ori^- 
tiff's  petition  were  not  barred,  but  Inal  Answer.  —  Where  an  action  is 
having  since  become  dormant  it  was  brought  against  three  makers  of  a 
entirely  proper  to  bring  the  same  to  the  note,  and  the  complaint  alleges  a  part- 
attention  of  the  court  by  supplemental  nership  between  them,  and  that  the 
pleading."  note  was  made  by  them  in  their  firm 

1.  Hendricks  v.  Decker,  35  Barb.  (N.  name,  and  two  of  the  makers  answer 

Y.)  298;  Schlussel  v,  Willett,  34  Barb,  denying  the  existence  of  the  partner- 

(N.  Y.)  615;  Bate  v,  Fellowes,  4  Bosw.  ship  at  the  time  of  the  execution  of  the 

(N.   Y.)  638;    Pollman  v.  Livingston,  note,  and  alleging  its  fraudulent  exe- 

(Supm.  Ct.  App.  Div.)  26  Civ.  Pro.  (N.  cution  and  delivery  by  the  other  maker 

Y.)  302,  17  N.  Y.  App.  Div.  528;  Wil-  in  the  firm  name,  and  a  judgment  by 

liams  r.  Hays,  (Supm.  Ct.  Gen.  T.)  17  default  is  entered  against  such  other 

Civ.   Pro.  (N.  Y.)  97;    Citizens'   Nat.  maker,  a  supplemental  answer  setting 

Bank  v,  Weston,  81   Hun  (N.  Y.)  84;  up  such  judgment  is  not  altogether  in- 

Dempsey  v,  Baldwin,  (N.  Y.  City  Ct.  consistent  with  the  original  answer. 

Gen.  T.)  15  Misc.  (N.  Y.)  455;  Haas  v,  because  it  sets  up  a  new  fact  which 
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(3)  Set-off  and  Counterclaim,  —  In  New  York  it  has  been  held 
that  the  provision  in  the  code  permitting  supplemental  pleading 
does  not  limit  the  defendant  in  the  use  of  a  supplemental  answer 
to  matters  of  defense  to  the  plaintiff's  alleged  cause  of  action, 
and  that  therefore  a  supplemental  answer  setting  up  a  set-off  or 
counterclaim  may  be  filed  where  the  facts  have  arisen  since  the 
filing  of  the  original  answer.* 

(4)  Compromise,  Settlement ^  Release ,  and  Discharge, —  A  Gompro- 
mlse'or  SeUlement  entered  into  pendente  lite  may  be  set  up  in  a  sup- 
plemental answer.* 

Belease  and  Disoharge.  —  In  equity  a^defendant  may  by  a  supple- 
mental answer  set  up  an  agreement  entered  into  by  the  parties 
pendente  lite  which  he  claims  is  of  such  a  character  as  to  discharge 
him  from  liability ; '  and  in  actions  under  the  code  it  is  a  common 
practice  to  permit  a  supplemental  answer  setting  up  a  release  and 
discharge.* 

avoids  the  joint  liability,  if  it  ever  ex-  was  held  that  the  defendant  was  en- 

isted.     Citizens'  Nat.  Bank  v.  Weston,  titled  to  leave  to  put  in  a  supplemen- 

81  Hun  (N.  Y.)  84.  tal  answer  setting  up  such  trial  and 

Where  Pendency  of  Another  Action  Is  recovery. 

Alleged  in  Original  Answer  —  Necessity  1.  Howard  v.  Johnston,  82  N.  Y.  271, 

for  Bapplemental  Answer  After  Jadgment.  in  which  case   the  court  said:   "The 

—  Where  the  defendant  avers  in  his  defendant  might  have  been  allowed  by 

answer  the  pendency  of  another  action  the  court  to  make  a  supplemental  an- 

belween  the  same  parties  and  involv-  swer  alleging  the  fact  of  overpayment, 

ing  the  same  question,  and  after  the  as  it  was  a  fact  occurring  after  his 

filing  of  such  answer  a  judgment  is  re-  former  answer,  or  one  of  which  he  was 

covered   in    such  other    action,   such  ignorant  when  his  former  pleading  was 

judgment  cannot  be  shown  under  the  made."     See  also  Blanc  v.  Blanc,  67 

original  answer,  but  the  safe  course  Hun  (N.  Y.)  384,  23  Civ.  Pro.  (N.  Y.) 

for  the  defendant  to  pursue  is  to  ask  loi. 

for  leave  to  file  a  supplemental  answer  2.  May  v,  Coleman,  84  Ala.  325,  in 

setting  up  the  judgment.     Hendricks  which  case  the  court  said:    "  When  a 

V.  Decker,  35  Barb,  (N.  Y.)  298.  pending  suit  is  compromised,  unless  it 

In  a  Suit  for  Iignnotion  the  defendant  is  brought  to  the  attention  of  the  court 

may  file  a  supplemental  answer  setting  before  a  final  decree,  the  parties  will 

forth  in  bar  of  the  action  a  judgment  be  concluded  and  estopped  from  set- 

which   has   been  rendered    since  the  ting  up  the  compromise  thereafter." 

filing  of  his  original  answer.    Steiner  See  also  Horton  v.  Baptist  Church,  34 

r.  Scbolze,  105  Ala.  607.  Vt.  309. 

Action  for  Trespass  Which  Has  Been  8.  Thames,  etc.,  Marine  Ins.  Co.  v. 
Pleaded  in  Mitigation  in  Another  Answer  Continental  Ins.  Co.,  37  Fed.  Rep.  286. 
for  Slander.  —  In  Radley  v.  Houghtal-  Discharge  in  Bankruptcy.  —  In  Anony- 
ing,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  mous,  Hopk.  (N.  Y.)  27,  the  defendant 
(N.  Y.)  251,  which  was  an  action  for  was  permitted  to  set  forth  by  yuppie- 
assault  and  battery,  it  appeared  that  in  mental  answer  the  fact  that  ne  had 
another  court  another  action  had  been  been  discharged  under  a  statute  and 
brought  by  the  defendant  against  the  had  procured  the  exemption  of  his 
plaintiflf,  for  slander,  in  which  a  judg-  person  from  imprisonment.  See  also 
ment  was  rendered  for  six  cents  dam-  Turner  v.  Robinson,  i  Sim.  &  St.  3. 
ages  to  the  plaintiff  in  that  suit,  and  And  see  further  Lyon  r.  Isett,  34  N. 
that  the  defendant  in  that  suit,  in  mili-  Y.  Super.  Ct.  41,  holding  that  it  is 
gation  of  damages,  set  up  that  he  was  proper  in  an  action  on  a  contract  to  set 
provoked  to  the  uttering  of  the  slander  up  in  a  supplemental  answer  a  dis- 
by  a  violent  assault  and  battery  com-  charge  in  bankruptcy  obtained  since  a 
mitted  on  him  immediately  before  the  joinder  of  issue, 
speaking  of  the  slanderous  words.     It  4,  Seehorn    v.   Big  Meadows,   etc., 
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(S)  Paytnentand  Tender, —  The  defendant  may  by  supplemental 
answer  set  up  a  payment,  either  in  full  or  in  part,  which  he 
has  made  since  the  filing  of  his  original  answer,^  and  also  a 
tender  made  since  the  filing  of  the  original  answer.* 

(6^  New  Matters  Affecting  Parties  —  Devolution  of  Interests. 
—  The  defendant  in  an  action  under  the  code  may  in  a  supple- 
mental answer  allege  new  matters  which  go  to  divest  the  plaintiff 
of  the  right  to  maintain  the  action  and  to  transfer  the  cause  of 
action  to  another  who  has  received  satisfaction ;  '  and  it  has  been 
held  that  under  some  circumstances  a  supplemental  answer  is 
proper  for  the  purpose  of  setting  up  an  assignment  made  by  the 
defendant  pending  the  action.* 

Wagon  Road  Co.,  60  Cal.  240;  Hoyt  v,  is  instituted  by  a  married  woman  and 

Sheldon,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  her  husband  concerning  her  separate 

Abb.  Pr.  (N.  Y.)  59;  Mitchell  v,  Allen,  property,   and  after  answer  filed  the 

35  Hun(N.  Y.)543;  Matthews  v,  Chico-  plaintiffs  are  divorced  and  the  woman 

pee  Mfg.  Co.,  3  Robt.  (N.  Y.)  711,  in  marries  another  man,  the  defense  that 

which  last  case  it  was  held  that  where  there  is  a  misjoinderof  parties  plaintiff 

a  release  was  given  after  issue  it  was  because   the  original   husband   is   no 

not  available  to  the  plaintiff  unless  it  longer  a  proper  party  plaintiff  and  the 

was  set  up  in  a  supplemental  answer,  present  husband  is  a  necessary  parly 

1.  Hall  V.  Olney,  65  Barb.  (N.  Y.)  27;  plaintiff,  is  new  matter,  and  if  the  de- 
Tifft  V,  Bloomberg.  4q  N.  Y.  Super.  Ct.  fendant  desires  to  avail  himself  of  it 
323.  See  also  Bates  v.  Norris,  (N.  Y.  he  should  set  it  up  in  a  supplemental 
Super.  Ct.  Gen.  T.)  13  Civ.  Pro.  (N.  Y.)  answer  in  the  nature  of  a  plea  puix 
395;  Christy  r.  Perkins,  6  Daly  (N.  Y.)  darrein  continuance,  Calderwood  v. 
237;    Drought  ».   Curtiss,  (Supm.  Ct.  Pyser,  31  Cal.  333. 

Spec.  T.)  8  How.  Pr.  (N.  Y.)  57.  4.  Gas- Works  Constr.  Co.  r.  Stand- 

2.  Hall  V.  Home  BIdg.  Co.,  56  N.  J.  ard  Gas-LightCo.,  47  Hvn  (N.  Y.)  255. 
Eq.  304,  wherein  the  defendant,  having  wherein  it  was  held  that  in  an  action 
made  an  inefficient  tender  which  he  set  to  set  aside  a  fraudulent  conveyance 
out  in  his  original  answer,  was,  upon  two  of  the  defendants  may  file  a  sup- 
making  a  sufficient  tender,  permitted  plemental  answer  alleging  that  they 
to  set  up  that  fact  in  a  supplemental  have,  since  the  filing  of  the  original 
answer,  Vice-Chancellor  Grey  saying:  answer,  assigned  and  transferred  their 
*'  I  think  he  has  a  right,  in  view  of  the  interest  under  the  assignment  back  to 
fact  that  no  decree  has  been  taken  the  defendant  who  made  the  assign- 
against  him  in  that  respect,  to  set  up  ment;  the  court  saying:  "  These 
this  new  condition  of  affairs,  and  ihat  assignments  were  made  after  the  serv- 
such  an  application  is  not  based  upon  ice  of  the  answers  in  the  suit,  and  may 
a  mistake  in  law  as  to  an  existing  have  the  effect  of  exonerating  these 
condition  of  fact  on  which  the  court  particular  defendants  from  further  lia- 
has  passed  an  opinion,  but  is  offered  on  bility  after  the  execution  and  deliv- 
the  part  of  the  defendant  to  set  up  ery  of  their  assignments.  It  is  not 
facts  happening,  of  course,  by  his  own  lequisite  that  it  be  determined  whether 
creation,  but  which,  by. the  contract,  theirassignments  will  be  attended  with 
he  had  aright  to  create,  since  the  filing  that  result  or  not.  It  is  sufficient  for 
of  the  bill.  He  had,  under  the  con-  the  purposes  of  the  litigation  that  they 
tract,  a  continuing  right  to  make  this  may  have  a  mateiial  bearing  upon  it 
tender  and  demand  the  release  of  the  in  the  final  determination  of  the  rights 
two  thousand  square  feet,  certainly  all  of  the  parties.'* 

the  way  up  to  the  time  when  he  should  AotLon  Against  Partnen —  Diisolntlon 

be  cut  off  by  the  decree,  and  perhaps  of  Partnership  Pending  Aetion.— In  Tom- 

up  to  the  time  of  an  actual  sale."  son  v.  Heidenhetmer,  16  Tex.  Civ.  App. 

8.  Drought  V,   Curtiss,   (Supm.  Ct.  114.  the  court  said:   "  There  was  no 

Spec.  T.)  8  How.  Pr.  (N.  Y.)  56.  error  in  permitting  defendant  Heiden- 

Divoroe  and  Bemarriage  of  Female  Plain*  heimer  to  file  a  supplemental  answer 

tiiT  Pending  Action.  —  Where  an  action  during  the  progress  of  the  trial,  show- 
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(7)  Title  Newly  Acquired  by  Defendant.  —  In  actions  under  the 
code  involving  the  title  to  land,  in  the  nature  of  actions  of  eject- 
ment, the  defendant  may  file  a  supplemental  answer  setting  up  a 
title  which  he  has  acquired  since  he  filed  his  original  answer,  and 
it  has  been  held  that  without  a  supplemental  answer  the  new 
title  cannot  be  shown.* 

5.  Supplemental  Oross-BllLi.  —  It  would  seem  that  where  a  cross- 
bill has  been  filed,  and  matters  subsequently  occur  which  are  ger- 
mane to  the  matters  alleged  therein  and  which  further  the  relief 
sought  by  the  defendant  in  such  bill,  the  defendant  may  be  per- 
mitted to  file  a  supplemental  cross-bill.* 

6.  Supplemental  Beplies.  —  In  an  action  under  the  code  the 
court  will,  in  some  states,  permit  the  plaintiff  to  file  a  supple- 
mental reply  alleging  facts  material  to  the  case  which  have  occurred 
since  the  filing  of  the  original  reply." 

7.  Supplemental  Pleadings  in  Admiralty.  —  In  Admiraltj  the  courts 
allcJw  what  are  known  in  admiralty  pleading  as  supplemental  plead- 
ings, with  great  liberality,  even  after  an  appeal,  such  pleadings 
being  in  many  cases  what  would  be  known  according  to  the  prac- 

ing  that  Sinsheimer  was  no  longer  a  original  or   a  supplemental    answer, 

member  of  the  firm  of  Heidenheimer  &  Moss  v.  Shear,  30  Cal.  467. 

Co.  and  was  not  interested  In  the  suit,  2.  Morton  v,  Thompson,  6g  Vt.  433, 

and  that  Heidenheimer  had  assumed  in    which    case,    however,   the   court 

all  the  debts  of  the  firm  and  was  alone  allowed   the  defendant  to  amend  his 

interested   in   the  suit.     The    supple-  cross-bill. 

mental  answer  did  not  change  any  3.  Bapplemental  Beply  —  Diseharge  of 
issue  in  the  case.  Its  object  was  to  Attaohment  Set  Up  in  Aniwor.— Where, 
show  that  Sinsheimer  had  no  interest  in  an  action  uf  trover,  the  defendant 
in  the  suit,  that  he  was  indemnified,  justifies  on  the  ground  that  he  seized 
and  could  recover  nothing  by  the  judg-  the  property  under  an  attachment  as  a 
oient  if  it  went  for  defendants.  It  was  United  States  marshal,  and  after  a  re- 
irregular,  but  in  our  opinion  harmless,  ply  has  been  filed  the  court  in  which 
and  not  reversible  error.  Such  mat-  the  attachment  proceedings  are  pend- 
tets  are  largely  in  the  discretion  of  the  ing  discharges  the  attachment,  the 
court.  Trotti  v.  Hobby,  42  Te.K.  353.  plaintifif  may,  upon  leave  of  court,  file 
The  pleading  filed  could  in  no  way  a  supplemental  reply  setting  up  the 
affect  the  issues  on  trial,  and  the  judg-  discharge  of  the  attachment.  Simpson 
ment  should  not  in  that  case  be  re-  v,  Voss,  31  Kan.  227. 
ve rsed . "  Payment  of  Demand  Alleged  as  Conntsr- 

1.  Moss  V.  Shear,  30  Cal.  467;  Peter-  claim. — In  Ormsbee  v.  Brown,  50  Barb, 

son  V.  Albach,  51  Kan.  150;  Kahn  v,  (N.  Y.)  436,  the  defendant  having  set 

Old  Tel.  Min.  Co.,  2  Utah  174;  Hardy  up  a  counterclaim  and  the  plaintiff  hav- 

V,  Johnson,  i  Wall.  (U.S.)  371.     See  ing  filed  a  supplemental  reply  to  which 

also  Reid  r.  Hart,  45  Ark.  41;  McMinn  there  was  a'demurrer,  the  court  said: 

V.  O'Connor,  27  Cal.  246;  Johnson  z*.  "  This  counterclaim  sets  up  a  demand 

Briscoe,  92  Ind.  367.  against   the    plaintiff   which,   if  ttue, 

Conveyance  by  Plaintiff  Pendente  Lite,  would  entitle  the  defendant  to  a  judg- 
—  The  defendant  cannot  prove,  on  the  ment  in  this  action;  the  supplemental 
trial  of  an  action  of  ejectment,  for  the  reply  sets  up  payment  of  this  demand 
purpose  of  showing  that  the  plaintiff's  since  the  service  of  the  answer  and  the 
rightof  possession  has  terminated,  that  first  reply.  This  occurrence  having 
since  the  action  was  commenced  the  arisen  since  the  previous  reply,  and 
plaintiff  has  conveyed  the  land  to  an-  as  it  constitutes  a  complete  answer  to 
other  person,  unless  the  fact  of  such  the  counterclaim,  it  is  properly  the  sub- 
conveyance  has  been  set   up  in   the  ject  of  a  supplemental  reply.*' 
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tice  in  actions  at  law  or  in  suits  in  equity  as  amendments.* 

8.  Failure  to  File  Supplemental  Pleadings  —  Objections  Waived.  — 
Where  in  the  course  of  a  suit  new  matters  arise  which  in  accord- 
ance  with  the  strict  rules  of  pleading  are  not  available  to  the 
plaintiff  or  the  defendant  without  a  supplemental  pleading,  but 
no  supplemental  pleading  is  filed,  and  the  plaintiff  or  the  defend- 
ant is  permitted  to  avail  himself  of  such  new  matter  without  any 
objection  being  seasonably  made  that  a  supplemental  pleading 
has  not  been  filed,  the  objection  will  be  deemed  to  have  been 
waived  and  the  failure  to  file  a  supplemental  pleading  will  be 
regarded  as  immaterial.* 

y.  Tdb  to  FiIiE  Svpplexevtal  Pleadivob  —  1.  In  General  — 
Subject  to  the  limitation  that  an  applicant  for  leave  to  file  a  sup- 

1.  The  Venezuela,  52  Fed.  Rep.  873,  and  without  notice  to  the  respondent, 

I  U.  S.  App.  314,  wherein  Wallace,  J.,  it  would  be  wholly  nugatory,  and 
declared  that  "  appellate  courts  in  ad-  could  not  now  be  used  as  part  of  the 
miralty  treal  an  appeal  as  a  new  trial,  pleadings,  unless  the  answer  explicitly 
and  exercise  much  liberality  in  permit-  recognized  and  adopted  it  by  replying 
ting  new  proofs  and  new  pleadings  in  to  its  averments.'* 

furtherance  of  justice.*'    See  also  The  2.  Schlussel  v.  Willett,  34  Barb.  (N. 

Schooner  Boston,  i  Sumn.  (U.  S.)  328,  V.)  615;  Cedar  Valley  Land,  etc.,  Co. 

II  Am.  Jur.  21,  3  Fed.  Cas.  No.  1,673.  ^'  Coburn,  29  Fed.  Rep  586,  in  which 
See  further  article  Admiralty,  vol.  i,  case  it  was  held  that  where  new  facts 
p.  256.  in  behalf  of  the  complainant  are  pre* 

Supplemental   Libel   in   Avoidanoe   of  sen  ted  to  the  court  in  a  petition,  and 

Answer.  —  When  the  allegations  of  the  the   parlies  acquiesce    in   taking  evi- 

answer  are  admitted  and  intended  to  dence  and  submitting  the  matter  with- 

be  avoided  by  new  facts,  the  matter  in  out  any  supplemental  bill,  the  objec- 

avoidiince   should    be   put    upon    the  tion   that  there  was  no  supplemental 

record.     This  is  usually  done  by  sup-  bill  cannot  be  taken  for  the  first  time 

plemental  libel,  though  sometimes  by  after  a  decree  has  been  rendered.    See 

replication.     Gladding  tr.  Constant,  i  also  Kelsey  v.  Hobby,  16  Pet.  (U.  S.) 

Sprague  (U.  S.)  73.  10  Fed.  Cas.  No.  269.     See  also  Coburn  v.  Cedar  Valley 

5,4,^.      See  also   to  the    same  effect  Land,  etc.,  Co.,  138  U.  S.  196. 

Taber  v,  Jenny,  i  Sprague  (U.  S  )  315.  Eifeet  of  Agreed  Statement  of  Fttoti.  ^ 

Suit  for Balvage— Bringing  In  Crow  by  Where   a   defendant   fails  to  bring  a 

Snpplomontal  Libel.  —  In  The  Schooner  supplemental  matter  upon  the  record 

Boston,  I  Sumn.  (U.  S.)  328,  11  Am.  by  supplemental   answer  the   parties 

Jur.  21,  3  Fed.  Cas.  No.  1,673,  which  may  waive  all  objection  to  such  failure 

was  a  suit  for  salvage,  the  court  said:  by  filing  an  agreed  statement  of  facts 

"  By  a  supplemental  libel  the  crew  of  and  treatipg  the  matter  as  before  the 

the  Magnolia  weie  brought  before  the  court  without  a  supplemental  answer, 

court  as  salvors,  as  in  strictness  they  Horton  v.  Baptist  Church,  34  Vt.  309. 

ought  to  have   been   by  the  original  Error   Cured  by  Supplemental  Answer, 

libel.eilherby  name  or  by  a  description  — Where    pending   the   action   a   fact 

of  their  character."  occurs  upon  which  the  plaintiff  may 

Warrant  of  Arrett  After  Supplemental  rely  in  a  supplemental  complaint,  and 

Libel. —  In  Thomas  v.  Gray,  Blatchf.  he  fails  to  file  such  complaint,  but  the 

&    II.   Adm.   493,   23   Fed.   Cas.    No.  defendant  puts  in  a  supplemental  an- 

13.898,   the  court   said:    *' When  the  swer  setting  up  such  fact,  the  case  falls 

warrant   of  arrest   was  returned  and  within  the  ordinary  rule  that  when  the 

called  in  court,  the  supplemental  libel  complaint  omits  to  aver  a  necessary 

was  duly  on  file,  and  a  component  part  fact,  which  fact  appears  from  the  an- 

of  the  original.     The  answer  then  in-  swer,  the  defect  is  an  immaterial  one. 

terposed  must  accordingly  be  taken  as  Haddow  v.  Lundy,  59  N.  Y.  320,  citing 

made  to  the  entire  libel.     If  the  sup-  Bate  v.   Graham,    11    N.  Y.  237,  and 

plemental  libel  had  been  filed  out  of  Pratt  v,  Hudson  River  R.  Co.,  21  N.  Y. 

court,  after  the  return  of  the  process,  313. 
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plemental  pleading  must  not  have  been  guilty  of  laches,  as  will 
be  seen  hereinafter,  such  leave  may  be  granted  at  any  time,  and 
should  not  be  denied  because  of  the  length  of  time  that  the  action 
has  been  pending.^ 

2.  After  Answer.  —  A  supplemental  bill  or  complaint  may  be 
filed  after  answer.* 

3.  At  or  Dnring  Trial. —  After  the  Cauie  Hm  Been  Called  for  Trial  leave 
to  file  a  supplemental  answer  should  not  be  granted  except  upon 
a  very  strong  showing  that  it  is  proper  and  necessary ; '  but  even 
after  the  jury  has  been  impaneled  such  leave  may  be  granted  if 
it  does  not  appear  that  the  defendant  has  been  guilty  of  inexcus- 
able laches.*^ 

4.  After  Judgment  or  Decree.  —  a  Supplemental  Bm  may  be  filed  at 
any  stage  of  the  cause,  even  after  a  decree  has  been  rendered.* 

A  Bnpplemental  Complaint,  it  has  been  held,  cannot  be  filed  after  the 
rendition  of  a  judgment  from  which  no  appeal  has  been  taken, 
because  there  is  then  no  action  pending  between  the  parties,  and 
they  are  no  longer  before  the  court.* 

A  Supplemental  Aniwer,  it  would  seem,  is  not  allowable  in  a  suit  in 
equity  after  the  final  disposition  of  the  cause  ;^  and  it  has  been 

1.  Austin  V.  Jones,  47  Kan.  565,  in  tifiF  wishes  to  file  a  supplemental  bill 
which  case  it  was  considered  no  valid  after  a  decree  has  been  made  dismiss- 
objection  to  the  filing  of  a  supplemental  ing  the  bill,  he  should  first  ask  the 
petition  that  the  action  had  been  pend-  court  to  strike  out  the  decree  dismissing 
ing  for  four  years.  the  bill,  so  as  to  enable  him  to  file  the 

Courts  of  Equity  Follow  the  Statute  as  supplemental  bill.   Chappell  Chemical, 

to  Amendments,  and  accordingly  allow  etc.,  Co.  v.  Sulphur  Mines  Co.,  85  Md. 

a  supplemental  bill  to  be  tiled  at  any  681. 

stage.     Rogers   v,   Solomons,   17  Ga.        6.  Gleason  v.  Gleason,  54  Cal.  135, 

598.  in   which  case   it   was  said:    **  It    is 

8.  Kimble  v.  Seal,  92  Ind.  276;  Mus-  claimed     that    the    particular    right 

selman  v.  Manly,  42  Ind.  462.  sought  to  be  enforced  by  the  supple- 

8.  Goodacre  v.  Skinner,  47  Kan.  575.  mental  complaint  was  not  determined 

4.  Seehorn  v.  Big  Meadows,  etc.,  in  the  original  action;  and  thiit  the 
Wagon  Road  Co.,  60  Cal.  240.  See  court,  when  its  attention  was  called  to 
also  Buchanan  z/.  Comslock,  57  Barb,  the  fact,  of  its  own  motion,  and  after 
(N.  Y.)  582,  wherein  it  is  said  that  the  the  decree  had  been  engrossed  by  the 
court  will  be  reluctant  to  allow  a  sup-  defendant,  amended  the  decree  by  in- 
plemental  complaint  to  be  filed  after  serting  these  words,  '  The  decree  is 
the  issues  have  been  formed  and  the  without  prejudice  to  any  rights  not 
case  partly  tried.  herein  specially  decided,'     Such  a  pro- 

Sai^emental  Answer    After   Trial    of  viso,  whatever  may   be  its  force  and 

Feigned    Iiiue.  —  A   supplemental   an-  effect  in  a  final  judgment,  does   not 

swer  setting  up  something  which  has  /^rj^  operate  to  give  plaintiff  the  right 

occurred  pgru/tntg  lite  may,  upon  a  sea-  to  file  a  supplemental  complaint." 

sonable  application,  be  allowed  to  be  7.  Pearson  v.  Northern  R.  Co.,  63  N. 

filed  at  anytime  before  the  final  de-  H.  534,  wherein,  after  the  decision  and 

cree,   and  even   after    the    trial  of  a  disposition  of  the  case,  the  defendants 

feigned  issue.     Smith  r.  Smith,  4  Paige  filed   supplemental    answers.     It  was 

(N.  Y.)  432.  held  that  a  motion  at  the  trial  term  to 

5.  Parichurst  v.  Kinsman,  2  Blatchf.  reject  such  answers  because  they  were 
(U.  S.)  72, 8  N.  Y.  Leg.  Obs.  73,  i  Fish,  not  within  any  equitable  rule  of  chan- 
Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,758.  eery  practice,  and  were  made  after  the 

After  Deorse  Dismissing  Original  Bill,  final  disposition  of  the  case,  should 
— -  It  would  seem  that  where  the  plain-    have  been  allowed:  the  court  saying: 
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held  that  in  an  action  under  the  code  the  court  may  in  its  dis- 
cretion refuse  to  open  a  judgment  and  to  grant  leave  to  file  a 
supplemental  answer.* 

6.  After  Appeal  Has  Been  Taken.  —  Pending  an  Appeal  from  a  final 
decree  in  equity  the  complainant  cannot  file  a  supplemental  or 
ancillary  bill.* 

After  the  Beyenal  of  the  Judgment  and  a  fUmanding  of  the  Canie  it  is  not 
too  late  to  file  supplemental  pleadings,  provided  of  course  the 
applicant  ha^  not  been  guilty  of  laches,  though  in  such  case 
greater  care  is  exercised  in  granting  leave  than  in  ordinary  cases.' 

8.  Laches  —  a.  In  General.  —  An  application  for  leave  to  file 
a  supplemental  pleading  must  be  made  seasonably  after  the  dis- 
covery or  happening  of  the  matter  sought  to  be  brought  forward, 
and  such  leave  may  be  denied  in  the  discretion  of  the  court  where 
the  applicant  has  been  guilty  of  laches.* 

"  The  question  Is  one  of  convenient  appears  that  the  party  offering  it  has 

procedure,  and  the  trial  of  the  issues  not  exercised  reasonable  diligence  and 

on  the  supplemental  ansvrers  in   the  good   faith.     Carter   v,   Jennings,    24 

Cftse  would  be  so  inconvenient  that  the  Ohio  St.  182.     See  also  article  Time  to 

ansvrers  ought  to  be  rejected."  Plead. 

1.  Voak  V.  National  Invest.  Co.,  51  Showing  Seqnlred  When  ApplioaatHaa 
Minn.  450.  Been  Gnllty  of  Laehes.  —  In  United  R., 

2.  Chappell  Chemical,  etc.,  Co.  v,  etc.,  Co.  v.  Long  Dock  Co.,  41  N.  J. 
Sulphur  Mines  Co.,  85  Md.  681,  in  Eq.  407,  in  which  case  leave  was  asked 
which  case  the  court  said:  "  When  an  to  file  a  supplemental  answer  after  the 
application  to  amend  is  not  made  cause  had  been  decided  upon  final 
within  a  reasonable  time,  and  the  hearing,  the  court,  in  denying  leave, 
bill  is  dismissed,  it  is  out  of  court  and  said:  **  To  induce  the  court  to  enter- 
there  is  nothing  to  amend."  tain  favorably  an  application  of  this 

8.  Greer  t/.  Turner,  36  Ark.  vj\  Leach  kind  at  so  late  a  stage  in  the  suit,  there 

V.  Germania  Bldg.   Assoc,   102  Iowa  must  be  some   special  ground,  some 

135,  per  Ladd,  J.;  Austin  v,  Jones,  47  cogent  reason,  for  so  doing;   it  must 

Kan.  565.    See  also  Jones  v.  Clark,  31  appear  that  hardship  will  result  to  the 

Iowa  497,   and  Fisher  v.  Holden,  84  defendants  if  the  permission  be  not  ac- 

Mich.  494.  corded,  and  that  they  are  not  in  fault  for 

4.  California,  —  Seehorn      v.     Big  not  having  set  up  the  defense  in  their 

Meadows,  etc..  Wagon  Road  Co.,  60  answer  originally.     No  such  ground  is 

Cal.  240.  shown  here,  and  there  was   no  good 

Kansas,  —  Teflft  v.  Firey,  22  Kan.  753.  reason  why  the  defense  was  not  set  up 

Michigan,  —  Graves  v,  Niles,  Harr.  in  the  answer."     Il  should  be  noted, 

(Mich.)  332.  however,    that    although    leave    was 

Nevf  Jersey,  —  United  R.,  etc.,  Co.  v.  asked  to  file  a  supplemental  answer,  it 

Long  Dock  Co.,  41  K.  J.  Eq.  407.  was  in  fact  an  application  for  leave  to 

New  York,  —  Holyoke  v.  Adams,  59  amend  the  answer,  because  the  facts 

N.  Y.  233;  Medbury  v.  Swan,  46  N.  Y.  which  it  was  proposed  to  set  up  existed 

200;  Hoyt  V,  Sheldon,  (N.  Y.  Super.  Ct.  when  the  original  answer  was  filed. 

Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Beach  In    Action    for    Bivoroe  —  Additional 

V,  Reynolds,  64  Barb.  (N.  Y.)  506.  Grounds  for  Dlvoroe. — Where  it  is  sought 

Ohio,  —  Carter  v,  Jennings,  24  Ohio  by  a  supplemental  pleading  to  set  up 

St.  182.  additional  grounds  for  a  divorce,  leave 

United  States,  —  Baker  v.  Whiting,  I  may  be  denied  unless  it  appears  that 

Story  (U.  S.)  218.  the    applicant    is    free    from    laches. 

After  the  Death  of  a  Party,  where  it  is  Campbell  v,  Campbell,  (Supm.  Ct.  Gen. 

sought    by  supplemental  pleading  to  T.)  7  M.  Y.  St.  Rep.  443. 

continue  the  suit,  the  court  may  in  its  Supplemental  Hatters  to  Defeat  Aotlon 

discretion  refuse  to  allow  the  supple-  for   Dlvoroe.  —  Since    the    contract    of 

mental  pleading  to  be  filed  where  it  marriage  differs  from   all  other  con- 

53  Volume  XXL 


LeaT*  SUPPLEMENTAL  PLEADINGS.  ef  Court. 

Leave  Onnted  After  Motion  to  Hake  Definite  and  Certain.  —  A  supple- 
mental pleading  may  be  occasioned  by  the  adverse  party's  motion 
to  require  the  original  pleading  to  be  made  more  definite  and 
certain.* 

The  Court  May  of  Its  Own  Motion  suggest  to  a  party  the  advisability 
of  filing  a  supplemental  pleading,  and  grant  the  party  requisite 
leave  upon  his  expressing  his  willingness  to  act  upon  such  sug- 
gestion.* 

b.  In  Equity.  —  It  is  a  general  rule  of  equity  practice  that 
leave  must  be  obtained  to  file  a  supplemental  bill.'  In  like  man- 
it  Stith  V.  Fullinwider,  40  Kan.  73,  La  Farge,  43  Barb.  (N.  Y.)6i6, 19  Abb. 
in  which  case  the  court  said:  "  The  Pr.  (N.  Y.)  67;  Beach  v,  Reynolds,  64 
last  two  supplemental  ansivers  filed  by  Barb.  (N.  Y.)  506, /^r  Talcott,  J.;  and 
the  defendant  were  occasioned  by  the  Palmer  v.  Murray,  (Supm.  Ct.  Spec, 
motion  of  the  plaintiff  to  require  said  T.)  18  How.  Pr.  (N.  Y.)  5 50, /^rr  Allen,  J. 
answers  to  be  made  more  definite  and  United  States,  —  Kennedy  v.  Georgia 
certain.  These  were  filed  in  compH-  Slate  Bank,  8  How.  (U.  S.)  586,  per 
ance  with  the  order  of  the  court,  and  McLean,  J.;  Parkhurst  v.  Kinsman.  2 
upon  plaintiff's  motion."  Blalchf.  (U.  S.)  72,  8  N.  Y.  Leg.  Obs. 

2.  warden  v.  Nolan.  10  Ind.  App.  73,  i  Fish.  Pat.  Rep.  175,  18  Fed.  Cas. 
334,  which  case,  though  not  precisely  No.  10,758;  Henry  v.  Travelers'  Ins. 
in  point  because  the  pleading  was  not    Co.,  45  Fed.  Rep.  299. 

a  supplemental  pleading  but  an  ad-  United  States  Equity  Bnle  57  requires 
dilional  paragraph  of  answer,  abun-  leave  of  court  before  filing  a  supple- 
dantly  supports  the  proposition  stated  mental  bill.  Henry  v.  Travelers'  Ins. 
in  the  text.  In  this  case  it  was  insisted  Co.,  45  Fed.  Rep.  299;  Mackintosh  z/. 
that  the  court  erred  in  suggesting  to  Flint,  etc.,  R.  Co.,  34  Fed.  Rep.  582; 
the  plaintiff  that  he  file  an  additional  Oregon,  etc.,  Co.  v.  Northern  Pac. 
paragraph  of  answer  to  the  defendant's  R.  Ccw,  32  Fed.  Rep.  428;  Miller  v. 
cross-complaint.  The  court  said:  **  The  Rogers,  29  Fed.  Rep.  401. 
trial  court  has  a  wide  discretion  in  per-  Where  Injunction  Is  Sought,  —  Where 
mitting  the  filing  of  additional  plead-  a  supplemental  bill  is  filed  for  the  pur- 
ings,  even  during  the  trial.  •  ♦  *  pose  of  enjoining  a  transaction  which 
Courts  sit  for  the  purpose  of  adminis-  is  about  to  occur  immediately,  so  that 
tering  justice,  and  if  the  presiding  the  provisions  of  United  States  Equity 
judge,  in  his  discretion,  believes  that  Rule  57  requiring  leave  of  court  to 
complete  justice  cannot  be  done  with-  be  obtained  before  filing  such  supple- 
out  the  filing  of  a  pleading  not  then  in  mental  bill  cannot  be  conformed  to, 
the  record,  we  can  conceive  of  nothing  the  court  will,  upon  objection  being 
more  proper  than  for  him  to  suggest  made  that  leave  was  not  obtained, 
that  the  same  be  filed,  and  to  permit  it  order  the  supplemental  bill  to  stand, 
to  be  so  filed."  Mackintosh  v,  Flint,  etc.,   R.  Co.,  34 

3.  I  Hoff.  Ch.  Pr.  403;  Dan.  Ch.  Pr.  Fed.  Rep.  582,  in  which  case  the  cojrt 
1523,  1537.  See  also  the  following  cited,  in  support  of  the  proposition  that 
cases:  the  court  may  in  its  discretion  allow  a 

Maryland,  —  Winn  v,  Albert,  2  Md.  supplemental  pleading   to  stand  not- 

Ch.  42.  withstanding  failure  to  obtain  leave  to 

Massachusetts.  —  Pedrick  v.  White,  i  file  it.  Story  Eq.  PI.,  §§882-905;  Neale 

Met,  (Mass.)  76;  Pinch  v,  Anthony,  10  v,  Neale,  9  Wall.  (U.  S.)  i;  andGraffam 

Allen  (Mass.)  ^"ji,  per  Chapman,  J.  v.  Burgess,  117  U.  S.  195. 

Michigan, —Gx^w^s  v,  Niles,  Harr.        Before    Filing    Bill    of   Eevlvor.  —  A 

(Mich.)  332.  simple  bill  of  revivor,  i,  e„  one  filed  by 

New  Jersey.  —  Allen  v.  Taylor,  3  N.  an  administrator  after  the  death  of  the 

J.  Eq.  435.  original  plaintiff,  may  under  the  rules 

New  K^r>&.  —  Eager  i/.  Price,  2  Paige  of  chancery  practice  be  filed  without 

(N.   Y.)   333;    Lawrence  v.    Bolton,  3  leave  of  court.      Per  Talcott,   J.,   in 

Paige  (N.  Y.)  294.     See  also  for  state-  Beach  v.  Reynolds,  64  Barb.  (N.  Y.) 

meots  of  the  ruling  that  obtained  prior  506,  citing  Pendleton  v.  Fay,  3  Paige 

*o  the  adoption  of  the  code.  Roach  v.  (N.   Y.)  206.     See  also  Bornsdorff  v, 
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ner  it  is  a  rule  which  is,  it  would  seem,  never  departed  from;  that 
a  defendant  must  obtain  leave  of  court  to  Ale  a  supplemental 
answer,^  and  that  a  complainant  before  filing  a  supplemental 
replication  must  obtain  leave  of  court.* 

c.  In  Actions  under  the  Code.  —  In  an  action  under  the 
code  the  plaintiff  must,  before  61ing  a  supplemental  complaint  or 
petition,  obtain  leave  of  court  to  do  so ; '  and  in  like  manner  a 
defendant,  instead  of  filing  a  supplemental  answer  as  a  matter  of 
course,  subject  to  a  subsequent  motion  to  set  it  aside,  as  was 
the  practice  with  reference  to  pleas/i/tf  darrein  continuance^  must 
before  filing  it  obtain  leave  of  court  so  to  do.'* 

d.  Failure  to  Obtain  Leave  —  Objections  Waived. — 
Where  a  supplemental  pleading  is  filed  without  first  obtaining 
leave  of  court,  the  irregularity  may  be  waived  by  failure  to  make 
the  objection  seasonably.* 

Lmy6  Graotad  Hnno  pro  Tone.  —  Where  a  supplemental  bill  is  filed 

Lord,  41  Barb.  (N.  Y.)  211, 17  Abb.  Pr.  mental  complaint  in  either  case,  leave 

(N.  Y.)  168.     See  further  2  B^rb.  Ch.  of  the  coart  is  necessary;  the   differ- 

Pr.  4835;  Mitf.  Eq.  PI.  69.  ence    between   the   present    and    the 

Before  Filing  Bill  of  BeyiYor  and  8ap-  former  practice  being  ihat  now  the  ob- 

plement.  —  Where  the   bill  is  a  bill  of  jections  to  the  filing  of  the  complaint 

revivor  and  supplement,  i.  e,^  one  par-  in  cases  of  mere  retrivor,  as  well  as  in 

taking  of  the  character  of  both  a  mere  cases   where    the   complaint  contains 

bill  of  revivor  and  a  supplemental  bill,  other  supplemental  matter,  are  to  be 

leave  of  court  is  necessary  befote  filing,  heard  on  a  preliminary  motion,  instead 

Per  Talcott,  J.,  in  Beach  v,  Reynolds,  of  by  the  interposition  of  formal  de- 

64  Barb.  (N.  Y.)  506.  murrers  or  pleas."     Citing  Medbury  v, 

1.  Curling  fr.Townshend,  19  Ves.  Jr.  Swan,  46  N.  Y.  200.  Compare  Roach 
628;  Hardy  f.  Johnson,  i  Wall.  (U.  S.)  v.  La  Farge,  43  Barb.  (N.  Y.)  616,  19 
371;  French  v.  Edwards,  4  Sawy.  (U.  Abb.  Pr.  (N.  Y.)  67.  and  Matter  of 
S.)  125,  9  Fed.  Cas.  No.  5.097;  Brooks  Borsdorff,  (Supm.  Ct.  Gen.  T.)  17  Abb. 
V.  Moody,  25  Ark.  452.  Pr.  (N.  Y.)  168,  41  Barb.  (N.  Y.)  211. 

2.  Davis  V,  Lang,  153  111.  175,  in  In  South  Carolina  no  leave  of  court 
^hich  case  the  complainant  in  a  bill  is  necessary  to  file  a  supplemental  com- 
in  equity,  after  the  defendant  had  re-  plaint  after  the  death  of  a  party, 
joined  to  the  replication,  filed  an  ad-  Arthur  v.  Allen,  22  S.  Car.  432;  Par- 
ditional  replication  without  leave   of  nell  v.  Maner,  16  S.  Car.  348. 

court.     It  was   held   that  such   addi-  4.  Harding  v.    Minear,  54  Cal.  502, 

tional   replication   should   not   be   re-  in  which  case  will  be  found  an  instruc- 

garded  as  properly  a  pare  of  the  record,  tive  statement  as    to  the  distinctions 

8.  Kimble  v.  Seal,  92  Ind.  276,  hold-  between    supplemental    answers   and 

ing   that   a  supplemental    complaint,  pleas /mij  darrein  continuance^  and  the 

whether  filed  before  or  after  answer,  respects  in  which  they  resemble  each 

must  be  filed  by  leave  of  court;  Mus-  other;  Morel  v.   Garelly,  (C#  PI.  Gen. 

selman  v.  Manly,  42  Ind.  462;  Palmer  T.)  16  Abb.  Pi.  (N.  Y.)  269;  Hendricks 

V.    Murray,   (Supm.    Ct.  Spec.   T.)  18  v.  Decker,  35  Barb.  (N.  Y.)298;  Spears 

How.  Pr.  (N.  Y.)  550;  Wilson  v.  Law-  v.  New  York,  72  N.  Y.  442;  New  York 

rence,  8    Hon   (N.    Y.)   593;    Otten  v.  Cent.,  etc.,  R.  Co.  v.  Haffen,  23  N.  Y. 

Manhattan  R.  Co.,  24  N.  Y.  App.  Div.  App.  Div.  377;  Garner    v.  Hannah,  6 

130:  Moon  V.  Johnson,  14  S.  Car.  434.  Duer  (N.  Y.)  262;   Holyoke  v.  Adams, 

Wliere  Revivor  Is  Bonght  nndor  the  Code  59  N.  Y.  233. 

—  New  York.  —  In  Beach  r.  Reynolds,  5.  Allen  v.  Taylor,  3  N.  J.  Eq.  435, 

64  Barb.  (N.  Y.)  506,  it  was  said :    '*  The  in  which  case  it  was  held  that  where  a 

code  has  placed  cases  of  supplemental  supplemental  bill  is  filed  without  first 

revivor,  and  supplement,  and  mere  re-  obtaining  .leave  of  court,  and   no  ob- 

vivor,  all  upon  the  same  footing  as  to  jection  is  taken  to  the  regularity  of  the 

the  practice,   [and]   to   file  a  supple-  proceedings  on  this  ground,  it  will  be 
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withoDt  leave  and  the  objection  is  taken  by  demurrer,  the  plain- 
tiff may  thereupon  ask  the  permission  of  the  court  to  allow^ 
the  supplemental  bill,  and  upon  cause  shown  the  bill  will  be 
sustained.^ 

2.  DiBoretion  of  Court  as  to  Allowing  Supplemental  Pleading!  —  a. 
Statement  of  General  Rule.  —  The  filing  of  a  supplemental 
pleading  is  not  a  matter  which  a  party  may  demand  as  of  right, 
but  rests  in  the  discretion  of  the  court.'  When  a  party  asks 
leave  to  file  a  supplemental  pleading,  some  reason  other  than  his 
own  pleasure  or  convenience  should  be  given.' 

Supplemental  Pleadingi  end  Amendments  Compered.  —  It  may  be  that  as 
supplemental  pleadings  embrace  only  subsequent  facts,  there  can 
be  fewer  reasons  for  refusing  to  permit  them  to  be  filed,  but  still, 
like  amended  pleadings,  they  are  within  the  control  and  subject 
to  the  discretion  of  the  court.* 

Supplemental  Pleadingi  Whieh  Come  Within  Well-ettablialwd  Bnlee.  — 
Although  an  application  for  leave  to  file  a  supplemental  plead- 
ing is  addressed  to  the  discretion  of  the  court,  it  is  the  privilege 
and  duty  of  the  court  to  permit  any  supplemental  pleadings  that 
are  permissible  under  well-established  rules  and  that  are  necessary 
for  the  protection  of  the  rights  of  the  respective  parties.* 

considered  as  waived  by  voluntarily  Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  97; 

appearini^  and  demurring  to  the  sup-  Wilbur  v.  Gold,  etc.,  Tel.   Co.,  52  N. 

plemental  bill.  V.  Super.  Ct.   189;    Hoyt  v.  Sheldon 

1.  Pedrick  v.  While,  i  Met.  (Mass.)  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Abb.  Pr. 

76.     See  also  Mackintosh  v.  Flint,  etc.,  (N.  Y.)  59;  Beach  v.  Reynolds,  64  Barb. 

R.  Co.,  34  Fed.  Rep.  582,  citing  Story  (N.  Y.)  506. 

Eq.  PL,  §§  882.  905,  Neale  v.  Neale,  9  Unit^i/  States.  —  Nevada  Nickel  Syn- 

Wall.  (U.  S.)  I,  and  Gra£fam  v.  Bur-  dicaie  v.  National  Nickel  Co.,  86  Fed. 

gess,  117  U.  S.  195.  Rep.  486;  SheflSeld,  etc..  Coal,  etc.,  Co. 

8.  California.  —  Seehorn     v.     Big  v,  Newman,  77  Fed.  Rep.  787,  41  U.  S. 

Meadows,  etc.,  Wagon  Road  Co..  60  App.  766. 

Cal.  240;  Harding  r.  Minear,  54  Cal.  8.  Per  Brewer,  J.,  in  Clark  v.  Spen- 

502.  cer,  14  Kan.  398. 

Indiana,  — Pouder  v.  Tate,  132  Ind.  4.  Per  Brewer,  J.,  in  Clark  v,  Spen- 

327;  Louisville,  etc.,  R.  Co.  v.  Hub-  cer,  14  Kan.  398. 

bard,  T16  Ind.  193;   Gardner  v.  Case.  5.  Buckley  v.  Buckley,  12  Nev.  423. 

Ill  Ind.  494.  Vatnre  and  Extent  of  Conrt'i  Dism- 

Kansas,  —  Rogers  v,    Hodgson,    46  tion.  —  What  the  courts   mean   when 

Kan.  276;  Stith  v,  Fullinwider,  40  Kan.  they  declare  that  the  filing  of  a  supple- 

73;    Simpson   V,   Voss,   31   Kan.  227;  mental  pleading  rests  in  the  discretion 

Smith  V.  Smith,  22  Kan.  699.  of  the  court  is  that  there  is  no  such 

Minnesota.  —  Voak  v.  National   In-  absolute,    unrestrainable   right  to  set 

vesr.  Co.,  51  Minn.  450.  up  in  a  supplemental  pleading  newly 

Missouri, — Henderson  z/.  Henderson,  arisen   matters,   as   will    prevent    the 

55  Mo.  534.  court  from  controlling  the  exercise  of 

Nebraska,  —  Flagg  v,  Flagg,  39  Neb.  the  right  within  the  limits  which  have 

229.  long    been    established,   by    refusing 

New    Hampshire,  —  Clark    v.    First  leave  when  long  delay  has  intervened, 

Cong.  Soc.,  46  N.  H.  272;  Tappan  v,  or  when  fraud  is  shown,  or  when  in- 

Evans,  12  N.  H.  330.  justice  will  be  worked  by  granting  the 

New  York,  —  Bowery  Nat.   Bank  v,  application.    Seehorn  v.  Big  Meadows, 

Duryee,  74  N.  Y.  491;  Palen.v.  Bush-  etc..  Wagon  Road  Co..  60  Cal.  240. 

nell.  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  Meritorious       Applleatione       Vraallj 

(N.  Y.)  56;  Williams  v.  Hays,  (Supm.  Granted.  —  Although      supplemental 
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SiMTotioii  Unit  Bo  Szoroiiod  Bouonably. —  The  court  has  a  discretion 
to  permit  or  to  refuse  a  supplemental  pleading;  but  that  discre- 
tion must  be  exercised  reasonably  and  not  capriciously  or  wilfully.^ 

b.  Supplemental  Bills.  — The  filing  of  a  supplemental  bill 
rests  in  the  discretion  of  the  court,*  but  where  a  supplemental 
bill  contains  equity  it  ought  to  be  allowed  as  a  matter  of  course 
unless  some  special  reason  exists  to  make  the  allowance  of  it 
improper.  ■ 

€.  Supplemental  Complaints  or  Petitions.  —  It  has  been 
uniformly  held  that  an  application  for  leave  to  file  a  supplemental 
complaint  or  petition  is  addressed  to  the  discretion  of  the  court, 
and  that  it  is  the  duty  of  the  court  upon  such  application  to  con- 
sider all  the  facts  and  circumstances,  and  to  make  such  order 
granting  or  refusing  leave  as  may  be  just  and  proper.^    Although 

pleadings,  like  amended  pleadings,  are        Diioretioii  to  Grant  Applieation  in  an 

largelv  within  the  control  and  discre-  Lnpropor  Caso.  —  A  supplemental  plead- 

tion  of  the  court,  a  supplemental  plead-  ing  can  be  served  only  in  a   proper 

ing    embracing    subsequent    facts    in  case,  although   the  statute  seems  to 

furtherance  of  the  matters  set  up  in  give  to  the  court  discretionary  power 

the  original  pleading  is  generally  per-  to  permit  il  to  be  served  in  a  case  which 

mitted  by  the  court.     Simpson  v.  Voss,  is  not  proper,  and  to  compel  the  grant- 

31  Kan.  227.  ing  of  such  permission  when  a  proper 

Vow  Tork  Codo  Constrnod  —  Frovision  case  is  made.    Pollmann  v.  Livingston, 

that  Court  **Hiist"  Pormit  Sapplomental  17  N.  Y.  App.  Div.  528,  26  Civ.  Pro. 

Floading.  —  Although  Code  Civ.  Pro.  (N.  Y.)  302. 

N.  Y.,  \  544,  provides  that  *'  the  court  *'  Unless  it  be  shown  that  the  object 
may,  and  in  a  proper  case  must,  upon  of  the  application  is  to  obtain  delay,  or 
such  terms  as  are  just,  permit  [either  that  it  is  not  otherwise  made  in  good 
party]  to  make  a  supplemental  com-  faith,  or  unless  the  proposed  pleading 
plaint,  answer,  or  reply,"  etc.,  the  is  manifestly  frivolous,  [the  right]  can- 
courts  have  construed  this  section,  in  not  be  properly  withheld  from  a  party 
spite  of  its  ^fMXf-mandatory  form,  as  when  timely  asserted.*'  Williams  v. 
leaving  it  discretionary  with  the  court  Hays,  (Supm.  Ct.  Gen.  T.)  17  Civ.  Pro. 
to  permit  the  service  of  a  supplemental  (N.  Y.)  98,  quoted  with  approval  in 
pleading.  Fleischmann  v,  Bennett,  79  Harris  v.  Elliott,  24  N.  Y.  App.  Div. 
N.  Y.  579;  Holyoke  v,  Adams,  59  N.  133.  See  further  to  the  same  effect 
Y.  237;  Spears  v.  New  York,  72  N.  Y.  Holyoke  v,  Adams,  59  N.  Y.  237; 
442;  Medbury  v.  Swan,  46  N.  Y.  200;  Genovese  v.  Matelli,  (N.  Y.  City  Ct. 
Campbell  v,  Campbell,  (Supm.  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  493. 
Gen.  T.)  7  N.  Y  St.  Rep.  443:  Hoyt  v,  *  2.  Oregon,  etc.,  Co.  v.  Northern  Pac. 
Sheldon,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  R.  Co.,  32  Fed.  Rep.  428;  Insurance 
Abb.  Pr.  (N.  Y.)  59;  New  York  Cent.,  Co.  of  North  America  v,  Svendsen,  74 
etc.,  R.  Co.  V.  Haffen  23  N.  Y.  App.  Fed.  Rep.  346.  See  also  Butler's  Ap- 
Div.  377;  Pollman  v.  Livingston,  peal,  (Pa.  1886)  6  Atl.  Rep.  708. 
(Supm.  Ct.  App.  Div.)  26  Civ.  Pro.  (N.  8.  Rogers  v,  Solomons,  17  Ga.  598. 
Y.)  302.  4.  Arkansas,  —  Greer  v.  Turner,  36 

1.  Pollmann  v.  Livingston,  17  N.  Y.  Ark.  17. 
App.  Div.  528,  26  Civ.  Pro.  (N.  Y.)  302,         California.  —  Jacob    r.    Lorenz,    98 

in  which  case  the  court  said:    '*  The  Cal.    332.      See    also    Greenwood  v, 

statute  does  not  change  the  authority  Adams,  SoCal.  77;  Gleasonz^.  Gleason, 

of  the  court,  which,  it  had  been  well  54  Cal.  135. 

settled,  had  a    discretion  whether  to        Indiana,  —  Rich  wine  v.  Presbyterian 

permit  the  service  of  a  supplemental  Church,  135  Ind.  80. 
answer    or    not,   but    usually  did  so        Iowa,  —  Leach   v.   Germania    Bldg. 

almost  as  a  matter  of  course,  unless  Assoc,  102  Iowa  125.    See  also  State 

the   facts  disclosed  upon  the  motion  v,  Williams,  90  Iowa  513;  Randall  v, 

made  it  entirely  improper."  Christianson,  84  Iowa  501. 
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leave  to  file  a  supplemental  complaint  is  not  granted  as  a  matter 
of  course,  and  a  party  is  not  entitled  as  of  right  to  apply  for  it,^ 
yet  leave  should  ordinarily  be  granted  when  the  proposed  sup- 
plemental complaint  relates  to  the  same  cause  of  action,  and  the 
matter  contained  therein  appears  to  be  material  to  the  plaintiff, 
and  when  it  is  clear  that  the  denial  of  the  application  would 
materially  prejudice  the  rights  of  the  plaintiff.* 

d.  Supplemental  Answers  —  ciiano«7  Pnwjtiw.  —  An  appli- 
cation for  leave  to  file  a  supplemental  answer  in  equity  is 
addressed  to  the  discretion  of  the  court,'  and  leave  is  granted 
with  great  caution ;  ^  but  where  the  matters  sought  to  be  set  up 
constitute  a  meritorious  defense  the  chancellor  should  allow  the 
supplemental  answer  to  be  filed.* 

Under  the  Cede  likewise  the  right  to  file  a  supplemental  answer  is 
not  an  absolute  and  positive  one,  but  depends  upon  the  leave  of 
the  court,  which  is  granted  or  not  in  the  exercise  of  a  sound  legal 
discretion;®  but  a   motion   for  leave  to   serve  a  supplemental 

Kansas,  —  Rogers    v,    Hodgson,   46  Arkansas,  —  Miller  v.  Fraley,  23  Ark. 

Kan.  276.  735;  Brooks  v.  Moody,  25  Ark.  452. 

New  York,  —  Sage  v,  Mosher,  (Supm.  New    York,  —  Bowen    v.    Cross,   4 

Ct.  Spec.  T.)  17  How.  Pr.  (N.  Y.)  367;  Johns.  Ch.  (N.  Y.)  375.     See  also  Har- 

Campbell    v,    Campbell,   (Supm.    Ct.  rington  v.  Slade,  22  Barb.  (N.  Y.)  161, 

Gen.  T.)  7  N.  Y.  St.  Rep.  443;  Latham  wherein    the   practice    in   chancery  is 

V,  Richards,  15  Hun(N.  Y.)  129.     And  stated  obiter, 

see  the  cases  cited  supra^  p.  59,  as  to  United  States,  —  Williams  v.  Gibbes, 

ihe  construction  of  Code  Civ.  Pro.  N.  20  How.  (U.  S.)   535;    French   v,  Ed- 

Y.,  §  544.  wards,  4  Sawy.  (U.  S.)  125,  9  Fed.  Cas. 

South     Dakota,  —  Schouweiler     v.  No.    5,097;    Robinson   v,   Satterlee.  3 

Hough,  7  S.  Dak,  163.  Sawy.   (U.    S.)  134.  20  Fed.  Cas.  No. 

IVas hington, —  EtWQS    v.   Miller,    10  11,967;    Suydam   v.   Truesdale,  6  Mc- 

Wash.  259;  Scoland  v.  Scoland,  4  Wash.  Lean  (U.  S.)  459. 

118;  Davis  V,  Erickson,  3  Wash.  654.  4.  Bowen  v.  Cross,  4  Johns.  Ch.  (N. 

1.  Rogers  v,  Hodgson,  46  Kan.  276,  Y.)  375'  See  also  Harrington  v.Sladc, 
in  which  case  the  refusal  of  leave  was  22  Barb.  (N.  Y.)  161. 

not  considered  a  ground  of  reversal  on  5.  May  v.  Coleman,  84  Ala.  325. 

appeal,  although  the  case  was  a  proper  6.  Ca  lifo  r  n  ia,  —  Greenwood  v, 

one   for   the   filing  of  a  supplemental  Adams,    80  Cal.    74;    Seehorn   v.  Big 

petition,  and  *'  the  court  would   have  Meadows,  etc..  Wagon  Road  Co.,  60 

been  warranted  in  allowing  the  supple-  Cal.  240;    Harding  v,  Minear,  54  Cal. 

mental    petition    to   be   filed;  "  Moon  502. 

V,   Johnson,  14  S.  Car.  434.     See  also  ATi/uaj.— Central  Branch  Union  Pac. 

infra^   e,  (5)  Review   of  Discretion    on  R.  Co.  v.  Andrews,  41  Kan.  370. 

Appeal,  Louisiana,  —  Koerber    v.    New    Or- 

2.  Schouweiler  v.  Hough,  7  S.  Dak.  leans  Levee  Board,  51  La.  Ann.  523. 
163.     See  also  Latham  i'.  Richards,  15  Missouri.  —  Henderson    v,   Hender- 
Hun  (N.  Y.)  129,  wherein  it  was  de-  son,  55  Mo.  534. 

clared  that  leave  10  file  a  supplemental  New   K<?r^.  —  Sinclair  v,    Hollister, 

complaint  which  comes  within  the  pro-  (C.  PI.  Gen.  T.)  16  N.  Y.  Supp.  529; 

visions  of  the  code  is  almost  a  matter  Hasbrouck    v,    Disbrow,    (Supm.    Ct. 

of  course,  although  it  is  in  the  sound  Gen.  r.)24N.  Y.St.  Rep. 428;  Schmohl 

discretion  of  the  court.  v,  Fusco.  (C.  PI.  Gen.  T.)  42  N.  Y.  St. 

8.  I  Barb.  Ch.  Pr.  165,  which  author-  Rep.   463;    Hoyt   v.   Sheldon,   (N.   Y. 

ity  was  cited  in  Harrington  v.  Slade,  22  Super.  Ct.  Gen.  T.)  4  Abb.  Pr.  (N.  Y.) 

Barb.  (N.  Y.)  161.    See  also  the  follow-  59;    Haas  v.   Colton,  (Buffalo   Super, 

ing  cases:  Ct.  Spec.   T.)   12   Misc.   (N.   Y.)  308; 

Alabama.^llidLy  v.  Coleman,  84  Ala.  Vanderbeck  v.  Rochester,  46  Hun  (N. 

325.  Y.)87;  Bate  v.  Fellowes,  4  Bosw.  (N. 
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answer,  which  alleges  matters  that  are  proper  to  be  so  brought 
upon  the  record,  should  be  granted  unless  some  good  legal  reason 
is  shown  to  the  contrary.^ 

e.  Considerations  Governing  Exercise  of  Discretion 

—  (i)  Miscellaneous  Considerations,  —  Leave  to  file  a  supple- 
mental pleading  will  be  refused  whenever  it  appears  that  injustice 
will  be  worked  by  allowing  it  to  be  filed,*  or  where  the  applicant 
has  been  guilty  of  fraud.' 

Plooding  Hot  Tooted  on  Bemnrror.  —  On  an  application  for  leave  to 
serve  a  supplemental  pleading  the  court  will  not  undertake  to 
determine  questions  which  may  more  appropriately  be  raised  by 
demurrer.* 

(2)  Merits  of  Proposed  Cause  of  Action  or  Defense,  —  Ordinarily 
on  an  application  for  leave  to  file  a  supplemental  pleading  the 
court  will  not  consider  the  merits  of  any  proposed  cause  of  action 
or  defense  intended  to  be  set  up,  further  than  to  determine 
whether  or  not  it  is  manifestly  frivolous,  and  if  there  is  probable 
cause  for  filing  the  supplemental  pleading,  and  the  application 
has  been  made  seasonably,  leave  will  be  granted  as  of  course;' 
and  accordingly  where  it  is  sought  to  file  a  supplemental  bill,® 

Y.)638;  Hendricksv.  Decker,  35  Barb,  to   File   Ho   Fnrthor   Ploadingi.  —  The 

(N.  Y.)  298.     See  also  the  cases  supra^  court  may  be  justified  in  denying  leave 

p.  59,  as  to  the  construction  of  Code  to  file  a  supplemental  pleading,  by  the 

Civ.  Pro.  N.  Y.,  §  544.  fact  that  the  party  who  offers  it  has 

Texas,  —  Tomson  v.  Heidenheimer,  previouslyobtained  a  continuance  upon 

16  Tex.  Civ.  App.  114.     See  also  Trotti  a  stipulation  that  no  further  pleadings 

V.  Hobby,  42  Tex.  353.  shall   be   filed.     Clark  v.   Spencer,   14 

1.  Reilly  v,  Sicilian  Asphalt  Paving  Kan.  398. 

Co.,  14  N.  Y.  App.  Div.  242:  Drought  4.  Oregon,  etc.,  Co.  r.  Northern  Pac. 

r.  Curtiss,  (Supm.  Ct.  Spec.  T.)  8  How.  R.  Co.,  32  Fed.  Rep.  428;  Parkhurst  v. 

Pr.  (N.  Y.)  56.  Kinsman.  2  Blatchf.  (U.  S.)  72,  8  N.  Y. 

Snpplomontal  Aniwor  Analogous  to  Ploa  Leg.  Obs.  73,  i  Fish.  Pat.  Rep.  175,  18 

Pnii  Darrein  Continnanoe.  —  In  Bate  v.  Fed.  Cas.  No.  10,758. 

Fellowes,  4  Bosw.  (N.  Y.)  638,  Wood-  5.  Purdy  v.  Manhattan   R.  Co.,  (C. 

ruff,  J.,  said:    "  I  cannot  think  that,  PI.   Gen.   T.)    n    Misc.   (N.   Y.)   394; 

in  respect  to  matters  which  might  be-  Mitchell  r.  Allen,  25  Hun  (N.  Y.)  543; 

fore  have  been  properly  set  up  by  plea  Harris  v,  Elliott,  24  N.  Y.  App.  Div. 

puis  darrein  continuance ^  and  which  are  133. 

offered  in  proper  season,  the  code  was  6.  Eager  v.  Price,  2  Paige  (N.  Y.) 

designed  to  alter  the  rule  so  as  to  leave  333:  Parkhurst  v.  Kinsman,  2  Blalchf. 

the  reception  of   the  plea  open   to  a  (U.S.)  72,  8  N.  Y.  Leg.  Obs.  73,  i  Fish, 

larger  discretion  than  the  courts  pre-  Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,  75E, 

viously  exercised  on  the  samesubjecl.  See  also  Roach  v.  La  Farge,  43  Barb. 

When  such  a  plea  would,  on  motion,  (N.  Y.)  616,  ig  Abb.  Pr.  (N.  Y.)  67,  in 

have  been  ordered  off  the  files,  on  the  which  case  Leonard,  P.  J.,  cited  i  Hoff. 

ground  of  fraud  or  gross  injustice,  the  Ch.  Pr.  403. 

court  may  now  refuse  to  receive  it  as  In  the  TTnitod  Statoi  Coorti  the  practice 

a  supplemental  answer."  touching  applications  for  leave  to  file 

8.  Bank  of  Metropolis  v.  Lissner,  6  supplemenial    bills    has  always   been 

N.  Y.  App.   Div.   378;   Hasbrouck   v,  liberal  to  the  applicants,  "because  the 

Disbrow,  (Supm,  Ct.  Gen.  T.)  24  N.  Y.  granting  of  such  leave  rests  so  largely 

St.  Rep.  428.  in  discretion  that  an  unfavorable  de- 

8.  Campbell  V.Campbell,  (Supm.  Ct.  cision  would  practically  debar  the  ap- 

Gen.  T.)  7  N.  Y.  St.  Rep.  443.  plicant  from  vindicating  the  suflSciency 

Continnanoe  Obtained  npon  Stipolation  of  his  pleading,  01  the  equity  of  his 
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a  supplemental  complaint,^  or  a  supplemental  answer,*  the  court 
will  not  narrowly  scrutinize  the  sufficiency  of  the  supplemental 
matter  in  substance.' 

Attempt  to  Set  Up  Matten  WhoUj  IninAdent  in  Law.  —  The  COUrt  Will 
deny  leave  to  file  a  supplemental  pleading  when  it  is  in  substance 
one  that  has  no  especial  claims  upon  the  favor  of  the  court,  and 
the  matters  therein  sought  to  be  set  up  are  wholly  and  apparently 
insufficient  in  law.* 

(3)  Truth  or  Falsity  of  Averments  of  Proposed  Pleading,  —  It 
would  seem  that  on  an  application  for  leave  to  file  a  supplemental 
pleading  the  court  will  take  the  averments  of  the  proposed  plead- 
ing as  true,  and  will  not  read  affidavits  to  establish  their  truth  01 
falsity.*. 

cause  of  action  before  the  appellate  stances,  and  such  as  repel  the  notion 
court."  Per  Lacombe,  J.,  in  Oregon,  of  any  attempt  to  evade  the  justice  of 
etc.,  Co.  V.  Northern  Pac.  R.  Co.,  32  the  case,  or  to  set  up  new  and  10- 
Fed.  Rep.  428.  geniously  contrived  defenses  or  sub- 
It  Peabody  v,  Germain,  40  N.  Y.  terfuges.  Before  allowing  it,  the  court 
App.  Div.  146;  New  York  Cent.,  etc..  should  be  satisfied  that  the  reasons 
R.  Co.  V.  Hafifen,  23  N.  Y.  App.  Div.  assigned  for  the  application  are  cogent 
377;  Latham  i/.  Richards,  15  Hun  (N.  and  satisfactory,  that  the  facts  lobe 
Y.)  I2g;  Sage  v.  Mosher,  (Supm.  Ct.  added  are  highly  probable  if  not  cer- 
Spec.  T.)  17  How.  Pr.  (N.  Y.)  367;  tain,  that  they  are  material,  that  the 
Cohn  V.  Husson,  (N.  Y.  City  Cl.  Spec,  party  has  not  been  guilty  of  negligence, 
T.)  67  How.  Pr.  (N.  Y.)  461.  and   that  the   facts  have  come  to  his 

2.  Mitchell  v.  Allen,  25  Hun  (N.  Y.)  knowledge  since  the  original  answer 
543;  Hoytr.  Sheldon,  (N.Y.  Super.  Ct.  was  sworn  to.  Burdell  r.  Burdell, 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Dusty  (Supm.  Ct.  Spec.  T.)  3  How.  Pr.  (N. 
r.  Lansing,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.)  216,  citing  Smith  r.  Babcock,  3 
Y.  St.  Rep.  699;  Reilly  v,  Sicilian  As-  Sumn.  (U.  S.)  583. 

phalt  Paving  Co.,  14  N.  Y.  App.  Div.  4.  Ptr  Brewer,  J.,  in  Clark  v,  Spen- 
242;  Gas-Works Constr.  Co.  f.  Standard  cer,  14  Kan.  398;  Palen  v,  Bushnell, 
Gas-Light  Co..  47  Hun  (N.  Y.)  255;  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N. 
Tifft  V.  Bloomberg,  49  N.  Y.  Super.  Ct.  Y.)  56;  Ratzerr.  Ratzer,  (Supm.  Ct.)  2 
323;  Lyon  V,  Isett,  34  N.  Y.  Super.  Ct.  Abb.  N.  Cas.  (N.  Y.)  461. 
41;  Wilbur  V.  Gold,  etc.,  Tel.  Co.,  52  5.  Cornwall  v.  Cornwall,  30  Hun  (N. 
N.  y.  Super.  Ct.  189:  Williams  v,  Y.)  573;  Reynolds  r.  i£tna  L.  Ins.  Co., 
Hays,  (Supm.  Ct.  Gen,  T.)  17  Civ.  Pro.  16  N.  Y.  App.  Div.  74,  in  which  latter 
(N.  Y.)  97.  case  the  court  said:  **As  the  facts 
Saffleienoj  of  Orlgijial  Answer. —  In  stated  in  the  affidavit,  in  behalf  of  the 
denying  leave  to  file  a  supplemental  party  moving  for  the  order,  are  suffi- 
answer  the  court  may  take  into  con-  cient  to  justify  the  granting  of  leave 
sideration  the  fact  that  upon  the  trial  to  serve  the  supplemental  answer,  the 
the  defendant  will  have  the  right  to  question  whether  or  not  the  facts  there 
introduce  in  evidence,  in  jiis  original  alleged  can  be  made  available  for  re- 
answer,  the  matter  sought  to  be  set  up  lief  for  the  reasons  stated  in  the  op- 
in  the  supplemental  answer.  Avery  posing  affidavits,  is  one  which  the 
V.  Slarbuck,  (N.  Y.  Super.  Ct.  Gen.  T.)  court  ought  properly  to  decline  to  de- 
16  Civ.  Pro.  (N.  Y  )  396.  termine  upon  the  motion,  and  permit 

3.  Leave  to  Put  In  Snpplomontal  An-  the  issues  arising  upon  the  matters 
iwer  in  Aotion  for  Divoroo.  —  To  justify  alleged  in  the  supplemental  pleading 
the  granting  of  an  applicaiion,  in  an  to  go  to  trial  for  determination."  See 
action  for  divorce,  for  leave  to  put  in  a  also  Kennedy  v.  Kennedy,  73  N.  Y. 
supplemental  answer  alleging  adultery  369;  Mitchell  v.  Allen,  25  Hun  (N.  Y.) 
on  the  part  of  the  plaintiff  committed  513;  Deutsche  Nat.  Bank  v.  Sonneborn, 
since  the  filing  of  the  original  answer,  6  N.  Y.  Wkly.  Dig.  153;  Tifft  v,  Bloom- 
the  court  requires  very  cogent  circum-  berg,  49  N.  Y.  Super.  Ct.  323;  Bate  v. 
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(4)  Avoidance  of  Multiplicity  of  Suits,  —  A  consideration  in 
favor  of  the  allowance  of  leave  to  file  a  supplemental  pleading  is 
that  the  law  does  not  favor  a  multiplicity  of  suits,  and  that  where 
all  matters  in  controversy  may  be  fairly  ended  in  one  action  this 
should  be  done.^ 

(5)  Review  of  Discretion  on  Appeal  —  (a)  In  GraeraL  —  The 
discretionary  power  of  the  court  to  allow  supplemental  pleadings 
to  be  filed,  unless  abused  or  exercised  in  violation  of  established 
rules,  is  not  the  subject  of  review  on  appeal.* 

(b)  AbuM  of  Diierotioii.  —  It  is  well  settled,  however,  that  the  dis- 
cretion which  a  court  exercises  with  reference  to  the  filing  of  sup- 
plemental pleadings  is  not  an  arbitrary  one,  and  when  it  is  clear 
that  the  court,  by  an  abuse  of  its  discretion,  has  materially  preju- 
diced the  rights  of  a  party  by  refusing  to  give  him  leave  to  file  a 
supplemental  pleading,  the  court's  action  will  be  reviewed  on 
appeal.* 

8.  Notice  of  Application  —  a.  Chancery  Practice.  —  In 
ordinary  cases  where  leave  is  sought  to  file  a  supplemental  plead- 
ing in  equity,  notice  of  the  application  is  not  necessary,  and  where 
leave  is  sought  to  file  a  supplemental  bill,  notice  of  the  applica- 
tion is  necessary  only  where  the  complainant  asks  for  a  prelim- 
inary injunction,  or  some  other  special  relief  upon  the  matter  of 
the  supplemental  bill  previous  to  the  time  for  the  appearance 
of  the  defendant  thereto.*  In  a  case  of  doubt,  however,  the 
court  will  direct  that  notice  of  an  application  for  leave  to  file  a 

Fellowes,  4  Bosw.  (N.  Y.)  639.  But  holding  that  the  chancellor  does  not 
see  contra^  Morel  v,  Garelly,  (C,  PI.  possess  the  discretionary  power  of  de- 
Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  269.  nying  a  defendant  the  right  to  avail 

1.  Richwine  z'.  Presbyterian  Church,  himself  of  a  meritorious  defense;  Jacob 
135   Ind.  80;    Peterson  v,  Albach,  51  v,  Lorenz,  98  Cal.  332;  Seehorn  v.  Big 
Kan.    150;    Koerber  v.   New  Orleans  Meadows,  etc.,  Watson  Road  Co.,  60 
Levee  Board,  51  La.  Ann.  523;  How-  Cal.  240;  Schouweiler  v^  Hough,  7  S 
ard   V.   Simmons,   25    La.   Ann.   668;  Dak.  163. 

Blauc  V.  Blanc.  67  Hun  (N.  Y.)  384.  In  Hew  York  **  it  is  well  settled  that 

2.  Arkansas.  —  Miller  v.  Fraley,  23  an  order  allowing  or  refusing  leave  to 
Ark.  733.  serve  a  supplemental  complaint  is  a 

California.  —  Harding  v.  Minear,  54  matter   within    the    discretion  of  the 

Cal.  502.  Supreme  Court,  as  that  discretion  may 

Kansas,  —  Central  Branch  Union  finally  be  exercised  by  the  general 
Pac.  R.  Co.  V.  Andrews,  41  Kan.  370;  term,  and  it  is  not  the  subject  of  re- 
Rogers  V.  Hodgson,  46  Kan.  276;  Simp-  view  in  "  the  Court  of  Appeals.  Farm- 
son  V,  Voss,  31  Kan.  227;  Clark  v.  ers*  L.  &  T.  Co.  v.  Bankers',  etc..  Tel. 
Spencer,  14  Kan.  y^^^per  Brewer.  J.  Co.,  109  N.  Y.  342.     See  also  Fleisch- 

New   York.  —  Schmohl  v.  Fusco,  (C.  mann  r.  Bennett,  79  N.  Y.  579. 

?1.   Gen.   T.)  42  N.  Y.  St.  Rep.  463.  4.  Allen  v.  Taylor,  3  N.  J.  Eq.  435; 

holding  that  an  order  denying  leave  Eager  v.  Price,   2  Paige  (N.  Y.)  335; 

will  not  be  reversed  unless  it  appears  Lawrence  v.  Bolton,  3  Paige  (N.  Y.) 

that  the  order  "  was    made   upon   a  294;  Insurance  Co.  of  North  America 

ground  that  did  not  authorize  the  court  v.  Svendsen,  74  Fed.   Rep.  346.    See 

to  exercise  any  discretion.'*    See  also  also  Ebbets  v.  Marline,  19  Hun  (N.  Y.) 

Spears  V.  New  York,  72  N.Y.  442;  Sin-  294;    Palmer    v.  Murray,  (Supm.  Ct. 

clair  V.  Hollister,  (C.  PI.  Gen.  T.)  16  N.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  550;  Fisk 

Y.  Sapp.  529.  V.  Albany,  etc.,   R.   Co.,   (Supm.   Ct. 

8.  Brooks  r.   Moody,  25  Ark.  452,  Spec.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.)  309. 
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supplemental  bill  be  given  to  the  defendant.^ 

b.  Code  Practice.  —  It  has  been  declared  that  in  the  absence 
of  any  provision  in  the  code  requiring  notice  of  a  motion  for  leave 
to  file  a  supplemental  pleading,  the  proper  course  is  to  govern 
the  practice  according  to  the  rules  which  prevailed  before  the 
adoption  of  the  code ;  •  but  it  would  seem  that  notice  is  usually 
required.'  However,  in  some  states  it  is  expressly  required  by 
statute  that  notice  of  an  application  for  leave  to  file  a  supple- 
mental pleading  shall  be  given,  and  it  has  been  held  that  failure 
to  give  such  notice  is  of  itself  sufficient  ground  for  refusing  the 
motion.* 

1.  Winn  V,   Albert,   2  Md.  Ch.   42;    be  given  of  an  application  for  leave  to 
Allen  V.  Taylor,  3  N.  J.  Eq.  435;  Eager    file  a  supplemental  answer. 

V,  Price,  2  Paige  (N.  Y.)  333.  See  also  FaUnre  to  Senre  Proposed  Pleading  with 
Roach  z/.  La  Farge,  43  Barb.  (N.  Y.)  Kotion  Papers. —  In  Newell  v.  Newell, 
616, 19  Abb.  Pr.  (N.  Y.)67.  See  further  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
I  Hoff.  Ch.  403.  117,  the  court  said:  "Although  the  no- 
where a  Party  Has  Knowledge  of  and  tice  of  motion  asks  for  *  leave  to  serve 
Besisti  Application. —  Where  a  party  a  supplemental  answer/ yet  such  pro- 
defendant  makes  a  limited  appearance  posed  pleading  has  neither  been  pre- 
and  comes  in  and  submits  objections  sented  to  the  court  nor  served  with 
to  a  supplemental  bill,  the  object  of  motion  papers,  and  therefore  the  ap- 
and  necessity  for  notice  are  attained,  plication  must  be  denied."  Following 
and  leave  to  file  the  bill  will  not  be  de-  Stern  v.  Knapp,  (N.  Y.  Super.  Ct.  Gen. 
nied  because  no  notice  was  previously  T.)  8  Civ.  Pro.  (N.  Y.)  54,  and  Noxon 
given.  InsuranceCo.  of  North  America  v.  Glen,  (Supm.  Ct.  Gen.  T.)  2  N.  Y. 
V,  Svendsen,  74  Fed.  Rep.  346,  in  which  St.  Rep.  662. 

the  court  said:  '*  The  defendants  up  Kotiee  to  a  Hew  Defendant  About  to  Be 
to  this  time  have  entered  no  appear-  Brought  In. —  Where  an  order  is  asked 
ance  in  this  court,  and  it  may  be  that  for  leave  to  file  a  supplemental  corn- 
no  notice  was  necessary."  plaint  which  will  bring  in  a  new  defend- 

2.  Fisk  V,  Albany,  etc.,  R.  Co.,  ant,  there  is  no  notice  given  of  the 
(Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  N.  S.  application  for  the  order  to  the  defend- 
(N.  Y.)  309.  in  which  case  it  was  held  ant  who  is  to  be  brought  in.  He  has 
that  notice  need  not  be  given  unless  it  the  same  rights  as  other  defendants 
is  required  by  the  court,  or  unless  an  after  he  has  been  brought  in.  Ebbets 
injunction  or  &'ome  other  special  relief  v,  Martine,  19  Hun  (N.  Y.)  294. 

is  sought.  4.  Avery  v,  Wilson,  47  S.  Cat.  78,  «V- 
8.  Fieischmann  v.  Bennett.  79  N.  Y.  ing  Ex p,  Apeler,  35  S.  Car.  421;  Wag- 
579,  in  which  case  the  court  said;  "A  ener  v.  Booker.  31  S.  Car.  377,  and  Du- 
supplemental  complaint  should  not  be  lany  «/.  Elford,  22  S.  Car.  304.  See  also 
allowed  upon  an  expatte  application.  Flagg  v,  Flagg.  39  Neb.  229,  decided 
In  allowing  it,  it  is  the  duty  of  the  under  Code  Civ.  Pro.  Neb.,  §149,  which 
court  to  consider  all  the  circumstances,  provides  that  *'  either  party  may  be  al- 
and grant  or  refuse  it  as  may  be  just  lowed  on  notice"  to  file  supplemental 
and   proper  in    the     particular    case,  pleadings,  etc. 

Therefore  both  parties  should  be  heard.  Waiver  of  Kotiee.  —  In  Flagg  v.  Flagg, 
and  to  that  end  the  application  should  39  Neb.  229.  it  being  objected  that 
be  upon  notice.*'  Citing  Holyoke  v,  notice  of  an  application  for  leave  to 
Adams,  59  N.  Y.  233.  See  also  Hen-  file  a  supplemental  pleading  was  not 
dricks  v.  Decker,  35  Barb.  (N.  Y.)  298,  given,  the  court  said:  "  In  the  case 
wherein  it  was  declared  that  a  motion  under  consideration  it  does  not  appear 
for  leave  to  file  a  supplemental  answer  whether  or  not  any  notice  of  the  ap- 
should  be  made  upon  afildavits  and  plication  was  served  upon  the  plaintiff, 
notice;  Newell  v,  Newell,  (Supm.  Ct.  but  the  record  does  disclose  that  plain- 
Spec.  T.)  27  Misc.  (N.  Y.)  117;  and  tiff  was  present  in  court  when  the  order 
Goodacre  v.  Skinner,  47  Kan.  575,  in  complained  of  was  made,  and  that  he 
which  case  it  was  held  that  notice  must  excepted  to  the  order.     It  not  appear- 
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4.  How  Application  Made  —  The  Hotion  Papers.  —  The  FraoUoe  in 
ChAnoery  is  to  file  a  petition  for  leave  to  file  a  supplemental  plead- 
ing, which  petition  need  not  embrace  the  averments  intended  to 
be  inserted  in  the  supplemental  pleading,  but  need  only  advise 
the  court  and  the  opposite  party  in  a  general  way  of  the  matters 
intended  to  be  set  up;  *  but  the  design  of  the  pleader  should  be 
clearly  disclosed  so  as  not  only  to  afford  his  adversary  an  oppor- 
tunity to  be  heard  as  to  the  propriety  of  the  supplemental  plead- 
ing, but  also  to  enable  the  court  to  consider  its  propriety.' 

Kotion  under  Hew  York  Code.  —  In  New  York  one  uniform  mode  of 
applying  to  the  court  for  leave  to  file  a  supplemental  pleading 
has  been  established,  to  wit,  by  motion,  and  this  is  properly  made 
on  notice,  or  on  an  order  to  show  cause.' 

5.  Supersedeas  Pending  Application  for  Leave.  —  Where  it  appears 
that  a  supplemental  bill  is  necessary,  and  leave  to  file  one  is 
asked,  the  court  will  order  a  suspension  of  further  proceedings  in 
the  cause  until  such  motion  has  been  heard.* 

6.  Order  Granting  or  Denying  Leave  —  a.  Frame  of  Order.  — 
The  court  cannot  give  a  general  authority  to  a  party  to  serve  a 

ing  that  any  objection  was  at  the  time  41;  Garner  v.  Hannah,  6  Duer  (N.  Y.) 
urged  on  the  ground  that  no  notice  of  262;  Hoyt  v,  Sheldor,  (N.  Y.  Super, 
the  motion  for  leave  of  the  court  to  Cl.  Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59. 
file  had  been  served,  we  mast  regard  Leave  Granted  at  the  Trial.  —  A  sup- 
that  written  notice,  if  not  given,  was  plemental  pleading  can  be  allowed  only 
waived.  Plaintiff  had  actual  knowl-  by  the  court  on  motion,  and  should  not 
edge  of  the  object  of  (he  motion,  and  be  allowed  at  the  trial.  Lyon  v,  Isett, 
appeared  and  resisted  the  granting  34  N.  Y.  Super.  Ct.  41;  Garner  v.  Han- 
thereof.  He  could  not  have  done  more  nah,  6  Duer(N.  Y.)  262. 
had  written  notice  been  served  There  Ftoposed  Pleading  Knst  Be  Fart  of  Ko- 
was  no  abuse  of  discretion  in  granting  tion  Papers. — Where  (he  plaintiff  moves 
the  order  in  question."  for  leave  to  file  a  supplemental  com- 

1.  Parkhurst  cr.  Kinsman,  2  Blatchf.  plaint,  the  proposed  supplemental  com- 
(U.  S.)  72,  8  N.  Y.  Leg.  Obs.  73,  i  Fish,  plaint  should  he  part  of  the  motion 
Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,758,  papers.  Otten  v,  Manhattan  R.  Co., 
holding  that  on  application  for  leave  24  N.  Y.  App.  Div.  130. 

to  file  a  supplemental  bill  it  is  sufil-  Affidavit  of  Kerits.  —  In   New   York 

cient  to  allege  the  matters  which  it  is  rule  23  of  the  Genera]  Rules  of  Prac- 

sought  to  bring  forward  on  informa-  tice  provides  that  where  it  is  sought  to 

tion  and  belief,  whether  such  a  charge  file  a  supplemental  answer  there  shall 

would  or  would  not  be  sufilcient  in  the  be    served    and   filed  an   afiSdavit  of 

supplemen(al  bill  itself.  merits.     Newell  v.  Newell,  (Supm.  Ct. 

2.  Stockton    V.   American    Tobacco  Spec.  T.)  27  Misc.  (N.  Y.)  117. 

Co..  53  N.  J.  Eq.  400.  An  Affidavit  of  the  Atlorney  for  the 
AppUoation  for  Leave  to  Amend  or  to  Defendant  that  the  facts  alleged  in  the 
File  Suppleinental  Bill. —  \n  Xew  I/amp-  proposed  supplemental  answer  have 
s/tire  it  would  seem  that  it  is  imma-  come  to  his  knowledge,  and  to  the 
terial  whether  the  plaintiff  a^ks  for  knowledge  of  the  defendant,  since  the 
leave  to  amend  his  bill  or  to  file  a  original  answer  was  served,  is  a  suffi- 
supplemental  bill,  and,  whichever  he  <:ient  compliance  with  Code  Civ.  Pro. 
asks,  the  court  will  allow  the  bill  to  be  N.  Y.,  §  544,  if  the  proposed  supple- 
amended  or  will  grant  leave  to  file  a  mental  answer  alleges  material  facts 
supplemental  bill,  according  to  what  which  are  the  proper  subject  of  a  sup- 
shall  be  deemed  more  convenient  and  plemental  answer.  Reynolds  v.  i£tna 
just  to  the  parties.  Clark  v.  First  L.  Ins.  Co.,  16  N.  Y.  App.  Div.  74. 
Cong.  Soc,  46  N.  H.  272.  4.  Veazie  v,  Williams,  3  Story  (U.  S.) 
8«  Lyon  v.  Isett,  34  N.  Y.  Super.  Ct.  54, 611, 28  Fed.  Cas.  Nos.  16,906, 16,907. 
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supplemental  pleading  setting  up  any  ne>y  matter  that  may  there- 
after occur  in  the  action  up  to  the  time  when  he  may  see  fit  to 
avail  himself  of  the  privilege,  but  must  confine  him  to  a  specified 
supplemental  pleading.*  The  court  may,  in  an  order  den3Mng 
leave  to  file  a  supplemental  answer,  grant  leave  to  renew  the 
application  in  the  future,*  and  it  has  been  held  that  where  an 
application  is  made  for  leave  to  file  a  supplemental  bill,  the  court 
may  deny  such  application  and  instead  permit  an  amendment  of 
the  original.' 

b.  Imposition  of  Terms  —  (i)  Power  of  Court  to  Impose 
Terms.  —  Since  an  application  for  leave  to  file  a  supplemental 
pleading  is  addressed  to  the  discretion  of  the  court,  in  granting 
such  application  the  court  is  authorized  to  impose  such  terms  as 
maybe  just  and  proper;*  and  where  an  application  is  made 
under  the  code  for  leave  to  file  a  supplemental  complaint  the 
court  sometimes  imposes  terms,*  though  they  have  been  most 
usually  imposed  upon  applications  for  leave  to  file  supplemental 
answers.* 

(2)  What  Terms  May  Be  Imposed,  —  The  terms  which  may  be 
imposed  are  largely  within  the  discretion  of  the  court,''  but  those 

1.  Siransky   v.    Harris,  (Supm.    Ct.     did  not  make  it  clear  thai  the  new  mat- 
App.  T.)  22  Misc.  (N.  Y.)  691.  lei  had  come  to  the  defendant's  knowl- 

For  the  Form  of  an  Order  allowing  a  edge   since  the  filing  of  the  original 

supplemental  answer  to  be  filed,  see  answer,  and  also  because  the  proposed 

Graves   z/.    Niles,    Harr.   (Mich.)  332,  supplemental  answer   was   not    suffi- 

wherein  the  order  is  set  forth  in  full.  ciently  definite  and   certain    to  show 

Order  Essential  to  Kake  Pleading  Part  that    the    new   matter   constituted    a 

of  Seoord.  —  A   supplemental  answer,  defense. 

although   presented    to   the  clerk   for  8.  Parkhurst  v.  Kinsman,  2  Blatchf. 

filing  and  marked  as  filed,  does  not  be-  (U.  S.^  72,  8  N.  Y.  Leg.  Obs.  73,  i  Fish, 

come  a  pleading  in  the  cause  so  as  to  Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,758. 

constitute  a  part  of  the  judgment  roll  4.  Jackson   v.    Parish,    i   Sim.    505; 

until  the  defendant*s  motion  permitting  Clark  v.  First  Cong.  Soc.,46N.  H.  272. 

it    to    be    filed    as  such   pleading    is  5.  Sage  v,  Mosher,  (Supm.  Ct.  Spec, 

granted,  and  where  such  leave  is  re-  T.)  17  How.  Pr.  (N.  Y.)  367;  Myers  v. 

fused  by  the  court  it  never  becomes  a  Metropolitan  El.  R.  Co.,  16  Daly  (N. 

pleading  and  is  not  entitled  to  consid-  Y.)  410,  19  Civ.  Pro.  (N.  Y.)  448. 

eralion  as  a  portion  of  the  judgment  6.  Greenwood  v.  Adams,  80  Cal.  74; 

roll.     Wood  V.  Brush,  72  Cal.  224.  Seehorn  v.  Big  Meadows,  etc.,  Wagon 

Order  Allowing  Supplemental  Complaint  Road  Co.,  60  Cal.  240;  Koerber  v.  New 

—  Provision  for  Demurrer.  —  Since  a  sup-  Orleans  Levee  Board,  51  La.  Ann.  523; 

plemental  complaint  is  not  demurrable,  Pollmann  v,  Livingston,  17  N.  Y.  App. 

but  is  to  be  taken  in  connection  with  Div.  528;  Bate   v,  Fellowes,   4  Bosw. 

and  as  a  part  of  the  original  complaint,  (N.   Y.)  638;    Bates  z^.  Norris,  (N.   Y. 

an  order  allowing  a  supplemental  com-  Super.  Ct.  Gen.  T.)  13  Civ.  Pro.  (N. 

plaint  to  be  filed  need  not  contain  a  Y.)  395;  Guliano  c/.  Whitenack.  (C.  PI. 

provision  allowing  the  defendant  to  de-  Gen.  T.)  3  Misc.  (N.  Y.)  54;  Myers  v. 

mur.     Myers  v.   Metropolitan   El.   R.  Metropolitan  El.  R.  Co.,  16  Daly  (N. 

Co.,  16  Daly  (N.  Y.)  410,  19  Civ.  Pro.  Y.)  410,  19  Civ.  Pro.  (N.  Y.)448;  Sage 

(N.Y.)448.  V.    Mosher,   (Supm.   Ct.   Spec.   T.)  17 

2.  Reynolds  »,  iEtna  L.  Ins.  Co.,  11  How.  Pr.  (N.  Y.)  367. 

N.  Y.    App.    Div.   99,    in    which   case  7.  Myers  v.  Metropolitan  El.  R.  Co., 

leave   to  file  a  supplemental  answer  16  Daly  (N.  Y.)  410,  19  Civ.  Pro.  (N. 

was  asked,  and  the  accompanying  affi-  Y.)  448;  Pollmann  v.  Livingston,  17  N. 

davit  was  held  insufficient  because  it  Y.  App.  Div.  528. 
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usually  imposed  are  the  payment  of  costs.^  The  court  may  also 
require  the  applicant  fo  consent  to  a  continuance,  where  the  cir- 
cumstances make  a  continuance  just  and  proper.' 

Vn.   STTIE,  FEAME,  AVD  ALLEGATIOKS  of  SUPPLEIIEHTAL  PUAD- 

IHG8  —  1.  Preparation  as  a  Distinct  Pleading.  —  A  supplemental 
pleading  must  be  prepared,  as  distinct  from  the  pleading  to  which 
it  is'supplemental.* 

2.  Necessity  to  Conform  to  Order  of  Allowance.  —  The  supple- 
mental pleading  must  be  such  a  one  as  was  described  when  leave 
was  asked,  and  such  as  was  contemplated  by  the  order  granting 
leave,  and  the  pleader  must  not  attempt  to  do,  inferentially 
though  not  directly,  what  the  order  of  the  court  forbids.* 

3.  Style  or  Designation.  —  A  supplemental  pleading  should  in 
strictness  purport  to  be  such,^  but  the  true  nature  of  the  plead- 

Saqniring  Defendant  to  WaiYt  Original  Ct.  Spec.  T.)  31  Abb.  N.  Cas.  (N.  V.) 
Anfwer.  —  The  court  may  in  its  discre-  256,  which  was  a  case  where  a  supple- 
tion,  upon  allowing  a  supplemental  mental  complaint  was  61ed. 
answer  to  be  filed,  impose  as  aeon-  Separate  Supplemental  Pleading  bj  Sash 
dition  that  the  defendant  shall  rest  Plaintiff  —  In  Texarkana,  etc.,  R.  Co. 
upon  the  defease  set  up  in  bis  supple-  v.  Hartford  Ins.  Co.,  17  Tex.  Civ.  App. 
mental  answer  and  waive  the  defense  498,  the  court  said:  '*  The  interveners 
set  up  in  his  original  answer.  Bate  v.  joined  in  a  supplemental  petition,  re- 
Fellowes,  4  Bosw.  (N.  Y.)  638,  in  which  plying  to  the  defendant's  answer.  The 
case  the  supplemental  answer  set  up  matters  therein  alleged  were  common 
the  judgment  of  nonsuit  entered  in  the  to  both  of  them.  It  was  not  necessary 
court  of  a  foreign  state  against  the  that  each  should  file  a  separate  supple- 
plaintiff,  which  judgment  the  defend-  mental  petition." 
ant  relied  upon  as  res  judicata.  For  forms  of  supplemental  pleadings 

I.Jackson  v.  Parish,  i  Sim.  505;  see  Austin  v.  Tones,  47  Kan.  565,  In 
Greenwood  v,  Adams,  So  Cal.  74;  See-  which  case  will  be  found  set  forth  in 
horn  V.  Big  Meadows,  etc.,  Wagon  full  a  supplemental  petition  in  eject- 
Road  Co.,  60  Cal.  240;  Sage  t/.  Mosher,  ment  which  it  was  held  should  have 
(Supm.  Ct.  Spec.  T.)  17  How.  Pr.  (N.  been  permitted  to  be  filed;  Puckett  v. 
Y.)  367;  Guliano  v.  Whitenack,  (C.  PI.  Waco  Abstract,  etc.,  Co.,  16  Tex.  Civ. 
Gen.  T.)  3  Misc.  (N.  Y.)  54;  Bates  v,  App.  339,  in  which  case  also  will  be 
Norris,  (N.  Y.  Super.  Ct.  Gen.  T.)  13  found  a  supplemental  petition. 
Civ.  Pro.  (N.  Y.)  395.  4.  Strange   v.   Collins,  2  Ves.  &  B. 

8.  Greenwood  v,  Adams,  So  Cal.  74;  163;  Graves  v.  Niles,  Harr.  (Mich.)  332; 

Seehorn  v.  Big  Meadows,  etc..  Wagon  Stockton  v.  American  Tobacco  Co.,  53 

Road  Co.,  60  Cal.  240;  Koerbert^.  New  N.  J.  Eq.   400;  Otien  v,  Manhattan  R. 

Orleans  Levee  Board,  51  La.  Ann.  523.  Co.,  24  N.  Y.  App.  Div.  130;  Reynolds 

Where  Defendant  Pleads  Payment  Fend-  v,  iEtna  L.   Ins.  Co.,   11  N.  Y.  App. 

ing  Aetion.  —  In  Bates  v.  Norris,  (N.  Y.  Div.  99. 

Super.  Ct.  Gen.  T.)  13  Civ.  Pro.  (N.  Striking  Off  Pleading  Whieh  Does  Hot 

Y.)  395.    the  court  said:      "  Plain tifif  Conform  to  Order.  —  The  court  will  order 

could  have  insisted  upon  his  costs  as  a  supplemental  answer  to  be  taken  off 

a  condition  for  leave  to  serve  a  sup-  the  file  where  it  sets  up  matters  which 

plemental  answer  setting  up  the  pay-  were  not  comprehended  in  the  applica- 

ments  since  the  commencement  of  the  tion  for  leave  to  file  the  supplemental 

action.     Having  failed  to  obtain  such  answer  and  the  order  granting  the  ap- 

a  provision  in  that  order,  his  right  to  plication.     Strange  v,   Collins,  2  Ves. 

costs  depended  upon  the  amount  of  his  &  B.  163. 

recovery."  6.  Hospes  v.  Northwestern  Mfg.,  etc., 

8.  Walsh  V,  Smyth,  3  Bland  (Md.)  9,  Co.,  22  Fed.  Rep.  565. 

wherein  it  was  declared  that  a  supple-  Olgeotion  Waived. — If  a  supplemental 

mental  bill  is  a  distinct  record ;  Oelber-  pleading  is  wrong  in  name  the  objec- 

man  v.  New  York,  etc.,  R.  Co.,  (Supm.  tion  must  be  made  in  the  trial  court, 
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ing  will  be  determined  solely  by  its  allegations,  and  not  by  the 
mere  name  given  to  it  by  the  pleader.^ 

4.  Parties.  —  Where  a  supplemental  bill  is  filed  for  new  matter, 
and  th.^re  has  been  no  change  of  parties,  all  of  the  parties  to  the 
original  bill  must  be  made  parties  to  such  supplemental  bill.' 

aod  cannot  be  made  for  the  first  time  Lord   Hardwicke;    Blunt  v.    Hly,    4 

on  appeal.  Merchant  v.  Bovryer,  3Tex.  Sandf.  Ch.  (N.  Y.)  362. 

Civ.  App.  367.  PartiM  to  Supplemental  Bill  in  Katnre 

1.  Bauer  Grocer  Co.  x*.  Zelle,  173  III.  of  Bill  of  BeviYor  —  Where  Party  Bioa 

407;  Burke  tf.  Smith,  15  111.  158;  Davis  Pendente  Lite.— In  a  decree  to  accouni, 

V,    iCrug,    95   Ind.     i;    Farrington   v,  if  during  the  account  any  party  should 

Hawkins,  34  Ind.  353;  Frisbie  7/.  Aver-  die,   and   a  supplemental  bill   in  the 

ell,  87  Hun  (N.   Y.)  317;  Howard  v,  nature  of  a  bill  of  revivor  be  filed  to 

Johnston,  83  N.  Y.  371;  White  v,  Joyce,  bring  in  new  parties,  to  such  a  bill  it 

158  U.  S.  138.  is  not  necessary  to  make  the  defend- 

Supplemental  Answer  Wrongly  Styled  ants  in  the  original  bill  parties,  nor. 

Amended    Answer.  —  Even     though    a  when  the  cause  comes  to  be  heard,  can 

pleading  be  styled  an  amended  answer,  those   defendants  object  for  want  of 

if  it  is  in  facta  supplemental  answer  parties,   ^^r  Lord  Hardwicke,  in  Jones 

it  will  be  so  treated  by  the  court,  and  r.  Jones,  3  Atk.  317. 

the  same  consequences  will  flow  from  Bankmptey  ol  Complainant  Pendent* 

it  as  if  il  were  a  supplcmeacal  answer.  Lite. —  In  case  of  an  assignment  by  a 

Howard  v,  Johnston,  83  N.  Y.  371.  in  complainant   under  the    bankrupt  or 

which  case  the  question  was  asked  as  insolvent  act,   the  suit  is  not  strictly 

to  what  judgment  should  be  rendered,  abated  even  as  to  the  complainant,  but 

Amended  Complaint  Wrongly  Styled  it  merely  becomes  so  defective  that 
Sapplemontal  Complaint.  —  In  Frisbie  i/.  he  cannot  proceed  therein  unfil  the 
Averell,  87  Hun(N.  Yj  217,  which  was  assignee  is  brought  before  the  court: 
an  action  on  a  note,  the  plaintifif  filed  and  the  assignee  becomes  so  far  the 
a  so-called  supplemental  complaint  legal  and  equitable  representative  of 
setting  forth  a  note  of  the  same  date  as  the  rights  of  the  complainant  that  upon 
I  he  one  described  in  the  original  com-  the  filing  of  a  new  and  supplemental 
plaint,  and  alleging  that  there  was  bill  in  the  nature  of  a  bill  of  revivor 
a  mistake  in  its  date,  and  asking  a  and  supplement,  by  the  assignee  in  his 
reformation  of  the  instrument  ani  that  own  name,  it  is  not  necessary  to  make 
the  pUintiff  be  allowed  to  recover  upon  the  former  complainant  a  party  thereto, 
it  as  reformed.  The  court  said:  *'  It  which  would  be  necessary  in  case  of 
is  apparent  that  it  was  a  misnomer  to  an  assignment  of  only  a  part  of  the  in- 
call  the  new  pleading  which  was  to  be  terest  of  the  complainant  in  the  subject- 
served  a  supplemental  complaint.  It  matter  of  the  suit.  Per  Chancellor 
wasclearly  an  amended  complaint  and  Walworth,  in  Sedgwick  V.Cleveland, 
not  a  supplemental  complaint,  and  the  7  Paige  (N.  Y.)  287. 
fact  that  a  party  moves  for  relief  under  Action  Against  Hnshand  and  Wife  — 
an  erroneous  name  is  no  proper  reason  Supplemental  Complaint  to  Bring  In  Wife 
for  the  denial  of  the  same."  See  also  as  Exeontriz.  —  Where  a  husband  and 
Farrington  v.  Hawkins,  34  Ind.  353,  wife  are  parties  defendant  in  an  action, 
which  was  an  action  of  trover.  It  was  and  after  the' death  of  the  husband, 
held  in  this  case  that  an  additional  and  the  wife's  qualification  as  executrix 
paragraph  of  the  complaint,  filed  after  under  his  will,  an  order  is  made  grant- 
the  service  of  the  summons,  setting  up  ing  leave  to  serve  a  supplemental  com- 
the  conversion  of  distinct  and  separate  pUint,  which  order  recites  the  death 
property  from  that  originally  described  of  the  husband  and  the  wife's  qualifi- 
in  the  complaint,  which  cause  of  action  cation  as  executrix,  a  supplemental 
accrued  subsequently  to  the  service  of  complaint  which,  in  addition  to  the 
the  summons,  constituted  an  amend-  allegations  in  the  original  complaint, 
ment  to  the  original  complaint,  aod  recites  the  death  of  the  husband  and 
that  it  was  immaterial  that  the  plain-  the  qualification  of  the  wife  as  execu- 
tiff  staled  such  additional  paragraph  a  lrix,.is  not  fatally  defective  because  it 
supplemental  complaint.  does  not  in  terms  make  the  wife  a  party 

8«  Jones   v.   Jones,   3  Atk.  317,  per  defendant  as  executrix.     Amsterdam 
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5.  Application  of  Ordinary  Bales  of  Pleading  —  a.  In  General. 
—  The  same  general  rules  of  pleading  apply  to  supplemental 
pleadings  as  govern  original  pleadings;  ^  thus,  where  the  supple- 
mental pleading  charges  fraud,  the  allegations  must  conform  to 
the  ordinary  rules  as  to  the  method  of  alleging  fraud,*  As  in 
other  pleadings,  however,  immaterial  defects  will  be  disregarded.* 

b.  Definiteness  and  Certainty.  —  A  supplemental  pleading 
must  allege  the  facts  with  the  same  definiteness  and  certainty  as 
are  required  in  other  pleadings,^  but  it  is  sufficient  to  allege  facts, 

First  Nat.  Bank  v.  Shuler,  89  Hun  4.  Central  Branch  Union  Pac.  R.  Co. 
(N.  Y.)  303,  in  which  case  the  couri  v.  Andrews,  41  Kan.  370,  in  which  it 
said:  **  The  function  of  the  supple-  was  sought  to  recover  damages  for  the 
mental  complaint  was  to  charge  her  construction  of  a  railro^  in  a  certain 
as  executrix  of  her  husband  as  well  as  alley,  and  after  several  trials  the  de- 
individually.*'  fendant  applied  for  leave  to  file  a  sup- 
Oljeotions  Waived.  —  ''When  the  plemental  answer,  alleging  that  since 
cause  comes  to  be  heard,  if  the  objec-  the  institution  of  the  action  the  defend- 
lion  by  the  defendant  in  the  original  ant  had  caused  the  alley  to  be  restored 
cause,  for  want  of  proper  parties  to  the  to  its  former  state,  and  to  such  a  state 
supplemental,  was  not  made  in  the  as  not  necessarily  to  impair  its  useful- 
first  instance,  it  will  be  too  late  to  ness  as  an  alley.  It  was  held  that 
make  the  objection  when  the  cause  leave  was  properly  refused  for  the  fol- 
comes  on  again,  if  it  was  put  off  only  lowing  reasons:  ''  The  supplemental 
for  want  of  formal  parties  by  the  court,  answer  offered  to  be  filed  was  general 
in  order  that  the  decree  might  be  com-  in  its  terms,  and  contained  no  slate- 
plete."  ^/r  Lord  Hard wicke,  in  Jones  ment  as  to  when  the  alley  had  been 
tf.  Jones,  3  Atk.  217.  restored  and  repaired,  if  it  had  been 

1.  Goodrich  v.  Stanton,  71  Conn.  418,  done  at  all.  The  affidavit  accompany- 
to  which  case  reference  is  made  as  ing  the  answer  was  silent  in  this  re- 
illustrating  the  zule  as  stated  in  the  spect,  and,  besides,  there  was  no  show- 
text.  In  that,  case  Baldwin,  J.,  said:  ing  made  why  this  new  matter  was  not 
*'  It  is  the  duty  of  a  plaintiff  to  narrate  presented  to  the  court  at  an  earlier 
the  facts  which  constitute  his  case,  ac-  stage  of  the  litigation.  The  action  has 
cording  to  the  truth,  and  leave  it  to  the  been  pending  for  more  than  ten  years, 
court  to  draw  the  proper  legal  infer-  has  been  r^peatedlyiried  on  the  issues 
ences.  This  narration  should  be  con-  made  between  the  parties,  and  before 
fined  to  a  single  count,  unless  the  additional  defenses  are  interposed  or 
transaction  be  one  from  which  two  Sep-  new  issues  made,  a  full  and  definite 
arate  and  distinct  causes  of  action  statement  of  the  facts  constituting  the 
arise."  proposed  defense  should   have    been 

2.  Chouteau  v.  Rice,  i  Minn.  106.        made  and  satisfactory   reasons  given 
8.  Toulmin  v.  Hamilton,  7  Ala.  352.     for  the  delay  in  presenting  the  same." 

wherein  immaterial  defects  in  a  sup-  See  also  Reynolds  t/.  ^EtnaL.  Ins.  Co., 

plemental  bill  were  disregarded.  ii  N.  Y.  App.  Div.  99.     Sec  further 

Impertinenoe.  —  A  supplemental  bill  article  Definiteness  and  Certainty 

must  not  contain   impertinent  or  re-  in  Pleadings,  vol.  6,  p.  246. 
dundant  matter.     Nevada  Nickel  Syn-        Certainty  Ssquired  in  Equity  Pleading. 

dicate  v.  National  Nickel  Co.,  86  Fed.,  — The  allegations  of  a  supplemental 

Rep.  486.  bill  must  be  sufficiently  definite  and 

CopiM  of  Doonmenti. —  In  a  supple-  certain,  and  although  the  same  strict- 
mental  bill  it  is  not  absolutely  essential  ness  may  not  be  necessary  as  Is  re- 
that  contracts,  deeds,  and  other  docu-  quired  in  actions  at  law,  it  is  necessary 
ments  should  be  copied  in  hac  verba^  to  allege  facts  with  all  necessary  and 
but  a  plain,  clear,  and  concise  state-  convenient  certainty  as  to  essential  cir- 
ment  of  the  facts  as  to  the  existence,  cumstances  of  time,  place,  manner, 
character,  and  su  bstance  of  such  docu-  and  other  incidents,  in  compliance  with 
ments  is  sufficient.  Nevada  Nickel  ordinary  rules  of  equity  pleading. 
Syndicate  v.  National  Nickel  Co.,  86  Dunham  v.  Eaton,  etc.,  R.  Co.,  i  Bond 
Fed.  Rep.  486.  (U.  S.)  492,  8  Fed.  Cas.  No.  4,150. 
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and  in  accordance  with  the  ordinary  rule  of  pleading  it  is  not 
necessary  or  proper  to  allege  mere  matters  of  evidence.* 

6.  Beferenoe  to  Original  Pleading  —  Reiteration  of  Original  Allega- 
tions. —  It  has  been  held  that  a  supplemental  pleading  need  not 
contain  any  reference  to  the  original  pleading,'  although  it  is  not 
unusual  for  a  supplemental  pleading  to  refer  to  the  original  and 
recite  some  of  its  averments.* 

lUiterfttion  of  AYtrmenti  of  Original  Pleadiiig.  —  The  province  of  a  sup- 
plemental pleading  is  only  to  set  out  such  material  facts  as  have 
occurred  since  the  filing  of  the  original  pleading,  which  may  have 
changed  the  position  and  rights  of  the  parties  and  thus  varied  the 
relief  to  which  they  are  entitled,  and  consequently  there  is  no 
necessity  to  copy  the  original  pleading  or  to  reiterate  the  facts 
alleged  therein.** 

7.  Supplemental  Bills  —  a.  In  General.  —  It  is  the  uniform 
course  to  state  in  a  supplemental  bill  that  the  supplemental  mat- 
ter has  occurred  since  the  filing  of  the  original  bill,*  and  it  is 
indispensably  necessary  that  the  bill  shall  allege  facts  which  are 
of  equitable  cognizance  and  which,  where  additional  or  different 
relief  is  sought,  are  such  as  to  give  a  court  of  equity  jurisdiction.* 
Where  it  does  not  appear  from  the  supplemental  bill  that  there 

1.  Lyster  v,  Stickney,  I2  Fed.  Rep.  Complaint.  —  In  McRoberts  v,  Pooley, 
609,  wherein  the  rule  was  applied  to  a  (Bufifalo  Super.  Ct.  Gen.  T.)  i  N.  Y. 
supplemental  bill.  St.   Rep.  725,  in   which  case  a  supple- 

2.  Gibbon  v,  Dougherty,  10  Ohio  St.  mental  complaint  was  filed,  the  court 
365,  wherein  it  was  held  that  although  said:  **  To  show  how  the  plaintiff's 
the  supplemental  petition  did  not  refer  rights  have  changed  since  he  com- 
10  the  original  petition  the  plaintiff  menccd  his  action,  and  to  what  relief 
was  entitled  to  the  full  benefit  of  the  he  is  now  entitled,  is  the  onlv  purpose 
allegations  contained  in  the  original  of  his  supplemenul  complaint.  Ir  is 
petition.  not  necessary  that  he  should  repeat  the 

8.  Dunham  v,  Eaton,  etc.,  R.  Co.,  i  allegations  contained  in  his  amended 

Bond(U.  S.)492,  8  Fed.  Cas.  No.  4,150.  complaint.    That    is   still   before   the 

wherein   a  supplemental    bill    recited  court,  a  part  of  the  record,  and  when 

material  averments  of  the  original  bill,  read    with     the    supplement    thereto 

4,  Robbins  v.  Wells,  (N.  Y.  Super,  shows  the  present  state  of  the  plain- 

Ct.  Gen.  T.)26  How,  Pr.  (N.  Y.)  15.  18  tiff's  demand  and  the  relief  which  he 

Abb.  Pr.  (N.Y.)  191, /^r  Robertson,  J.;  now  asks  for.     These   considerations 

McRoberts  v.  Pooley,  (Buffalo  Super,  show  that  the  demurrer  cannot  be  sub- 

Ct.  Gen.  T.)  i  N.  Y.  St.  Rep.  725.  tained,  because  it  was  not  necessary 

U.S.  Equity  Bule  58  provides  as  f  ol-  that  the  supplemental  complaint  should 

lows:    **  It  shall  not  be  necessary  in  show  all   the   facts    constituting    the 

any    »    »    *    supplemental  bill  to  set  plaintiff's  cause  of  action,  or  that  the 

forth  any  of  the  statements  in  the  orig-  defendant  who  demurs  was  properly 

inal   suit   unless   the   special   circum-  made  a  party  to  the  action,  but  only 

stances  of   the  case   may  require  it."  those   facts  arising  since  the  former 

Nevada  Nickel  Syndicate  v.  National  complaint   which   have    changed    the 

Nickel  Co.,  86  Fed.  Rep.  486,  in  which  rights  of  the  parties  and  made  other 

case  it  was  held  that  such  rule  merely  relief  proper   than  that  demanded  in 

relieves  the  pleader  from  setting  forth  that  complaint." 

such    matters     at    length,    and    that  5.  Usborne  v.  Baker,  2  Madd.  378. 

if  he  chooses   to  insert  them   in   the  8.  Chappell   Chemical,   etc.,  Co.   v. 

pleading  they  will  not  be  expunged  as  Sulphur  Mines  Co.,  85  Md.  681;  Mc- 

irrelevant.  Elwain  v.  Willis,  3  Paige  (N.  Y.)  505, 

Bepetition  of  Avtrmenti  in   Original  wherein   it  was  held   that  a  supple- 
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is  any  alteration  in  the  interests  of  the  parties,  or  that  there  are 
any  particular  circumstances  requiring  further  discovery,  and  the 
subsequent  matter  alleged  is  not  such  as  to  vary  the  relief  sought 
under  the  original  bill,  the  supplemental  bill  is  bad.^  However, 
even  though  some  of  the  allegations  of  a  supplemental  bill  are 
loose  and  indistinct,  it  will  be  upheld  when,  taken  in  connection 
with  other  allegations,  it  is  sufficient  to  call  for  discovery  and 
relief.* 

b.  The  Prayer,  —  A  supplemental  bill  must  pray  for  the 
same  relief  as  that  asked  in  the  original  bill,  or  similar  relief,  and 
a  prayer  that  the  original  bill  be  dismissed  is  improper.' 

8.  Supplemental  Complaints  or  Petitions  — /7.  Averment  of 
Material  Facts.  —  A  supplemental  complaint  or  petition 
must  allege  "  material  facts  "  in  compliance  with  the  provisions 
of  the  code,  and  it  is  not  sufficient  to  allege  facts  which  are  not 
connected  with  the  cause  of  action  asserted  in  the  former  plead- 
ing and  not  material  to  the  relief  originally  sought.*    The  court 

mental  bill  mast  allege  facts  which  cove ry  of  a  second  judgment  against 
constitute  the  foundation  for  relief  in  the  same  defendant  since  the  corn- 
relation  to  the  supplemental  matter.  mencementof  the  suit  was  bad  in  sub- 

Avermmit  of  Sabteqveiit  Srent  and  stance  because  it  was  filed  before  the 
Alteration  of  Eights  of  Parties.  —  In  return  day  of  the  execution  on  the  sec- 
Nevada  Nickel  Syndicate  v  National  ond  judgment,  and  did  not  allege  that 
Nickel  Co.,  86  Fed.  Rep.  486,  il  was  there  was  any  property  on  which  the 
held  that  if  a  supplemental  bill  is  occa-  complainant  had  obtained  a  lien  by  the 
sioned  by  any  event  subsequent  to  the  issuance  of  that  execution.  And  see 
filing  of  the  original  bill,  it  must  state  generally  articles  Creditors'  Bills, 
that  event  and  the  consequences  of  vol.  5,  p.  388;  Fraudulent  Convey- 
such  event  with  respect  to  the  parties  ances,  vol.  9,  p.  719. 
and  their  rights.  Averment  of  Faots  Whioh  Strengthen 

Setting  Up  Interest  Aequired  by  Com-  PlaintiiPs  Title.  —  Where  the   put  pose 

plainant    Pendente     Lite.  —  A    supple-  of  a  supplemental  bill  is  to  allege  facts 

mental  bill  which  is  filed  for  the  pur-  which  strengthen  the  plaintiff's  title, 

pose  of  setting  up  an  interest  obtained  the  plaintiff  must  aver  particulars  and 

by  the  complainant  pendente  lite  is  de-  facts  as   to   the   title   claimed  by  the 

murrable  where  it  appears  that  no  in-  plaintiff.      Emerson  v.    Hubbard,   34 

terest  capable  of  being  asserted  either  Fed.  Rep.  337. 

at  law  or  in  equity  passed  to  the  com-  9.  Chouteau  v.  Rice,  i  Minn.  106. 

plainant.     Winslow  v.  Leland,  128  111.  8.  Electrical    Accumulator    Co.     t/. 

304.  Brush  Electric  Co.,  44  Fed.  Rep.  602. 

1.  Hasbrouck  v.  Shuster,  4  Barb.  (N.  The  Prayer  of  a  Bill  of  Bevivor  is  that 

Y.)  285,  citing  Adams  v.  Dowding,  2  the  suit  be  revived,  and  this  relief  is 

Madd.  59,  and  Milner  v.  Hare  wood,  17  denied  or  granted  by  the  court  upon 

Ves.  Jr.  144.     See  also  Atwood  v,  Shen-  the  hearing  on  the  bill  of  revivor.     Ptr 

andoah  Valley  R.  Co.,  85  Va.  966,  in  Talcott,  J.,  in   Beach  v.  Reynolds,  64 

which  case  the  court  said:      "  It  is  Barb.  (N.  Y.)  506. 

quite  clear  that,  as  the  supplemental  4.  California.  —  Baker    v.    Brickell, 

bill  sought  no  discovery,  alleged  no  102  Cal.  620,  which  case  was  decided 

new  matter,  and  tendered  no  issue  not  under  Code  Civ.  Pro.,  §  464,  providing 

already  made,  the  court  was  right  in  that  a  supplemental  complaint  must 

refusing  leave  to  file  it,  as  delay  only  allege  "  facts  material  to  the  case  oc- 

would  have  been  the  result."  curring  after  the  former  complaint." 

Sapplemental  Creditors'  Bill.  —  In  Mc-  Indiana,  —  Patten  v,  Stewart,  24  Ind. 

Elwain  v,  Willis,  3  Paige  (N.  Y.)  505.  333. 

which  was  a  creditor's  suit,  it  was  held  New    York,  —  Lindenheim   v.    New 

that  a  supplemenUl  bill  stating  the  re*  York  El.  R.  Co.,  28  N.  Y.  App.  Div. 
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will  not  permit  a  supplemental  complaint  to  be  filed  when  there 
is  no  necessity  for  it,  and  when  the  facts  therein  sought  to  be 
alleged  are  within  the  issue  which  has  been  framed/  or  where  it 
proposes  to  introduce  new  matter  of  controversy  which  would 
complicate  the  action  with  no  advantage  to  the  parties.* 

b.  Averment  of  Cause  of  Action.  —  The  facts  alleged  in  a 
supplemental  complaint  must  be  good  in  substance,  and  must  be 
such  as  to  entitle  the  plaintiff,  in  connection  with  the  facts  alleged 
in  his  original  complaint,  to  relief  such  as  the  court  has  jurisdic- 
tion to  give; *  but  as  a  general  rule  supplemental  complaints  do 
not  state  a  cause  of  action,  because  they  merely  state  matters 
which  have  occurred  since  the  original  complaint  was  drawn,  and 
which  are  supplemental  to  that  complaint,  and  it  is  sufficient  if 
the  original  and  supplemental  complaints  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  sought.* 

170,   wherein  the  court  said  that  the  bring  a  separate  action  if  she  has  an 

*'  material  facts  "  referred  to  in  Code  enforceable  cause  of  action." 

Civ.  Pro.»  §  544.  arc  facts  connected  1.  Holly  v.  Graf,  29  Hun  (N.  Y.)  443, 

with  the  cause  of  action  asserted  in  the  in  which  case  the  court  nV^-^Hasbrouck 

former  pleading.     They  may  be  new  v.  Shuster,  4  Barb.  (N.  Y.)  285. 

matter,  but  cannot  be  a  new  cause  of  2.  Buchanan  v,  Comslock,  57  Barb, 

action,  that  is  to  say,  an  entirely  inde-  (N.  Y.)  582. 

pendent  right  which  had  no  previous  8.  Paulson  v.  Nunan,  72  Cal.  243; 

existence  and  has  no  connection  what-  Campbell  v,  Campbell,  (Supm.  Ct.  Gen. 

e\^er  with  the  pending  suit.     See  also  T.)  7  N.  Y.  St.  Rep.  443;  New  England 

McCullough  V,  Colby,  4  Bosw.  (N.  Y.)  Water  Works  Co.  v.  Farmers  L.  &  T. 

603;  Buchanan  v.  Comstock,  57  Barb.  Co.,  23  N.  Y.  App.  Div.  571,  in  which 

(N.    Y.)   582;    Bowery   Nat.    Bank   ».  last  case  the  court  said:    "There  is 

Duiyee,  74  N.  Y.  491;  Corbin  v.  Knapp  the    additional    difficulty    that     these 

5  Hun  (N.  Y.)  197:  Wattson  v.  Thibou,  furiher  facts   fail  to  slate  a  cause  of 

(Supm.  Ct.  Gen.  T.)   17   Abb.    Pr.  (N.  action    at    all,  either    in    contract    or 

Y.)  184:  Slauson  v.  Englehart,  34  Barb,  tort." 

(N.  Y.)  198:  Dann  v,  BaKer,  (Supm.  Ct.  Matteni  Kay  Be  of  Equitable  or  Legal 

Gen.  T.)  12  How.  Pr.  (N.  Y.)  521.  Cognlaance.  —  Where    a    supplemental 

Ohio.  —  Glenn  v.  Hoffman,  2  West,  complaint  or  petition  is  filed  in  a  code 

L.   Month.  599,2  Ohio  Dec.  (Reprint)  state,  and  matters  in  furtherance  of  the 

401.  original  pleading  are  alleged,  the  court 

Wisconsin,  — ^QOTi^iVi   v.  Orton,    21  will    not    stop   to   inquire   whether   a 

Wis.  2B3.  cause  of  action  at  law  or  in  equity  is 

KuBt  Allege  Faeta  Germane  to  Original  alleged  in  the  supplemental  petition, 

Caoie  of  Action. —  In    Lindenheim    v.  as  it  is  sufficient  if  facts  are  alleged 

New  York  El.   R.  Co.,  28  N.  Y.  App.  which  constitute  a  cause  of  action  at 

Div.  170,  the  court  said:  '*  There  must  law  or  in  equity.     Per  Black,  P.  J.,  in 

be  a  relation  in  fact  between  the  orig-  Childs  v.   Kansas  City,  etc.,   R.  Co., 

inal  cause  of  action  as  set  out  in  the  117  Mo.  414. 

complaint,  and  the  new  or  other  mat-  Faoti    Prematurely    Alleged.  —  Leave 

ter  set  up  in  a  supplemental  pleading,  to  file  a  supplemental  complaint  will 

We  do  not  mean  to  say  that  the  court  be  denied  where  its  allegations  show 

is  without  power  in  a  proper  way  and  that  the  cause  of  action  sought  to  be 

on  a  proper  application  to  amend  plead-  setup  has  not  yet  accrued,  and  that 

ings  so  that  even  a  new  cause  of  action  the  action    is  premature.     New  Eng- 

might  be  declared  upon;  but  to  allow  land  Water  Works  Co.  v.  Farmers*  L. 

it  to  be  done  by  supplemental  pleading  &  T.  Co.,  23  N.  Y.  App.  Div.  571. 

is  not  the  proper  way,  especially  in  a  4.  Farris    v.   Jones,    112    Ind.    498; 

case  of  this  character  where  the  defend-  Wayne  Pike  Co.  v.  Hammons,  129  Ind. 

dant's  rights  might  be  very  much  im-  368;  Gunn  v.  Strong,  (Ky.  1898)47  S. 

paired,   and   when   the   plaintiff   may  W.  Rep.  339;  Fisher  v.  Gunn,  (N.  Y, 
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c.  Joinder  of  Causes  of  Action.  — The  plaintiff  may,  in  a 
supplemental  complaint,  join  causes  of  action  precisely  as  he  may 
in  an  original  complaint,  and  not  otherwise.^ 

9.  Supplemental  Answers  —  in  General.  —  Facts  must  be  stated 
showing  that  matters  alleged  are  such  as  may  be  properly  set  up 
in  a  supplemental  answer.  Thus,  a  defendant  in  a  suit  in  equity 
must  allege  in  his  supplemental  answer  that  he  was  ignorant,  at 
the  time  of  putting  in  his  original  answer,  of  the  new  facts  sought 
to  be  brought  upon  the  record,  or,  if  they  were  known  to  him  at 
that  time,  that  they  were  omitted  by  mistake  or  inadvertence, 
or  he  must  state  some  other  sufficient  reason  for  the  omission.* 

A  Sapplamental  Answer  tinder  the  Code  necessarily  cannot  be  a  general 
denial,  but  must  be  a  special  answer  showing  facts  which  have 
occurred  since  the  original  answer  was  filed.' 

SnllLeienoy  of  Supplemental  Answer  in  Snbitanoe.  —  A  supplemental  answer 
filed  in  a  suit  inequity  must  introduce  some  substantial  matter  of 
defense,  and  the  court  may  deny  leave  to  file  a  supplemental 
answer  which  sets  up  purely  technical  matters  that  are  without 
substantial  merit  ;^  and  likewise  under  the  code  a  supplemental 

Super.  Ct.  Spec.  T.)  12  Misc.  (K.  Y.)  diyidnal  and  BepresentatiTe  Capacities. — 
207;  Myers  V.  Metropolitan  El.  R.  Co.,  A  supplemental    complaint  must  not 
16  Daly  (K.  Y.)  410,  19  Civ.  Pro.  (N.  violate  the  rule  of  pleading  which  for- 
Y.)  448.  bids  a  plaintiff  to  pray  relief  against 
Eeqaisitee  of  Sapplemental  Petition  bj  the  defendant  in  bis  individual  capac- 
Assignee.  —  Where,  pending  an  action  ity  and  also  as  executor  of  a  decedent, 
on   a   noie,    the    plaintiff   assigns   the  McMahon  v.  Allen,  (C.  PI.  Gen.  T.)  3 
note,  if  the  original   petition  states  a  Abb.  Pr.  (N.  Y.)  89. 
causeof  action  a  supplemental  petition        9.  Harrington  v.  Slade,  22  Barb.  (N. 
filed  by  the  assignee  need  state  no  more  Y.)  161,  in  which  case  the  court  said: 
than  that  pending  the  action  he  be-  "  He  merely  states  the  new  facts  upon 
came  the  owner  of  the  note  by  assign-  information  received  since  the  putting 
ment.     Gunn  v.  Strong,  (Ky.  1898)47  in  of  his  original  answer.     This  may 
\.  W.  Rep.  339.  be  strictly  true,  and   yet  he  may  have 
1.  Richwine  V.  Presbyterian  Church,  had  full  knowledge  of  such  facts  when 
135  Ind.  So.  he  put  in  such  answer.'*     Cf/tr/t^Bowen 
Demnrrer  for  Xiqoinder.  —  A  demur-  v.  Cross,  4  |ohns   Ch.  (N.  Y.)  375,  and 
rer  to  an  original  and  a  supplemental  i  Barb.  Ch.  Pr.  165,  166. 
complaint    will    be    sustained    where        For  the   Form  of  a  Sapplemental  An- 
there  is  a  misjoinder  of  causes  of  action  swer  see  Seehorn  v.  Big  Meadows,  etc., 
in  I  hem.     Harris  v,  Elliott,  29  N.  Y.  Wagon  Road  Co.,  60  Cal.  240,  wherein 
App.  Div.  568.  will  be  found  set  forth  in  full  a  supple- 
Waiver  of  Objeotion  to  Misjoinder. —  mental  answer  which,  it  was  held,  the 
A  supplemental  complaint  or  petition  court  should  have  allowed  to  be  filed, 
which  discloses  two  causes  of  action        8.  Johnson  v.  Briscoe,  92  Ind.  367. 
that  should  have  been  separately  stated        Sapplemental  Answer  in  Abatement. — 
is  subject  to  the  same  rules  as  an  orig-  Where  a  supplemental   answer  is  evi- 
inal  pleading;    and  if  no  objection  is  dently  interposed  as  a  plea  in  abate- 
made  by  motion,  the  misjoinder  will  ment  only,  and  the   prayer  is  that  the 
be  of  no  avail  on  appeal.     Childs  v.  proceedings  be  stayed,  etc.,  the  plead- 
Kansas  City,  etc.,  R.Co.,  117  Mo.  414,  ing  will  be  treated  as  a  plea  in  abate- 
in  which  case  the  court  nV^d'Mooney  e^.  ment  and    not   as  an    answer  in  bar. 
Kennett,  19  Mo.  551;  Christal  v.  Craig,  Noonan  v.  Orton,  34  Wis.  259. 
80  Mo.   367;   and   Otis  v.  Mechanics'        4.  French  v.  Edwards,  4  Sawy.  (U. 
Bank,  35  Mo.  128.  S.)  125,  9  Fed.  Cas.  No.  5.097;  Suydam 
Belief  Sooght  Against  Defendant  in  In*  v,  Truesdale,  6  McLean  (U.S.)  459. 

73  Volume  XXI. 


fltjle,  FnuM,        SUPPLEMENTAL  PLEADINGS,    and  Allegaaona. 

answer  must  set  up  material  facts  which  constitute  a  defense  to 
the  action,^  although  it  has  been  said  that  it  is  sufficient  if  a  sup- 
plemental answer  contains  averments  of  facts  which  the  court 
would  be  bound  to  hear  before  giving  the  judgment  demanded 
by  the  plaintilBf.* 

10;  Verification. —  A  Sappkmenui  Bm  must,  it  would  seem,  be  veri- 
fied by  affidavit  or  other  satisfactory  proof.' 

Yerifloation  of  SapplimenUl  Ploading  AUowed  bj  the  Ood«.  —  It  has  been 
stated  broadly  that  a  supplemental  complaint  need  not  be  veri- 
fied unless  its  verification  is  required  by  statute;"^  but  where  the 

1.  Colorado,  —  Pollard  v,  Lathrop,  12  is  not  sufficieat  if  it  aUeges  merely 

Colo.  171.  that  the  plaintiff  offered  to  return  10 

Iowa,  — State  v,  Williams,  go  Iowa  the  defendant  and  live  with  him,  with- 

515.  out  alleging  an  acceptance  of  the  offer, 

Kansas,  —  Goodacre  v.  Skinner,  47  since  an  unaccepted  offer  is   not  of 

Kan.  575,  holding  that  it  is  not  error  itself  a  condonation,  but  only  an  ex- 

to  deny  leave  to  file  a  supplemental  pression  of  a  willingness  to  condone, 

answer  which  would    not   create  an  Betz  v.  Betz,  (N.  Y.  Super.  Ct.  Gen. 

issue  if  allowed.  T.)  19  Abb.  Pr.  (N.  Y.)  90. 

New  York,  —  Purdy  v,  Manhattan  R.  Avarmenti  as  to  Jadgment.  —  Where  it 
Co.,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  is  sought  by  a  supplemenial  answer  to 
394;  Matthews  v,  Chicopee  Mfg.  Co.,  set  up  a  judgment  as  res  judicata^  the 
3  Robt.  (N.  Y.)  711;  Ratzer  v'.  Ratzer,  defendant  must  follow  the  ordinary 
(Supm.  Ct.)  a  Abb.  N.  Cas.  (N.  Y.)  461;  rules  of  pleading  as  to  making  such 
Morel  V.  GareUy,  (C.  PI.  Gen.  T.)  16  defense,  and  must  allege  facts  showing 
Abb.  Pr.  (N.  Y.)  269;  Gernstein  v.  an  identity  of  interest  in  the  subject- 
Fisher,  (N.  Y.  Super.  Ct.  Spec.  T.)  la  maUer  such  as  to  make  the  judgment 
Misc.  (N.  Y.)  211 ;  Goddard  t'.  Benson,  conclusive  in  his  favor.  Goddard  v, 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  Benson,  (C.  PI.  Gen.  T.)  15  Abb.  Pr. 
191;    Williams  v.   Hays,    (Supm.  Ct.  (N.  Y.)i9i. 

Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  97;  Betz  8.  Pedrick  v. White,  i  Met.  (Mass.)  76. 

V,  Betz,  (N.  Y.  Super.  Ct.  Gen.  T.)  19  FaUure  to  Verify  Original  BiU  Cured. 

Abb.   Pr.  (N.   Y.)  90;  Avery  v.  Star-  —  It  would  seem  that  where  it  is  nec- 

buck,  (N.  Y.  Super.  Ct.  Gen.  T.)  16  essary  that  an  original  bill  should  be 

Civ.  Pro.  (N.  Y.)  396.  verified,  and  it  is  not  verified,  a  sup 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co.,  plemental  bill  which  is  duly  verified  m 

2  Utah  174.  so  far  as  it  alleges  facts  averred  in  the 

9.  Per  Sedgwick,  C.  J.,  in  Wilbur  v,  original  bill  cures  the  failure  to  verify 

Gold,  etc.,  Tel.  Co.,  52  N.  Y.  Super,  the  original  bill.   Conover  zr.  Ruckman, 

Ct.  189.  34  N.  J.  Eq.  293,  which  was  a  suit  for 

lUnfltrationi.  —  In  Elliot    v.  Teal,  5  injunction. 

Sawy.  (U.  S.)  188,  which  was  decided  Objeotioiii  Waived.— Where  the  com- 

under  a  statute  allowing  the  defend-  plainant   makes  no  objection   to   the 

ant  to  file  a  supplemental  answer  alleg-  affidavit    to  a  supplemental    answer, 

ing  "  facts  material   to  the  case,"  it  and  consents   to  the  submission  and 

was  held  that  a  supplemental  answer  trial  of  the  cause  on  the  bill  and  orig- 

setting  up  the  fact  that  pending  the  ac-  inal   and   supplemental  answers,   the 

tion  the  plaintiff  had  transferred  his  presumption   must  be  indulged    that 

interest  in  the  cause  of  action  was  in«  objections  10  theaffidavit,  if  ever  good, 

sufficient,  because  there  was  a  statute  were  waived.     Steiner  v,  Sch')lze,  105 

providing  that    no  action   should   be  Ala.  607. 

abated  for  any  such  cause,  and  that  4.  Kimble  v.   Seal,   92  Ind.  276,  in 

every  action  should  be  prosecuted  in  which  case  it  was  said:    "  It  is  further 

the  name  of  the  real  party  in  interest,  objected  that  the  supplemental  com- 

Condonation  in  Action  for  Divoroe.  —  plaint  was  not  verified,  and  no  affidavit 

In  an  action  for  divorce  a  supplemenial  accompanied  it  showing  the  necessity 

answer  which  purports  to  set  up  con-  for  its  being  filed.     The  statute  does 

donation  of  the  injuries  complained  of  not  require  a   supplemental  pleading 
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facts  alleged  are  such  that  if  they  were  alleged  in  an  original 
pleading  verification  would  be  necessary,  a  supplemental  plead- 
ing must  be  verified.* 

vnL  Objections  TO  Stjfplemehtal  Pleadihos  —  1.  By  Demurrer 
—  a.  Supplemental  Bill.  —  Where  a  supplemental  bill  does 
not  contain  matter  that  is  proper  in  a  supplemental  bill,  objec- 
tion may  be  taken  by  demurrer;'  thus,  a  supplemental  bill  is 
demurrable  if  it  appears  on  its  face  that  the  matters  charged 
therein  arose  previous  to  the  commencement  of  the  suit,  and  that 
an  amendment  should  have  been  filed  instead  of  a  supplemental 
bill.* 

LaehM  la  Filing  Snpplementol  Bill.  —  Where  a  supplemental  bill  dis- 
closes on  its  face  the  fact  that  it  was  not  filed  in  time,  objection 
may  be  taken  by  demurrer.* 

Tkilnre  to  Obtain  LaftTt  of  Court.  —  It  has  been  held  that  the  objec- 
tion that  a  supplemental  bill  was  filed  without  leave  of  court  can- 
not betaken  by  demurrer,  but  only  by  a  motion  to  dismiss  which 
is  addressed  to  the  discretion  of  the  court.* 

Dtmnrrer  Does  Hot  Beaeh  Original  Bill.  —  Where  there  is  a  demurrer 
to  the  supplemental  bill  only,  the  chancellor  upon  sustaining  the 
demurrer  should  not  order  both  the  original  and  supplemental 
bills  to  be  dismissed,  but  only  the  supplemental  bill.* 

lo  be  sworn  to,  and  this  supplemenlal  take  advantage  of  the  irregularity  by 

complaint  states  the  necessity  for  its  a  plea  alleging  that  fact.     Citing  Mitf. 

being  filed.     That  is  sufficient  in  this  PI.  164,  230,  and  Baldwin  v.  Mackown, 

case."  3  Atk.  817. 

1.  Bern  is  V.  Wells,  10  Tex.  Civ.  App.  4.  Henry  p.  Travelers'  Ins.  Co.,  45 

626,  wherein  the   plaintiff  sought  by  Fed.  Rep.  299. 

supplemental  petition  a  writ  of  seques-  6.  Henry  v.  Travelers'  Ins.  Co.,  45 

tration,   and  it   was  held  that  it  was  Fed.    Rep.    299.     But  see  Tappan   v. 

necessary  to  verify  such  supplemental  Evans,  12  N.  H.  330   in  which  case  the 

petition.     See  also  to  the  same  effect  court  allowed  the  objection  to  be  taken 

Egan   V,   Fush,  46  La.   Ann.  474,  in  by  demurrer. 

which  case  the  court  cited  Lemann  v,  6.  McElwain  v.   Willis,  3  Paige  (N. 

Trujcillo,  32  La.  Ann.  65,  and  Gumbel  Y.)  505.     But  see  Williams  v.  Winans, 

V.  Beer,  36  La.  Ann.  487.  20  N.  J,  Eq.  392,  in  which  the  plaintiff's 

9.  Baldwin  v.  Mackown,  3  Atk.  817;  want  of  equity,  as  shown  by  his  orig- 

Milner  v.  Harewood,  17  Ves.  Jr.  144;  inal  bill,  was  alleged  by  the  defendants 

Williams  v.  Winans,  20  N.  J.  Eq.  392;  who  answered,  and  it  was  held  that 

Palmer  v    Murray,  (Supm.  Ct.  Spec,  the  objection  having  been  thus  specific- 

T.)  18  How.  Pr,  (N.  Y.)  550, /^r  Allen,  ally   taken  it   was   proper  to  dispose 

J.;    Maynard  v.  Green,  30  Fed.  Rep.  of  such  objection  on  demurrer  to  the 

643,  holding  that  the  objection  may  be  supplemental  bill,  although  the  court 

made  by  demurrer   that  the  supple-  recognized  the  rule  that  a  demurrer  to 

mental  bill  makes  a  new  case  which  is  a  supplemental  bill  does  not  reach  the 

in  opposition  to  the  case  made  by  the  original  bill.     In   McElwain  7'.  Willis, 

original   bill.    See  also  Lawrence  v.  9  Wend.  (N.  Y.)  549,  the  court  exam- 

Bollon,  3  Paige  (M.  Y.)  294;  Pinch  v,  ined  both  the  original  and  supplemental 

Anthony,  10  Allen  (Mass.)  470.  bills,    because    the   original    bill   had 

8.  Stafford  v.  Howletl,  i  Paige  (N.  been  substantially  incorporated  in  the 

Y.)  200,  in  which  case  it  was  declared  supplemental  bill, 

that  if  it  does  not  distinctly  appear  by  Immateriality  of  Katters  Alleged.  —  A 

the  supplemental   bill    that  the  new  demurrer  to  a  supplemental  bill  may 

matters  arose  before  the  filing  of  the  be  sustained  on  the  ground  that  the 

original  bill,  the  defendant  can  only  matters  therein  alleged  are   not  ma- 
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Hew  Party  Brought  In  by  Supplemental  Bill  Cannot  Demur  to  Original  Bill.  — 
Where  a  supplemental  bill,  after  the  original  bill  has  been 
answered,  is  filed  for  the  purpose  of  bringing  in  as  a  party  defend- 
ant an  assignee  of  the  original  defendant,  such  assignee  is  bound 
by  the  answer  to  the  original  bill  and  will  not  be  permitted  to  file 
a  demurrer  to  the  original  bill.^ 

Objeotion  that  Allegatione  Are  Vague  and  Unoertain.  —  The  objection  that 
the  allegations  of  a  supplemental  bill  are  vague  and  uncertain 
cannot  be  taken  on  general  demurrer.* 

b.  Supplemental  Complaint. —  A  supplemental  complaint 
is  not  open  to  a  general  demurrer  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because  it  is 
not  the  office  of  a  supplemental  complaint  to  state  a  cause  of 
action,  but  merel}'  to  allege  additional  facts.® 

Demurrer  to  Both  Supplemental  and  Original  Complaints.  —  An  original  and 
a  supplemental  complaint  both  stand  as  one  pleading,  and  there- 
fore a  demurrer  taken  should  be  taken  to  both.* 

c.  Supplemental  Answer.  —  Where  a  supplemental  answer 
does  not  consist  of  a  statement  of  facts  filling  out  or  supplement- 
ing the  facts  stated  in  the  original  answer,  but  is  a  distinct  and 

terial.     Milner  v.   Harewood,  17  Ves.  defendants  was  required.      It  would 

Jr.  144.  seem,   therefore,  that  no  issue  what- 

1.  Williams  v.  Winans,  20  N.  J.  Eq.  ever  was  raised  by  the  demurrer  to  the 
3Q2.  supplemental  complaint,  that  not  being. 

Supplemental  Bill   Instead  of  Original  a  complete  complaint  within  itself,  and 

Bill  in  Nature  of  Supplemental  Bill. —  thai  it  was  error  to  entertain  such  de- 

Where  a  supplemental  bill  is  filed  in-  murrer."     See  also  to  the  same  effect 

siead  of  an  original   bill  in  the  nature  Ellis    v,    Indianapolis.    148    Ind.    70, 

of  a  supplemental  bill,  the  objection  where  the  court  cited  6  Encyc.  of  Pl* 

may  be  taken  by  demurrer.     Campbell  and  Pr.  382;  Barker  v.  Prizer,  150  Ind. 

V.  New  York,  35  Fed.  Rep.  14.  4;    Lewis    v.  Rowland,    131    Ind.   37; 

2.  Chouteau  v.  Rice,  i  Minn.  106,  in  Peters  i^.  Banta,  120  Ind.  416;  Farris  v. 
which  case  the  court  cited  Story  Eq.  Jones.  112  Ind.  498;  Simmons  v.  Lind- 
Pi-.  §  455.  and  Lube*s  Eq.  PI.  ley,  108  Ind.  297;  Derry  v.  Derry,  98 

Effect  of  Demurrer.  —  A  demurrer  to  Ind.  319;  Morey  v.  Ball,  90  Ind.  450; 

a  supplemental  bill  admits  all  the  facts  Myers  v.  •Metropolitan  £1.   R.  Cd.,  16 

alleged  therein.     Mackintosh  v.  Flint,  Daly  (N.  Y.)  410,  19  Civ.  Pro.  (N.  Y.) 

etc.,   R.   Co.,   34  Fed.    Rep.  582;  Dun-  448;    Frericks  t.  Coster,  17  Rep.  168, 

ham  «'.  Eaton,  etc.,  R.  Co.,  i  Bond  (U.  9  Fed.  Cas.  No.  5,108a;  Fleischmannz/. 

S.)  492,  S  Fed.  Cas.  No.  4,150.  Bennett,  i  N.  Y.  L.  Bui.  493. 

Insuffloienoy  of  Ayermenti.  —  Objec-  4.  Ellis  v.  Indianapolis,  148  Ind.  70; 

tions   to   the   sufficiency    of   the  aver-  Farris  v.  Jones,  112  Ind.  498;  Harris  z/. 

ments  of  a  supplemental   bill  may  be  Elliotr.  29  N.  Y.  App.  Div.  568. 

taken  by  deuiiirrer.     Winslow  v,  Le-  Supplemental    Complaint    Hot    Within 

land,  128  111.  304.  Terms  of  Order  Allowing  It.—  Where  the 

8.  Hayward  v.  Hood,  44lIun(N.  Y.)  plaintiff,  after  obtaining  leave  to  file 

128,  in  which  case  the  court  said:     "As  a  supplemental    complaint,   serves  a 

the    supplemental   complaint    did   not  supplemental    complaint    which    sets 

pretend  to  set  out  an  independent  or  up  matters   not  embraced  within  the 

differeni  cause  of  action  from  that  con-  court's  order,  the  defendant's  proper 

tained  in  the  original  complaint,  it  was  course  is  to  return  the  pleading  to  the 

to  be  read  as  part  and  parcel  of   the  plaintifT  with    notice  that  it  contains 

complaint,  and  if  the  two  contained  a  allegations  which   are  not  within  the 

cause  of  action  which  was  not  demur-  terms  of  the  order      Otten  v.  Manhat- 

rable  an  answer  upon  the  part  of  the  tan  R.  Co.,  24  N.  Y.  App.  Div.  130. 
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additional  answer,  complete  in  itself,  such  supplemental  answer 
may  be  searched  by  a  demurrer.* 

iBfiii&eieiicy  of  Supplemental   Answer   in   Babetanoe.  —  A    supplemental 

answer  which  does  not  allege  facts  that  are  sufHcient  in  substance 
to  constitute  a  defense  to  the  action  may  be  objected  to  by 
demurrer.' 

2.  By  Hotion  to  Strike  Out  —  Where  a  supplemental  pleading 
is  duplicitous,  it  would  seem  that  a  motion  may  be  made  to  strike 
out,*  and  such  course  is  also  proper  where  the  supplemental 
pleading  filed  is  essentially  different  from  that  contemplated  in 
the  applitation  for  leave  and  the  order  granting  leave  \o  file  it.* 

3.  Objection  Waived.  —  Where  a  supplemental  bill  has  been 
improperly  filed,  or  is  otherwise  objectionable,  and  the  error 
which  has  been  committed  is  not  jurisdictional,  objection  to  such 
irregularities  as  have  been  committed  will  be  waived  by  a  failure 
to  make  the  objection  promptly  and  properly  in  the  court  in 
which  such  supplemental  pleading  was  filed. '^ 

1.  Eckert  V.  Binkley,  134  Ind.  614,  in  Aust  v,  Rosenbaum,  74  Miss.  893,  the 

which  case  the  answer  set  up  the  de-  court  said:     "  The  decree  of  the  court 

i^Ti^^oi  res  judicata,  below,  in  sustaining  the  demurrer  to 

Demurrer  aa  to  Flea  Pnia  Darrein  Con-  the    original    and   first '  supplemental 

tinnance.  —  Where   ihe  code   allows  a  bills,  was  erroneous.     They,  with  the 

supplemental    answer,   it  necessarily  second  supplemental  bill,  should  have 

allows  what  is  incident  to  such  a  plead-  been  treated  as  a  whole,  and  the  de- 

ing,   the   right  to  demur  to  it.     This  murrer  should  have  been  overruled." 

was  the  rule  before  the  code,  where  a  5.  Van  Wert  v.  Boyes,  140  111.  89.  in 

pXtti yra,s putin puis ifarrein continuance,  which  case  the  court  said:     *'  The  de- 

Goddard  v.  Benson,  (C.  PI.  Gen.  T.)  15  fendant,  instead  of  objecting  in  some 

Abb.  Pr.  (N.  Y.)  191,  citing  Abbot  v.  proper  mode  that  the  bill  was  improp- 

Rugeslsy,  Freem.  K.  B.  252.  erly  filed,  answered,  and  contested  the 

9.  Goddard  v.  Benson,  (C.  PI.  Gen.  equities  which  it  set  up  on  the  merits, 

T.)  15  Abb.  Pr.  (M.  Y.)  191.     See  also  and  went   to  a  hearing  on  pleadings 

State  V,  Williams,  90  Iowa  513.  and  proofs  without  objettion;    and  it 

8.  Exley  v.  Berryhill,  36  Minn.  117.  seems  clear  thererfore,   first,  that  the 

4.  Stoclcton  V.  American  Tobacco  decree  can  in  no  respect  have  been 
Co.,  53  N.  J.  Eq.400,  in  which  case  the  based  upon  the  point  of  equity  plead- 
court  cited  Buckingham  v.  Corning,  29  ing  and  practice  now  suggested,  and, 
N.  J.  Eq.  238.  secondly,   that   the   defendant  cannot 

Sapplemental   Complaint    Filed    After  insist  for  the  first  time  on  appeal  that 

Demorrer  to  Original.  —  Where  a  sup-  the  case  is  not  one  for  a  supplemental 

plemental  complaint  is  improperly  filed  bill.     It  is  of  no  importance  now  what 

after  a  demurrer  has  been  sustained  to  the   bill   is   called,  whether  a  supple- 

the  original  complaint,  it  would  seem  mental   bill,  or  an  otiginal  bill  in  ihe 

that  the  defendant*s  proper  course  is  nature   of  a  supplemental  bill,  or  an 

to  move  that  the  supplemental  com-  orif^inal    bill."     See  also   Feigley    v. 

plaint  be  stricken  out.     EWisv.  Indian-  Feigley,  7  Md.  537;  Wetmore  v.  Trus- 

apolis,  148  Ind.  70.  low,  51  N.  Y.338,  wherein  an  objection 

Motion  to  Make  More  Definite  and  Cer-  that  a  supplemental  complaint  was  not 

tain.  —  Where  a  party  is  ordered,  on  in  aid  of  the  original  complaint  was 

the  motion  of  his  adversary,  to  make  waived;  Hopkins  v.  Gilman,  47  Wis. 

a  supplemental  pleading  more  definite  58],   in   which   case  it  was   held   that 

and  certain,  he  may  file  a  second  sup-  where  a  supplemental  answer  brings 

plemental  pleading.      Stith  v.  Fullin-  in   new   parties  defendant,   and  they 

wider,  40  Kan.  73.  plead  to  such  supplemental  answer  and 

Demurrer  Orerrnled  Where  Original  and  submit  proofs  without  objection,  they 

Sapplemental  Bills  Are  Snilloient.  —  In  thereby  waive  any  objections  to  the 
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EE.  Akekdmekt  of  Supplsmehtal  Pleadihos.  —  Supplemental 
pleadings,  like  other  pleadings,  may  in  the  discretion  of  the  court 
be  amended ;  and  the  courts  have  allowed  the  amendment  of  sup- 
plemental bills/  supplemental  complaints,'  and  supplemental 
answers.' 

X.  Stbikiho   Supplemental   Pleadiko  pbok  Files  —  With- 

DBAWAL  OF  LEAVE.  —  Where  leave  has  been  given  by  the  court  to 
file  a  supplemental  pleading,  the  court  may  in  its  discretion,  upon 
its  being  made  to  appear  that  leave  was  inadvertently  or  improp- 
erly given,  or  that  a  supplemental  pleading  is  improper,  withdraw 
the  leave  so  given  and  order  the  supplemental  pleading  to  be 
stricken  from  the  files.* 

XL   PB0CEEDIHO8  DT  THE  CAUSE    AFTEB  SUPPLEMEHTAL  PLEAO- 

INOS  Filed  —  1.  Effect  of  Supplemental  upon  Original  Pleading  — 
a.  In  General.  —  The  court  may  compel  a  party  applying  for 
leave  to  file  a  supplemental  pleading,  to  elect  to  substitute  it  in 
place  of  the  previous  one,  but  unless  the  court  compels  such  elec- 
tion both  pleadings  remain  as  papers  in  the  case.'^ 

b.  Effect  of  Supplemental  Bill.  — When  a  supplemental 
bill  is  based  on  facts  occurring  since  the  institution  of  the  suit» 
and  introduces  no  new  parties,  it  is  in  addition  to  the  original 
bill,  and  the  original  bill  and  the  supplemental  bill  must  be  read 
together  and  treated  as  one  bill.* 

irregulterity  of  thus  bringing  in  new  the  answer  intelligible,  the  court  will 

parties  defendant  at  that  stage  in  the  grant  a  molion  to  take  the  answer  from 

cause.  the   files   with    leave  to   file    within  a 

1.  Nevada  Nickel  Syndicate  v,  Na-  short  time  a  supplemental  answer  in 
tional  Nickel  Co.,  86  Fed.  Rep.  486;  conformity  with  directions  given  in  the 
Dunham  v,  Eaton,  etc.,  R.  Co.,  i  Bond  former  order.  Graves  v.  Niles.  Harr. 
(U.  S.)  492,  8  Fed.  Cas.  No.  4,150.  (Mich.)  332. 

2.  Divine  t/.  Duncan,  (C.  PI.  Spec.  Permitting  Party  to  Avail  mnuelf  of 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  328.  52  How.  Original  Pleading.  —  In  Texas  the  court 
Pr.  (N.  Y.)  446;  Goddard  v,  Benson,  may  refuse  to  permit  the  plaintiff  to 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  withdraw  a  supplemental  petition  and 
191.  to  refiie  his  original  petition,  but  may 

8.  Aldrich  v.  Aldrich,  143  Mass.  45,  permit  him  to  use  in  part  his  original 

wherein    a    supplemenial   answer    as  petition,   the   whole   matter  being   in 

originally  drawn  was   not  sufficiently  the  discretion  of   the  court.     Puckeit 

definite  and   certain,  and  it  was  held  v.  Waco  Abstract,  etc.,  Co.,   16  Tex. 

that  it  might  in  the  discretion  of  the  Civ.  App.  329.     See  also  Smith  r.  Mc- 

court  be  amended.     Merchant  v.  Bow-  Gaughey,  13  Tex.  464. 

yer,  3  Tex.  Civ.  App.  367.  6.  Per  Robertson,  C.  J.,  in  Brown  v, 

4.  Walker  v.  Gilbert,  7  Smed.  &  M.  Richardson.  4  Robt.  (N.  Y.)  603,  citing 

(Miss.)  456.   wherein    a   supplemental  Bate  v,  Fellowes,  4  Bosw.  (N.  Y.)  638, 

bill  had  been  improperly  filed;  Fleisch-  and  Slawson  f.   Englehart,  34  Barb, 

mann  v.  Bennett,  79  N.  Y.  579,  where-  (N.  Y.)  198. 

in  the  court  vacated  an  order  allowing  6.  2  Barb.  Ch.  Pr.  84,  85;  Mitf.  PI. 

the  plaintiff   to  serve  a  supplemental  64:  Dan.  Ch.  Pr.  1654.     See  also  the 

complaint,  which  order  had  been  made  following  cases: 

ex  parte.     Moon  r.  Johnson,  14  S.  Car.  ^/dr^awa.  —  Cunningham  v,  Rogers, 

434.  14  Ala.  147. 

Where  a  Sapplemental  Answer  Goes  Be-  Connecticut.  —  Selleck  v.  Sugar  HoU 

yond  the  Order  Allowing  It  to  be  filed,  low  Turnpike  Co.,  13  Conn.  456. 

and   it    is   impossible    to  expunge    a  McUne,  —  Mason   r.   York,   etc.,   R. 

portion  in  such  a  manner  as  to  leave  Co.,  52  Me.  82. 

78  Volume  XXI. 


PmMdingi         SUPPLEMENTAL  PLEADINGS.       in  th«  Caaie. 

c.  Effect  of  Supplemental  Complaint.  —  A  supplemental 
complaint  is  not,  like  an  amended  complaint,  a  substitute  for  the 
original  complaint,  and  does  not  supersede  the  original  complaint, 
but  it  is  a  further  complaint  and  assumes  that  the  original  com- 
plaint is  to  stand,  and  the  issues  joined  under  the  original  plead- 
ing remain  as  issues  to  be  tried  in  the  action.  ^  It  has  accordingly 
been  held  that  the  plaintiff,  by  filing  his  supplemental  complaint  or 
petition,  does  not  withdraw  any  allegation  in  his  original  petition 
not  inconsistent  with  the  averments  in  the  supplemental  petition.* 

Mississippi,  —  Aust  v.   Rosenbaum,  El.  R.  Co.,  i6  Daly  (N.  Y.)  410,  19  Civ. 

74  Miss.  893.  Pro.  (N.  Y.)  448;  Harris  v.  Elliou.  29 

New   Hampshire, — Clark     v.   First  N.  Y.  App.  Div.  568;  Dann  v.  Baker, 

Conff.  Soc,  46  N.  H.  272.  (Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 

Vermont,  —  Waterman  v.  Buck,   63  Y.)  521;  Fisher  i/.  Gunn,  (N.  Y.  Super. 

Vt.  544.  Cl.   Spec.   T.)   12   Misc.   (N.    Y.)  207; 

West  Virginia,  —  Straughan  v.  Hall-  Lovatt  v.  Watson,  35  Hun  (N.  Y.)  553. 

wood,  30  W.  Va.  274,  8  Am.  St.  Rep.  29.  See  also  Frericks  v.  Coster,  17  Rep. 

Supplemental  Bill  After  Beoree  —  Con-  168,  9  Fed.  Gas.  No  5,io8<7,  a  case  de- 

dnsiyeneee  of  Beoree.  —  Where,  after  the  cided  under  the  New  York  Code, 

rendition  of  a  decree  upon  an  original  Ohio.  —  Gibbon    v.    Dougherty,     10 

bill,  the   complainant  files  a  supple-  Ohio  St.  365. 

mental  bill  in  which  he  assumes  the  Texas,  —  Smith   v,    McGaughey,   13 

validity  of  the  decree  at  the  time  it  was  Tex.  464. 

pronounced,  and  upon  the  basis  of  the  In  Gonneetioat  a  supplemental  com- 

facts  then  existing,  but  seeks  to  obtain  plaint  takes  the  place  of  the  complaint 

a  modification  of  it  by  reason  of  new  for  which  it  is  substituted,  and  the 

equities  which  have  since  arisen,  the  original  complaint  drops  oul    of  the 

decree  is  conclusive  upon  the  parties  case.     Goodrich  v,  Stanton,  71  Conn, 

so  far  as  it  is  sought  by  the  supple-  418,   in  which   case  Baldwin,  J.,  said 

menial  bill  to  litigate  rights  asserted  with   reference   (o  the   original   com- 

in  the  original  bill.   Van  Wert  v.  Boy es,  plaint:    "  It  remained  on  the  files,  and 

140  111.  89.  constituted  part  of  the  history  of  the 

Eifeet  of  Supplemental  Bill  upon  Iignno*  cause,  but  could  furnish  no  basis  for  a 
tion  Previonsly  (Hunted.  —  The  filing  of  future  judgment;  nor  could  any  pre- 
a  supplemental  bill  does  not  put  an  end  vious  ruling  upon  it  be  made  a  sub- 
to  an  injunction  which  has  been  issued  ject  of  appeal.'* 

on  the  original  bill.  Conover  v.  Ruck-  Original  Vitiated  by  Sapplemental  Peti- 
man,  34  N.  J.  £q.  293,  in  which  case  tion.  —  In  Goldman  v.  North  British 
the  court  cited  D'Arcy  v,  Sumner,  2  Mercantile  Ins.  Co.,  48  La.  Ann.  223, 
Molloy  359.  25  Ins.  L.  T.  601,  the  defendant  ex- 
it Indiana,  —  Barker  v,  Prizer,  150  cepted  to  the  petition  as  stating  no 
Ind.  4;  Big  Creek  Stone  Co.  s'.  Seward,  cause  of  action,  and  thereupon  the 
144  Ind.  205;  Richwine  V.  Presbyterian  plaintiff  filed  a  supplemental  petition, 
Church,  135  Ind.  80;  Eckert  v.  Bink-  and  it  was  declared  that  the  court 
ley,  134  Ind.  614;  Pouder  v.  Tate,  132  properly  treated  both  the  original  and 
Ind.  327;  Levels  v,  Rowland,  131  Ind.  supplemental  petitions  as  presenting 
37;  Wayne  Pike  Co.  v.  Hammons,  129  the  cause  of  action  denied  by  the  ex- 
Ind.  368;  Peters  v,  Banta,  120  Ind.  ception,  and  sustained  the  exception 
416;  Farrisz'.  Jones,  112  Ind.  498;  Sim-  because  the  supplemental  petition 
mons  V.  Lindley,  108  Ind.  297;  Morey  weakened  the  plaintifif's  case,  although 
V.  Ball,  90  Ind.  450;  Musselman  v,  on  the  original  petition  the  exception 
Manly,  42  Ind.  462;  Martin  v.  Noble,  would  have  been  overruled.  But  see 
29  Ind.  216.  contra^  Smith  v,  McGaughey,  13  Tex. 

loTiHi.  —  Leach  v.   Germania    Bldg.  464,   in   which   case    the    court    said. 

Assoc,  102  Iowa  125.  **  The  court  will   reject  the  pleading 

Louisiana, —  Goldman  v.  North  Brit-  which  is  bad  and  retain  that  which  is 

ish  Mercantile  Ins.  Co.,  48  La.  Ann.  good.'* 

223,  25  Ins.  L.  J.  601.  8.  Gibbon  v,  Dougherty,  10  Ohio  St. 

New  York.  —  Myers  v.  Metropolitan  365. 
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d.  Effect  of  Supplemental  Answer,  —in  a  soit  in  GhuMry  a 
supplemental  answer  is  never  regarded  as  a  waiver  of  the  original 
answer.  ^ 

In  an  Aotion  nndor  the  Code  a  supplemental  answer  does  not  take 
the  place  and  is  not  a  waiver  of  the  original  answer,  but  is  an 
addition  to  it  unless  the  original  and  supplemental  answers  are 
inconsfstent.* 

2.  Difoiiflsal  or  DiBOontinnanoe  npon  Filing  of  Supplemental  Plead- 
ing. —  It  would  seem  that  where  the  defendant  puts  in  a  sup- 
plemental answer  after  issue  joined,  the  plaintiff  may  elect  to 
discontinue  the  action." 

3.  New  or  Additional  Process  npon  Piling  Supplemental  Bill  or 
Complaint  —  After  Filing  fhipplemental  Bm.  —  Where  a  supplemental 
bill  is  filed  it  is  irregular  for  the  complainant  to  enter  an  order  to 
answer  the  same  without  taking  out  process  of  subpoena,  though 
such  process  may  be  waived  by  voluntarily  appearing  and  answer- 
ing the  supplemental  bill.* 

Sapplemental  Complaint  Hot   a  Mere  in   not  restated  in  his  supplemental 

Paragraph.— In  /»t/ia^tf  a  supplemental  answer.    McNichols  v.  Richter,  13  Mo. 

complaint,  added  to  show  facts  that  App.  515. 

occurred  after  the  complaint  was  filed,  8.  Hall  v.  Olney,  65  Barb.  (N.  Y.)a7. 

constitutes,  not  a  paragraph  of  a  com-  in  which  case  the  supplemental  answer 

plaint,  but  a  statement  of  facts  filling  set  up  payment.     See  also  article  Drs- 

out  or  supplementing  the  facts  already  missal.  Discontinuance,  and  Nonsuit, 

stated,  and  forming  with  the  complaint,  vol.  6,  p.  823. 

as  first  filed,  but  one  complaint.     Eck-  4.  Lawrence  v.  Bolton,  3  Paige  (M. 

ert  V.  Binkley,  134  Ind.  614.  Y.)  294,  in  which  case  Chancellor  Wal- 

1.  Slauson  V.  Englehart,  34 Barb.  (N.  worth  said:  "  By  the  practice  of  the 
Y.^  198,  per  Johnson,  J.,  who  said  court  of  chancery  in  this  state,  no 
obtUr:  '*  It  was,  as  its  name  implied,  subpoena  ad  respondendum  is  necessary 
an  addition  to  the  first  answer,  and  upon  a  mere  amendment,  unless  there 
in  substance  and  efifect  an  amendment  are  new  defendants.  But  upon  a  sup- 
to  it."  plemental   bill  or  bill  of  revivor  the 

8.  Holyoke  v.  Adams,  50  N.  Y.  233;  complaint  must  proceed  by  subpoena, 

Genovese  v.  Matelli,  (N.  V.  City  Ct.  unless  the  defendant  elects  to  appear 

Gen.  T.)  8  Misc.  (N.  Y.)  493;  Brown  ».  voluntarily."     Citing    i   Brown's  Ch. 

Richardson,  4  Robt.  (N.  Y.)6o3:  Ham-  Pr.  267.     See  also  French  v.  Hay,  22 

lin  V,  Kinney,  2  Oregon  92.     But  see  Wall.  (U.  S.)  238,  per  Swayne.  J. 

Thatcher  v.  Rockwell,  4  Colo.  375,  to  After  a  Beoree  Disposing  of  the  Iisnee 

the  effect  that  ordinarily  a  plea  puis  and  in  accordance  with  the  prayer  of  a 

darrein  continuance  is  a  waiver  of  all  bill  has  been  made,  it  is  not  competent 

former  pleas.     The  court  said:    "In  for  one  of  the  parties,  without  a  service 

this  case,  however,  by  leave  of  court,  of  new  process,  or  appearance,  to  in- 

on  motion  of  the  defendants,  the  plea  stitute    further    proceeding's   on    new 

of  puis   darrein  continuance   was   filed  issues  and   for  new  objects,  although 

not  as  a  substitute,  but   as  a  supple-  connected  with  the  subject-matter  of 

mental  plea,  and  as  such  it  was  treated  the  original  litigation,  by  merely  giv- 

at  the  trial  and  in  all  the  subsequent  ing  the  new  proceedings  the  title  of  the 

proceedings,  without  objection  on  part  original   cause.     If   his  bill  begins  a 

of  plaintiff.     Its  effect  was  not,  there-  new    litigation,    the    parties    against 

fore,  in  this  instance  to  waive  the  other  whom   he  seeks  relief  are  entitled  to 

plea."  notice    thereof,   and   without   it   they 

Abandonment  of  Original  Answer  by  will  not  be  bound.     Great  Western  Tel. 

Defendant.  —  By  filing  a  supplemental  Co.  v,  Purdy,  162  U.  S.  329,  following 

answer  and  going  to  trial  on  it,  the  Smith  v.  Woolfolk,  115  U.  S.  143.     See 

defendant  abandons  his  original   an-  also   Windsor  v,   McVeigh,  93   U.   S. 

swer  and  all  the  matters  alleged  there-  274. 

80  Volume  XXI. 


Proeeadiiigt  SUPPLEMENTAL  PLEADINGS.        in  the  Cause. 

After  niing  fhippleiiienUl  Complaint.  —  Where  a  supplemental  com- 
plaint brings  in  new  parties  defendant,  it  is  necessary  to  serve 
process  upon  such  new  parties  in  order  to  clothe  the  court  with 
jurisdiction  over  their  persons.* 

4.  Pleadings  in  Answer  or  Beply  to  Supplemental  Pleadings  —  a. 
Answer  to  Supplemental  Bill.  —  After  a  supplemental  bill 
has  been  filed,  the  defendant  has  a  right  to  answer  it,  setting  up 
all  his  defenses  to  the  relief  sought  by  the  complainant,  even 
though  an  answer  has  already  been  filed  to  the  original  bill.* 
A  supplemental  bill  generally  calls  upon  the  defendant  to  answer 
the  supplemental  matter  only;  though  in  some  cases,  as  of  trans- 
mission or  transfer  of  interest,  and  new  parties,  where  a  discovery 
is  desired,  the  new  bill  may  pray  for  an  answer  to  both  bills." 

b.  Answer  to  Supplemental  Complaint  or  Petition.  — 
If  the  defendant  has  answered  the  original  complaint,  he  may 
answer  the  supplemental  complaint,  but  he  cannot  make  any 
further  answer  to  the  original  complaint  except  by  special  per- 
mission of  the  court. ^ 

1.  McMinn  v.  Whelan,  27  Cal.  300,  522;  Usborne  v.  Baker,  2  Madd.  378; 

in  which  case  the  court  cited  Lawrence  Rogers   v.   Solomons.    17  Ga.  598,  in 

V.   Bolton,   3   Paige  (N.  Y.)  295,  and  which  last  case  it  was  held  that  an  in- 

Scudder  v,  Voorhis,  i  Barb.  (N.  Y.)  55.  junction   based   upon  a  supplemental 

In  the  first  case,  before  the  filing  of  a  bill  should  not  be  dissolved  until  the 

supplemental  complaint  an  order  had  equity  of   the  supplemental   bill   has 

been  made  for  the  service  of  summons  been  sworn  off. 

by  publication,  and  it  was  held  that  Time  of  Filing  Answer  to  Snppleineiital 

after  the  filing  of  the  supplemental  Bill  — Objeotions  Waived.  —  In  Perkins 

complaint  the  original  action  became  v.    Hendryx,    31    Fed.    Rep.    522,   the 

merged  in  the  action  as  supplemented,  court  said:    '*  The  proceeding  to  the 

and   that    the  court  did   not  acquire  hearing  may   well   be  regarded    as  a 

jurisdiction  of  the  persons  of  absent  waiver  by  the  plainti£f  of  the  technical 

defendants  by  publication  of  the  orig-  objection  that   the  answer  to  the  sup- 

inal  summons,  and  that*tbe  summons  plemental  bill  was  not  filed   in   strict 

issued  on  the  supplemental  complaint  conformity   to   the   rules  in   point  of 

should  have  been  served  by  publica-  time." 

tion.  8.  Per  Strong,  J.,  in  Dann  v.  Baker, 

Kew  York  Statute.  ~  Code  Civ.  Pro.  (Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 

N.  Y..  §  453,  provides  that  when  the  Y.)  521,  citing  2  Barb.  Ch.  Pr.  72,  73. 

courtgrantsleavetofile  a  supplemental  4.  Musselman    v.    Manly,    42    Ind. 

complaint  bringing  in  a  new  defendant  462. 

"  a  supplemental  summons  "  must  be  Seyeral  Connes  Open  to  Defendant  When 

issued  to  him.     He  is  thereby  made  a  Snpplemental  Answer  Is  Filed.  ~  When 

defendant,  and   an  opportunity  must  a  supplemental  complaint  is   filed,  a 

be  given   him   to  answer.     Ebbets  v.  demurrer  is  not  the  only  resource  of 

Martine,  19  Hun  (N.  Y.)  294.  the  defendant,  but  if   the  allegations 

Supplemental  Cmnplaint  After  Death  of  the  supplemental  complaint  are 
of  Party. —  In  SoutA  Carolina  it  has  false,  the  defendant  can  deny  them,  or, 
been  held  that  whete,  after  the  lapse  when  the  case  comes  on  to  be  tried,  the 
of  more  than  a  year  aifter  the  death  of  defendant  may  stand  on  his  original 
a  party,  a  supplemental  complaint  is  answer,  and  if  then  the  plaintiff  proves 
filed,  the  object  of  which  is  to  make  no  cause  of  action  against  the  defend- 
therepresentativesof  the  deceased  per-  ant  he  will  have  a  judgment  dismiss- 
son  parties  to  the  action,  a  summons  ing  both  the  original  and  supplemental 
must  issue  to  such  representatives,  complaints.  McRoberts  v.  Pooler, 
Arthur  r.  Allen,  22  S.  Car.  432.  (Buffalo  Super.  Ct.  Gen.  T.)  i  N.  Y.  St. 

%.  Perkins  r.  Hendryx,  31  Fed.  Rep.  Rep.  72$,  ^cr  Smith.  C.  J. 
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c.  Replication  to  Supplemental  Answer.  —  Where  a  sup- 
plemental answer  in  equity  is  filed,  the  complainant  must  file  a 
replication  within  the  time  prescribed  by  the  rules  of  the  court, 
otherwise  the  bill  will  be  dismissed.^ 

6.  Hearing  After  Supplemental  Pleading  Has  Been  Filed  —  Xflbot 
of  Supplemental  Bill.  —  Where  a  supplemental  bill  is  filed,  there  is 
only  one  cause,  and  there  should  be  only  one  final  hearing  and 
decree ; '  but  if  a  supplemental  bill  is  filed  after  a  decree,  the  case 
is  heard  upon  the  supplemental  bill  only.* 

Leave  to  Pat  In  Additional  Proof.  —  Where  leave  is  given  to  file  a  sup- 
plemental bill  after  proofs  have  been  taken,  the  parties  may  be 
allowed  to  put  in  such  other  proofs  relating  to  the  issue  thus 
made  as  they  may  deem  best.* 

Iffect  of  Filing  Snpplemental  Complaint.  —  Where  a  supplemental  com- 
plaint is  filed  making  additional  parties  and  alleging  new  matters, 
and  a  summons  is  issued  thereon,  the  original  action  becomes 
merged  in  the  action  as  supplemented,  and  the  original  defend- 
ant has  the  right  to  appear  and  be  hear^  as  to  the  additional  mat- 
ters charged  as  well  as  in  respect  to  the  matters  contained  in  the 
original  complaint  which  have  been  carried  into  the  supplemental 
complaint.* 

Defendant  Moit  Hot  Pile  Hew  Answer  mental  bill  at  thp  same  lime  it  is  heard 

to  Original  Complaint.  —  Where  a  sup.  upon   the   original    biH.   if  it   has  not 

plemenial  complaint  is  filed  after  an-  been   before  heard;    and  if  the  cause 

swer,  such  answer  is  not,  as  in  the  case  has    been    before   heard,    it   must   be 

of  an    amendment  of   the   complaint  further  heard  upon  the  supplemental 

after  answer,  at  an  end,  but  it  remains  matter."     See  also  Dan.  Ch.  Pr.  1530, 

in  full  force,  and  an  answer  is  required  1536. 

only  as  to  the  supplemental  matter.        Both  Original  and  Bapplemental  Bill 

As  a  general  rule  tlie  plaintiff  should  Heard  Together.  —  If    a  supplemental 

not,    without    special    permission,    in  bill  is  filed  before  a  decree  on  the  orig- 

addition  to  answering  the  supplemental  inal  bill,  both  bills  are  heard  together, 

complaint  answer  anet^  or  further  the  Adams  v,  Donrding.  a  Madd.  59. 
original  complaint.     If  a  further  an-        8.  Adamsf.  Doivding,  2  Madd.  59. 
swer  to  the  original  complaint  is  neces-        4.  Fisher  v,  Holden.  84  Mich.  494. 
sary,  leave  to  amend  should  be  applied        6.  McMinn  z/.  Whelan,  27  Cal.  300, 

for,  when  the  other  party  can  be  heard,  in  which  case  the  court  cited  Scudder 

and  the  court,  if  the  motion  is  granted,  r.  Voorhis.  i    Barb.   (N.  Y.)   55,   and 

can  impose  such  terms  as  may  be  just.  Lawrence  v.    Bolton,  3  Paige  (N.  Y.) 

Dann  v.  Baker,  (Supm.  Ct.  Gen.  T.)  12  295. 

How.  Pr.  (N.  Y.)  521.  Snpplemental  Complaint  Making  Oar- 
How  Additional  Answer  Styled.  —  An  nishee  Party  —  Bights  of  Oamishee.  — 
answer  to  a  supplemental  complaint  is  Under  Gen.  Stat.  Minn.  1878,  c.  65, 
not  supplemental  to  the  original  an-  g  175,  which  permits  a  plaintiff  in  gar> 
swer,  but  is  an  independent  and  ad-  nishment  to  file  a  supplemental  com- 
ditional  answer,  and  should  be  styled  plaint  making  the  garnishee  a  party 
as  an  additional  paragraph  of  answer,  thereto,  when  he  believes  that  such  gar- 
Kelly  V,  Adams,  120  Ind.  340.  nishee  does  not  answer  truly  or  that  the 

1.  Robinson  v.  Satterlee,  3  Sawy.  (U.  conveyance  under  which  he  claims  title 
S.)  134,  20  Fed.  Cas.  No.  11,967.  to  property  is  void  as  against  the  credit- 

2.  Waterman  r.  Buck,  63  Vt.  544,  in  orsof  the  defendant,  such  supple  mental 
which  case  the  court,  quoting  Story  Eq.  complaint  is  in  continuation  of  the  gar- 
Pi.,  §343,  said:  '*  If  the  supplemental  nishment  proceedings,  and  is  not  in- 
bill  is  not  for  discovery  merely,  the  tended  to  give  him  another  trial  and 
cause  must  be  heard  upon  the  supple-  determination   by  the   court  upon  his 
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Hew  VoU  of  Iniu.  —  Where  a  supplemental  complaint  is  filed 
after  issue  has  been  joined  and  notice  of  trial  has  been  given^  and 
such  supplemental  complaint  is  merely  in  addition  to  the  original 
complaint  and  not  in  place  thereof,  it  is  not  necessary  to  file 
either  a  new  note  of  issue  or  a  new  notice  of  trial.  ^ 

6.  Judgment  or  Decree  After  Supplemental  Pleading  Has  Been  Filed 

—  Decree  Mnit  Be  Warruited  by  AUegatione  of  Bnppleineiital  Bill.  —  In  enter- 
ing a  decree  for  the  complainant  upon  a  supplemental  bill,  the 
court  should  not  grant  relief  broader  than  the  allegations  of  such 
bill  warrant,  applying  the  same  rule  that  governs  the  decree  on 
an  original  bill.^ 

Judgment  for  Befendanti  on  Supplemental  Anewer.  —  When  a  supple- 
mental answer  has  been  allowed  and  put  in,  and  its  allegations 
have  been  proven,  any  judgment  to  which  they  entitle  the 
defendant  against  the  plaintiff  should  be  rendered  in  the  defend- 
ant's favor.' 

Xn.  Appeal  —  Appealable  Orden.  —  In  many  states,  orders  made 
with  reference  to  supplemental  pleadings  in  actions  under  the 
code  are  appealable;^  but  in  some  jurisdictions  an  order  refusing 

liability   as  disclosed   in   his  answer,  original  date  of  issae,  its  own  number 

Nfahoney  v,  McLean.  28  Minn.  63.  on  the  calendar,  and  itsposiiiun  on  the 

1.  Fisher  v.   Gunn,   (N.  Y.    Super,  day  calendar,  and   the  defendant  will 

Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  207,  in  not  be  heard  to  complain  of  such  pro- 

which  case  the  court  said:    *'  The  dis-  visions.     Myers  z/.  Metropolitan  El.  R. 

tinction   between  a  supplemental  and  Co.,  16  Daly  (N.  Y.)  410,  19  Civ.  Pro. 

an  amended  pleading  is  that  the  lat-  (N.  Y.)448. 

ter   takes   the    place  of    the  original,  2.  Van  Wert  v.  Boyes,  140  111.  89. 

while  the  former  does  not.     When  an  IMimisial  of  Supplemental  Bill  at  the 

amended  complaint  is  served,  it  super-  Hearing.  —  If  a  supplemental  bill  is  un- 

sedes   the  original    for   the   purposes  necessarily  or  improperly  filed,  it  may 

of  the  issues   in   an    action.     A  sup-  be  dismissed  at  the  hearing,  although 

plemental  complaint,  however,  never  the   complainant   obtains  a  decree  on 

takes  the  place  of  an  original,  and  the  the  original  bill,     /'^r  Chancellor  Wal- 

issues  joined  under  the  original  plead-  worth,  in  Eager  ik  Price,  2  Paige  (N. 

ings  remain  as  issues  to  be  tried  in  the  Y.)  333. 

action;  and  indeed,  as  a  general  rule.  Accounting   to   Date  of    Supplemental 

a  supplemental    complaint   does    not  Petition.  —  Where  the  suit  is  for  an  ac- 

state  a  cause  of  action.'*     See   also  counting,  and  a  supplemental  petition 

Lovatt  V,  Watson,  35  Hun  (N.  Y.)  553,  is  filed,  the  accounting  will  go  to  the 

DIsoretion  of  Court  —  Proviso  Against  date  of  the  filing  of  the  supplemental 

Hew  Votioe  of  Trial.  —  Where  a  supple-  petition.     Ward  v.  Davidson,   89  Mo. 

mental   complaint   is   filed   in   a   case  445. 

which   has   been   on  the  calendar  for  8.  Howard  v.  Johnston,  82  N.  Y.  271, 

over  a  year,  and  the  only  purpose  of  per  Folger.  C.  J. 

such  supplemental  complaint  is  to  set  4.  In  Minnesota  it  would  seem  that 

up  an  assignment  by  one  of  the  orig-  an    order   overruling    a    demurrer    to 

inal  plaintiffs  of  his  interest  in  the  cause  a    supplemental    bill    is    appealiable. 

of  action  10  the  other,  after  the  action  Chouteau  v.  Rice,  i  Minn.  106. 

was  commenced,  to  show  the  present  In  Hew  York  either  party,  if  aggrieved 

interest  of    one  of    the   plaintiffs    in  by  the  court's  order  made  on  an  appli- 

the  entire  cause  of  action,  the  court  cation  for  leave  to  file  a  supplemental 

in  its  discretion  may  provide,  in  the  pleading,  has  a  right  of  appeal.     Har- 

order  allowing  the  supplemental  com-  rington  v.  Slade,  22  Barb.  (N.  Y.)  161, 

plaint  to  be  filed,  that  no  new  notice  of  wherein    it   was    held   that  an   order 

trial   shall    be   served,   and   that  the  allowing  a  supplemental  answer  to  be 

action    as  continued  shall   retain   its  filed  was  appealable;  Mitchell  t^.  Allen, 
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or  revoking  permission  to  file  a  supplemental  pleading  is  not 
ordinarily  appealable. * 

Appeal  from  Decree  Bendered  on  SupplemenUl  Bill.  —  It  has  been  held 
that  where,  upon  the  rendition  of  a  decree  on  a  supplemental 
bill,  a  writ  of  error  is  sued  out,  such  writ  brings  up  for  review  the 
entire  record,  and  that  both  the  decree  on  the  original  bill  and 
the  decree  on  the  supplemental  bill  are  open  to  review.* 

BoYlew  of  lUeoretionM  to  Allowing  Snpplemental  Pleading.  —  This  subject 
has  been  elsewhere  treated  in  this  article.* 

25  Hun  (N.  Y.)  543,  wherein  an  appeal  In  Sonth  Dakota  it  would  seem  that 

was  entertained  from  an  order  denying  an  order  denying  leave  to  file  a  supple- 

a  motion  for  leave  to  serve  a  supple-  mental  complaint  is  appealable.  Schou- 

mental  answer;  Bostwick  v.  Menck,  4  weiler  v.  Hough,  7  S.  Dak.  163. 

Daly  (N.  Y.)  68,   wherein   an  appeal  Bight  of  Aggrieyed  Party  to  Appeal 

vpas  entertained  from  an  order  grant-  After  Aooepting  Coste. —  Where  leave  is 

ing  the  plaintiff  leave  to  file  a  supple-  granted  to  file  a  supplemental  com- 

menlal  complaint;  Latham  v.  Richards,  plaint,  and  the  order  provides  that  ten 

15  Hun  (N.  Y.)  129,  wherein  an  appeal  dollars  costs  shall  be  paid  to  the  de- 

from  an   order  refusing  leave  to  file  fendant.  and  the  imposition  of  costs 

a  supplemental  complaint  was  enter-  appears  to  be  not  conditional  but  abso- 

tained.     See   also   Gas-Works  Constr.  lute,  the  acceptance  of  the  costs  by  the 

Co.  V.  Standard  Gas-Light  Co.,  47  Hun  defendant  does  not  debar  him  from 

(N.  Y.)  255;  Otten    v.   Msnhattan  R.  appealing  from  so  much  of  the  order 

Co..  24  N.  Y.  App.  Div.   130;  Linden-  as  allows  a  supplemental  complaint  to 

helm  V,  New  York  El.  R.  Co.,  28  N.  Y.  be  filed.     Farmers*   L.    &  T.   Co.    v, 

App.  Div.   170;   Buttling  v,  Hatton,  33  Bankers*,  etc.,  Tel.  Co.,  109  N.Y.  342. 

N.  Y.  App.   Div.   551;    Hasbrouck  v^  1.  In  Louisiana  an  ordet  refusing  or 

Disbrow,  (Supm.  Ct.  Gen.  T.)  24  N.  Y.  revoking  permission  10  file  a  supple- 

Sc.   Rep.  428;  Lyon   v.  Isett,  34  N.  Y.  mental  petition  is  not  ordinarily  ap- 

Super.  Ct.  41.  pealable,  but  no  doubt  a  dififerent  rule 

InHortii  Dakota  it  would  seem  that  applies  where  the  object  of  the  supple- 

an  order  refusing   permission  to  file  a  mental  petition  is  to  join  a  revocatory 

supplemental  complaint  is  appealable,  action  to  the  principal  demand,  and  for 

Swedish- American  Nat.  Bank  v,  Dick-  that  purpose  to  make  the  third  persons 

inson  Co.,  6  N.  Dak.  222.  concerned    parties.      Mechanics,    etc» 

In  South  Carolina  an  order  denying  Ins.  Co.  v.  Gerson,  38  La.  Ann.  349. 

a  motion  to  file  a  supplemental  com-  8.  Van  Wert  v.  Boyes,  140  111.  89. 

plaint  is  appealable.   Moon  v.  Johnson,  8.  See  supra,  VI.  2.  ^.  (5)  JRiview  of 

14  S.  Car.  434.  Discretion  on  Appeal, 
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5.  How  Payable^  203. 

6.  When  Pay  able  ^  203. 

XXTTT,  Beyiew  and  Appeal,  204. 

1.  ///  General^  204. 

2.  Appeal y  204. 

CROSS-REFERENCES. 

For  the  Substantive  Law  of  this  subject^  including  what  property  may  be 
reachedy  injunctions  against  transfer  of  property^  the  title,  powers^  and 
duties  of  a  receiver ,  see  the  Am.  and  Eng.  Encyc.  of  Law,  tit. 
SUPPLEMENTAR  Y  PROCEEDINGS, 

I  Natttbe  and  Chabacteb  of  Bemedt  —  1.  In  General  —  Sup- 
plementary proceedings  are  largely  equitable  in  their  nature,  and 
are  in  effect  an  equitable  execution  whereby  property  of  the 
judgment  debtor  may  be  reached  which  cannot  be  applied  upon 
an  ordinary  process  of  execution.*  In  most  states  they  are  not 
considered  as  separate  from  and  independent  of  the  action,  but 
are  incident  to  and  a  part  of  it;  they  constitute  and  are  no  more 

1.  Coates  V.  Wilkes.  q2  N.  Car.  376,  be    favored."       Kress    v.    Morehead, 

q4  N.  Car.  181;  Vegelahn  v.  Smith,  95  (Supm.  Ct.  Gen.T.)  8  N.Y.  St.  Rep.  858. 
N.  Car.  256:    Klepsch   v»    Donald,   18        Extrabrdlnary  Bemedy.  —  Supplemen- 

Wash.  150.     See  also  Emerjr  v.  Emery,  tary  proceedings  are  an  extraordinary 

(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y)  remedy,  and  are  not  to  be  resorted  to 

133;  Anonymous,  (Supm.  Ct.)  11  Abb.  except  upon  necessity  and  a  state  of 

Pr.   (N.  v.)   io5;  Gould   v.  Torrance,  facts  showing  that  they  will  work  out 

(Supm.  Ct.  Gen.  T.)  19  How.  Pr.  (N.  something  useful  to  the  ends  of  justice, 

Y.)56o:  Merchants  Nat.  Bankz/.  Braith-  and  that  the  aid  of  the  court  is  not  in- 

waite   7  N.  Dak.  358.  voked  for  an  idle  purpose.     Hinsdale 

*•  Supplementary  proceedings  after  v.  Sinclair,  83   N.  Car.  338;   Reardon 

judgment  are  meritorious  and  should  v.  Henry,  82  Iowa  134. 
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than  a  means  allowed  by  the  statute  in  the  action,  whereby  the 
property  of  the  judgment  debtor  may  be  reached  and  applied  to 
the  satisfaction  of  the  judgment.* 

2.  Distinction  under  New  Tork  Statutes.  —  There  is  an  important 
difference  between  supplementary  proceedings  under  the  old 
New  York  Code  of  Procedure  and  supplementary  proceedings 
under  the  New  York  Code  of  Civil  Procedure.  Under  the  former 
code  they  were  proceedings  in  the  action  in  which  the  judgment 
was  recovered,*  and  were  held  to  be  in  the  nature  of  new  reme- 
dies or  equitable  rights,  arising  by  force  of  the  statute,  in  the 
action  in  which  the  judgment  had  been  recovered.'  They  were 
expressly  held  not  to  be  special  proceedings,  but  as  much  pro- 
ceedings in  the  action  as  the  issuing  of  the  execution  upon  the 
judgment.*  Under  the  New  York  Code  of  Civil  Procedure  they 
are  special  proceedings.^ 

1.  Turner  v,  Holden,  109  N.  Car.  Crane,  81  Hun  (N.  Y.)  99;  Wegman  v, 
184;  Rand  v.  Rand,  78  N.  Car.  12;  Childs,  41  N.  Y.  159.  See  also  Cham p- 
Coates  V,  Wilkes,  92  N.  Car.  379;  Ken-  lin  v.  Slodart,  (County  Cl.)  64  How.  Pr. 
nesaw  MUIs  Co.  v.  Walker,  19  S.  Car.  (N,  Y.)  379;  Seeley  v.  Black,  (Supm. 
107;  Dauntless  Mfg.  Co.  v.  Davis,  24  Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  369. 
S.  Car.  542;  Barker  V.  Dayton,  28  Wis.  8.  Smith  v.  Tozer,  (Supm.  Ct.  Spec. 
367.  Sec  also  Gibson  v.  Gorman,  44  T.)  ii  Civ.  Pro.  (N.  Y.)  351,  note; 
N.  J.  L.  325;  Edgarton  v.  Hanna,  11  Wright  v.  Nostrand,  94  N,  Y.  45; 
Ohio  St.  323.  Matter  of  Crane,  81  Hun  (N.  Y.)  99. 

In  Indiana  supplementary   proceed-  4.  Smith  v.  Tozer,  (Supm.  Ct.  Spec, 

ings  are  in  the  nature  of  a  civil  action.  T.)  it  Civ.  Pro.  (N.  Y.)  351,  note. 

See  Kissell  v.  Anderson,  73  Ind.  488;  In  Walker  z;.  Donovan.  6  Daly  (N  Y.) 

Toledo,  etc.,  R.  Co.  v.  Howes,  68  Ind.  557,  they  were  held  to  be  a  continua- 

458:  McMahan  v.  Works,  72  Ind.  19;  tion  of  the  original  action. 

Abell  V.  Riddle,  75  Ind.  346:  Harris  v.  6.  Code   Civ.    Pro.   N.   Y.,   §  2433; 

Howe,  2  Ind.  App.  422.     In  the  early  Jones  v.  Sherman,  (N.  Y.  CityCt.  Gen. 

Indiana  cases  it  was  held  that  in  such  T.)  18  Abb.'  N.  Cas.  (N.  Y.)  461;  Hol- 

proceedings  the   statute  did  not  con-  stein  v.  Rice,  (Supm.  Ct.  Gen.  T.)  24 

template    pleadings    as    in    ordinary  How.  Pr.  (N.  Y.)  139;  Stiefel  v.  Berlin, 

cases.     Coffin  v.  McClure,  23  Ind.  358;  28  N.  Y.  App.  Div.  105;  Moschell  r. 

Cooke  V.  Ross,  22  Ind.  157;  Carpenter  Boor,   66   Hun  (N.   Y.)   557;  Ross   v. 

V.  Vanscoien,  20  Ind.  50.  Wigg,  39  Hun  (N.  Y.)  654;    Newville 

The  only  difference  between  the  In-  First  Nat.  Bank  v.  Yates,  (Supm.  Ct. 

diana  statute  of  1852  and  the  Revision  Spec.  T.)  21  Misc.  (N.  Y.)  373;  People 

of  1881  is  that  the  revision  dispenses  v.  Cowan,  (C.  PI.  Gen.  T.)  11  Misc.  (N. 

with  pleadings  subsequent  to  the  order  Y.)  303;  People  v.  Levy,  (Ct.  Sess.)  25 

of  examination,  while  under  the  Code  Civ.  Pro.  (N.  Y.)  390;  People  v.  Mc- 

of  1852  such  pleadings  were  required.  Goldrick,  (Supm.  Ct.  Spec.  T.;  24  Civ. 

Bipus  V,  Deer,  106  Ind.  135;  Harris  v.  Pro,    (N.   Y.)    293;    Bolt    v,    Hauser, 

Ho.ve.  2  Ind.  App.  423.  County  Ct.)    19    Civ.  Pro.  (N.  Y.)  7; 

2.  Smith  V.  Tozer,  (Supm.  Ct.  Spec.  Green  v.  Hauser,  (Buffalo  Super.  Ct. 
T.)  II  Civ.  Pio.  (N.  Y.)  351,  note;  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  358; 
Wright  V.  Nostrand,  94  N.  Y.45;  Kauf-  Smith  v.  Tozer,  (Supm.  Ct.  Spec.  T.) 
man  v.  Thrasher,  10  Hun  (N.  Y.)  441;  11  Civ.  Pro.  (N.  Y.)  351,  note.  3  N.  Y. 
Dresser  r.  Van  Pelt,  (N.  Y.  Super.  Ct.  St.  Rep.  164;  Fiske  v.  Twigg,  (N.  Y. 
Gen.  T.)  15  How.  Pr.  (N.  Y.)  19;  Super.  Ct.  Gen.  T.)  5  Civ.  Pro.  (N.  Y.) 
Genesee    Bank    v.    Spencer,    (Supm.  41,  50  N.  Y.  Super.  Ct.  69. 

Ct.  Gen.  T.)  15  How.  Pr.  (N.  Y.)  412;  *'  Proceedings  supplementary  to  ex- 
Graves  V,  Scoville,  (Brooklyn  City  Ct.  ccuiion  are  no  longer  regarded  as  pro- 
Gen  T.)  12  Civ.  Pro.  (N.  Y.)  167;  Hyatt  ceedings  in  an  action,  but  distinct 
V.  Dusenbury,  (Brooklyn  City  Ct.  Gen.  *  special  proceedings,*  »  »  *  yet 
T.)  12  Civ.  Pro.  (N.  Y.)  160;  Matter  of  the   mode  of   reviewing  orders  made 
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8.  Snbstitnte  for  Creditors'  Bill  —  The  remedy  by  supplementary 
proceedings  is  given  as  a  substitute  for  the  former  remedy  by  a 

creditors'  bill,*  and  the  practice  prevailing  in  suits  of  the  nature 

therein,    and     the     practice    relating  (N.    Y.)    i8o;      Webb    v.    Overmann, 

thereto,  are  the  same  as  if  (he  order  (Supm.    Ct.  Spec.  T.)  6  Abb.  Pr.   (N. 

had  been  made  in  an  ordinary  action."  Y.)  92;  Sandford  &.  Carr.  (Supm.  Ci. 

Jones  V.  Sherman,  (N.  Y.  Cily  Ct.  Gen.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  462;  Orr's 

T.)  18  Abb.  N.  Cas.  (N.  Y,)46i.  Case,   (Supm.    Ct.    Spec.   T.)   2   Abb. 

Strict  Constraotion.  —  Supplementary  Pr.    (N.    Y.)   458;    Pope  v.   Cole,    64 

proceedings    are  special    proceedings  Barb.  (N.   Y.)  409;  Heroy   v,  Gibson, 

and  are  to  be  strictly  folio i^ed.     Can-  10  Bosw.  (N.  Y.)  592;  Walker  v,  Dono- 

andaigua  First  Nat.  Bank  v,  Martin,  van,   6   Daly   (N.    Y.)  552;    Smith   t. 

(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N.  Mahony.  3  Daly  (N.  Y.)285;  Duffy  v. 

Y.)  328.  49  Hun  (N.  Y.)  574.     See  also  Dawson,  (N.  Y.   City  Ct,  Gen.  T.)  22 

Smiih  V.  Weeks,  60  Wis.  107.  Civ.  Pro.  (N.  Y.)  235.  (C.  PI.  Gen.  T  ) 

*'The  Object  of  Making  Sapplementary  2  Misc.  (N.  Y.)  405;  Forbes  v,  Spauld- 

Proo66dixigt  Special  Proceedings  was  for  ing,  (N.  Y.  Super.  Ct.  Gen.  T.)  8  Civ. 

the  purpose  of  a  more  complete  and  Pro.   (N.   Y.)   135;   Joyce   v.  Spafard, 

perfect  system  of  compelling  a  dis-  (Supm.  Ct.  Spec.  T.)  9  Civ.  Pro.  (N.  Y.) 

covery  by  the  judgment  debtor  and  342;  Livingston  r.  Cleaveland,  (Supm. 

the  application    of    his    property  for  Ct.  Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.) 

the   payment   of   the  judgment,   and  54;  Holbrook  v,  Orgler,  (N.  Y.  Super, 

although   made  a  special  proceeding  Ct.  Gen.  T.)  49  How.  Pr.  (N.  Y.)  294; 

they  are  still  regarded  as  special  pro-  Deposit     Nat.     Bank     v.     Wickham, 

ceedings  in  the  action  auxiliary  to  the  (Supm.  Ct.  Gen.  T.)  44  How.  Pr.  (N. 

purpose  of  enforcing  the  collection  of  Y.)  422;   Crouse  v.  VVheeler,  (Supm. 

the  judgment."     Newville  First   Nat.  Ct.  Gen.  T.)  33  How.  Pr.  (N.  Y.)346; 

Bank  v.  Yates,  (Supm.  Ct.  Spec.   T.)  People  v.  Mead,  29  How.  Pr.  (N.  Y.) 

21  Misc.  (N.  Y.)  374.  364;  Allen  v.  Starring,  (Supm.  Ct.  Gen. 

1.  Oz/i/^r/iia.  — Pacific  Bank  I/.  Rob-  T.)  26  How.  Pr.  (N.  Y.)  59;  Clapp  v. 

inson,  57  Cal.  520;  Adams  v,  Hackett,  Lathrop,  (Supm.  Ct.  Gen.  T.)  23  How. 

7  Cal.  20Z;  Bates  v.  International  Co.,  Pr.  (N.  Y.)425;  Farqueharson  v.  Kim- 

84   Fed.    Rep.   518,  controlled   by   the  ball,(Supm.  Ct.)  18  How.  Pr.  (N.  Y.)37; 

California  law.  Taylor  v.  Persse,  (Supm.  Ct.)  15  How. 

Indiana,—  Cushman  ».  Gephart,  97  Pr.  (N.  Y.)  417;    Pudney  v,  GriflSths, 

Ind.  46;  Burt  v.  Hoettinger,  28  Ind.  (Supm.  Ct.)  15  How.  Pr.  (N.  Y.)  41 1; 

214.  Sherwood  v.  Buflfalo,etc.,R.Co.,  (Supm. 

Aa/wflj.  —  Ludes  V.Hood,  29  Kan.  49.  Ct.  Gen.  T.)  12  How.  Pr.  (N.  Y.)  136; 

Minnesota.  —  Billson  v.  Linderberg,  Lilliendahl  f.  Fellerman,  (Supm.   Ct. 

66  Minn.  66.  Spec.  T.)  11    How.  Pr.    (N.    Y.)   529; 

Ne7o  Ki?r>t.  —  Lynch  v.  Johnson,  48  Matter  of  Sickle,  52  Hun  (N.  Y.)  530; 

N.  Y.  33;  Ritterband  v,  Baggett,  42  N.  Dorsey  v.  Cummin«:s.  48  Hun  (N.  Y.) 

Y.  Super.  Ct.  560;  Finnin  v,   Malloy,  76;  Kaufman  ».  Thrasher.  10  Hun  (N. 

33  N.  Y.  Super.  Ct.  386;  Levy  v,  Kirby,  Y.)44i;  Bryan  v.  Grant,  87  Hun  (N.  Y.) 

51    N.   Y.   Super.   Ct.   69;    Matter  of  71;  Sale  v.   Lawson,  4  Sandf.  (N.  Y.) 

Clover.  8  N.  Y.  App.  Div.  559;  Schloss  718;  Matter  of  Pennsylvania  Glass  Co.. 

V.  Wallach,  (Supm.  Ct.)  16   Abb.   N.  (Supm.  Ct.  App.   T.)  28  Misc.  (N.  Y.) 

Cas.  (N.  Y.)  319,  note,  38  Hun  (N.  Y.)  130;  Matter  of  Gough,  31  N.  Y.  App. 

638,  102  N.  Y.  683;  Keiley  v.  Dusen-  Div.  307;  Olney   v.    Tanner,    10   Fed. 

bury,   (N.  Y.  Super.  Ct.  Spec.  T.)  2  Rep.  108,  21  Blatchf.  (U.  S.)  540,  con^ 

Abb.  N.  Cas.  (N.  Y.)  360,  52  How.  Pr.  trolled  by  the  New  York  law. 

(N.  Y.)  277;  Holstein  v.  Rice,  (Supm.  North  Carolina. —Codiits  v.  Wilkes. 

Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  310;  92  N.  Car.  379:  Hinsdale  v,  Sinclair, 

Driggs   V.    Williams,   (Supm.   Ct.)   15  83  N.  Car.  338;  Rand  v.  Rand,  78  N. 

Abb.  Pr.  (N.Y.)  478;  Sperling  r.  Levy,  Car.    12;    Hasty   v.   Simpson,    77    N. 

(C.   PI.  Gen.   T.)  10  Abb.  Pr.  (N.  Y.)  Car.  69. 

426;  Spencer    v.    Cuyler,   (Supm.    Ct.  North    Dakota.  —  Merchants    Nat. 

Gen.  T.)  9  Abb.   Pr.  (N.  Y.)  382,   17  Bank  ».  Braithwaite,  7  N.  Dak.  358. 

How.  Pr.  (N.  Y.)   161;    Owen  v.  Du-  South    Gir<>/i»i.  —  Dauntless    Mfg. 

pignac,   (C.    PL  Gen.   T.)  9  Abb.  Pr.  Co.  v.  Davis,  24  S.  Car.  542;  DiUing  ir. 
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of  creditors'  bills  is  properly  applicable  to  these  proceedings  so 
far  as  it  has  not  been  changed  by  statute  or  is  not  obviously 
inconsistent  with  the  new  remedy.*     The  substituted  remedy 

Foster,  21  S.  Car.  339;  Kennesaw  Mills,  mence  subsequent  proceedings  of  (he 
Co.  V.  Walker,  19  S.  Car.  107.  same   nature.     Kellogg   v.  Coller,  47 

fVasAington,  —  Klepsch    v,    Donald,     Wis.  649. 
18  Wash.  150.  Borrowed  from  Chancery  Boles.  —  In 

l4^isconsin, — Woodward  v.  Hall,  75  People  v.  Mead,  (Supm.  C(.  Spec.  T.) 
Wis.  406;  Cleveland  v,  Burnham,  60  29  How.  Pr.  (N.  Y.)  360,  it  was  said 
Wis.  16;  Blabon  v,  Gilchrist,  67  Wis.  that  supplementary  proceedings  in 
38;  Smith  v.  Weeks,  60  Wis.  94;  In  re 
Milburn,  59  Wis.  24;  Clark  v.  Bergen- 
thal,  52  Wis.  103;  Kellogg  v.  Coller,  47 
Wis.  649;  In  re   Perry,   30  Wis.  268; 


New  York  seemed  to  have  been  "  to 
some  extent  borrowed  from  the  191st 
rule  of  the  Court  of  Chancery  in  force 
when   that  court  expired.     This  rule 


O'Brien's  Petition,  24  Wis.  547;  Gates  provided  that  the  debtor  against  whom 
V.  Boomer,  17  Wis.  455;  Seymour  v,  a  creditor's  bill  was  filed  should  not  be 
Briggs,  II  Wis.  196;  Graham  v.  La  subjected  to  the  expense  of  putting  in 
Crosse,  etc.,  R.  Co.,  10  Wis.  459;  In  re  an  answer  thereto  in  the  usual  manner. 
Remington,  7  Wis.  643.  if  he  should  cause  his  appearance  to 
Sabotitiite  for  Gamithment. —  Under  be  entered  and  should  within  twenty 
the  North  Carolina  practice  it  has  been  days  after  service  of  a  copy  of  the  bill 
held  that  "  supplemental  proceedings  and  notice  of  an  order  to  answer  de- 
are  analogous  to,  and  in  fact  in  most  liver  to  his  complainant  a  written  con- 
aspects  a  substitute  for,  the  process  sent  that  an  order  might  be  entered 
of  garnishment,  where  an  attachment  taking  the  bill  as  confessed  and  for  the 
had  been  sued  out  under  our  former  appointmentof  a  receiver  and  for  a  ref- 
system  prior  to  the  code."     La  Foun-  erence  to  take  the  examination  of  the 


tain  V.  Southern  Underwriters'  Assoc, 
79  N.  Car.  514. 

1.  Webb  V,  Overmann,  (Supm.  Ct. 
Spec.  T.)  6  Abb.  Pr.  (N.  Y.)  92;  Owen 
V.  Dupignac,  (C.  PI.  Gen.  T.)  9  Abb. 


defendant  in  conformity  with  the  rule. 
Upon  presenting  such  stipulation  to 
the  court  the  complainant  was  entitled 
to  an  order  directing  the  bill  to  be 
taken  as  confessed  against  a  debtor 


Pr.  (N.  Y.)  180:  Heroy  &.  Gibson,  10  .and  referring  it  to  a  master  to  appoint 
Bosw.  (N.  Y.)  592;  Smith  v.  Mahony,  3  a  receiver  and  take  the  examination 
Daly  (Nf.  Y.)  285.     See  generally  arti-    of  the  debtor.     The  order  also  directed 


cle  Creditors'  Bills  and  Fraudulent 
Conveyances,  vol.  5,  p.  388. 

Prior  Lien. —  Supplementary  proceed- 
ings being  a  substitute  for  a  creditors' 
bill,   the  creditor  who  first  institutes 


the  debtor  to  transfer  to  such  receiver 
under  oath  all  his  property  and  equita- 
ble interests  and  things  in  action,  and 
that  he  appear  from  time  to  time  be- 
fore the  master  for  that  purpose  and 


his  proceedings  and  obtains  service  of    to  submit  to  such  examination  as  the 


process  upon  the  debtor  and  prose- 
cutes the  proceeding  with  due  dili- 
gence obtains  a  prior  lien  on  the  assets 
of  the  debtor.  Kellogg  v.  Coller,  47 
Wis.  649;  In  re  Milburn,  59  Wis.  24. 

Where,  however,  an  application  for 
the  relief  of  an  insolvent  debtor  is 
pending,one  creditor  cannot  be  allowed 
to  gain  an  advantage  over  the  others 


master  should  direct." 

Differenoe  in  Praotioe.  —  "The  creditor 
filing  the  bill  and  obtaining  the  dis- 
covery did  not,  however,  secure  a 
priority  over  creditors  whose  execu- 
tions might  have  been  previously  is- 
sued and  under  which  levies  had  been 
made.  And  other  creditors  might 
come  in  and  participate  in  the  avails 


by  supplementary  proceedings  against  of  the  discovered  property  where  the 

the  debtor.     Sexton  v.  Mann,  15  Wis.  bill  was  filed  for  such  purpose."     So  in 

162,  holding  that  a    Circuit  Court  in  proceedings  by  creditors'  bill  it  was 

which  such  application    was  pending  not  uncommon,  upon  the  defendant's 

might  restrain  the  prosecution  of  such  disclosure  of  property  subject  to  levy, 

proceedings  in  the  County  Court.  to    suspend    the    suit    to  enable   the 

A   Bona   Fide   Attempt  to   Serve  the  creditor  to  take  out  a  new  execution. 

Process  is  equivalent  to  actual  service  In  supplementary  proceedings  no  pro- 

in  respect  to  priority  of  right  as  against  vision   is    made    for   suspending   the 

persons  who,   being  chargeable  with  examination  of  the  debtor  and  issuing 

notice  of  the  prior  proceedings,  com-  a   new   execution    to    reach    property 
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thus  provided  is  not  intended,  however,  entirely  to  supersede  the 
old  practice  by  creditors*  bill,  and  resort  may  still  be  had  to  the 
latter  rennedy.* 

4.  Purpose  and  Object  —  a.  In  General.  —  The  object  of 
supplementary  proceedings  is  tb  enable  a  creditor  to  ascertain 
whether  his  judgment  debtor  has  any  property  applicable  to  the 
satisfaction  of  the  judgment,*  either  in  his  possession  or  control 
or  in  the  possession  or  control  of  another.*  They  are  a  sum- 
mary method  of  purging  the  debtor's  conscience  and  compelling 
the  disclosure  of  any  property  he  may  have  which  is  subject  to 
execution.*  All  the  relief  that  could  be  obtained  by  a  creditors' 
bill  may  be  had  in  these  proceedings.*    The  only  purpose  of  a 

disclosed  by  him,  but  in  lieu  of  it  the  631;  Stewart's  Estate,  (Surrogate  Cu) 

judge  may  order  that  any  property  in  8  Civ.  Pro.  (N.  Y.)  357. 

his  hands  not  exempt  from  execution  Application  through  Beoeiyer  or  Order. 

be  applied  towards  the  satisfaction  of  —  The  object  of  such  proceedings  is 

the   judgment.     Heroy  ».  Gibson,   10  *' either  to  obtain  the  discovery  of  prop- 

Bosw.  (N.  Y.)  591.  criy  liable  to  execution  and  subject  it 

1.  Barnes  v.  Levy,  (N.  Y.  City  Ct.  to  the  execution  or  control  of  a  receiver. 
Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  254.  Sec  or  to  obtain  the  discovery  of  choses  in 
also  in/ra,  XV.  Receiver,  action  and  lo  have  them  collected  by 

Supplementary  proceedings  for   the  assignment    from    the    defendant    or 

discovery  of  property  may  be  main-  through  a  receiver  or  by  order  applied 

tained  contemporaneously  with  an  ac-  to  the  satisfaction  of  the  judgment." 

tion  in  equity  lo  subject  such  property  Hasewell  v.  Penman,  (Supm.  Ct.  Spec, 

to  the  satisfaction   of   the  judgment.  T.)  2  Abb.  Pr.  (N.  Y.)  230.     See  also 

Esteyr'.  Fuller  Implement  Co.,  82  Iowa  in/ra,   XIII.    Orders  for   Payment  of 

678.  Money  or  Delivery    of  Property;  XV. 

By  bringing   an  action  to  set  aside  Receiver, 

a  general   assignment    the    judgment  8.  Folsom   v.   Clark,  48    Ind.    4x4; 

creditor  does  not  waive  his  right  to  ex-  Earl  c.  Skiles,  93  Ind.  178,  Clapp  v. 

amination  against  the  judgment  debtor  Lathrop,  (Supm.  Ct.  Qen.  T.)  23  How. 

or  third  persons.     Matter  of  Sickle,  52  Pr.  (N.  Y.)  425. 

Hun  (N.  Y.)  527.  4.  Lyons  v.  Marcher,  119  Cal.  382; 

In  WlsoonBin, under  the  former  prac-  McCullough    v,    Clark,   41   Cal.   302; 

tice,  such  proceedings  constituted  the  Bryan  v.  Grant,  87  Hun  (N.  Y.)  71. 

only  manner  of  obtaining  the  relief  'The  purpose  of  these  proceedings  is 

previously  had  under  a  creditors'  bill,  ratbet  for  the   discovery  of   properly 

Graham  v.  La  Cros<e,  etc.,  R.  Co.,  10  than  for  the  application  of  that  which 

Wis  459;  Seymour  v,  Briggs,  11  Wis.  is  already  known.     Reardon  v.  Henry, 

196.     The  action  by  creditors*  bill  was  82  Iowa  134. 

restored,  however,  by  Laws  i860,  c.  303  To  Beaeh  Dishonest  Debtors.  —  In  Wii- 

(Stat.  Wis.,  §  3029).     Gates  r.  Boomer,  lison  v.  Salmon,  45  N.  J.  Eq.  257,  the 

17  Wis.  455;   Winslovv  v.  Dousman,  18  court  said  that  these  proceedings  were 

Wis.  456;  Williams  &.  Sexton,  19  Wis.  '* intended  to  reach  the  dishonest  debtor 

42:  Clark  V.  Bergenthal,  52  Wis.  103.  who  fails  or  refuses  to  turn  over  to  his 

2.  Clapp  :\  Lathrop,  (Supm.  Ct.  Gen.  creditor  the  property  within  his  con- 
T.)  23  How.  Pr.  (N.  Y.)  425;  Ross  v,  trol,  and  not  the  unfortunate  debtor  to 
Clussman,  (N.  Y,  Super.  Ct.)  Code  whom  no  fault  can  be  imputed  save 
Rep.  N.  S.  (N.  Y.)  95;  Ritterband  v,  that  he  has  not  also  turned  over  the 
Baggett,    42    N.   Y.   Super.    Ct.    560;  right  to  his  future  earnings.*' 

Bryan  v.  Grant,  87  Hun  (N.  Y.)  71;  6.  Graham  v.  La  Crosse,  etc.,  R  Co.. 

Graves  v.  Lake,  (County  Ct.)  12  How.  10  Wis.  459.     Sec  also  In  re  Reming- 

Pr.    (N.    Y.)    34;   Sandford    v,    Carr,  ton,  7  Wis.  650. 

(Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y  )  Aoeonnt    Ordered.  —  "  Whenever     in 

462.     See  also  Gerton  Carriage  Co.  i\  supplemental  proceedings  it  is  neces- 

Richardson,  (Supm.  Ct.)  6  Misc.  (N.  sary  to  the  relief  sought  that  an  ac- 

Y.)  466;  Becker  v,  Torrance,  31  N.  Y.  count  should  be  taken,  the  court  will 
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creditors'  bill  was  to  enforce  satisfaction  of  a  judgment  out  of 
the  property  of  the  judgment  debtor  when  an  execution  could 
not  reach  it,  and  the  only  purpose  of  supplementary  proceedings 
is  to  obtain  the  same  end  by  the  same  means.* 

b.  Collection  of  Tax.  —  By  statute  in  at  least  one  of  the 
states  supplementary  proceedings  may  be  maintained  for  the 
collection  of  a  tax.*  The  proceedings  in  this  class  of  cases  are 
very  much  the  same  as  the  ordinary  proceedings  supplemental  to 
execution.' 

Affldayit  for  Order  of  Examination.  —  Where  the  application  is  made 
for  the  order  of  examination  of  the  delinquent  taxpayer,  the 
affidavit  need  only  state  the  facts  required  by  the  statute,  and 
need  not  allege  facts  sufficient  to  show  that  the  assessors  and 
board  of  supervisors  had  jurisdiction  to  impose  the  tax  in 
question.* 

order  it."    Rand  v.  Rand,  78  N.  Car.  erty  and  is  to  be  returned  and  executed 

21.  in  like  manner.     Hill's  Annot.  Laws 

Bnlargod  Seopo.  —  These  proceedings  Oregon,  g  2815.     It    has  been  held, 

not  only  perform  the  office  of  a  credit-  however,  that  such  a  provision  does 

ors'  bill,  but  have  a  somewhat  enlarged  not  warrant  a  resoit  to  supplementary 

scope  and  purpose.     Flint  v,  Webb,  25  proceedings  where  nothing  can  be  cul- 

Minn.   264:    Towne   v,   Campbell,   35  lected  under  the  execution.    Kirkwood 

Minn.  233.  v,    Washington    County,    32    Oregon 

Ptoof    tliat   Debtor   Has   Property.—  568. 

"There  is   this  difference   to  be  ob-  8.  Matter  of  Conklin,  36  Hun  (N.  Y.) 

served,  however,  between  a  creditor's  590. 

bill   and   these   [supplementary]   pro-  The  New  York  statute  cited  in  the 

ceedings.     The  object  of  the   former  preceding    note    provides    that    '*  the 

was  to  obtain  a  discovery  in  aid  of  the  same  proceedings  may  in  all  respects 

execution  at  law  as  well  as  for  relief  be  had  as  in  cases  supplementary  to 

against  property  which  could  not  be  execution,"  etc. 

sold   on   execution.     *    *    *    And   it  4.  Matter  of  Conklin,  36  Hun  (N.  Y.) 

was  required  to  be  charged  in  the  bill  588. 

that  the  defendant  had  some  property  It  should  be  made  to  appear  by  the 

or  equitable  interests  or  things  in  ac-  affidavit  that  the  delinquent  taxpayer 

tion  which  ought  to  be  applied  to  the  was  liable  to  assessment  in  the  town 

payment  of  the  judgment.     The  code  in  which  the  warrant  was  issued  and 

provides  that  upon   the  return   of  an  was  assessed  in  such  town.     Matter  of 

execution  unsatisfied,  the  creditor  *  is  Conklin,  36  Hun  (N.  Y.)  591. 

entitled    to    an    order    requiring    the  In  Inman  v.  Coleman,  37  Hun  (N. 

debtor  to  appear  and  answer  concern-  Y.)  170,  an   action   brought  by  a  re- 

ing    his  property.'      No  proof  is  re-  ceiver  to  collect  the  amount  of  an  un- 

quired  that  the  defendant  has  property."  paid  tax,  the  plaintiff  sought  to  show 

Heroy  v,  Gibson,  10  Bosw.  (N.  Y.)  591.  a  valid  tax  by  offering  in  evidence  an 

1.  Rand  v.  Rand,  78  N.  Car.  15;  assessment  roll  attached  to  which  was 
Carson  v.  Oates,  6^  N.  Car.  115.  See  the  oath  of  the  assessors,  staling 
also  Merchants  Nat.  Bank  r.  Braith-  among  other  things  that  they  had 
waite,  7  N.  Dak.  374.  '*  estimated    the    value    of    said   real 

2.  Laws  N.  Y.  1867,  c.  361,  §  i,  as  estate  at  the  sum  which  the  majority 
amended  by  Laws  1881,  c.  640:  Bas-  of  the  assessors  have  decided  to  be  the 
sett  V.  Wheeler,  84  N.  Y.  466;  Drake  full  cash  value  thereof,*' but  omitting 
v.  Shurtliff,  24  Hun  (N.  Y.)422;  Matter  to  add,  as  required  by  statute,  the 
of  Conklin,  36  Hun  (N.  Y.)  588;  Inman  words  '*  and  at  which  they  would  ap- 
V,  Coleman,  37  Hun  (N.  Y.)  170.  praise  the  same  in  payment  of  a  just 

In  Orogon,  by  statute,  a  warrant  for  debt  due  from  a  solvent  debtor."  It 
the  collection  of  delinquent  taxes  is  to  was  held  that  the  failure  to  use  these 
be  deemed  an  execution  against  prop-     words  rendered  the  roll  and  the  war- 
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Orden.  —  The  usual  orders  may  be  made  in  the  course  of  the 
proceedings,  and  the  delinquent  taxpayer  may  be  enjoined  or 
ordered  to  pay  over  money  to  the  proper  officer  to  the  end  that 
the  tax  be  satisfied.^  Where  the  order  of  examination  is 
improvidently  granted  the  person  affected  thereby  may  move  for 
its  dissolution.* 

II.  JusiSDiCTiON  —  1.  In  General.  —  Supplementary  proceedings 
being  of  statutory  origin,  the  jurisdiction  to  maintain  them  is 
derived  wholly  from  the  statute  creating  the  remedy.' 

rant  issued  thereon  invalid,  and  that  In  Murphy  v,  Busick,  22  Ind.  App. 

ihe  proceedings  should  be  dismissed.  247,  ir  was  held  that  an  executor  might 

1.  Drake  v.  Shurtliff,  24  Hun  (N.  Y.)  be  required  to  answer  as  to  funds  in 
422,  wherein,  the  plaintifT  having  re-  his  hands  belonging  to  a  legatee  in 
fused  to  pay  a  tax  on  certain  personal  proceedings  supplementary  to  execu- 
property  for  which  he  was  assessed,  on  tion  issued  from  the  Circuit  Court  of 
the  ground  that  he  did  not  reside  in  another  county  than  that  under  which 
the  town  in  which  the  assessment  was  the  executor  acted. 

made,  proceedings  were  instituted  be-        In  Kansas  the  probate    judge  may 

fore  the  county  judge,  who  made  the  entertain    the    proceedings,    and    his 

usual  order  of  reference  and  enjoined  power  to  do  so  has  been  declared  con- 

ihe  plaintiff  from  disposing  of  his  prop-  siitutional.    Young  v,  Ledrick,  14  Kan. 

erty.     Afterwards  an  order  was  made  92;    Matter  of    Morris,   39    Kan.   29; 

directing  that   the  plaintiff   pay  over  Hunter  v.  Betts,  (Kan.  App.  1898)  53 

money  in  satisfaction  of  the  tax,  which  Pac.  Rep.  86,  the  last  case  holding  that 

was  done.     In  an  action   brought  by  the  probate  judge  had  power  to  appoint 

the  plaintiff  to  recover  the  amount  so  a  referee,  but  that   he  exhausted  his 

paid  over  it  was  held  that  the  payment  authority  in  so  doing,  and  that  only 

was  voluntary  and  that   no  recovery  the  District  Court  had  authority  (o  set 

could  be  had.  aside  such   an   order   when   improvl- 

2.  Basseit  v.  Wheeler,  84  N.  Y.  466,  dently  granted. 

holding,   however,   that  where   a  de-  In    Michigan    proceedings    may    be 

linquent  taxpayer  sought  to  set  aside  instituted  before  a  Circuit  Court  judge 

an  order  on  the  ground  that  he  was  not  or  commissioner.    Berles  &*.  Comstock, 

a  resident  of  the  county,  and  the  evi-  104  Mich.  129. 

dence  on  the  question  was  conflicting,  In  New  York  it  was  held  that  Laws 

the  question  would  not  be  reviewed  in  N.  Y.  1857,  c.  96,  $  4,  was  not  repealed 

the  Court  of  Appeals.  by  the  New  York  Code  of  Civil  Pro- 

8.  Smith  V,  Tozer,  (Supm.  Ct.  Gen.  cedure,  and  that  the  recorder  of  Os- 

T.)  II  Civ.  Pro.  (N.  Y.)  346.  wego    had     power    to    entertain    the 

In  California  it  was  held  that  a  justice  proceedings  and   appoint  a  receiver. 

of  the  peace  had  jurisdiction  to  punish  Ross  v,  Wigg,  36  Hun  (N.  Y.)  107. 

for  contempt  of  an  order  made  in  the  So  proceedings  may  be  entertained 

course  of  (he  proceedings,  and  was  not  by  the  recorder  of  the  city  of  Albany, 

limited  to  a  fine  of  one  hundred  dol-  Carroll  v.  Langan,  63  Hun  (N.  Y.)  380. 

lars.     Ex  p.  Latimer,  47  Cal.  131.  In   Pierson  v.  Fries.  3  N.  Y.  App. 

In  Indiana,  by  statute (2  G.&  H.  260,  Div.   418,    it  was   held   that  the  City 

§  5c8;  Horner's  Stat.  1896,  §  815),  it  is  Court  of  Mount  Vernon  had  no  juris- 

provided  that  supplementary  proceed-  diction   to  enforce  orders  in   supple- 

ings  may  be  instituted  against  anon-  men  tary  proceedings  outside  of  its  own 

resident  judgment  debtor  in  the  county  locality. 

where   the    judgment    was    rendered.  In  North  Carolina  the  Code  Civ.  Pro., 

Folsom  tf.  Clark,  48  Ind.  414,  holding  §  488,  confers  upon   the  clerk  of  the 

that  proceedings  against  a  person  other  Superior  Court  acting  for  and  in  the 

than  the  judgment  defendant,  on  the  place  of   the  court  authority  to  hear 

ground   that   he  has  property  of   the  motions  requiring  defendants  to  appear 

judgment  defendant,  or  is  indebted  to  and  answer  concerning  their  property, 

him,   should    be    had    in   the  county  Farmers  Nat.  Bank  v.  Burns,  Z07  N. 

where  they  may  be  also  had  against  Car.  465. 

the  judgment  debtor.  Not  only   the   resident  judge  may 
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2.  Hew  York  Fraetioe.  —  According  to  the  New  York  practice,* 
supplementary  proceedings  may  be* instituted  before  a  judge  of 
the  court  out  of  which   the  execution  issued,*  or  before  the 

county  judge  or  special  county  judge*  or  the  special  surrogate 

entertain   the   proceedings,   but    they  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  167;  Peck 

may  be  entertained  by  the  judge  as-  v.   Baldwin,  (Supm.  Ct.  Gen.  T.)  19 

signed  to  the  district  or  the  judge  who  Civ.  Pro.  (N.  Y.)  405.   58  Hun  (N.  Y.) 

is  holding  court  there  by  exchange.  309;  People  v.  Levy,  (Ct.  Sess.)  25  Civ. 

Corbin  v.  Berry,  83  N.  Car.  27.  Pro.  (N.  Y.)  390. 

Proceedings  Against  Lunatic.  —  In  The  broad  language  of  the  sutufe 
Blake  v,  Respass,  77  N.  Car.  196,  it  above  cited  has  been  held  to  embrace 
was  held  that  the  Superior  Court  had  every  court  of  record  authorized  to  en- 
jurisdiction  to  entertain  supplementary  force  tis  judgment  by  execution  against 
proceedings  against  a  lunatic,  and  that  property.  The  phrase '*  judge  of  (he 
such  jurisdiction  was  not  vested  exclu-  court "  is  used  in  its  general  sense  and 
sively  in  the  Probate  Court.  without  regard  to  the  question  whether 

In  North  Dakota,  on  its  admission  into  the  title  of  such  judge  is  technically 

the  Union,  the  state  District  Court  be-  that  of  justice  or  judge,   Baldwin  r. 

came  the  successor  of  the  territorial  Perry,  (Supro.  Ct.  Gen.  T.)  z  Civ.  Pro. 

District  Court  as    to  all    actions    no  (N.  Y.)  122;  and  includes  a  justice  of 

longer  pending,  and  has  power  to  issue  the  Supreme  Court,  where  the  execu- 

executions  on  judgments  of  the  terrl-  tion  was  issued  out  of  that  court,  Peck 

torial  District  Court,  and  to  institute  v.  Baldwin,  58  Hun(N.  Y.)  309, 19  Civ. 

supplementary  proceedings  based  upon  Pro.  (N.  Y.)  405;  and  the  proceedings 

such  judgments,  as  in  the  case  of  a  may  be  instituted  before  a  justice  of 

judgment  rendered  in  the  state  Dis-  the  Supreme  Court  in  a  district  other 

trict  Court.     Merchants  Nat.  Bank  v,  than  that  in  which  the  judgment  was 

Braithwaite,  7  N.  Dak,  358.  rendered,    Jacobson   r.    Doty    Plaster 

In  Wisoonsin"  the  judge  of  the  court,  Mfg.  Co.,  32  Hun  (M.  Y.)  436. 

a  county  judge,  or  a  court  commis-  Jnrisdlotion    Not    Transferable.  —  In 

sioner  of  the  county  to  which  the  exe-  Cashman  r.  Johnson,  (Supm.  Ct.  Spec, 

cution   was  issued  "  has  jurisdiction.  T.)  4  Abb.  Pr.  (N.  Y.)  256,  it  was  held 

Stat.  Wis.,  ^  3030;  Gould  v.  Dodge,  30  that  the  power  to   entertain   supple- 

Wis.  621.  mentary    proceedings    could    not    be 

Where  the  court  commissioner,  how-  transferred  to  any  person  not  a  judge 

ever,   attempted  to  punish  the  judg-  of   the  courl    in   which  the  judgment 

ment  debtor  for  contempt  of  his  orders,  was  rendered,  except  in  the  case  of 

it  was  held  upon  an  application   for  county  judges  as  authorized  by  section 

habeas  corpus   that   he   possessed  no  14  of  article  6  of  the  Constitution  as 

such  jurisdiction,  and  the  prisoner  was  in  force  in  1857. 

discharged.    Jn  re  Remington,  7  Wis.  8.  Code  Civ.    Pro.    N.   Y.,   §  2434; 

643.  Baldwin  v.  Perry,  (Supm.  Ct.  Gen.  T.) 

United  States  Conrti.  —  As  to  the  con-  i  Civ.   Pro.  (N.  Y.)  123.  61  How.  Pr. 

formity  of  federal  to  state  practice  in  (N.  Y.)  291;  Ackerly,  etc.,  Co.  v.  Partz. 

respect  of  remedies  on  executions,  see  (Supm.  Ct.  Gen.  T.)  20  Civ.  Pro.  (N. 

article  United  States  Courts.  Y.)  383;  People  v.  Mead,  (Supm.  Ct. 

1.  Statutes  governing  supplementary  Spec.  T.)  29  How.  Pr.  (N.  Y.)  363; 
proceedings  as  they  exist  in  other  Merrill  v,  Allin,  46  Hun  (N.  Y.)  623, 
states  are  in  the  main  copied  from  the  Miller  v.  Adams,  52  N.  Y  409;  Terry 
New  York  statutes,  and  except  where  v.  Hultz,  8  Abb.  Pr.  N.  S.  (N.  Y.)  109. 
they  are  changed  in  some  of  the  minor  In  all  counties  of  the  state  where 
details,  the  same  course  of  procedure  the  office  of  county  judge  or  special 
and  practice  is  followed.  county  judge  exists,   such    judge    is 

2.  Code  Civ.  Pro.  N.  Y.,  §  2434;  clothed  with  authority  to  institute  the 
Baldwin  v.  Perry,  (Supm.  Ct.  Gen.  T.)  proceedings  whenever  the  execution  is 
z  Civ.  Pro.  (N.  Y.)  122;  Mclntyre  v,  issued  to  his  county.  Baldwin  v, 
Allen,  43  Hun  (N.  Y.)  126;  Merrill  v.  Perry,  (Supm.  Ct.  Gen.  T.)  i  Civ.  Pro. 
Allin,    46    Hun    (N.    Y.)    623;    Terry  (N.  Y.)  123. 

V,  Hultz,  8  Abb.  Pr.  N.  S.  (N.  Y.)  109;  A  county  judge  has  jurisdiction  to 

Grs^ve  v.  Scoville,  (Brooklyn  City  Ct.  institute  the  proceedings  in  an  action 
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of  the  county  to  which  the  execution  was  issued.*  Where  the 
execution  is  issued  to  the  city  and  county  of  New  York  from  a 
court  other  than  the  City  Court  of  that  city,  proceedings  may 
be  instituted  before  a  judge  of  the  Supreme  Court  for  that  city 
and  county.*  Where  the  execution  is  issued  out  of  a  court 
other  than  the  Supreme  Court,  and  it  is  shown  by  affidavit  that 
each  of  the  judges  before  whom  proceedings  might  have  been 
instituted  is  absent  from  the  county  or  is  for  any  reason  unable 
or  disqualified  to  act,  proceedings  may  be  instituted  before  a 
justice  of  the  Supreme  Court.' 

in  the  Supreme  Court  in  the  county  to  stand  as  security."     Pending  the  trial 

which  the  execution   was  issued,  and  the  debtor  died,  and  the  action   was 

an  order  of  examination  granted  by  continued  to  a  judgment  against  his 

such  judge  is  properly  entitled  as  of  estate;    and    the    judgment    creditor, 

the   Supreme    Court.      Aclcerly,   etc.,  claiming  to  have  a  lien,  moved  in  the 

Co.   V.   Partz,  (Supm.  Ct.  Gen.  T.)  20  surrogate's  court  that  his  judgment  be 

Civ.  Pro.  (N.  Y.)  383.  paid  out  of  the  proceeds  of  the  estate. 

ProoMdingi  for  the  Examination  of  a  It  was  held  that  such   lien,   if  any. 

Third  Penon,  when  instituted  before  a  could    not  be   enforced   in  the  surro- 

county  judge,  must  be  had  before  the  gate's  court,  since  such  court  was  with- 

judgeof  the  county  where  the  debtor  out  jurisdiction,  and  that  any   relief 

resides.     Schenck  v,  Irwin,  (Supm.  Ct.  must  be  sought  in  the  Supreme  Court. 

Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  96.  Stewart's  Estate,  (Surrogate  Ct.)  8  Civ. 

A  county  judge  has   no  power  to  Pro.  (N.  Y.)  354. 
make  an  order  of   examination   of  a        2.  Code   Civ.    Pro.    N.   Y.,   §  2434. 

third    person    upon    a    judgment   re-  See  also  Baldwin  v.  Perry.  (Supm.  Ct. 

covered  in  the  Supreme  Court,  unless  Gen.   T.)  61    How.    Pr.   (N.    Y.)   202; 

an  execution  has  been  issued  upon  such  Terry  v.  Hultz,  8  Abb.  Pr.  N.  S.  (N. 

judgment  10  his  county.     And  the  fact  Y.)  iii. 

that  such  execution  has  been  issued        Traaioript  of  Jnitioe'i  Judgment.  —  In 

to  a  different  county,  where  the  judg-  Strybing  v.  Hicks,  2  N.  Y.  L.  Bui.  6, 

meni  debtor  resides,  does  not  affect  the  a  transcript  of  a  justice  in  the  city 

result.     Terry  z^.  Hultz,  8  Abb.  Pr.  N.  of   Brooklyn  was   filed   in   the   Kings 

S.  (N.  Y.)  III.  county  clerk's  office,  and  a  transcript 

1.  Code   Civ.    Pro.   N.   Y.,   §  2434;  thereof  was  afterwards  filed   in  New 

Aldrich  V.  Davis,  (Supm.  Ct.  Gen.  T.)  York  county.     It  was  held  that  execu- 

46   N.   Y.  Si.    Rep.  587;  Mclntyrc   v.  tion  was  properly  issued  to  New  York 

Allen,  43  Hun  (N.  Y.)  124.  county  and  properly  made  returnable 

Under  the  power  conferred  on  the  to  the  clerk  of  the  county  of  Kings, 

surrogate  of  Steuben  county  by  Laws  and   that  under  the   code   provisions 

N.  Y.  1883,  c*  309.  he  is  authorized  to  then  in  force  supplementary  proceed 

entertain   supplementary   proceedings  ings  were  properly  taken  in  tlie  Court 

instituted  upon  a  judgment  rendered  of  Common  Pleas, 
in  a  justice's  court,  when  such  judg.         Marine  (Jonrt.  —  For  cases  relating  to 

ment  has  been  docketed  in  the  office  of  the  jurisdiction  of  the  Marine  Court 

the   county  clerk   and    execution  has  when   it   was   in   existence,   see   llol- 

been  issued  as  required  by  Code  Civ.  brook  v.  Orgler,  (N.  Y.  Super.  Ct.  Gen. 

Pro.  N.  Y.,  ?§  3oi7»  3043.     Mclntyre  T.)  49  How.  Pr.  (N.  Y.)  289.  40  N.  Y. 

t/.  Allen,  43  Hun  (N.  Y.)  124.  Super.    Ct.    33;  People   v.   Levy,   (Ct. 

Death  of  Debtor  Pending  Prooeedings.  Sess.)  25  Civ.  Pro.  (N.  Y.)  390. 
—  Pending  examination  and  before  the        8.  Code   Civ.    Pro.    N.   Y.,  §  2434; 

appointment  of  a  receiver  or  the  entry  Baldwin  v.  Perry,  (Supm.  Ct.  Gen.  T.) 

of  an  order  directing  the  application  i  Civ.  Pro.  (N.  Y.)  125;  Peck  v.  Bald- 

of  the  debtor's   property  to  the  pay-  win,  (Supm.  Ct.  Gen.  T.)  19  Civ.  Pro. 

ment  of  the  judgment,  an  order  was  (N.  Y.)  405. 

granted  allowing  ttie  debtor  to  come  in        In  such  case,  if  the  justice  of   the 

and  defend  upon  certain  conditions  and  Supreme     Court     **  does    not    reside 

directing  that  the  "  judgment,  supple-  within  the  judicial  district  embracing 

meatary  proceedings,  injunction,  etc.,  the  county  to   which    the    execution 
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At  Oliamberf.  —  The  proceedings  should  be  instituted  before  a 
judge  out  of  court ;  ^  and  such  judge  has  sole  and  exclusive  juris- 
diction over  the  proceedings  until  they  are  finally  disposed  of, 
and  no  other  judge  or  officer  at  chambers  has  any  power  to  come 
in  and  stay  such  proceedings  by  a  general  order.* 

m.  Who  Mat  Maintain  Proceedings  —  1.  In  General  — As 

a  general  rule,  any  creditor  who  has  reduced  his  claim  to  a  judg- 
ment and  issued  an  execution  thereon  is  entitled  to  institute  sup< 
plementary  proceedings.' 

was  issued,  the  order   made  or  war-  See  also  Miller  r.  Adams,  5a  N.  Y.  409, 

rants  issued  by  him  must  be  return-  afirming  7  Lans.  (N.  Y.)  131. 

able  to  a  justice  of  the  Supreme  Court  A  Warrant  of  Arrest  may  be  made  by 

residing  in  that  district,  or  the  county  a  judge   sitting  at  chambers,  and  the 

judge,  or  the  special  judge  or  special  fact  that  such  judge  does  not  reside  in 

surrogate    of    that    or    an    adjoining  the  same  county  as  the  debtor  will  not 

county,  as  directed  in  the  order  of  wir-  affect  such  order  where  it  appears  thai 

rant."     Code  Civ.  Pro.  N.Y.,  §  2434.  he  resides  in  the  same  judicial  district. 

In  Browning  v,  Hayes,  41  Hun  (M.  Wilson  v.  Andrews,  (Supm.  Ct.)9How. 

Y.)  382,  a  judgment  was  obtained  in  Pr.  (N.  Y.)  39. 

Kings  county  in  the  Supreme  Court,  2.  Genesee  Bank  v,  Spencer,  (Supm. 
and  a  transcript  was  filed  in  New  York  Ct.  Gen.  T.)  15  How.  Pr.  (N.  Y.)  16. 
county  and  an  execution  issued  to  ''After  supplementary  proceedings 
that  county  was  returned  unsatisfied,  have  been  duly  instituted  the  juiisdic- 
An  order  was  made  by  a  judge  of  the  tion  of  the  justice  remains  until  the  ex- 
Supreme  Court  in  Kings  county  that  amination  of  the  debtor  is  completed 
the  defendant  appear  before  a  referee  and  all  orders  made  by  the  judge  in 
in  New  York  county  and  be  examined,  respect  to  the  property  of  the  judg- 
It  was  held  that  the  order  was  irregu-  ment  debtor,  or  otherwise,  are  fully 
lar  and  should  be  set  aside,  for  the  executed."  Crouse  z/.  Wheeler,  (Supm. 
reason  that  it  did  not  provide  that  the  Ct.  Gen.  T.)  33  How.  Pr.  (N.  Y.)  337, 
subsequent  proceedings  be  had  before  citing  Webber  v.  Hobble,  (Supm.  Ct.) 
a  justice  of  the  Supieme  Court  of  the  13  How.  Pr.  (N.  Y.)  382. 
first  judicial  district.  Same  General  Power  as  Court.  —  "  The 

Confltmction    of  Section   2434.  —  In  judge  has  the  same  general  power  over 

Browning  v.   Hayes,  41  Hun  (N.  Y.)  these  proceedings  that  the  court  would 

382,  it  was  held  that  the   words "  in  have   if  the  authority    to    make    the 

that  case,"  as  used  in  Code  Civ.  Pro.  orders  and  conduct  the   examination 

N.  Y.,  §  2434,  do  not  alone  refer  to  had   been  conferred   upon   the   court, 

orders  made  for  inferior  judges,  but  He   may   dismiss  the   proceeding  for 

are  intended  to  embrace  all  orders  to  want  of  jurisdiction,  or  for  insufficiency 

be  made  "  before  a  justice  of  the  Su-  or  irregularity  in   the  affidavit  upon 

preme  Court."  which  the  order  was   made;  he  may 

1.  Douglass  V.  Mainzer,  40  Hun  (N.  adjourn  the  matter  from  time  to  time; 
Y.)  75,  the  court  saying:  "  Jurisdic-  suspend  the  examination  indefinitely; 
tion  to  make  an  order  requiring  a  examine  witnesses;  admit  or  reject  evi- 
debtor  to  appear  before  a  referee  and  dence;  and  punish  parties  and  wit- 
be  examined  in  supplementary  pro-  nesses  for  disobedience  of  orders." 
ceedings  is  given  by  the  code  to  a  Cowdrey  v.  Carpenter,  (N.  Y.  Super, 
judge,  and  not  to  any  court."  In  that  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  107. 
case  the  judgment  debtor  made  a  mo-  8.  Sparks  v,  Davis.  25  S.  Car.  384. 
tion  to  the  County  Court  to  vacate  an  See  also  infra^  IX.  Order  of  Exatnina^ 
order  of  examination  on  the  ground  tion, 

that  the  referee  was  absent  on  the  day  "  These   proceedings    are   unlike  a 

set  for  the  examination.     The  County  creditor*s  bill,  where  all  having  claims 

Court  denied  his  motion  with  costs  and  may  come  in  and  prove  them,  whether 
ordered  him  to  appear  at  a  subsequent  •  due  by  judgment  or  simple  contract, 

day.     It  was  held  that  the  court  had  but  they  are  given  to  those  only  who 

no  power  to  entertain  a  motion  for  such  have  obtained  judgments,  had   their 

relief  eitlier  with  or  without  notice,  executions  issued,  and  then  made  the 
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2.  Agent  —  Attorney.  —  The  proceedings  may  be  instituted  by 
an  agent  of  the  judgment  creditor  who  has  received  proper 
authority  to  do  so,  *  or  by  an  attorney  to  collect  the  claim  if  he 
is  properly  authorized.*  Where  the  attorney  has  a  lien  on  the 
judgment  for  his  own  costs  and  fees,  which  his  client  refuses  to 
pay,  he  may  enforce  the  judgment  through  these  proceedings  to 
collect  the  sum  due  to  him.' 

3.  Assignee  of  Judgment.  —  An  assignee  of  the  judgment  may 
institute  proceedings  for  its  collection,*  but  in  such  cases  the 

affi  davit  the  re  [by  Slat  ute]  prescribed.*'  void.      Amor6  v.   La   Mothe,  (N.   Y. 

Righton  V.  Pruden,  73  N.  Car.  61, /b/-  Super.   Cl.  Spec.  T.)  5  Abb.  N.  Cas. 

iowedxn  La  Fountain  v.  Southern  On-  (N.  Y.)  146. 

derwriters*  Assoc,  yg  N.  Car.  514.  8.  Russell  v.  Somerville, (Supm.  Ci.) 

Sight  Hot  Discretionary  when  Ai&davit  10  Abb.  N.  Cas.  (N.  Y.)  395,  note;  Mer- 

Snf&oient.  —  **  The  right  to  examine  a  chant  ».  Sessions,  (N.  Y.  City  Ct.  Spec, 

judgment    debtor    in    supplementary  T.)  5  Civ.  Pro.  (N.  Y.)  24. 

proceedings  is  not  discretionary  when  Even  though  the  cause  of  action  is 

the  affidavit  for  such  order  complies  one  which  from  its  nature  is  unassign- 

with    the   requirements  of    the    code,  able  and  on  which  a  lien  is  denied  to 

Upon  proof  of  the  facts  the  judgment  the  attorney,  yet  on  the  recovery  of  a 

creditor    '  is  entitled  '   to   the    order,  judgment  the  lien  of  the  attorney  at- 

Code,  §  2435.     As  he  is  entitled  to  the  taches  thereto  and  he  may  enforce  it. 

order,  he  is,  as  matter  of   course,  en-  Pulver  v,    Harris,   52   N.  Y.  73.     He 

titled  to  the  examination  under  it,  un-  may  collect  his  claim  even  though  his 

less  any  jurisdictional  fact  is  disputed  client  refuses  to  consent.     Russell   v, 

by  the  judgment  debtor,  or  fraud  or  Somerville,   (Supm.   Ct.)   10  Abb.   N. 

collusion  between  the  sheriflf  and  the  Cas.  (N.  Y.)  395,  note.     And  the  fact 

creditor  is  shown."      Eleventh  Ward  that  bis  client  has   made   a  general 

Bank  v.  Heather.  (Supm.  Ct.  App.  T.)  assignment  for  the  benefit  of  creditors 

22  Misc.  (N.  Y.)  87.  does  not  affect  his  right.     Merchant  v, 

1.  Hawesv.  Ban,  7  Robt.  (N.  Y.)452.  Sessions,  (N.   Y.  City  Ct.  Spec.  T.)  5 
A  Receiver  of  a  Corporation  that  holds  Civ.  Pro.  (N.  Y.)  24. 

a  judgment  may  so  collect  his  claim,  4.  Schnitzer  v,  Willmer,  (C.  PI.  Gen. 

but     in     such   case    the    proceedings  T.)  7  Misc.  (N.  Y.)  497;  Frederick  v. 

should  be  instituted  by  the  receiver  in  Decker,  (Supm.  Ct.  Spec.  T.)  18  How. 

the  name  of  the  corporation,  and  in  the  Pr.   (N     Y.)  96;   Crill  v.  Kornmeyer, 

course  of  the  proceedings  another  re-  (Supm.  Ct.)  56  How.   Pr.  (N.  Y.)  278; 

ceiver  may  be  appointed.     Wright  v.  Ross  v.  Clussman,  (N.  Y.  Super.  Ct.) 

Nostrand,  94  N.  Y.  31.  Code  Rep.  N.  S.  (N.  Y.)  91;  Lindsay 

2.  In  Ward  v,  Roy,  69  N.  Y.  96,  it  v.  Sherman,  (Supm.  Ct.)  Code  Rep.  N. 
was  held  that  an  attorney  employed  S.  (N.  Y.)25;  Hough  z/.  Kohlin,(C.  PI. 
to  collect  a  claim  has  authority  by  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  232; 
virtue  of  his  original  retainer  to  insti-  Orr's  Case,  (Supm.  Ct.  Spec.  T.)  2 
tute  supplementary  proceedings    and  Abb.  Pr.  (N.  Y.)  458. 

have  a   receiver  appointed.      It  was  Assignment  After  Betnm  of  Execution, 

questioned,  however,  whether  he  had  — The   assignee  of   a  judgment  may 

authority  to  institute  an  action  in  the  institute    supplementary    proceedings 

name  of  such  receiver  to  set  aside  a  although  he  became  assignee  after  the 

fraudulent  conveyance.  execution  had  been  returned  unsatis- 

Death    of   Original    Plaintiff. —After  fied.     Orr's  Case,  (Supm.  Ct.  Spec.  T.) 

the   death   of   the  judgment  creditor,  2  Abb.  Pr.  (N.  Y.)  457.     In  such  case 

supplementary  proceedings  can  be  in-  he   may   institute    proceedings  in  the 

stituted  only  in  the  name  of  his  legal  name  of   the    plaintiff   in   the  action, 

representative  or  successor  in  interest;  Ross  v.  Clussman,  (N.  Y.  Super.  Ct.) 

and  where  they  were  instituted  by  the  Code  Rep.  N.  S.  (N.  Y.)  91. 

attorney  who  recovered  the  judgment,  After  Death  of  Judgment  Creditor. — 

no  administrator  having  at  the  time  The  assignee  may  maintain    proceed- 

been  appointed,  it  was  held  that  the  ings  notwithstanding  the  death  of  the 

proceedings    were    unauthorized  and  original    judgment    creditor,    and    in 

98  Volume  XXL 


Againit  Whwii  SUPPLEMENTAR  Y  PROCEEDINGS     Xaintainad. 

affidavit  should  show  by  what  right  the  party  moves  in  the 
matter.^ 

4.  Personal  Bepresentative.  —  The  personal  representative  of  a 
deceased  judgment  creditor  in  whose  lifetime  an  execution  was 
issued  and  returned  unsatisfied  may  institute  supplementary  pro- 
ceedings  against  the  judgment  debtor  upon  showing  these  facts 
in  his  affidavit  and  upon  proof  that  letters  were  duly  issued;* 
and  it  is  not  necessary  that  he  should  have  the  judgment  revived 
or  continued  in  his  own  name  before  proceeding  to  enforce  it.' 

IV.  Agaihst  Whok  Fsocesdihgs  Mat  Be  Maihtaivsb  —  1.  In 
General  —  Generally  speaking,  if  the  requisite  jurisdictional  facts 
exist,  supplementary  proceedings  may  be  maintained  against  any 
judgment  debtor.*     Upon  a  judgment  against  joint  debtors,  the 

sach  case  will  himself  be  construed  to  v,  Willner,  (C.  PI.  Gen.  T.)  7  Misc.  (N. 

be  the    judgment  creditor.      Crill   v,  Y.)  497. 

Kornmeyer,  (Supm.  Ct.)  56  How.  Pr.  8.  Walker  v.  Donovan,  6  Daly  (N.  Y.) 

(N.  Y.)  ^^b^  following  Ross  v.  Cluss-  552,  53  How.  Pr.  (N.  Y.)  3;  Pardee  ». 

man,  (N.  Y.  Super.  Cl.)  Code  Rep.  N.  Tilton,  20  Hun  (N.  Y.)  76;  Collier  v. 

S.  (N.  Y.)  91.  De  Revere,  7  Hun  (N.  Y.)  62. 

1.  Frederick  v.  Decker,  (Supm.  Ct.  Double    Capadty.  —  Supplementary 

Spec.  T.)  18  How.  Pr.  (N.  Y.)96;  Lind-  proceedings  cannot  be   instituted  by 

say  z'.  Sherman.  (Supm.  Ct.)  Code  Rep.  a  person    in   his   individual  capacity 

N.  S.  (N.  Y.)  25;  Hough  zf.  Kohlin,  (C.  against  himself  in  his  representative 

PI.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  capacity.      Matter  of  Livingston,   27 

232;  Ross  V,  Ciussman,  (N.  Y.  Super.  Hun  (N.  Y.)  607. 

Ct.)  Code  Rep.  N.  S.  (N.  Y.)  91.    See  8.  Walker  v.  Donovan,  6  Daly  (N. 

infra,    VHI.    Affidavit  for    Order    of  Y.)  552. 

Examination.  4.  Logan  v.  McCall  Pub.  Co.,  140  N. 

In  Moore  z^.  Taylor,  (Supm.  Ct.  Spec.  Y.  449,  23  Civ.  Pro.  (N.  Y.)  250;  Code 

T.)  2  How.  Pr.  N.  S.  (N.  Y.)  343,  it  was  Civ.  Pro.  N.  Y.,  §  2435. 

held  that  an  attorney  must  obtain  leave  Xarried  Womaa  or  Infuit.  —  Supple- 

of  the  court    before  he  can   institute  mentary  proceedings    may  be   main- 

supplementary    proceedings    upon    a  tained  against  a  married  woman  on  a 

judgment  in  favor  of  his  client  after  judgment  and  execution  against  her 

the  title  to  the  judgment  has  passed  separate  estate,  Thompson  v.  Sargent, 

from    the  client    to    a  receiver,   and  (Supm.  Ct.)  15  Abb.  Pr.  (N.  Y.)452; 

where  the  proceedings  are   instituted  Clinkscales  v.  Hall,  15  S.  Car.  602;  or 

upon   an   atfidavit  that  says  nothing  against  an    infant  debtor,   Lederer  v, 

about   the  lien  of  the  attorney.     Dis-  Ehrenfeld,  (N.  Y.  Super.  Ct.  Spec.  T.) 

tinguishing  Merchant  v.  Sessions,  (N.  49    How.    Pr.    (N.    Y.)   403.     But    it 

Y.  City  Ct.  Spec.  T.)  5  Civ.  Pro.  (N.  is  not  necessary  that    the   execution 

Y.)  24.  wherein  it  was  held  that  the  when  issued  against  a  married  woman 

lien  of  an  attorney  might  be  enforced  should  direct  that  the  amount  is  to  be 

by    supplementary    proceedings    and  levied  or  collected  out  of  her  separate 

was  not  affected  by  a  general  assign-  estate,  and  not  otherwise.     Thompson 

ment  that  the  client  had  made,  on  the  r.  Sargent,  (Supm.  Ct.)  15  Abb.  Pr.  (N. 

ground  that  the  affidavit  in  that  case  Y.)  452. 

stated  that  the  attorney  had  a  lien  for  Tniitees  Against  Whom  a  Judgment 

costs  and  fees  and  that  notice  had  been  Has  Boon  Bendered  in  their  representa- 

given  of  such  lien.  live  capacity   may,   upon   the   return 

When  Advantage  of  Fallnre  to  Set  Out  unsatisfied  of  an  execution  issued  upon 
Assignment  Available.  —  Advantage  of  the  judgment,  properly  be  examined 
the  fact  that  the  affidavit  does  not  re-  in  proceedings  supplementary  to  ex- 
cite the  assignment  cannot  be  taken  ecution  for  the  purpose  of  reaching  a 
where  such  irregularity  was  not  speci-  fund  deposited  with  them  for  the  sat- 
fied  in  the  notice  of  motion  to  vacate  isfaction  of  the  judgment.  Matter  of 
an  order  granted  thereon.     Schnitzer  Gough,  31  N.  Y.  App.  Div.  307. 
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judgment  creditor  may  issue  an  execution  against  the  property 
of  only  one  of  the  defendants,  and  supplementary  proceedings 
may  be  maintained  against  him  alone.  ^ 

2.  Corporations.  —  Whether  supplementary  proceedings  may  be 
maintained  against  a  corporation  depends  upon  the  statutes  and 
practice  of  the  jurisdiction  in  which  the  remedy  is  sought.  In 
some  states  the  remedy  has  been  allowed,*  while  in  others  it  has 
been  denied.' 

Hew  York  Praetioa.  —  It  was  formerly  held  in  New  York  that  the 
provisions  of  the  statute  relating  to  supplementary  proceedings 
applied  to  natural  persons  only;*  but  the  present  statute  makes 
provision  for  proceedings  against  a  "judgment  debtor"  and 
draws  no  distinction  between  a  natural  person  and  a  corporation.' 
The  provisions  of  the  statute  do  not  apply,  however,  where  the 
judgment  debtor  is  a  corporation  created  by  or  under  the  laws 
of  the  state,  or  a  foreign  corporation  or  joint-stock  association 
which  does  business  within  the  state  or  has  within  the  state  a 
business  or  fiscal  agency  or  an  agency  for  the  transfer  of  stock, 

1.  CrosBitt  V.  Wiles,  (Supm.  Ct.  In  KaniM  it  was  held  that  where  a 
Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  327.  judgment   creditor    of    a    corporation 

Only  One  Defendant  Senred.  —  Where  obtains  an  execution  against  the  prop- 
the  judgment  was  obtained  upon  a  erty  of  the  stockholders  of  such  cor- 
contract  on  which  the  defendants  were  poration,  such  stockholders  are  not 
jointly  indebted,  but  only  one  defend-  judgment  debtors  who  may  be  sub- 
ant  was  served,  it  was  held  that  the  jected  to  supplementary  proceed- 
creditor  might  enforce  his  judgment  by  ings.  Hentig  v.  James,  22  Kan. 
supplementary  proceedings  **  against  326. 

the    joint    property    of    all    and    the  4.  Logan   v,  McCall   Pub.  Co.,  (Ct. 

separate    property  of   the    defendant  A  pp.)  23  Civ.  Pro.  (N.  Y.)  249,  140  N. 

served."     And  it  is  not  necessary  to  Y.  449;  Hinds  v.   Canandaigua,    etc., 

make   the  debtor   who   has  not   been  R.  Co.,  (Supm.  Ct.  Gen.  T.)  10  How. 

served  aparty  to  the  proceedings,  since  Pr.  (N.  Y.)  487;  Hammond  v.  Hudson 

the  equities  between  the  debtors  them-  River  Iron,  etc.,  Co.,  (Supm.  Ct.  Spec. 

selves   are   not   to   be   regarded,   and  T.)  11  How.  Pr.  (N.  Y.)  29;  Sherwood 

there  can  be  no  decree  for  contribution,  v.   Bu£falo,  etc.,   R.   Co.,  (Supm.   Ct. 

Emery  v,  Emery,  (Supm.  Ct.  Spec.  T.)  Gen.    T.)   12   How.    Pr.  (N.   V.)  136; 

9  How.  Pr.  (N.  Y.)  130.  Stevens  r.  Page,   (C.    PI.   Gen.   T.)  4 

2.  Tompkins  v.  Floyd  County  Agri-  Misc.  (N.  Y.)  518. 

cultural,  etc.,  Assoc,  19  Ind.  197;  Estey  In  Hammond  v.  Hudson  River  Iron, 

r.  Fuller  Implement  Co.,  82  Iowa  678;  etc.,    Co.,    (Supm.   Ct.    Spec.   T.)   11 

South  Bend  Toy  Mfg.  Co.  v.  Pierre  F.  How.  Pr.  (N.  Y.)  29,  it  was  held  that 

&  M.  Ins.  Co.,  4  S.  Dak.  173;  Sage  v.  if    supplementary    proceedings   could 

St.  Paul,  etc.,  R.  Co.,  47  Fed.  Rep.  3;  under  any  circumstances  be  construed 

Bates  V.   International  Co.,   84   Fed.  to  apply  to  corporations  (which  was 

Rep  518.  doubted),  they  could  not  embrace  in- 

Pnblio   or   Mnnlclpal   Corporations. —  solvent  corporations. 

'*  It  is  generally  held  that  a  public  or  The   remedy  against   domestic  cor- 

municipal   corporation    cannot   under  porations   in   case  of  insolvency   was 

any  law,  unless  expressly  so  providing,  only  to  be  had  under  the  provisions  of 

be  subjected  to  these  [supplementary!  the  Revised  Statutes.     Logan  v.  Mc- 

proceedings,  but  such  rule  is    *    *    *  Call  Pub.  Co.,  140  N.  Y.  448. 

put  on  the  ground  of  public  policy."  5.  Code  Civ.   Pro.  N.   Y.,  ^  2432  et 

South  Bend  Toy  Mfg.  Co   v.  Pierre  F.  seq.;    Logan  v,  McCall  Pub.  Co.,  140 

&  M.  Ins.  Co.,  4S.  Dak.  183.  N.   Y.   449,  23  Civ.  Pro.  (N.  Y.)  250; 

8.  Conner  v.  Todd,  48  N.  J.  L.  362.  Bucki  v.  Bucki,  (Supm.  Ct.  Spec.  T.) 

And  see  the  following  notes.  26  Misc.  (N.  Y.)  69. 
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except  in  those  actions  or  special  proceedings  brought  by  or 
against  the  people  of  the  state.  ^ 

3.  Debtors  of  Execution  Defendant.  —  A  common  provision  of 
the  statutes  authorizing  supplementary  proceedings  is  that  such 
proceedings  may  be  had  against  third  parties  who  are  indebted 
to  the  execution  defendant,  or  may  have  property  in  their  pos- 
session belonging  to  him,'  upon  the  making  of  a  proper  affidavit 
showing  a  necessity  for  the  proceedings.* 

v.  WiTHnr  What  Tike  Fbocbebings  Mat  Be  Ihbtituteb.  — 

The  time  within  which  supplementary  proceedings  may  be  insti- 
tuted depends  upon  the  terms  of  the  statute  under  which  the 
remedy  is  sought  and  the  character  of  the  judgment  upon  which 
the  p/oceedings  are  founded.*     In  New  York  the  time  is  limited 

1.  Code    Civ.    Pro.   N.   Y.,  ^  2463;  ination,  the  debtor  has  an  interest  by 

Levy  V.  Swick  Piano  Co.,  (Supm.  Ci.  virtue  of   which   he  may  compel  the 

App.  T.)  17  Misc.  (N.  Y.)  146;  Vietor  judgment  creditor's  attorney  to  file  an 

V.  Richards  Co.,  (Supm.  Ci.  App.  T.)  order  which  he  has  procured  for  such 

26  Civ.  Pro.  (N.  Y.)  296,  (N.  Y.  City  Ct.  examination,  although,  the  judgment 

Gen.  T.)  20  Misc.  (N.  Y.)  14;  Logan  v.  having  been  paid,  the  judgment  cred- 

McCall  Pub.  Co.,   140  N.   Y.  447,  23  itor  has  obtained  an  order  discontinu- 

Civ.  Pro.  (N.  Y.)  250.  ing  the  proceedings  against  the  third 

The  Exemption  of  a  Foreign  (Corporation  person.    The  fact  thai  the  order  or  the 

which  has  a  business  or  liscai  agency  affidavit  on  which  it  was  granted  may 

within  the  state  is  not  taken  away  by  tend  to  criminate  the  person  who  ob- 

the  appointment  of  a  temporary  ancil-  tained  it  is  not  a  justification  for  his 

lary  receiver  with  directions    10  carry  failure  to  file  the  papers.     Sinnott  v, 

on  its  business  in  the  stale.     Matter  of  Hempstead  First  Nat.  Bank,  34  N.  Y. 

Vietor,  (Supm.  Ct.  App.  T.)  20  Misc.  App.  Div.  i6i. 

(M.  Y.)  289,  reversing  (N.  Y.  City  Ct.  Ezecntion  Defendant  Keoeisary  Party. 

Gen.  T.)  20  Misc.  (N.  Y.)  14.  —Such  proceedings  can  be  maintained, 

8.  Cushman  v.  Gephart,  97  Ind.  46;  however,  only  in  connection  with  the 

Earl  V,  Skiles.  93  Ind.  178;  Murphy  v,  proceeding  against  the  execution  de- 

Busick,  22  Ind.  App.  247;  Clarke  v.  fendant,  the  latter  being  an  indispens- 

Nebraska    Nat.   Bank,    57   Neb.   314;  able  party.    Earl  t'.  Skiles,  93  Ind.  178; 

Matter  of  Gagnon,  32  N.  Y.  App.  Div.  Wall  v.  Whisler,  14  Ind.  228;  Hoadley 

22;  Strauss  v.  Yorkville  Bank,  (N.  Y.  v.  Caywood,  40  Ind.  239;  Chandler  v. 

City  Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  239;  Caldwell,  17  Ind.  256;  Folsom  v.  Clark, 

Rand  v.  Rand,  78  N.  Car.  12.  48  Ind.  414. 

Wife  of  JiUlgmant  Debtor.  —  Proceed-  Inititntion  of  Prooeedings  —  Kotico  to 
ings  supplementary  to  execution  may  Judgment  I>ebtor  Unneoessarj.  ~ "  The 
be  brought  against  the  wife  of  a  judg-  constitutionality  of  the  institution  of 
ment  debtor  to  discover  whether  she  supplementary  proceedings  against  a 
has  in  her  possession  property  belong-  third  party  without  notice  to  the  judg- 
ing to  him.  Frankenihal  v.  Solomon-  ment  debtor  has  been  upheld."  Sin- 
son,  20  Wash.  460;  O'Brien's  Petition,  nott  v.  Hempstead  First  Nat.  Bank,  34 
24  Wis.  547.  N.  Y.  App.  Div.  161,  citing  Gibson  v. 

An  Exeontor  may  be  required  to  an-  Haggerty,  37  N.  Y.  555. 

swer  in  supplementary  proceedings  as  8.  See   infra^  VIII.  5.  Affidavit  for 

to  funds  in   his  charge  belonging  to  a  Order  of  Examination  of  Third  Party, 

legatee  who  is  the  judgment  debtor.  4.  See  infra^  -VI.    What  Judgments 

Murphy  v.  Busick,  22  Ind.   App.  247;  Basis  for  Proceedings;  and  see  Currie 

Spencer  v  Greene,  17  R.  I.  727.  v.  Noyes,  (Supm.  Ct.  Spec.  T.)  Code 

Bight  of  Xodgment  Debtor  to  Require  Kep.  N.  S.  (N.  Y.)  198. 
Filing  of  Order  for  Examination.  —  I  n  In  North  Dakota  a  j  udgment  ceases  to 
proceedings  supplementary  to  execu-  be  valid  after  the  expiration  of  ten 
tion,  instituted  by  a  judgment  creditor  years  from  the  recovery  thereof,  un- 
to require  a  third  party  indebted  to  the  less  suit  is  brought  thereon  within 
judgment  debtor  to  submit  to  an  exam-  ten  years,  and  in  even  that  case  the 
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to  ten  years  from  the  return  of  the  execution  unsatisfied,*  even 
though  the  right  accrued  before  the  Code  of  Civil  Procedure  was 
enacted.* 

judgment    is    dead   for  all   purposes  the  judgment  of  a  court  of  record, 

except  that  of  supporting  such  action,  and  supplementary  proceedings  based 

Thereafter  supplementary  proceedings,  thereon  may  be  maintained  more  than 

though  instituted  while  the  judgment  six  years  afterwards.     Bolt  v.  Kauser, 

was  alive,  fall  to  the  ground,  and  the  (County   Ct.)   19  Ci  /.  Pro.  (N.  Y.)  7, 

defendant  may  move  to  have  them  set  (Supm.  Ct.  Gen.  T.)  ig  Civ.  Pro.  (N. 

aside  on  the  ground  that  the  judgment  Y.)  210,  distinguishing  Dieffenbach  v. 

has  ceased  to  be  valid.     Such  proceed-  Roch,  (Ct.  App.)  16  Civ.  Pro.  (N.  Y.) 

ingi  are  not  an  action  on  the  judgment,  172.     See  also  Townsend  v.  Tolburst, 

but  are  in   the  nature  of  a  creditors*  (Supm.    Ct.    Gen.    T.)    19   Civ.    Pro. 

suit  to  enforce  the  collection  thereof.  (N.  Y.)  i;  Waliermire  v,  Westover,  14 

Hence    their    pendency   is    no    more  N.  Y.  16. 

effectual  to  keep  alive  the  judgment  In  Davidson  v,  Horn,  47  lliin*(N.  Y.) 

than  such  a  suit  or  an  execution  would  51,  it  was  held  that  the  judgment  of  a 

be.     Merchants  Nat.  Bank  v.  Braith-  justice  must  be  docketed  in  the  county 

waite,  7  N.  Dak.  358.  clerk's  office  within  six  years  from  the 

Oompatation  of  Tima.  —  In  New  York  time  at  which  it  was  rendered,  in  order 

where  the  judgment  was  entered  on  to  be  enforceable  by  supplementary  pro- 

Nov.  14,  1889,  and  execution  was  not  ceedings,  and  it  was  said:  *' There  is  no 

issued  until  Nov.  14,  1894,  it  was  held  express  statutory  limitation  of  the  time 

that  the  law  would  take  no  notice  of  a  within  which  such  a  transcript  may  be 

fraction  of  a  day,  and  that  since  the  filed,  and  judgment  docketed,  but  it  [the 

execution   was  not  issued  within  the  code]  does  provide  that   when   that  is 

five  years  limited  by  statute,  an  order  done    it    becomes    a   judgment  of    the 

of  examination  based  upon  the  return  County  Court." 

of  such  an  execution  should  be  vacated.  Original  Judgment  Barred. — Where  a 

Auhman,  etc.,  Co.  v,  Syme,  87  Hun  transcript   of  a  justice's  judgment    has 

(N.  Y.)  295.  been  filed  with  the  county  clerk  and  an 

Prooaedingfl  for  tho  (Collection  of  a  Tax  execution  issued  thereon  been   returned 

under  the  New  York  statute  should  be  unsatisfied,   supplementary    proceedings 

instituted  within  one  year.     See  supra^  may  be  instituted  thereon   at  any   time 

I.  4.  b.  Collection  of  Tax,  within   ten    years    notwithstanding    the 

1.  Code  Civ.  Pro.  N.  Y.,§  2435;  Mc-  fact  that    an  action    on    such    justice's 

Guire  v.  Hudson,  (Supm.  O.  Gen.  T.)  judgment  is  barred    by    the    statute    of 

41  N.  Y.  St.  Rep.  295;  Conyngham  ».  limitations.     Green  v.  Hauser,  (Buffalo 

Duffy,    125   N.   Y.   200;    Campbell  v.  Super.  Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.) 

Eben,  (N.  Y.  City  Ct.  Spec.  T.)  17  W.  354. 

Y.St.  Rep.  848;  Importers,  etc..  Nat.  Waiver     of    Oljeotlon.  —  Where    the 

Bank  v.  Quackenoush,  143  N.  Y.  570;  debtor  and  his  attorney    were   present 

Cleveland  r.  Johnson,  (C.  PI.  Spec.  T.)  at  the  appointment  of  the  receiver  and 

5  Misc.  (N.  Y.)485;  Baumlerw  Acker-  made     no    objection    that    proceedings 

man,  63  Hun(N.  Y.)4i;  Weiss  v.  Ash-  under  the  judgment  were  barred  by  the 

man,  (C.  PI.  Gen.  T.)  24  Civ.  Pro.  (N.  statute    of    limitations,    they    will    be 

Y.)268;  Bolt  v,  Hauser,  (County  (il.)  deemed  to  have  waived  such  objection. 

i9Civ.  Pro.  (N.Y.)  7;  Green  <;.  Hauser,  Bolt    v,    Hauser,  (County  Ct.)   19  Civ. 

(Buffalo  Super.  Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  14.    But  see  Gast  v.  Tenny, 

Pro.  (N.  Y.)  359.  I  N.  Y.  Law  Rec.  198,  holding  that  where 

Order    Void   After    Ten   Toan.  —  An  the  order  of  examination   was  granted 

order  of  examination  is  void  if  granted  more  than   ten  years  after  the  execu- 

more  than  ten  years  ^f  ter  an  execution  tion  was  issued  the  debtor  did   not,  by 

has  been  issued.     The  judgment  cred-  submitting  to    examination,  waive    the 

itor  may,  however,  if  he  sees  fit  issue  question  of  jurisdiction,  and  that  a  mo- 

a  new  execution  under  Code  Civ.  Pro.  tion  to  punish  for  contempt  in  such  a 

N.  Y.,  §  1377.     Gast  V,  Tenney,  i   N.  case  should   be  denied  and    the    order 

Y.  Law  Rec.  198.  set  aside. 

Effect  of  Dookating  Xuitioe's  Judgment.  8.  McGuire    r.    Hudson,   (Supm.   Ct. 

—  On  being  docketed  with  the  county  Gen.  T.)  41  N.  Y.  St.  Rep.  295;  Conyng- 

clerk  a  judgment  of  a  justice  becomes  ham  v,   Duffy,   125  N.  Y.   200;  Cleve- 
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Inaaiiee  of  Alias  Ezaention.  —  Decisions  on  the  ques'tion  whether 
the  judgment  creditor  may  extend  the  limitation  by  the  issuance 
of  an  alias  execution  are  not  uniform.*  The  judgment  creditor 
may,  however,  avoid  all  question  in  this  regard  by  reviving  his 
right  in  a  suit  upon  the  original  judgment,  which  he  may  prose- 
cute with  the  permission  of  the  court,  and  having  obtained  a  new 
judgment  he  is  in  the  same  position  that  he  occupied  before  the 
ten  years  began  to  run.* 

Objection  —  Whan  Bailed.  —  An  objection  that  the  proceedings  are 
barred  by  the  statute  of  limitations  should  be  timely,  and  cannot 
be  reserved  for  a  motion  to  vacate  a  final  order  in  which  the  pro- 
ceedings result.' 

VL  What  JiTBGMEHTS  Basis  FOB  Pboceebihgs  —  1.  In  General — 
As  a  general  rule,  these  proceedings  can  be  instituted  upon  any 

land  V.  Johnson,  (C.   PI.  Spec.  T.)  5  the  return  of  the  first  execution  and 

Misc.  (N.  Y.)485.     Compare  CsLtnpbeW  became  barred  after  the  lapse  of  ten 

V,  Eben,  (N.  Y.  City  Ct.  Spec.  T.)  17  years  in  the  absence  of  some  new  pro- 

N.  Y.  St.  Rep.  848.  ceedtng   to  revive    it,    to   which    the 

Twenty  Yean  —  Fresumptloii  of  Satis-  debtor  is  a  party  by  notice  or  other- 

fiustion.  —  Prior  to  the  enactment  of  the  wise." 

New  York  Code  of  Civil  Procedure  sap  Second     Exeoution     Barred.  —  Where 

plementary  proceedings  could  be  begun  more  than  ten  years  have  elapsed  since 

at  any  time  within  twenty  years  after  the  judgment  was  rendered  and  the 

the  return  of  an  execution  unsatisfied,  first  execution  was  returned  unsatisfied. 

Cleveland  v.  Johnson,  (C.  PI.  Spec.  T.)  the    creditor    has   no   right   to    issue 

5  Misc.  CN.  Y.)  484,  citing'  Code  Pro.  N.  another  execution  and   institute  sup- 

Y.,  §292.  plementary  proceedings.     Where,  how- 

In  Driggs  v.  Williams,  (Supm.  Ct.)  ever,    the    debtor    has    submitted    to 

15  Abb.   Pr.  (N.  Y.)  477,  it  was  held  examination  and  made  no  objection  to 

that  the  presumption  of  satisfaction  of  the  appointment  of  a  receiver,  he  is 

a  judgment  afier  the  lapse  of  twenty  not    entitled     to    have    either    order 

years  did  not  operate  to  bar  supple-  vacated.     Glover  v,  Gargan,  10  N.  Y. 

mentary  proceedings  upon  such  judg-  App.  Div.  527. 

ment  where  they  were  instituted  before  "  Earlier  cases  on  the  subject  are  Levy 

the  twenty  years  had  expired.  v.  Kirby,  (N.  Y.  Super.  Ct.  Gen.  T.)  7 

1.  In  Importers,  etc.,  Nat.  Bank  v.  Civ.  Pro.  (N.  Y.)  98,  51  N.  Y.  Super. 

Quackenbush,  143  N.  Y.  567,  the  court  Ct.  69;  Owen  v,  Dupignac,  (C.  PI.  Gen. 

said:  "  The  decisions  of  the  courts  be-  T.)  9  Abb.  Pr.  (N.  Y.)  180. 

low  are  to  the  effect    *    *    *    that  the  2.  Importers,    etc.,   Nat.    Bank    v, 

plaintiff  can  revive  the  right  at  its  own  Quackenbush,   143    N.   Y.    571,   citing 

pleasure  and  extend  the  period  indefi-  Code  Civ.  Pro.  N.  Y.,  §  1913,  subdiv.  2 

nitely  by  simply  issuing  newexecutions  (now  subdiv.  3). 

from  time  to  time  and  thus  setting  the  8.  Bolt  v,   Hauser,  (Supm.  Ct.  Gen. 

ten  years  running  from  the  date  of  the  T.)   19  Civ.   Pro.  (N.   Y.)  210;  U.  S, 

return   of  the  last   execution.      This  Land,  etc.,  Co.  v.  Pike,  2  N.  Y.  L.  Bui. 

conclusion  is  deduced  from  a  literal  31.     See  also  article  Limitations,  vol. 

reading  of  the  statute,  which  author-  13,  p.  210. 

izes  the  order  at  any  time  after  the  re-  In  Analogy  to  the  Praotioe  in  Segnlar 

turn  of  an  execution  unsatisfied,  and  if  Aotions  to  the  effect  that  the  objection 

followed  to  its  logical  result  would  per-  of  the  statute  of  limitations  must  be 

mit  the  plaintiff  to  institute  the  pro-  taken  at  the  first  appearance  of  the  de- 

ceedings  after  twenty  years  when  the  fendant,  it  would  seem  that  the  same 

judgment  itself   had   become   barred,  objection  to  a  special  proceeding  should 

We  think  that  when  the  statute  gave  be  taken  on  the  return  of  the  original 

the  creditor  ten  years  from  the  date  order,  or  at  least  during  the  pendency 

of  the  return  of  an  execution  to  obtain  of  the  proceedings.     Bolt  v.  Hauser, 

the  order,  this  period  was  intended  as  (Supm.  Ct.  Gen,  T.)  19  Civ.  Pro.  (N. 

a  limitation.    The  right  accrued  after  Y.)  214. 
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money  judgment  which  remains  unsatisfied  in  whole  or  in  part.^ 
When  once  it  is  ascertained,  however,  that  for  any  reason  there 
is  no  longer  any  judgment,  the  proceedings  to  enforce  it  must  fall 

to  the  ground.     It  is  immaterial  whether  the  judgment  has  been 

1.  Gibson  V.  Gorman,  44  N.  J.  L.  326.  required    to   pay.     Matter  of  Sirrett, 

holding  further  that  if  the  judgment  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 

has  been  wholly  satisfied  by  payment,  89. 

or  has  been  discharged  by  release  or  An  Asiignee  Who  Defends  fbr  Hit  Prin- 
by  the  discharge  of  the  judgment  oipal  is  liable  to  supplementary  pro- 
debtor  in  bankruptcy,  an  order  of  ex-  ceedings  for  the  collection  of  costs, 
amination  subsequently  made  is  ille-  upon  a  proper  affidavit,  like  any  other 
gal  and  should  be  set  aside.  See  .  judgment  debtor.  He  is  the  trustee  of 
also  Avery  v.  Ackart,  (County  Ct.)  20  an  express  trust,  and  costs  are  to  be 
Misc.  (N.  Y.)  631.  awarded  as  if  he  had  defended  in  his 

Partial  Payment  —  Unpaid  Interest.  —  own  right,  but  are  chargeable  only  on 
Supplementary  proceedings  may  be  the  trust  property  unless  otherwise  ex- 
maintained  in  a  proper  case  where  pre^sly  directed.  Felt  v.  Dorr,  16  N. 
anything  remains  unpaid  on  the  judg-  Y.  Wkly.  Dig.  385. 
ment,  and  a  partial  payment  of  the  A  Judgment  for  Alimony  in  a  divorce 
judgment  debt  will  not  warrant  the  case  may  be  enforced  by  supplement- 
vacation  of  the  order.  Williams  v,  ary  proceedings.  Barker  v.  Dayton, 
Freeman,  (Supm.  Ct.  Gen.  T.)  12  Civ.  28  Wis.  367. 
Pro.  (N.  Y.)  334.  lodgment    Against   Ezeontors.  —  One 

So  where  the  judgment  debtor  had  who  has  recovered  a  judgment  against 
paid  the  principal  sum  due  on  the  judg-  executors  in  their  representative  capac- 
ment  it  was  held  that  supplementary  ity  cannot  maintain  supplementary 
proceedings  might  be  maintained  to  re-  proceedings  on  such  judgment.  Col- 
cover  the  interest.  Johnson  v.  Tuttle,  lins  v.  Beebe,  54  Hun  (N.  Y.)  318.  In 
(C.  PI.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  315.  this  case  the  court  held  that  there  was 

Judgment  for  Costa.  —  The  proceedings  no  authority  to  go  beyond  the  order  of 

may  be  maintained  upon  a  judgment  the  surrogate   allowing  an   execution 

for  the  collection  of  costs.     Burke  z'.  on  the  judgment,  and  that  upon  failure 

Burke,  (Supm.  Ct.  Spec.  T.)  27  Misc.  to  collect  the  judgment  upon  execu- 

(N.  Y.)  684;    Davis  v,  Herrig,  (Supm.  tion  it  was  the  duty  of  the  creditor  to 

Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y,)  290;  present  his  demand  to  the  executors 

Russel  V.  Somerville,  4  N.  Y.  L.  Bui.  and  receive  from  them  payment  or  the 

3;  Matter  of  Sirrett,  (Supm.  Ct.  Spec,  distributive  share  to  which  he  might  be 

T.)  25  Misc.  (N.  Y.)  89;  Brush  v.  Lee,  entitled  along  wiih  other  creditors. 

I  Abb.  App.  Dec.  (N.  Y.)  238.     In  the  Judgment  Against  Asiignee.  —  In  Jn  re 

last  case  it  was  held  that  the  power  to  Jung,  16  N.  Y.  Wkly.  Dig.  563.  a  dc- 

punish  for  contempt  for  disobedience  cree  was  entered  against  an  assignee 

of    an  order  to   pay  over  money   in  for  the  benefit  of  creditors  upon  an  ac- 

satisfaction  of  the  judgment  was  not  counting,  by  which  decree  the  assignee 

afifected  by  the  fact  that  the  judgment  was  ordered  to  pay  a  dividend  of  ten 

was  for  costs.  per  cent,  to  the  creditors,  out  of  a  cer- 

Bupplementary  Prooeedlngs  to  Collect  tain  fund  found  to  be  in  his  hands.  It 
Kotion  Costs. —  In  New  York  costs  was  held  that  a  creditor  was  not  en- 
awarded  by  the  Appellate  Division  in  titled  to  enter  judgment  in  his  favor 
an  order  or  judgment  may,  after  exe-  against  the  assi^^nee  for  such  sum  as 
cution  returned  unsatisfied,  properly  of  course,  the  decree  containing  no 
be  made  the  basis  of  supplementary  provision  therefor,  and  that  an  order 
proceedings  and  of  the  appointment  of  in  supplementary  proceedings  against 
areceiverof  the  property  of  the  defend-  the  assignee  individually  upon  such 
ants  and  debtors,  as  sections  779  and  judgment  should  be  vacated  on  motion. 
2432  (as  amended  in  1896)  of  the  Code  Judgment  Against  Bankrupt.  —  Where 
of  Civil  Procedure  are  clearly  designed  the  judgment  debtor  has  received  a 
to  provide  a  remedy  for  the  collection  discharge  in  bankruptcy  or  insolvency 
of  motion  costs  in  the  same  manner  as  proceedings  he  cannot  be  proceeded 
judgments  for  damages,  the  enforce-  against  in  supplementary  proceedings 
mentthereof  being  limited,  apparently,  on  a  judgment  obtained  prior  to  his 
to  the  personal  property  of  the  persons  discharge.     Smith  v.  Paul,  (Supm.  Ct. 
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paid  or  has  ceased  to  possess  life  owing  to  the  lapse  of  time.  In 
either  case,  there  is  no  longer  any  judgment  left  to  support  the 
steps  taken  to  enforce  it.* 

2.  Judgments  Fonnded  on  Personal  Service.  —  In  order  to  entitle 
the  judgment  creditor  to  maintain  these  proceedings,  it  was 
formerly  provided  in  New  York  that  the  judgment  must  have 
been  rendered  upon  the  judgment  debtor's  appearance  or  after 
personal  service  of  the  summons  upon  him.*     Under  the  present 

Spec.    T.)    20  How.   Pr.  (N.   Y.)  97:  BedtalB  in  Judgment  Showing  Servioe. 

World  Co.  r.  Brooks,  (C.  PL  Spec.  T.)  —In  Grcenhall  v.  Unger,  (N.  Y.  Ciiy 

7  Abb.  Pr.  N.  S.  (N.  Y.)  212.  Ct.  3en.  T.)  20  Misc.  (N.  Y.)  412,   it 

So  in  Leo  v.  Joseph.  56  Hun  (N.  Y.)  was  held  that  the  proceedings  would 

644,  9  N.  Y.  Supp.  6x2,  it  was  held  that  not  be  dismissed  upon  affidavits  tend- 

the  discharge  of  a  debtor  in  bankruptcy  ing  to  show  that  the  defendant  in  the 

proceedings  was  a  bar  to  the  institution  original    action    was    not    personally 

of  supplementary    proceedings  on  a  served   with  a  summons,   where   the 

judgment  obtained  before  the  actual  judgment  in  such  action  recited  that 

discharge  but  after  a  previous  refusal  the  summons   was  so  served  and  no 

to  grant  the  discharge.  motion  had  been  made  to  open  the  de- 

The  mere  adjudication  that  a  judg-  fault  or  vacate  the  judgment, 
ment  debtor  is  a  bankrupt,  without  any  Joint  Judgment.  —  In  Perkins  v. 
steps  to  obtain  a  disch  irge,  does  not  Kendall,  (Marine  Ct.  Gen.  T.)  3  Civ. 
operate  as  a  slay  against  supplementary  Pro.  (N.  Y.)  242,  it  was  held  that  in  an 
proceedings.  The  right  to  maintain  action  against  copa^rtners  upon  a  part- 
supplementary  proceedings,  however,  nership  obligation,  where  the  sum« 
is  barred  by  a  lapse  of  nearly  fourteen  mons  was  served  upon  but  one  of  the 
years  between  the  return  of  the  execu-  partners,  and  the  judgment  was 
tion  unsatisfied  and  proof  of  the  debt  in  entered  against  all  the  partners  jointly, 
bankruptcy,  or  the  grant  of  a  stay  of  and  so  as  to  bind  (he  individual  prop- 
proceedings  by  the  bankruptcy  court,  erty  of  the  party  served  only,  an  exe- 
Cleveland  v,  Johnson,  (C.  PI.  Spec.  T.)  cution  issued  against  (he  joint  prop- 
5  Misc.  (N.  Y.)  484.  erty  of  all  the  defendants  and  returned 

1.  Pfr  Corliss,  C.  J.,  in   Merchants  unsatisfied  was  a  sufficient  exhaustion 

Nat.  Bank  v.  Braithwaite,  7  N.  Dak.  of  the  remedy  at  law  upon  that  judg- 

374.  ment.  entitling  the  judgment  creditor 

8.  People  V.  Cowan,  (C.  PI.  Spec.  T.)  to  proceed  in  equity  to  search  for  joint 

10  Misc.  (N.  Y.)  258,  n  Misc.  (N.  Y.)  property. 

302,  24  Civ.    Pro.   (N.    Y.)   147;    Im-  Foreign  Jndgmente.— In  Importers', 

porters,   etc,   Nat.  Bank  r.  yuacken-  etc.,  Nat.  Bank  v.  Quackenbush,  143 

bush,    143    N.   Y.    572;     Hildreth    v.  N.  Y.  567,  it  was  said:  '*  It  has  been 

Seeback,  (N.  Y.  City  Ct.  Gen.  T.)  18  held  that  the  proceedings  cannot  be  had 

Misc.  (N.  Y.)  388;  Bartlett  v,  McNeil,  upon  a  foreign  judgment,  a  judgment 

60    N.   Y.   52,  (Supm.    Ct.    Gen.    T.)  rendered  by  a  court  of    the    United 

49    How.    Pr.    (N.    Y )   56,    following  States,   or    upon    judgments    in    rem 

Schwinger  v.  Hickok,  53  N.  Y.  280.  where  personal  service  was  not  made, 

Xlsnomer  in  Sommona.  —  Where   the  since  they  do  not  bind  all  the  debtor's 

summons  was  addressed  to  Augustus  property."       Citing   Rocky    Mountain 

Weil   and   was    served    on    Gustavus  Nat.    Bank    v.    Bliss,   89   N.    Y.    338; 

Weil,  and  the  court,  no  one  having  ap-  Thomas  7/.  Merchants'  Bank,  9  Paige 

peared,  amended  it  so  as  to  set  forth  (N.  Y.)  216. 

the  defendant's  true  name,  it  was  held  Foreign    Corporation.  —  Under    Code 

that  the  court  had  no  jurisdiction  of  Pro.  N,  Y.,  ^  294,  a  judgment  against 

the  defendant,  and  he  was  not  bound  (o  a  foreign  corporation  might  be  enforced 

appear  upon  an  order  of  examination,  by  supplementary  proceedings  to  reach 

nor  could  he  be  punished  for  contempt  pioperty  or  debts  in  the  hands  of  third 

for  refusal   to   be   sworn.     McGill   v.  parties.     McBride  z\  Farmers*  Branch 

Weill,  (County  Ct.)  19  Civ.  Pro.  (N.  Y.)  Bank,  (Supm.  Ct.  Gen.  T.)  7  Abb.  Pr. 

43.     See  also  Muldoon  z'.  Pierz,  (Supm.  (N.    Y.)   347;    Lowber   v.    New   York, 

Ct.)  I  Abb.  N.  Cas.  (N.  Y.)  30.:^.  (Supm.  Ct.)  7  Abb.  Pr.  (N.  Y.)  248. 
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statute,  however,  a  judgment  rendered  upon  substituted  service 
of  the  summons  upoti  the  judgment  debtor  in  accordance  with 
section  436  of  the  Code  of  Civil  Procedure  is  sufficient  as  a  basis 
for  supplementary  proceedings.*  This  requirement  of  service  is, 
of  course,  inapplicable  where  the  judgment  upon  which  the  pro- 
ceedings are  founded  is  against  the  plaintiff  in  the  original  action.' 

3.  Judgments  Not  Fonnded  on  Penonal  Appearance.  —  There  is  a 
class  of  judgments  which,  while  not  founded  upon  personal 
appearance  or  upon  a  service  of  summons  in  the  strict  sense  of 
the  terms,  may  yet  be  made  the  foundation  of  supplementary 
proceedings.' 

4.  Judgments  of  Federal  Courts.  —  A  judgment  creditor  may 
institute  supplementary  proceedings  on  a  judgment  obtained  in 
a  federal  court,  where  such  proceedings  are  permitted  by  the 
laws  of  the  state  in  which  the  federal  court  is  held.^ 

1.  Code  Civ.    Pro.   N.   Y.,   g  2458;  erty  being  bound  thereby,  and  it  was 

Bucki  V.  Bucki,  (Supm.  Ct.  Spec.  T.)  there  held  that  the  law  permitting  the 

26  Misc.  (N.  V.)  69.  entry  of  judgment  upon  a  recognizance 

8.  Davis  V.  Jones,  (Supm.  Ct.  Spec,  in  the  city  of  New  York  after  an  order 

T.)  8  Civ.   Pro.  (N.  Y.)  43;  Davis  v.  of  forfeiture  constitutes  a  part  of  ihe 

Herrig«  (Supm.  Ct.  Spec.  T.)  65  How.  undertaking  signed  by  the  party  con- 

Pr.   (N.   Y.)  290.    wherein    the    court  tracting  as  if  explicitly  written  out  in 

said:    "Appearance   is   predicable   of  it,  and  by  signing  it  a  party  consents 

every  party  to  an  action  who  submits  that  in   case   of   forfeiture   judgment 

himself  to  the  jurisdiction  of  the  court,  may  be  at  once  perfected  thereon,  upon 

whether  plaintiff  or  defendant.     The  which  a  general  execution  may  issue, 

plaintiff  does  this  by  commencing  his  Such  written  consent  to  the  entry  of  a 

action;  the  defendant,  by  voluntarily  judgment  constitutes  a  voluntary  ap- 

submitting  himself  to  the  jurisdiction  pearance  in  the  action  and  submission 

of   the  court  after  the  action  is  com-  to  the  jurisdiction,  and  does  not  ex- 

menced.*'  elude  the  right  of  the  creditor  to  insti- 

Judgmftnt     Against     Ixifant.    —    In  tute  supplementary  proceedings.    The 

Lederer  v.   Ehrenfeld,  (N.    Y.  Super,  court  said:  *'  By   the   word   '  appear- 

Ct.  Spec.  T.)  49  How.  Pr.  (N.  Y.)  403,  ance,'  as  used  in  section  2458,  is  meant 

an  action  by  an  infant  as  plaintiff,  the  the  voluntary  submission  to  the  juris- 

complain!    was    dismissed  and   judg-  diction  in  whatever  form  manifested, 

ment  was  rendered  in  favor  of  the  de-  and  not  the  mere  narrow  and  technical 

fendant.    Execution  was  issued  against  meaning,  well  enough  in  its  place,  in- 

the  infant,  and  an  order  of  examina-  dicated  in  section  421.     That  relates  to 

tion  was  obtained.     It  was  moved  to  an   appearance    after    service  of    the 

set  the  order  aside  on  the  ground  that  summons,  and  does  not  describe  one 

at  the  time  when  the  judgment  was  which  is  altogether  voluntary."     In 

obtained  the  plaintiff  was  an  infant,  the   same   case   it   was  intimated,  al- 

but  the  court  held  that  the  proceedings  though  not  actually  decided,  that  one 

were  regular.  who  confesses  a  judgment  appears  by 

8.  Xndgment  Debtor  Liable  Generally —  his    voluntary    consent   to  the  entry 

Forfeited  Becognisanoe.  —  In  Peoples,  thereof. 

Cowan,  146  N.  Y.  348,  it  was  held  that  Order  to  Pay  SpeeUled  Sum  as  Damages. 

the  provisions  of  the  Code  Civ.  Pro.  —  In  Lydecker  v.  Smith.  44  Hun  (N. 

N.  Y.,  §  2458,  that  the  judgment  must  Y.)  454,   it   was    held    that   an    order 

have  been  rendered  upon  the  persona]  of  court  directing  the  purchaser  at  a 

service  of  the  summons  or  the  appear-  judicial  sale  to  pay  a  specified  sum  as 

ance  of  the  debtor  in  the  action,  were  damages  for  his  refusal  to  complete 

not   intended   to  protecl  a  judgment  his  purchase  was  to  be  regarded  as  a 

debtor   who  is  liable  personally  and  judgment  of  the  court  for  all  of  the  pur- 

generally,  and  against  whom  a  general  poses  of  supplementary  proceedings, 

execution  has  issued,  all  of  his  prop-  4.  See  article  United  States  Courts. 

106  Volume  XXL 


BMltte         SUPPLEMENTARY  PROCEEDINGS.    ProoMdlngs. 

5.  Amount.  —  In  order  to  authorize  the  creditor  to  institute 
supplementary  proceedings,  the  judgment  must  in  all  cases  be 
for  a  sum  not  less  than  the  jurisdictional  amount,  which  in  New 
York  is  twenty-five  dollars.^ 

6.  Void  and  Voidable  Judgments.  —  If  the  judgment  upon  which 
the  proceedings  are  based  is  void,  the  proceedings  should  be  dis- 
missed ;  ^  but  in  proceedings  of  this  character  it  is  erroneous  to 
review  the  regularity  of  the  judgment  or  the  merits  of  the  action 
in  which  it  was  recovered.' 

1.  Code  Civ.   Pro.   N.   Y.,  §  3458;  otherwise  prescribed  in  section  1367  of 

Mason  v,  Haclcett,  35  Hun  (N.  Y.)  238;  this  act,  and  except  also  that  where 

Matter  of   Sirreti.  (Supm.  Ct.   Spec,  the  judgment  is  for  a  sum  less  than 

T.)  35  Misc.  (N.  Y.)  91;  Butts  v,  Dick-  twenty-five  dollars,  exclusive  of  costs, 

inson,  (Supm.  Ct.  Gen.  T.)  20  How.  the  direction  to  satisfy  the  judgment 

Pr.  (N.  Y.)  230,  12  Abb.  Pr.  (N.  Y.)  60;  out  of  the  real  property  of  the  judg- 

Vnlte  V,  Whitehead,  2  Hilt.  (N.   Y.)  ment  debtor  must  be  omitted.     In  that 

596;  Wolf  V.  Jordan,  22   Hun  (N.  Y.)  case  the  provisions  of  this  act  relating 

108      See  also  su^a,  II. /urisdiciion,  to  the  satisfaction  of  an  execution  out 

Judgment  for  Coitf.  —  Supplementary  of  the  judgment  debtor's  real  property 

proceedings    may   now    be  instituted  are  not  applicable  thereto."     In  Mason 

upon  a  judgment  rendered  in  a  court  v.  Hackett,  35  Hun  (N.  Y.)  238,  it  was 

of  record  for  the  sam  of  twenty-five  held  that  the  provisions  of  Code  Civ. 

dollars,    whether  such    judgment    be  Pro.  N.  Y.,  §  2458,  were  not  intended 

entirely  for  costs  or  not.     Davis    v.  to  change   the  provisions  of  the  act 

Herriff,  (Supm.  Ct.  Spec.  T.)  65  How.  that  the  judgment  must  be  a  lien  on 

Pr.  (N.  Y.)290;  Davis  v,  Jones,  (Supm.  the  real  estate.     The  court  said:  '*  The 

Ct.  Spec.  T.)  8  Civ.  Pro.  (N.  Y.)  43.  amendment   was    doubtless    made  to 

Under  former    provisions    in    New  authorize  proceedings  after  execution 

York,  the  judgment  of  a  justice's  court  on  judgments  rendered   in  courts  of 

must  have  been  for  twenty-five  dollars,  record  where  the  same  was  a  lien  upon 

exclusive  of  costs.     Wolf  v.  Jordan,  22  real  estate,  and  there  was  no  recovery 

Hun  (N.  Y.)  108;  Vulte  v.  Whitehead,  for  damages,    but    was    rendered    in 

2   Hilt.   (N.  Y.)  596;  Anonymous,  32  favor  of  the  prevailing  party  for  costs." 

Barb.  (N.  Y.)  201;  Butts  v,  Dickinson,  8.  Williams  v,  Carroll,  2  Hilt.  (N.  Y.) 

(Supm.  Ct.  Gen.  T.)  Z2  Abb.  Pr.  (N.  Y.)  438. 

60,  20  How.  Pr.  (N.  Y.)  230.    See  also  Judgment  Entered  Hune  pro  Tune. — 

Potter  V,  Low.  (Supm.  Ct.  Spec.  T.)  16  Where  no  judgment  has  been  entered 

How.  Pr.  (N.  Y.)  549.  or  a  valid   execution    issued    at    the 

Xndgment  for  Intareit   and  Diilrarse-  lime  when  an  order  of  examination  is 

mants.  —  Although  the  principal  sum  granted,  the  proceedings  are  irregular 

due    upon    the    judgment    has    been  and  cannot  be  cured  by  the  subsequent 

collected,  supplementary  proceedings  entry  of  a  judgment  nunc  pro  tunc, 

maybe  maintained  to  recover,  the  in-  Barber  z^.  Briscoe,  9  .Mont  341. 

terest  and  disbursements.    Johnson  v.  Dormant    Judgment.  —  The    proceed- 

Tuttle,  (C.   PI.  Gen.  T.)  17  Abb.   Pr.  ings  must  be  founded  upon  a  subsist- 

(N.  Y.)  315.  ing  judgment,  and  cannot  be  founded 

Jndgment  Lion  on  Baal  Sitsto.  —  Code  upon  a  judgment  that  has  become  dor- 
Civ.  Fro.  N.  Y.,  g  3043,  provides  that  mant.  Simpson  v.  Hook,  6  Ohio  Cir. 
•'  where  a  judgment  rendered  by  a  Ct.  27,  3  Ohio  Cir.  Dec.  333. 
justice  of  the  peace  has  been  docketed  8.  Lederer  v,  Ehrenfeld,  (N.  Y. 
with  a  county  clerk,  upon  the  filing  Super.  C.  Spec.  T.)  49  How.  Pr.  (N. 
either  of  a  transcript  from  the  justice's  Y.)  404:  O'Neil  v.  Martin,  i  E.  D. 
docket  or  of  a  transcript  from  the  Smith  (N.  Y.)  405,  the  latter  case  hold- 
clerk's  docket  of  another  county,  the  ing  that  if  the  defendant  in  the  original 
execution  to  be  issued  thereupon  by  action  objects  to  the  validity  of  the 
the  county  clerk  must  be  in  the  same  judgment  he  should  appeal,  and  by 
form  and  executed  in  the  same  manner  not  doing  so  he  submits  to  its  validity, 
as  an  execution  issued  upon  a  judg-  Informal  Entry  of  Judgment.  —  The 
ment  of  the  County  Court,  except  as  msre    clerical  error  of    omitting  the 
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Vn.  ExECUTiOH  —  1.  Necessity  of  Issuance.  —  In  all  cases  the 
issuance  of  an  execution  is  a  condition  precedent  to  a  resort  to 
supplementary  proceedings,*  since  the  remedy  is  given  only 
where  the  debtor  has  no  known  property  liable  to  execution,* 
and  it  clearly  appears  that  the  creditor  cannot  collect  his  judg- 
ment by  means  of  ordinary  process.® 

words    "  have    judgment,"    '*  do    re-  cution  effective  to  exhaust  the  remedy 

cover/'  or  some  equivalent  expression  given  by  law  is  intended,  and  it  is  not 

by  the  judge   in  indorsing  judgment  enough  that  mere  forms  are  obseryed 

on   the  complaint,  will   not   have  the  by  the  return  of  an  execution  which  is 

effect  of  invalidating  an  order  in  sup-  not  effective  to  reach  all  of  the  debt- 

plementary  proceedings  on  the  ground  or's  property.     Importers,   etc.,    Nat. 

that  it  is  not  based  on  a  proper  and  Bank  v.  Quackenbush,  143  N.  Y.  572. 

valid  order  for  judgment.     Henlein  v.  2.  Sacked    v,    Newton,   (Supm.   Ct. 

Graham,  32  S.  Car.  303.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  560:  Can- 

1.  Balz  V.   Benningbof,  5  Ind.  A  pp.  andaigua  First  Nat.  Bank  v,  Martin, 

522;  Dillman  v,  Dillman,  90  Ind.  589;  (Supm.  Ct.   Gen.   T.)  15  Civ.  Pro.  (N. 

Pouder  v.  Tate,  III  Ind.  148;  Fowler  v.  Y.)  324,  49  Hun  (N.  Y.)  571;  McKeithan 

Griffin,    83    Ind.    299;    McKinncy    v.  r.  Walker,  66  N.  Car.  98;  Hutchisons'. 

Snider,  116  Ind.  160;  Barber  zv.  Briscoe,  Symons,  67  N.  Car.  156;  Hackney  v. 

9    Mont.    341;    Pudney    v.    Griffiths,  Artington,  99  N.  Car.  112. 

(Supm.  Ct.)  15  How.  Pr.  (N.  Y.)  411,  6  If  the  judgment  debtor  has  traceable, 

Abb.  Pr.  (N.  Y.)  211;  Sackelt  v.  New-  tangible  property  and  effects,  real  or 

ton,  (Supm.  Ct.  Gen.  T.)  lo  How.  Pr.  personal,  not  exempt  from  sale  under 

(N.  Y.)  565;  Burke  v.  Burke,  (Supm.  an  execution,   the  judgment  creditor 

Cl.    Spec.    T.)   27   Misc.   (N.  Y.)  684;  has  no  need  of  this  remedy,  and  can- 

Engle  V.  Bonneau,  2  Sandf.  (N.  Y.)  679;  not  employ   h.     In   re  Remington,    7 

Bucki  v.  Buck!,  (Supm.  Ct.  Spec.  T.)  Wis.  (")43. 

26  Misc.  (N.  Y.)  69;  Livingston  v.  But  supplementary  proceedings  may 
Cleaveland,  (Supm.  Ct.  Gen.  T.)  5  be  available  where  the  judgment  debt- 
How.  Pr.  (N.  Y.)  396;  Zclie  ?/.  Vroman,  or's  property  consists  of  real  estate 
(County  Ct.)  22  Misc.  (N.  Y.)  486;  Fen-  which  has  been  fraudulently  conveyed 
ton  V.  Flagg,  (Supm.  Ct.  Gen.  T.)  24  or  encumbered  so  as  lo  cast  a  cloud 
How.  Pr.  (N.  Y.)  499;  Lederer  v,  upon  the  title.  Woodward  ».  Hall,  75 
Ehrenfeld.  (N.  Y.  Super.  Ct.  Spec.  T.)  Wis.  406;  Smith  v.  Weeks,  60  Wis,  94. 
49  How.  Pr.  (N.  Y)403;  Sperling  t.  Property  Claimed  by  Another. —- Where 
Levy,  (C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N.  it  appeared  that  the  defendant  in  an 
Y.)  428;  Matter  of  Rowland,  21  N.  Y.  execution  not  returned  was  in  the  pos- 
App.  Div.  172;  Green  v.  Hauser,  session  and  occupation  of  farm  land, 
(Buffalo  Super.  Cr.  Gen.  T.)  18  Civ.  with  stock  and  farming  implements. 
Pro.  (N.  Y.)  358;  Klepsch  v.  Donald,  which  he  claimed  belonged  to  his  wife, 
i8  Wash.  150;  In  re  Remington,  7  it  was  held  that  the  judgment  creditor 
Wi.s.  643.  had  no  right  to  institute  supplemenury 

Where  it  does  not  appear  that  a  legal  proceedings;  that  he  niust  first  exhaust 
execution  has  been  issued,  there  is  no  his  remedy  by  execution,  because  the 
foundation  for  an  order  of  examina-  property  was  tangible  and  afforded  un- 
tion.  Such  defect-  goes  back  to  the  equivocal  evidence  of  title  and  posses- 
commencement  of  the  procredings  and  sion.  Sackett  v.  Newton,  (Supm.  Ct. 
renders  them  defective.  Dandistel  v.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  560. 
Kronenberger,  39  Ind.  405.  3.  Woodward  v.  Hall,  75  Wis.  409. 

Bona  Fide  Issoance.  -—  The  execution  Execution  Against   Assignee.  —  Pend- 

should  be  issued  in  a  bona  fide  attempt  ing  an  action  against  it,  a  partnership 

to  find  and  attach  any  properly  which  made  an  assignment  for  the  benefit  of 

can  be  reached.     Otherwise  the  inten-  creditors.     The  assignee,  upon  his  own 

tion  of  the  law  requiring  the  issuing  of  application,  was  made  a  party  defend- 

an  execution  would  be  idle  ceremony,  ant  to  the  suit.    In  supplementary  pro- 

Pudney   v,   Griffiths,  (Supm.    Ct.)   15  ceedings  upon  a  judgment  recovered 

How.  Pr.  (N.  Y.)  4U,  6  Abb.  Pr.  (N.  in  this  action  the  affidavit  stated  that 

Y  )  211.  an  execution    had  issued  against  the 

ObMrvanoe  of  Kere  Forma.  — -  An  exe-  property  of  A  B  as  assignee,  and  had 
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3.  By  Whom  Issued.  —  The  execution  must  have  issued  out  of 
a  court  of  record,  and  one  capable  of  enforcing  its  own  judg- 
ments. * 

3.  To  Whom  Issued.  —  The  execution  must  have  issued  (i)  to 
the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  the 
time  of  the  institution  of  the  special  proceedings,  a  place  for  the 
regular  transaction  of  business  in  person;*  (2)  if  the  judgment 
debtor  is  then  a  resident  of  the  state,  to  the  sheriff  of  the  county 
where  he  resides;'  or  (3)  if  he  is  not  then  a  resident  of  the 

been  returned  unsatisfied.     It  was  held  Schenck  v.  Irwin,  60  Hun  (N.  Y.)  363; 

that  an  order  of  examinatioa  granted  Batcheldor  v.  Nugent,  (C.  PI.)  23  Civ. 

upon  such  affidavit  should  be  set  aside  Pro.   (N.   Y.)    178;    Burke   v.    Burke, 

in  that  it  did  not  appear  that  the  cxecu-  (Supm.  Ct.   Spec.  T.)  27  Misc.  (N.  Y.) 

tion  had  directed  the  sheriff  to  satisfy  684;  Zelie  v.  Vroman,  (County  Ct.)  22 

the  judgment  out  of  the  trust  property  Misc.  (N.  Y.)  486. 

held  by  the  assignee.     Felt  t/.  Dorr»  29  Desk  Room. —  An  agent  for  an  Insur- 

H  un  (N.  Y.)  16.  ance  company  having  a  chair  and  desk 

1.  Green  v.  Hauser,  (Buffalo  Super,  in  the  office  of  the  company  in  New 

Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  358:  York  city  has,  in  the  absence  of  proof 

Burke  v.  Burke,  (Supm.  Ct.  Spec.  T.)  that  he  is  continuously  away  therefrom 

27  Misc.  (N.  Y.)  6S4.  by  the  requirements  of  his  occupation, 

Suffloimiey  of  Ayerment  in  Affidavit. —  a  pjace  for  the  regular  transaction  of 

Where  the    affidavit  upan   which   the  business    within   the   meaning  of   the 

order    of    examination     was   granted  provisions  relating   to  supplementary 

stated  that  the  judgment  was  rendered  proceedings.     Batcheldor    v,    Nugent, 

and  perfected  in  the  Supreme  Court  (C.  Pi.)  23  Civ.  Pro.  (N.  Y.)  179, 

and   that  "an  execution  against  the  SchooUioiue.  —  In    Burke   t/.    Burke, 

property"  of  the  judgment  debtor  was  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 

"  duly  issued  upon  said  judgment  and  684,  a  school  teacher  residing  in  Mt. 

delivered  to  the  sheriff  of  the  county  Vernon,  Westchester  county,  but  regu- 

of  Oneida,**  etc.,  it  was  held  that  the  larly  employed  in  the  public  schools  of 

fact  that  the  execution  was  issued  out  New   York   city,   was  held  to  have  a 

of  a   court  of   record  sufficiently  ap-  "  place  for  the  regular  transaction  of 

peared.     Joyce  r.  Spafard,  (Supm.  Ct.  business  in  person  **  in  theschoolhouse 

Spec.  T.)  9  Civ.  Pro.  (N.  Y.)  342.  where  she  was  employed. 

Ezeention  on  Transcript    of   Jostioe's  8.  Dandistelt/.  Kronenberger,  39lnd. 

Jndgment.  —  In  Gray  v.  Lieben.(C.  PI )  406;    Fowler  v.   Griffin,   83   Ind.  299; 

8  Civ.  Pro.  (N.  Y.)  48,  it  was  held  that  Pouder  v.   Tate,    m   Ind.    149;  Stat, 

where  a  judgment  haci  been  obtained  Minn.,   §  5486;    Beebe  v.  Fridley,  16 

in  a  justice*s  court  in  another  county  Minn.    518;    Code   Civ.    Pro.    N.    Y., 

and  a  transcript  was  filed  in  the  county  §  2458;  Zelie  v,  Vroman,  (County  Ct.) 

clerk's  office  in  that  county,   a  tran-  22  Misc.  (N.  Y.)  486;  Arnot  v,  Wright, 

script  of  the  docket  of  which  was  filed  55  Hun  (N.  Y.)  561;  Bingham  v.  Dis- 

in  New  York  county,  the  execution  in  brow,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 

New  York  county  must  be  issued   by  (N.  Y.)  255;  Merrill  v.  Allin,  46  Hun 

the  county  clerk  out  of   the  Court  of  (N.  Y.)  623;  McEwen  v.  Burgess,  (N. 

Common  Pleas,  and  an  order  for  the  Y.  Super.  Ct.)  15  Abb.  Pr.  (N.  Y.)474; 

examinationof  the  judgment  debtor  in  Stevens  v.    Page.   (C.  PI.    Gen.  T.)  4 

such  a  case  would  be  vacated  where  it  Misc.  (N.  Y.)  518;  Matter  of  Rowland, 

was  founded  on  the  return  unsatisfied  21   N.  Y.   App.  Div.   172;  Schenck  v. 

of  an  execution  issued  by  the  county  Irwin,  60  Hun  (N.  Y.)  363;  Campbell  v, 

clerk  out  of   the  Supreme  Court  and  Foster,  (Supm.  Ct.  Spec.  T.)  16  How. 

tested  in  the  name  of  one  of  the  judges  Pr.  (N.  Y.)  275;  Jesup  v.  Jones,  (Supm. 

thereof.  Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  192; 

S.  Code  Civ.  Pro.  N.  Y.,  §  2458:  Mc-  Bates   v.   International   Co.,    84  Fed. 

Ewan  V.  Burgess.  (N.  Y.  Super.  Ct.)  15  Rep.  518,  controlled  by  the  California 

Abb.  Pr.  (N.  Y.)  474:  Stevens  v.  Page,  law. 

(C.    PI.  Gen.  T.)  4  Misc.  (N.  Y.)  518;  **  It.is  just  as  necessary  that  the  com- 

Arnot  V.  Wright,  55  Hun  (N.  Y.)  561;  plaint  should  show  that  the  execution 
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state,  to  the  sheriff  of  the  county  where  the  judgment  roll  is 
filed,'  unless  the  execution  was  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  and,  in  that  case,  to 
the  sheriff  of  the  county  where  the  transcript  of  the  judgment  is 
filed.* 

4.  Proceedings  After  Betom  —  a.  In  General.  —  After  the 
issuance  of  an  execution,  if  the  judgment  creditor  institutes 
supplementary  proceedings,  it  must  be  made  to  appear  that  he 
has  exhausted  his  remedies'  by  the  return  of  an  execution 

had  issued  to  the  proper  county  as  that  ter  (Supm.  Ct.  Spec.  T.)  16  How.  Pr. 

il  had  issued  at  all."     Fowler  7/.  Griffin,  (N.  Y.)  275. 

83  Ind.  297,  quoted  in  Pouder  v,  Tate,  Foreign  Ck)rpor»tioxi.  —  None   of    the 

III  Ind.  148.  requirements  of  Code  Civ.  Pro.  N.  Y., 

Time  of  Betidoxioe.  —  The  phrase  in  §  2458,  can  be  met  by  a  forei|;:n  cor- 

Code  Civ.  Pro.   N.  Y.,  §  2458,  subdiv.  poration,  as  in  no  sense  can  a  foreign 

2,  *'  if  the  judgment  debtor  is  then  a  corporation  be  a  resident.     Stevens  v. 

resident  of  the  state,"  refers  to  the  time  Paf^e,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.) 

of  the  institution  of  the  proceedings.  517. 

Schenck  V.Irwin,  60  Hun  (N.  Y.)  363.  2.  Code    Civ.    Pro.    N.   Y.,   §   2458; 

21  Civ.  Pro.  (N.  Y.)  96.  Logan  v.  McCall  Pub.  Co.,  140  N.  Y. 

The   residence  of  the  debtor  at  the  449,  23  Civ.  Pro.  (N.  Y.)  250;  Green  v. 

time  when  the  order  for  his  examfna-  Hauser,  (Buffalo  Super.  Ct.  Gen.  T.) 

tion  issues  is  immaterial,  provided  the  18  Civ.  Pro.  (N.  Y«)  358.     See  also  Rose 

execution   was  issued   by   the  sheriff  v,  Henry,  37  Hun  (N.   Y.)  397.     And 

of  the  county  where  he  then  resided  see  infra^  VIII.  Affidavit  for  Order  of 

or  had  a  place  of  business.     Jesup  v.  Examination, 

Jones,  (Supm.  Ct.  Spec.  T.)  32  How.  A  judgment  of  a  justice's  court  of 
Pr.  (M.  Y.)  192.  which  a  transcript  is  filed  with  the 
It  Is  Kot  KocoMary  that  Bneh  Besidenoe  county  clerk  is  to  be  deemed  a  judg- 
Bo  Permanent,  and  the  fact  that  the  ment  of  the  County  Court  and  en  forced 
debtor  has  a  summer  residence  there  accordingly.  Green  v.  Hauser,  (Buf- 
will  be  sufficient.  The  limitations  of  falo  Super.  Ct.  Gen.  T.)  18  Civ.  Pro. 
the  statute  were  intended  for  the  pro-  (N.  Y.)  358.  See  also  Rose  v,  Henry, 
tection  and  convenience  of  the  debtor.  37  Hun  (N.  Y.)  397. 
Matter  of  Rowland,  21  N.  Y.  App.  Div.  Where  a  transcript  of  the  docket  of  a 
173.  judgment  of  a  justice  in  the  city  of 
The  Statement  of  the  Besidenoe  of  the  Brooklyn  was  duly  filed  in  King^s 
Debtor  in  the  Di^nnctiye  is  a  jurisdic-  county,  and  a  transcript  thereof  was 
tioiial  defect  which  cannot  be  cured  by  afterwards  filed  in  New  York  county,  it 
appearance  and  silence  of  the  judg-  was  held  that  an  execution  thereon 
meni  debtor.  Zeliez/.  Vrom an,  (County  was  properly  issued  to  the  sheriff  of 
Ct.)  22  Misc.  (N.  Y.)486,  ff/««^Sackett  New  York  county  and  was  properly 
V,  Newton,  (Supm.  Ct.  Gen.  T.)  10  made  returnable  to  the  clerk  of  the 
How.  Pr.  (N.  Y.)  561.  county  of  Kings,  and  that  supple- 
Two  Gonntieo  Attached.  —  Where  the  mentary  proceedings  were  pioperly 
county  in  which  the  debtor  resided  was  taken  in  the  New  York  Court  of  Corn- 
attached  to  another  county  for  judicial  mon  Pleas.  Strybing  v.  Hicks,  2  N. 
purposes,  it  was  held  that  the  execution  Y.  L.  Bui.  6. 

might  properly  issue  to  the  sheriff  of  8.  Monolithic    Drain,    etc.,    Co.   v. 

the  latter  county.     Beebe  v.   Fridley,  Dewsnap,  (Supm.  Ct.  Spec.  T.)  25  Civ. 

16  Minn.  518.     ^  Pro.  (N.  Y.)  382;  Livingston  ».  Cleave- 

1.  Dandistel  c.  Kronenberger,  39  Ind.  land,  (Supm.  Ct.  Gen.  T.)  Code  Rep. 

406;    Folsoni   V.   Clark,   48   Ind.  415;  N.  S.  (N.  Y.)  54,  5   How.   Pr.  (N.  Y.) 

Logan  V.  McCall  Pub.  Co.,  140  N.  Y.  396;  Webb  v.  Osborne,  15  Daly  (N.  Y.) 

449;  Stevens  v.  Page,  (C.  PI.  Gen   T.)  406;  Pudney  v.  Grifliths,  (Supm.  Ct.) 

4  Misc.  (N.  Y.)  518;  Schenck  «;.  Irwin,  15   How.   Pr.  (N.  Y.)  411;  Importers, 

60  Hun  (N.  Y.)  363;  Arnot  v.  Wright,  e:c.,  Nat.  Bank  v.  Quackenbush,  143 

55  Hun  (N.  Y.)56i;  Campbell  z/.  Fos-  N.    Y.    572;    Nagle   v.   James,  (N.  Y. 
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unsatisfied  in  whole  or  in  part.  ^ 

*.  Sufficiency  of  Return  — (i)  In  Genera/.  — The  return 
upon  the  execution  must  be  sufficient  to  show  that  the  creditor 

Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  and  the  judgment  was  entered  there- 

234;    Spencer   v,    Cuyler,  (Supm.   Ct.  upon  against  all  of  the  partners  jointly, 

Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  382;  Can-  and  so  as  to  bind  the  individual  prop- 

andaigua  First  Nal.  Bank  v.  Martin,  erty  of  the  pany  served  only,  an  exe- 

(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N.  cuiion  issued  against  the  joint  properly 

Y.)  324;    Engle  v.  Bonneau,  2  Sandf.  of  all   ihe  defendants    and    returned 

(N.   Y.)  679;    Eleventh   Ward  Bank  v,  unsatisfied  is  a  sufficient  exhaustion  of 

Heathsr,  (Supm.  Ct.  App.  T.)  22  Misc.  the  remedy  at  law  upon  that  judgment, 

(N.  Y.)  87;    Fenton  v.  Flagg,  (Supm.  entitling  the  judgment  creditor  to  pro- 

Ci.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  499;  ceed  in  equity  to  search  for  joint  prop- 

Sackeii  v.  Newton,  (Supm  Ct.  Gen.  T.)  erty.     Perkins  v.  Kendall,  (Marine  Ct. 

10  How.   Pr.  (N.  Y.)  560;  Klepsch  v.  Gen.  T.)  3  Civ.  Pro.  (N.  Y.)  240. 

Donald,  18  Wash.  150;  In  re  Reming-  1.  In  re  Knaup,  144  Mo.  653;   Sey- 

ton.  7  Wis.  643.  fert  v.  Edison,  47  N.  J.   L,  430;    Bean 

Statutes  providing  for  summary  pro-  v,  Tonnele,  (Supm.  Ct.  Gen.  T.)  i  Civ. 

ceedings  presuppose  that  the  creditor  Pro.  (N.  Y.)  33;  Engle  v,  Bonneau,  2 

will  first  exhaust  his  remedy  under  the  Sandf.    (N.    Y.)    679;    Livingston    v. 

execution   and  ascertain    whether  his  Cleaveland,   (Supm.    Cl.    Gen.    T.)  5 

judgment  can  be  satisfied  by  tbe  ordi-  How.  Pr.  (N.  Y.)  396,  Code  Rep.  N.  S. 

nary  process  of  the  court,  before  the  (N.  Y.)  54;  Fenton  v.  Flagg,  (Supm. 

debtor  is  called  upon  to  make  discovery  Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  499; 

of  his  property.    In  re  Remington,  7  Sperling  v.  Levy,  (C.  PI.  Gen.  T.)  10 

Wis.  643.  Abb.  Pr.  (N.  Y.)  426;  Sackett  r.  New- 

Betura    Disproved    by   Reoord.  —  Al-  ton,  (Supm.  Ct.  Gen.  T.)  10  How.  Pr. 

though   the   sheriff   may  return  nulla  (N.  Y.)  560;  Lederer  t/.  Ehrenfeld,  (N. 

bona  on  the  execution,  yet  where  it  is  Y.  Super.  Ct.  Spec.  T.)  49  How.  Pr. 

shown  by  the  record  that  the  debtor  (N.  Y.)  403;  Jennings  z^.  Lancaster,  (N. 

has  considerable  real  estate  the  cred-  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N.  Y.) 

itor  must  exhaust  his  remedy  by  ex-  444;    Rand  v.   Rand,    78   N.  Car.   12; 

ecution  and  sell  such  real  estate  before  Merchants  Nat.  Bank  v,  Braithwaite, 

resorting   to  supplementary   proceed-  7  N.  Dak.  369;  Klepsch  v,  Donald,  t8 

ings.     Nicholas  v,  Hammerstein,  i  N.  Wash.  150. 

Y.  Law  Rec.  237.     See  also  Moyer  r.  In  order  to  give  jurisdiction  to  the 

Moyer,  7  N.  Y.  App.  Div.  523.  proper  officer  or  court  it  is  necessary 

Debtor   Owner   of  Beal   Eetate.  —  In  that  the  judgment  creditor  shall  have 

Eleventh  Ward  Bank  v.  Heather  (N.  in  good  faith  issued  his  execution,  and 

Y.  City  Ct.  G^n.  T.)  21  Misc.  (N.  Y.)  that  it  shall  have  been  returned  unsat- 

539,  it  was  held  that  where  it  appeared  isfied  by  the  officer,  who  should  make 

that    the    judgment    debtor    was    the  all  reasonable  and  diligent  search  for 

owner  of  certain  real  estate  at  the  time  real  and  personal  property,  not  exempt 

when  the  execution  was  returned  un-  from  sale,  upon  which  to  levy.    Jen- 

saitsfied  and  the  order  of  examination  nings  v.    Lancaster,   (N.  Y.  City   Ct. 

was  issued,   the   order  should  be  va-  Gen.  T.)  15  Misc.  (N.  Y.)  444;  Clark  v. 

cated.  Bergenthal,  52  Wis.  103. 

Bole  for  Debtor's  Benefit.  —  The  rule  Insnfl&oient  Levy.  —  Where  there  is  a 

that  a  judgment  creditor  must  exhaust  lien  on  property,  whether  by  (he  statu- 

his  remedy  by  execution  before  pro-  tory  effect  of  a  docketed  judgment  or 

ceeding  against  the  debtor's  property  by  a  levy  of  execution,   it   must  be 

by  means  of  a  receiver  exists  for  the  shown,  before  supplementary  proceed- 

debtor's  benefit  to  save  his  right  of  re-  ings  will  lie,  that  such  property  has 

demption,  and  consequently  does  not  been  sold  and  that  the  proceeds  thereof 

apply  to  an  extension  of  receivership  are  insufficient  to  satisfy  thie  judgment, 

made  with  the  debtor's  formal  consent.  McKetthan  v.  Walker,  6fi  N.  Car.  95; 

Webb  V.  Osborne,  15  Daly  (N.  Y.)  406.  Hinsdale  v,  Sinclair,  83  N.  Car.  341; 

Partnerriiip  Property.  —  In  an  action  Hutchison  v.  Symons,  67  N.  Car.  156. 

against  copartners  upon  a  partnership  As  long  as  any  pan  of  the  execution 

obligation,  where  the  summons   was  remains  unsatisfied  the  judgment  cred- 

served   upon  but  one  of  the  partners  ttor  is  entitled  to  an  order  requiring 
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has  exhausted  his  legal  remedy/  and  that  the  officer  making 
such  return  was  authorized  by  law  to  make  it.' 

(2)  Truth  of  Return.  —  That  the  sheriff  has  done  his  duty  in 
the  execution  and  return  of  his  process  is  to  be  presumed,  and 
hence  a  return  of  nulla  bona  is  itself  evidence  that  the  officer  has 

made  all  reasonable  search  and  inquiry  after  the  debtor's  prop- 
erty necessary  under  the  circumstances  to  justify  his  return;' 

the    debtor    to   appear   and    answer,  married  woman  should  expressly  state 

Johnson  v.  Tuttle,  (C.   PI.  Gen.  T.)  17  that   the  amount   is    to  be  levied  or 

Abb.  Pr.  (N.  Y.)  316.  collected  out  of  her  separate  estate. 

Under  the  Kew  Jersey  Praotioe  an  ex-  Such  words  are  merely  directory,  and 

ecution  returned  unsatisfied  in  whole  their  omission  from  the  execution  will 

or  in  part  on  which  a  sum  not  less  than  not  affect  supplementary  proceedings 

fifty  dollars   shall  remain  due,  and  a  founded  upon  its  return.     Thompson 

verified  petition  incompliance  with  the  v.  Sargent,  (Supm.  Ci.)i5  Abb.  Pr.  (N. 

requirements  of  the  statute,  are  the  ju-  Y.)  452;  Clinkscales  v.  Hall,  15  S.  Car. 
risdictiopal  facts  upon  which  the  power    602,  the  latter  case  quoting  the  case 

to  make  an  order  of  discovery  depends,  first  cited  as  follows:    "  Of  course  the 

Seyfert  v.  Edison,  47  N.  J.  L.  428.  sherifif  cannot  levy  on  any  other  prop- 

Ezeentioxi  de  Boxiis  et  Terris.  —  The  eriy  than  the  separate  property,  and 
New  /frx^^  statute  does  not  require  an  unless  the  execution  contains  aeon- 
execution  de  bonis  et  terris.  AH  that  trary  direction  there  would  be  no  dan> 
is  called  for  is  an  execution  against  ger  that  the  sherifif  would  levy  on  any 
the  property  of  the  debtor,  and  any  other.  I  hold  therefore  that  the  execu- 
legal  execution  fulfils  the  requirement,  tion  is  valid.  Being  valid  I  also  hold 
Westfall  V,  Dunning,  50  N.  J.  L.  459.  that  all  provisions  of  the  code  in  aid  of 

1.  In    re    Remington,    7   Wis.    643,  or  supplementary  to  the  execution  ap- 

holding  that  a  return  on  the  writ  that  ply  to  this  execution  as  well  as  to  any 

the   officer  could   find   no  goods  and  other." 

chattels  upon  which  to  levy  is  insuffi-  2.  Marshal's  Betxum.  —  Where  it  ap- 

cient.  peared  from  the  affidavit  that  the  exe- 

"  If  collusion  or  fraud  in  making  the  cution  was  returned  unsatisfied  by  one 

return  or  in  omitting  to  levy  upon  prop-  of  the   marshals  of   the  city   of  New 

erty  be  shown,  the  court  will  take  care  York,  it  was  held  that  an  order  of  ex- 

that  the  proceeding  shall  not  be  made  amination  could  not  issue  upon  such  a 

an  instrument  to  carry  the  fraud  into  return.     Silverman  v,  Henant,  (C.  PI. 

effect."     Engle  v.  Bonneau,  2  Sandf.  Spec.  T.)  40  How.  Pr.  (N.  Y.)  88. 

(N.  Y.)  679.     See  also  Tyler  v,  Whit-  And    in   Muldowney   v.   Corney,    3 

ney,  (Supm.  Ct.  Gen.  T.)  12  Abb.  Pr.  Daly  (N.  Y.)  170,  it  was  held  that  sup- 

(N.  Y.)  465.  plementary  proceedings  could  not   be 

A  sheriff  returned  on  an  execution:  maintained  upon  the  return  of  a  mar- 
"  I  have  collected  nothing  under  and  shal  to  an  execution  issued  out  of  a 
have  not  found  any  personal  property  District  Court  where  no  transcript  had 
out  of  which  the  said  execution  or  any  been  filed  with  the  county  clerk, 
part  of  the  same  can  be  made;  but  I  8.  Fowler  v.  Griffin,  83  Ind.  297; 
have  thereunder  levied  upon  the  real  Flint  v.  Webb,  25  Minn.  264;  Living- 
estate  mentioned  in  the  annexed  no-  ston  v.  Cleaveland,  (Supm.  Ct.  Gen. 
tice  of  sale  and  have  advertised  the  T.)  5  How.  Pr.  (N.  Y.)  398,  Code  Rep. 
same  for  sale  as  in  said  notice  pro-  N.  S.  (N.  Y.)  54;  Fenton  v.  Flagg, 
vided.  I  have  found  no  other  property  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
out  of  which  to  satisfy  the  same."  It  Y.)  499;  High  Rock  Knitting  Co.  v. 
was  held  that  such  a  return  was  Bronner,  (Supm.  Ct.  Spec.  T.)  18  Misc. 
insufficient  as  a  foundation  for  sup-  (N.  Y.)  632;  Sperling  r.  Levy,  (C.  PI. 
plementary  proceedings,  and  that  an  Gen.  T.)  10  Abb.  Pr.  (N.  Y.)426;  Elev- 
order  of  examination  should  be  denied,  enth  Ward  Bank  v.  Heather,  (N.  Y. 
Marx  V.  Spaulding,  (Supm.  Cl.  Gen.  City  Ct.  Gen.  T.)  21  Misc.  (N.  Y.)  539. 
T.)  16  Abb.  N.  Cas.  (N.  Y.)  309.  And  see  generally  article    Returns, 

Separate  Estate  of  Married  Woman.  —  vol.  18,  p.  963  et  se^ 

It  is  not  necessary  that  an  execution  In  McElwain  s'.  Willis,  9  Weiid.  (N. 

upon  a  judgment  recovered  against  a  Y.)  560,  the  court  said:  '*  The  ground 
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and  so  long  as  the  return  is  allowed  to  remain  of  record,  in  force 
and  unimpeached,  the  jurisdiction  dependent  thereon  to  insti- 
tute and  prbsecute  supplementary  proceedings  in  the  manner  pre- 
scribed by  statute  cannot  be  affected  by  any  inquiries  into  the 
conduct  of  the  sheriff  in  executing  the  writ,  or  into  the  existence 
of  any  property  which  he  might  and  ought  to  have  taken  by 
virtue  of  the  execution.*  Nor  can  the  truth  of  such  return  be 
inquired  into  collaterally,  but  only  upon  a  motion  to  set  it  aside, 
and  the  court  will  not  go  behind  the  return  except  on  such  a 
notice.* 
c.  Time   Within   Which    Return    Must   Be    Made  — 

(i)  In  General,  —  The  creditor  is  not  bound  to  wait  until  the 
expiration  of  the  time  allowed  by  law  for  the  execution  to  run, 
but  may  institute  proceedings  immediately  upon  the  return  of 
the  execution  unsatisfied.' 

upon  which  the  jurisdiction  of  the  Waiver  of  Sight  to  Object.  —  Where 
court  rests  in  such  cases  is  that  the  the  affidavit  states  all  the  necessary 
legal  remedy  has  been  exhausted  with-  facts  to  give  jurisdiction  to  the  judge 
out  satisfaction  of  the  judgment,  and  to  grant  the  order,  and  the  debtor  ap- 
certainly  the  best  evidence  of  the  fact  pears  and  submits  without  objection 
is  the  official  return  of  the  sheriff  that  to  examination  and  to  the  appointment 
no  goods  or  chattels,  lands  or  tene-  of  a  receiver,  it  is  too  late  to  move  to 
ments,  can  be  found  out  of  which  he  vacate  the  order  upon  the  ground  that 
can  levy  the  debt  by  virtue  of  the  ex-  the  sheriff's  return  upon  the  execution 
ecution.  Upon  any  other  view  the  is  defective,  when  it  appears  by  the 
question  wliether  there  was  property  judgment  debtor's  examination  that 
subject  to  an  execution  or  not  would  he  has  not  been  prejudiced  by  the  de- 
be  open  to  be  litigated  by  the  parties  feet  complained  of.  Baker  v,  Herlci- 
in  every  proceeding  of  the  kind  in  mer,  43  Hun  (N.  Y.)  87. 
question,  and  to  be  decided  by  the  8.  Tomlinson,  etc.,  Mfg.  Co.  v. 
court  upon  the  testimony  produced.  Shatto,  34  Fed.  Rep.  381,  governed  by 
The  return  of  the  officer  is  now  consid-  the  Minnesota  law;  Engle  v,  Bonneau, 
ered  conclusive,  and  if  the  defendant  2  Sandf.  (N.  Y.)  679;  Livingston  v. 
is  injured  by  his  misconduct  the  law  Cleaveland,  (Supm.  Ct.  Gen.  T.)  Code 
affords  an  ample  remedy."  Quoted'wL  Rep.  N.  S.  (N.  Y.)  54;  Tyler  v.  Whit- 
Fenton  v,  Flagg,  (Supm.  Ct.  Gen.  T.)  ney,  (Supm.  Ct.  Gen.  T.)  12  Abb.  Pr. 
24  How.  Pr.  (N.  Y.)499.  (N.    Y.)  465;    Forbes  v.   Walter.   (Ct. 

1.  Flint  V.  Webb,  25  Mion.  265;  Fen-  App.)  25  How.  Pr.  (N.  Y.)  166,  25  N. 

ton  V,  Flagg,  (Supm.  Ct.  Gen.  T.)  24  Y.  430;  Sperling  v.  Levy,  (C.  PI.  Gen. 

How.  Pr.  (N.  Y.)499;  Sperling?'.  Levy,  T.)  to  Abb.  Pr.  (N.  Y.)426;  Whitehead 

(C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.)  426.  v.  Hellen,  74  N.  Car.  679. 

8.  Flint  V.  Webb,  25  Minn.  265;  Preoninption.  —  Where  it  appeared 
Eleventh  Ward  Bank  v.  Heather,  from  the  affidavit  for  an  order  of  ex- 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  amination  that  more  than  sixty  days 
88,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  had  elapsed  since  the  issuance  of  the 
21  Misc.  (N.  Y.)  539;  Greenlichz/.  Rose,  execution,  but  it  did  not  appear  upon 
(N.  Y.  City  Ct.  spec.  T.)  2  City  Ct.  (N.  what  day  the  execution  had  been  re- 
Y.)  174;  Tyler  v.  Whitney,  (Supm.  Ct.  turned,  it  was  held  that  since  it  was 
Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  465;  the  duty  of  the  sheriff  to  return  the  ex- 
Sperling  V.  Levy,  (C.  PI.  Gen.  T.)  10  ecution  within  sixty  days  it  would  be 
Abb.  Pr.  (N.  Y.)  426.  And  see  article  presumed  that  he  had  done  his  duty. 
Returns,  vol.  18.  p.  967.  Bean  v.  Tonnele,  (Supm.  Ct.  Gen.  T.) 

The  objection  must  be  made  by  the  i  Civ.  Pro.  (N.  Y.)  33. 

debtor  himself.     No  other  person  can  Filing    of    Ezecution.  —  Where    the 

raise  the  question.     Tyler  v.  Whitney,  sheriff's  return  of  nulla  bona  was  made 

(Supm.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  and  signed  before  supplementary  pro- 

Y.)  465.  ceedings  were  instituted,  the  fact  that 
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(2)  Return  at  Solicitation  of  Creditor,  —  The  return  of  an  exe- 
cution inside  of  the  time  fixed  by  law,  even  though  made  at  the 
suggestion  of  the  plaintiff's  attorney,  does  not  of  itself  invalidate 
or  vitiate  such  return.^  In  order  to  accomplish  such  latter 
result,  there  must  be  present  some  other  element,  such  as  collu- 
sion between  the  plaintiff  and  the  sheriff,  or  intentional  omission 
to  attempt  to  collect  the  execution.* 

the  execution  was  not  filed  until  after  be  made  to  find  property,  and  if  no 

the  instil uiion  of  the  proceedings  will  such  property  exists  or  can  be  found, 

not  vitiate  them.     Barker  v,  Dayton,  the  execution  may  properly  be  returned 

28  Wis.  367.  although  the  sixty  days  have  not  ex- 

FraoUon  of  Day. —  Where  an  order  of  pired.  There  is  no  objection  to  a 
examination  was  obtained  about  two  request  by  the  plaintifiT's  attorney,  in 
hours  before  the  execution,  returned  good  faith,  to  the  sheriff  to  return  the 
nulla  bona  by  the  sheriff,  had  been  execution,  after  it  is  apparent  that  no 
actually  filed  in  the  clerk's  office,  but  property  can  be  found  on  which  to 
on  the  same  day,  the  plaintiff  suppos-  make  a  levy.'*  Hart  v.  Stearns,  4  N. 
ing  that  the  execution  had  been  filed  Y.  Wkly.  Dig.  540. 
(it  having  been  delivered  to  a  messen-  A  return  was  in  the  following  words: 
ger  who  neglected  his  duty),  it  was  "  In  pursuance  of  the  demand  of  plain- 
held  that  the  fractions  of  the  day  tiff's  attorney,  I  make  the  following  re- 
should  be  disregarded  and  the  proceed-  turn  to  the  within  execution:  I  have 
ings  considered  valid,  and  that  at  all  collected  nothing  under  and  have  not 
events  the  plaintiff  was  entitled  to  an  found  any  personal  property  out  of 
order  to  file  the  execution  ^wn^^r^?  tunc  which  the  said  execution  or  any  part 
previous  to  the  issuing  of  the  order  of  of  the  same  can  be  made,  but  I  have 
examination.  Tones  v.  Porter.  (Supm.  thereunder  levied  upon  the  real  estate 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  286.  mentioned  in   the   annexed    notice   of 

An  Order  Staying  Prooeedings  on  Eze-  sale  and  have  advertised  the  same  for 

ontion  does  not  prohibit  the  judgment  sale   as    in   said    notice    provided.     I 

creditor    from  instituting  proceedings  have  found  no  other  property  out  of 

to   examine   the   debtor.      Lowbsr    v.'  which  to  satisfy  the  same."     This  was 

New  York,  (Supm.  Ct.  Spec.  T.) 5  Abb.  held    to   be  a   suflScient   return    upon 

Pr.  (N.  Y.)  268.  which   to  base   an  order  of  examina.- 

1.  High  Rock  Knitting  Co.  ^.  Bron-  tion.       Forbes   v,   Spaulding,   (N.    Y*. 

ner.  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Super.  Ct.  Gen.  T.)  8  Civ.  Pro.  (N.  Y.) 

Y.)632;  Sperling  f.  Levy,  (C.  PI.  Gen.  135- 

T.)  10  Abb.  Pr.  (N.  Y.)426;  Forbes  t^.  Where  a  sheriff  returned  an  execu- 

Spaulding,  (N.  Y.  Super.  Ct.  Gen.  T.)  tion  nulla  bona  after  holding  it  moie 

8  Civ,  Pro.  (N.  Y.)  136;  Hartr.  Stearns,  than  forty  days,  but  before  the  regular 

4   N.   Y.    Wkly.    Dig.    540.     See   also  return   day,"  and   there  appeared    on 

article  Returns,  vol.  18,  p.  947.  such  return  and  of  the  same  date  a 

In  Sperling  v.  Levy,  (C.  PI.  Gen.  T.)  direction  from  the  plaintiff's  counsel, 

10  Abb.  Pr.  (N.  Y.)  426,  the  court  said:  "return  after  diligent  search  as  above," 

•*  To  refuse  it  [an  order  of  examina-  it  was  held  that  the  return  was  a  suflS- 

tion]  because  he  [the  plaintiff]  has  re-  cient    foundation    for   supplementary 

quested  the  sheriff  to  return  the  execu-  proceedings,  there  being  nothing  in  it 

tion,  or  because  that  officer  has  failed  to  indicate  a  want  of  good  faith  in  the 

to  perform  the  duty  imposed  upon  him  effort  to  reach  the  debtor's  property, 

by  statute,  while  at  the  same  time  the  Second   Ward    Bank   v.    Upmann,    12 

ofiScial    return    is   allowed   to   remain  Wis.  /m- 

upon  the  files  of  the  court,  not  vacated  8.  High  Rock  Knitting  Co.  v.  Bron- 

or  discharged   in  any  manner,  or  its  ner,  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N. 

character  as  an  official  act  not  lessened  Y.)  632;  Engle  v.   Bonneau,  2  Sandf. 

orimpeached,  is,  in  my  opinion,  assum-  (N.  Y.)  679;  Tyler  v.  Whitney,  (Supm. 

ing  a   power  which  the  law  does  not  Ct.  Gen.  T.)  12  Abb.  Pr.  (N    Y.)  465; 

confer  upon  us  as  judges  or  as  a  court."  Eleventh     Ward     Bank    v.    Heather, 

Bona  Fide  Attempt. —  *' All  that  is  re-  (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 

quired  is  that  a  ^<7»/2/<^  attempt  should  87,  reversing  (ti,  Y.  City  Ct.  Gen   T.) 
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5.  Proceedings  Before  BetnriL  —  The  creditor  is  not  bound  to 
await  the  return  of  the  execution,  but  upon  proof  by  affidavit 
or  other  competent  written  evidence  that  the  judgment  debtor 
has  property  which  he  unjustly  refuses  to  apply  to  the  satisfac- 
tion of  the  judgment,  is  entitled  at  once  to  an  order  of  examina- 
tion.* And  where  proceedings  are  thus  instituted  before  the 
return  of  the  execution  the  same  proceedings  for  the  application 
of  the  debtor's  property  may  be  had  as  upon  the  return  of  the 
execution.* 

6.  Void  and  Voidable  Executions.  —  Supplementary  proceedings 
cannot  be  based  upon  an  execution  which  is  utterly  void.'  But 
if  the  execution  is  merely  defective  for  informality  or  irregularity, 
such  as  can  be  amended  on  motion,  the  defects  will  be  disre- 
garded and  the  proceedings  will  not  be  affected.* 

21  Misc.  (N.  Y.)  539.     Aod  see  dissent-  ment  recoirered  in  the  Supreme  Court, 

ing  opinion   in  Sperling  v.  Levy,  (C.  unless  an  execution  has  been  issued 

PI.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.)  420.  upon  such  judgment  to  his  county." 

Act   of   Party  and  Hot  of  Bheriff.  —  Terry  v.  Hultz,  (County  Ct.)  39  How. 

Where  it  appears  that  for  the  express  Pr.  (N.  Y.)  169. 

purpose  of    instituting  supplemental  4.  Where  the  execution  upon  which 

proceedings  the  judgment  creditor  has  the  proceedings  were   based  was  not 

interposed  and   prevented   the  sheriff  signed,    indorsed,    or    issued   by   the 

from  searching  for  property  by  prema-  county  cleric,   but   was    in   other  re- 

turely  directing  him  to  return  the  exe-  spects   in  due  form,  it  was  held  that 

cution  and   not  to  serve  it,  an  order  such  irregularities  were  not  sufficient 

granted  in  the  supplementaiy  pioceed-  to  deprive   the  court  of  jurisdiction, 

ings   should   be  set  aside  with  costs.  Bareither  v.  Brosche,  (C.   PI.)  19  Civ. 

Pudney    v.   Griffiths,   (Supm.   Ct.)   15  Pio.  (N.  Y.)  447. 

How.    Pr.  (N.  Y.)  4ZI.     In  such  case  A  motion  to  set  aside  an  order  for 

the  return  is  to  be  regarded  as  the  act  irregularities  in  the  return  of  the  exe- 

of  the  party  and  not  the  official  act  of  cution  which  are  not  apparent  on  the 

the  sheriff.     Spencer  v.  Cuyler,  (Supm.  face  of  the  return  will  not  be  granted 

Ct.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  157:  where  the  setting  aside  of  the  return 

Farqueharson  v,  Kimball^  (Supm.  Ct.)  is   not  sought.     While    the  return  is 

18  How.  Pr.  (N.  Y.)  36.  allowed  to  stand  it  is  a  sufficient  basts 

1.  Dillman  v,  Dillman,  90  Ind.  585;  for  the  order.     High   Rock   Knitting 

Pouder  v,  Tate,  iii  Ind.  148;  Bipus  v.  Co.   v,  Bronner,  (Supm.  Ct.  Spec.  T.) 

Deer,  106  Ind.  137;  Burt  v,  Hoettinger,  18  Misc.  (N.  Y.)  631 

28  Ind.  217;  Lilliendahl  z^.  Fellerman,  WhenOlqeetionBalsed.  —  An  objection 

(Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N.  that  the  execution  was  issued  five  years 

Y.)529:  Rand  ?.  Rand,  78  N.  Car.  12;  after  the  entry  of  the  judgment  cannot 

Vegelahn  v.   Smith,   95   N.   Car.  256;  be  raised  upon  an  appeal  from  an  order 

Green   v,    Bookhart,    19  S.   Car.  471.  appointing  a  receiver.     If  the  execu- 

And  sec  infra,,  VIII.  Affidavit  for  Order  tion  was  improperly  issued  an  applica> 

0 J  Examination;  IX.  Order  of  Examin-  tion  should  be  made  to  set  it  aside. 

ation.  Union   Bank  v,  Sargeant,  53  Barb.  (N. 

8.  Union  Bank  v.  Sargeant,  (Supm.  Y.)422. 

Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  87;  Receiver's  Right  to  Sue.  —  Deiecis  in 

Green  v.  Bookhart.  19  S.  Car.  472.  the  execution  under  which  the  receiver 

8.  Gray   v.    Lieben,   (C.    PI.)  8  Civ.  was  appointed  cannot  be  raised  upon 

Pro.  (N.  Y.)  48;  Merritt  v.  Judd,  (C.  the  question  of  the  receiver's  right  to 

PI.   Spec.    T.)  18    Civ.    Pro.   (N.   Y.)  sue.     Advantage  of  such  objections  can 

160;  Baumler  v,  Ackerman,  63   Hun  be  taken  only  by  the  defendant  in  the 

(N.  Y.)  40.  execution   in   a  direct   proceeding   to 

"A  county  judge  has   10  power  to  set  it  aside.    Wright  v,  Nostrand,  94 

make  an  order  for  the  examination  of  N.  Y.  47. 

a  third  party    »    ♦    »    upon  a  judg-  Appeal  upon  Contempt, — An  objec- 
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7.  Seoond  Ezecutioxt  —  The  institution  of  supplementary  pro- 
ceedings after  the  return  of  an  execution  does  not  prevent  the 
issuing  of  another  execution  on  the  same  judgment;*  but  the 
second  execution  so  issued  suspends  the  other  remedies  of 
the  judgment  creditor  until  a  return  on  it  is  made,*  and  where 
it  clearly  appears  that  the  property  levied  upon  indisputably 
belongs  to  the  judgment  debtor  and  is  sufficient  to  satisfy  the 
judgment,  the  creditor  may  be  compelled  to  elect  between  the 
execution  and  the  proceedings.' 

tion  that  the  execution  on  which  the  supplementary  proceedings  were  insti- 

proceedings  were  founded  is   insuflS-  tuted.     It  was  held   thai  the  plaintiff 

cient  cannot  be  raised  for  the  first  time  must  show  either  that  the  first  execu- 

on  appeal  from  an  order  committing  a  lion  had  been  relurned  unsatisfied  or 

witness  for  contempt.     People  v.  Mar-  that  the  second  had  issued  by  leave  of 

ston,  (Supm.  Ct.  Gen.  T.)  i8  Abb.  Pr.  court.     See  Miller  v.  Rossman,  (Supm. 

(N.  v.)  257.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  10. 

1.  Steinhardt    v.   Michalda,  (N.   Y.  Levy  Before  Discharge  of  Beoeiver.  ^ 

City  Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  Where     proceedings    have     been    in- 

324;  Smith  v.  Davis,  63  Hun  (N.Y.)ioa:  stituted     and    a    receiver    has     been 

Farqueharson  v.  Kimball,  (Supm.  Ct.)  appointed,  the  issuing  of  a  second  ex- 

18  How.  Pr.  (N.  Y.)  33;  Lilliendahl  v,  ecution  and  a  levy  thereunder  are  not 

Fallerman,   (Supm.   Ct.   Spec.   T.)   11  irregular  and  void  because  made  before 

How.  Pr.(N.  Y.)528;  Smith  I/.  Mahony,  the  discharge  of  the  receiver.     Smith 

3  Daly  (N.  Y.)  285;  Owen  v.  Dupignac,  r.  Davis,  63  Hun  (N.  Y.)  102. 

(C.  PI.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  180,  2.  Steinhardt  v.    Michalda,   (N.    Y. 

17  How.  Pr.  (N.  Y.)  512;  Levy  v,  Kirby,  City  Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.) 

(N.  Y.  Super.  Ct.  Gen.  T.)  7  Civ.  Pro.  324. 

(N.  Y.)  99;  Vegelahn  t/.  Smith,  95  N.  Hot    Waiver.  —  The    issuing    of    a 

Car.  258.  second  execution  is  not  a  waiver  of  sup- 

DerlTation  of  Praotioe.  —  The  rules  of  plementary  proceedings  begun  against 
practice  as  to  the  issuance  of  a  second  the  defendant  after  the  return  of  the 
execution  are  derived  from  the  old  first  execution.  Lilliendahl  v.  Feller- 
practice  in  regard  to  creditors'  bills,  man,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr. 
where    such    a  course   was    allowed.  (N.  Y.)  528. 

Under  that  practice  the  two  modes  of  8.  Smith  v.  Davis,  63  Hun  (N.  Y.) 
seeking  satisfaction  by  creditors'  bill  102.  See  also  Farqueharson  v,  Kim* 
and  by  a  second  execution  were  not  ball,  (Supm!  Ct.)  18  How.  Pr.  (N.  Y.) 
regarded  as  inconsistent  with  each  37:  Lilliendahl  v,  Fellerman,  (Supm. 
other,  but  might  proceed  pari  passu  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.)  528. 
until  one  or  the  other  resulted  in  the  BismiBsal  of  Prooeedingt.  —  In  Vege- 
satisfaction  of  the  debt.  Farquehar-  iahn  v.  Smith,  95  N.  Car.  258,  it  was 
son  V,  Kimball,  (Supm.  Ct.)  18  How.  held  that  while  an  alias  execution  did 
Pr.  (N.  Y.)  37;  Lilliendahl  v.  Feller-  not  have  the  effect  of  superseding  sup- 
man,  (Supm.  Ct.  Spec,  T.)  11  How.  Pr.  plementary  proceedings  already  begun, 
(N.  Y.)  528.  and  did  not  warrant  an  order  of  court 

Ck>noTirrexitB«medieo.— Supplementary  dismissing  the  proceedings,  yet  where 

proceedings  are  in  aid  of  execution,  it  appeared  that  the  property  levied  on 

and  cannot  be  allowed  to  supersede  it.  was  sufficient  to  satisfy  the  judgment 

Both  seek  the  accomplishment  of  the  and  was  the  undisputed  property  of 

same   result  —  the    collection    of    the  the  judgment  debtor,  the  proceedings 

judgment.     Smith  v,  Mahony,  3  Daly  should  be  dismissed.     In  this  case  the 

(N.  Y.)  287.     See  also  Smith  v.  Davis,  court  evidently  intended  to  follow  the 

63  Hun  (N.  Y.)  102.  New  York   practice,  and  cited  several 

Beoond  Exeeution  by  Leave  of  Court.  —  New   York    cases    in    support  of    its 

In  Belknap  ».  Hasbrouck,  (Supm.  Ct.)  position.     Under  the  cases  cited   the 

13  Abb.  Pr.  (N.  Y.)  418,  note,  after  an  levy  under  the  execution  was  not  suffi- 

executioo  had  issued  and  not  been  re-  cient  to  satisfy  the  judgment,  and  the 

turned,  another  execution  was  issued  orders  under  the  supplementary  pro- 

and  returned  unsatisfied,  and  thereon  ceedings  were  allowed  to  stand,  but  it 
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yni  AniDAyiT  FOB  Obdsb  of  Bzamihatiov  —  1.  Necessity  and 

Snificienoy  —  In  General  —  The  statutes  generally  require  that 

the  facts  upon  which  the  order  of  examination  is  founded  shall 

be  set  forth  by  affidavit,^  and  these  facts  should  be  set  forth 
affirmatively,  and  are  not  to  be  deduced  from  inference  or 
presumption.* 

was  intimated  that  had  such  levy  been  fert  v,  Edison,  47  N.  J.  L.  428.     See 

sufficient  the   practice   in  actions  by  also  Wes(fall  r.  Dunning,  50  N.  J.  L. 

creditors*  bills  would  have  been  fol-  459. 

lowed  and  the  judgment  creditor  com-  In  Hew  York  the   Code   Civ.    Pro., 

pelled  to  elect  between  the  proceeding  g   2435,   provides   that    the  judgment 

and  the  execution.    See  Farqueharson  creditor,  "  upon  proofs  of  the  facts  by 

V,  Kimball,  (Supm.  Ct.)  18  ilow.  Pr.  affidavit   or  other  competent    written 

(N.  Y.)  33.  evidence,  is  entitled  to  an  order   re- 

1.  In  California,  Vorth  Carolina,  and  quiring  the  debtor  under  the  judgment 

Wifooniin  the  statutes  specifically  pre-  or  order  to  attend,"  etc.     See  Leslie 

scribe  an  affida<rit  in  order  to  institute  v.  Street,  (County  Ct.)  19  Misc.  (N.  Y.) 

supplementary  proceedings  after  the  667.     For  a  form  of  affidavit  under  the 

issuance  of  an  execution  and  before  its  New   York   practice,   see   Webster   v. 

return,  but  are  silent  as  to  the  neces-  Sawens,  (Supm.  Ct.  Spec.  T.)  3  How. 

sity  for  an  affidavit  in  the  case  of  an  Pr.  N.  S.  (N.  Y.)  320.     And  see  infra, 

execution  returned  unsatisfied  in  whole  X.    Warrant  of  Arrest. 

or  in  part.     Under  these  statutes  it  is  Defect  in  Copy  of  Affidavit  Served  on 

held  in  California  that  no  affidavit  is  Debtor.  —  An  order  for  the   examina- 

necessary  to  institute  the  proceedings  tion   of    a  judgment    debtor  in    pro- 

on  the  return  of  the  execution  unsatis-  ceedings  supplementary  to  execution, 

fied.     Collins  v,  Angell,  72  Cal.  513.  granted  upon  a  sufficient  affidavit,  will 

But  in  North  Carolina  and   Wisconsin  not  be  vacated  because  the  copy  of  the 

it  is  held  that  necessity  for  proof  of  affidavit    served   upon   the  judgment 

the  jurisdictional  facts,  by  affidavit  or  debtor  is  incorrect  in  some  particulars, 

otherwise,  is  clearly  implied.     Hins-  Barrington  p.  Wat  kins,  36  N.  Y.  App. 

dale  &.  Sinclair,  83  N.  Car.  341;  Ma-  Div   31. 

gruder    v.   Shelton,  98   N.   Car.   545;  Two    Separate  Affidavits  —  Bofficlenej 

Smith  r.  Weeks,  60  wis.  94.    See  also  Considered    Separately.  —  In    Abell    v. 

Lamonte  v.  Pierce,  34  Wis.  483.  Riddle,  75  Ind    345,  it  was  held  that 

Under  the  Indiana  Praotioe  the  pre-  where  supplementary  proceedings  are 
liminary  paper  is  termed  a  complaint,  instituted  by  filing  two  separate  affi- 
but  is  in  its  nature  and  purpose  a  sub-  davits  stating  causes  therefor,  and 
stitute  for  the  affidavit  as  used  in  other  each  closing  with  a  separate  prayer  for 
states,  and  will  be  so  considered  relief,  their  sufficiency  should  be  con- 
throughout  the  treatment  of  this  title,  sidered  separately. 
See  Harper  v,  Behagg,  14  Ind.  App.  2.  People  1/.  Hulbert,  (Supm.  Ct. 
427;  Vordermark  v,  Wilkinson,  147  Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.)  76. 
Ind.  56;  Dillman  v,  Dillman,  90  Ind.  The  Affidavit  Bhonld  State  Facts  and 
585;  Earl  Vn  Skiles,  93  Ind.  178;  Cush*  not  merely  conclusions.  McKinney  r/. 
man  v,  Gepharl,  97  Ind.  48;  Pouder  t>.  Snider,  116  Ind.  160;  Abell  v.  Riddle, 
Tate.  Ill  Ind.  148.  75  Ind.  345;  Rome  First  Nat.  Bank  v. 

In  New  Jersey  the  order  of  discovery  Wilson,  13  Hun  (N.  Y.)  232;  Zelie  v. 

should  be  made  upon  a  petition  veri-  Vroman,  (County  Ct.)  22  Misc.  (N.  Y.) 

fied  by  oath   stating  the  amount  due  486;  Matter  of  Gagnon,  32  N.  Y.  App. 

on  the  execution,  the  return  of  the  offi-  Div.  22. 

cer  made  thereon,  and  the  belief  that  In  Joyce  t/.  Spafard,  (Supm.  Ct.  Spec, 

the  judgment  debtor  has  property  or  T.)  9  Civ.   Pro.  (N.  Y.)  345,  the  affi- 

money  or  things  in  action  due  to  him  davit  stated  that  the  plaintiff  recovered 

or  held  in  trust   for  him,  where   the  a  judgment  in  the  Supreme  Court  of 

trust  has  been  created  by  or  the  fund  the  state  of  New  York  for  more  than 

held  in  trust  has  proceeded  from  him*  twenty-five  dollars,  to  wit,  some  two 

self,  over  and  above  such  property  as  hundred  and  eighty  dollars;  that  the 

is  or  may  be  preserved  by  law,  to  an  roll  was  filed  and  judgment  docketed 

amount  exceeding  fifty  dollars.    Sey-  in   the  office  of  the  clerk  of  Oneida 
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2.  Who  Kay  Make  Affidavit  —  As  a  general  rule,  the  judgment 
creditor  is  alone  entitled  to  make  application  for  the  order  o( 
examination,  since  the  particulars  to  be  certified  in  the  affidavit 
are  usually  peculiarly  within  the  knowledge  of  the  creditor  him- 
self;  ^  and  hence  the  fact  that  the  proceedings  are  authorized  by 
such  creditor,  or  the  right  by  which  the  party  moves  in  the 
matter,  should  appear  from  the  affidavit.* 

3.  Affidavit  After  £etnm  of  Execution  —  a.  In  General.  —  In 
jurisdictions  where  an  affidavit  is  required  to  institute  supple- 


county,  May  13,  1885;  that  an  execu- 
tion on  such  judgment  against  the 
defendant's  property  was  duly  issued 
and  delivered  to  the  sheriff  of  Oneida 
county,  in  which  county  the  defendant 
resided;  and  that  the  execution  was 
afterwards  returned  by  the  sheriff 
wholly  unsatisfied.  It  was  held  that 
this  was  a  sufficient  compliance  with 
the  statute,  that  it  sufficiently  appeared 
that  the  court  out  of  which  the  execu- 
tion issued  was  a  court  of  record,  and 
that  upon  such  affidavit  the  creditor 
was  entitled  to  an  order  of  examina- 
tion. 

Buffioient  Affidavit  Jnrlsdiotloiial.  — 
Where  the  facts  disclosed  by  an  affi- 
davit for  an  order  of  examination  do 
not  make  out  a  case  within  the  statute, 
the  judge  acquires  no  jurisdiction  over 
the  subject-matter,  and  the  voluntary 
appearance  and  examination  of  the 
debtor  cannot  give  jurisdiction  to  him. 
Sackett  v,  Newton,  (Supm.  Ct.  Gen.  T.) 
10  How.  Pr.  (N.  Y.)56o. 

Sight  Not  Biioretionary.  —  The  right 
to  examine  a  judgment  debtor  is  not 
discretionary  when  the  affidavit  for 
the  order  of  examination  complies 
with  the  requirement  of  the  statute. 
Eleventh  Ward  Bank  v.  Heather, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  V.) 
88.  reversing  (N.  Y.  City  Ct.  Gen.  T.) 
21  Misc.  (N.  v.)  539. 

Amendment  of  Affidavit.  —  In  Weiller 


sufficient.     Davis  v.  Jones,  (Supm.  Ct 
Spec.  T.)  8  Civ.  Pro.  (N.  Y.)45. 

Collector  of  Tax.  —  In  supplementary 
proceedings  to  collect  a  tax  under 
Laws  N.  Y.  1881,  c.  640,  the  affidavit  is 
sufficient  if  It  states  the  facts  required 
by  section  i  of  that  act.  It  is  not 
necessary  to  state  also  facts  showing 
the  jurisdiction  of  the  assessors  and 
supervisors.  In  re  Conklin,  21  N.  Y. 
Wkly.  Dig.  329, 

1.  Brown  v.  Walker,  (Supm.  Ct.  Gen. 
T.)  28  N.  Y,  St.  Rep.  36;  Wesifall  v. 
Dunning,  50  N.  J.  L.  459. 

8.  Brown  v.  Walker,  (Supm.  Ct.  Gen. 
T.)  28  N.  Y.  St.  Rep.  36;  Lindsay  v, 
Sherman,  (Supra.  Ct.)  Code  Rep.  N.  S. 
(N.  Y.)25;  Frederick  v.  Decker.  (Supm. 
Ct.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  96; 
Walker  v,  Donovan,  6  Daly  (N.  Y.) 
552;  Hawes  v.  Barr.  7  Robt.  (N.  Y.) 
452:  Brush  V.  Lee,  i  Abb.  App.  Dec. 
(N.  Y.)  238.  See  also  supra.  III.  Who 
May  Maintain  Proceedings, 

Hatnre  of  Agonoy.  —  In  Hawes  v, 
Barr.  7  Robt.  (N.  Y.)  452.  it  was  held 
that  an  affidavit  made  by  an  agent  of 
the  judgment  creditor  was  defective 
for  not  setting  forth  the  nature  of  the 
party  making  the  affidavit.  "  Mere 
agency  implies  nothing,"  said  the 
court,  "it  must  appear  that  the  party 
applying  was  authorized  to  institute 
that  particular  proceeding.** 

Personal  Sepreoentative.  —  Where  pro- 


V.  Lawrence.  81  N.  Car.  68.  the  creditor  ceedings  are  instituted  by  a  personal 
was  allowed  to  amend  his  affidavit  representative  of  a  deceased  judgment 
upon  which  the  order  of  examination  creditor  it  is  not  necessary  that  the 
was  obtained.  deathof  the  creditor  or  the  appointment 
Eziiting  Indebtodneoi  Mnit  Be  Shown,  of  the  representative  should  be  made 
—  An  indebtedness  on  the  part  of  the  to  appear  by  the  affidavit.  Collier  r. 
judgment  debtor  must  be  shown  to  De  Revere,  7  Hun  (N.  Y.)  61.  In  this 
exist;  but  where  it  appeared  from  the  case  the  court  said:  **  The  affidavit,  I 
affidavit  upon  which  the  order  of  ex-  apprehend,  has  been  required  by  the 
amination  was  based  that  the  sum  officer  to  whom  the  application  Is  made, 
claimed  by  the  creditor  was  not  yet  for  his  own  private  satisfaction,  be- 
due,  it  was  held  that  he  was  equally  cause  he  must  in  general  be  ignorant 
indebted  whether  this  debt  was  due  or  of  the  facts  which  entitle  the  party  to 
to  become  due,  and  the  affidavit  was  the  order;  yet  if  he  sees  fit  to  grant  the 
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mentary  proceedings  after  the  return  of  an  execution  unsatisfied, 
less  particularit}'  therein  is  necessary  than  in  case  the  order  is 
sought  before  the  return  of  the  execution ;  yet  the  judgment 
creditor  must  set  out  such  facts  as  are  contemplated  by  the 
statute  to  warrant  the  issuance  of  the  order.  ^ 

b.  What  Affidavit  Must  Contain  —  DeioripUon  of  judgment. 

—  The  affidavit  should  contain  a  sufficient  description  of  the 
judgment  to  show  that  it  is  capable  of  being  made  the  basis  of 
supplementary  proceedings.*     And  where   the  proceedings  are 

order  on  the  mere  statement  of  the  v,  Sbelton,  98  N.  Car.  549;  the  nonex- 
appltcant  he  may  do  so,  taking  the  re-  istence  of  any  equitable  estates  in  land 
sponsibility  of  being  able  to  prove  the  within  the  lien  of  the  judgment,  Ma- 
existence  of  the  necessary  facts  when  gruder  v,  Sheiton,  98  N.  Car.  549; 
called  upon."  Hinsdale   v,   Sinclair,  83  N.  Car.  343; 

Eight  of  Attorney  to  Move  for  Ordor.  —  VVeiller  v.  Lawrence,  81  N.  Car.  65  (see 

It  is  not  necessar/  for  the  preliminary  also  McKeiihan  v.  Walker,  66  N.  Car, 

affidavit  to  show  by  what  authority  an  95;  Hutchison  v,  Symons,  67  N.  Car. 

attorney    institutes    the    proceedings.  156);  and   the   existence  of  property, 

If  the  officer  to  whom  the  application  choses  in  action,  and  things  of  value 

for  the  order  is  made  entertains  doubts  unaffected  by  any  lien  and  incapable 

as  to  the  attorney's  right  to  act,  he  may  of  levy,  Hinsdale  r.  Sinclair,  83  N.  Car. 

require  evidence  upon  that  point.     But  343;  Weiller  v.  Lawrence,  81  N.  Car.  65; 

after  jurisdiction   has   been   properly  Hutchison  v,  Symons.  67  N.  Car.  156; 

exercised  an  order  to  set  aside  for  such  Magruder  v,  Sheiton,  98  N.  Car.  549. 

supposed  defect  is  erroneous.     Kress  Such  an  affidavit  has  been  held  ma- 

V.  Morehead,  (Supm.  Ct.  Gen.  T.)  8  N.  terial  to  indicate  the  necessity  of  the 

Y.  St.  Rep.  858.  remedy    in    point    of    justice    to   the 

1.  See  infra^  IX.  Order  of  Examina-  creditor,  as  an  assurance  to  the  court 

tion.  against  an  invocation  of  its  aid  to  an 

Vow  York  Practloo. —  It  was  formerly  idle  end,  and  as  a  protection  to  the 

the  practice  under  the  New  York  Code  debtor  against  a  discovery  of  his  pri- 

for  the  affidavit  for  an  order  of  exam-  vate  affairs  from  the  curiosity  or  other 

ination    to  state  that  the  debtor  had  unwoithy    motive    of     the     creditor, 

property  of  some  kind  that  ought  to  be  Hinsdale  ^.  Sinclair,  83  N.  Car.  343. 

applied  to  the  debt,  or  to  make  some  Code  N.  Car.,  §  488,  di<«penses  with 

equivalent  allegation.    Jones  x/.  Law-  the  necessity  that  the  affidavit  should 

lin,  (N.  Y.  Super.  Ct.)  i  Code  Rep.  (N.  allege  that  the  debtor  has  no  equitable 

Y.)  94;  Tillow  V,  Vere,  (C.  PI.)  i  Code  estate  in  land  subject  to  the  lien  of  the 

Rep.  (N.  Y.)  130.     In  the  latter  case  it  judgment,  and  that  he  has  choses  in 

was  held  that  the  affidavit  should  state  action   or  other  things  of   value   un- 

specifically  of  what  the  property  con-  affected  by  the  lien  of  the  judgment 

sists.     But    in    Anonymous.    (N.    Y.  and  incapable  of  levy,  but  it  is  still 

Sjper.  Ct.)  Code  Rep.   N.  S.  (N.  Y.)  essential    that    the    want   of    known 

113,  the  whole  court  determined  that  property   liable   to  execution  shall  be 

thereafter  the  affidavit  need  not  state  alleged.     Hackney  v.  Arrington,  99  N. 

anything  on  the  subject  of  the  debtor's  Car.  no. 

property,   and    that    the    practice    as  8.  Ackerly,  etc.,  Co.  z/.  Partz,  (Supm. 

above    set   out    would   be    no  longer  Ct.  Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  383. 

enforced.  The  affidavit  should  truly  describe 

In  Korth  Carolina  the  affidavit  for  an  the  judgment,  and  when  it  fails  to  do 

ord*r  of  examination  should  show  the  so  supplementary  proceedings  cannot 

want  of  known  property  liable  10  exe*  be  maintained  thereon.     Kennedy  v. 

cution.     Hinsdale    v,  Sinclair,   83   N.  Weed,  (C.  PI.)  10  Abb.  Pr.  (N.  Y.)  62. 

Car.   343:    Hutchison   v.   Symons,  67  Allegation  of  Amount  of  Judgment. — 

N.   Car.    156;    Magruder    r.   Sheiton,  The  fact  that  the  judgment  was  for  the 

98  N.  Car.  549;  Weiller  v,  Lawrence,  81  jurisdictional  amount  to  support  8up- 

N.   Car.   65.     This   is  proved   by  the  plementary  proceedings  need  not  be 

sheriff's  return  of  nulla  bona^  Hinsdale  stated  in  the  affidavit  where  the  actual 

V.  Sinclair,  83  N.  Car.  343;  Magruder  amount  is  stated  therein  and  plainly 

119  Volume  XXI. 


AAdftTit  fpr    SUPPLEMENTAR  Y  PROCEEDINGS,  SzuninatioiL. 

instituted  in  a  court  other  than  that  in  which  such  judgment  was 
rendered,  it  must  be  shown  that  a  transcript  of  the  judgment  has 
been  filed  as  required  by  law.* 

iMoanoe  of  Ezeoation.  —  The  affidavit  should  further  show  affirma- 
tively that  an  execution  has  been  issued  against  the  property  of 
the  judgment  debtor  and  has  been  returned  unsatisfied  in  whole 
or  in  part,*  and  that  such  execution  was  delivered  to  the  sheriff 

exceeds  the    jurisdictional  minimum.  Daly  (N.  Y.)  258      See  also  Webster  v. 

Whitlock*s  Case,  (C.  Pi.)  i   Abb.   Pr.  Sawens,  (Supm.  Ct.  Spec.  T.)  3  How. 

(N.  Y.)  320.  Pr.  N.  S.  (N.  Y.)32o;  Ludlow  v.  Mead, 

Mistake  in  Bate  of  Entry  of  Judgment.  (Supm.  Ct.  Gen.  T.)  21  N.  Y.  St.  Rep. 

—  A  mistake  in  the  affidavit  as  to  the  435. 

date  of  the  entry  of  the  judgment  does        Soflcienej  of  Afldayit.  —  In    Hawes 

not  render  the  order  void.     Matter  of  v.  Barr,  7  Robt.  (N.  Y.)  454,  failure  of 

Hatfield,  17  N.  Y.  App.  Div.  431.     But  the  affidavit  to  set  forth  that  the  judg- 

it  must  be  specifically  stated  that  the  ment  was  filed  before  the  issuance  of 

judgment  has  been  docketed.     Hawes  the  execution  was  held  to  be  a  fatal 

V,  Barr,  7  Robt.  (N.  Y.)  454.  defect. 

In  Whose  Payor  Bendered.  —  In  Kress        Where,  however,  the  affidavit  stated 

V.  Morehead,  (Supm.  Ct.  Gen.  T.)  8  N.  the  filing  of  the  transcript  and  the  is- 

Y.  St.  Rep.  858,  an  affidavit  which  did  suanceof  the  execution  as  on  the  same 

not  disclose  in  whose  favor  the  judg-  day,  there  being  no  statement  that  the 

ment  was  rendered  was  held  sufficient  execution   was  issued  after  the  filing 

where  it  appeared  that  it  was  rendered  except  as  might  be  inferred  from  the 

against  the  defendant,  there  being  but  expression  *'  duly  issued,"  it  was  held 

two  parties  to  the  suit.  that  it  would  be  presumed  as  between 

Bnpreme  Court  Judgment.  —  Where  the  the  parties  that  the  execution  was  is- 

affidavit  for  the  action  was  entitled  in  sued  after  the  filing  of  the  transcript, 

the  Supreme  Court,  giving  the  title  to  Webster  v.  Sawens,  (Supm.  Ct.  Spec, 

the  action  and  stating  that  "  judgment  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  320. 
was    rendered   and   perfected    in   this        In  Simms  v.  Frier,  2  N.  Y.  L.  Bui. 

action,*'it  was  held  that  this  was  in  sub-  97,   a    motion    was  made  to    dismiss 

stance  a  statement  that  judgment  was  an  order  of  examination  for  a  defect 

recovered     in     the     Supreme    Court,  in  the   affidavit  which   did    not    state 

Webster  v.  Sawens.  (Supm.  Ct.  Spec,  that  an   execution  was   issued  out  of 

T.)  3  How.  Pr.  N.  S.  (N.  Y.)  320.  the  Court  of  Common  Pleas  after  the 

Justice's    Judgment.  —  In     Kress    v,  transcript  was  filed.     It  was  held  that 

Morehead,  (Supm.  Ct.   Gen.  T.)  8  N.  the  order  should    be   dismissed,    but 

Y.   St.   Rep.  858,  the  affidavit  alleged  without  costs,  as  there   was   no  pro- 

that  the  judgment  was  recovered  in  a  vision   regulating  costs  to  the  debtor 

justice's  court  in  the  town  of  M.     It  upon  dismissal  without  an  examina- 

was    held   that   this   would    probably  tion. 

have  been  sufficient  without  specifying        8.  Cushman  v.  Gephart,  97  Ind.  48; 

the  name  of  the  justice;  but  when  the  Harper  v.  Behagg,  14  Ind.  App.  427; 

affidavit  went  further  and  recited  the  McKinney    v.    Snider,    116    Ind.    160; 

name  of  the  justice,  further  particu-  Berles  v.  Comstock,  104  Mich.  129;  Ack- 

larity  was  uncalled  for.  erly,  etc.,  Co.  v.  Partz,  (Supm.  Ct.  Gen. 

So  it  need   not  be  alleged  that  the  T.)  20  Civ.  Pro.  (N.  Y.)  383;  People  v. 

justicehad  jurisdiction  if  the  facts  con-  Hulbert,   (Supm.   Ct.   Gen,    T.)  Code 

ferring  jurisdiction  appear.     Conway  Rep.  N.  S.  (N.  Y.)  75:  Schenck  v.  Ir- 

V.  Hitchins,  9  Barb.  (N.  Y.)  378.  win,  60  Hun  (N.  Y.)  362;  Jennings  v. 

HowTork  City  Court. —  To  obtain  the  Lancaster,  (N.  Y.  City  Ct.  Gen.  T.)  15 

order  in  the  New  York  City  Court  it  Misc.  (N.  Y.)  446;    Henry  v.  Furbish, 

was  not   necessary  to  state  in  the  affi-  (N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N. 

davit   that  such  court  was  a  court  of  Y.)  822;  Earle  v.  Stokes,  5  S.  Car.  339; 

record.     Sayer  v,   MacDonald,  (N.  Y.  Klepsch  i/.  Donald,  18  Wash.  150.     See 

City  Ct.  Gen.  T.)  a  How.  Pr.  N.  S.  (N.  also  supra,  VII.  Execution, 
Y.)  119.  It  is  not  necessary  to  state  in  the 

I.  Kennedy  v.  Thorp,  (C.  PI.  Spec,  affidavit  for  an  order  of  examination 

T.)  3  Abb.   Pr.  N.  S.  (N.  Y.)  131,  2  that  the  judgment  debtor  has  property. 
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of  the  county  where  the  judgment  debtor  resided,*  or  had  at  the 
time  an  office  for  the  transaction  of  business  in  person.* 

The  statement  thai  the  execation  has  were  begun  that  an  execution  had  been 

been  returned  unsatisfied  is  sufficient,  returned  unsatisfied,  it  was  held  that 

Hough  V,    Kohlin,   (C.   PI.  Spec.  T.)  such  appointment  would  not   be   set 

Code  Rep.  N.  S.  (N.  Y.)  232;  Hatch  v.  aside  on  the  motion  of  a  junior  judg- 

Wejrburn,  (Supm.  Ct.  Gen.  T.)  8  How.  ment  creditor,  as  advantage  of  such 

Pr.  (N.  Y.)  165.     Nor  is  it  necessary  to  irregularity  could  be  taken  only  by  the 

specify   the    property   owned   by   the  debtor  himself.     Baker  v,   Brundage, 

judgment  debtor  which  he  refuses  to  79  Hun  (N.  Y.)  2!^%  foliowing  Under- 

apply  to  the  judgment.     Magruder  v.  wood  v,  Sutcliffe.  10  Hun  (N.  Y.)  453. 

Shelton,  98  N.  Car.  545.  1.  Pouder  v.  Tate,  iii  Ind.  148;  Mc- 

Deieription  of  Execution.  —  It  is  not  Kinney  v.  Snider,  116  Ind.  160;  Harper 

necessary  that  the  affidavit  should  de-  v.  Behagg,  14  Ind.  App.  427;  Fowler 

scribe  the  execution  returned  unsatis-  v.   Griffin,   83   Ind.   297;    Schenck    v, 

fied  as  an  execution  *'  against  prop-  Irwin,   60  Huo  (N.  Y.)  363.  21  Civ. 

erty  "of  the  debtor.    The  presumption  Pro.  (N.  Y.)  98;  Viedenbergh  v,  Beu- 

is  that  the  execution  is  against  prop-  mom,  (N.  Y.  City  Ct.  Spec.  T.)  2  Ciiy 

erty.     M*Arthurv.  Lansburgh,  (Supm.  Ct.    (N.    Y.)    298;    Zelie  v,   Vroman, 

Ct.)  Code  Rep.  N.  S,  (N.  Y.)  2H,  (County  Cl.)    22    Misc.    (N.   Y.)  486; 

]>ato  of  Sxeontlon.  —  The  fact  that  the  Matter  of  Gagnon,  32  N.  Y.  App.  Div. 

affidavit  for  the  order  of  examination  22;  Henry  v.  Furbush,  (N.  Y.  City  Ct. 

wrongly  states  the  date  of  the  issuing  Gen.  T.)  30  Misc.  (N.  Y.)  822;  Earle  v. 

of  the  execution  does  not  go  to  the  Stokes,  5  S.  Car.  339. 

jurisdiction  and  will  not  render  the  Time  of  Betidenoe.  —  Where  the  affi- 

affidavit     defective.      Batcheldor     v,  davit  for    an    order    of    examination 

Nugent,  (C.  PI.)  23  Civ.  Pro.  (N.  Y.)  showed  that  the  execution  had   been 

178  issued  to  the  sheriff  of    the  county 

But  where  it  does  not  appear  from  where  the  judgment  debtor  did  reside 

the  affidavit   that  the  execution   had  at  the  time  when  the  execution  was 

been   returned    within   the   period  of  issued,  but  failed  to  show  that  such 

limitations,  an  order  for  examination  was  his  residence  at  the  time  of  the  ap- 

granted  on  such  affidavit  should  be  set  plication   for  the  order,   it    was  held 

aside.   McGuire  t/.  Hudson,  (Supm.  Ct.  insufficient.     Schenck  z/.  Irwin,  (Supm. 

Gen.  T.)  41  N.  Y.  St.  Rep.  295,  follow-  Ct.  Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  98. 

ing  Conyngham  v.  Duffy,  125  N.  Y.  200.  See  also  Matter  of  Gagnon,  32  N.  Y. 

Presumption  of  Due  Return,  —  Where  App.  Div.  22. 

it  appeared  from    the    affidavit    that  Complaint  in  Hatnre  of  Creditors'  Bill. 

more  than  sixty  days  had  elapsed  since  — In  Campbell  v.   Foster,  (Supm.  Ct. 

the  execution  had  been  issued  and  that  Spec.  T.)  16  How.  Pr.  (N.  Y.)  275,  an 

the  execution  had  been  returned  un-  order  appointing  a  receiver  was  sought 

satisfied,  but  it  did  not  appear  upon  upon  a  complaint  in  the  nature  of  a 

what  day  the  execution  had  been  re-  creditors'  bill.     It   was  held  that  the 

turned,  it  was  held  that  it  would  be  failure  of  such  complaint  to  allege  that 

presumed  that  the  sheriff  had  done  his  an  execution  had   been  issued  to  the 

duty  and  made  his  return  within  sixty  sheriff  of  the  county  where  the  defend* 

days.     Bean  v,  Tonnele,  (Supm.   Ct.  ant  resided  or  where  the  judgment  roll 

Gen.  T.)  i  Civ.  Pro.  (N.  Y.)  33.  was  filed  rendered  it  defective  and  no 

Ezeoation  Partly  Unsatisfied.  —  Where  order  could  be  issued  thereon, 

the  affidavit  for  an  order  of  examina-  Cteneral Demurrer.  —  In  Indiana  a  veri- 

tion  stated  the  amount  of  the  judgment  fied  complaint  which  fails  to  state  that 

and  that  the  execution  had  been  re-  the  debtor  is  a  resident  of  the  county 

turned  partly  unsatisfied,  a  failure  to  in  which  the  complaint  is  filed  or  that 

state  the  amount  so  remaining  unsatis-  execution   has  issued    to   the  county 

fied  was  held  to  be  such  an  irregularity  where  he  resides  is  bad  and  may  be 

as  required  the  vacation  of  the  order,  reached  by  general  demurrer.    Pouder 

Douglassv.  Mainzer,40  Hun(N.  Y.)75.  i>.  Tate,  in  Ind.  148.     • 

TsIm  Statement  as  to  Betnm.  —  Where  8.  Batcheldor  r.  Nugent,  (C.  PI.)  23 

the  appointment  of  a  receiver  was  se-  Civ.  Pro.  (N.  Y.)  178;  Vredenbergh  v. 

cured  through  a  false  statement  in  the  Beumont.  (N.  Y.  City  Ct.  Spec.  T.)  2 

affidavit  upon  which  the  proceedings  City  Ct.  (N.  Y.)  298;  Zelie  v,  Vroman, 
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4.  Affidavit  Before  Betnrn  of  Ezecutioxt  —  Where  an  order  for 
examination  is  sought  before  the  return  of  the  execution,  greater 
particularity  is  required  in  the  statements  of  the  affidavit  than 
after  the  return  of  the  execution  unsatisfied,  since  the  remedy 
sought  is  of  a  more  summary  character.*  An  affidavit  before  the 
return  of  the  execution  should  show  that  the  execution  is  in  the 
hands  of  the  sheriff,*  that  the  debtor  has  not  sufficient  property 
subject  to  execution  to  satisfy  the  judgment,'  and  that  he  has 
property,  money,  or  choses  in  action  not  exempt  from  execution 
which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment.* 

(County  Cc )  22  Misc.  (N.  Y.)486;  Earle  109  N.  Car.  108:  Hinsdale  v.  Sinclair, 

I/.  Stokes,  5  S.  Car.  339.  83  N.  Car.  341. 

In  order  to  examine  a  nonresident        4.  Earl  v.  Slciles,  93  Ind.  178;  Dan- 

of  the  county,  it  must  appear  in  the  distel  v,  Kronenberger,  39   Ind.   406; 

language  of  the  statute   that  he  has  Barber  v,  Briscoe,  9  Mont.  348;  Hatch 

within  the  county  an  office  for  the  rcg-  v,   Weyburn,   (Supm.   Ct.    Gen.  T.)  8 

ular  transaction  of  business  in  person.  How.  Pr.  (N.  Y.)  165;  Levy  v.  Beacham, 

Brown  v,  Gump,  (Marine  Ct,  Spec.  T.)  64  Hun  (N.  Y.)  62;  Manken  v,  Pape, 

59  How.  Pr.  (N.  Y.)  507,  the  court  say-  (N.  Y.  City    Ct.    Spec.    T.)   65    How. 

ing:  **  The  legislature,  by  changing  the  Pr.(N.  Y.)453;  Hutsonr/.  Weld,  38Hun 

phraseology  of  the  old  code,  evidently  (N.  Y.)  143;  Rome  Firsi  Nat.  Bank  v, 

intended  to  permit  the  examination  of  a  Wilson,  13  Hun  (N.  Y.)  232;  Matter  of 

judgment  debtor  outside  of  the  county  Albany  First  Nat.  Bank,  52  N.  Y.  App. 

where  he  resided,  only  in  cases  where  Div.  601;  Sackett  v.  Newton,  (Supm. 

he  has  a  regular  place  of  business  and  Ct.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  565; 

transacts  the  same  in  person,  as  con-  Jennings  r.  Lancaster,  (N.  Y.  City  Ct. 

tradistinguished  from  cases  where  he  Gen.  T.)  15  Misc.  (N.  Y.)446;  Farmers, 

transacts  the  same  through  agents.'*  etc.,  Nat.  Bank  v.  Burns,  109  N.  Car. 

Offloe  for  BuBineti.  —  An  allegation  in  108;  Hutchison  r.  Symons,  67  N.  Car. 

the  affidavit  for  an  order  of  examina-  156;     Hinsdale    v,     Sinclair,     83    N. 

tion  that  the  judgment  debtor  has  an  Car.  341;  Magruder  v.  Sheiton,  98  N. 

**  office  •'  for  the  transaction  of  busi-  Car.  548;  Rand  v.  Rand,  78  N.  Car.  12: 

ness,  etc.,  is  a  sufficient  statement  that  Woodward  v.  Hall,  75  Wis.  406;  Smith 

he  has  a"  place  "  for  the  transaction  v.  Weeks,  60  Wis.  94. 
of   business,   and    merely    acts   as    a        Where   an  order  of  examination  is 

stronger  allegation  than  the  code  de-  sought  upon  an  execution  that  has  not 

mands  by  designating  the  nature  of  been    returned,   the    affidavit    should 

the  place.     Batcheldor  f.  Nugent,  (C.  negative  the  fact  that  there  is  property 

PI.)  23  Civ.  Pro.  (N.  Y.)  178.  liable  to  execution,  or  the  sufficiency  of 

Principal  Place  of  Business.  —  The  law  property  to  pay  the  debt,  inasmuch  as 

does  not  require  the  judge  todetermine  in  such  case  the  evidence  imparted  by 

which  is  the  principal  place  of  busi*  the   sheriff's   return   of  nuiia  bona   is 

ness,  where  there  are  two  or  more,  but  lacking.     Hinsdale   v.   Sinclair,  83  N. 

it  is  sufficient  if  it  appears  that  the  Car.  343. 

debtor  had  a  place  of  business  in  the        The  present  Nofth  Carolina  statute 

county  to   which    the   execution    was  provides  that  the  creditor  is  entitled  to 

issued.      McEwan  r.  Burgess,  (N.  Y.  an  order  of  examination,  either  before 

Super.  Ct.)  15  Abb.  Pr.  (N.  Y.)  474.  or  after  the  return  of  the  execution  un- 

1.  See  supra^  VIII.  3.  a.  In  General,  satisfied,  although  the  judgment  debtor 

2.  Balz  V,  Benninghof,  5  Ind.  App.  may  have  an  equitable  estate  in  lands 
522:  Matter  of  Albany  First  Nat.  Bank,  subject  to  the  lien  of  the  judgment,  or 
52  N.  Y.  App.  Div.  601;  Farmers,  etc.,  may  have  choses  in  action  or  other 
Nat.  Bank  v.  Burns,  ic»  N.  Car.  108.  things  of  value  unaffected  by  the  lien 

8.  Earl  v.  Skiles,  93  Ind.  178;  Balz  of  the  judgment  and  incapable  of  levy. 
V.  Benninghof,  5  Ired.  App.  522;  Farmers,  etc.,  Nat.  Bank  t.  Burns, 
Hutchison  v,  Symons,  67  N.  Car.  156;  109  N.  Car.  105,  distinguishing  Hins- 
Farmers,   etc.,   Nat.   Bank   v.  Burns,    dale  v,  Sinclair,  83  N.  Car.  338. 
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Drauuid.  —  To  constitute  an  unjust  refusal  by  the  judgment 
debtor  to  apply  his  property  to  the  satisfaction  of  the  judgment, 
a  proper  demand  made  on  the  judgment  debtor  for  such  applica- 
tion must  be  shown.* 

5.  Affidavit  for  Order  of  Examination  of  Third  Party.  —  An  affi- 
davit for  an  order  of  examination  of  a  third  party  must,  in  addition 
to  the  requirements  of  affidavits  in  general,  state  that  such  third 
person  is  indebted  to  the  judgment  debtor  in  an  amount  over 
and  above  the  amount  specified  in  the  statute,'  or  that  he  has  in 
his  possession  or  under  his  control  property,  of  the  amount  speci- 

In  Indiana    the    judgment    creditor  143;  Le\ry  v.  Beacham,  64  Hun  (N.  Y. 

must  affirmatively  show  that  the  prop-  62.       See    also    Potts    v,    Davidson, 

erty  that  he  seeks  to  reach  is  subject  (Supm.  Ct.  Spec.  T.)  i  How.  Pr.  N.  S. 

to  execution,  or  in  other  words  is  not  (N.  Y.)  ai6. 

exempt.    Lowry  v,  McAlister,  86  Ind.  In  Manken  r.  Pape,  (N.  Y.  City  Ct. 

544  Spec.  T.)  65  How.  Pr.  (N.  Y.)  453.  it 

Where  the  examination  is  sought  be*  was  held  that  the  affidavit  should  show 

fore  the   return  of  the  execution  the  facts  and  circumstances  in  order  that 

affidavit  should  give  a  description  of  the  judge  might  decide  whether  there 

the  properly  to  be  reached.    Cushman  had  been  an  unjust  refusal.     See  also 

V.  Gephart,  97  Ind.  49.  Matter  of  Albany  First  Nat.  Bank,  52 

The  affidavit  should  also  show  some  N.  Y.  App.  Div.  601;  Rome  First  Nat. 

necessity  for    the  application,  other-  Bank  r.  Wilson,  13  Hun  (N.  Y.)  232. 

wise  it  will  be  held  insufficient.     Dill-  8.  The   New  York  statute  requires 

man  v.  Dillman,  90  Ind.  585;  Cushman  proof  that  the  third  person  or  corpora- 

V,  Gephart,  97  Ind.  48.  tion  whose  examination  is  sought  is 

Imuffioient  Allegations.  —  An  affidavit  indebted  tu  the  judgment  debtor  in  a 
which  alleges  that  the  judgment  debtor  sum  exceeding  ten  dollars  or  has  per- 
is the  owner  of  certain  real  property  sonalpropertyof  such  judgment  debtor 
which  is  applicable  to  the  payment  of  exceeding  ten  dollars  in  value.  Code 
the  judgment,  and  that  upon  demand  Civ.  Pro.  N.  Y.,  g  2441.  See  also 
he  unjustly  refused  thus  to  apply  it,  Pierce  v.  Parrish,  28  N.  Y.  App.  Div. 
but  omits  to  stale  any  facts  or  circum-  22;  Matter  of  Gagnon,  32  N.  V.  App. 
stances  from  which  the  court  may  Div.  22;  Bruen  v.  Nickels,  30  N.  Y. 
determine  whether  such  refusal  was  App.  Div.  396;  Bucki  v.  Bucki,(Supm. 
unjust  or  whether  the  remedy  of  the  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)69;  Matter 
judgment  creditor  by  execution  is  in-  of  Board  of  Publication,  etc.,  (Supm. 
adequate,  is  insufficient.  Matter  of  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  645. 
Albany  First  Nat.  Bank,  52  N.  Y.  App.  Affldayit  by  Attorney.  —  An  attorney 
Div.  6of .  for  the  moving  party  may  make  the 

An  Affldayit  Simply  npon  Information  affidavit  for  a  third-party  order.    Bucki 

and  Belief  that  the  debtor  has  property  v.  Bucki,  (Supm.  Ct.  Spec.  T.)  26  Misc. 

which  he  unjustly  refuses  to  apply  to  (N.  Y.)  69. 

the  satisfaction  of  the  judgment  is  not  Allegation  of  Demand.  —  In   Potts  v, 

sufficient  to  warrant  the  order.     The  Davidson,  (Supm.  C(.  Spec.  T.)  i  How. 

affidavit  should  at  least  state  the  name  Pr.  N.  S.  (N.  Y.)  216,  it  was  held  that 

of  the  deponent's  informant,  in  order  the  affidavit  and  order  for  the  examin- 

that  the  court  may  determine  whether  ation  of  a  third  person  before  the  re- 

such  information  is  entitled  to  credit  turn  of  an  execution  need  not  contain 

as  proof.     Manken   v,   Pape,   (N.   Y.  an  allegation  of  demand  or  a  descrip- 

City  Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y.)  tion  of  the  indebtedness  as  in  the  case 

453.     See  also  Pierce  r.  Parrlsh,  28  N.  of  the  examination  of  the  judgment 

Y.  App.  Div.  24.  debtor  himself. 

1.  Manken  v.  Pape,  (N.  Y.  City  Ct.  Money  to  Become  Dne.  —  Where  it  ap- 
Spec.  T.)  65  How.  Pr.  (N.  Y.)  453;  peared  from  the  affidavit  for  a  third- 
Rome  First  Nat.  Bank  v,  Wilson,  13  party  order  that  there  was  nothing  due 
Hun  (N.  Y.)  232;  Matter  of  Albany  from  the  third  person  to  the  judgment 
First  Nat.  Bank,  52  N.  Y.  App.  Div.  debtor  ai  the  time  when  the  affidavit 
601;  Hutson  V.  Weld,  38  Hun  (N.  Y.)  was  made,  but  that  a  large  sum  would 
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fied  in  the  statute,  where  there  is  such  a  specification,  belonging 
to  the  judgment  debtor.* 

6.  Allegations  upon  Information  and  Belie!  —  An  affidavit  wherein 
the  allegations  are  made  upon  information  and  belief  is  not  suffi- 
cient unless  the  sources  of  the  affiant's  information  and  belief  are 

stated,  in  order  that  the  court  may  judge  of  their  sufficiency.* 

be  due  on  a  lease  within  a  few  days,  inent  debtor  in  the  value  of  certain 

il  was  held   that  such    third   person  lands  conveyed  by  the  debtor  to  such 

was    indebted  equally  whether  such  third  person  presents  no  question  of 

sum  was  due  or  to  become  due,  and  fraud,  and  proof  of  such  conveyance 

the  affidavit  was  sufficient.     Davis  r.  in  consideration  of  an  agreement  by 

Herrig,  (Supm.  Ct.  Spec.  T.)  65  How.  such  third  person  to  support  the  debtor 

Pr.  (N.  Y.)  291.  for  life  and  pay  his  debts  does  not  sup- 

Basidenoelof  Judgment  Debtor.—  Under  port  the  conclusion  that  he  is  indebted 

Code  Civ.  Pro.  N.  Y.,  g  2458,  the  affi-  in   a  sum  equal  to  the  value  of  the 

davit  for  an  order  of  examination  of  a  land,  as  alleged.     Pounds  v.  Chatham, 

third  person  should  state  the  residence  96  Ind   342. 

of  the  judgment  debtor  at  the  time  of  1.  Code  Civ.  Pro.  N.  Y.,  §  2441. 

the  institution  of  the  proceedings,  and  Affidavit  Held  Soffloient.  —  In    Bruen 

a  failure  to  state  such  residence  is  a  v.  Nickels,  30  N.  Y.  App.  Div.  396,  an 

fatal  defect.     Matter  of  Gagnon,  32  N.  affidavit  made  by  the  managing  clerk 

Y.  App.  Div.  22^  following  Schenck  v,  of  the  attorney  for  a  judgment  creditor, 

Irwin,  60  Hun  (N.  Y.)  361,  and  Franey  on  a  motion  to  examine  a  third  party 

V.   Smith,   88   Hun  (N.  Y.)  215,   and  in  supplementary  proceedings,  which 

pointing  out  that  under  the  old  code  staled  that  such  third  party  had  '*per- 

the  rule  was  otherwise.  sonal  property  of  George   P.  Nickels, 

An  affidavit  which   states   the  resi-  thesaidjudgmentdebior  above  named, 

dence   and   place   of  business  of  the  exceeding  ten  dollars  in  value,*'  was 

debtor  in  the  disjunctive  is  fatally  de-  held   to  be   sufficient   to   warrant  the 

fective.      Zelie    v,   Vroman,    (County  issuing  of  an  order  for  such  examina- 

Ct.)  22   Misc.  (N.  Y.)  487.     See   also  tion, 

Leonard  t/.  Bowman,  (Supm.  Ct.  Gen.  8.  Pierce  v.   Parrish,  28  N.  Y.  App. 

T.)  21  Civ.  Pr©.  (N.  Y.)  237.  Div.  24;  Bowery  Bank  r.    Widmayer, 

In  Indiana,  where  it  is  sought  to  re-  (N.  Y.  CitvCt.  Spec.  T.)  9  N.  Y.  Supp. 

sort  to  property  in  the  hands  of  a  third  629;  Leonard  r*.  Bowman.  (Supm.   Ci. 

person,  the  complaint  must  allege  that  Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  237;  Mat- 

the  judgment    debtor    has    no    other  ter  of  Leslie,  (County  Ct.)  19  Misc.  (N. 

property,  and  that  the  applicant  cannot  Y.)  667;  Lock  wood  v.  Sello,  (N.  Y.  City 

enforce  his  right  by  a  resort  to  the  Ct.    Gen.   T.)  27   Misc.   (N.   Y.)  826; 

property  sought  to  be  recovered.     Vor-  People  v,  Jones,  (C.    PI.  Spec.  T.)  i 

dermark  V.  Wilkinson,  147  Ind.  56.    In  Abb.    N.    Cas.   (N.  Y.)  172;    Bucki  v. 

this  case  it  was  held  that  an  allegation  Bucki,  (Supm.  Ct.  Spec.  T.)  26  Misc. 

that  the  debtor   "has   property  and  (N.  Y.)69;  Day  v.  Lee,  (C.   PI.  Spec, 

money  that  should  be  applied  or  paid  T.)  52  How.  Pr.  (N.  Y.)  96;  Srhernier- 

to  the  satisfaction  of  said  judgment,  horn  v,  Owens,  (Supm.  Ct.)  29  Misc. 

and  that  he  fraudulently  conceals  and  (N.  Y.)  674;  Clarke  v,  Nebraska  Nat. 

withholds  the  same  from  the  payment  Bank,  57  Neb.  314.     See  also  Losee  v. 

thereof,"   was  not  sufficient  lo  show  Allen,   (N.    Y.    City   Ct.    Gen.   T.)    17 

that   the   execution    might    not    have  Misc.  (N.   Y.)  275;  Manken  v.   Pape, 

been  satisfied   without   resort   to   the  (N.  Y.  City  Ct.  Spec.  T.)  65  How.  Pr. 

property   in   the   hands  of    the   third  (N.  Y.)  453;  Netzel  z'.  Mulford.  (Supm. 

party.     See  also  Dillman  v.  Dillman,  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  452. 

90  Ind.  585;  Cushman  v.  Gephart,  97  Compare  Tefft  v.   Epstein,  (N.  Y.  City 

Ind.  46;  Baker  v.  Stale,  109  Ind.  47;  Ct.  Spec.  T.)  17  Civ.  Pro.  (N.  Y.)  168. 

Taylor  v,  Johnson,  113  Ind.  164;  Balz  Sonrees  of  Information  Not  Satisfactory. 

V.  Benninghof,  5  Ind.  App.  522;  Earl  — In  Lockwood  v.  Sello,  27  Misc.  (N. 

r.  Skiles,93  Ind.  178;  Mitchell  v.  Bray,  Y.)  826,  the  affidavit  for  the  examina- 

106  Ind.  265.  tion  of  third  parties  was  on  informa- 

An   affidavit    which   alleges   that  a  tion  and  belief,  and  on  appeal  from  an 

third  person  is  indebted  to  the  judg-  order  denying  a  motion  to  vacate  the 
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As  a  general  rule,  however,  statements  in  affidavits  will  be  pre- 
sumed to  have  been  made  on  personal  knowledge  unless  stated 
to  have  been  made  on  information  and  belief,  or  unless  it  appears 
affirmatively  and  by  fair  inference  that  they  could  not  have  been 
made  on  personal  knowledge.* 

7.  Alternative  Statementa.  —  The  affidavit  should  not  state  in 
the  alternative  the  grounds  upon  which  it  is  based.* 

8.  Affldayit  for  Second  Examination.  —  Where  the  debtor  has 
been  previously  examined  and  a  second  examination  is  sought, 
the  affidavit  should  show  a  special  reason  for  the  examination 
asked.'  It  seems  to  be  a  well-settled  rule  that  where  a  debtor 
has  once  been  fully  examined  in  supplementary  proceedings  a 
second  order  for  his  examination  will  not  be  granted  except  upon 
proof  that  he  has  since  acquired  property,  or  that  an  alias  execu- 

order  for  examination,  the  order  was  cient  if  it  states  in  the  alternative  upon 

reversed  for  the  reason  that  the  appel-  information  and  belief  that  a  third  per- 

late    court    was   not   satisfied   by   ihe  son  has  personal  property  of  i  he  judg- 

affiant's  sources  of    information   that  ment   debtor  exceeding  ten  dollars  in 

the  order  should  stand.  value  or  is  indebted  to  him  in  such 

Order  Founded  on  Insuffloient  Affidavit,  sum,  the  sources  of  the    information 

—  Where  the  affidavit  upon  which  an  and  belief  not   being  stated.     Leonard 

order  of  examination  of  a  third  person  v.   Bowman,   (Supm.   Ct.   Gen.   T.)  21 

is  founded  states   the  facts   upon   in-  Civ.  Pro.  (N.  Y.)  237  [following  h^^  v. 

formation    and    belief,  application   to  Heirberger,  (Supm.    Ct.    Spec.   T.)   i 

set  the  order  aside  should  be  made  to  Code    Rep.    (N.    Y.)    38];    Collins   r. 

the  judge  who  made  it.     The  order,  Beebe,  54  Hun  (N.  Y.)  318. 
although  supported  by  an  insufficient        Individoal  or  Representative  Capacity, 

affidavit,  is   not    void,  and  should   be  — An  affidavit  for  an  order  of  examin- 

obeyed  or  proper  steps  should  be  taken  ation  of  a  third  party  which  states  that 

to  have  it  vacated.     Fleming  v.  Tour-  such  third  party,  as   receiver  or  indi- 

gee,  (Supm.  Ct.  Gen.  T.)  21  Civ.  Pro.  vidually,   owed  the  judgment    debtor 

(N.  Y.)  300.  or  had  his  property,  does  not  state  a 

1.  Bruen  v.  Nickels,  30  M.  Y.  App.  case  authorizing  the  issuing  of  an 
Div.  396,  holding,  where  an  affidavit  order,  since  the  statement  is  in  the 
for  an  order  of  examination  of  a  third  alternative,  and  such  third  person  can- 
person  was  made  by  the  managing  not  be  examined  as  a  receiver.  Fitch- 
clerk  of  the  attorney,  and  alleged  that  burgh  Nat.  Bank  v.  Bushwick  Chemi- 
such  third  person  had  property  of  the  cal  Works,  (N.  Y.  City  Ct.  Spec.  T.)  13 
debtor  exceeding  ten  dollars  in  value,  Civ.  Pro.  (N.  Y.)  156. 

that  while  there  might    be  suspicion        Basidenoe  or  Place  of  Business. — Where 

that  (he  affiant  did  not  know  that  fact,  the  affidavit  for  an  order  of  examina- 

yet  the  court,  not  being  in  a  position  tton  stated  that  an  execution  issued  to 

10  go  behind  the  record,  must  accept  the  sheriff  of  the  county  "where  the 

the  statement  as  true;  and  that  such  said  judgment  debtor  then  resided  and 

an  affidavit  was  sufficient  to  warrant  yet  resides,  or  has  at  the  time  of  the 

the  issuance  of  the  order.  commencement  of  these    proceedings 

2.  Arnot  v,  Wright,  55  Hun  (N.  Y.)  an  office  for  the  regular  transaction 
562;  Lee  V.  Heirberger,  (Supm.  Ct.  of  business  in  person,**  it  was  held 
Spec.  T.)  I  Code  Rep.  (N.  Y.)  38;  Col-  that  such  alternative  statement  alleged 
lins  z/.  Beebe,  54  Hun  (N.  Y.)  318;  neither  one  fact  nor  the  other  and  that 
Leonard  f.  Bowman,  (Supm.  Ct.  Gen.  the  affidavit  was  insufficient.  Arnot  v, 
T.)  21  Civ.  Pro.  (N.  Y.)  237;  Kellogg  Wright.  55  Hun  (N.  Y.)  561.  See  also 
V,  Freeman,  (N.  Y.  City  Ct.  Spec.  T.)  Zelie  v.  Vroman,  (County  Ct.)  22  Misc. 
2  City  Ct.  (N.  Y.)  147:  Zelie  v,  Vroman  (N.  Y.)  486. 

(County  Ct.)  22  Misc.  (N.  Y.)  486.  8.  Railings    v.    Pitman,    49    N.   V. 

Indebtedness  of  Property. —An  affidavit    Super.  Ct.  308;  Orr's  Case,  (Supm.  Ct. 

for  an  order  of  examination  is  insuffi-    Spec.  T.)  2  Abb.  Pr.  (N.  Y.)457;  Losee 
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tion  has  been  issued  or  returned  unsatisfied.^  The  judge  has  no 
jurisdiction  to  grant  the  second  order  unless  the  affidavit  alleges 
sufficient  reasons  therefor.  When  sufficient  facts  are  alleged  to 
give  jurisdiction  to  the  judge,  the  question  whether  upon  those 
facts  the  judgment  creditor  ought  to  have  a  further  or  second 
examination  of  his  judgment  debtor  rests  in  the  sound  discretion 
of  the  judge.  It  is  only  to  that  extent  that  the  question  is 
discretionary.* 

Allegation  at  to  Predoui  AppUoation.  —  While  it  is  the  usual  practice 
for  the  affidavit  to  state  that  no  previous  application  has  been 
made  for  the  order,'  such  an  allegation  is  not  essential,^  and  its 
omission  is  a  mere  irregularity  not  entitling  a  party  to  a  dis- 
missal of  the  proceedings.* 

9.  Snffioienoy  of  Affidavit —  How  Tested.  —  Objections  to  the 
sufficiency  of  the  preliminary  affidavit  should   be  tested   by  a 

V.   Allen   (N,   Y.  City  Ct.  Gen.  T.)  17  plied  10  the  judgmeni.  coupled   with  a 

Misc.  (N.  Y.)  375.     See  also  infra  XII.  statement  that   those   proceedings   have 

5.  Sfcond  Examination,  been     abandoned,     are     insufficient     to 

1.  Schermerhorn    v.    Owens,   (Supm.  confer    jurisdiction    upon    the   court    to 

Ct.)  29  Misc.  (N.  Y.)  674;  Losee  t'.  Allen,  grant  a  second  order  of  examination; 

(N.  Y.  City   Ct.  Gen.  T.)  17  Misc.  (N.  and  hence  the  court  is  not  in  a  position 

V.)  275;  Canavan  v,  McAndrew,  20  Hun  to  exercise  its  discretion  upon  that  sub- 

(N.  y.)  46;  Grocers'  Bank  z/.  Bayaud,  21  ject.     Schermerhorn   ».  Owens,  (Supm. 

Hun  (N.  Y  )  203.  Ct.)  29  Misc.  (N.  Y.)  674. 

Suffioienoy  of  Affidavit. — An  affidavit  Beoond  Examination  Continnation.  of 
for  a  second  order  of  examination  should  First. — Where  the  debtor  has  been  ex- 
state  the  facts  which  induce  the  affiant  amined  and  a  second  examination  is  had 
to  believe  that  money  or  property  have  which  is  but  a  continuation  of  the  first,  a 
come  into  the  hands  of  the  debtor  since  new  affidavit  is  not  required.  McDonnell 
his  last  examination.  A  mere  statement  v,  Henderson,  74  Iowa  619. 
that  he  has  reason  to  believe  that  such  2.  Schermerhorn  v.  Owens,  (Supm. 
is  the  case  is  not  sufficient.  Losee  v,  Ct.)  29  Misc.  (N.  Y.)  674. 
Allen,  (N.  Y.  City  Ct.  Gen.  T.)  17  Misc.  8.  In  Ludlow  v.  Mead,  (Supm.  Ct. 
(N.  Y,)275.  See  also  McGuire  2^.  Schro-  Gen.  T.)  21  N.  Y.  St.  Rep.  435,  the 
eder,  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc.  affidavit  for  the  order  of  examination 
(N.  Y.)  179.  stated  that  no  previous  application  had 

Where  the  affidavit  for  an  order  of  been  made  except  that  an  order  had  been 
examination  stated  that  the  debtor  had  previously  obtained  which  bad  been  de- 
been  "divers  limes  heretofore  exam-  clared  by  stipulation  between  the  parties 
ined"  and  that  since  the  last  examin-  to  be  abandoned  without  prejudice  to  a 
aiion  he  had  *'  become  possessed  of  cer-  renewal  of  the  application.  The  case 
tain  personal  property,"  the  affidavit  showed,  however,  that  there  had  been 
was  held  insufficient,  since  it  did  not  still  another  ordert  which  had  been  set 
Slate,  what  the  property  was,  whether  aside  on  motion.  It  was  held  that  the 
it  remained  in  the  possession  of  the  affidavit  was  sufficient,  and  as  the  first 
debtor,  or  whether  it  might  be  applied  order  was  a  nullity  it  was  unnecessary  to 
to     the     payment     of    the     judgment,  mention  it. 

Railings    v.   Pitman,   49  N.  Y.   Super.  4.  Schanck  v,    Conover,   (Supm.   Ct. 

Ct.  307.  Spec.   T.)    56    How.    Pr.  (N.  Y.)    437; 

Affidavit  on  Information  and  Belief  In-  Sayer  v.  MacDonald,  (N.  Y.  Citv  Ct. 

■affioiont. — Allegations  upon    mere    in-  Gen.    T.)  2   How.    Pr.    N.   S.   (N.   Y.) 

formation    and    belief    that    judgment  119. 

debtors  haVe,    since    their    examination  6.  Bean  v.  Tonnele,  (Supm.  Ct.  Gen. 

in     supplementary    proceedings    under  T.)  i  Civ.   Pro.  (N.  Y.)  39,  24  Hun  (K. 

an  order,  acquired  and  owned  property  Y.)    353.     See    also    Schermerhorn    v. 

which    could    not    be    reached    by    the  Owens,   (Supm.  Ct.)  29   Misc.   (N.  Y.) 

order  and  which  should  have  been  ap-  674. 
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motion  to  vacate  the  original  order  or  motion  to  set  aside  the 
proceedings.*  The  order  should  be  obeyed,  or  the  matter  which 
would  entitle  the  party  to  relief  must  be  brought  to  the  notice 
of  the  court.* 

DL  Obbbb  of  Exahvatioh  —  1.  Nature  of  Order.  —  An  order 
for  the  examination  of  a  judgment  debtor  is  not  a  mere  process 
like  an  execution.  It  is  not  based  upon  the  judgment  alone,  but 
on  a  presentation  of  new  facts  which  the  plaintiff  must  prove  to 
entitle  him  to  the  relief  he  seeks.  It  is  in  all  respects  a  substi- 
tute for  a  creditors'  bill,  and  is  in  all  its  essential  features  equiva- 
lent to  a  new  suit.'  The  order  is  obtained  on  an  ex  parte 
application  upon  proof  of  the  facts  specified  by  statute  as  con- 
ditions precedent  to  its  issuance.* 

S.  By  Whom  Granted.  —  The  order  should  be  granted  by  a  judge 
authorized  by  statute  to  act  in  such  matters,  and  it  has  been  held 
that  the  power  to  grant  such  orders  belongs  to  the  judge  alone, 
and  not  to  any  court.* 

1.  Objections  to  the  preliminary  affi-  4.  Hulsaver  v.  Wiles,  (Supm.  Ct. 
davit  cannot  be  raised  for  the  first  Gen.  T.)ii  How.  Pr.  (N.  Y.)446:  Good- 
time  on  an  appeal  from  an  order  all  v.  Demarest,  2  Hilt.  (N.  Y.)  534; 
appointing  a  receiver.  The  proper  Coarioist^.  Harrison,  (C.  PI.  Gen.  T.)  12 
course  is  to  move  to  vacate  the  origr  How.  Pr.  (N.  Y.)  360.  See  also  Carter 
inal  order.  Union  Bank  v,  Sargeant,  v,  Clarke,  7  Robt.  (M.  Y.)  490.  See 
53  Barb.  (N.  Y.)  422.  Nor  can  such  a\so  supra^  VIW.  Affidavit  for  Order  of 
question  be    raised  for  the  first  time  Examination, 

upon  the  hearing  of  a  motion  to  com-        There  is  nothing  in  the  nature  of  the 

mil  a  party  for  contempt.     Hilton  v.  proceeding  or  in  the  requirements  of 

Patterson,  (Supm.  Ct.  Spec.  T.)  [8  Abb.  the  statute  which  makes  notice  to  the 

Pr.  (N.  Y.)  245.  defendant  essential  to  the  validity  of 

WlkereTherelsa  JorifldictionalDefeetln  the  order.    Seyfert  v.  Edison,  47  N.  J. 

the  Affidavit  upon  which  an  order  of  L.  431.    See  also  Sin  oottf.  Hempstead 

examination    is    granted,   the    subse-  First  Nat.  Bank,  34  N.  Y.  App.  Div. 

quent  appearance  and  submission  to  161;  Gibson  v.  Haggerty,  37  N.  Y.  555. 
examination  of  the  defendant  do  not        Ho  Conditions   Shonld  Be  Impooed. — 

waive  his  right  to  have  the  order  va-  Where  the  requisite  facts  are  properly 

cated.     Zelie  v.  Vroman,  (County  Ct.)  shown,  it  is  not  within  the  discretion 

22  Misc.  (N.  Y.)486.  of  the  judge  to  refuse  the  order,  nor 

2.  Hilton  V.  Patterson,  (Supm.  Ct.  has  he  a  right  to  insist  upon  additional 
Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  247;  facts  or  impose  other  or  further  terms 
Diossy  V.  West,  i  N.  Y.  L.  Bui.  23;  as  a  condition  of  its  issuance.  Kay  v. 
Pierce  v,  Parrish,  28  N.  Y.  App.  Div.  22.  Vischers,  9  Minn.  271;  Flint  v,  Webb, 

8.  Driggst;.  Williams,  (Supm.  Ct.)  15  25  Minn.  264. 

Abb.  Pr.  (N.  Y.)  478.  6.  Douglass  v,  Mainzer,  40  Hun  (N. 

The  office  of  an  order  of  examination  Y.)  76.     See  also  H unter  v.  Betts,  (Kan. 

is  not  to  enable  the  judgment  creditor  App.  1898)  53  Pac.  Rep.  86;  Bates  v, 

to  discover  testimony   which  may  be  International   Co.,   84  Fed.   Rep.  518, 

valuable  to  him  in  a  creditor's  action,  controlled  by  the  California  law.     And 

but  to  discover  property  of  the  judg-  seejiz/ra,  1\.  Jurisdiction;  VII.  Execu- 

ment  debtor  properly  applicable  to  the  tion. 

payment  of  his  judgment;  and  when-  In  Iowa  an  order  of  examination  may 

everthecourt  becomes  satisfied  that  its  be   made   by   the  court  in  which  the 

process  is  being  diverted  to  uses  outside  judgment  against  the  debtor  was  ren- 

of  its  legitimate  channels,  it  then  be-  deredor  by  a  judge  thereof  in  vacation, 

comes  a  duty  to  terminate  the  proceed-  Marriage  v.  Woodruff,  77  Iowa  291; 

ings.    Warker  v.  Rasenstein,  i  N.  Y.  Code  Iowa,  §  4074. 

Rec.  xoi.  In  Wehigan  the  order  may  be  granted 

127  Volume  XXI. 


Ordtrof  SUPPLEMENTARY  PROCEEDINGS.    Szamination. 

3.  Before  WlLom  Beturnable.  —  The  order  may  be  made  return- 
able before  the  judge  who  granted  it,*  before  another  judge 
specified  in  the  order,*  or  before  a  referee  appointed    in  the 

by    a    Circuit    Court    commissioner.  Code  Civ.   Pro.   N.  Y.,  §  2463,  pro- 
Be  ries  V,  Comstock,  104  Mich.  129.  vides  as   follows:     *'  Sections  26«  52, 

In  New  York  where  an  execution  and  279  of  this  act  apply  to  a  special 
issues  on  the  judgment  of  a  County  proceeding  instituted  as  prescribed  in 
Court  and  is  returned  unsatisfied  the  this  article;  and  the  judge  before  whom 
order  of  examination  must  be  made  by  it  is  continued,  as  prescribed  in  either 
the  county  judge,  and  an  oider  made  of  those  sections,  is  deemed  to  be  the 
in  such  case  by  a  judge  of  the  Supreme  judge  to  whom  an  order  or  warrant  is 
Court  will  be  set  aside  on  motion,  returnable,  for  the  purpose  of  any  pro- 
Blake  V,  Locy,  (Supm.  Ct.)  Code  Rep.  vision  of  this  or  the  next  article.'* 
N.  S.  (N.  Y.)  406.  In  Rome  First  Nat.  Bank  v.  Dering, 

South  Dakota.  —  In  Thompson,  etc.,  8  N.  Y.  Wkly.  Dig.  261,  an  order  made 
Mfg.  Co.  V.  Guenthner,  5  S.  Dak.  504,  by  a  justice  of  the  Supreme  Court  con- 
the  court  said:  *'  While  it  has  been  tained  the  clause:  "All  subsequent 
distinctly  held  in  New  York,  in  several  proceedings  shall  be  had  before  me.*' 
cases,  that  the  power  to  make  the  It  was  held  that  this  did  not  prevent 
order  and  entertain  proceedings  supple-  any  other  officer  having  jurisdiction 
mentary  to  execution  rests  with  the  from  granting  an  order  against  other 
judge,  and  not  with  the  court,  we  are  parties  based  upon  the  same  judgment, 
not  entirely  satisfied  to  adopt  such  con-  and  that  the  phrase  as  used  should  be 
elusion  as  the  necessary  effect  of  the  construed  to  mean  all  subsequent  pro- 
statute.  However,  with  the  view  we  ceedings  under  the  order, 
take  of  the  effect  of  the  denial  of  the  Waiver  of  Objoetion.  —  Where  the 
indebtedness,  it  is  not  necessary  now  order  of  examination  was  made  return- 
to  discuss  or  decide  whether  or  not  the  able  before  **one  of  the  justices  of  the 
court  has  authority,  as  held  in  Gould  court,**  instead  of  before  the  judge 
V.  Dodge,  30  Wis.  621,  to  make  the  who  made  it,  and  the  debtor  appeared 
order.*'  and  was  examined  and  failed  to  appeal 

Presumption  that  Order  Was  Made  by  from  an  order  appointing  a  receiver,  it 

fudge,  —  Where  the  order  on  its  face  was  held  that  he  waived  all  objection 

appeared  to  be  the  act  of  the  judge,  to  the  jurisdiction  of  the  judge  to  make 

while  some  of  its  expressions  were  con-  the  appointment  or  take  his  examina- 

sistent  with  its  being  an  order  of  court,  tion.     Hobart  v.  Frost,  5  Duer  (N.  Y.) 

it   was  held  thai  the  appellate  court  672,  3  Abb.  Pr.   (N.  Y.)  119.     See  to 

would  not  presume  that  it  was  an  order  the  same  effect  Ammidon  v.  Wolcott, 

of  court  and  not  of  a  judge.     Brown  v.  (Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.) 

Edmonds,  5  S.  Dak.  511.  314. 

Under  the  Wisoonsin  Praotioe  a  court  Bight  to  Diqwie  of  Proceedings.  —  If 

commissioner  may  grant  an  order  of  the  examination    is    had    before    the 

examination.     Lamonte  v.  Pierce,  34  judge  issuing  the  order,  he  proceeds  to 

Wis.  483.    But  under  the  statute  a  com-  dispose  of   the  case  at  the  close  of 

missioner  has  no  right  to  require  any  the  examination.     Hulsaver  v.  Wiles, 

person   other  than    the  defendant  to  (Supm.  Ct.  Gen.  T.)  11  How.  Pr.  (N. 

appear  before  him  to  answer  concern-  Y.)  449. 

ing  property  in  his  hands  belonging  to  2.  Shults  v.  Andrews,  6  N.  Y.  Wkly. 

the  juigment  debtor,  nor  can  he  make  Dig.  156.     See  also  supra^  VII.  Execu- 

a  preliminary  order  restraining  the  dis-  tion;  infra^  XII.  Examination, 

position  of  such  property.     Blabon  v.  Orders  by  Sapreme  Court  Jnstloo.  —  In 

Gilchrist,  67  Wis.  38.  New    York   an   order  of  examination 

Jnrisdiotion  Continnes  nntii  the  Exam-  made    by    a  justice  of  the  Supreme 

ination  Is  Closed  where  a  judge  has  once  Court,  where  the  execution  was  issued 

made  an  order  of  examination.     Allen  out  of  that  court  or  another  court  and 

V.   Starring,   (Supm.   Ct.  Gen.   T.)  26  such  justice  does  not  reside  in  the  judi- 

How.  Pr.  (N.  Y.)  59.  cial  district  embracing  the  county  to 

1.  Marriage  v.   Woodruff,   77   Iowa  which  the  execution  was  issued,  should 

293;    Hatch  V.  Weyburn.  (Supm.  Ct.  be  made  returnable  to  a  justice  of  the 

Gen.  T.)  8  How.  Pr.  (N.  Y.)  163.     See  Supreme  Court  residing  in   that  dis- 

also  supra^  VII.  Execution,  trict,  or  to  the  county  or  special  county 
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proceeding.  ^  An  order  of  examination  which  does  not  specify 
before  whom  subsequent  proceedings  are  to  be  had  is  irregular, 
and  will  be  set  aside.' 

4.  When  Oranted.  —  The  order  of  examination  may  be  granted 
at  any  stage  of  the  proceeding  after  the  execution  has  once 
issued.  The  most  usual  time  of  application  is  after  the  return 
of  the  execution  unsatisfied,'  although  the  judgment  creditor  is 

jadsre  of  that  or  an  adjoining  county,  nesaw  Mills  Co.  v.  Walker,  ig  S.  Car. 

Peck  zf.  Baldwin,  (Supm.  Ct.  Gen.  T.)  104;    Bates  t/.    International   Co.,   84 

19  Civ.  Pro.  (N.  Y.)  403;  Browning  v.  Fed.  Rep.    518.     Sec  also  infra,  XI. 

Hayes,  (Supm.   Ct.   Gen.    T)  11  Civ.  Reference  —  Referee, 

Pro.  (N.  Y.)  223.     Compare  Blancbard  S.  Shults   v.    Andrews,   (Supm.    Ct. 

V,  Reilly,  (Supm.  Ct.  Spec.  T.)  11  Civ.  Spec.  T  )  54  How.  Pr.  (N.  Y.)  376. 

Pro.  (N.  Y.)  278;  Pardee  v.  Til  ton,  20  Third-party  Order  of  Examination. — 

Hun  (N,  Y.)  76,  affirmed  ^'^  N.  Y.  623,  While  an  order  for  the  examination  of 

decided  under  Code  Pro.  N.  Y.,  §  292,  a  third  person  may  be  made  by  a  judge 

and   holding  it   to  be  irregular  fot   a  outside  of  the  district   in  which  the 

justice  of  the  Supreme  Court,  in  grant-  debtor  resides,  yet  all  proceedings  sub- 

ing  an  order  for  the  examination  of  a  sequent  to  the  examination   must  be 

judgment  debtor  wiihout  the  judicial  before  the  judge  of  the  district  in  which 

district  of  such  justice,   to  direct  the  the   debtor  resides.      Gildersleeve   v, 

referee  to  report  to  him.  Lester,  69  Hun  (N.  Y.)  345.     See  also 

Transfer   of  Frooeedingt.  —  In   In  re  Baldwin  v.  Ptsry,  25  Hun  (N.  Y.)  72. 

Conklin,  (Supm.  Ct.  Spec.  T.)  57  N.  Y.  8.  See  Berles  v.  Comstock,  104  Mich. 

Supp.  844,  it  was  held  that  where  a  129;  /n  re  Knaup,  144  Mo.  653;    Owen 

judgment  debtor  resided  in  that  part  v,  Dupignac,  (C.  PI.  Gen.  T.)  9  Abb. 

of  Westchester  county  which  was  an-  Pr.  (N.  Y.)  180;  Sperling  v.  ijtvs^  (C. 

nexed  to  the  city  of  New  York  under  PI.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.)426; 

Laws  N.  Y.  1895,  c.  934,  supplementary  McEwan  v.  Burgess,  (N.  Y.  Super.  Ct.) 

proceedings  for  his  examination  would  15  Abb.  Pr.  (N.  Y.)  474;  In  re  Concklin, 

be  transferred  to  the  second  depart-  5  Ohio  Cir.  Ct.  81,  3  Ohio  Cir.  Dec.  40. 

menr,  although  the  justice  of  the  Su-  And  see  supra^  VII.  Execution;  VIII. 

preme  Court  wto  made  the  order  for  Affidavit  for  Order  of  Examination. 

the  examination  failed  to  make  it  re-  Creditor  Entitled  to  Order.  —  Upon  the 

turnable  to  the  second  department.  return  of  an  execution  unsatisfied  the 

AltematiTe  Direetion.  —  An  order  di-  creditor  is  entitled  to  an  order  of  ex. 
reeling  the  judgment  debtor  to  appear  amination.  Adams  v.  Hackett,  7  Cal. 
and  be  examined  before  the  justice  201;  Baker  r.  State,  109  Ind.  57;  Car- 
granting  the  order  "  or  some  other  penter  v,  Vanscoten.  20  Ind.  51;  Kay 
justice  of  this  court  at  chambers,''  v,  Vischers,  9  Minn.  270;  Flint  v, 
specifying  time  and  place,  is  not  void  Webb,  25  Minn.  264;  Shults  v.  An- 
or  irregular  on  account  of  its  alterna-  drews,  (Supm.  Ct.  Spec.  T.)  54  How. 
tive  form,  and  the  words  **  or  some  Pr.  (N.  Y.)  376,  6  N.  Y.  Wkly.  Dig. 
other  justice,"  etc.,  may  be  rejected  as  156;  Emery  v.  Emery,  (Supm.  Ct.  Spec, 
surplusage.  Savings  Bank  v.  Hope,  8  T.)  9  How.  Pr.  (N.  Y.)  134;  Sackett  v, 
Daly.  (N.  Y.)  316.  See  to  the  same  Newton,  (Supm.  Ct.  Gen.  T.)  10  How. 
effect  Dresser  v.  Van  Pelt,  (N.  Y.  Pr.  (N.  Y.)  560;  Graves  r.  Lake, 
Super.  Ct.  Gen.  T.)  15  How.  Pr.  (N.  (County  Ct.)  12  How.  Pr.  (N.  Y.)  34; 
Y.)  10.  Miller  v,  Rossman,  (Supm.  Cl.  Spec. 

1.  Marriage  v.  Woodruff,  77  Iowa  T.)  15  How.  Pr.  (N.  Y.)  11;  McEwan  t/. 
293;  Hunter  v.  Betts,  (Kan.  App.  1898)  Burgess,  (N.  Y.  Super.  Ct.  Spec.  T.)  25 
53  Pac.  Rep.  86;  Redmond  v.  Gold-  How.  Pr.  (N.  Y.)  93;  Terry  r.  Hultz, 
smith,  2  N.  Y.  L.  Bui.  19;  Wilson  v,  (County  Ct.)  39  How.  Pr.  (N.  Y.)  170; 
Andrews,  (Supm.  Ct.)  9  How.  Pr.  (N.  Gould  r.  Moore,  (N.  Y.  Super.  Ct.)  51 
Y.)  39;  Pardee  v,  Tilton,  (Supm.  Ct.  How.  Pr.  (N.  Y.)  190;  Walker  r.  Don- 
Gen.  T.)  58  How.  Pr.  (N.  Y.)  476.  83  ovan,  (C.  PI.  Spec.  T.)  53  How.  Pr.(N. 
N.  Y.  623;  Hatch  v.  Weyburn,  (Supm.  Y.)  4;  Irwin  v.  Chambers,  40  N.  Y. 
Ct.  Gen.  T.)  8  How.  Pr.  (N.  Y.)  166;  Super.  Ct.  434;  Forbes  v.  Spaulding, 
Sparks  v,  Davis,  25  S.  Car.  381;  Ken-  52  N.   Y.  Super.  Ct.  167;  Vegelahn  v, 
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not  bound  to  await  such  return,  but  may  apply  for  the  order  at 
once  upon  proof  of  the  facts  entitling  him  to  immediate  relief.^ 
6.  How  Entitled.  —  Where  supplementary  proceedings  are  held 
not  to  be  part  of  the  action,  the  order  should  not  be  entitled  in 
the  action.* 

Smith,  95  N.  Car.  256;  Sparks  v.  Davis,  8.  Milliken  v.  Thomson,  (N.  Y.  Super. 

25  S.  Car.  381;  Kenoesaw  Mills  Co.  v.  Ct.   Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  168, 

Walker,  19  S.  Car.  T04;  McDaniel  v.  54   N.    Y.   Super.   Ct.    393.     See  also 

Slckes,  19  S.  Car.  60.  Hyatt  v.  Dusenbury,  (Brooklyn  City 

Ketnm    of     Execution     Mter     Order  Ct.  Gen.  T.)   12  Civ.  Pro.  (N.  Y.)  152; 

Oranted. —  Where,  at  the  time  when  an  Graves  v,  Scoville,  (Brooklyn  City  Ct. 

order  for  the  examination  was  made,  Gen.  T.)i2  Civ.  Pro.  (N.  Y.)  165.     And 

the  execution  had   not  been  returned,  see  j«/ra,  I.  Nature  and  Character  of 

it  was  held  that  the  return  of  the  exe-  Remedy. 

cution   after   making:   the    order    but  Under  the  former  A'^w  Fipr^  practice 

before  its  service  did-  not  justify  the  the  proceedings.were  part  of  the  action 

vacation   of  the  order,    unless  it  ap-  and  were  so  entitled.     Ross  v,  Cluss- 

peared   that  the  execution   had   been  man,  3  Sandf.  (N.  Y.)  676. 

returned    satisfied.       Lingsweiler    v.  In  Lynch  v.  Riley,  22  N.  Y.  Wkly. 

Lingsweiler,  (N.  Y.  Super.  Ct.  Gen.  T.)  Dig.  357,  a  judgment  was  obtained  in 

18  Civ.  Pro.  (N.  Y.)  81.  the  New  York  City  Court,  a  transcript 

1.  Sperling  v.  Levy,  (C.  PI.  Gen.  T.)  was  filed  in  Westchester  county,  where 

10  Abb.  Pr.  (N.  Y.)426;  Seeley  «/.  Gar-  the  defendant  resided,  and  execution 

rison,  (C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N.  was  issued  out  of  the  City  Court  of  New 

Y.)  462;  Sandf ord  v.  Carr,  (Supm.  Ct.  York    to    the    sheriff  of    Westchester 

Spec.    T.)    2    Abb.    Pr.   (N.    Y.)  462;  county  and  returned  unsatisfied.     An 

Magruder  v,  Shelton,  98  N.  Car.  548;  affidavit  was  then  made,  entitled  in  the 

Edgarton  v,   Hanna,  11  Ohio  St.  323;  City  Court,  and  an  order  so  entitled 

Smith  V.  Weeks,  60  Wis.  94.     See  also  was   issued   by   the   county  judge  of 

supra^  VIL  Execution;  VIIL  Affidavit  Westchester,  requiring  the  defendant 

for  Order  of  Examination,  to  appear  before  him  for  examination 

II  is  only  in  regard  to  that  species  of  in   Westchester  county.     It  was  held 

property  not  liable  to  levy  by  execu-  that  this  affidavit  was  sufficient  to  con- 

tion,  such  as  choses  in  action  and  other  fer  jurisdiction,  and  that  jurisdiction 

rights  and  interests,  which  the  defend-  was  not  lost  by  the  mere  form  of  the 

ant  ought  to  apply  towards  the  pay-  title  of  the  order, 

ment  of  his  judgment,  that  the  remedy  Transcript  of  Jnstioe'B  Jndgment.  —  In 

by  order  before  the  return  of  execution  People  v.  Oliver,  66  Barb.  (N.  Y.)  570, 

exists.     Smith  v.  Weeks,  60  Wis.  94.  it  was  held  that  after  a  transcript  of  a 

Demand  Before  Application.  —  It  is  not  justice's  judgment  had  been  filed  in 

necessary   that    the   creditor  demand  the  county  clerk's  office  and  applica- 

that  the  debtor  apply  his  property  to  tion  thereon  made  to  a  county  judge, 

the  satisfaction  of  the  judgment.     The  the  judgment  became  a  judgment  of 

prosecution  of  the  suit  to  a  judgment  the  County  Court,  and  all  proceedings 

and  execution  constitutes  a  sufficient  in  reference  thereto  must  be  entitled  in 

demand.     Weiller  v,  Lawrence,  81  N.  that  court. 

Car.  71;  Edgarton  v.  Hanna,  11  Ohio  Order  of  Inferior  Conrt  on  Supreme  Court 
St.  323.  Jndgment. —  In  Ackerly,  etc.,  Co.  v. 
Third-party  Order.  —An  order  for  the  Panz,  (Supm.  Ct.  Gen.  T.)2oCiv.  Pro. 
examination  of  a  debtor  of  the  judg-  (N.  Y.)  382,  a  judgment  was  recovered 
ment  debtor  may  issue  before  the  exe-  in  the  Supreme  Court,  and  the  judg- 
cution  is  returned.  Seeley  z^.  Garrison,  ment  roll  was  filed  in  Queens  county 
(C.  PI.  Gen.T.)  10  Abb.  Pr.  (N.  Y.)46o.  where  the  defendant  resided.  An  ex- 
Joint  Debtors  as  well  as  single  debt-  ecution  thereon  was  returned  unsatis- 
ors  may  be  examined,  and  this  is  also  fied,  and  upon  an  affidavit  entitled  in 
the  case  even  where  the  execution  has  the  Supreme  Court  an  order  of  exam- 
been  issued  but  never  returned.  Weil-  ination  likewise  entitled  was  made  by 
ler  V.  Lawrence,  81  N.  Car.  65,  dis-  the  county  judge.  It  was  held  that 
tinguishing  Howey  v.  Miller,  67  N.  suchorder  was  properly  entitled  in  the 
Cat.  459.  Supreme    Court,   and   that    an   order 
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6.  .To  Whom  Ihreoted.  —  The  order  is  usually  directed  to  the 
judgment  debtor, •  but  it  may  also  be  directed  to  a  third  person 
or  corporation  alleged  to  be  indebted  to  or  have  property  belong- 
ing to  the  judgment  debtor.* 

7.  Contents  of  Order.  —  It  seems  that  it  is  the  better  practice  for 
the  order  to  recite  the   jurisdictional  facts   upon   which  it   is 

denying  a  motion  Co  vacate  it  on  the  An  order  requiring  a  I  bird  person  to 

ground  that  it  was  improperly  entitled  attend  and  be  examined  is  in  the  nature 

should  be  affirmed.  of  a   special  proceeding  against  such 

1.  Baker  v.  State,  109  Ind.  57;  In  re  person  commanding  him  to  appear. 
Knaup,  144  Mo.  653;  Howell  r.  Mc-  Heckman  t/.  Bach,  (N.  Y.  City  Ct.  Spec. 
Dowell.  47  N.  J.  L.  360;  Colton  v.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  401. 
Bigelow,  41  N.  J.  L.  267;  McEwan  v.  Wife  of  Judgmmit  Debtor.  —  Under  the 
Burgess,  (N.  Y.  Super.  Ct.)  15  Abb.  section  of  the  New  York  code  allow. 
Pr.  (N.  Y.)473;  Bingham  v,  Disbrow,  ing  the  examination  of  third  parties 
(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  alleged  to  have  properly  of  the  judg- 
Y.)25i;  Sperling  2/.  Levy,  (C.  PI.  Gen.  ment  debtor,  it  has  been  held  that 
T.)  10  Abb.  Pr.  (N.  Y.)  426;  Kennedy  the  wife  of  the  debtor  may  be  exam- 
V.  Weed,  (C.  PI.)  10  Abb.  Pr.  (N.  ined.  Morrell  z/.  Hey,  (Supm.  Ct.)  15 
Y.)  62;    Rugg   V,   Spencer,    59    Barb.  Abb.  Pr.  (N.  Y.)  430,  note. 

(N.  Y.)383;  Forbes  v,  Spaulding,  (N.  Y.  Third  Person  Holding  as  Booeiver.  — 

Super.  Ct.  Gen.  T.)  8  Civ.  Pro.  (N.  Y.).  An  order  will  not  be  granted  for  the 

136;    Hatch  V.   Weyburn    (Supm.  Ct.  examination  of  a  third  party  where  it 

Gen.     T.)  8    How.    Pr.   (N.    Y.)   164;  appears  that  such  party  holds  property 

Weaver   v.    Br^'dges,   85  Hun  (N.  Y.)  as  a  receiver.     Fitchburgh  Nat.  Bank 

505;    Lindsley   v.   Van   Cortlandt,    67  v.  Bushwick  Chemical  Works,  (N.  Y. 

Hun   (N.  Y.)  149;    Rand  v.  Rand,  78  City  Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.) 

N.  Car.    12;    Sparks  v,   Davis,    25   S.  156. 

Car.  381;    Gould    z/.   Dodge,   30  Wis.  So  it  has  been  held  that  the  receiver 

621.  of  a  foreign  corporation  appointed  in 

2.  Bronzan  v.  Drobaz,  93  Cal.  647;  another  slate  will  not  be  required  to 
Baker  v.  State,  109  Ind.  57;  Cushman  submit  to  examination  or  to  pay  over 
V,  Gsphari,  97  Ind.  49;  Tompkins  v.  money  due  to  the  judgment  debtor. 
Floyd  County  Agricultural,  etc..  Smith  v,  McNamara,  15  Hun  (N.  Y.) 
Assoc  ,  19  Ind.  [97;  Bish  v.  Bradford.  447. 

17  Ind.  490:  Menage  t/.  Lustfield,  30  Corporations.  —  The  judge  may  order 
Minn.  487;  Holcombe  v.  Johnson,  27  a  corporation  to  appear  and  be  exam- 
Minn.  353;  Morrell  v.  Hey,  (Supm.  Ci.)  ined  as  a  third  person.  Graves  v,  Sco- 
15  Abb.  Pr.  (N.  Y.)  430.  note;  Seeley  v,  ville,  (Brooklyn  City  Ct.  Gen.  T.)  12 
Garrison,  (C.  PI.  Gen.  T.)  10  Abb.  Pr.  Civ.  Pro.  (N.  Y.)  165. 

(N.  Y.)  460;  Lowber  v.  New  York,  So  an  execution  creditor  of  a  cor- 
(Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  poration  may  have  an  order  for  the  ex- 
268;  Brett  V.  Browne,  (Supm.  Ct.)  i  amination  of  a  person  indebted  lo  or 
Abb.  Pr.  N.  S.  (N.  Y.)  155;  Heckman  z/.  having  funds  of  the  corporation.  Low- 
Bach,  (N.  Y.  City  Ct.  Spec.  T.)2o  Abb.  ber  v.  New  York,  (Supm.  Ct.  Spec.  T.) 
N.  Cas.  (N.  Y.)  401;  Lings weiler  v,  5  Abb.  Pr.  (N.  Y.)  268. 
Lingsweiler,  (N.  Y.  Super.  Ct.  Gen.  T.)  After  Original  Examination  Ended.  — 

18  Civ.  Pro.  (N.  Y.)  81;  Graves  v.  Sco-  Proceedings  for  the  examination  of  a 
ville,  (Brooklyn  City  Ct.  Gen.  T.)  12  third  person  may  be  instituted  after 
Civ.  Pro.  (N.  Y.)  165;  Flemings.  Tour*  the  original  examination  of  the  debtor 
gee,  (Supm.  Ct.  Gen.  T.)  2r  Civ.  Pro.  is  ended  and  a  receiver  has  been  ap- 
(N.  Y.)  297;  Bruen  7.  Nickels,  30  N.  pointed.  Morrell  v.  Hey,  (Supm.  Ct.) 
Y.  App.   Div.    396;   Schrauth  v.    Dry  15  Abb.  Pr.  (N.  Y.)  430,  note. 

Dock  Sav.  Bank,  8  Daly  (N.  Y.)  106;  CollnsiTO  Order. —  In  Matter  of  Liv- 
Terry  v.  Hultz,  (County  Ct.)  39  How.  ingston,  15  N.  Y.  Wkly.  Dig.  455,  an 
Pr.  (N.  Y.)  170;  Rice  v.  Jones,  103  N.  executor  individually  obtained  a  third- 
Car.  226;  Rand  z/.  Rand,  78  N.  Car.  12;  party  order  for  his  own  examination 
Coates  V.  Wilkes,  94  N.  Car.  180;  In  as  executor.  It  was  held  that  such  a 
re  Concklin,  5  Ohio  Cir.  Ct.  81,  3  Ohio  proceeding  was  necessarily  collusive, 
Cir.  Dec.  40.  and  therefore  void. 
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based.  ^  It  should  in  terms  direct  the  judgment  debtor  to  attend 
and  be  examined  concerning  his  property  at  a  time  •  and  place  • 
specified  in  the  order.     As  the  places  where  the  judgment  debtor 

!•  Day  v,  Brosnan,  (C.  PI.  Spec.  T.)  of  the  order  served  upon  the  judgment 
6  Abb.  N.  Cas.  (K.  Y.)  312.  Compare  debtor  the  time  at  which  the  latter 
People  V,  Oliver,  66  Barb.  (N.  Y.)  575,  was  required  10  attend  was  designated 
where  it  was  held  that  although  the  as*' June  twenty-eight,*' the  year  being 
contents  of  the  affidavit  are  usually  set  omitted,  is  frivolous.  Barrington  z^. 
out  in  the  order,  it  is  not  necessary  Watkins,  36  N.  Y.  App.  Div.  31. 
that  such  jurisdictional  facts  should  be  Answer  on  Oath.  —  An  order  of  ex- 
staled,  amination  does  not  necessarily  require 

Where  all  the  necessary  facts  to  con-  that  the   defendant  must  answer  on 

stitute  the  order  regular  appear  on  its  oath.     Graves  v.  Lake,  (County  Ct.)  12 

face,  it  will  be  deemed  to  be  so  un-  How.  Pr.  (N.  Y.)  34. 

lil  the   contrary  is  made  to  appear.  8.  Direction  at  to  Place  of  Attendance. 

Rugg  V,  Spencer,  59  Barb.  (N.  Y.)  397.  —  Foster  z/.   Prince,  (Supm.  Ct.  Gen. 

The  order  should  in  all  cases  comply  T.)  8  Abb.  Pr.  (N.  Y.)  407;  Seeley  v. 

with  the  statute.     Carter  v,  Clarke,  7  Garrison,  (C.  PI.  Gen.  T.)  lo  Abb.  Pr. 

Robt.  (N.  Y.)  490.  (N.  Y.)  463;  Jesup  v.  Jones,  (Supm.  Ct. 

Filing  of  Transcript.  —  In  Day  v.  Bros-  Spec.T.)  32  How.  Pr.  (N.  Y.)  192.    See 

nan,  (C  PI.  Spec.  T.)  6  Abb.  N.  Cas.  also  Barr  v.  Voorhees,   55  N.  J.  Eq. 

(N.  Y.)  312,  a  judgment  was  recovered  561;  Clarke  v,  Nebraska  Nat.  Bank,  57 

in  a  District  Court,  and  a  transcript  Neb.  314;  Bruen  v.  Nickels,  30  N.  Y. 

filed    with    the   county   clerk,  and   it  App.  Div.  396;  Weiller  v,  Lawrence, 

was  held  that  an  order  failing  to  show  81   N.   Car.   65;    Farmers',   etc.,  Nat. 

this  fact  was  irregular  and  defective.  Bank  v.  Burns,  109  N.  Car.  105;  Green 

and  that  it  was  not  sufficient  to  show  v.  Bookhart,  19  S.  Car.  469;  Bates  v, 

such  jurisdictional  fact  in  the  affidavit  International  Co.,   84  Fed.  Rep.  518, 

alone.  controlled  by  the  California  law. 

2.  Direction  at  to  Time  of  Attendance.  An  order  of  examination  which  di- 

—  Clarke  v.  Nebraska  Nat.   Bank,  57  rects  that  the  debtor  appear  before  a 

Neb.   314;  Farmers*,   etc.,  Nat.    Bank  referee,  but  does  not  name  the  time  or 

V,  Burns,  109  N.  Car.  105;  Weiller  t/.  place  of  such  appearance,  merely  di- 

Lawrence,   81   N.   Car.   65;    Green  v,  recting  that  he  appear  at  such  times 

Bookhart,  19  S.  Car.  469.  and  places  as  may  be  duly  appointed 

Order  Betomable  on  Sunday.  —  An  by  the  referee,  is  proper,  and  upon  the 
order  requiring  the  judgment  debtor  failure  of  the  debtor  to  obey  the  sum- 
to  appear  for  examination  on  Sunday  mons  of  such  referee  he  is  guilty  of 
is  defective,  and  he  cannot  be  punished  contempt.  Redmond  v.  Goldsmith,  2 
for  contempt  in  failing  to  appear  on  N.  Y.  L.  Bui.  19. 
the  day  following.  Arctic  F.  Ins.  Co.  But  a  notice  served  upon  the  debtor 
V,  Hicks,  (Supm.  Ct.  Gen.  T.)  7  Abb.  to  appear  before  a  referee  which  omits 
Pr.  (N.  Y.)  204.  to  state  the  place  where  he  is  to  attend 

Discretion  of    Judge.  —  It  has    been  is  fatally  defective.     Kelty  v.  Yerby, 

held  that  the  provision  that  the  debtor  (C.  PI.  Spec.  T.)3i  How.  Pr.  (N.  Y.)  95. 

may  be  required  to  appear  and  answer  Order  Made  Betumable  at  Special  Term. 

at  a  lime  and  place  specified  in  the  —  In  Barrington  v.  Watkins,  36  N.  Y. 

order  makes  it  competent  for  the  judge  App.   Di«'.  31,  an  order  requiring  the 

to  name  such  time  and  place  according  judgment  debtor  to  appear  before  the 

to   his  own  discretion,  under  all   the  judge  signing  it,  or  one  of  the  justices 

circumstances,  and  that  the  debtor  is  of  the  court,  at  a  special  term  thereof, 

not  entitled  to  eight  days'  notice.     The  to   be   held   at   Part  2  thereof,  at  the 

judge   may   make  the  time  longer  or  County  Court  House  in  the  city  of  New 

shorter  according  to  the   emergency,  York,  was  held  not  objectionable  upon 

upon  the  facts  disclosed  in  the  affidavit,  the  ground  that  at  was  made  returnable 

having  a  due  regird  to  the  convenience  at  a  special  term  of  the  court,  the  refer- 

of  the  parties  and  the  necessity  (or  a  ence  to  the  special  term  being  intended 

speedy  examination.     Weiller  v.  Law-  merely  to  designate  the  time  and  place 

rence,  81  N.  Car.  67.  at  which  the  judgment  debtor  was  re- 

Omisiion   of   Tear   in  Copy  of  Order  quired  to  attend. 

Served.  —  An  objection  that  in  the  copy  Third-party  Order.  —  The  examination 
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can  be  compelled  to  come  for  examination  are  restricted,  the 
place  specified  in  the  order  must  come  within  the  restrictions.* 
The  order  may  combine  several  purposes  of  the  statute,  e.  ^.,  the 


of  a  third  persoa  indebted  to  the  judg- 
ment debtor  may  be  ordered  in  the 
couniy  where  such  third  person  re- 
sides, without  regard  to  the  residence 
of   the  judgment  debtor.      Foster    v. 


sonal  to  him,  and  where  he  chooses  to 
waive  it  and  answer  in  another  county 
he  cannot  afterwards  make  the  objec- 
tion. Green  v,  Bookharl,  19  S.  uar. 
470;    Union  Bank  v.  Northrop,  19  S. 


Prince,  (Supm.  Ct.  Gen.  T.)  8  Abb.  Pr.  Car.  475. 

(N.  Y.)407:  Seeley  If.  Garrison,  (C.  PI.  Foreign  Corporation.  —  The  right  of 

Gen.  T.)  10  Abb.  Pr.  (M.  Y.)  463.  the  judgment  debtor  in  this  respect  has 

1.  State  V,  Burrows,  33  Kan.  lo;  Mc-  no  application  where  such  debtor  is  a 

Ewan  t^   Burgess,  (Nj^  Y.  Super.  Ct.  foreign  corporation.      Bates  v,   Inter- 


Spec.  T.)  25  How.  Pr.  (N.  Y.)  92; 
Foster  v.  Prince,  (Supm,  Ct.  Gen.  T.) 
8  Abb.  Pr.  (N.  Y.)407;  Graves  v,  Sco- 
ville,  (Brooklyn  City  Ct.  Gen.  T.)  I2 
Civ.  Pro.  (N.  Y.)  165;  Bingham  v.  Dis- 
brow,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 


national  Co.,  84  Fed.  Rep.  518. 

BemoTal  of  Debtor. —  where  a  judg- 
ment was  recovered  in  the  Superior 
Court  of  the  city  of  New  York,  and  the 
execution  was  issued  to  Suffolk  county 
and   after  its  return    unsatisfied   the 


(N.  Y.)  256;  Gilderslecve  v.  Lester,  69    debtor  removed  to  New  York  City,  it 


Hun  (N.  Y.)  344.  See  also  Matter  of 
Burrows,  33  Kan.  675;  Green  v.  Book- 
hart,  19  S.  Car.  469;  Union  Bank  v, 
Northrop,  19  S.  Car.  473;  Bates  v.  In- 
ternational Co.,  84  Fed.  Rep.  518. 
And  see  infra^  XII.  Examination, 
County  to  Which  Execution  Issued.  — 


unnecessary  to  issue  a  new 

in  New  York  couniy,  but  a 

the   Superior  Court  might 

there    make    an    order    of 

examination.     Gould  f.  Moore,  (N.  Y. 

Super.  Ct.)  51   How.   Pr.  (N.  Y.)  188. 

following  Bingham  v.  Disbrow,  37  Barb. 


was  held 
execution 
justice   of 
then   and 


A  judge  has  no  authority  to  grant  (N.  Y.)  24,  where  it  was  held  that  the 
an  order  of  examination  directing  the  judgment  debtor  could  not  deprive  the 
debtor  to  appear  before  him  and  be  creditor  of  his  right  to  an  order  of  ex- 
examined  at  a  place  outside  of  the  aminaiion  by  changing  his  residence, 
county  to  which  the  execution  was  Place  of  Bosidonco  or  Business.  —  The 
issued.  State  v.  Burrows,  33  Kan.  10;  order  may  direct  that  the  judgment 
Wilson  V.  Andrews,  (Supm.  Ct.)9  How.  debtor  appear  and  answer  concerning 
Pr.  (N.  Y.)  39;  Jesup  v.  Jones,  (Supm.  his  property  within  the  county,  where 
Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  192;  such  judgment  debtor  has  a  place  for 
Bingham  v.  Disbrow,  (Supm.  Ct.  Gen.  the  transaction  of  business  in  person. 
T.)  14  Abb.  Pr.  (N.  Y.)  256;  Green  v,  Foster  v.  Prince.  (Supm.  Ct.  Gen.  T.) 
Bookharl,  19  S.  Car.  469.  8  Abb.  Pr.  (N.  Y.)  407;  Graves  v,  Sco- 
*' A  judge  can  grant  an  order  for  the  ville,  (Brooklyn  City  Ct.  Gen.  T.)  la 
examination  of  a  judgment  debtor  any-  Civ.  Pro.  (N.  Y.)  165;  McEwan  v.  Bur- 
where  in  the  state,  and  irrespective  of  gess,  (N.  Y.  Super.  Ct.)  15   Aub.  Pr. 


the  debtor's  residence.  The  only  re- 
striction is  that  the  examination  must 
be  made  in  the  couniy  to  which  the 
execution  was  issued.  This  is  all  the 
privilege  the  judgment  debtor  has." 
Crouse  v.  Wheeler,  (Supm.  Ct.  Gen. 
T.)  33  How.  Pr.  (N.  Y.)  345. 
Bummer  BesJdeuca.  —  An  order  for  ex- 


(N.  Y.)  473,  25  How.  Pr.  (N.  Y.)  92. 

Corporations,  —  The  court  of  one 
county  may  order  a  corporation  to  ap- 
pear in  another  county,  where  such 
couniy  is  the  one  in  which  the  corpora- 
tion has  its  residence  or  place  of  busi- 
ness, and  such  order  may  be  legally 
served  in  the  latter  county.     Grave's 


amination  in  the  couniy  of  the  judg-    z/.  Scoville,  (Brooklyn  City  Ct.  Gen.  T.) 
ment    debtor's    summer   residence  is     12  Civ.  Pro.  (N.  Y.)  165. 


sufficient  where  execution  was  issued 
to  that  county,  and  the  fact  that  ihe 
debtor's  permanent  residence  is  else- 
where  will  not  affect  the  order.  Mat- 
ter of  Rrjwland.  21  N.  Y.  App.  Div.  172. 
WaiTor  of  PriTilego.  —  The  provision 
that  the  debtor  must  be  required  10 
answer  within  the  county  to  which  the 
execution  was  issued  is  a  right  per- 


Prindpal  Flaoo  of  Businoif.  —  The  stat- 
ute does  not  require  the  judge  to  de- 
termine which  is  the  principal  place  of 
business  where  there  are  two  or  more 
such  places,  but  it  is  sufficient  If  It  ap- 
pears that  the  debtor  has  a  place  of 
business  in  the  county  to  which  the  ex- 
ecution issued  McEwan  v.  Burgess, 
(N.  Y.  Super.  Cl.  Spec.  T.)  25  How.  Pr. 
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appointment  of  a  referee  and  a  direction  to  appear  and  be 
examined.^  To  justify  an  order  before  the  execution  is  returned, 
the  order  nnust  be  specific  as  to  the  property  which  it  is  alleged 
the  judgment  defendant  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment.  It  must  describe  such  property 
in  some  way  so  that  the  defendant  may  know  how  to  answer 
concerning  it.* 

8.  Effect  of  Order.  —  The  service  of  the  order  of  examination 
takes  the  place  of  the  commencement  of  a  suit  under  the  old 
system  of  creditors'  bill,  and  gives  to  the  judgment  creditor  the 
priority  of  a  vigilant  creditor  and  a  lien  upon  the  equitable  assets 
of  the  debtor.' 

9.  Second  Order.  —  Where  a  proper  case  is  made  out  by  the 
evidence  a  second  order  of  examination  may  be  granted,  but  the 
facts  shown  must  present  a  strong  case  to  warrant  the  court  in 
allowing  its  issuance.^ 

(N.  Y.)  93,   15  Abb.    Pr.  (N.  Y.)  473.  Priority. —  The  power  to  require  a 

See  also  Batcheldor  v.  Nugent,  (C.  Pi.)  debtor  to  appear  and  be  examined  is 

23  Civ.  Pro.  (N.  Y.)  178.  absolute  and  unconditional.     The  pro- 

1.  Hulsaver    v.   Wiles,   (Supxn.   Ct.  ceeding  is  instituted  for  the  benefit  of 

Gen.  T.)  11  Hovr.  Pr.  (N.  Y.)  447.     See  the  individual  creditor,  who  obtains  a 

also  {>f/ra,  XI.  Reference  —  Referee,  priority  of  payment  out  of  the  prop- 

An  order  to  appear  for  examination  erty  of  the   debtor  disclosed  upon  his 

before  a   referee   may   further  direct  examination,  and  no  other  creditor  can 

that  the  debtor  appear  before  the  judgfe  participate  in  the  avails  of  the  property 

after  the  completion  of  such  examina-  so  as  to  defeat  such  priority.     Heroy 

tion  and  on  a  day  fixed;  and  a  receiver  v,  Gibson,  10  Bosw.  (N.  Y.)  593. 

may  then  be  appointed  notwithstand-  In  Billson  v,  Linderberg,  66  Minn, 

ing  the  failure  of  the  debtor  to  appear  66,  it  was  held  that  the  institution  of 

as  directed.    Sickels  v,  Hanley,  (Supm.  supplementary  proceedings  against  the 

Ct.  Gen.  T.)4  Abb.  N.  Cas.  (N.  Y.)  231.  judgment  debtor,  under  section    5486 

8.  Smith  V,  Weeks,  60  Wis.  106.  of  the  Minnesota  statutes,  and  the  pro- 

8.  Duffy  tr.  Dawson,  (C.  PI.  Gen.  T.)  curing  of  personal  service  on  him, 
2  Misc.  (N.  Y.)40i,  (N.  Y.  City  Ct.  Gen.  gives  a  general  equitable  lien  on  the 
T.)  22  Civ.  Pro.  (N.  Y.)  239;  Lynch  v,  assets  subsequently  discovered  by  the 
Johnson,  48  N.  Y.  33;  Becker  z/.  Tor-  judgment  creditor  exercising  proper 
ranee,  31  N.  Y.  631;  Bevans  v.  Pierce,  diligence.  It  was  held,  however,  that 
(Marine  Ct.  Gen.  T.)  i  City  Ct.  (N.  Y.)  no  service  being  had  on  the  judgment 
259;  Matter  of  Clover,  8  N.  Y.  App.  debtor  in  the  case  at  bar,  no  such  gen- 
^iv«  559*  Matter  of  Pennsylvania  eral  lien  was  acquired. 
Glass  Co.,  (Supm.  Ct.  App.  T.)  28  Effect  of  Wrongfol  Arrest  upon  Jurifl- 
Misc.  (N.  Y.)  130;  Porter  v.  Williams,  dlotion  under  Order. —  In  Teats  v.  Her- 
(Supm.  Ct.) Code  Rep.  N.S.(N.  Y.)  145!  ington  Bank,  58  Kan.  721,  it  was  held 
McCorkle  v.  Herrman,  117  N.  Y.  297;  that  where  jurisdiction  was  acquired 
Kellogg  V,  CoUer,  47  Wis.  649;  Tomlin-  under  an  order  for  examination  in  sup- 
son,  etc.,  Mfg.  Co.  V.  Shatto,  34  Fed.  plementary  proceedings,  a  subsequent 
Rep.  381.  arrest  of  the  defendant  did  not  deprive 

In    Bevans   v.    Pierce,   (Marine  Ct.  the  court  of  the  jurisdiction  before  ac- 

Gen.  T.)  i  City  Ct.  (N.  Y.)  259,  it  was  quired  to  examine  the  defendant  with 

held  that  a  judgment  creditor  who  by  reference  to  his  properly  and  make. an 

his  diligence  had  procured  and  served  order  for  its  application  to  the  payment 

an  order  for  examination  upon  a  third  of  the  judgment, 

party  had  a  lien  upon  the  property  dis-  4.  Canavan  v.   McAndrew,  20  Hun 

closed,  and  that  such  lien  followed  the  (N   Y.)  46;  Sellig  v,  Mclntyre,  5  N.  Y. 

fund   into  the   hands  of  the    sheriff.  L.  Bui.  69;  Carter  v,  Clarke,  7  Robt. 

Cited  in   Duffy  r.  Dawson,  (N.  Y.  City  (N.    Y.)  490;    Goodall  v.  Demarest,   2 

Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  235.  Hilt.  (N.  Y.)  534;  Irwin  v.  Chambers, 
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10.  Serviee  of  Order  —  HMewity  of  Sendoo.  —The  order  must,  of 
course,  be  served  upon  the  person  to  be  affected  thereby,*  and 

40  N.  y.  Super.  Ct.  433;  Marshall  v.  Where  a  motion  to  set  aside  an  order 

Link,  (Supm.  Ct.  Gen.  T.)  20  Citr.  Pro.  of  exami nation  has  been  granted,  the 

(N.  Y.)  109;  Ciane  v.  Beecher,  (Supm.  debtor  cannot  object  to  a  second  order 

Ct.   Gen.   T.)  26   N.  Y.  St.  Rep.  233;  on  the  ground  that  the  prior  proceed- 

Methodlst  Book  Concern  v.  Hudson,  ing  is  pending,  though  no  order  on  the 

(N.  Y.  City  Ct.  Spec.  T.)i  Howr.  Pr.  N.  decision   of  the   motion  has  been  en- 

S.  (N.  Y.)  517;  Losee  v.  Allen,  (N.  Y.  tered.     Shulls  v,  Andrews.  (Supm.  Ct. 

City  Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  276.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  380. 

Seeal8ox«/rtf,  VIII.  Affidavit  for  Order  1.  People  v.  Warner,  51  Hun  (N.  Y.) 

of  Examination;  infra,  XII.  Examina^  56.      See   also  in/ra,  XVII.  Service  0/ 

tion.  Orders, 

Where  it  appeared  that  an  order  for  The  order  of  examination  should  be 

the  examination  of  the  debtor,  based  in  writing,  signed  by  the  officer  mak- 

upon  a  prior    judgment  between   the  ing  it,   and  should   be   served  in  the 

same  parties,  was  outstanding,  it  was  same  manner  as  an  original  notice  in 

held  that  the  creditor  was  not  entitled  other  cases.     Marriage  v.  Woodrufif,  77 

to    a  second  order  for  examination,  Iowa  293. 

there  being  00  reference  made  in  his  Where,  however,  the  debtor  is  pres- 
application  to  the  prior  order  and  ent  in  court  at  all  stages  of  the  proceed- 
no  allegation  of  subsequently  acquired  ing,  an  order  will  be  binding  upon  him 
property.  Cromwell  v.  Spofford,  (N.  without  being  reduced  to  writing  and 
V.  City  Ct.)  4  Civ.  Pro.  (N.  Y.)  273.  served  upon  him.     McDonnell  v.  Hen- 

W*here  the  examination  of  one  of  two  derson,  74  Iowa  619. 
executors  under  a  third-party  order  Wrong  Hame.  —  Where  a  judgment 
was  adjourned  upon  an  agreement  that  had  been  obtained  against  August 
he  would  pay  the  judgment  out  of  the  Pierz,  and  the  order  for  examination 
first  money  coming  to  the  executors  on  was  served  upon  Anthony  Pirz,  it  was 
the  debtor's  account,  an  application  held,  on  a  motion  to  punish  for  con- 
fer an  order  to  examine  the  other  ex-  tempt  in  failing  to  appear,  that  a  de- 
ecutor  was  held  to  be  unauthorized  fendant  sued  by  the  wrong  name  and 
unless  it  appeared  that  the  debtor  had,  failing  to  appear  in  the  action  does  not 
since  the  adjournment,  acquired  other  waive  his  right  to  object  after  judg- 
property  which  should  be  applied  to  ment  and  execution,  and  that  he  would 
the  payment  of  the  judgment.  Crane  not  be  judged  in  contempt  where  his 
V.  Beecher,  (Supm.  Ct.  Gen.  T.)  26  N.  name  was  erroneously  stated  in  the 
Y.  St.  Rep.  233.  order,  although  he  was  the  person  in- 

Fallure  to  Obey  Tint  Order.  —  In  case  tended.  Muldoon  v.  Pierz,  (Supm.  Ct.) 
of  the  failure  of  the  debtor  to  obey  the  i  Abb.  N.  Cas.  (N  Y.)  309. 
order  of  examination  the  referee  may  Where,  however,  a  party  appears  and 
issue  a  second  order  or  notice  directed  submits  to  examination  without  any 
to  the  debtor,  or  instead  of  so  doing  objection,  he  waives  the  right  after- 
may  issue  a  warrant.  Marriage  v.  wards  to  raise  the  question  of  mis- 
Woodruff,  77  Iowa  291.  See  also  i»/r0,  nomer,  even  after  commitment.  Mat- 
X.  Warrant  of  Arrest.  ter  of  Johns,  1  N.  Y.  L.  Bui.  75.     See 

SffMt  of  Second  Ordor.  —  A  second  generally  articles  Names,  vol.  14,  p. 
order  obtained  for  the  purpose  of  ex-  ^t^^etseq,;  Summons  and  Process,  vol. 
amining  the  judgment  debtor  as  to  20,  p.  Z131;  Variance. 
subsequently  acquired  property  does  Order  Hot  Properly  Indorsed.  —  Where 
not  have  the  effect  of  superseding  the  it  was  claimed  that  the  service  was  in- 
first  order.  Walter  v.  Pecare.  (Supm.  sufficient  for  the  reason  that  the  order 
-Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  842.  was   not   properly   indorsed   with    the 

"^onble  Orders. —  A  party  will  not  be  office  address  of  the   plaintiff,  it  was 

expected  to  obey  two  orders  which  are  held   that  the  only  relief  to  which  the 

in  force  at  the  same  time;  nor  can  he  defendant  was  entitled  was  to  have  the 

be  punished  for  contempt  of  one  order  service  of  the  order  set  aside,  and  that 

after  another  has  been  obtained.     Gay-  this  could  be  done  only  upon  notice  to 

lordv.  Jones,  7Hun(N.  Y.)48o:  Brock-  the  plaintiff.     Dorsey  v.  Cumings,  48 

way  r.  Brien,(C.  PL  Spec.  T.)  37  How,  Hun  (N.  Y.)  78. 

Pr.  (N.  Y.)  270.  Service  on  Party  Attending  Conrt.  —  Ad 
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such  service  should  be  perfected  before  the  return  day  of  the 
order.*  To  hold  a  party  responsible  for  neglect  or  refusal  to 
obey  an  order  duly  granted,  there  must  be  proof  of  proper 
service.* 

How  Served.  —  In  New  York  the  original  order,  under  the  hand 
of  the  judge  making  it,  must  be  exhibited  to  the  person  to  be 

served,  and  a  copy  thereof  and  the  affidavit  upon  which  it  was 
granted  must  be  delivered  to  him.*     Service  on  a  corporation  is 

order  of  examination  may  be  served  2.  A  Sheriff's  Certifieate  of  Benrloe  of  an 
on  a  resident  of  the  state  while  he  is  order  is  not  sufficient  evidence  that 
attending  court  as  a  witness.  Fretcher  such  service  was  made.  Ulica  City 
v.  Franclso,  (C.  PI.  Spec.  T.)  21  Civ.  Bank  v,  Buel,  Supm.  Ct.)  17  How.  Pr. 
Pro.  (N.  y.)  35.  But  where  a  nonresi-  (N.  Y.)  498,  9  Abb.  Pr.  (N.  Y.)  385. 
dent  was  served  with  an  order  of  ex-  8.  Code  Civ.  Pro.  N.  Y.,  §  2452. 
amination  while  attending  a  trial  in  Serrioe  of  Affidavit  with  Order.  —  The 
the  state,  it  was  held  that  such  order  affidavit  upon  which  the  order  of  ex- 
should  be  set  aside.  Tribune  Assoc,  amination  is  founded  need  not  be  served 
t/.  Sleeman.  (N.  Y.  City  Ct.  Gen.  T.)  with  the  order.  Utica  City  Bank  v, 
12  Civ.  Pro.  (N.  Y.)  20.  Buell,  (Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.) 

Bervioe  on  Third  Person.  —  A  third  per-  389;  Rome  First  Nat.  Bank  v.  Wilson, 

son  alleged  to  be  indebted  to  the  judg-  13  Hun  (N.  Y.)   232;  Farquaharson  v. 

ment  debtor,  not  being  a  party  to  the  Kimball,  (Supm.  Ct.)  9  Abb.   Pr.  (N. 

original   action,    need   not   be  served  Y.) 385,  note;  Green?/.  BuUard, (Supm. 

with  process  therein,  but  it  is  sufficient  Ct.)  8  How.  Pr.  (N.  Y.)  313. 

to  give  to  the  court  jurisdiction  of  his  Where,   however,   the  copy  of    the 

person  that  the  affidavit  and  order  of  affidairit  served  did  not  correspond  with 

examination    were  duly  served  upon  the  original   and   was    otherwise  de- 

him  and  that  he  appeared  for  examina-  fective  the  proceedings  were  dismissed, 

tion.     Bronzan  v.  Drobaz,  93  Cal.  647.  National  Print.  Co.  v,  Patterson,  4  N. 

1.  Where  the  order  of  examination  Y.  L.  Bui.  64. 

was  not  served  until  three  days  after  Oral   Direction.  —  Where  the  debtor 

the   return   day   it  was   held  that  the  had   been  served  with  an  order  to  ap- 

subsequent  appearance  of  the  debtor  pear  on  a  certain  day  and  had  moved 

for  the   purpose  of  objecting  did  not  to  vacate  the  order,  which  motion  was 

confer    jurisdiction.       Henderson    v,  denied  with  a  direction  that  the  debtor 

Stone,   (N.  Y.  Super.  Ct.  Gen.  T.)  40  appear  on  a  later  day,  it  was  held  that 

How.  Pr.  (N.  Y.)  333.  the  second  order  need  not  be  person- 

Where  Made. —  An  order  made  by  a  ally  served.    Johnson  v.  Tuttle,(C.  PI. 

Supreme  Court  justice  may  be  served  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  315. 

in  any  county  in  the  state.     Bingham  Failure  to  Show  Original  Order.  —  The 

V.  Disbrow,  37  Barb.  (N.  Y.)  24.  fact  that  there  was  a  failure  to  show 

Orders  made  by  certain  officers  are  the  original  order  to  the  party  at  the 

limited  to  a  certain  territory  included  time  of  serving  him  with  a  copy  is  an 

in  their  special  jurisdiction   in    some  irregularity  which  is  waived   by   ap- 

cases,  and  service  of  any  such  order  pearance  without  objection.    Newell  v. 

made  by  them  must  be  made  within  Cutler,  19  Hun  (N.  Y.)  74. 

their  jurisdiction.    Carroll  z'.  Langdon,  Service  on  Clerk  in  Charge  of  Debtor's 

63   Hun  (N.   Y.)  380.     See  also  j«/ra,  Offioe. —  In  Billson  v.  Linderberg,  66 

II.  Jurisdiction.  Minn.  66,  the  court  ordered  that,  if  the 

Avoiding  Service.  —  Where  the  judg-  judgment  debtor  could   not  be  found 

ment  debtor  remained  outside  of  the  within  the  state,  he  be  served  by  serv- 

siate  for  the  purpose  of  avoiding  serv-  ing  the  order  on  his  clerk  in  charge  of 

ice  it  was  held  that  proceedings  insti-  his  office.     It  was  held  that  this  was 

tuted  against  third  persons  alleged  to  not  such   a  service  as  would  give  a 

be  indebted  to  him  were  not  invalidated  general  lien. 

by  failure  to  obtain  service  upon  him,  NoProviiion  astoService.  —  Where  no 

nor   was   the   defect  of    parties   fatal  provision  for  the  service  of  the  order  is 

to  the  proceedings.     Billson  v,  Linder-  made  by  statute,  the  general  doctrine 

berg,  66  Minn.  66.  of  the  law  as  to  the  service  of  other 
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sufficient  if  made  upon  an  officer  to  whom  a  copy  of  the  sum- 
mons must  be  delivered  where  a  summons  is  served ;  *  but  the 
particular  officer  upon  whom  service  is  to  be  made  may  be 
specially  designated  in  the  order,  and  in  such  case  service  upon 
him  will  be  sufficient.* 

Objeetlon  to  SorriM.  —  Objection  for  defective  service  of  an  order 
of  examination  must  be  raised  at  the  first  opportunity,  and  if 
the  judgment  debtor  appears  and  submits  to  examination  he 
thereby  waives  his  right.' 

11.  Vacating  Order.  —  An  order  may  be  set  aside  on  motion 
where  it  is  void  for  want  of  jurisdiction  **  or  has  been  improvi- 

writs  and  processes  should  be  followed;  An  Appeftranoe  merely  for  the  purpose 

and   in  such  case   the  order  may  be  of    asking    for  an   adjournment  is  a 

served  by  any  person,  and  in  any  man-  waiver  of  all  objections  to  the  proof  of 

ner  by  means  of  whicb  the  parly  to  service.      Utica  City  Bank  v.   Buell, 

whom  it  is  directed  may  reasonably  be  (Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.)  385,  17 

made  aware  of  the  issuance  of  the  writ  How.  Pr.  (M.  Y.)  498. 

and  of  its  requirements.      Seyfert  v,  4.  Schenck  v.  Irwin,  (Supm.  Ct.  Gen. 

Edison,  47  N.  J.  L.  432.  T.)  21  Civ.  Pro.  (N.  Y.)  99. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2452.  Where   the  judge  or  court  has   no 
SerriM  on  Attorney.  —  In  Bates  z/.  In-  jurisdiction   of  the  subject-matter    of 

ternational  Co.,  84  Fed.  Rep.  524,  a  the  proceeding  an  order  made  therein 
case  controlled  by  Ihe  California  si9it-  is  wholly  void,  and  if  the  original  order 
ute,  which  is  substantially  similar  to  for  the  debtor's  appearance  is  a  nullity 
the  statute  cited  to  the  text,  the  court  he  is  not  bound  to  appear,  nor,  having 
said:  *' Conceding  that  the  order  on  appeared,  to  submit  to  examination, 
the  judgment  debtor  under  considera-  Hobart  v:  Frosl,  5  Duer  (M.  Y.)  673. 
tion  was  of  such  a  nature  that  ordina-  The  appearance  of  a  third  person  be- 
rilv  its  service  is  required  to  be  upon  fore  a  referee  and  his  submission  toex- 
an  officer  of  the  corporation,  still,  un-  amination  do  not  constitute  a  waiver 
der  the  circumstances  disclosed  b^  the  of  objection  as  to  jurisdiction.  Schenck 
record  in  this  case,  I  am  of  the  opinion  v.  Irwin,  60  Hun  (N.  Y.)  361. 
that  it  was  sufficient  to  serve  it  upon  Order  Issued  on  Afftdavit  on  Information 
the  judgment  debtor's  attorney  of  rec-  and  Belief.  —  An  order  for  the  examina- 
ord.*'  In  this  case  the  corporation  tion  of  a  judgment  debtor  and  his  debt- 
withdrew  from  the  state  after  a  judg-  ors  in  aid  of  execution  in  pursuance  of 
ment  against  it,  and  appeared  to  be  Code  Civ.  Pro.  Neb.,  g§  534,  538,  will 
conspiring  to  defeat  a  collection  of  the-  be  vacated  when  it  appears  that  it  was 
judgment.  procured  solely  on  an  affidavit  wherein 

2.  Code  Civ.   Pro.   N.   Y,,  §§  2452,  the  averments  were  upon  information 
2444.  and  belief,  especially  when  the  sources 

8.  Methodist  Book  Concern  v.  Hud-  of  the  information  and  the  grounds  of 

son.  (N.   Y.  City  Ct.  Spec.  T.)  i  How.  the  affiant's  belief  are  not  disclosed. 

Pr.  N.  S.  (M.  Y.)  520;  Hart  z'.  Johnson,  Clarke    r/.    Nebraska   Nat.    Bank,    57 

43  Han  (N.  Y.)  507:  Newell  v.  Cutler,  Neb.  314. 

19  Hun  (N.  Y.)  76:  Billings  v.  Carver,  But  information  to  the  effect  that  an 

54  Barb.  (N.  Y.)  40;  Green  v,  Bullard,  order  was  not  founded  upon  a  sufficient 

(Supm.   Ct.)  8  How.  Pr.  (N.  Y.)  315;  affidavit  does  not  justify  a  neglect  to 

Utica  City  Bank  &.  Buel,  (Supm.  Ct.)  obey  such  order,  where  the  proceedings 

17  How.  Pr.  (N.  Y.)498;  Farqueharson  before  the  judge  gave  to  him  jurisdic- 

V.  Kimball,  (Supm.  Ct.)  18  How.  Pr.  tion  of  the  subject-matter  and  of  the 

(N.  Y.)33;  Matter  of  Johns,  i  N.  Y.  L.  person  proceeded  against.     Fleming  z'. 

Bui.  75;  Dilling  v.  Foster,  21  S.  Car.  Tourgee,  (Supm.  Ct.  Gen.  T.)  21  Civ. 

334.  Pro.  (N.  Y.)  297,  which  was  a  proceed- 

Improper  Servioe  of  the  order  of  ex-  ing  for  contempt  against  a  third  party 

amination  does  not  vitiate  the  order,  who  had  neglected  to  obey  an  order  of 

but   merely   affects   the  service  of  ti.  examination  on   the  ground   that  the 

Fretcher  v.  Francko,  (C.   PI.  Spec.  T.)  affidavit  upon  which  it  was  obtained 

ai  Civ.  Pro.  (N^  Y.)  35.  was  upon  information  and  belief. 
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dently  granted,*  and  an  objection  is  not  waived  by  attendance 
and  submission  to  examination  where  the  judge  was  without 
jurisdiction  to  grant  the  order  in  the  first  instance.* 

X.  Wabsakt  of  Abrebt  —  1.  In  OeneraL— Upon  proof  that  the 
debtor  has  property  which  he  refuses  to  apply  to  the  satisfaction 

FaUnre  to  File  Affidavit  in  Time.  —  An  tion  could  not  be  satisfactorily  de- 
order  of  examination  is  not  void  for  the  termined  by  the  motion  made, 
reason  that  the  affidavit  upon  which  it  Irregnlarity  Specified  in  Notioe  of  Mo- 
was  based  was  not  filed  until  after  the  tion. —  In  Sthnitzer  v.  Willner,  (C.  PI. 
referee's  report,  where  the  debtor,  after  Gen.  T.)  7  Misc.  (N.  Y.)  497,  it  was 
due  service  of  the  affidavit  and  order,  held  that  upon  a  motion  to  vacate  an 
appeared  and  submitted  to  examina-  order  for  irregularity,  the  notice  of 
tion.     Collins  v.  Angell,  72  Cal.  513.  motion  should  specify  the  irregularity 

Varianoe  Between  Affidavit  and  Order,  complained  of,  and  the  motion  would 

—  An  order  of  examination  is  not  void  not  be  granted  unless  such  irregularity 

for  the  reason  that  the  judgment  was  was  so  specified. 

not  entered  on  the  day  stated  in  the  Appeal.  —  The  party  to  be  examined 

affidavit  upon  which  the  order  was  ob-  may  appeal  from  a  refusal  of  a  motion 

tained.     Matter  of  Hatfield,  17  N.  Y.  to  set  aside  the  order,  but  he  cannot 

App.  Div.  430.  treat  the  order  as  a  nullity  and  disre- 

1.  Curtois  V.   Harrison,  (C.  PI.  Gen.  gard  it.     Earle  v,  Stokes,  5  S.  Car.  339. 

T.)  3  Abb.  Pr.  (N.  Y.)  96,  i  Hilt.  (N.  Y.)  Tax  Colleotion.  —  Where  ex parU  pro- 

III,   12  How.   Pr.   (N.  Y.)  360;    Mul-  ceedings  have  been  instituted  against 

downey  v.  Corney,  3  Daly  (N.  Y.)  170;  a  person  for  the   collection  of  a  tax 

Earle  v.  Stokes,  5  S.  Car.  339.  under  Laws  N.  Y.  1867,  c.  361,  he  mav 

Orders  of  examination  are  granted  ex  move  for  a  dissolution  of  the  order  of 

parte^  and  the  first  opportunity  the  de-  examination    on   the  ground    that   it 

fendant  has  to  be  heard  is  on  the  return  was  improvidently  granted.    Bassett  v. 

of  the  order.     If  the  affidavit  on  which  Wheeler,  84  N.  Y.  466. 

the  order  was  granted  is  insufficient,  or  Superseding  Orginal  Order.  —  To  justify 

for  any  cause  the  order  was  improvi-  superseding   the  original  order  of  ex- 

dently  made,  the  judge  should  vacate  aminaiion  it  is  necessary  to  show  that 

it.  and  it  is  the  right  of  the  defendant  since  it  was  allowed  something  has  oc^ 

to  have  a  motion  to  such  effect  granted,  curred  which  changed  the  rights  of  the 

Courtois  V.  Harrison,  (C.  PI.  Gen.  T.)  parties  in  requiring  an  order  dififerent 

12  How.  Pr.  (N.  Y.)  360.  from    that  allowed,   or    which    would 

Discharge  of  lodgment  Debtor.  —  On  a  have  called  for  another  disposition  of 

motion  to  set  aside  an  order  of  examin-  the    matter    finally.       Lings  weiler    v, 

ation  on  the  ground  that  subsequent  Lingsweiler,   57  N.  Y.  Super.  Ct.  395, 

to  the  recovery  of   the  judgment  the  holding  that  the  bare  fact  that  after  an 

debtor  had  been  discharged  therefrom  order  for  the  examination  of  a  third 

under  the  "  two-thirds  act,"  the  debt-  party  has  been  competently  made,  the 

or's  discharge,  when  shown,  is  conclu-  execution  has  been  returned,  there  be- 

sive  and  its  validity  cannot  be  tried,  ing  no  showing  that  it  was  returned 

Robens  v.  Sweet,  48  Hun  (N.  Y.)  436.  satisfied,    is   not  sufficient   reason   for 

See  also  Smith   v.   Paul,  (Supm.   Ct.  superseding  the  order. 

Spec.  T.)  20  How.  Pr.  (N.  Y.)  97  2.  Schenck  ».  Irwin,  (Supm.  Ct.  Gen. 

Motion  to  Vaoate  on  Gronnd  that  Jndg-  T.)  21  Civ.  Pro.  (N.  Y.)  96;  Sackett  v, 

ment  Is  Satisfied.  —  In  Austin  2/.  Byrnes,  Newton,  (Supm.  Ct.  Gen.  T.)  10  How. 

54  N.  Y.  Super.  Ct.  552.  a  motion  was  Pr,  (N.  Y.)  560. 

made  to  vacate  an  order  of  examina-  Jnrisdictional    Fact. — Where    an    ex. 

tion  on  the  ground  that  the  judgment  amination    is    sought   under  Code  Civ. 

was    satisfied.     It    appeared   that   the  Pro.  N.  Y.,'  §  243s,    the   return  of  iho 

question    whether  the  judgment   was  execution  wholly  or    partially    uns<itis- 

satisfied  depended  upon  a  right  of  set-  fied  is  a  jurisdictional  fact  necessary  lo 

off.     Under  such  circumstances  it  was  warrant  the  issuance  of  the  order,  and 

held  that  the  remedy  was  by  motion  such  objection   is   not    waived    by    the 

in   the  action  to  have   the   judgment  debtor    appearing    and    submitting    to 

declared  satisfied,  and  that  such  a  ques-  examination     without    objection.      Jen« 
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of  the  judgment  and  that  he  is  about  to  depart  from  the  juris- 
diction, the  judgment  debtor  is  entitled  to  a  warrant  of  arrest.^ 

S.  How  Obtained.  —  The  warrant  is  obtained  upon  an  afBdavit 
setting  out  the  facts  whose  existence,  as  specified  in  the  statute, 
entitles  him  to  the  summary  relief  sought.*  In  such  cases,  how- 
ever, where  the  creditor  may  be  his  own  witness,  and  may  choose 
his  own  time  for  arresting  the  debtor,  the  court  will  require  him 
to  make  out  a  plain  case  before  granting  this  relief  to  him.* 

3.  Prooeedings  under  Warrant.  —  After  being  brought  before  the 
proper  court  or  officer  upon  a  warrant  of  arrest  the  judgment 
debtor  may  be  examined  in  the  same  manner  and  with  like  effect 
as  upon  an  order  of  examination.**  Where  a  warrant  is  issued 
after  an  order  of  examination  has  been  granted,  the  subsequent 
vacation  of  the  order  does  not  vacate  the  warrant.  The  judg- 
ment creditor  may  abandon  the  proceedings  instituted  by  the 
order,  and  elect  to  proceed  under  the  warrant,  or  he  may  keep 
the  proceedings  under  the  order  alive  until  his  right  to  proceed 

nings  V.  Lancaster,  (K.  Y.  City  Ct.  Gen.  439,  quoted  in  Netzel  v.  Mulford.  (Supm. 

T.)  15  Misc.  (N.  Y.)444.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  452. 

1.  Marriage  v.  Woodruff,  77  Iowa  in  which  case  the  affidavit  was  held  10 
393;  Code  Civ.  Pro.  N.Y.,§  2437:  Den-  be  insufficient  where  its  allegations 
ning  v.  ScbieSelin,  (N.  Y.  CityCt.  Gen.  were  on  information  and  belief  only, 
T.)  26  N.  Y.  St.  Rep.  96;  Frost  v,  Craig,  and  the  statement  that  the  debtor  had 
(C.  PI.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  296.  property  was  a  mere  matter  of  infer- 
16  Daly^N.  Y.)  109;  Wilson  v.  Andrews,  ence,  based  upon  the  fact  that  he  was 
(Supm.  Ct.)  9  How.  Pr.  (N.  Y.)  39;  a  man  of  extravagant  habits,  living  in 
People  V.  Recorder,  6  HilL(N.  Y.)  429;  the  best  hotels,  etc. 

Netzel  V,  Mulford,  (Supm.  Ct.   Spec.  Proof  of  Posteuion  of  Property.  —  Where 

T.)  59  How.  Pr.  (N.  Y.)453;  Heller  v,  the  affidavit  for  a  warrant  stated  that 

De  Leon,  (N.  Y.  City  Ci.  Gen.  T.)  26  the  judgment  dehtor  was  a  nonresident 

N.  Y.  St.  Rep.  102;  Rohshand  v.  War-  about  to  leave  the  state,  and  '*  there  is 

ing,  (Supm.  Ct.)  i  Abb.  N.  Cas.  (N.  Y.)  reason  to  believe  that  he  has  property 

3x1;  Kaufman  v.  Thrasher,  10  Hun  (K.  which  he  unjustly  refuses  to  apply  to 

Y.)  438,  4  N.  Y.  Wkiy.  Dig.  312.  the  payment  of  the  judgment,"  it  was 

At  Any  Time  after  the  order  of  exam-  held  that  the  fact  that  the  affiant  had 

ination  is  granted  a  wairant  may  issue  reason  to  believe  that  the  debtor  had 

upon    good    cause    shown.     Frost    7*,  property  which  he  unjustly  refused  to 

Craig,  (C.  PI.  Gen.  T.)  18  Civ.  Pro.  (K.  apply  furnished  no  legal  grounds  for 

Y.)  29(5.  an  arrest;   that  there  should  be  proof 

By  Whom  Oraated.  —  A  justice  of  the  to  show  what  property  he  had.  or  at 

Supreme  Court  has  authority  to  issue  least  that  he  had  property.     Heller  v. 

a  warrant  for  the  arrest  of  a  judgment  De  Leon,  (N.  Y.  City  Ct.  Gen.  T.)  26 

debtor  residing  in  the  same  judicial  N.  Y.  St.  Rep.  102. 

district,  but  in  a  county  different  from  4.  Marriage  zr.  Woodruff,  77  Iowa  293. 

that  in  which  the  judge  resides.     Wil*  Vndertakiiig    to    Appear.  —  A    debtor 

son  V.  Andrews,  (Supm.  Ct.)  9  How.  brought  before  a  judge  on  a  warrant 

Pr.  (N.  Y.)  39,  holding,  however,  thai  properly  issued  may  be  examined  on 

as  a  matter  of  expediency  this  power  oath,  and  if  it  then  appears  that  there 

should  not  be  exercised  in  a  case  where  is  danger  of  his  leaving  the  state  he 

the  judgment  debtor  resided  in  a  dis-  may  be  ordered  to  enter  into  an  under- 

tant  county,  unless  to  prevent  a  failure  taking  that  he   will  from  time  to  time 

of  justice.  attend  before  the  judge  as  he  shall  di- 

2.  Wilson  V.  Andrews,  (Supm.  Ct.)  9  rect,  and  that  during  the  pendency  of 
How.  Pr.  (N.  Y.)  44;  Rohshand  v,  the  proceedings  he  will  not  dispose  of 
Waring,  (Supm.  Ct.)  i  Abb.  N.  Cas.  his  property.  Kaufman  r.  Thrasher, 
(N.  Y.)  311.  10  Hun  (N.  Y.)  438,  4  N.  Y.  Wkly.  Dig. 

8.  People  V.  Recorder,  6  Hill  (N.  Y.)    312. 
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under  the  warrant  is  established.*     The  judge  may,  if  necessary, 
direct  an  adjournment,   or,  if  the  return  day  of  the  order  has 
elapsed,  a  continuance  of  the  proceedings  under  the  order  may  . 
be  had  until  after  the   return  of   the  warrant  and  a  decision 
thereon.* 

XL  Befebenge  —  Befebee  —  1.  In  OeneraX  —  As  a  general  rule, 
the^  examination  proceeds  at  the  chambers  of  the  court  where  the 
justice  in  attendance  at  chambers  or  holding  the  special  term  can 
see  that  no  injustice  is  done  to  parties  examined  who  are  without 
counsel,  and  can  dispose  of  the  legal  questions  arising.^  The 
examination  need  not,  however,  be  held  before  the  judge  who 
granted  the  order,*  but  a  referee  may  be  appointed  to  take  the 
testimony;*  and  especially  is  this  the  case  where  it  is  apparent 

1.  Frost  7'.  Craig,  (C.  PI.  Gen.  T.)  i8  City  Ct.  Spec.  T.)  ii  Civ.  Pro.  (N.  Y.) 
Civ.  Pro.  (N.  Y.)  300,  16  Daly  (N.  Y.)  444;  Graves  v,  Scoville,  (Brooklyn  City 
107.  holding  further  that  no  advantage  Ct.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  167; 
can  be  taken  of  any  irregularities  of  Sickels  t\  Hanley,  (Supm.  Ct.  Gen.  T.) 
the  recitals  in  a  warrant  where  such  4  Abb.  N.  Cas.  (N.  Y.)23i;  Hollisier  t'. 
irregularities  are  not  specified  in  the  Spa£ford,  3  Sandf.  (N.  Y.)  742;  Lewis  r. 
motion  to  vacate  it.  Penfield,  (Supm.  Ct.  Spec.  T.)  39  How. 

2.  Frost  V,  Craig,  16  Daly  (N.  Y.)  107,  Pr.  (N.  Y.)  493;  Conway  r.  Hitchins.  9 
18  Civ   Pro.  (N.  Y.)  300.            ^  Barb.  (N.  Y.)  378;  Wilson  v.  Andrews, 

3.  Hollisier  z'.  Shafford,(N.Y.  Super.  (Supm.   Ct.)  9   How.   Pr.  (N.   Y.)  39; 
Ct.)  Code   Rep.    N.  S.  (N.  Y.)  120,  3  Maas  v.  McEnlegart,  (Supm.  Ct.  App, 
Sandf.  (N.  Y.)  742.  T.)2i  Misc.  (N.  Y.)  462;  Hasty  w.  Simp- 
Estoppel   from    Farther    Litigation. —  son.  77  N.  Car.  69;  Kenesaw  Mills  Co. 

After  the  court  or  referee  has  finally  r.  Walker,   19  S.  Car.   109;  Sparks  v. 

decided  a  question  arising  in  the  course  Davis,  25  S.  Car.  381. 

of  the  proceedings  the  parties  thereto  Under  the  Wisconsin  statute  th^  Cir- 

and   their  privies  are  estopped   from  cuit  Court  has  jurisdiction  to  appoint  a 

litigating  ihe  same  matter  in  another  referee  and  require  the  judgment  debtor 

form  of  action.     McCuUough  v,  Clark,  to  appear  before  him  to  answer  con- 

41  Cal.  303.  cerning  his  property.    Gould  v.  Dodge, 

4.  In  New Tork  Code  Civ.  Pro.,§  2442,  30  Wis.  621;  Stat.  Wis.,  §  3033. 
provides  that  "  an  order  requiring  a  Probate  Judge  Acting  in  Flaoe  of  District 
person  to  attend  and  be  examined,  Gonrt.  —  In  Hunter  &.  Betts (Kan.  App. 
made  pursuant  to  any  provision  of  this  1898)  53  Pac.  Rep.  86,  it  was  held  that 
article,  must  requite  him  so  to  attend  when  a  probate  judge  acts  in  lieu  of 
and  be  examined  either  before  the  judge  the  District  Court  judge  or  the  District 
to  whom  the  order  is  returnable  or  be-  Court,  he  may  appoint  a  referee  to  ex- 
fore  a  referee  designated  therein,"  etc.  amine  a  debtor  in  supplementary  pro- 
For  the  practice  under  the  old  Code  of  ceedings,  but  that  his  authority  is 
Procedure,  see  Hatch  v,  Weyburn,  exhausted  in  so  doing,  and  that  the 
(Supm.  Ct.  Gen.  T.)  8  How.  Pr.  (N.  Y.)  District  Court  alone  is  authorized  to  set 
163;  Green  r.  Bullard,  (Supm.  Ct.)  8  aside  an  order  improvidently  made. 
How.    Pr.   (N.    Y.)  313:    Huisaver   i\  See  also  Young  v.  Ledrick,  14  Kan.  92; 

"Wiles,  (Supm.  Ct.  Gen,  T.)  11  How.  Pr.  Bowersock  r.  Adams,  55  Kan.  681. 

(N.  Y.)  446.  The  Judge  May  Charge  the  Seferee  and 

5.  Marriage  v.  Woodruff,  77  Iowa  direct  that  further  proceedings  be  had 
294;  Hunter  v.  Betls,  (Kan.  App.  1898)  before  the  one  last  appointed.  The 
53  Pac,  R op  86;  Hatch  v.  Weyburn,  exercise  of  this  power  is  discretionary 
(Supm.  Cl.  Gen.  T.)  8  How.  Pr.  (N.  Y.)  and  cannot  be  reviewed  on  appeal. 
166;  Pardee  v,  Tilion,  83  N.  Y.  623,  Pardee  v.  Tilton,  83  N.  Y.  623. 
(Supm.  Ct.  Gen.  T.)  58  How.  Pr.  (N.  Order  of  Beferenoe  Incorporated  in  Order 
Y.)476;  People  v.  Levy.  (Ct.  Sess.)  25  of  Examination.  —  la  New  K(t7r^  the  law 
Civ.  Pro.  (N.  Y  )  390;  Bingham  v,  Dis-  does  not  require  that  the  order  appoint 
brow,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  ing  a  referee  be  incorporated  with  the 
(N.  Y.)  251;  Howe  V.  Welch,  (N.   Y.  order  requiring  a  third  person  alleged 
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that  a  difficult  or  protracted  investigation  must  ensue.* 

BeforenM  by  Consent.  —  So  a  reference  may  be  ordered  by  consent 
of  the  parties,  but. as  a  general  rule  it  will  not  be  ordered  against 
the  wishes  of  either  party.* 

2.  Oath  of  Beferee.  —  In  the  absence  of  an  express  waiver 
thereof  by  the  parties,  the  referee  must,  before  entering  upon  the 
examination,  subscribe  and  take  an  oath  that  he  will  faithf uUv 
and  fairly  discharge  his  duty  upon  the  reference  and  make  a  just 
and  true  report  according  to  the  best  of  his  understanding.* 

3.  Powen  and  Duties  —  In  General.  —  The  powers  and  authority 
of  the  referee  when  once  appointed  are  substantially  similar  to 
those  of  the  judge  when  the  examination  is  taken  before  such 

to  be  indebted  to  the  judgment  debtor  Two  Caeee  Beferred  to  One  Referee.-- 

to  appear  and  be  examined;  they  may  Where  separate  proceedint^^s  are  insti- 

be  separate  orders,  and  if  the  order  ap-  tuted  by  tnro  judgment  creditors  against 

pointing  a  referee  is  not  in  the  one  the  same  debtor  they  may  be  referred 

requiring  such  third  person  to  appear  to  the  same  referee  to  take  theexamin- 

and  be  examined,  it  must  be  presumed  ation,  and  the  two  cases  may  be  heard 

tj    be    a    separate    order    in   the  ab-  together.      Kennesaw     Mills    .Co.    </. 

sence    of    evidence    negativing    such  Walker,  19  S.  Car.  104. 

presumption.        Lewis     v.     Penfield,  2.  HoUister  c.  Shafford,  (N.  Y.  Super. 

(Supm.  Ct.  Spec.  T.)  39  How.   Pr.  (N.  Ct.)  Code   Rep.   N.   S    (K.  Y.)  120.  3 

Y.)  493.  Sandf.  (N.   Y.)  742;    People  v.   Levy, 


Under  the   New  Jersey   Praetioe    the  (Ct.   Sess.)  25  Civ.   Pro.  (N.  Y.)  393; 

debtor  is  usually  required   to   appear  Kennesaw  Mills  Co.  v.  Walker,  19  S. 

and  make  discovery  before  a  commis-  Car.  109. 

sioner.    See  Howell  v,  McDowell,  47  BefereeNamedby  Attorney  for  Judgment 

N.  J.  L.  360;  Seyfert  v.  Edison,  47  N.  Creditor. —  In  Gilbert  v.  Frolhingham, 

J.  L.  428.  (C.  PI.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.) 

1.  HoUisier  I/.  Shafford.  (N.  Y.  Super.  288,    the    court    said:    *' In    granting 

Ct.   Code  Rep.   N.  S.  (N.   Y.)   120,   3  orders    for    examination     in    supple- 

Sandf.  (N.  Y.)  742.  mentary  proceedings  we  usually  allow 

Qneetioni  of  Evidence  or  Fact. —  Code  the  attorney  for  the  judgment  creditor 

Civ.  Pro.  N.  Y.,  §  2443,   provides  that  to  name  the  referee;  but  it  is  in  reli- 

'*  at  any  stage  of  the  proceedings  the  ance  upon   his  not  naming  a  person 

judge  to  whom  the  order  is  returnable  who  has  an  office  in  the  same  building 

may  in  his  discretion  make  an  order  di-  with  him." 

reeling  that  any  other  examination  or  Decision  of  Beferee  —  Disimted  Claim. — 

testimony  be  taken  by,  or  that  a  ques-  In  Maas   v,   McEntegart,  (Supm.   Ct. 

tion   arising  be  referred  to,  a  referee  App.  T.)  21  Misc.  vN.  Y.)  462,  the  court 

designated    in    the    order.     Where    a  made    a    third-party    order   affecting 

question  is  so  referred,  the  referee  may  certain  property  the  claim  to  which  was 

be  directed  to  report  either  the  evidence  disputed.     Upon  the  stipulation  of  the 

or  the  facts."     A  referee  appointed  to  judgment  creditor  and  the  claimant  the 

report  the  facts  is  not  at  liberty  to  re-  matter  was  referred  to  a  referee,  whose 

port  the  evidence,  and   where  he  has  leport  was  confirmed.      Under  these 

done  so  the  court  may  decline  to  ex-  circumstances  it  was  held- that  an  ob- 

amine  the  matter  further  and  refer  it  jection  that  the  court  could  not  decide 

back   to   him   to  complete  his   report,  disputed   questions  of  title   had   been 

Dorr  V,  Noxon,  (Supm.  Ct.)  5  How.  Pr.  waived,  and  that  the  decision  of   the 

(N.  Y.)  29.  referee  should  be  allowed  to  stand. 

Questions  of  Law.  —  **  A  referee,   no  8.  Code  Civ.  Pro.  N.  Y.,  §  2445.     See 

matter  how  limited  his  powers,   must  also  Browning  v.  Marvin,  (Supm.  Ct. 

sometimes  necessarily  decide  questions  Spec.  T.)  5  Abb.   N.  Cas.  (N.  Y.)  285; 

of  law   which  arise  in  the  progress  of  Malcolm  v.  Foster,  5  N.  Y.  Wkly.  Dig. 

the  inquiry  he  is  ordered  to  make."  310,  as  illustrating  the  general  rule  as 

Kennesaw  Mills  Co.  v.  Walker,  19  S.  to  the  referee's  oath  or  its  waiver,  and 

Car.  104.  article  References,  vol.  17,  p.  1015. 
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officer,^  and  his  jurisdiction  continues  until  the  judgment  is  satis- 
fied or  the  proceedings  are  terminated  by  order  of  the  judge  or 
court* 

Duty  to  Act  Impartially.  —  The  referee  is  supposed  to  stand 
unbiased  between  the  parties,  and  if  he  conducts  the  proceed- 
ings otherwise  than  with  perfect  fairness,  he  can  be  removed  upon 
proper  application.*  It  is  his  duty  to  take  and  not  to  make  the 
examination,  and  if  he  attempts  to  act  in  an  officious  manner  and 
partisan  spirit  he  transcends  his  duty."* 

Power  to  Punish  for  Contempt.  —  The  referee  cannot,  however,  him- 
self punish  a  party  for  disobedience  to  his  orders.  He  must 
make  application  to  the  court  for  such  purpose.* 

1.  See  generally  article  References,  was  beld  that  the  debtor  would  not  be 
vol.  17,  p.  978,  and  see  cases  cited  in  punished  for  contempt  in  not  obeying 
this  d^nicXt  passim.  the  order  of  such  referee,  and  that  the 

Change  of  Plaoe  of  Hearing.  —  An  ad-  order  for  his  examination  would  be 
journment  10  such  convenient  and  vacated  upon  motion.  Gilbert  v.  Froth- 
proper  place  as  the  referee  may  appoint  ingham,  (C.  PI.  Spec.  T  )  13  Civ.  Pro. 
must  be  regarded  as  within  the  discre-  (N.  Y.)  288. 

tion  given  to  him  by  the  statute  to  ad-  In  Adams  v.  Hsckett,  7  Cal.  187,  it 

journ  from  time  to  time  "  as  bethinks  was  held,  however,  that  the  fact  that 

proper."     But  such  a  change  should  the  referee  was  the  clerk  of  an  attach- 

be   made   only    for    good    cause    and  ing  creditor  was  not  evidence  of  fraud 

should  be  leasonable  in  all  respects,  where  there  was  no  showing  to  such 

Weaver  v.  Brydges,  85  Hun  (N.  Y.)  503.  effect. 

The  Power  of  a  Beferee  as  to  Ac|joiim-  Pecuniary  Relation.  —  Tn  supplement- 

ments  is  the  same  as  that  of  a  judge,  ary  proceedings  founded  upon  a  tran- 

Both  are  intended  to  be  vested  with  scriptof  a  justice's  judgment  it  was  the 

the  same  power  of  adjournment  that  a  practice  of  the  Court  of  Common  Pleas 

master  in  chancery  had  when  acting  to  appoint  as  referee  the  justice  who 

under  an  order  for  the  examination  of  rendered  the  judgment.    Where  it  was 

a  debtor  in  a  creditor's  suit.     Kauf-  suggested,  however,  that  there  was  a 

man  v.  Thrasher,  10  Hun  (N.  Y.)  438,  certain  pecuniary  connection  between 

criticising  People  r.  Hulburt,  (Supm.  the  justice  and  the  plaintiff's  attorney, 

Ci.  Gen.  T.)  5   How.   Pr.  (N.  Y.)  446,  a  referee  other  than  such  justice  was 

Code  Rep.  N.  S.  (N.  Y.)  75.  appointed.     Hough  v,  Kohlin,  (C.  PI. 

SabpcBnas   to    Witnesses,    where    the  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  233. 

examination   has  been   referred   to  a  Attorney  Against  Defendant.  —  In  Os- 

referee,  should  issue   under  the  hand  borne  v.  Reardon.  79  Iowa  177,  it  was 

of  the  referee  and  not  in  the  name  of  held  that  the  referee  was  not  disquali- 

the  judge  or  clerk  of  the  court  in  which  fied  to  act  on  account  of  having  been 

the  proceedings  were  instituted.    Peo-  an  attorney  against  the  defendant, 

pie  V.   Ball,  37  Hun  (N.  Y.)  245.     Sec  4.  People  ».  Leipzig,  (C.  PI.  Spec.  T.) 

also    Knowles   v.    De   Lazare,  (C.   PI.  52  How.  Pr.  (N.  Y.)  410. 

Spec.  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  35.  5.  Green  v,  Bullard,  (Supm.  Ct.)  8 

2.  Underwood  v.  Sutcliflfe.  10  Hun  How.  Pr.  (N.  Y.)  318. 

(M.  Y  )  457.  Where  a  witness  is  examined  by  a 
8.  Mason  v.  Lee,  (Supm.  Ct.  Spec,  referee  under  the  A^(prM  Car^/ma  Code, 
T.)  23  How.  Pr.  (N.  Y.)  466;  Gilbert  v,  no  trial  can  be  said  to  take  place  before 
Frothingham,  (C.  PI.  Spec.  T.)  13  Civ.  the  referee,  and  a  contempt  for  refusal 
Pro.  (N.  Y.)  288;  Hough  v.  Kohlin,  (C.  to  answer  questions  on  such  an  exam- 
Pi.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  ination  must  be  punished  by  the  court 
232.  making  the  reference.  La  Fontaine  v. 
Joint  Of&ee  with  Attorney  for  Creditor.  Southern  Underwriters  Assoc,  83  N. 
—  Where  the  referee  was  appointed  on  Car.  132. 

an  ex  parte  application  and  it  appeared  "  Questions  which  arise  in  the  pres- 

that  his  office  was  connected  with  that  ence  of  the  referee  and  in  the  course  of 

of  the  judgment  creditor's  attorney,  it  the  proceeding,  and  which  he  has  not 
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4.  Seport.  —  When  the  examination  has  been  completed  the 
evidence  taken  should  be  certified  to  the  judge  before  whom  the 
order  of  examination  was  made  returnable.^ 

6.  Vacating  and  Setting  Aside  Order  of  Beferenee.  —  The  order  of 

reference  being  usually  a  part  of  and  incorporated  with  the  order 
of  examination,  the  practice  as  to  vacating  and  setting  aside  both 
orders  is  the  same.'    A  motion  should  first  be  made  to  vacate  or 

authority  to  settle,  may  very  properly  or  by  the  court  out  of  which  the  exe- 

be  brought  at  once  before  the  judge  cutlon  was  issued,  as  for  a  contempt." 

who  granted  the  order;  but  questions  Kendrick  v,  Wandall,  88  Hun  (N.  Y.) 

arising  away   from    the    referee  and  518. 

touching  the  validity  of  the  order  itself  1.  Wilson  v.  Andrews,  (Supm.  Ct.)  9 

are  entirely  different  in  their  nature  How.  Pr.  (N.  Y.)  44:  Kennedy  v,  Nor- 

and  do  not  belong  to  the  proceeding  cott,  (Supm.  Ct.  Spec.  T.)  54  How.  Pr. 

before  the  referee,  nor  can  they  prop-  (N.  Y.)  87;  Hulsaver  v  Wiles,  (Supm. 

erly    be    raised    there."      Wilcox    v,  Ct.  Gen.  T.)   11  How.  Pr.  (N.  Y.)  449; 

Harris,  (County  Ct.)  59  How.  Pr.  (N.  Browning  v.  Hayes,  41  Hun (N.  Y.) 383; 

Y.)  262.  Brush  V.  Kelsey,  47  N.  Y.  App.  Div. 

The  Ck»urt  Commiatioiitr  in  IVisconsin  270;  Smith  v,  Johnson.  (Supm.  Ct.)  7 

has  power  to  grant  the  order  for  an  ex-  How.  Pr.  (N.  Y.)  40;  Coates  v,  Willces, 

amination  before  a  judge,  but  he  has  92  N.  Car.  383. 

no  power  to  entertain  a  proceeding  for  Prooeedings  to  Compel  Beport  —  When 

the  discovery  of  property  or  to  punish  Improper  to  A^jjndieate  Fees.  —  When  a 

for  contempt.      In  re   Remington,    7  judgment  creditor  has  moved  to  com- 

Wis.  643.  pel   the  61ing  by   the  referee  of  his 

Ihity  to  Obey  Oral  Direetion of  Bef eree.  report,  and   the  referee   resists  such 

—  Under  Code  Pro.  N.  Y.,  §  302,  it  was  motion  for  the  reason  that  his  fees  are 

provided  that  "  if  any  person,  party,  unpaid,  the  court  cannot  determine  the 

or  witness  disobey  an  order  of  the  amount  of  his  fees,  if  neither  party 

judge  or   referee,  duly  served,   such  has    requested    such    determination, 

person,  party,  or  witness  may  be  pun-  Brush  v.   Kelsey,  47  K.  Y.  App.  Div. 

ished  by  the  judge  as  for  a  contempt."  270. 

In  construing  this  section  in  Lathrop  The  referee  reports  to  the  judge  the 

V,  Clapp,  40  N.  Y.  328,  the  court  said:  evidence  or  the  facts,  but  the  proceed- 

"  The  objeci   and  design  of  this  302d  ingsareconsideredasbefore  the  judge, 

section  of  the  code  was  to  give  full  and  he  takes  the  case  from  the  referee's 

power  to  the  judge  to  punish  any  wit-  report  the  same  as  if  he  had  himself, 

ness  for  contempt  of  referee's  orders,  by  an  examination,  obtained  the  evi- 

ihat  a  full  and  complete  examination  dence  or  determined  the  facts.     Hul- 

of  the  witness  might  be  secured  with-  saver  v.  Wiles,  (Supm.  Ct.  Gen.  T.)  11 

out  a  special  application  to  the  court  to  How.  Pr.  (N.  Y.)  446 

compel  it;  and  I  think  when  the  referee  Motion    for    Diicontinnanoe   or    Costs 

orders  the  witnesses  to  answer  to  ques-  Founded   on   Beport.  ^  In  Kennedy  v, 

tions,  that  is  a  sufficient  service,  if  the  Norcott,  (Supm.  Ct.  Spec.  T.)  54  How. 

witness  is  present  when  the   referee  Pr.  (N.  Y.)  90,  it  was  held  that  it  was 

orders  him    to    answer."     Quoted   in  not  within  the  spirit  of  the  act  regu- 

Kend rick  z/.  Wandall,  88   Hun(N.  Y.)  lating  these   proceedings  that  a  dis- 

518.  continuance  of  the  proceedings  or  the 

Code  Civ.  Pro.  N.  Y.,  §  2457,  is  more  imposition  of  costs,  in  cases  where  the 
explicit,  and  provides  that  "  a  person  proceedings  are  had  before  a  referee, 
who  refuses  or  without  sufficient  ex-  should  be  had  or  made  before  the  re- 
cuse neglects  to  obey  an  order  of  a  port  of  the  referee  is  made,  and  that 
judge  or  referee  made  pursuant  to  the  before  acting  the  parties  on  either  side 
last  two  sections  or  to  any  other  pro-  should  have  notice  from  the  other  of 
vision  of  this  article,  and  duly  served  the  mo! ion  to  be  made  founded  upon 
upon  him.  or  an  oral  direction  given  such  report. 

directly  to  him  by  a  judge  or  referee  in  8.  See  supra^  IX.  11.  Vacating  Order, 

the  course  of  the  special  proceeding,  Absenoe    of   Befereo. —  In    Allen    v, 

*    *    *    maybepunishedby  the  judge  Starring,  (Supm.  Ct.  Gen.  T.)  26  How. 
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officer,^  and  his  jurisdiction  continues  until  the  judgment  is  satis- 
fied or  the  proceedings  are  terminated  by  order  of  the  judge  or 
court.* 

Duty  to  Act  Impartially.  —  The  referee  is  supposed  to  stand 
unbiased  between  the  parties,  and  if  he  conducts  the  proceed- 
ings otherwise  than  with  perfect  fairness,  he  can  be  removed  upon 
proper  application.'  It  is  his  duty  to  take  and  not  to  make  the 
examination,  and  if  he  attempts  to  act  in  an  officious  manner  and 
partisan  spirit  he  transcends  his  duty.* 

Power  to  PnniBh  for  Contempt.  —  The  referee  cannot,  however,  him- 
self punish  a  party  for  disobedience  to  his  orders.  He  must 
make  application  to  the  court  for  such  purpose.* 

1.  See  generaHy  article  References,  was  held  tl^at  the  debtor  would  not  be 
vol.  17,  p.  978,  and  see  cases  cited  in  punished  for  contempt  in  not  obeying 
this  article /AJJtV/.  the  order  of  such  referee,  and  that  the 

Change  of  Flaoe  of  Hearing.  —  An  ad-  order  for  his  examination  would  be 
journment  10  such  convenient  and  vacated  upon  motion.  Gilbert  v.  Froth- 
proper  place  as  the  referee  may  appoint  ingham,  (C.  PI.  Spec.  T  )  13  Civ.  Pro. 
must- be  regarded  as  within  the  discre-  (N.  Y.)  288. 

tion  given  to  him  by  the  statute  to  ad-  In  Adams  v,  Hsckett,  7  Cal.  187,  it 

journ  from  time  to  time  "  as  he  thinks  was  held,  however,  that  the  fact  that 

proper."     But  such  a  change  should  the  referee  was  the  clerk  of  an  attach- 

be   made  only   for    good    cause    and  ing  creditor  was  not  evidence  of  fraud 

should  be  leasonable  in  all  respects,  where  there  was  no  showing  to  such 

Weaver  v.  Brydges,  85  Hun  (N.  Y.)  503.  effect. 

The  Power  of  a  Beferee  as  to  Acjjonm-  Peonniary  Belation.  —  In  supplement- 

ments  is  the  same  as  that  of  a  judge,  ary  proceedings  founded  upon  a  tran- 

Both  are  intended  to  be  vested  with  scriptof  a  justice's  judgment  it  was  the 

the  same  power  of  adjournment  that  a  practice  of  the  Court  of  Common  Pleas 

master  in  chancery  had  when  acting  to  appoint  as  referee  the  justice  who 

under  an  order  for  the  examination  of  rendered  the  judgment.    Where  it  was 

a  debtor  in  a  creditor's  suit.     Kauf-  suggested,  however,  that  there  was  a 

man  v.  Thrasher,  10  Hun  (N.  Y.)  438,  certain  pecuniary  connection  between 

criticising  People  v.  Hulburt,  (Supm.  the  justice  and  the  plaintiff's  attorney, 

Ct.  Gen.  T.)  5   How.   Pr.  (N.  Y.)  446,  a  referee  other  than  such  justice  was 

Code  Rep.  N.  S.  (N.  Y.)  75.  appointed.     Hough  v.  Kohlin.  (C.  PI. 

BubpcBnas   to    Witnesses,    where    the  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  232. 

examination   has  been   referred   to  a  Attorney  Against  Defendant.  —  In  Os- 

referee,  should  issue  under  the  hand  borne  v,  Reardon,  79  Iowa  177,  it  was 

of  the  referee  and  not  in  the  name  of  held  that  the  referee  was  not  disquali- 

the  judge  or  clerk  of  the  court  in  which  fied  to  act  on  account  of  having  been 

the  proceedings  were  instituted.    Peo-  an  attorney  against  the  defendant, 

pie  V.   Ball,  37  Hun  (N.  Y.)  245.     See  4.  People  ».  Leipzig,  (C.  PI.  Spec.  T.) 

also   Knowles   v,    De    Lazare,  (C.   PI.  52  How.  Pr.  (N.  Y.)  410. 

Spec.  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  35.  5.  Green  v.  Bullard,  (Supm.  Ct.)  8 

2.  Underwood  v.  Sutcliflfe,  10  Hun  How.  Pr.  (N.  Y.)  318. 

(N.  Y  )  457.  Where  a  witness  is  examined  by  a 
8.  Mason  v.  Lee,  (Supm.  Ct.  Spec,  referee  under  the  North  Carolina  Code, 
T.)  23  How.  Pr.  (N.  Y.)  466;  Gilbert  v.  no  trial  can  be  said  to  take  place  before 
Frothingham,  (C.  PI.  Spec.  T.)  13  Civ.  the  referee,  and  a  contempt  for  refusal 
Pro.  (N.  Y.)  288;  Hough  v,  Kohlin,  (C.  to  answer  questions  on  such  an  exam- 
Pi.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  ination  must  be  punished  by  the  court 
232.  making  the  reference.  La  Fontaine  v. 
Joint  Office  with  Attorney  for  Creditor.  Southern  Underwriters  Assoc,  83  N. 
—  Where  the  referee  was  appointed  on  Car.  132. 

an  ex  parte  application  and  it  appeared  "  Questions  which  arise  in  the  pres- 

that  his  office  was  connected  with  that  ence  of  the  referee  and  in  the  course  of 

of  the  judgment  creditor's  attorney,  it  the  proceeding,  and  which  he  has  not 
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4.  Seport.  —  When  the  examination  has  been  completed  the 
evidence  taken  should  be  certified  to  the  judge  before  whom  the 

order  of  examination  was  made  returnable.^ 

6.  Vacating  and  Setting  Aside  Order  of  Keference.  —  The  order  of 
reference  being  usually  a  part  of  and  incorporated  with  the  order 
of  examination,  the  practice  as  to  vacating  and  setting  aside  both 

orders  is  the  same.*     A  motion  should  first  be  made  to  vacate  or 

authority  to  settle,  may  very  properly  or  by  the  court  out  of  which  the  exe- 

be  brought  at  once  before  the  judge  cution  was  issued,  as  for  a  contempt." 

who  granted  the  order;  but  questions  Kendriclc  v,  Wandall,  88  Hun  (N.  Y.) 

arising  away   from    the    referee   and  518. 

touching  the  validity  of  the  order  itself  1.  Wilson  v,  Andrews,  (Supm.  Ct.)  9 

are  entirely  different  in  their  nature  How.  Pr.  (N.  Y.)  44;  Kennedy  v,  Nor- 

and  do  not  belong  to  the  proceeding  cott,  (Supm.  Ct.  Spec.  T.)  54  How.  Pr. 

before  the  referee,  nor  can  they  prop-  (N.  Y.)87;  Hulsaver  v  Wiles,  (Supm. 

erly    be    raised    there."       Wilcox    v,  Ct.  Gen.  T.)   11  How.  Pr.  (N.  Y.)  449; 

Harris,  (County  Ct.)  59  How.  Pr.  (N.  Browningz/.  Hayes, 41  Hun (N.  Y.) 383; 

Y.)  262.  Brush  V.  Kelsey,  47  N.   Y.  App.  Div. 

TIm  Court  GommiMioner  in  IVisconsin  270;  Smith  v.  Johnson,  (Supm.  Ct.)  7 

has  power  to  grant  the  order  for  an  ex-  How.  Pr.  (N.  Y.)  40;  Coates  v.  Willtes, 

amination  before  a  judge,  but  he  has  92  N.  Car.  383. 

no  power  to  entertain  a  proceeding  for  Prooeedings  to  Compel  Report  —  When 

the  discovery  of  property  or  to  punish  Improper  to  Adjudicate  Fees.  —  When  a 

for  contempt.      In  re   Remington,    7  judgment  creditor  has  moved  to  com- 

Wis.  643.  pel   the   filing  by   the  referee  of  his 

Ihity  to  Obey  Oral  Direction  of  Beferee.  report,  and    the  referee    resists  such 

—  Under  Code  Pro.  N.  Y.,  §  302,  it  was  motion  for  the  reason  that  his  fees  are 

provideJ  that  "  if  any  person,  party,  unpaid,  the  court  cannot  determine  the 

or   witness  disobey   an   order  of  the  amount  of   his  fees,  if  neither  party 

judge   or  referee,  duly   served,   such  has    requested    such    determination, 

person,  party,  or  witness  may  be  pun-  Brush  v,   Kelsey,  47  N.  Y.  App.  Div. 

ished  by  the  judge  as  for  a  contempt."  270. 

In  construing  this  section  in  Lathrop  The  referee  reports  to  the  judge  the 

V,  Clapp,  40  N.  Y.  328,  the  court  said:  evidence  or  the  facts,  but  the  proceed- 

"  The  object   and  design  of  this  302d  ings  are  considered  as  before  the  judge, 

section  of  the  code   was  to  give  full  and  he  takes  the  case  from  the  referee's 

power  to  the  judge  to  punish  any  wit-  report  the  same  as  if  he  had  himself, 

ness  for  contempt  of  referee's  orders,  by  an  examination,  obtained  the  evi- 

that  a  full  and  complete  examination  dence  or  determined  the  facts.     Hul- 

of  the  witness  might  be  secured  with-  saver  v.  Wiles,  (Supm.  Ct.  Gen.  T.)  11 

out  a  special  application  to  the  court  to  How.  Pr.  (N.  Y.)  446 

compel  it;  and  I  think  when  the  referee  Motion   for    Discontinnanoe   or    Costs 

orders  the  witnesses  to  answer  to  ques-  Founded    on   Report.  ^  In  Kennedy  v, 

tions,  that  is  a  sufficient  service,  if  the  Norcott,  (Supm.  Ct.  Spec.  T.)  54  How. 

witness  is   present  when  the   referee  Pr.  (N.  Y.)  90,  it  was  held  that  it  was 

orders   him    to    answer."     Quoted   in  not  within  the  spirit  of  the  act  regu- 

Kendrick  z'.  Wandall,   88    Hun(N.  Y.)  lating  these   proceedings  that  a  dis- 

518.  continuance  of  the  proceedings  or  the 

Code  Civ.  Pro.  K.  Y.,  §  2457,  is  more  imposition  of  costs,  in  cases  where  the 
explicit,  and  provides  that  "  a  person  proceedings  are  had  before  a  referee, 
who  refuses  or  without  sufficient  ex-  should  be  had  or  made  before  the  re- 
cuse neglects  to  obey  an  order  of  a  port  of  the  referee  is  made,  and  that 
judge  or  referee  made  pursuant  to  the  before  acting  the  parties  on  either  side 
last  two  sections  or  to  any  other  pro-  should  have  notice  from  the  other  of 
vision  of  this  article,  and  duly  served  the  motion  to  be  made  founded  upon 
upon  him.  or  an  oral  direction  given  such  report. 

directly  to  him  by  a  judge  or  referee  in  2.  See  supra^  IX.  11.  Vacating  Order, 

the  course  of  the  special  proceeding.  Absence    of   Beferee.  —  In    Allen    v. 

•    *    *    may  be  punished  by  the  judge  Starring,  (Supm.  Ct.  Gen.  T.)  26  How. 
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modify,  and  if  such  application  is  denied  it  seems  that  the  defend- 
ant may  appeal.^ 

Xn.  Examination  —  1.  Object.  —  The  object  of  the  examina- 
tion is  to  allow  to  the  creditor  an  inexpensive,  direct,  and  effective 
method  of  ascertaining,  by  a  searching  inquiry,  the  character 
and  good  faith  of  transfers  of  the  debtor's  property,  as  well  as 
of  ascertaining  what  property  is  at  the  time  owned  by  the  debtor 
or  in  his  possession.*  It  is  a  purely  judicial  proceeding,  involv- 
ing an  investigation  into  facts  upon  sworn  testimony  and  the 
decision  of  questions  of  law  arising  on  the  facts  proved.' 

Pr.  (N.  Y.)  57,  an  order  was  obtained  debtor.  If  such  property  is  found  in 
that  the  debtor  appear  and  be  examined  his  possession,  he  must  turn  it  over  to 
before  a  referee.  At  the  time  set  the  the  sheriff  or  receiver,  as  the  court 
referee  was  absent,  whereupon  the  may  direct ;  if  found  in  the  hands  of 
judgment  creditor  obtained  an  order  dishonest  and  fraudulent  transferees, 
from  another  judge  appointing  another  the  receiver  may  institute  proper  pro- 
referee  and  reference.  It  was  held  that  ceedings  to  recover  it.  Millar  v. 
as  the  first  proceedings  were  still  in  Weaver,  (N.  Y.  City  Ct.  Gen.  T.)  23 
force  the  second  order  should  have  Misc.  (N.  Y.)  254. 
been  vacated  on  motion,  and  that  the  Answer  to  Complaint.  —  In  Corning  v. 
creditor  should  have  applied  to  the  Tooker,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 
judge  who  granted  the  original  order  16,  Harris,  J.,  said:  ''The  examina- 
for  the  appointment  of  another  referee  tion  is,  in  its  nature  and  effect,  an  an- 
or  should  have  made  application  to  swer  to  a  complaint."  Quoted  \nOTT*s 
the  referee  for  another  time  and  place  Case,  (Supm.  Ct.  Spec.  T.)  2  Abb.  Pr. 
for  the  hearing.  (N.  Y.)  457. 

1.  Conway  r.  Hitchins,  9  Barb.  (N.  Bales  of  Chancery  Praotioe  Applieablo, 

Y.)  378.  —  In  Sale  v.  Lawson,  4  Sandf.  (N.  Y.) 

Diioretionary  Order.  —  In   Pardee  v.  718,  it  was  held  that  the  rules  of  the 

Til  ton,   83  N.  Y.  623,  ihe  defendant  Court  of  Chancery  were  as  applicable 

failed  to  appear  before  the  referee  as  to  the  examination  of  the  debtor  under 

required  in  the  original  order,  and  was  the  code  as  to  the  proceedings  by  a 

ordered  to  show  cause  why  he  should  creditors'  bill.     Cited  in  Lilliendahl  v. 

not  be  punished  for  contempt.     Upon  Fellerman,   (Supm.   Ct.   Spec.  T.)   11 

the  return   day    the  judge  made   an  How.  Pr.  (N.  Y.)  528. 

order  substituting  another  referee  and  Any    defense    that     the    judgment 

requiring  the  defendant  to  appear  and  debtor  might  make  to  a  creditors'  bill 

answer  before  the  referee  last  named,  or  to  the  enforcement  of  the  judgment 

and  directing  that  the  contempt  pro-  is  available  to  him  in  supplementary 

ceedings  stand  over  until  after  such  ex-  proceedings.     Walker  v.   Donovan,  6 

amination.     It  was  held  that  such  order  Daly  (N.  Y.)  557. 

was  discretionary,  and  therefore  could  Objeetion  to  Maintenanoe  of  Prooeed- 

not  be  reviewed  on  appeal.  ings.  —  Where   the  debtor  is  brought 

8.  Berlest/.  Comstock,  104  Mich.  129;  before  the  judge  he  may  set  up  any 

Flint  V.  Webb.  25  Minn.  265;  Forbes  defense  he  has  to  the  proceedings;  or 

V.  Willard.  54  Barb.  (N.  Y.)  525,  37  if  he  is  required  in  the  first  instance  to 

How.    Pr.     (N.    Y.)    193;     Millar    v.  appear  before  a  referee,  he  may,  upon 

Weaver,  (N.  Y.  City  Ct.  Gen.  T.)  23  an  affidavit  disclosing  the  grounds,  ob* 

Misc.  (N.  Y.)  254;  Matter  of  Sickle,  52  tain  an  order  for  the  party  who  insti- 

Hun  (N.  Y.)  531;  Clapp  t/.   Lathrop,  tuted   the  proceedings  to  show  cause 

(Supm.  Ct.  Gen.  T.)  23  How.  Pr.  (N.  why   they   should   not   be   dismissed. 

Y.)423;  Leroy  v.   Halsey,  i  Duer  (N.  Walker  v.  Donovan,  6  Daly  (N.Y.)  557. 

Y.)  591,  Code  Rep.  N.  S.  (N.  Y.)  276;  An  objection  to  the  maintenance  of 

Sandford  v,  Carr,  (Supm.Ct.  Spec.  T.)  the  proceedings  can  be  taken  by  the 

2   Abb.    Pr.   (N.  Y.)  462;  Lathrop  v,  debtor  only,  and  cannot  be  raised  on 

Clapp,  40  N.  Y.  328,  100  Am.  Dec.  493.  behalf    of    a    witness.     In  re  Sickle, 

See  also  infra,  XII.  2.  Scope.  (Supm.  Ct.  Gen.  T.)  17  Civ.  Pro.  (N. 

The  purpose  of  such  examinations  Y.)  138. 

is  to  discover  property  of  the  judgment  8.  McCuUough  v,  Clark,  41  Cat.  303. 
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Xzuninatloa  Part  of  BMordi  of  Court.  —  An  examination  taken  pursu- 
ant to  an  order  in  supplementary  proceedings  is,  though  uncom- 
pleted, a  part  of  the  records  of  the  court,  and  should  be  filed  as 
such.^ 

S.  Soope — a.  In  General.  —  It  is  impossible  to  lay  down  any 
particular  rule  as  to  the  scope  of  the  examination  in  supple- 
mentary proceedings,  further  than  that  the  whole  examination 
must  have  for  its  single  object  to  ascertain  whether  there  is  any 
property  of  the  judgment  debtor  which  ought  to  be  applied  to 
the  payment  of  the  judgment;*  and  the  extent  of  this  inquiry 
must  be  left  to  the  good  sense  and  discretion  of  the  officer  under 
whose  direction  the  examination  takes  place,  reference  being 
had  to  this  general  object.'     To  apply  to  such  an  examination 

See  also  Lyons  v.  Marcher,  119  Cal.  self  sets  up  a  claim  to  the  properly. 

382.  Sandford  v.  Carr.  (Supm.  Ct.  Spec.  T.) 

In  Estey  v.  Fuller  Implement  Co.,  a  Abb.  Pr.  (N.  Y.)  462. 
82  lovra  678,  after  the  granting  of  an  Where  the  debtor  has  sold  property 
order  of  examination,  the  judgment  which  belongs  to  him  and  has  recei\red 
debcor  and  his  wife  appeared  and  con-  full  value,  an  inquiry  as  to  the  name 
sented  thai  the  case  be  heard  in  open  of  the  purchaser  is  immaterial;  but 
court.  Afterwards  both  filed  answers,  where  the  property  has  been  disposed 
and  the  clerk  entered  and  treated  the  of  for  less  than  the  value  and  on  con- 
proceeding  as  an  action  against  them,  dition  that  it  will  be  returned  for  the 
It  was  held  that  neither  the  entry  of  sum  paid,  the  question  is  proper, 
the  clerk,  the  filing  of  answers,  nor  the  Williams  v.  Carroll,  2  Hill.  (N.  Y.)439. 
fact  that  the  examination  was  had  in  Remedy  for  Insnfloient  Answer. —  In 
open  court  relieved  the  proceeding  of  Coffin  v,  McClure,  23  Ind.  358,  it  was 
its  true  character,  and  that  being  a  held  that  a  demurrer  was  not  required 
proceedins:  supplementary  to  execution  to  test  the  sufficiency  of  the  answer; 
the  rules  of  practice  relating  thereto  that  if  the  answer  was  not  full  the 
would  be  observed.  court  had  ample  power  on  motion  to 

1.  Matter  of  Falkenburg,  (N.  Y.  City  require  a  more  complete  disclosure, 
Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  418,  citing  and  that  if  it  did  not  constitute  a  de- 
Fiske  V.  Twlgg,  (N.  Y.  Super.  Qi .  Gen.  fense  to  the  claim  made  in  the  affidavit. 
T.)  5  Civ.  Pro.  (N.  Y.)  41.  or  if  it  admitted  the  claim,  the  court 

2.  McCulIougii  V.  Clark,  41  Cal.  302;  should  make  such  order  as  was  just. 
Flint  V.  Webb,  25  Minn.  265,  Clapp  8.  Flint  v.  Webb,  25  Minn.  265; 
V.  Lathrop,  (Supm.  Ct.  Gen.  T.)  23  Clapp  v,  Lathrop,  (Supm.  Ct.  Gen.  T.) 
How.  Pr.  (N.  Y.)423;  Leroy  V.  Halsey,  23  How.  Pr.  (N.  Y.)  423;  Leroy  v. 
I  Duer(N.  Y.)59i;  Matter  of  Sickle,  52  Halsey,  i  Duer  (N.  Y.)  591:  Seligman 
Hun  (N.  Y.)  531,  17  Civ.  Pro.  (N.  Y.)  v,  Wallach,  (N.  Y.  Super.  Ct.  Spec.  T.) 
144;  In  re  Rindskopf,  (C.  PI.  Spec.  T.)  16  Abb.  N.  Cas.  (N.  Y.)  317,  6  Civ.  Pro. 
8  Civ.  Pro.  (N.  Y.)  246,  note;  Selig-  (N.  Y.)  234;  Heilbronner  v.  Levy,  64 
man  v,  Wallach,  (N.  Y.  Super.  Ct.  Wis.  637.  See  also  Cleveland  v,  Burn- 
Spec.   T.)    6    Civ.    Pro.   (N.   Y.)  234;  ham,  60  Wis.  16. 

Schneider  v,  Altman,  (N.  Y.  Ciiy  Ct.  **  Great  latitude  is  usually  allowed 

Gen.  T.)  8  Civ.  Pro.  (N.  Y.)  242;  Millar  in   the  examination.    The  creditor  is 

V,  Weaver,  (N.  Y.  City  Ct.  Gen.  T.)  23  alwaysentitled  to  prosecute  the  inquiry 

Misc.  (N.  Y.)  254.  to  such  an  extent  as  to  enable   him 

Upon   the  examination   the    debtor  to  ascertain  the  true  condition  of  the 

should  not  be  required  to  answer  ques-  property   and   business  affairs  of  the 

tions  which  do  not  tend  to  show  that  judgment  debtor.*'   Hagerman  t/.  Tong 

he  possesses  property  which  might  be  Lee,  12  Nev.  334. 

applied  in  satisfaction  of  the  judgment.  Money  Lost  at  Gaming.  —  In  Steinhart 

Hunt   V.   Enoch,   (C.   PI.  Spec.  T.)  6  v.  Farrell,  (N.  Y.  City  Ct.  Spec.  T.)  3 

Abb.  Pr.  (N.  Y.)  212.  N.  Y.  St.  Rep.  292,  it  was  held  that 

A  witness  will  not  be  excused  from  where  the  judgment  debtor  had  lost 
answering  on  the  ground  that  he  him-  money  at  gaming,   he  might  be  re- 
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the  strict  technical  rules  governing  the  examination  of  a  witness 
on  the  trial  of  a  cause,  or  even  the  less  strict  rules  applicable  to 
a  cross-examination,  would  be  to  impair  seriously  the  efficiency 
and  usefulness  of  the  remedy  which  the  proceeding  is  intended 
to  give,  and  in  many  cases  to  destroy  it  entirely.  Hence  the 
court  will  not  interfere  and  limit  such  an  examination  unless  it 
is  made  to  appear  very  clearly  that  there  has  been  an  abuse  of 
discretion  by  the  examining  officer  in  requiring  the  judgment 
debtor  to  answer  improper  interrogatories.*  The  debtor  will  not 
be  allowed  to  make  evidence  for  himself  by  stating  matter  not 
called  for  by  the  question,  but  he  cannot  be  expected  on  all 
occasions  to  give  a  categorical  answer  to  a  question  skilfully  put 
upon  a  knowledge  of  facts,  and  possibly  with  a  view  to  involve 
him  in  difficulties.* 

b.  Assignment  by  Debtor.  —  Where  it  appears  that  the 
judgment  debtor  has  made  an  assignment  for  the  benefit  of 
creditors,  the  examination  is  not  necessarily  limited  to  property 
acquired  since  the  assignment,  and  it  is  error  so  to  limit  it.'     It 

quired   to   state   when  and   where  he  Cl.  Gen.  T.)  i6  Abb.   N.  Cas.  (N.  Y.) 

lost  it,  and  the  names  of  the  winners,  312,  8  Civ.  Pro.  (N.  Y.)  242;  Selignnan 

in  orderthat  the  receiver  might  sue  for  v.  Wallach,  (N.  Y.  Super.  Ct.  Spec.  T.) 

its  recovery.  16  Abb.  N.  Cas.  (N.  Y.)  317,  6  Civ.  Pro. 

1.  Heilbronner  v.  Levy,  64  Wis.  636.  (N.  Y.)  234;  Bannigan  v,  Piek.  8  Civ. 

See   also   Cleveland   v.    Burnham,   60  Pro.  (N.  Y.)  247,  note. 

Wis.  16.  In  In  re  Rindskopf,  (C.  PI.  Spec.  T.) 

Limitation  of  Bole.  —  In   Warber  v,  8  Civ.  Pro.  (N.  Y.)  246.  note,  the  court 

Rosenstein,  i  N.  Y.  Rec.  iot,  the  court  held  that  there  might  be  an  examina- 

said:   **  I  am  fully  in  sympathy  with  a  tion  as  to  the  amount  of  the  property 

liberal  examination  in  supplementary  embraced  in  the  assignment,  and  as  to 

proceedings,  but  there  is  a  point  be-  the  amount  of  debts  that  appeared  on 

yond  which  the  examination  ought  not  the   books   to  be    payable  out  of   the 

to  go.'*     In  this  case  it  was  shown  that  a5signe(i  estate;   but  that  the   referee 

over  four  hundred  pages  of  testimony  should  not  permit  an  inquiry,  under 

had    been  taken,  and   about   twenty-  the  pretense  that  it  was  to  ascertain 

eight   witnesses   examined,    many   of  the  amount  of  debts  appearing  on  the 

them  two  or  three  times.  books,  which  in  fact  was  to  determine 

No  Formal  Isfues.  —  Upon  the  exam-  whether  the  book  entries  were  fictitious 
ination  there  are  no  formal  issues  or  whether  the  assignor  was  really  in- 
framed,  for  in  the  very  nature  of  the  debted  to  the  amounts  that  appeared 
proceeding  it  would  generally  be  im-  on  the  books. 

possibfe  to  frame  specific  issues  in  ad-  After  Aetion  to  Set  Aside  Assignment, 

vance  of  the  examination  of  the  judg-  — In   Schloss  v.  Wallach,  (Supm.  Ct.) 

ment  debtor.     Until  such  examination  16  Abb.   N.   Cas.  (N.  Y.)  319,  note,  it 

has  disclosed  information  concerning  was  held  that  wherean  action  has  been 

his   properly   there   is   nothing    upon  brought  to  set  aside  a  voluntary  assign- 

which  an  issue  can  be  framed.     Mc-  ment  on  the  ground  of  fraud,  the  judg- 

Cullough  V,  Clark,  41  Cal.  302  meni  creditor,  in  the  examination  in 

8.  Le  Roy  v.  Halsey,  (N.  Y.  Super,  proceedings  supplementary  to  execu- 

Ct.  Spec.  T.)  Code  Rep   N.  S.  (N.  Y.)  tion,  should  be  limited  in  his  examina- 

275,  wherein  it  was  said  that  the  debtor  tion  to  property  acquired  subsequent 

should  be  allowed,  however,  to  state  to  the  filing  of  the  creditors'  bill, 

in  his  answer  such  facts  as  are  neces-  Intention  to   Defraud.  —  An  assignor 

sary  to  enable  the  court  to  understand  who  is  called  as  a  witness  to  prove  facts 

the  true  position  of  the  things  or  matter  tending  to  show  that  the  assignment 

inquired  of.  was  fraudulent  as  against  his  creditors 

8.  Schneider  v.  Altman,  (N.  Y.  City  may  be  asked  on  the  cross-examination 
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seems,  however,  that  upon  the  examination  of  an  assignee  for 
the  benefit  of  creditors,  the  proceedings  can  be  had  only  in  aid 
of  the  assignment,  and  not  in  hostility  thereto ;  *  and  where  a 
creditor  has  joined  in  a  general  assignment  and  proved  his  claim 
he  can  examine  the  debtor  only  as  to  property  acquired  by  him 
subsequent  to  the  assignment.* 

c.  Answers  Tending  to  Convict  of  Fraud.  —  A  party  or 
witness  will  not  be  excused  from  answering  a  question  on  the 
ground  that  his  answer  will  tend  to  convict  him  of  a  fraud  '  or 
to  prove  that  he  has  been  a  party  or  privy  \o  an  assignment, 
conveyance,  transfer,  or  other  disposition  of  property;*  but  his 
answer  cannot  be  used  against  him  in  any  criminal  proceeding  or 
prosecution.* 

whether  in  making  the  assignment  he  Super.  Ct.  Spec.  T.)  2  Abb.  N.  Cas.  (N. 

had  any  intent  to  defraud  his  creditors.  Y.)  360.  53  How.  Pr.  (N.  Y.)  280;  Matter 

Seymour    v,    Wilson,    (Ct.    App.)    15  of  Siclcle.  52  Hun  (N.  Y.)  531. 

How.  Pr.  (N.  Y.)  355.  If  answers  to  questions  throw  any 

1.  In  re  Sickle,  (Supm.  Ct.  Gen.  T.)  doubt  on«  the  bona  fides  of  a  sale,  the 
17  Civ.  Pro.  (N.  Y.)  142,  citing  Matter  examination  may  be  thorough  on  that 
of  Holbrook,  99  N.  Y.  539.  See  also  point,  as  such  fraudulent  transfer  does 
In  re  Rindskopf,  (C.  PI.  Spec.  T.)  8  not  afford  any  protection  against  the 
Civ.  Pro.  (N.  Y.)  246,  note.  creditor.     Clapp  v.   Lathrop,  (Supm. 

2.  Wilson  Brothers  Woodenware,  Ct.  Gen.  T.)  23  How.  Pr.  (N.  Y.)  423, 
etc.,  Co.  V.  Daggett,  (N.  Y.  City  Ct.  citing  Leroy  v.  Halsey,  i  Duer  (N.  Y.) 
Gen.  T.)  9  Civ.  Pro.  (N.  Y.)  408.  591. 

8.  State  V.  Burrows,  33  Kan.  10;  In  Mechanics,  etc.,  Nat.  Bank  v. 
Fotbes  V.  Willard,  54  Barb.  (N.  Y  )  Healy.  14  N.  Y.  Wkly.  Dig.  120,  the 
527:  Keiley  v.  Dusenbury,  (M.  Y.  creditor  was  allowed  to  show  by  an  ex- 
Super.  Ct.  Spec.  T.)  2  Abb.  N.  Cas.  amination  that  a  purchase  of  the  debt- 
(N.  Y.)  360,  52  How.  Pr.  (N.  Y.)  280;  or's  property  was  not  made  in  good 
Lathrop  v.  Clapp,  40  N.  Y.  332,  (Supra,  faith.  Citid  in  Seligman  v.  Waliach, 
Ct.  Gen.  T.)  23  How.  Pr.  (N.  Y.)  423;  (N.  Y.  Super.  Ct.  Spec.  T.)  6  Civ.  Pro. 
Sleinhart  v,   Farrell.  (N.  Y.  City   Ct.  (N.  Y.)  232. 

Spec.  T.)3  N.  Y.  St.  Rep.  293;  Matter  5.  Forbes  v.  Wizard,   54  Barb.  (N. 

of  Sickle,  52  Hun  (N.  Y.)  531.  17  Civ.  Y.)  525;  Keiley  v.  Dusenbury,  (N.  Y. 

Pro.  (N.  Y.)  144;  Marx  v,  Spaulding,  Super.  Ct.  Spec.  T.)  52  How.   Pr.  (N. 

43  Hun  (N.  Y.)  366;  Clapp  v,  Lathrop,  Y.)  280,  2  Abb.   N.  Cas.  (N.  Y.)  360; 

(Supm.   Ct.  Gen.  T.)  23  How.  Pr.  (N.  Dusenbury  v.  Dusenbury, (N.  Y.  Super. 

Y.)    423;     La    Fontaine    v.    Southern  Ct.  Gen.  T.)  63  How.  Pr.  (N.  Y.)  350, 

Underwriters  Assoc,  83  N.  Car.  143.  48   N.  Y.   Super.  Ct.  206;    People   v. 

**  The  act  contemplates  a  thorough  Spier,   12   Hun  (N.  Y.)  70,  2  Abb.  N. 

and  searching  examination    into    all  Cas.  (N.  Y.)  466;  Barber  v  People,  17 

fraudulent    dispositions    of    property  Hun  (N.  Y.)  366;   Clapp  v.   Lathrop, 

midc  to  defeat  creditors,  and  does  not  (Supm.  Ct.   Gen.  T.)  23  How.  Pr.  (N. 

allow  the  inquiry  to  be  evaded  upon  Y.)  423;    Steinhart  v,  Farrell,  (N.  Y. 

any  ground  of  the  self-criminating  an-  City  Ct.  Spec.  T.)  3  N.  Y.St.  Rep.  293; 

swer  which  may  follow.     It  must  be  La  Fontaine  t^.  Southern  Underwriters 

answered   whatever  its   bearing  upon  Assoc,  83  N.  Car.  143. 

the  witness  and  however  strongly  tend-  In  New  York,  prior  to  April  20, 1881, 

ing  to  show  his  fraudulent  conduct,  examinations  taken  in  supplemeniarr 

because  this  is  necessary  to  the  credit-  proceedings  could  not  be  used  as  evf- 

or's  relief,  and  fraud  finds  no  favor  in  dence  against  the  party  examined  in 

the  law."     La  Fontaine   v.   Southern  criminal  or  civil    proceedings.      The 

Underwriters  Assoc,  83  K.  Car.  143.  amendment  of  that  date  struck  out  the 

See  also  Lathrop  v,  Clapp,  40  N.  Y.  word  "  civil."     Dusenbury  v,  Dusen- 

328.  bury,  48  N.  Y.  Super.  Ct,  205,  63  How. 

4.  Marx  v.  Spaulding.  43  Hun  (N.  Pr.  (N.  Y.)  350. 

Y.)366;  Keiley  v.  Dusenbury,  (N.  Y.  In  Baker  v.  McLaughlin,  19  N.  Y. 
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3.  Proceedings  on  Examination  —  a.  In  General.  —  The  oath 
administered  at  the  beginning  of  the  examination  is  as  solemn 
and  sacred  as  that  taken  in  a  trial  or  other  proceeding,  and 
carries  the  same  penalties  for  its  violation,  except  as  relief  may 
be  given  by  statute.*  Either  party  may  be  examined  as  a  wit- 
ness in  his  own  behalf,  and  may  produce  and  examine  other 
witnesses  as  upon  the  trial  of  an  action.*    Third  persons  alleged 

Wkly.  Dig.  29,  U  was  held  that  the  re-  2.  McCallough  v,  Clark,  41  Cat.  303; 

ception  in  evidence  against  a  party  to  Bipus  v.  Deer,  106  Ind.  135;  Devan  v. 

a  civil  action  of  an  answer  given  by  Ellis,  39  Ind.  74;  McDonnell  v.  Hen- 

him   in    his  examination    in    supple-  derson,  74  Iowa  621;  Colton  v,  Bige- 

mentary  proceedings  was  not  error.  low,  41  N.  J.  L.  267;  Seyfen  v.  Edison, 

But  in  Barber  v.  People,  17  Hun  (N.  47  N.  J.   L.  428;  In  re  Sickle,  (Supm. 

Y.)  366,  where  it  was  sought,  on  an  Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  142, 

indictment  for  obtaining  money  under  52  Hun  (N.  Y.)529;  Tompkins  County 

false   pretenses,   to  prove  debts    due  Bank  v,  Trapp,  (Supm.  Ct.)  21  How. 

from  the  accused,  it  was  held  that  his  Pr.  (N.  Y.)  19;  Sandford  v.  Carr,  (Supm. 

testimony  in  prior  supplementary  pro-  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  462; 

ceedings  was  not  admissible.  Clapp  v.  Lathrop,  (Supm.  Qk,  Gen.  T.) 

Olijeot  of  Bule.  —  In  Lathrop  v.  Clapp,  23  How.  Pr.  (N.  Y.)  423;  Semmes  v, 

40  N.  Y.  332,  the  court  said:  **  This  Noell,  Daily  Reg.  (N.  Y.)  March  30. 

enactment  was  undoubtedly  made  to  1886,  (Supm.  Ct.)  18  Civ.  Pro.  (N.  Y.) 

give  a  more   full    examination    than  200,  note;  Howe  v,  Welch,  (N.  Y.  City 

could  be  attained  without  it."     Quoted  Ct.  Spec.  T.)  11  Civ.  Pro.  (N.  Y.)445; 

in  Keiley  v.  Dusenbury,  (N.  Y.  Super.  Coates  v.  Wilkes,  92  N.  Car.  382;  La 

Ct.  Spec.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  Fontaine    v.    Southern    Underwriters 

360.    See  also  Steinhart  v,  Farrell,  (N.  Assoc,  83  N.  Car.  143. 

Y.  City  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  **  The  right  to  examine  the  judgment 

293.  debtor  is  the  privilege  of  the  creditor. 

Evidence  to  Obtain  Warrant  under  Hon-  It  was  given  for  his  benefit  and  ad- 

impriBonment  Act.  —  The  testimony  of  a  vantage  to  enable  him  more  effectually 

debtor  may  be  used  as  evidence  of  his  to  discover  the  property  of  the  debtor." 

fraud  to  obtain  a  warrant  of  arrest  Colton  v.  Bigelow,  41  N.  J.  L.  266. 

under  the    non-imprisonment  act,  as  Cross-examination.  —  Wherethe  judg- 

such  proceedings  are  not  criminal  pro-  ment  debtor  is  examined  the  creditor 

ceedings  within  the  rule.     People  v,  does  not  thereby  make  him  his  wit- 

Speir,  (Supm.  Ct.  Gen.  T.)  2  Abb.  N.  ness,  and  may  cross-examine  him  and 

Cas.  (N.  Y.)  466.  contradict  him.    Coates  v,  Wilkes,  92 

Probable  Effect  of  Answer  —  Question  N.  Car.  376. 

for  Coort.  —  Where  a  witness  declines  So    in    like   manner  the  judgment 

to  answer  questions  on  the  ground  that  debtor  is  at  liberty  to  cross-examine 

his  answers  will  tend  to  incriminate  witnesses  called  in  the  course  of  the 

him,  it  is  the  province  of  the  court  to  proceedings.     Seyfert  v,  Edison,  47  N. 

determine   whether  that  will  be  the  J.  L.  432. 

probable  efifect  of  the  answers  if  given;  The  Judgment  Debtor's  Wife  maybe 
and  when  it  is  fairly  ascertained  that  required  to  disclose  whether  she  has 
such  will  not  be  the  effect,  the  witness  property  of  the  husband  under  her  con- 
should  be  required  to  answer  the  ques-  trol,  and^  may  be  attached  as  for  con- 
tions  put  to  him.  Forbes  z/.  Willard,  tempt  for  refusing  to  answer.  O'Brien's 
54  Barb.  (N.  Y.)  524.  Petition,  24  Wis.  547. 

1.  Maynard  v.  O'Kane,  i  N.  Y.  Law  In  Blabon  v,  Gilchrist.  67  Wis.  38.  it 

Rec.  202.    See  also  Devan  v»  Ellis,  29  was  held   that   where   the    judgment 

Ind.  72.  debtor  is  a  married   woman  her  hus- 

A  corporation  must  attend  by  and  band  is  not  a  competent  witness  for  or 

under  the  oath  of  an  officer  thereof,  against  her,  except  as  to  matters  trans- 

Pendergast  v,  Dempsey,   (Supm.  Ct.  acted  by  him  as  her  agent. 

Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  198;  De-  An  Assignee  for  the  Benefit  of  Creditors 

van  t'.  Ellis,  29  Ind.  72.    And  the  judge  may  be  examined  as  to  the  assigned 

may  in  his  discretion  specify  the  offi-  properly,  and  the  judgment  creditor 

cer.    Code  Civ.  Pro.  N.  Y.,  g  2444.  does  not  waive  his  right  to  an  examina- 
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to  be  indebted  to  the  judgment  debtor  may  be  called,^  but  such 
parties  can  only  be  required  to  answer  concerning  the  alleged 
indebtedness  and  as  to  the  fact  whether  they  have  property 
belonging  to  the  judgment  debtor.* 

lion  by  bringing  an  action  to  set  aside  SBaminatlon  Before  Betuu  of  Ezaea- 

the  assignment.    In  r^  Sickle,  (Supra,  tion.  —  A  third   peison   alleged   to  be 

Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  138.  indebted  to  the  judgment  debtor  or  to 

In  Indiaiia  the  statute  (now  Horner's  have  property  belonging  to  him  may 

Stat.  Ind.  i8q6,  §  822)  provides  that  all  be  examined  before  the  return  of  the 

proceedings  after  the  order  has  been  execution.     Holbrook  v.  Orgler,  40  N. 

made  requiring  parties  to  appear  and  Y.  Super.  Ct.  37. 

ansvrer    shall    be    summary    without  Indiana,  —  The  right  given  by  Rev. 

further  pleadings,  upon  the  oral  testi-  Stat.  Ind.,  §  819,  to  require  a  third  per- 


mony  of  parties  and  witnesses.  Dill- 
man  v,  Dillman,  go  Ind.  588;  Pouder 
V.  Tate,  III  Ind.  148;  Burketl  v,  HoU 
man,  104  Ind.  6;  Bipus  v.  Deer,  106 
Ind.  135.  But  the  sufficiency  of  the 
order  and  affidavit  first  filed  may  be 
tested  by  demurrer  or  motion  to  dis- 
miss or  strike  out.  Dillman  v.  Dill- 
man,  go  Ind.  588;  Pouder  v.  Tate,  iii 


son  alleged  to  be  indebted  to  the  judg- 
ment debtor  to  appear  and  be  examined 
while  the  execution  is  still  in  the  hands 
of  the  sheriff  must  be  exercised  in 
connection  with  section  816,  and  as 
against  the  debtor  the  creditor  must 
show  that  the  debtor  unjustly  refuses 
to  apply  the  money  which  it  is  sought 
to  reach.     Mitchell  v.  Bray,  zo6  Ind. 


Ind  150;  Burkett  v,  Holman,  104  Ind.  265. 

6;  Bipus  V.  Deer,  106  Ind.  138;  Hutch-  Examinatioii  of  Debtor  Not  Essential. — 

iosjn  9.  Trauerman,  112  Ind.  21.  It  is  not  necessary  that  the  debtor  him- 

1.  Bronzan  v,  Drobaz,   93  Cal.  647;  self  should  be  examined,  but  his  pos- 

Mitchell  V.  Bray,  106  Ind.  265;  Fowler  session  of  property  may -be  shown  en- 


V.  Griffin,  83  Ind.  299;  Folsom  v,  Clark, 
48  Ind.  414;  Baker  v.  State,  109  Ind. 
50;  DillmEn  v.  Dillman,  90  Ind.  585; 
Devan  v.  Ellis,  29  Ind.  74;  Menage  v. 
Lustfield,  30  Minn.  487;  Terry  v,  Hultz, 
(County  Ct.)  39  How.  Pr.  (N.  Y.)  170; 
Tompkins  County  Bank  v.  Trapp, 
(Supm.  Ct.)  21  How.  Pr.  (N.  Y.)  21; 
Holbrook  v.  Orgler,  40  N.  Y.  Super. 
Ct.  37;  Graves  v.  Lake,  (County  Ct.) 
12  How,  Pr. (N.  Y.)33;  Farmers*,  etc., 
Nat.  Bank  v.  Burns,  109  M.  Car.  rog; 
Coates  V.  Wilkes.  94  N.  Car.  180. 

Upon  an  execution  returned  unsatis- 
fied the  plaintiff  may  institute  sup- 
plementary   proceedings    against    the 


tirely  by  the  examination  of  other  wit- 
nesses. .  Graves  v.  Lake,  (County  Ct.) 
12  How.  Pr.  (N.  Y.)  33. 

Corporations.  —  An  officer  of  a  munic- 
ipal corporation  having  funds  of  such 
corporation  in  his  hands  may  be  ex- 
ammed  at  the  instance  of  an  execution 
creditor  of  such  corporation.  Lowber 
V.  New  York,  (Supm.  Ct.  Spec.  T.)  5 
Abb.  Pr.  (N.  Y.)  26S. 

So  a  domestic  corporation  may  be 
examined  as  a  third  person  having 
property  of  the  judgment  debtor. 
Wainwrighi  v.  Tiffiny.  (N.  Y.  City  Ct. 
Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  223. 

But  a  third  person  cannot  be  exam- 


defendant,  and  may  call  and  examine    ined  as  to  the  property  of  the  judgment 
as  witnesses  all  persons  who  are  sup-    debtor  where  the  latter  is  a  domestic 


posed  to  be  indebted  to  the  defendant 
or  who  have  knowledge  of  any  prop- 
erty belonging  to  him.     Anonymous, 
(Supm.  Ct.)  II  Abb.  Pi.  (N.  Y.)  108. 
In  Millar  v.  Weaver.  (N.  Y.  City  Ct. 


corporation.     Fitchburgh  Nat.  Bank  v. 
Bushwick  Chemical  Works,  (N.  Y.  City 
Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  156. 
2.  Tompkins  County  Bank  v,  Trapp, 
(Supm.  Ct.)  21   How.   Pr.  (N.  Y.)  21. 


Ct-.n.  T.)  23   Misc.  (N.   Y.)  254,  it  was    holding  further  that  a  general  denial 


held  that  upon  the  examination  of  a 
third  person  who  originally  held  an 
interest  in  an  estate  as  trustee  of  the 
judgment  debtor,  the  judgment  cred- 
itor can  show  that  the  transfer  of  this 
interest  made  by  the  debtor  to  a  third 


under  oath  of  both  propositions  is  all 
that  can  be  required. 

Under  the  statute  formerly  in  force 
in  Indiana  it  was  held  that  the  answer 
of  the  debtor  or  a  third  person  deny- 
ing the  possession  of  property  or  the 


person  was  a  mere  subterfuge  intended  alleged  indebtedness  was   not  conclu- 

to  delay  creditors,  and  that  the  trustee  si ve  upon  any  question  of  fact  involved 

himself   furnished   the   consideration,  therein;  but  that  as  to  any  such  ques- 

which  was  inadequate.  tions   pleadings  might  be    filed    and 
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b.  Refusal  to  Answer.  —  Where  a  party  or  witness,  after 
being  sworn,  refuses  to  answer  a  material  and  pertinent  ques- 
tion,^ or  where  he  gives  indirect  or  evasive  answers,*  he  may  be 
punished  for  contempt. 

c.  Attendance  of  Witnesses.  —  The  judgment  creditor  has 
the  same  rights  in  respect  to  enforcing  the  attendance  and  con- 
ducting the  examination  of  witnesses  in  his  behalf  as  a  plaintiff 
would  have  in  the  trial  of  an  action  at  law,'  including  the  right 

issues  either  of  law  or  fact  might  be  But  a  referee  has  no  power  to  com- 

joined  and  such  issues  heard  and  de-  pel  a  third  person,   summoned  as  a 

cermmed  in  the  same  manner  as  other  witness,  to  testify  where  the  original 

issues  of  law  and  fact  in  other  civil  order  of  examination  has  never  been 

actions  or  proceedings.    Toledo,  etc.,  served  on  the  judgment  debtor.   People 

R.  Co.  V.  Howes,  68  Ind.  458.     So  in  v,  Warner,  51  Hun  (N.  Y.)  56. 

Kissell  V.  Anderson.  73  Ind.  485,  after  2.  Lathrop  v.  Clapp,  40  N.  Y.  328. 

referring  to   the   above   decision,    the  8.  Collon   v.  Bigelow,  41   N.   J.   L. 

court  said:     "  The  effect  of   this  de-  267;  Matter  of  Sickle,  52  Hun  (N.  Y.) 

cision   is  to  place  proceedings  supple-  529.   17  Civ.   Pro.  (N.  Y.)  T42;  People 

mentary  to  executions  substantially  on  v.  Warner,  51  Hun  (N.  Y.)  57;    Smith 

the  same  footing  as  any  other    civil  c.   Johnson,  (Supm.   Ct.)  7  How.   Pr. 

action;    and   therefore  if  any  party  to  (N.  Y.)  40. 

such  pioceedings  may  wish  to  take  the  rorm  of   BubpcBoa.  —  In   Knowles  </. 

opinion  of  this  court  in  regard  to  any  De  Lazare,  (C.  PI.  Spec.  T.)8Civ.  Pro. 

supposed  error  of  the  trial  court  there-  (N.    Y.)    386,    ii    was  held    that    the 

in.    we   are  of   the   opinion  that  such  subpcena  requiring  a  witness  to  appear 

error  must  be  saved  and  presented  in  and    be    examined    before    a    referee 

and  by  the  record,  in  the  same  manner  should  not  be  in  the  usual  form  of  a 

as   in   any  other  civil   action."     The  subpoena  in  an  action,  but  should  be 

Code  of  i88[  by  implication  overruled  in  form  provided  by  Code  Civ.  Pro.  N. 

the  foregoing  cases  and  provided  that  Y.,  g  854;    therefore  that  a  subpoena 

there  shall  be  no  new  pleadings  filed  signed  by  the  clerk  of  the  court  was 

in   such  cases,   except  that  the  suffi-  not  sufficient,  but  it  should  be  issued 

ciency  of  the  plaintiff's  affidavit  or  veri-  under  the  hand  of  the  referee  or  judge 

fied   complaint  may  be  tested   by  de-  before    whom    the    proceedings  were 

murrer  or  motion  to  dismiss  or  strike  had. 

out.     Burkett  f.  Holman,  104  Ind.  II;  Order     to    Enforoe    Attendaneo.  —  In 

Blpus  V,  Deer,  106  Ind   138.  People  v.  Warner,  51  Hun  (N.  Y.)  57, 

i.  People    V,   Marston,   (Supm.   Ct.  it  was  held  that  the  judge    had    no 

Gen.    T.)   18   Abb.    Pr.   (N.    Y.)    257;  authority  to  enforce  the  attendance  of 

Lathrop  v,  Clapp,  40  N.  Y.  328,  (Supm.  a  witness  by  a  mere  order,  but  that  his 

Ct.  Gen.  T.)  23  How.  Pr.  (N.  \.)\\\\  attendance  could  be  enforced  only  by 

People  V,  Mead,  (Supm.  Ct.  Spec.  T.)  due  service  of  a  subpoena  as  upon  the 

29   How.    Pr.   (N.  Y.)  360;    O'Brien's  trial  of  an  action. 

Petition.  24  Wis.  547.  An  Aiiignee  for  the  Benefit  of  Creditors 

Where  it  appeared  that  the  judgment  isnotaparty  to  supplementary  proceed- 

debtor  had  transferred  property  to  one  ings  instituted  against  his  assignor,  nor 

of  the  witnesses,  it  was  held  that  such  does  the  service  of  a  subpoena  upon  him 

witness  was  bound  to  answer  all  ques-  make  him  such.     In  re  Sickle,  (Supm. 

tions  concerning  the  transfer  and  the  Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  142. 

consideration   therefor,   and  upon   re-  limitation  of  Bight.  —  The  right  to 

fusal  to  answer  he  was  liable  to  pun-  the  process  of  subpoena  and  to  examine 

ishment    for    contempt.      Lathrop    v,  witnesses  is  gone  as  soon  as  the  pro- 

Clapp,  40  N.  Y.  328.  ceedings  are  terminated  by  the  action 

Where  a  person   has  appeared   and  of  the  parties  or  by  operation  of  law. 

been  sworn  as  a  witness  he  is  obliged  People  v.  Warner,  51  Hun  (N.  Y.)  56. 

to  answer  any  material  or  pertinent  Notice  of  Examination  of  Witneeset.  — 

question,   whether  he  has  or  has  not  In  Shannon  v.  McMurtrie,  48  N.  J.  L. 

been  subpoenaed.     People  v,  Marston,  427,   it   was  held   that  the  judgment 

(Supm.  Ct.  Gen.  T.)  18  Abb.  Pr.  (N.  debtor  was  entitled  to  notice  of  the  ex- 

Y.)  259.  amiaation  of  witnesses,  and  that,  no 
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to  compel  the  production  of  books  and  papers  by  subpoena  duces 
tecum.^ 

d.  Right  to  Counsel.  —  The  debtor  is,  of  course,  entitled  to 
be  represented  by  counsel;*  and  while  this  privilege  does  not 
belong  to  a  mere  witness  as  a  matter  of  right,*  it  may  be  accorded 
by  the  court  or  referee  in  the  exercise  of  a  sound  discretion."* 

other  mode  of  notifying  him  being  pro-  tain  possession  of  the  books  of  a  cor- 
vided  by  statute,  personal  notice  was  poration  by  the  service  of  a  subpoena 
requisite,  in  the  absence  of  which  the  duces  tecum  on  an  officer  having  power 
proceedings  were  irregular  and  should  to  comply  with  its  mandate.  Wain- 
be  S3t  aside  with  costs.  Folhzjing  wright  v,  Tiffiny,  (N.  Y.  City  Ct.  Spec. 
Se/fert  v,  Edison,  47  N.  J.  L.  428.  T.)  13  Civ.  Pro.  (N.  Y.)  223;  Holmes 

Witness  Fees.  —  Persons  called  as  v,  Stietz,  (N.  Y.  Citv  Ct.)  6  Civ.  Pro. 
witnesses  are  entitled  only  to  witness  (N.  Y.) 362.  note;  Pendergast  t/.  Demp- 
fees.  Davis  v.  Turner,  (Supm.  Ct.)  4  sey,  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro. 
How.  Pr.  (N.  Y.)  190;  Anonymous,  (M.  Y.)  iq8;  Semmes  v,  Noell,  (Supm. 
(Supm.  Ct.)  II  Abb.  Pr.  (N.  Y.)  108.  Ct.)  18  Civ.  Pro.  (N.  Y.)  200.  note. 
Bat  there  is  no  requirement  that  the  Daily  Reg.  (N.  Y.)  March  30,  18B6, 
judgment  creditor  pay  to  a  third  per-  where  such  a  subpoena  is  served  on  a 
son,  summoned  as  a  witness,  a  witness  person  who  is  not  an  officer,  trustee, 
fee  as  a  condition  precedent  to  his  at-  director,  or  stockholder  of  the  corpora- 
tendance.  Heckman  v.  Bach,  (N.  Y.  tlon,  but  is  merely  an  employee  having 
City  Ct.  Spec.  T.)  20  Abb.  N.  Cas.  (N.  no  authority  to  produce  the  books,  the 
Y  )  401.  Compare  Davis  v.  Turner,  order  will  be  vacated.  Wain  wright  v, 
(Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  190.  Tiffiny.  (N.  Y.  City  Ct.  Spec.  T.)  13 
where  il  was  held  that  the  remedy  of  a  Civ.  Pro.  (M.  Y.)  223. 
wiines?  for  his  fees  is  against  the  party  Power  to  Retain  Books  for  Inspection. 
calling  him,  and  that  he  is  not  bound  —  Where  books  have  been  produced  in 
to  give  evidence  until  he  is  paid.  response  to  a  subpoena  duces  tecum  and 

Coaiinission  to  Take  Testimony.  —  A  the  examination  is  concluded  or  ad- 
commission  cannot  issue  to  take  the  journed  for  the  day,  the  books  may  be 
tesiimDay  of  a  foreign  witness  in  sup-  taken  away  by  the  person  examined 
plementary  proceedings,  since  they  are  and  returned  whenever  and  as  often  as 
special  proceedings  and  not  proceed-  they  are  required  for  use  on  the  ex- 
ings  in  the  action.  Champlin  v.  Stod-  amination,  but  there  is  no  power  to 
ard,  (County  Ct.)  64  How.  Pr.  (M.  Y.)  compel  the  witness  to  leave  the  books 
378;  Morrell  v.  Hey,  (Supm.  Ct.)  15  with  the  referee  for  the  inspection  or 
Abb.  Pr.  (N.  Y.)  430.  scrutiny  of  creditors.     Barnes  v.  Levy, 

1.  Matter  of  Sickle,  52  Hun  (M.  Y.)  (N.   Y.  City  Ct.  Spec.  T.)  23  Civ.  Pro. 

529.  17  Civ.   Pro.  (N.  Y.)  142:  Wain-  (N.  Y.)  254 

wright  V,  Tiffiny,  (N.  Y.  City  Ct.  Spec.        Sefosal  to  Produce  onOronndofPriyacy. 

T.)  13  Civ.  Pro.  (N.  Y.)  222;  Pendergasi  — Where    the    witness,    after   having 

V,  D^mpsey,  (Supm.  Ct.  Spec.  T.)  18  been   served    with    a  subpoena    duces 

Civ.  Pro.  (N.  Y.)  198;  Semmss  v,  Noell,  tecum^  refuses  to  produce  papers  on  the 

(Supm.  Ct.)  18  Civ     Pro.  (N.  Y.)  200,  ground  that  thev  relate  to  his  private 

nDie,    Daily    Reg.   (N.    Y.)   March  30,  affairs,   the   court   may  decide  by  in- 

1886;  Barnes  v.  Levy,  (N.  Y.  City  Ct,  spection  the  relevancy  and  materiality 

Spec.    T.)    23   Ci\^.    Pro.   (N.    Y.)  254;  of  the  documents  in  question.     Cham- 

Prudan  v,  Tallman.  (C.  PI  Spec.  T.)  plain  v.  Stoddari,  17  N.Y.Wkly.  Dig.  76. 
6  Civ.  Pro.  (N.  Y.)  362;  Holmss  r.  2.  Seyferi  v  Edison,  47  N.  J.  L.  432. 
Stietz,  (N.  Y.  City'Ct.)  6  Civ.  Pro.  (N.        8.  Sandford     v,    Carr.    (Supm.    Ct. 

Y.)  362,  note;  Coates  v.  Wilkes,  92  N.  Spec.    T.)  2   Abb.    Pr.    (N.    Y.)    462; 

Car.  376.  Schwab  v.  Cohen,  (N.  Y.  City  Ct.  Spec. 

An  assignee  for  the  benefit  of  credit-  T.)  13  N.  Y.  St.  Rep.  709. 
ors  may  be  compelled  to  produce  books        4.  Schwab  v.  Cohen,  (^J.  Y.  City  Ct. 

and  papers  which  came  into  his  hands  Spec.    T.)  13  N.  Y.  St.  Rep.  709,   the 

by  virtue  of  the    assignment.     In  re  court   saying:    "  The  examination  of 

Sickle,   (Supm.   Cr.    Gen.  T.)  17  Civ.  witnesses  in  these  proceedings  is  often 

Pro.  (M.  Y.)  138.  taken  for  the  sole  purpose  of  obtaining 

Corporations.  —  The  creditor  may  ob-  information    on    which    to  found  an 
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4.  Place  of  Examination.  —  The  examination  should  be  taken  in 
the  county  wherein  the  person  to  be  examined  resides  or  has  a 
place  of  business.^ 

5.  Second  Examination.  —  While  the  creditor  is  not  restricted  to 
one  examination,*  he  will  not  be  permitted  to  institute  successive 
examinations  merely  in  order  to  harass  the  judgment  debtor.* 

action  by  the  receiver  to  be  appointed  ceeded  without  objection,  the    debtor 

or  to  file  a  creditor's  bill  against  the  was  held  to  have  waived  all  objection 

witness.     To  deny  a  witness  in  such  a  as  to  irregularity.     State  v.  Burrows, 

case  the  benefit  of  counsel  might  tend  33  Kan.  10,     See  also  Matter  of  Bur- 

to  invite  rather  than  prevent  needless  rows,  33  Kan.  675. 

litigation    which    proper  explanation  In  South  Carolina  it  is  held  that  the 

under  the  guidance  of  judicious  coun-  judgment  debtor  has  the  right  in  sup- 

sel  might  avoid.    *    *    *    The  court  plementary  proceedings,  under  Code 

or  referee  may  at  all  times  limit  and  Civ.  Pro.,  g  312,  subdiv.  i,  to  have  his 

restrict  the  right  of  counsel  and  keep  examination    conducted    in    his    own 

them  within  proper  bounds."  county,  but  this  right  he  may  waive, 

Corning  v,  Tooker,  (Supm.  Ct.)  5  and  does  waive,  by  submitting,  with- 
How.  Pr.  (N.  Y.)  16,  was  a  third-party  out  protest,  a  written  statement  which 
proceeding  against  a  party  who  testi-  is  accepted  by  the  plaintiff  as  a  sufficient 
fied  that  he  owed  a  certain  sum,  but  compliance  with  the  order.  Union  Bank 
was  in  doubt  whether  the  money  was  v.  Northrop,  19  S.  Car.  473. 
owing  to  the  judgment  debtor  or  to  one  No  Application  to  Foreign  Corporation 
Van  Keuren.  The  latter  appeared  in  Debtor.  —  The  provision  of  Code  Civ. 
the  proceeding  assisted  by  counsel  for  Pro.  Cal.,  g  714,  that  no  judgment 
the  purpose  of  proving  that  such  sum  debtor  must  be  required  to  attend  be- 
belonged  to  him.  The  court  held  that  fore  a  judge  or  referee  out  of  the 
Van  Keuren  was  a  stranger  to  the  pro-  county  in  which  he  resides,  has  no  ap- 
ceeding  and  his  counsel  had  no  right  plication  where  the  defendant  is  a 
to  take  part  therein.  Approved  in  foreign  corporation.  Bates  v.  Inter- 
Schwab  V.  Cohen,  (N.  Y.  City  Ct.  Spec,  national  Co.,  84  Fed.  Rep.  518. 
T.)  13  N.  Y.  St.  Rep.  710.  Examination  of  Third  Peraons.  —  Pro- 

1.  Bates  t'.  International  Co.,  84  Fed.  ceedings  against  third  persons  on  the 

Rep.  518  (a  case  arising  under  the  Cal-  ground  that  they  have  property  of  or 

ifornia  statute);  State  v.  Burrows,  33  are  indebted   to  the  judgment  debtor 

Kan.  10;  Graves  v.  Scoville,  (Brooklyn  should   be   in   the  county  where  they 

City  Ci.  Gen,  T.)  12  Civ.  Pro.  (N.  Y.)  may   be   had    against    the    judgment 

167;  Merrill  v.  Allin,  46  Hun  (N.  Y.)  debtor.     Fowler  v.  Griffin,  83  Ind.  297, 

627;  Foster  v.  Wilkinson,  37  Hun  (N.  quoting  Folsom  v.  Clark,  48  Ind.  414. 

Y.)    243;     Jurgenson     v,     Hamilton,  In  proceedings  thus  taken  against  a 

(Supm.   Ct.   Spec.  T.)  5  Abb.  N.  Cas.  third  person  alleged  to  be  indebted  to 

(N,   Y.)  149;    Weaver  v.   Brydges,  85  the  judgment  debtor  the  latter  is  a  nec- 

Hun  (N.  Y.)  503;  Matter  of  Rowland,  essary   party.     Cushman  v.  Gephart. 

21  N.  Y.  App.  Div.  172;  Union  Bank  v.  97  Ind.  49. 

Northrop,    19  S,    Car.   473;    Clark   v.  2.  Weiss  v.   Ashman,  (C.   PI.  Gen. 

Bergenthal,    52   Wis.    103.      See   also  T.)  24  Civ.    Pro.  (N.  Y.)  270,  11  Misc. 

supra^VYW.  Affidavit  for  Order  of  Ex-  (N.Y.)379.  See  also  J«/ra,  IX.  9.  5^^-^«df 

amination;  IX.  Order  of  Examination^  Order, 

Waiver  of  Objection.  —  Where,  how-  3.  Clarke  v,  Londrigan,  40  N.  J.  L. 

ever,  the  order  made  and  served  upon  312;  Methodist  Book  Concern  r.  Hud- 

the   debtor  required    him    to    appear  son,  (N.  Y.  City  Ct.  Spec.  T.)  i  How. 

within  the  proper  county,  and    after-  Pr.  N.  S.  (N.  Y.)  520;  Goodall  v.  Dem- 

wards,    by  the   consent   of  all  parties  arest,   2    Hilt.   (N.   Y.)   535;   Irwin   r. 

and  with  the  approval  of  the  judge,  he  Chambers,  40  N.   Y.   Super.  Ct.  432; 

appeared  in  another  county  and  sub-  Grocers'  Bank  v.  Bayaud,  21  Hun  (N. 

milled  (o  an  examination  without  ob-  Y.)  204;    Canavan   v,   McAndrew,  20 

jection,  and  the  further  consideration  Hun  (N.  Y.)  47. 

of  the  case  was  then  adjourned  to  the  A  multiplicity  of  examinations  will 

county   to   which    the   execution   was  not  be  tolerated  without  good  reason 

issued,  where  the  hearing  again  pro-  therefor,  but  at  the  same  time  no  judg- 
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Where  the  debtor  has  been  fully  examined  no  subsequent  exam- 
ination should  be  allowed  unless  the  moving  affidavit  shows  that 
he  has  subsequently  acquired  property,  or  that  an  alias  execution 
has  issued  and  been  returned  nulla  bona,  or  that  new  facts  have 
come  to  the  knowledge  of  the  applicant.*  Where  the  first  order 
is  set  aside  before  the  final  termination  of  the  examination,  on 
the  ground  of  irregularity,  or  is  abandoned  or  inadvertently 
allowed  to  lapse,  a  second  examination  is  admissible ; '  but  where 
the  proceedings  under  the  first  order  have  been  carried  to  a 
termination,  they  are  res  jtuiicata  as  to  the  property  of  the  judg- 
ment debtor  at  the  time  when  the  order  was  granted.* 

6.  Form  and  Disposition  of  Testimony.  —  The  evidence  or  depo- 
sitions of  witnesses  taken  at  the  examination  should  be  in  writ- 
ing,* and  if  correct  should  be  subscribed  by  the  witness  examined,* 

ment  creditor  will  be  prevented  from  founded  upon  another  judgment  and 

bona  fide  efforts  to  obtain  satisfaction  order  would  nor  be  considered  as  a  sec- 

of  his   judgment.     Goodall  v,  Dema-  ond  examination  or  as  harassing  in  its 

rest,  2  Hilt.  (N.  Y.)  535.  nature.      Methodist   Book  Concern  v. 

The  judgment  creditor  will  not  be  Hudson,  (N.  Y.  City   Ct.  Spec.  T.)  i 

permitted   to   harass   his  debtor  even  How.  Pr.  N.  S.  (N.  Y.)  520. 

where  the  second  application  is  made  Proceedings  Inadvertently  Frnltlen.  — 

upon  another   judgment.      Methodist  In  Jurgenson  v,  Hamilton,  (Supm.  Ct. 

Book  Concern  v.  Hudson,  (N.  Y.  City  Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  149, 

Ct.  Spec.  T.)  I  How.  Pr.  N.  S.  (N.  Y.)  it  was  held  that  a  second  order  of  ex- 

520.  amination,   without   freshly   acquired 

Second    Szamination  Diioretionary.  —  property,  is  allowed   only  where   the 

The  creditor  is  entitled  to  examine  the  proceedings  have  inadvertently  fallen 

debtor  once  as  fully  as  may  te,  but  a  through. 

subsequent  examination  is  a  matter  of  8.  McCullough  r.  Clark,  41  Cal.  2q8. 

discretion.     Canavan  v.  McAndrew,  20  See  also  Carter  v,  Clarke,  7  Robt.  (N. 

Han  (N.  Y.)  47;  Canavan  v.  Coyne,  20  Y.)  490. 

Hun  (N.  Y.)46,  9  N.  Y.  Wkly.  Dig.  342;  Where  the  judgment  creditor  has  ob- 

Grocers'  Bank  v.  Bayaud,  2T  Hun  (N.  tained  an  order  of  examination  and 

Y.)'204.  such   order  has  been  fully  executed, 

1.  Clarke  v,  Londrigan,  40  N.  J.  L.  and  the  proceeding  heard  upon  its 
312;  Weiss  V.  Ashman,  (C.  PI.  Gen.  merits  and  dismissed,  the  case  is  res 
T.)  ir  Misc.  (N.  Y.)  379,  24  Civ.  Pro.  judicata^  and  the  parties  are  concluded 
(N.  Y.)  268;  Jurgenson  v.  Hamilton,  as  to  all  matters  existing  previous  to 
(Supm.  Ct.  Spec.  T.)  5  Abb.  N.  Cas.  that  time  and  which  were  embraced 
(N.  Y.)  149;  Sellig  V.  Mclntyre,  5  N.  Y.  In  the  consideration  and  judgment. 
L.  Bui.  69;  Hamilton  v.  Morange,  2  N.  Clarke  v.  Londrigan,  40  N.  J.  L.  312. 
Y.  L.  Bui.  58;  Goodall  v.  Demarest,  2  Examination  Unverified.  —  Where  the 
Hilt.  (N.  Y.)  535;  Canavan  v.  Mc-  judgment  debtor  has  signed  but  has 
Andrew,  20  Hun  (N.  Y.)45;  Grocers'  not  verified  his  examination,  an  order 
Bank  v.  Bayaud,  21  Hun  (N.  Y.)  204.  of  court  denying  a  motion  to  compel 

2.  Methodist  Book  Concern  v.  Hud-  him  to  verify  is  not  r^jyW«Va/a,  and  an 
son,  (N.  Y.  City  Ct.  Spec.  T.)  i  How.  order  for  a  second  examination  maybe 
Pr.  N.  S.  (N.  Y.)  517;  Hamilton  v,  made.  Weiss  v.  Ashman,  (C.  PI.  Gen. 
Morange,  2  N.  Y.  L.  Bui.  58;  Carter  v.  T.)  24  Civ.  Pro.  (N.  Y.)  268. 

Clarke,  7  Robt    (N.  Y.)  490.  4.  Coates  v,  Wilkes,  92  N.  Car.  376. 

Where  the  order  of  examination  was  5.  Sherwood  v.   Dolen,   14  Hun  (N. 

set  aside  on  the  ground  that  the  execu-  Y.)  192,  holding  that  when  the  testi- 

tion  had  not  been  returned  at  the  time  mony  of  the  witness  has  been  taken 

when  the  order  was  granted,  but  the  ex-  down  erroneously  he  has  a  right  to 

amination  was  not  concluded  otherwise  have   the   minutes  changed  so  as  to 

than  by  the  vacation  of  such  order,  it  conform    to    the    testimony   actually 

was   held  that  a  further  examination  given  by  him,  and  the  court  has  no 
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and  filed  with  the  county  clerk. ^ 

7.  Privilege  from  Arrest.— The  judgment  debtor  is  privileged 

from  arrest  while  attending  an  examination  in  supplementary 
proceedings,  and  is  entitled  to  an  unconditional  discharge  if 
arrested.* 

zni.  Obderb  fob  Patment  of  Honet  OB  Delivebt  of  Pbop- 

EBTT  —  1.  In  General.  —  Where  it  appears  from  the  examination 

that  the  judgment  debtor  has  in  his  possession  or  under  his 

control  money  or  other  personal  property  belonging  to  him,'  or 

right  to  compel  him  to  subscribe  his  Daly  (N.  Y.)  214;  Matter  of  Blumen- 

name    to    a  statement  which   is    not  thai,  (Supm.  Ct.  App.  T.)  22  Misc.  (N. 

strictly  true  even  though  the  falsity  of  Y.)  704;  Ward  v.  Petrie,  157  N.  Y.  301. 

it    be    declared   by   a  supplementary  The  court  will  not  grant  an  order  for 

entry  in  the  minutes.  the  payment  of  a  debt  by  the  judgment 

Criminal     Liability.  —  In     Marx    v,  debtor  out  of  property  discovered  to 

Spaulding,  43  Hun  (N.  Y.)  365,  it  was  have  been  in  his  hands  and  not  fully 

held  that  although  under  Code  Civ.  accounted  for,  unless  the  facts  disclosed 

Pro.  N.  Y.,§  2460,  a  witness  could  not  upon  reliable  evidence  show  that  the 

refuse    to    answer  questions,   yet    he  debtor  actually  had  the  property  under 

would  not  be  required  to  sign  his  de-  his  control  when  he  was  served  with 

position,   when   his  so  doing   might,  the  injunction.     Winters  v.  McCarthy, 

in   view  of  some   authorities,  subject  (C.    PI.  Spec.  T.)  2  Abb.  N.  Cas.  (N. 

him  to  a  legal  liability  not  otherwise  Y.)  357. 

existing.  Property   Already   Disposed  Of.  —  An 

1.  Fiske  V.  Twigg,  (N.  Y.  Super.  Ct.  order  cannot  require  the  debtor  to  ap- 
Gen.  T.)  5  Civ.  Pro.  (N.  Y.)  41,  50  N.  ply  property  acquired  by  him  after  the 
Y.  Super.  Ct.  69;  People  v,  McGold-  institution  of  the  proceedings  and 
rick,  (Supm.  Ct.  Spec.  T.)  24  Civ.  Pro.  already  disposed  of  by  him,  as  he  has 
(N.  Y.)292;  Matter  of  Falkenburg,  (N.  a  right  to  dispose  of  such  property. 
Y.  City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  Merriam  v.  Hill,  i  N.  Y.  Wkly.  Dig. 
420;  Falkenberg  v.  Frank,  (N.  Y.  CUy  2to,  citing  CdLion  v.  Southwell,  13  Barb. 
Ct.  Gen.  T.)  20  Misc  (N.  Y.)  692.  (N.  Y.)  335;  Rainsford  v.  Temple,  (C. 

Filing  of  Examination  GompolBory.  — If  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  294.    See 

the  clerk  of  the  court  wherein  the  ex-  also  Lyons  v.  Marcher,  119  Cal.  382; 

amination  was  held  refuses  to  file  such  Watrous  v.  Lathrop,  4  Sandf.  (N.  Y.) 

examination  with  the  county  clerk,  as  700. 

required  by  statute,  he  may  be  com-  Property  Held  under  Ezecntion. — 
pelled  to  do  so  by  an  application  to  the  Where  certain  property  of  the  judg- 
judge  of  the  court  in  which  the  order  ment  debtor  has  been  levied  upon  un- 
of  examination  was  obtained;  and  if  der  an  execution  issued  by  another 
such  order  is  denied  the  creditor  may  creditor,  he  cannot  be  ordered  to  de- 
appeal  therefrom.  In  such  case  a  liver  such  property  to  a  receiver 
mandamus  to  compel  the  filing  will  already  appointed,  but  the  receiver 
not  be  allowed.  People  v.  McGold-  must  be  left  to  an  action  against  the 
rick,  (Supm.  Ct.  Spec.  T.)  24  Civ.  Pro.  sheriff.  Griswold  z/.  Tompkins,  7  Daly 
(N.  Y.)  294.    See  also  Renner  r.  Meyer,  (N.  Y.)  214. 

(N.  Y.  City  Ct.  Spec.  Tt.)  22  Abb.  N.  Assigned  Property.  —  In  Eastern  Nat. 

Cas.  (N.  Y.)  438;  Falkenberg  z'.  Frank,  Bank  v.   Hulshizer,  (Supm.   Ct.  Gen. 

(N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  T.)  2  N.  Y.   St.  Rep.   115,  it  was  held 

Y.)  692.  that  where  the  debtor  had  made  an 

2.  Scofield  v,  Kreiser,  61  Hun(N.  assignment,  but  retained  possession  of 
Y.)  368,  21  Civ.  Pro.  (N.  Y.)  294.  all   the  assigned    property    with    the 

3.  Matter  of  O'Connell,  49  Kan.  415;  assent  of  the  assignee,  the  court  migh: 
Matter  of  Burrows.  33  Kan.  675;  Stew-  order  the  delivery  of  such  property  to 
art  t'.  Foster,  i  Hilt.  (N.  Y.)  505;  Win-  a  receiver,  notwithstanding  the  fact 
ters  V.  McCarthy,  (C.  PI.  Spec.  T.)  that  such  receiver  was  appointed  sub- 
2  Abb.  N.  Cas.  (N.  Y.)  357;  Peters  v.  sequent  to  the  assignment. 

Kerr,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  An  order  seeking,  however,  to  reach 

(N.  Y.)  3;    Griswold  v.  Tompkins,  7  properly  of  the  judgment  debtor  in  the 
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that  one  or  more  articles  of  personal  property,  capable  of  delivery, 
his  right  to  the  possession  whereof  is  not  substantially  disputed, 
are  in  the  possession  or  under  the  control  of  another  person,*  the 
judge  by  whom  the  order  or  warrant  was  issued '  may,  in  his 

bands  of  a  third  person  cannot  afifect  mentary  proceedings  on  the  first  judg- 

the  title  of  a  bona  fide  assignee  of  such  ment  for  costs  an  order  was  obtained 

debtor,    where    the  order   was   made  directing  the  clerk  to  pay  over  the  sum 

after  the  assignment  and  the  assignee  so  deposited,  and  it  was  paid  over.     It 

had    no    notice    of    the    proceedings,  was  held  that  the  title  to  the  money 

Gibson  v,  Haggarty,  (Supm.  Ct.  Gen.  deposited  remained  in  the  depositor, 

T.)  23  How,  Pr.  (N.  Y.)  260.  subject  only   to  the   contingency   for 

Void  Agreomont.  —  In  Davis  v.  Briggs,  which  it  was  deposited;  that  the  plain- 
(Supm.  Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  ti£f  having  recovered  a  judgment  in  the 
896,  the  judgment  debtor  paid  one  second  action  he  was  entitled  to  its  re- 
thousand  dollars  in  advance  for  board  turn  to  court;  and  that  the  court  had 
under  a  written  agreement.  It  was  the  power  to  vacate  the  order  direct- 
held  that  the  agreement  was  void  as  ing  the  payment  of  the  money  and  lo 
to  creditors  and  that  the  money  so  paid  order  the  defendant's  attorney  to  repay 
over  was  a  deposit  in  the  hands  of  a  it  to  the  clerk,  it  not  appearing  that 
third  person,  subject  to  the  claims  of  he  had  paid  any  part  of  it  over  to  his 
creditors  and  the  order  of  the  judge  client. 
in  supplementary  proceedings.  Indemnity  of  SoretiM.  —  Sureties  can- 

Property  in  Anoihor  State.  —  The  court  not  be  required  in  supplementary  pro- 
has  no  power  to  order  the  judgment  ceedingsagainst  their  principal  to  turn 
debtor  to  pay  over  to  the  receiver  over  to  a  receiver,  before  they  have 
money  received  and  retained  by  him  been  relieved  from  their  liability  as 
in  another  state,  or  due  to  him  there,  sureties,  personal  property  put  in  their 
The  most  that  can  be  done  is  to  require  hands  by  their  principal  as  an  indem- 
him  to  transfer  his  title  to  the  money  nity.  Cheatham  v,  Seawright,  30  S. 
to  the  receiver.     Buchanan   r.  Hunt,  Car    loi. 

q8  M.  Y.  560.     See  also  Fenner  v.  San-  Estate  of  Bankrupt.  —  Where  a  judg- 

born,  37  Barb.  (N.  Y.)  610.  ment  has  been  recovered  against  an 

In  Eikenberry  v,  Edwards,  67  Iowa  assignee  in  bankruptcy  an  order  can- 
619,  foUotoed  in  Farmer  v.  Hoffman,  67  not  be  made  requiring  a  national  bank 
loiva  678,  it  was  held,  where  the  judg-  to  pay  over  money  belonging  to  the 
ment  debtor  was  ordered  to  turn  over  estate  of  the  bankrupt  and  deposited 
certain  notes  to  be  sold  in  satisfaction  by  the  assignee.  Havens  v.  National 
of  the  judgment,  the  notes  not  being  City  Bank,  4  Hun  (N.  Y.)  131. 
at  the  time  in  the  debtor's  hands,  but  The  Provisions  of  the  Iowa  Code  relat- 
in  a  distant  state  under  his  control,  ing  to  the  examination  of  judgment 
thai  he  was  guilty  of  a  contempt  in  debtors  do  not  contemplate  the  exam- 
failing  to  obey  the  order,  ination    of    third     parties;     therefore 

1.  See  Krone  v,  Klotz,  (Supm.  Ct.  where   the     wife    of    the   debtor   was 

App.    Div.)  25  Civ.  Pro.  (N.  Y.)  322;  ordered  to  appear  and  answer,  and  as 

Matter  of  Weld,  34  N.  Y.  App.  Div.  a  result  of  her  examination  the  debtor 

471;    Matter  of  Board  of  Publication,  was  adjudged  to  be  the  owner  of  cer- 

ctc,  (Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  tain  property  which  was  in  his  wife's 

Y.)  645;  Ward  t/.  Peirie,  157  N.  Y.  301;  possession  and  which  she  claimed  as 

Rand  v.  Rand,  78  N.  Car.  12.  her  own,  an  order  that  the  debtor  turn 

Money  under  Control  of  Conrt  Offloer. —  it  over  to  satisfy  the  judgment  was 

In  Fraser  v.  Ward,   13  Daly  (N.  Y.)  held  to  be  of  no  effect  upon  the  wife;, 

431.  a  defendant  in  an  action  had  re-  as  she  was  not  a  party.    Osborne  v, 

covered  a  judgment  for  costs  on  the  Reardon,  79  Iowa  175.    See  also  Estey 

ground  that  the  action  was  prematurely  v.  Fuller  Implement  Co.,  82  Iowa  678. 

brought.     Later  a  second  action  on  the  2.  Moyer    v,   Moyer,   7N.   Y.   App. 

same  ground  was  brought  in  the  same  Div.  529. 

court,  the  plaintiff,  being  a  nonresi-  The  Motion  for  a  Rehearing  of  an  Ap- 

dent,  filing  security  for  costs,  which  plication  for  an  Order  directing  a  debtor 

security  was  deposited  by  his  attorneys  to  deliver  property  to  the  receiver  is 

out  of  their  own  property.    In  supple-  properly  granted  at  a  special  term  of 
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discretion,*  and  upon  such  notice  given  as  he  may  deem  just,  or 
without  notice,*  make  an  order  directing  the  judgment  debtor 
or  other  person  immediately  to  pay  the  money  or  deliver  the 
articles  of  personal  property  to  the  sheriff  or  a  receiver  designated 
in  that  order.*     If  a  receiver  has  been  appointed  or  a  receiver- 

the  Supreme  Court  held  by  the  same  parent    that  the  judgment  debtor   is 

judge  who  held    the  special  term  at  possessed  of  sufficient  money  to  pay 

which  the  prior  motion  therefor  was  the  judgment  he  may  be  ordered  to  do 

denied,  when  it  is  seen  that  such  prior  so  although  upon  the  examination  he 

decision  is  erroneous  on  account  of  denies  that  he  is  possessed  of  sufficient 

mistake.      Matter  of  Crane,  8i   Hun  funds.     Logan  v.  O'Leary,  43   N.  J. 

(N.  Y.)  98.  Eq.  320;  Knight  v.  Nash,  22  Minn.  455. 

STonresident    Debtor.— In    Driggs  v.  So  in  Matter  of  Pester,  (Supm.  Ct.) 

Smith,  (C.  PI.)  47  How.  Pr.(N.  Y.)  215,  2  Code  Rep.  (N.  Y.)  98,  it  was  held 

it  was  held  that  a  judge  could  order  a  that     the     judge     might    determine 

debtor  lo  pay  over  money  in  satisfac-  whether    the    judgment    debtor    had 

tion  of  the  judgment  only  when   the  money  or  property  which   should  be 

debtor  resided  in  the  same  county,  and  applied,  and  that  upon  his  refusal  to 

that  where  it  appeared  that  the  debtor  apply  it  when  ordered   he  might   be 

resided  outside  of  the  state,  and  only  committed  for  contempt  notwithsiand- 

had   a   place  of   business   where    the  ing  the  fact  that  he  had  made  denial 

order   was   made,   the  officer  had  no  under  oath. 

jurisdiction  and  could  not  punish  for  Remedy   of  Judgment  Debtor.  —  The 

contempt.  sole  remedy  of  the  judgment  debtor 

Power    of    Conrt   Commissioner.  —  In  from  a  decision  of  the  court  or  referee 

Wisconsin  a  court  commissioner   has  that  a  specific  parcel  of  property  should 

no  jurisdiction  to  order  a  delivery  of  be   applied   to  the  satisfaction  of  the 

the  debtor's  property  to  the  judgment  judgment  is  an  appeal.     McCuIlough 

creditor  or  his  attorney,  and  such  an  v.  Clark,  41  Cal.  303. 

order  is  absolutely  void.      Nieuwan-  2.  Moyer  v,  Moyer,  7   N    Y.   App. 

kamp  V.  Ullman,  47  Wis.  168.  Div.    529;     Canandaigua    First    Nat. 

1.  If  upon  the  examination  property  Bank  v.  Martin,  49  Hun  (N.  Y.)  574. 
is  discovered  which  ought  to  be  ap.  Order  Without  Notice. —  An  order 
plied  to  the  satisfaction  of  the  judg-  directing  the  judgment  debtor  to  de- 
ment, it  is  within  the  power  of  the  liver  certain  personal  property  to  the 
court  to  compel  such  application,  either  sheriff  may  be  made  without  notice  to 
by  order  or  by  the  appointment  of  a  the  debtor.  Serven  v.  Lowerre,  (County 
receiver.  Whether  the  one  or  the  Ct.)  3  Misc.  (N.  Y.)  115. 
other  of  these  remedies  or  both  shall  Sendee  and  Demand  Kecessary  in  Con- 
be  pursued  in  any  given  case,  is  a  mat-  tempt  Proceedings.  —  In  McComb  v. 
ter  resting  in  the  sound  discretion  of  Weaver,  11  Hun  (N.  Y.)  271,  it  was 
the  court  and  dependent  somewhat  on  held  that  in  order  to  bring  a  party  into 
the  peculiar  circumstances  of  the  case,  contempt  for  disobedience  of  an  order 
Flint  V.  Webb,  25  Minn.  266;  Kay  v,  for  the  payment  of  money  or  the  de- 
Vischers,  9  Minn.  272.  livery  of  property,  it  was  not  enough 

Wherever  any  doubt  exists  as  to  the  that  the  order  was  served  upon  the 
amount  or  ownership  of  the  property  party;  that  in  addition  thereto  a  com- 
to  be  reached  it  is  best  that  a  receiver  pliance  with  such  order  must  be  ex- 
be  appointed.     See  infra^  XV,  Receiver,  plicitly  demanded  by  the  party  entitled 

Order  Depends  on  Circumstances  of  Case,  to  make  such  demand. 

—  The  object  of  an  order  of  examina-  3.  California. —  Habenicht  v.  Lissak, 

tion  is  to  discover  property  rather  than  58  Cal.  357;  Pacific  Bank  v.  Robinson, 

to  learn  what  m»y  have  been  done  with  57  Cal.  522,  40  Am.   Rep.  120;  Ex  f, 

property  known  to  have  existed,  and  Latimer,  47  Cal.  132;  McCuIlough  ». 

whether    any  further   order    will    be  Clark,  41  Cal.  302;  Hathaway  v.  Brady, 

made  on  the  examination  of  a  party  26  Cal.  581. 

will  depend  upon  the  facts  and  circum-  Minnesota,  —  Kay    v.    Vischers,    9 

stances  attending  each  particular  case.  Minn.  272. 

Kay  V.  Vischers,  9  Minn.  272.  Nevada,  —  Hagerman  v.  Tong  Lee. 

Denial  of  Property.  —  Where  it  is  ap-  12  Nev.  335. 
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ship  has  been  extended  to  the  special  proceedings,   the  order 
should  direct  deliver}^  to  such  receiver.* 

2.  TTnder  What  Conditions  Granted  —  a.  In  General.  —  An  order 
for  the  application  of  money  or  property  to  the  satisfaction  of  the 


New  Jersey.  —  Howell  v,  McDowell, 
47  N.  J.  L.  361. 

New  York.  —  Gibson  v.  Haggerty, 
37  N.  Y.  555;  Clan  Ranald  v.  Wyckoff, 
41  N.  Y.  Super.  Ct.  527;  Ward  v. 
Beebe.  (Supm.  Ct.)  15  Abb.  Pr.  (N.  Y.) 
376;  Anonymous,  (Supm.  Ct.)  11  Abb. 
Pr.  (N.  Y.)  108;  Hasewell  v.  Penman, 
(Supm.  Ci.  Spec.  T.)  a  Abb.  Pr.  (N.  Y.) 
230;  West  Side  Bank  v.  Pugsley,  (Ct. 
App.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  28; 
Ferner  v.  Sanborn,  37  Barb.  (N.  Y.) 
610;  Duffy  V.  Dawson,  (N.  Y.  City  Ct. 
Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  235;  Stew- 
ari's  Estate,  (Surrogate  Ct.)  8  Civ.  Pro. 
(N.  Y.)  354;  Schrauth  v.  Dry  Dock 
Sa/.  Bank,  8  Daly  (N.  Y.)  106;  Chand- 
ler V,  Fond  du  Lac,  (Supm.  Ct.  Spec. 
T.)  56  How.  Pr.  (N.  Y.)  449;  Driggs  v. 
Smith,  (C.  Pi.)  47  How.  Pr.  (N.  Y.)  215; 
Foster  v.  Prince,  (Supm.  Ct.  Gen.  T.) 
18  How.  Pr.  (N.  Y.)  258;  Canandaigua 
First  Nat.  Bank  v.  Martin,  49  Hun  (N. 
Y.)  574;  Gomprecht  v,  Scott,  (N.  Y. 
City  Ct.  Gen.  T.)  55  N.  Y.  Supp.  239; 
Dickinson  v.  Onderdonk,  18  Hun  (N. 
Y.)  479;  Ward  v,  Petrie,  157  N.  Y.  301; 
Gray  v.  Ashley,  (N,  Y.  Ciiy  Ct.  Gen. 
T.)  24  Misc.  (N.  Y.)  398;  Matter  of 
Blamenthal,  (Supm.  Ct.  App.  T.)  22 
Misc.  (N.  Y.)  704:  Matter  of  Board  of 
Publication,  etc.,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)645;  Mailer  of  Weld, 
34  N.  Y.  App.  Div.  471;  Serven  v. 
Lowerre,  (County  Ct.)  3  Misc.  (N.  Y.) 
118;  Moyer  v.  Moyer,  7  N.  Y.  App. 
Div.  529:  Birnbaum  v,  Thompson,  5 
N.  Y.  L.  Bui.  30. 

North  Carolina,  —  Coates  v,  Wilkes, 
92  N.  Car.  380. 

Ohio. — In  re  Concklin,  5  Ohio  Cir. 
Ct.  81,  3  Ohio  Cir.  Dec.  40;  White  v. 
Gales,  42  Ohio  St.  in;  Union  Bank  v. 


Ranald  v.  Wyckoff,  41  N.  Y.  Super.  Ct. 
527;  Pacific  Bank  v.  Robinson,  57  Cal. 
520  \cited  in  Habenicht  v.  Lissak,  78 
Cal.   357];  Collins  tm   Angell,  72  Cal. 

513- 
Direot  Delivery  to  Sheriff.  —  Where  it 

appeared  from  the  examination  that 
the  judgmentdebtorhad  personal  prop- 
erty which  he  had  withheld  from  exe- 
cution, it  was  held  that  the  court  was 
warranted  in  ordering  him  to  turn  it 
over  to  the  sheriff  to  be  sold.  Klepsch 
V.  Donald,  18  Wash.  150. 

Effect  of  Delivety.  —  Where  property 
has  been  deliveied  to  the  sheriff  by 
order  of  court,  such  property  is  to  be 
treated  as  if  it  had  been  levied  upon  by 
virtue  of  an  execution.  Stewart's 
Estate,  (Surrogate  Ct.)  8  Civ.  Pro.  (N. 

Y.)  354. 

1.  Mover  v.  Moyer,  7  N.  Y.  App. 
Div.  529;  Ward  v.  Petrie,  157  N.  Y. 
301. 

Irregnlar  Orden.  —  An  order  direct- 
ing a  third  person  to  pay  over  money 
to  the  sheriff  is  irregular  where  a  re- 
ceiver has  been  appointed.  Columbia 
Bank  v.  Ingersoll,  (Supm.  Ct.  Spec.  T.) 
21  Abb.  N.  Cas.  (N.  Y.)  241.  Nor 
should  an  order  be  made  directing  a 
party  to  pay  over  money  directly  to 
the  judgment  creditor.  Birnbaum  v. 
Thompson,  5  N.  Y.  L.  Bui.  30;  Gray 
V.  Ashley,  (N.  Y.  City  Ct.  Gen.  T.)  24 
Misc.  (N.  Y.)  398;  Dickinson  v.  Onder- 
donk, 18  Hun  (N.  Y.)  479,  cited  in 
Serven  v.  Lowerre,  (County  Ct.)  3  Misc. 
(N.  Y.)  118. 

Order  for  Sheriff  to  Pay  to  Beoeiver.  — 
Where  there  is  a  receiver  the  judge  is 
authorized  to  direct  the  sheriff  to  pay 
over  to  him  money  or  property  which 
may  have  come  to  his  hands  in  the 


Union  Bank,  6  Ohio  St.  254;  Edgarton    course  of  the  proceedings.     Stewart's 
V.  Hanna,  11  Ohio  St.  323.  Estate,  (Surrogate  Ct.)  8  Civ.  Pro.  (N. 

South    Carolina.  — Kennesaw    Mills    Y.)  354. 


Co.  V.  Walker,  19  S.  Car.  104. 

IVashinQton.  —  Klepsch  v.  Donald, 
18  Wash.  150. 

IVisconsin.  —  Blabon  v,  Gilchrist,  67 
Wis.  38;  //*  re  Milburn,  59  Wis.  24; 
Brown  v.  Hebard,  20  Wis.  326. 

Transfer  of  Patent  Bights.  —  Thecourt 
has  potver  to  compel  the  judgment 
debtor  to  execute  an  assignment  of 
letters  patent  to   the  receiver.     Clan 


Payment  to  Clerk.  —  In  Arthurs/.  Hale, 
6  Kan.  161,  it  was  held  that  an  order 
requiring  a  garnishee  of  the  judg- 
ment debtor  to  pay  over  money  in  his 
hands  to  the  clerk  of  the  court  was 
proper,  but  that  in  such  a  case  It  was 
erroneous  to  direct  the  issuance  of  an 
execution  against  such  garnishee  in 
case  of  his  default  in  making  pay- 
ment. 


157 


Volume  XXI. 


Payment  of      SUPPLEMENTARY  PROCEEDINGS.     Xmiey,  ete. 

judgment  is  a  suminar}'  remedy  and  should  not  be  resorted  to 

where  the  ordinary  processes  of  the  law  are  adequate  for  the  sub- 
jection of  the  property  to  the  payment  of  the  debt.^ 

b.  Title  Must  Be  Clear  and  Undisputed  —  (i)  In  General. 

—  In  order  to  warrant  an  order  of  this  character  the  title  of  the 
judgment  debtor  to  the  money  or  property  to  be  applied  must 
be  clear  and  undisputed.*    Wherever  the  debtor's  title  is  "  sub- 

1.  Reardon  v.  Henry.  82  Iowa  136.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  357;  Teller 
Second  Exeoniion.  —  If  it  appears  that  v,    Randall,    40    Barb.    (N.   Y.)    244; 

the  debtor  has  in  his  own  hands  prop-  Schrauth  v.  Dry  Dock  Sav.   Bank.  8 

erty  which  lie  unjustly  refuses  to  apply  Daly  (N.  Y.)   107,  reversing  on   other 

to  the  judgment,   or   if    he    has  en-  points  86  N.  Y.  390;  Frost  v.  Craif;,  16 

deavored  to  keep  his  property  out  of  Daly  (N.  Y.)  107;  People  v.  Hulbert, 

the  hands  of  the  officer  having  the  exe-  (Supm.  Ct.  Gen.  T.)  Code  Rep.  N.  S. 

cution.  the  judge  is  justified  in  order-  (N.  Y.)75;  Joyce  v.  Holbrook,  2  Hilt, 

ing  the  application  of  such  property  on  (N.  Y.)  <>4i  7  Abb.  Pr.  (N.  Y.)  338;  Peo- 

the  judgment.     But   unless  these  or  pie  f.  King,  (Supm.  Ct.  Gen.  T.) 9  How. 

other  facts  appear,  making  it  necessary  Pr.  (N.  Y.)  100;   Sackett  v,  Newton, 

to  pursue    other    than    the    ordinary  (Supm.  Ct.  Gen.  T.)  10  How.  Pr.  (N. 

course,  the  judge  will  probably  leave  Y.)  560;  Clapp  v.  Lathrop.  (Supm.  Ct. 

the  parly  to  the  ordinary  remedy,  by  a  Gen.  T.)    23   How.    Pr.  (N.   Y.)  423; 

second  execution.     Kay  v,  Vischers,  9  Tompkins    County    Bank    v,    Trapp, 

Minn.  272.  (Supm.  Ct.)  2i   How.   Pr.  (N.  Y.)  20; 

Foundation  of  Order.  —  An  order  for  Sherwood  v.  Buffalo,  etc.,  R.  Co., 
the  delivery  of  property  in  the  hands  (Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 
of  a  third  person  should  not  be  made  Y.)  139;  Tinker  t/.  Crooks,  22  Hun  (N. 
upon  a  mere  affidavit  of  his  indebted-  Y.)  581;  Dickinson  v.  Onderdonk,  18 
ness  to  the  judgment  debtor;  the  third  Hun  (N.  Y.)  480;  Ward  v.  Petrie,  157 
person  should  be  fiist  examined  as  to  N.  Y.  301;  Maass  v.  McEntegart,  (N. 
the  truth  of  the  allegation,  and  the  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.) 
order  to  apply  the  property  to  the  satis-  676;  Gerton  Carriage  Co.  z/.  Richard- 
faction  of  the  judgment  should  be  son,  (Supm.  Ct.)  6  Misc.  (N.  Y.)  466; 
based  on  his  answers  and  on  such  other  Serven  v.  Lowerre,  (County  Ct.)  3  Misc. 
evidence  as  may  be  adduced  at  the  hear-  (N.  Y.)  113;  Locke  v.  Mabbett,  3  Abb. 
ing.     Hathaway  v,  Brady,  26  Cal.  581.  App.  Dec.  (N.  Y.)68;  Sands  r.  Phillips, 

Suspicious  Evidence  Not  Sufficient.  —  i  ^f.  Y.  L.  Bui.  36;  Hayes  v,  McClel- 

The  mere  fact  that  the  evidence  excites  land,   20  N.   Y.   Wkly.   Dig.   393;   J. 

a  suspicion  that  the  property  has  been  Thompson,  etc.,  Mfg.  Co.  v.   Guenih- 

transf erred  for  the  purpose  of  defraud-  ner,  5  S.  Dak.  507;  Blabon  v.  Gilchrist, 

ing  creditors  does  not  justify  the  grant-  67  Wis.  38. 

ing  of  an  order  that  the  property  be  Where  a  third  person  who  has  prop- 
applied  to  the  satisfaction  of  the  judg-  erty  of  the  debtor  in  his  possession  or 
ment.  In  such  case  the  plaintiff  should  under  his  control  sets  up  an  adverse 
be  left  to  his  remedy  by  execution,  title  to  it,  no  order  can  be  made  to 
Hall  V,  McMahon,  (C.  PI.  Spec.  T.)  10  compel  him  to  deliver  the  property. 
Abb.  Pr.  (N.  Y.)  105.  however  fraudulent  the  transfer,  and 

2.  McDowell  x\  Bell,  86  Cal.  615;  therefore  no  questions  can  be  put  to 
Ex  /.  Hollis.  59  Cal.  4x4;  Hibernia  the  debtor  or  to  a  witness  to  discover 
Sav.,  etc.,  Soc.  v.  Superior  Ct.,  56  Cal.  or  prove  the  fraud.  Ex  p.  Hollis,  59 
265;  Hariman  v.  Olvera,  51  Cal.  503;  Cal.  414;  Hartman  v.  Olvera,  51  Cal. 
Parker  v.  Page,  38  Cal.  525;  Hager-  503,  those  cases  holding  that  the 
man  v.  Tong  Lee,  12  Nev.  335;  Barnard  remedy  of  the  creditor  is  by  direct  ac- 
V.  Kobbe.  54  N.  Y.  521;  Rodman  v.  tion  against  the  fraudulent  assignee, 
Henry,  17  N.  Y.  482;  Waldron  v.  where  the  good  faith  of  the  assign- 
Walker,  (Supm.  Ct.  Gen.  T.)  43  N.  Y.  ment  is  in  issue,  on  which  point  see 
St.   Rep.  605;  Hall  r.   McMahon,  (C.  also  Parker  r.  Page,  38  Cal.  522. 

PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.)  105;  Payment  into    Conrt.  —  Where   there 

West  Side  Bank  v,  Pugsley,  (Ct.  App.)  are  funds  in  the  hands  of  the  judg- 

12  Abb.  Pr.  N.  S.  (N.  Y.)  28,  47  N.  Y.  ment  debtor  the  title  to  which  is  dis- 

372;  Winters  v,  McCarthy,  (C.  PI.  Spec,  puted  it  is  the  duly  of  the  receiver  to 
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stantially  disputed/'  as  contemplated  by  the  terms  of  the  statute, 

no  order  should  be  made,*  but  a  receiver  should  be  appointed, 

apply  for  an  order  requiring  the  debtor  Pro.  (N.  Y.)  322;  Moller  v.  Wells,  29 

to  pay  the  money  into  court.     When  Hun  (N.  Y.)  587;    Frosi   v.  Craig,   16 

the  fund  is  so  paid  into  court  all  the  Daly  (N.  Y.)  107;  Griswold  v,  Tomp- 

parties  can  be  heard,  and  if  necessary  kins,  7  Daly  (N.  Y.)  214;  Hayes  v.  Mc 

to  a  proper  disposition  of  the  contro-  Clelland,   20  N.   Y.   Wkly.   Dig.  393; 

versy  the  court  will  order  the  receiver  Dewey  v,  Finn,  18  N.  Y.  Wkly.  Dig, 

to  bring  an  action  on  an  issue  to  be  558. 

framed  to  determine  the  disputed  right,  Awignmeiit  to  Sabstitatod  Tnutae.  — 
in  a  manner  which  shall  conclude  and  Where  the  debtor  had  assigned  a  life- 
protect  all  parlies  Interested  in  or  mak-  insuradce  policy  to  his  substituted 
ing  claims  upon  the  fund.  People  v,  trustee  in  an  estate  in  which  he  had 
King,  (Supm.  Ct.  Gen.  T.)  9  How.  Pr.  before  acted  as  executor  and  to  which 
(N.  Y.)  loi.  he  was  indebted,  it  was  held  that  such 

Xingling  of  Trust  Fond.  —  In  Geiton  property  was  "substantially  disputed  '* 
Carnage  Co.  v,  Richardson,  (Supm.  within  the  meaning  of  Code  Civ.  Pro. 
Ct.]  6  Misc.  (N.  Y.)  466,  the  debtor  was  N.  Y.,  §  2447,  and  that  an  order  re- 
an  executor  of  the  estate  of  his  wife,  quiring  the  debtor  to  deliver  over  the 
under  whose  will  he  was  entitled  to  policy  to  the  receiver  should  be  so 
support  and  had  a  right  to  use  the  modified  as  to  require  him  to  assign 
principal  if  necessary.  He  disposed  the  policy  to  the  receiver,  with  all  his 
of  certain  money  after  the  service  of  right,  title,  and  interest  therein,  so  that 
an  injunction  order.  There  had  been  the  receiver  might  take  action  to  re- 
no  accounting  or  decision  as  to  what  cover  it  from  the  substituted  trustee, 
was  necessary  for  his  support,  but  the  Frost  v,  Craig,  16  Daly  (N.  Y.)  107,  18 
entire  income  of  the  estate  was  mingled  Civ.  Pro.  (N.  Y.)  299. 
with  what  might  accrue  from  using  the  Chattel  Mortgage  Payable  on  Deomnd. 
property  for  business  purposes.  It  was  — Where  it  appeared  that  certain  per- 
held  that  there  was  a  serious  question  sonal  property  of  the  judgment  debtor 
as  to  whether  the  money  belonged  to  had  been  mortgaged  to  his  mother  by 
the  estate  or  to  the  debtor,  and  that  a  chattel  moitgage  payable  on  demand, 
the  court  should  not  order  an  ap-  it  was  held  that  the  judge  could  not 
plication  to  the  satisfaction  of  the  order  the  delivery  of  such  property  to 
judgment.  the  receiver.    Griswold  v.  Tompkins, 

Eisk  in    Payment.  —  An  application  7  Daly  (N.  Y.)  214. 

for  an  order  to  a  third  person  to  pay  Claim  of  8et-off.  —  A  third  person  will 

over  money  should  be  denied  where  not    be    ordered   to   pay  over  to  the 

there  are  conBicting  claims  or  where  creditor  money  which  he  owes  to  the 

such  third  person  would  incur  a  risk  debtor,  where  he  claims  a  set-ofl.     In 

on  making  the  payment.      Hentz  v.  such  case  a  receirer  will  be  appointed. 

McGehee.  i  N.  Y.  L.  Bui.  3.  Grassmuck  v,  Richards,  (Supm.  Ct.)  2 

Contempt  Prooeedings.  —  In  Gallagher  Abb.  N.  Cas.  (N.  Y.)  359. 
V.  O'Neil,  (N.  Y.  City  Ct.  Gen.  T.)  3  Meaning  of  Term"  Substantial  Dispnto." 
N.  Y.  Supp.  126,  it  was  held  that  an  — In  Lilienthal  v.  Wallacb,  37  Fed. 
order  adjudging  a  debtor  to  be  in  con-  Rep.  241,  the  court  said:  "  By  a  sub- 
tempt  for  refusal  to  deliver  certain  stantial  dispute  I  understand  some 
property  10  a  receiver  was  void  where  bona  fide  controversy.  It  cannot  in- 
it  was  shown  that  the  title  to  the  prop-  elude  a  mere  coloratie  dispute  designed 
erty  was  disputed.  The  court  said  only  to  render  the  law  ineffective  and 
that  this  objection  **  goes  to  the  very  to  defeat  the  direct  remedy  which  the 
foundation  of  the  judge's  authority  "  proceedings  supplementary  to  execu- 
aod  makes  it  open  to  a  motion  10  va-  tion  are  designed  to  afford.'* 
cate  or  to  attack  upon  habeas  corpus  Funds  in  Hands  of  Public  Offioars. — 
as  unauthorized  in  the  first  instance.  Where  the  creditor  sought  to  have  sur- 
Quoted  in  Serven  v,  Lowerre,  (County  plus  moneys  remaining  in  the  hands  of 
Ct.)  3  Misc.  (N.  Y.)  120.  a  county  treasurer  after  the  sale  of  the 

1.  Nathans  v,  Saiterlee,  (C.  PI.  Spec,  judgment  debtor's  real  estate  for  taxes 
T.)  18  Abb.  N.  Cas.  (N.  Y.)  310;  Hentz  applied  on  his  judgment,  and  such  sur- 
er. McGehee,  i  N.  Y.  L.  Bui.  3:  Krone  plus  was  also  claimed  by  the  holders 
V,  Klotz,  3  N.  Y.  App.  Div.  589,  25  Civ.  of  mortgages  on  the  real  estate  who 
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who  may  settle  the  disputed  claim  by  an  action  brought  for  such 
purpose.  * 

(2)  Power  of  Court  to  Settle  Disputed  Title,  —  The  court  or 
judge  has  no  jurisdiction  in  such  cases  to  settle  disputed  ques- 
tions of  title,  but  must  leave  the  creditor  to  his  remedy  by  an 
action  where  the  claim  of  title  is  an  issue  directly  involved.' 

had    notified    the    treasurer  of    their  West  Side  Bank  v,  Pugsley,  47  N.  Y. 

claims,  it  was  held  that  the  liile  to  the  372,  la  Abb.  Pr.  N.  S.  (N.  Y.)  28;  Teller 

surplus  was  *'  substantially  disputed  "  v,   Randall,  40  Barb.  (N.  Y.)  244,  26 

within   the   meaning  of    the   statute.  How.  Pr.  (N.  Y.)  156;  People  v.  Hul- 

Millerr/.  Lyons,  17N.Y.  Wkly.  Dig.86.  hurt.   Code    Rep.    N.    S.   (N.   Y.)  75; 

So  wheie  the  debtor  had  deposited  Tompkins  County   Bank  v.  Trapp,  21 

certain  moneys  with  an  officer  of  a  city  How.    Pr.   (N.   Y.)  20;    Sherwood    v, 

to  secure  his  release  from  jail  in  a  case  Buffalo,  etc.,  R.  Co.,  (Supm.  Ct.  Gen. 

where  the  statute  required  a  bail  bond  T.)  12  How.  Pr.  (N.  Y.)  139;  People  v, 

and  did  not  recognize  a  deposit,  and  King,  (Supm.  Ct.  Gen.  T.)  9  How.  Pr. 

the   officer  had  declared   the  deposit  (N.  Y.)  97;  Dickinson  z\  Onderdonk,  18 

forfeited  to  the  city  and  held  it  for  the  Hun  (N.  Y.)  480;  Gomprecht  v.  Scott, 

city,  it  was  held  that  an  order  to  pay  (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.) 

over  the  deposit  was  improper.    Hayes  192;  Maass  v.  McEntegart,  (N.  Y.  City 

V.   McClelland,  20  N.  Y.  Wkly.  Dig.  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  676.  21 

393.  Misc.  (N.  Y.)  462;  Rodman  v,  Henry, 

1,  Cfl/i/J7r«ja.— McDowell  r.  Bell,  86  17  N.  Y.  482;  Kennedy  v,  Cariick, 
Cal.  616;  Hartman  v,  Olvera,  51  Cal.  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.) 
501;  Parker  v.  Page,  38  Cal.  522.  39;  Gerton  Carriage  Co.  v,  Richardson, 

Nevada,  —  Hagerman  v.  Tong  Lee,  (Supm.  Ct.)6  Misc.  (N.  Y.)  468;  Hexter 

12  Nev.  331.  V,  Pennsylvania  R.  Co.,  43  N.  Y.  App. 

New  York.—  Barnard  v,  Kobbe,  54  Div.  113;  Serven  r.  Lowerre,  (County 

N.  Y.  521;  West  Side  B^nk  v,  Pugsley,  Ct.)  3  Misc.  (N.  Y.)  118;  In  re  Conck- 

47  N.  Y.  372,  12  Abb.  Pr.  N.  S.  (N.  Y.)  lin,  5  OhioCir.  Ct.  84.  3  Ohio  Cir.  Dec. 

28:  Nathans  f.  Satterlee,  (C.  PI.  Spec.  40;  Bates  v.  International  Co.,  84  Fed. 

T.)  18  Abb.  N.  Cas.  (N.  Y.)  310;  Grass-  Rep.  518. 

muck  V,  Richards,  (Supm.  Ct.)  12  Abb.  In  White  v.  Gates,  42  Ohio  St.  109, 
N.  Cas.  (N.  Y.)  359;  Locke  v,  Mabbett,  the  court  said:  *'  While  the  judge  may 
3  Abb.  App.  Dec.  (N.  Y  )  68;  Frost  v.  order  the  person  having  the  property 
Craig,  (C.  PI.  Gen.  T.)  18  Civ.  Pro.  (V.  to  deliver  the  same  to  a  receiver, 
Y.)  299;  People  V.  Hulbert,  (Supm.  Ct.  although  the  person  so  having  posses- 
Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.)  75;  sion  claims  to  own  it,  the  judge  has  no 
Griswold  v,  Tompkins,  7  Daly  (N.  Y.)  power  to  enforce  the  order  as  for  a 
214;  Schrauth  t.  Dry  Dock  Sav.  Bank,  contempt,  however  plain  it  may  seem 
8  Daly  (N.  Y.)  107;  Joyce  v.  Holbrook,  to  him  that  such  claim  of  ownership  is 
2  Hilt.  (N.  Y.)  94,  7  Abb.  Pr.  (N.  Y.)  wholly  unfounded;  but  the  receiver 
338;  Tompkins  County  Bank  v.  Trapp,  must  resort  to  the  ordinary  remedy  by 
(Supm.  Ct.)  21  How.  Pr.  (N.  Y.)  20;  action.  In  so  holding  we  are  sup- 
People  V.  King,  (Supm.  Ct.  Gen.  T.)  9  ported  by  Union  Bank  v.  Union  Bank, 
How.  Pr.  (N.  Y.)  100;  Dickinson  t/.  6  Ohio  St.  254;  Edgarton  i^.  Hanna,  11 
Onderdonk,  18  Hun(N.  Y.)48o;  Krone  Ohio  St.  323."  See  also  In  re  Conck- 
V.  Klotz,  3  N.  Y.  App.  Div.  589;  Sands  lin,  5  Ohio  Cir.  Ct.  84,  3  Ohio  Cir. 
V,  Phillips,  I  N.  Y.  L.  Bui.  36.  Dec.  40. 

North  Carolina,  —  Rice  v,  Jones,  103  Bight    to    Interplead.  —  Where    the 

N.  Car.  231;  Coates  v,  Wilkes,  94  N.  debtor  has  been  ordered  to  assign  all 

Car.  180,  92  N.  Car.  380.  his  right,  title,  and  interest  in  certain 

South  Dakota, — J.  Thompson,  etc.,  property,  he  is  not  entitled  to  apply 

Mfg.  Co,  V.  Guenthner,  5  S.  Dak.  507.  for  leave  to  interplead  the  judgment 

Wisconsin,  —  Holton   v.    Burton,  78  creditor  with  other  persons  and  compel 

Wis.    323;     Blabon    v,    Gilchrist,    67  them  thus  to  litigate  their  respective 

Wis.  38.  claims  to  the    property.      Collins    v, 

2.  Allen    v,    Tritch,    5    Colo.    226;  Angell,  72  Cal.  513. 

Spaulding  v,  Coeur  D'Alene  R.,  etc.,  I^nia]  of Indebte£ieM.  —  Where,  upon 

Co.,  (Idaho  1899)  59  Pac.    Rep.  426;  examination,   one  alleged   to    be    in- 
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Temporary  Iiyiinetion.  —  The  court  may,  however,  make  an  order 
forbidding  the  transfer  of  the  disputed  property  or  claim  until  an 
action  by  the  judgment  creditor  or  receiver  has  been  brought 
and  prosecuted  to  judgment.* 

3.  What  Property  Affected  by  Order.  —  Under  the  New  York  Code 
of  Civil  Procedure  the  judge  is  authorized  to  order  the  delivery 
or  transfer  of  personal  property  alone  to  the  receiver,*  and  has 
no  jurisdiction  to  compel  the  conveyance  of  the  judgment  debt- 
or's real  property.*     In  Minnesota,  however,  it  has  been  held  that 

debt ed  to  the  judgment  debtor  denies  raay  protect  the  rights  of  adverse  claim, 

such  indebtedness,  the  judge   before  ants  while  being  enforced.     Hexter  v. 

wh3m  the  examination  is  held  cannot  Pennsylvania   R.  Co.,  43  N.  Y.   App. 

inquire  into  the  fact.     In  such  case  an  Div.  113. 

action  by  the  receiver  is  proper.     Peo-  An  Ifljanotion  Order  Cannot  Be  Hade 

pie  V.   Hulbert,  (Supm.   Ct.  Gen.  T.)  Without    Notice    to    the    party   to    be 

Code  Rep.  N.  S.  (M.  Y.)  75;  Tompkins  affected  by  it.     And  such  order,  when 

County  Banic  v,  Trapp,  (Supm.  Ci.)  21  made,  may  be  modified  or  dissolved  by 

How.  Pr.  (N.  Y.)  17,  holding  that  no  the  court  or  judge  having  jurisdiction 

order  can  be  made,  no  matter  how  well  at  any  lime,  on  such  security  as  may 

the  judge  may  be  convinced  that  the  be  directed.     Coates  v,    Wilkes,  94  N. 

claim  of  the  third  party  is  unfounded  Car.  180. 

or  how  untruthful  the  denial  of   the  2.  Code   Civ.    Pro.    N.   Y.,   g   2447; 

debt.  Smith  v,  Tozer,  (Supm.  Ct.  Gen.  T.)  11 

Questions  of  claims  cannot  be  settled  Civ.   Pro.  (N.  Y.)  346,  42  Hun  (N.  Y.) 

by  the  consent  of  the  parties.     Maass  22;  Canandaigua  First  Nat.  Bank  v, 

V,   McEntegart  (N.  Y.  City  Ct.  Gen.  Martin,  49  Hun  (N.  Y.)  574;  Moyer  z^. 

T.)  20  Misc.  (N.  Y.)  676.  Mover,  7  N.  Y.  App.  Div.  530. 

Qnaition  of  Exemption.  —  Where  an  under  the    old   Code   Pro.   N.    Y., 

order  has  been  made  that  the  debtor  g§  297,  298,  it  was  within  the  power  of 

pay  over  certain  property  in  satisfac-  the  judge  to  order  the  application  to 

tion  of  the  judgment,  and  he  claims  the  satisfaction  of  the  debtor  of  any 

the  property  as  exempt,  it  is  doubtful  property  of  the  judgment  debtor  not 

whether  the  question  of  exemption  can  exempt  from  execution,  and  to  appoint 

be  tried  in  the  supplementary  proceed-  a  receiver   with  ample  powers  to  con- 

ings.     The  issue  should  be  left  to  an  summate  the  purposes  of  such  order; 

ordinary  action  at  law.     Dickinson  v,  and  it  was  held  that  these  provisions 

Onderdonk,  18  Hun  (M.  Y.)  480.  made  an  order  of  the  judge  effective 

Writ  of  Itohibition.  —  Where  a  sub-  in  regard  to  lands  situated  outside  of 

sianiial  dispute  as  to  title  exists,  an  the  state.    Fenner  v.  Sanborn,  37  Barb, 

order  that  the  receiver  take  possession  (N.  Y.)  610.^  These  sections  were  re- 

of  property  is  in  excess  of  the  court's  pealed  by  the  Laws  of  1877,  c.  417,  and 

jurisdiction,  and  a  writ  of  prohibition  the  Code  of  Civil   Procedure  supplies 

will   lie   to   restrain   its  enforcement,  all    the    provisions    now    relating    to 

McDowell  V.  BpII.  86  Cal.  61s.  supplementary  proceedings.     Smith  v, 

1.  McDowell    V.  B;ll,  86  Cal.   616;  Tozer,  (Supm.  Ct.  Gen.  T.)u  Civ.  Pro. 

Hanman  v.  Olvera,  51  Cal.  501 ;  Spauld-  (N.  Y.)  345. 

ing   tr.   Coeur  D'Alene  R.,  etc.,   Co.,  8.  Kimball  v,   Burrell,   (Supm     Ct. 

(Idaho  1899)  59  Pac.  Rep.  426;  Coates  Gen.  T.)  14  N.  Y.  St.  Rep,  536;  Moyer 

tf,  Wilkes,  94.  N.   Car.  180,  92  N.  Car.  r.    Moyer,    7    N.    Y.    App.    Div.    523; 

380;  Globe   Phosphate  Ci.  v.  Pinson,  Canandaigua     First     Nat.     Bank     v. 

52  S.  Car.  185;  Bates  v.  International  Martin.  49  Hun  (N.  Y.)  571;    Albany 

Co..  84  Fed.  Rep.  518.  City  Nat.  Bank  v.  Gaynor,  (Supm.  Ct. 

If,  when  the  sheriff  has  received  the  Spec.  T.)  67  How.  Pr.  (N.  Y.)42i.    • 

money,    adverse     claims     are    made  Land  Contract.  —  In  Matter  of  Crane, 

against  him  upon  it,  he  may  move  for  81  Hun  (N.  Y.)  96,  it  was  held  that  the 

leave  to  pay  the  money  into  court  and  court  had   power  to  direct  the  judg- 

thus  be  protected.     Upon  such  motion  ment  debtor  to  transfer  to  the  receiver 

the  court  will  be  at  liberty  to  give  such  a  land  contract  and  certain  books  of 

directions  with  regard  to  the  money  as  account.     In  this  case,  however,  the 
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the  power  of  the  court  in  supplementary  proceedings  is  the  same 
as  that  of  a  court  of  chancery  upon  a  creditors'  bill,  and  that  the 
judgment  debtor's  property  may  be  applied  in  the  same  manner.* 

4.  Form  of  Order  —  a.  In  General.  —  No  particular  form  of 
order  is  required  other  than  that  it  must  be  definite  and  must  set 
out  specifically  the  act  to  be  performed.* 

6.  Order  for  Payment  of  Money.  —  An  order  for  the  pay- 
ment of  money  should  state  the  amount  of  money  to  be  affected,' 
and  should  direct  a  payment  of  so  much  only  as  is  necessary  to 
satisfy  the  debt,  together  with  the  costs  of  the  proceedings.* 

c.  Order  for  Delivery  of  Property.  —  An  order  for  the 
delivery  of  property  should  likewise  specifically  describe  the  prop- 
erty to  be  delivered,*  and  may  be  set  aside  if  it  is  unreasonable  • 

property    transferred     was    personal,  sonal  property  is  objectionable  where 

witii  the  exception  of  the  land  contract,  it  appears  that  the  debtor  is  a  house- 

and  the  possession  of  that  paper  in  the  holder  and  entitled  to  statutory  exemp- 

receiver  was  necessary  as  evidence  of  tion.     Moyer  v.  Moyer»  7  N.  Y.  App. 

his   litle.     Distinguished  in  Moyer  v,  Div.  523. 
Moyer,  7  N.  Y.  App.  Div.  531.  Direotion     for     Imprisonment    Inoor- 

1.  Townez/.  Campbell,  35  Minn.  231,  poratod.  —  It  is  error  to  incorporate  in 
the  court  saying:  **  To  reach,  for  that  an  order  for  the  payment  of  money 
purpose,  real  estate  lying  out  of  the  a  direction  for  imprisonment  in  case 
jurisdiction,  the  Court  of  Chancery  of  refusal.  Kennesaw  Mills  Co.  v. 
could  appoint  a  receiver,  and  compel  Walker,  19  S.  Car.  104. 

the  debtor  to  execute  to  him  such  con-  8.  Matter  of  O'Connell,  49  Kan.  415; 

veyances  as  would  be  effectual  to  pass  Matter  of  Burrows,  33  Kan.  675. 

the  real  estate  according  to  the  law  of  4.  Kennesaw  Mills  Co.  v.  Walker,  19 

the  state  or  country    where    it    was  S.  Car.  104. 

situated.     Mitchell  r.  Bunch,  2  Paige  6.  Matter  of  O'Connell.  49  Kan.  415; 

(^4.  Y.)6o6,  22  Am.  Dec.  669;  Bailey  Matter  of  Burrows,  33  Kan.  675;  Smith 

V.  Ryder,  10  N.  Y.  363.     This  it  could  v,  McQuade,  59  Hun  (N.  Y.)  374. 

do  by  virtue  and  in  the  exercise  of  its  6.  In   Dickinson  v.   Onderdonk,   18 

jurisdiction   over  the    persin  of    the  Hun  (N.  Y.)  479,  it  was  held  that  the 

debtor,  and  it  did  not  thereby  assume  judge  had   no  power  to  order  that  a 

any  power  over  the  real  estate  itself,  horse  of  the  judgment  debtor  be  ap- 

The  debtor  in  supplementary  proceed-  plied  on  the  debt  and  that  the  creditor 

ings    may  in    a    similar   manner    be  give  a  receipt  therefor,  since  by  such 

compelled  to  make  application  of  real  course  he  practically  established  the 

estate  beyond  the  jurisdiction."  value  of  the  horse  and  compelled  the 

In    Tomlinson,    etc.,    Mfg.    Co    v,  debtor  to  sell  at  that  value.     The  horse 

Shatto,  34  Fed.   Rep.  380,  a  case  gov-  should  have  been  sold  under  execution 

erned    by  the  Minnesota  statute,    the  or  by  a  receiver. 

examination  showed  real  estate  belong-  Transportation   of  Property.  —  Where 

ing  to  the  judgment  debtor,  in  another  an  order  is  made  that  the  judgment 

state.     It  was  held  that,  it  being  neces-  debtor  deliver  up  property  in  satisfac- 

sary  for  a  full  rqlief  that  a  conveyance  tion  of  the  judgment,  he  cannot  be 

of  this  property  should  be  made  by  the  compelled  to  transport  such  property 

judgment  debtor,  the  power  and  legal  to   the  sheriff  or   receiver.     Sncith  ». 

authority  of  the  court  were  ample  to  McQuade,  59  Hun  (N.  Y.)  374;  Serven 

enforce   it  by  an  order  upon  him  to  v.  Lowerre,  (County  Ct.)  3  Misc.  (N. 

make  the  conveyance  to  a  receiver.  Y.)  119. 

2.  Smith  v.  McQuade,  59  Hun  (N.  Y.)  In  Buchanan  v.  Hunt,  98  N.  Y.  560, 
374;  Moyer  v.  Moyer,  7  N.  Y.  App.  reversing  33  Hun  (N.  Y.)  329,  it  was 
Div.  523.  held  that  the  court  had   no  power  to 

Order  to  Transfer  All  Personal  Property,  order  the  debtor  to  go  out  of  the  state 
—  An  order  which  directs  the  debtor  to  and  bring  back  property  to  be  deliv- 
transfer  to  the  receiver  all  of  his  per-    ered  over  to  the  sheriff.     It  seems  thai 
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or  indefinite.* 

5.  BiFeot  of  Order.  —  An  order  directing  a  third  person,  found 
to  be  indebted  to  the  judgment  debtor,  to  pay  over  money  in 
satisfaction  of  the  judgment  is  in  effect  a  judgment  upon  which 
execution  may  issue  and  from  which  an  appeal  will  lie.'  Such 
payment  made  in  good  faith  and  without  notice  will  protect  a 

party  complying  with  the  order  from  a  suit  on  the  same  demand 
on  the  part  of  the  judgment  debtor  or  a  third  person  claiming 
the  property  as  his  own.' 

fklliir*  or  Bofiual  to  Ovmjflf  with  Ordor.  —  Upon  failure  or  refusal  to 

the  mo8t  the  court  can  do  under  such  pay  over  the  amount  of  the  note  to  the 

circumstances  is  to  require  the  debtor  judgement  creditor,  which  was  done, 

to  transfer  his  title  to  a  receiver  in  At  the  time  when  the  proceedings  were 

order  that  he  may  pursue  the  property  begun  the  payee  had  already  trans- 

where  it  is  situated.  ferred  the  note  to  a  bona  fide  purchaser 

1,  Smith  p.  McQaade,  59  Hun  (N.  before  maturity,  who  was  never  made 
Y.)  374.  a  party  to  the  proceedings.     It  was 

Where  it  appeared  from  the  examin-  held  that  such  bona  fide  purchaser  could 

ation    that    the  debtor  held  a  claim  recover  from  the  maker  in  a  separate 

against  a  third  person  to  be  discharged  action,  as  it  was  folly  on  the  part  of 

by  the  delivery  of  corn  at  a  stipulated  the  maker  to  admit  his  indebtedness 

price  per  bushel,  It  was  held  error  for  to     the     payee     before    ascertaining 

the  court  to  order  such  third  person  to  whether  the  note  had  been  negotiated, 

deliver  a  safficient  quantity  of  corn  at  Knowledgo  of  Olalm  of  Ownmhip,  — 

the  agreed  price  to  satisfy  the  debt.  Where  third  persons  are  examined  and 

The  order  should  be  to  sell  the  corn  conceal  a  claim  of  ownership  known  to 

and  apply  the  proceeds  to  the  debt,  them  to  exist  in  favor  of  another  party, 

Matter  of  Daves,  81  N.  Car.  73.  and  thus  suffer  an  order  to  be  made 

2.  Bronzan  v,  Drobaz,  93  Cal.  647.  that  they  pay  over  money  to  the  sheriff 
Sse  also  Crounse  v,  Whipple,  (Supm.  in  proceedings  instituted  by  another 
Ct.  Gen.  T.)  34  How.  Pr.  (N.  Y.)  333;  creditor,  their  payment  so  made  will 
Holsiein  v.  Rice,  (Supm.  Ct.  Gen.  T.)  be  considered  as  voluntary  and  not 
15  Abb.  Pr.  (N.  Y.)  307.  compulsory.    It  is  their  duty  to  state 

Where  property  or  money    in    the  the  facts  and  prevent  the  order,  and 

hands  of  a  third  party  has  been  paid  a  payment  under  such  circumstances 

over  to  ths  sheriif  under  an  order  of  Is  no  defense.    Wright  v.  Cabot,  89  N. 

court,  such  property  is  to  be  treated  as  Y.  576. 

if  it  had  been  levied  upon  by  virtue  of  No  Votioe  of  Ordor.  —  In  Schrauth  v. 

an  execution.     Duffy  v,  Dawson,  (N.  Dry  Dock  Sav.  Bank,  86  N.  Y.  390,  the 

Y.  City  Ct.  Gen.  T.)  32  Civ.  Pro.  (N.  plaintiff  had  deposited  with  the  defend- 

Y.)  340.  ant,  in  her  own  name,  a  certain  sum 

Bight  to  Jury  Trial.  —  Where  the  of  money.  In  supplementary  proceed- 
debtor  has  been  ordered  to  pay  over  ings  subsequently  brought  the  plaintiff 
money  in  satisfaction  of  the  judgment  and  her  husband  and  an  officer  of  the 
he  is  not  entitled  to  a  jury  trial  of  the  defendant  appeared  and  were  exam- 
question  whether  he  unjustly  refuses  ined,  and  an  order  was  granted  requir- 
to  apply  money  under  his  control  and  ing  the  defendant  to  pay  to  the  judg- 
in  his  possession  to  such  judgment,  ment  creditor  the  amount  of  the  deposit, 
Matter  of  Burrows,  33  Kan.  675.  which  order  the  defendant  obeyed.     In 

8.  Burkham  v.  Cooper,  3  Ohio  Cir.  an  action  to  recover  the  deposit  it  did 

Ct.  77,  I  Ohio  Cir.  Dec.  371.  not  appear  that  the  plaintiff  had  notice 

In  Rice  v.  Jones,  103  N.  Car.  226,  of  the  application  for  the  order,  or  that 

the  maker  of  a  note  was  examined  as  she  was  heard  in  reference  thereto  or 

a  third  person  in  supplementary  pro-  was  in  any  way  a  party  to  the  applica- 

ceedings  against  I  he  payee,  and  upon  tion.     It  was  held  that  such  payment 

the  examination  admitted  that  he  owed  was  no  defense,  and  that  the  plaintiff, 

to  the  payee  the  amount  of  the  note,  not  being  a  party  to  the  adjudication, 

An  order  was  thereupon  made  that  he  was  not  bound  thereby. 
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comply  with  the  order  to  pay  over  money,  a  party  may  be  pun- 
ished for  contempt  as  in  case  of  disobedience  to  other  orders 
made  in  the  course  of  the  proceedings.* 

6.  Orders  Permitting  Payment  —  a.  In  General.  —  At  any  time 
after  the  institution  of  the  proceedings  and  before  the  appoint- 
ment of  a  receiver  therein  or  the  extension  of  a  receivership 
thereto,  the  judge  by  whom  the  order  or  warrant  was  granted  or 
to  whom  it  is  returnable  may,  in  his  discretion,  upon  proof  by 
affidavit  to  his  satisfaction  that  a  person  or  corporation  is 
indebted  to  the  judgment  debtor,  and  upon  such  notice  given  to 
such  persons  as  he  deems  just,  or  without  notice,  make  an  order 
permitting  the  person  or  corporation  to  pay  to  a  sheriff  desig- 
nated in  the  order  a  sum  on  account  of  the  alleged  indebtedness 
not  exceeding  the  sum  which  will  satisfy  the  execution.* 

6.  Effect  of  Order.  —  A  payment  thus  made  is,  to  the 
extent  thereof,  a  discharge  of  the  indebtedness,  except  as  against 
a  transferee  from  the  judgment  debtor,  in  good  faith  and  for 
valuable  consideration,  of  whose  right  the  person  or  corporation 
had  actual  or  constructive  notice  when  payment  was  made.* 

c.  Distinction  under  New  York  Statute.  —  The  section 
of  the  New  York  Code  of  Civil  Procedure  *  which  authorizes  a 
direction  to  pay  money  applies  only  to  money  in  the  hands  of 
the  judgment  debtor.  The  provisions  therein  directing  delivery 
over  by  a  third  person  apply  to  articles  of  personal  property  other 
than  money,  capable  of  delivery,  and  to  which  the  title  of  the 
debtor  is  undisputed.*  The  order  authorized  by  the  preceding 
section  •  by  which  a  third  person  may  pay  over  money  to  the 

1.  Matter  of  0*Connell,  49  Kan.  415;  comes  a  debt,  and  the  amount  may  be 

Matter  of  Burrows,  33  Kan.  675;  Ken-  paid  to  the  sherifif  by  any  person  in- 

nesaw  Mills  Co.  v.  Walker,  19  S.  Car.  debted  to  the  judgment  debtor.  Daven- 

104.     See  also  i«/rfl,  XIV.  Contempt.  port  v.  Ludlow,  3  Code  Rep.  (N.   Y.) 

Bemedy  by  Action.  —  Where  a  judge  66;  Mallory  v,  Norton.  21  Barb.  (N. 
makes  an  order  that  the  judgment  Y.)  424,  holding  that  a  judgment  re- 
debtor  pay  over  a  sum  of  money  in  covered  for  the  sale  of  exempt  property 
satisfaction  of  the  judgment,  and  such  was  a  debt  within  this  rule.  But  the 
order  is  not  obeyed,  the  judgment  contrary  was  held,  without  reference 
creditor  is  not  entitled  to  recover  the  to  this  case,  in  Tillotson  v.  Wolcott,  48 
Slim  by  an  action  in  his  own  behalf,  N.  Y.  188. 

but  a    receiver  should  be  appointed.  3.  Code  Civ.   Pro.   N.    Y.,   §  2446; 

Patten  v.  Connah,  (C.   PI.  Gen.  T.)  13  Kennedy  v.  Carrick,  (Supm.  Ct.  App. 

Abb.  Pr.  (N.  Y.)  418.  T.)  18  Misc.  (N.  Y.)  40. 

Under  the  Xiaaonri  Practioo,  while  the  4.  Code  Civ.  Pro.  N.  Y.,  g  3447. 
court  may  punish  a  judgment  debtor  5.  Grand  Lodge,  etc.  v,  Manhattan 
for  neglect  or  refusal  to  appear  and  be  Sav.  Inst.,  (N.  Y.  Super.  Ct.  Spec.  T.) 
examined,  it  has  no  power  to  punish  25  Civ.  Pro.  (N.  Y.)  44,  12  Misc.  (N. 
by  imprisonment  a  judgment  debtor  Y.)  626,  holding  that  an  order  directing 
who  fails  to  comply  with  an  order  di-  a  third  person  to  pay  over  money  be- 
recting  htm  to  deliver  over  property  in  longing  to  the  judgment  debtor  fur- 
satisfaction  of  the  judgment.  In  re  nishes  no  protection  to  such  person  for 
Knaup,  144  Mo.  653.  a  payment  made  in  pursuance  thereof, 

9.  Code  Civ.  Pro.  N.  Y.,  §  2446.  but  such  payment  will  be  regarded  as 

Jndgment  for  Tort.  —After  judgment,  voluntary, 

a  recovery  in  an  action  for  a  tort  be-  6.  Code  Civ.  Pro.  N.  Y.,  g  2446. 
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sheriff  is  permissive  only  and  can  have  no  greater  effect.* 

7.  Application  of  Honey  or  Property  to  Satisfaction  of  Judgment  — 
The  receiver,  having  taken  possession  of  the  unexempt  tangible 
property  of  the  debtor  and  converted  it  into  money,  and  having 
collected  the  intangible  assets,  should,  after  having  paid  from 
the  proceeds  thereof  the  fees  and  expenses,  apply  the  balance 
upon  the  debt  of  the  judgment  creditor.*  Where  the  proceed- 
ings are  discontinued  or  dismissed,  or  the  judgment  is  satisfied 
without  resorting  to  the  money  paid  over  by  order  to  the  sheriff 
or  receiver,  or  a  balance  of  such  property  remains  after  satisfying 
the  judgment  and  costs  of  the  proceeding,  the  judge  must  make 
an  order  directing  the  sheriff  or  receiver  to  pay  the  money  or 
deliver  the  property  so  remaining  in  his  hands  to  the  judgment 
debtor,  or  to  such  other  person  as  appears  to  be  entitled  thereto.' 
ZI7.  COVTEXPT  —  1.  Who  Kay  Punish.  —  The  power  of  punish- 
ment usually  rests  with  the  judge  whose  mandate  has  been  disre- 
garded or  disobeyed;*  but  it  does  not  rest  exclusively  with  such 
officer,  and  may  be  exercised  by  the  court.* 

1.  Kennedy  v,  Carrick,  (Supm.  Ct.  Aldrich  v,  Davis,  (Supm.  Ct.  Gen.  T.) 

App.  T.)  i8   Misc.  (N.  Y.)  41;  Grand  46  N.  Y.  St.  Rep.  587. 
Lodge,  etc    v.  Manhattan  Sav.   Inst.,        5.  Hagerman  v.  Tong  Lee,  12  Nev. 

(N.   Y.   Super.   Ct.   Spec.   T  )  25  Civ  335;  Tremain  v.  Richardson,  68  N.  Y. 

Pro.  (N.  Y.)44,  12  Misc.  (N.  Y.)  626.  617;  Smith  v,  Tozer,  (Supm.  Ct.  Spec. 

9.  Ward  v.  Petrie,  157  N.  Y.  301.  T.)  11  Civ.  Pro.  (N.  Y.)  349;  Hilton  v. 

8.  Code   Civ.    Pro.    N.    Y.,   §   2450.  Patlerson.    (Supm.    Cl.    Spec.   T.)   18 

See  also  Whyle  r/.   Denike,   53  N.  Y.  Abb.  Pr.  (N.  Y.)  245;  Wickes  v,  Dres- 

App.  Div.  425;  Ward  v,  Petrie,  157  N.  ser,  (Supm.  Cl.  Spec.  T.)  4  Abb.  Pr. 

Y.  301 ;  Stiefel  f .  Berlin,  28  N.  Y.  App.  (N.  Y.)  93;  Kearney's  Case,  (Supm.  Ct.) 

Div.  103;  Moore  ».  Duflfy,  74  Hun  (N.  13  Abb.  Pr.  (N.  Y.)  459. 
Y.)  78.  In   Kearney's  Case,  (Supm.  Ct.)  13 

4.  Hagerman  v,  Tong  Lee.  12  Nev.  Abb.  Pr.  (N.  Y.)  459, /<?//(£in««^  Wickes 

335;  Shepherd  v.  Dean.  (C.  PI.  Spec.  f.  Dresser,  (Supra.  Ct.  Spec.  T.)4  Abb, 

T.)  3  Abb.  Pi.  (N.  Y.)  424, 13  How.  Pr.  Pr.  (N.  Y.)  93,  it  was  held  that  Code 

(N.  Y.)  173;    Laihrop  v,  Clapp,  40  N.  Pro.  N.  Y.,  §  302,  bestowing  upon  the 

Y.  328;  Kearney's  Case,  (Supm.   Ct.)  judge   before   whora   the   proceedings 

13  Abb.  Pr.  (N.  Y.)459;  Kelly  r.  Mc-  were   instituted  the  power  to   punish 

Cormick,   28   N.    Y.   318;    Aldrich   v,  for  disobedience  to  his  orders,  did  not 

Davis,  (Supm.   Ci.   Gen.  T.)  46  N.  Y.  deprive  the  court  of  its  general  power 

St.    Rep.     587;     Wickes    v.     Dresser,  in  this  regard. 

(Supm.  Ct.  Spec.  T.)4  Abb.  Pr.  (N.  Y.)        CoDoarrent    Jurisdiotioii    of    Saprame 

93.    And  see  i«/nj.  this  section, /ajj«w.  Court.  —  In   A>w    York  the    Supreme 

Saooauor  in  Office.  —  Where  the  judge  Court  has  concurrent  jurisdiction  with 
of  the  court  in  which  the  proceedings  a  county  judge  to  punish  as  for  con- 
were  pending  went  out  of  office  and  tempt  a  refusal  to  obey  a  valid  order 
transferred  llie  proceedings  to  his  sue-  of  such  judge.  Smith  v.  Tozer,  (Supm. 
cessor,  it  was  held  that  they  were  prop-  Ct.  Spec.  T.)  11  Civ.  Pro.  (N.  Y.)  349; 
eriy  continued  before  such  successor  Tremain  v.  Richardson,  68  N.  Y.  617. 
and  that  he  might  punish  a  contempt  Speoial  Term  Order. —  In  New  York 
committed  during  the  term  of  the  where  an  order  of  examination  was 
former  judge.  Holstcin  v.  Rice,  (Supm.  made  by  one  of  the  judges  of  the  court, 
Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  135,  and  afterwards  the  same  judge  sitting 
15  Abb.  Pr.  (N.  Y.)  307.  at  special  term  made  an  order  punish- 

Speeial  Surrogate.  —  In  New    York  a  ing  the  defendant  for  contempt  in  dis- 

special  surrogate  has  power  to  punish  obeying  the  5rst  order,  it  was  held  that 

for  di.sobedience  of  an  order  issued  by  the  second  order  was  valid  as  the  order 

him  in  the  course  of  the  proceedings,  of  the  court,  the  mere  fact  that  it  was 
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2.  What  Conttitutet  Contempt  —  a.  In  General.  — Any  person 
who  refuses  or  without  sufficient  cause  neglects  to  obey  a  valid 
order  of  a  judge  or  referee  duly  served  upon  him,  or  a  proper  oral 

direction  given  directly  to  him  by  such  judge  or  referee  in  the 
course  of  the  proceedings,  may  be  punished  for  contempt.^     The 

made    at   special  term    aad    was    so  Pr.  (N.  Y.)  262;  Kendrick  v,  Wandall, 

entitled   not    rendering    it   irregular.  88  Han  (N.  Y.)  519;  Matter  of  Hatfield, 

Wickes  V,  Dresser,  (Supm.  Ct.  Spec.  17  N.   Y.  App.   Div.  430;  Jackson  v. 

T.)  4  Abb.   Pr.  (N.  Y.)  93.     See  also  Murray.  25  N.  Y.  App.  Div.  140;  Utica 

People  V,  Kelly.  (Supm.  Ct.  Spec.  T.)  City  Bank  r.Buell,(Supin.Ct.)9  Abb.  Pi. 

22  How.  Pr.  (N.  Y.)  309,  13  Abb.  Pr.  (N.  Y.)385;  Tremain  v,  Richardson,  68 

(N.  Y.)  45Q.  N.  Y.  617;  Ammidon  v.  Wolcoll,  (Supm. 

In  Wisoonsiiiit  hasbeen  held  that  the  Ct.  Gen.  T.)  15  Abb,  Pr.  (N.  Y.)  314; 

Circuit  Court  had  jurisdiction  to  punish  Hilton  v,  Patterson,  (Supm.  Ct.  Spec, 

for  contempt  one  who  disobeyed  a  law-  T.)   18  Abb.    Pr.   (N.   Y.)  245;    Bern- 

ful  order  of    a  court    commissioner,  heimer  v.  Kelleher,  (Supm.  Ct.  App. 

even  if  the  commissioner  himself  pos-  T.)  31  Misc.  (N.  Y.)  464;  Brush  v.  Lee, 

sessed  such  jurisdiction.      Nieuwan-  (Ct,  App.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  50; 

kamp  V.  Ullman,  47  Wis.  168.  West  Side  Bank  v,  Pugsley,  (Cc.  App.) 

In  Xiohigan  under  the  statute  author-  12  Abb.  Pr.  N.  S.  (N.  Y.)  28;  Van  Valk- 

izing  proceedings  at  law  in  the  nature  enburgh   v,   Doolittle,   (Supm.   Ct.)  4 

of  a  creditor's  bill  (How.  Stat.   1882,  Abb.   N.   Cas.  (N.   Y.)  72;  Sickles  v. 

H    8115,    8116:    Comp.     Laws    1897,  Hanley,  (Supm.Ct.  Gen.  T.)4  Abb,  N. 

§§  10845,  10846),  the  Circuit  Court  has  Cas.  (N.  Y.)  231;  Rugg  v.  Spencer,  59 

power  to  punish  as   for  contempt  a  Barb.  (N,   Y.)  383;    Smith   v,  Tozer, 

debtor  who  refuses  to  appear  before  a  (Supm.  Ct.  Spec.  T.)  11  Civ.  Pro.  (N. 

Circuit  Courl  commissioner  and  make  Y.)  349;  Fenner  v.  Sanborn,  37  Barb, 

discovery  on  oath  concerning  his  prop-  (N.  Y.)  610;  Howe  v.  Welch,  (N.  Y.  City 

erty  pursuant  to  the  provisions  of  said  Ct.  Spec.  T.)  11  Civ.  Pro.  (N.  Y.)444; 

act.     Shepard  v,  Kent  Circuit  Judge,  Glllett  v,  Hilton,  (N.  Y.  City  Ct.  Spec. 

109  Mich.  606.  T.)  II  Civ.  Pro.  (N.  Y.)  108;  Kearney's 

1.  California, —  Ex  p.   Kellogg,   64  Case,  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y,) 

Cal.  343;  Ex  p,  Latimer,  47  Cal.  131;  459;  Ross  v,  Clussman,  (N.  Y.  Super. 

Hibernia  Sav.,  etc.,  Soc.  v.  Superior  Ct.)  Code  Rep.  N.  S.  (N.  Y.)  97;  Mat- 

Ci.,  56  Cal.  265.  ter  of  Pester,  (Supm.  Ct.)  2  Code  Rep. 

Iowa.  —  Reardon  v.  Henry,  82  Iowa  (N.  Y.)  98. 

T36;  McDonnell  V.  Henderson,  74  Iowa  Ohio  —  Union  Bank  v.  Union  Bank, 

619;  Eikenberryf.  Edwards,  67  Iowa  60hioSt.  262;  White  v.  Gates,  42  Ohio 

619;  Farmers.  Hoffman,  67  Iowa  678.  St.   112;  In  re  Concklin,  5  Ohio  Cir. 

Kansas,  —  Matter   of    Burrows,    33  Ct.  82,  3  Ohio  Cir.  Dec,  40. 

Kan.  675;  State  t/.  Burrows,  33  Kan.  10.  South    Carolina.  —  Kennesaw   Mills 

Michigan.  — Shepard  v,  Kent  Circuit  Co.  v.  Walker,  19  S.  Car.  iii. 

Judge,  109  Mich.  606.  Wisconsin,  —  In  re  Perry,  30  Wis.  268; 

Minnesota,  —  Stater.  Becht,23  Minn.  O'Brien's  Petition,  24  Wis.  547;  In  re 

412;  Towne  f.  Campbell,  35  Minn.  232.  Milburn,  59  Wis.  24. 

NevcLda,  —  Hagerman  v.  Tong  Lee,  Summons  to  Appear  for  Examination. — 

12  Nev.  335.  An  appointment  of  a  referee  to  take 

New  York.  —  Tompkins  County  Bank  theexaminalionof  the  judgment  debtor 

V.  Trapp,  (Supm.  Ct.)  21  How.  Pr.  (N.  without  naming  the  time  and  place  for 

Y.)  19;  Clapp  V.  Lathrop,  (Supm.  Ct.  his  appearance,  merely  directing  the 

Gen.  T.)  23  How.  Pr.  (N.  Y.)44i;  Hoi-  debtor  to  appear  at  such  times  and 

stein  V.  Rice.  (Supm.  Ct.  Gen.  T.)  24  places  as  may  be  duly  appointed  by 

How.  Pr.  (N.  Y.)  137,  15  Abb.  Pr.  (N.  the  referee,  is  proper;  the  referee  may 

Y.)  307;    People  V.  Mead,  (Supm.  Ct.  issue  his  summons  for  the  debtor  10 

Spec.    T.)  29  How.   Pr.  (N.  Y.)   367;  appear  before  him,  and  the  latter  will 

Deposit  Nat.  Bank  V.  Wickham,  (Supm.  be  guilty  of  contempt  if  he  fails  to 

Ct.   Gen.   T.)   44    How.    Pr.   (N.    Y.)  obey  such   summons.      Redmond  v. 

422;    Shults   V,  Andrews,  (Supm.  Ct.  Goldsmith,  2  N.  Y.  L.  Bui.  iq. 

Spec.  T.)   54  How.   Pr.  (N.  Y.)  378;  Order  to  Pay  Costs.  —  The  debtor's  dis- 

Wilcox  V.  Harris,  (County  Ct.)  59  How.  obedience  to  an  order  to  pay  costs  may 
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question  what  specific  act  will  constitute  a  contempt  in  a  given 
case  must  be  left  somewhat  to  the  discretion  of  the  judge  or 
court  whose  mandate  has  been  disregarded  or  disobeyed.  ^ 

be  punished  as  a  contempt.    Kearney's  (N.  Y.)  139,  this  proceeding  is  called 

Case,  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.)  *  special,  extraordinary,  and  peculiar.' 

459.  By  all  rules  of  construction  not  only 

Prodnetion  of  Booki.  —  It  is  not  a  con-  this     statute     should    be    construed 

tempt  for  a  party  required  to  produce  strictly,  but  the  proceedings  under  it 

books   before  a  referee   to  refuse   to  must  folio vir  the  statute  strictly,  or  no 

leave  the  books  with  the  referee,  if  the  authority  is  conferred  by  it.     It  is  a 

order  under  which  the  referee  acts  only  proceeding  in  which  a  defendant  in  a 

requires  the  production  of  the  books,  judgment  on  contract  maybe  impris- 

It  is  a  contempt,   however,  for  such  oned,  and,  in  favor  of  liberty,  it  should 

party  to  refuse  to  obey  the  referee's  strictly   comply   with   the  law."     See 

order  that  he  allow  a  witness  while  also  Canandaigua  First  Nat.   Bank  v, 

testifying- to  examine  the  books,  to  en-  Martin,  49  Hun  (N.  Y.)  571. 

able  the  adverse  party  to  question  him  "  Proceedings  to  punish  a  party  as 

thereon.     Sudlow  v.  Knox,  (Ct.  App.)  for  a  contempt  are  not  to  be  lightly 

7  Abb.  Pr.  N.  S.  (N.  Y.)  411.  entertained,  since  they  involve  the  lib- 

laqniry  upon  Habeas  Corpus.  —  Upon  erty  of  a  citizen.     In  a  proper  case  the 

an  application  for  a  writ  of  habeas  cor-  court  should  not  be  slow  to  assert  and 

pus  where  the  petitioner  has  been  com-  enforce  its  authority,  but  its  summary 

mitted  for  contempt  for  failure  to  obey  process  in  this  regard  can  be  invoked 

an  order  in    supplementary   proceed-  only  in  the  cases  prescribed  by  statute." 

ings,  irregularities  in  such  order  can-  Bernheimer   v.   Kelleher,   (Supm.   Ct. 

not  be  in(}uired   into  so  long  as  the  App.  T.)  31  Misc.  (N.  Y.)  464. 

officer  making  it  had  jurisdiction  to  act  Interferenoe  with  Testimony  of  Witness 

and  was  within  his  authority.    Matter  by  Judgment  Debtor.  —  Where  the  wife 

of  Morris,  39  Kan.  38.  of  a  judgment  debtor  is  under  exam- 

1.  Walters   v.    Kenyon,   (Supm.  Ct.  ination  in  supplementary  proceedings, 

Gen.   T.)  4  N.  Y.  St.  Rep.  398.    See  an  interference  with  such  examination 

also  Joyce  v.  Holbrook,  (C.   PI.  Gen.  by  the  husband,  by  directing  his  wife 

T.)  7  Abb.   Pr.  (N.  Y.)  338.     And  see  to  correct   her  answer,  telling  her  to 

generally  the  title  Contempt^  7  Am.  and  answer  differently,  and  finally  direct- 

Eng.  Encyc.  of  Law  33,  34.  ing  her  not  to  answer  further  questions 

IMsobedienoe  to  Order  by  Party  or  Wit-  and  to  leave  the  court  room,  renders 
nesB. —  In  it/iV^t^a»,  the  only  provision  the  judgment  debtor  guilty  of  con- 
in  regard  to  punishing  witnesses  or  tempt.  Matter  of  Falkenburg,  (N.  Y. 
parties  in  supplementary  proceedings  City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.) 
for  disobeying  the  order  of  the  com-  418. 

missioner  is  that  now  embodied  False  Swearing  by  a  Judgment  Debtor 
in  Comp.  Laws  Mich.,  %  10845,  which  as  to  the  Disposition  of  His  Property, 
reads  as  follows:  "  If  any  party  or  on  his  examination  in  supplementary 
witness  shall  disobey  any  order  of  the  proceedings,  is  neither  a  civil  nor  a 
judge  or  commissioner,  made  in  pur-  criminal  contempt,  and  he  cannot  be 
suance  of  this  act,  and  duly  served,  punished  therefor  by  fine  and  impris- 
such  party  or  witness  may  be  punished  onment,  especially  where  it  does  not 
by  the  judge  as  for  a  contempt,  in  the  appear  that  a  right  or  remedy  was  im- 
same  manner  as  the  Circuit  Court  may  paired,  impeded,  or  defeated.  Bern- 
punish  for  contempt."  Shepard  v,  heimer  v,  Kelleher,  (Supm.  Ct.  App. 
Kent  Circuit  Judge.  109  Mich.  606.  T.)  31  Misc.  (N.  Y.)  464,  reversing  Bern- 

Striet    Constmotion.  —  In    Smith     v,  heimer  v.    Kelleher.   (N.  Y.  City  Ct. 

Weeks,  60  Wis.  107.  it  was  said :    **  The  Gen.  T.)  30  Misc.  (N.  Y.)  829. 

construction  of  this  statute  ought  to  be  Order  Appointing  Beceiver  Hot  Filed.  — 

strict.     It  is  at  best  a  violent  remedy.  Where  the  order  appointing  a  receive! 

and  the  question  was    reserved  in  a  in  proceedings  supplementary  to  exe- 

quare  in  In  re  Remington,  7  Wis.  643,  cution  has  not  been  filed  with  the  clerk 

whether  it  was  not  unconstitutional,  of  the  county  in  which  the  judgment 

as  authorizing  imprisonment  for  debt  roll  is  filed,  as  required  by  Code  Civ. 

in  actions  on  contract.     In  Holstein  v.  Pro.  N.   Y.,  §§  2467,  2468,  the  judg- 

Rice,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  msnt  debtor  is  not  punishable  as  for 
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d.  Failure  to  Attend  for  Examination.  —  A  refusal  to 
appear  for  examination  may  subject  a  party  to  punishment  for 
contempt.^  But  it  should  appear  that  the  order  is  such  as  the 
judge  or  referee  is  authorized  to  make,^  and  that  it  has  been 

a  contempt    for  not  complying  with  had  paid  two  hundred  and  forty-seven 

the  directions  contained  in  such  order,  dollars  on  the  judgment  after  the  re- 

Bareither  v.  Broscfae,  (C.  PI.)  19  Civ.  covery  of  a  judgment  for  three  hun- 

Pro.  (N.  Y.)  446.  dred  and  thirty-two  dollars  appeared 

Failure  to  Pay  Goiti .  —  In  Matter  of  on  the  return  of  an  order  for  her  ex- 
Thompson,  (N.  Y.  City  Ct.  Gen.  T.)  31  amination  in  supplementary^roceed- 
Misc.  (N.  Y.)  802,  it  was  held  that  a  ings  and  was  examined,  and  also 
failure  by  a  defendant  in  supplement-  appeared  on  two  subsequent  adjourn- 
ary  proceedings  to  pay  the  usual  costs  ments  and  paid  ten  dollars  on  the  judg- 
sallowed  to  the  attorney  of  the  plaintiff  ment,  but  failed  to  appear  on  the  third 
from  the  proceeds  of  property  discov-  adjournment,  and  upon  thejreturnof 
ered  by  such  proceedings  will  not  ren-  an  order  to  show  cause  why  she  should 
der  such  defendant  guilty  of  contempt,  not  be  held  in  contempt  appeared  in 

1.  Shepard  v.  Kent  Circuit  Judge,  person,  made  oral  excuse,  and  was 
109  Mich.  606;  Perkins  v.  Kendall,  further  examined,  it  was  held  to  be 
(Marine  Ci.  Gen.  T.)  3  Civ.  Pro.  (N.  proper  for  the  court  in  its  discretion  to 
Y.)340;  People  v,  Kenny,  4  Thomp.  &  excuse  the  contempt  and  refuse  to  pun- 
C.  (N.  Y.)  572;  Fleming  v.  Tourgee,  ish  the  debtor.  Lassere  i/.  Stein,  (N.  Y. 
(Supm.  Ct.  Gen.  T.)  21  Civ.  Pro.  (N.  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  423. 
Y.)  297;  Shults  V.  Andrews,  (Supm.  Proof  of  Failure  to  Attend.  —  Where 
Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  378;  the  defendant  fails  to  appear  for  ex- 
Leonard  V.  Jacobson,  (N.  Y.  City  Ct.  amination  before  a  referee  after  being 
Gen.  T.)  27  Misc.  (N.  Y.)  325;  Red-  ordered  so  to  do,  an  affidavit  proving 
mond  V.  Goldsmith.  2  N.  Y.  L.  Bui.  such  fact  is  neces^sary.  Rinelander  v. 
19;  Gibbs  V.  Prindle,  9  N.  Y.  App.  Dunham.  (Marine  Ct.  Gen.  T.)  2  Civ. 
Div.  29;  Ken  Jrick  v.  Wandall,  88  Hun  Pro.  (N.  Y.)  32,  holding  that  the  ceriifi- 
(N.  Y.)  519;  Isaacs  v,  Calder,  42  N.  Y.  cate  of  the  referee  certifying  to  such 
App.  Div.  152;  People  v.  Warner,  51  default  was  not  legal  evidence  and 
Hun  (N.  Y.)  53;  Lassere  v.  Stein,  (N.  Y.  must  be  rejected. 
City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  423:  Two  Orders  in  Existence  at  Same  Time. 
Parker  r.  Hunt,  (Supm.  Ct.)  15  Abb.  — Where  a  debtor  is  in  contempt  of 
Pr.  (N.  Y.)  410,  note;  Lamonte  v,  one  order  of  examination,  and  a  second 
Pierce,  34  Wis.  483.  order  is  issued  which  supersedes  the 

In  People  v.  Kenny,  4  Thomp.  &  C.  first,  he  cannot  be  punished  for  his  con- 
(N.  Y.)  572,  the  judgment  debtor  hav-  tempt  of  the  first  order.  Gaylord  v. 
ing  failed  to  appear  in  pursuance  of  an  Jones,  7  Hun  (N.  Y.)  480. 
order  of  examination,  he  was  served  Joint  Judgment.  —  Where  a  partner, 
with  an  order  to  show  cause  why  he  not  served  with  a  summons  in  the  orig- 
should  not  be  *'  attached  "  for  con-  inal  action,  failed  to  obey  an  order  for 
tempt.  It  was  contended  that  such  his  examination  as  to  the  joint  prop- 
order  was  defective  for  the  reason  that  erty,  after  the  entry  of  a  judgment 
the  word  *'  punished  '*  should  have  against  the  partnership  and  the  return 
been  used  instead  of  "  attached,"  but  unsatisfied  of  an  execution  against 
the  court  held  that  this  was  a  mere  their  joint  property,  it  was  held  that 
irregularity  and  thai  the  debtor  had  he  was  guilty  of  contempt.  Perkins 
sufficient  notice  that  proceedings  for  z/.  Kendall,  (Marine  Ct.  Gen.  T.)  3  Civ. 
his  punishment  had  been  instituted.  Pro.  (N.  Y.)  240. 

Failure  of  a  Party  to  A.ppear  on  Any  2.  Kennedy  r^  Weed,  (C.  PI.)  10  Abb. 

A^jonmed  Day  may  be  punished  as  a  Pr.  (N.  Y.)  62,  holding  that  the  judge 

contempt   although   the   adjournment  has  no  power  to  punish  for  disobedi- 

was  made  in  the  absence  of  the  party  ence  to  an  order  made  upon  an  affi- 

upon    the    consent    of    his  attorney,  davit  specifying  a  judgment  which  has 

Parker  v.  Hunt,  (Supm.  Ct.)  15  Abb.  no  existence;  De  Witt  z/.  Dennis,  (Supm. 

Pr.  (N.  Y.)  410,  note.  Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  131. 

Ezonie  for  Contempt  for  Failore  to  Ap-  Where   the   power  of  the  judge  to 

pear.  —  Where  a  judgment  debtor  who  n:ake  the  order  is  doubtful,  its  disre- 
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duly  served.'  If  a  party  seeks  to  avoid  an  examination  on  the 
ground  that  the  order  or  the  papers  upon  which  it  was  granted 

are  irregular,  he  must  take  the  proper  steps  to  have  such  order 
vacated.  Noncompliance  with  the  order  on  such  ground  will  not 
relieve  him  of  the  charge  of  contempt  •  unless  such  defect  goes 

gard 'should  not  be  punished  as  a  cori-  liable  for  contempt.     See  Fretcher  v. 

tempt.     Smith  v,   Tozer,  (Supm.  C(.  Francko,  (C.  Pi.  Spec.  T.)  21  Civ.  Pro. 

Spec.  T.)  II  Civ.  Pro.  (N.  Y.)  349.  (N.  Y.)  34;    and   see   article  Service 

Ponon  Sued  by  Wrong  Hamo.  —  One  of  Process  and  Papers,  vol.  19,  p.  704 

who  has  been  sued  by  the  wrong  name,  fi  seq, 

judgment  being  entered  against  him  in  Insni&cient  Time  Intenrening  Betweon 

that  name,  cannot  be  punished  for  fail-  Order  and  Time  Fixed.  —  In   Gibbs  v. 

ing  to  appear  in  proceedings  supple-  Prindle,  9  N.  Y.  App.  Div.  29,  it  was 

mentary  thereto  brought  against  him  held  that  a  defendant  in  supplementary 

in  the  false  name.     Muldoon  v.  Fierz,  proceedings  could  not  be  punished  for 

(Supm.  Ct.)  I  Abb.  N.  Cas.  (N.  Y.)309.  contempt  in  failing  to  appear,  where 

If  he  appears,  however,  his  failure  to  the  order    for    examination    was   not 

object  to  a  continuance  of  the  proceed-  served  until  three  and  one-half  hours 

ings  will    constitute  a  waiver  of  his  before  the  lime  fixed,  and  where  the 

right  to  do  so.     Matter  of  Johns,  i  N.  defendant    was  three  miles  from    ihe 

Y.  L.  Bui.  75.  place  of  hearing,  without  conveyance 

Bef^ree  Improper  Person  to  Act.  —  In  and  unable  to  walk  such  distance. 
Gilbert  v,  Frothingham,  (C  PI.  Spec.  2.  Fleming  v.  Tourgee,  (Supm.  Ct. 
T.)  13  Civ.  Pro.  (N.  Y.)  288.  a  motion  Gen.  T.)  21  Civ.  Pro.  (N.  Y.)297;  Shults 
was  made  to  punish  a  judgment  debtor  v,  Andrews,  (Supm.  Ct.  Spec.  T.)  54 
for  disobeying  an  order  of  the  referee  How.  Pr.  (N.  Y.)378;  Hilton  v.  Patter- 
before  whom  the  examination  was  son,  (Supm.  Ct.  Spec.  T.)  18  Abb.  Pr. 
tak*n.     It  appeared  that  such  referee  (N.  Y.)  245. 

was  appointed  upon  an  ex  parte  appli-  In  Wilcox  v.  Harris,  (County  Ct.)  59 

cation  and  ihathisoffice  was  connected  How.  Pr.  (N.  Y.)  263,  the  court  said: 

with  that  of  the  attorney  for  the  judg-  "  When  an  order  is  issued  by  a  judge 

ment   creditor.      Under  such  circum*  having  jurisdiction,  the  person   upon 

stances  it   was   held   that  a  motion  to  whom  it  is  served   has  two   paths  to 

punish  for  contempt  should  be  denied  pursue,   and  only  two,  if  he   desires 

and  the  order  of  examination  should  to  avoid  contempt  of  court.     He  must 

be  vacated.  either  obey  it  or  procur6  it  to  be  set 

1.  People  V.  Warner,  51  Hun  (N.  Y.)  aside.     Even  if  it  be  erroneous  he  has 

53.    See  also  De  Witt  ?'.  Dennis,  (Supm.  no  right  to  disregard  it."    CV/i»^  Arctic 

Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  131.  F.  Ins.  Co.  v.  Hicks  (Supm.  Ct.  Gen. 

Original  Order  Not   Exhibited.  —  The  T.)  7  Abb.  Pr.  (N.  Y.)  204. 

service  of  an  order  for  the  defendant  Issues  on  Motion  to  Commit.  —  On  a 

to  appear  and  submit  to  examination,  motion  to  commit  for  disobedience  to 

made  without  exhibiting  to  him  the  such  an  order  the  only  issues  are  as  to 

original  order  of  the  judge,  is  irregu-  the  regularity  of  the  proceedings  under 

lar,  and  may  be  set  aside  upon  the  de-  the  order  and  the  excuse  for  disobedi* 

fendani's  objection;    but  he  may  not  ence.     Hilton  z;.  Patterson, (Supm.  Ct. 

disregard  it,  and  his  failure  to  appear  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  245. 

and    make   the   objection    is  a  waiver  Failure  to  Serve   Summons,  —  Upon 

thereof.     Billings  v.  Carver,  54  Barb,  the  trial  of  a  motion  for  an  order  ad- 

(N.  Y.)  40.  judging  the  debtor  in  contempt  for  not 

Service  While  Attending  Court.  —  Since  appearing  and  submitting  to  examin- 

the  improper  service  of  an  order  for  ation,  I  he  latter  cannot  set  up  an  objec< 

the  examination  of  a  judgment  debtor  tion  that  the  summons  in  the  original 

in   supplementary  proceedings,  made  action  was  not  served  upon  him.     The 

while  such  debtor  is  attending  court  as  propercouise  undersuch  circumstances 

a  witness,  does  not  vitiate  the  order,  would  be  for  the  debtor  to  move  to  set 

but  merely  affects  the  service,  it  would  aside  the  judgment  and  ask  for  a  stay 

seem  to  follow  that  a  disobedience  of  under  the  order  in  supplementary  pro- 

the  order   under  such   circumstances  ceedings.     Keller  c^.  Zeigler.  5  N.  Y.  L. 

would    render    the    judgment    debtor  Hal.  15. 

109  Volume  XXI. 


contempt.        SUPPLEMENTA R  Y  PROCEEDINGS.        Contempt. 

to  the  jurisdiction  of  the  judge  to  grant  the  order,  or  is  of  such 
a  character  as  to  vitiate  proceedings  had  thereunder.^ 

c.  .Refusal  to  Answer.  —  A  refusal  on  the  part  of  the  judg- 
ment debtor  or  witness  to  answer  any  proper  and  pertinent  ques- 
tion is  punishable  as  a  contempt;'  and  where  a  person  appears 

Truth  of  Affidavit,  —  Any  question  Under  tho  XiMOiixi  Btetnte  a  debtor 

as  to  the  truth  of   the  affidavit  upon  ntay  be  rec^uired,  on  an  examination  to 

which  the  order  was  granted  should  discover  his  properly,  to  disclose  not 

be  raised  by  motion  to  set  aside  the  only  that  he  has  property,  but  where 

proceedings,  and  cannot  be  first  raised  and  in  whose  possession  it  is,  and  upon 

in  opposition  to  a  motion  to  commit  a  what  terms  it  is  held;  and  he  may  not 

party  for  contempt.     Hilton  v.  Patter-  discontinue  such  examination  by  dis- 

6on,  (Supm.  Ct.  Spec.  T.)  i8  Abb.  Pr.  closing  only  so  much  property  as  he 

(N.  Y.)  245.  considers  sufficient  to  satisfy  the  judg- 

Debtor  Disoharged  under  Insolvent  Act.  ment.  The  referee  appointed  to  con- 
—  Although  the  judgment  debtor  has  duct  the  examination  may  commit  the 
been  discharged  under  the  Insolvent  debtor  upon  his  refusal  to  answer  corn- 
Act,  his  failure  to  appear  for  examina-  petent  questions;  and  the  fact  that  the 
tion  when  served  with  an  order  to  do  debtor  was  a  grand  juror  at  the  time 
so  will  constitute  a  contempt.  Coursen  of  the  examination  does  not  take  him 
V.  Deal  born,  7  Robt.  (N.  Y.)  143.  out  of   the  operation  of   the  statute. 

Order  Not  FoUoed.  —  Where  the  debtor  he  having  appeared  and  submitted  to 

returned  the  order  to  attend  and  be  the  examination,  and  not  having  made 

examined  because  not  properly  folioed,  any  such  suggestion  until  after  he  re- 

on  the  motion  to  punish  for  contempt,  fused  to  answer  the  questions  on  other 

he  stating  this  as  an  excuse,  an  attach-  grounds.     State  r.  Barclay,  86  Mo.  55. 

ment  was  not  issued  against  him,  but  Qnalifled  Sefoeal.  —  Where  a  witness 

he  was  compelled  to  appear  and  be  ex-  refuses,  by  the  advice  of  the  counsel, 

amined.     Spafard  v.  Hogan,  33  N.  Y.  to  answer  a  question,   but  expresses 

Wkly.  Dig.  519.  his  willingness  to  answer  if  the  court 

1.  Ho E^ution Setnmed.  —  In  Sloane  shall  decide  that  it  is  proper,  which  he 
V,  Higgins,  i  N.  Y.  L.  Bui.  59,  it  ap-  after  wards  does,  he  cannot  be  ad  judged 
peared  on  the  examination  of  a  third  guilty  of  contempt.  Foley  v.  Rath- 
party  that  the  execution  had  not  been  bone,  4  N.  Y.  Wkly.  Dig.  71. 
returned  unsatisfied,  and  a  motion  to  Eyaiive  Answers.  —  Where  thejudg- 
punish  for  contempt  was  denied  on  the  ment  debtor  was  interrogated  as  to  the 
authority  of  Hoi  brook  v,  Orgler,  40  N.  amount  and  nature  of  incumbrances 
Y.  Super.  Ct.  33.  on  his  property  some  six  months  prior 

Defeetlve  AffldaTlt.  —  Proceedings  to  to  the  examination,  and  replied  in  sub- 
punish  a  third  pe:son  for  contempt  in  stance  that  he  was  unable  to  give  the 
not  appearing  should  be  dismissed  information  sought,  it  was  held  that 
where  the  allegation  in  the  original  the  question  was  not  necessarily  within 
affidavit  that  he  had  money  or  property  his  power  to  answer,  and  that  the  an- 
of  the  judgment  debtor  was  on  infor-  swer  given  was  not  necessarily  evasive 
mation  and  belief,  without  stating  the  or  a  refusal  to  comply  with  the  order; 
sources  of  such  information.  People  that  the  question  did  not  look  to  a 
V.  Jones,  (C.  PI.  Spec.  T.)  i  Abb.  N.  discovery  of  property,  but  to  a  discov- 
Cas.  (N.  Y.)  173.  ery  of  incumbrances  thereon,  and  the 

2.  Page  :..  Randall,  6  Cal.  32;  debtor  is  not  necessarily  bound  to  dis- 
Lathrop  v.  Clapp,  40  N.  Y.  328;  Peo-  cover  those  incumbrances,  that  duty 
pie  V.  Marston,  (Supm.  Ct.  Gen.  T.)  18  depending  upon  the  form  of  the  origi- 
Abb.  Pr.  (N.  Y.)  257;  O'Brien's  Pe-  nal  order.  Wicker  v.  Dresser,  (Supm. 
tilion,  24  Wis.  547.  See  also  supra,  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  465. 
XII.  Examination.  See  also  Foley  v.   Rathbone,  4  N.  Y. 

In  Page  v.   Randall    6  Cal.  32,  the  Wkly.  Dig.  71. 

court  said:   "The  refusal  to  answer  PrlYllege  of  Attemey. —  In  New  York 

interrogatories    was   highly   improper  it  has  been  held  that  the  refusal  of  a 

and   contumacious,  deserving  the   re-  witness  to  produce  papers,  admitted  to 

buke  and  punishment  inflicted  by  the  be  in  his  possession,  on  the  ground 

court  below.*'  tliat  their  production  would  be  a  breach 
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for  the  purpose  of  being  examined  he  is  bound  to  answer  proper 
questions  whether  he  has  been  subpoenaed  or  appears  voluntarily.^ 

d.  Failure  to  Turn  Over   Property  or  Money.  —  A 

failure  or  refusal  to  comply  with  an  order  to  pay  over  money 
or  to  deliver  property  to  the  receiver  will  subject  the  offender  to 

punishment  as  for  a  contempt.*  An  order  requiring  such  pay- 
ment or  delivery  is  a  prerequisite,*  and  it  is  not  enough  that  the 

of  his  privilege  as  attorney,  is  assum-  If  the  judge  is  of  the  opinion  that 

ing  the  right  of  determining  for  him-  the  judgment  debtor  is  able  to  pay  the 

self  the  question  of  privilege,  which  is  judgment,  and  orders  him   to  do  so, 

the  court's  province  and  not  his,  and  the  debtor,  on  his  refusal  to  pay  as 

subjects  him  to  punishment  for  con-  ordered,  may  be  proceeded  against  as 

tempt.     Mitchell's  Case,  (C.  PI.  Gen.  for  contempt  and  imprisoned  until  the 

T.)  12  Abb.  Pr.  (N.  Y.)  249.  order  is  obeyed.     Brush  v.  Lee,  i  Abb. 

1.  People  V.   Marston,   (Supm.    Ct.  App.  Dec.  (N.  Y.)  238;  Bond  v.  Bond, 

Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  257.  69  N.  Car.  97. 

8.  Matter  of  Camerick,  34  N.  Y.  App.  Disobedience  of  an  Order  fbr  the  Fay- 

Div.  31;  Matter  of  Van  Ness,  (Supm.  msnt  of  Honey  may  be   immediately 

Ct.   Spec.  T.)  2t   Misc.   (N.   Y.)  249;  punished  by  precept  for  imprisonment, 

Matter   of    Blumenthal,    (Supm.    Ct.  and  it  is  not  necessary  that  the  pro- 

App.  T.)  22  Misc.  (N.  Y.)  704.  ceedings  for  contempt  be  instituted  by 

Mlnro  to  DeliTor  Certain  Property  to  attachment  and  interrogatories.  Brush 

the  receiver,  and  delivery  instead   of  v.  Lee,  i  Abb.  App.  Dec.  238;  People 

other  property  of  little  value,  will  con-  v.  King,  (Supm.  Ct.  Gen.  T.)  9  How. 

stitute  a  civil  contempt  punishable  by  Pr.  (N.  Y.)  99. 

fine  and  costs  of  motion.     Matter  of  Void  Order.  —  A  delivery  of  property 

Blumenthal,  (Supm.  Ct.  App.  T.)  22  according  to  the   terms  of  an   order 

Misc.  (N.  Y.)  704.  which  is  void,  and  in  violation  of  a 

Property  Commingled  with  Ooodi  Con-  valid  order  not  to  dispose  of  the 
signed  to  Debtor  as  Agent. —  Where  a  property,  is  a  voluntary  delivery  of 
judgment  debtor  had  been  ordered  to  the  property  although  made  in  good 
deliver  to  a  receiver  in  supplementary  faith,  and  a  debtor  so  acting  is  guilty 
proceedings  **  all  property  and  money  of  contempt.  In  such  case,  however, 
now  in  his  possession  or  under  his  con-  where  no  damage  has  resulted  to 
trol  belonging  to  him  and  not  exempt  the  creditor,  the  punishment  should  be 
by  section  2463  of  the  Code  of  Civil  made  nominal.  Nieuwankampv.  UU- 
Procedure,"  it  was  held  that  be  would  man,  47  Wis.  168. 
not  be  excused  from  complying  with  a  So  where,  on  motion,  an  order  di- 
demand  from  the  receiver  for  "  posses-  recting  the  delivery  of  personal  prop- 
sion  and  control  of  the  business  and  erty  to  the  sheriff  is  vacated,  a  motion 
property  "  at  a  store  kept  by  the  debtor,  to  punish  the  defendant  for  failure  to 
by  the  fact  that  the  debtor  had  in  such  comply  with  su^h  order  abates  and  no 
store  ffoods  consigned  to  him  for  sale,  further  proceedings  can  be  had  there- 
as  well  as  a  quantity  of  goods  com-  under.  Serven  v.  Lowerre,  (County 
mingled  therewith  which  belonged  to  Ct )  3  Misc.  (N.  Y.)  113.  See  also 
himself;  and  his  refusal  to  make  de-  Beebe  v,  Kenyon,  3  Hun  (N.  Y.)  73, 
livery  so  far  as  concerned  the  store  and  Exempt  Property.  —  In  Stale  v.  Becht, 
the  goods  actually  owned  by  him  was  23  Minn.  411,  which  was  a  habeas  cor- 
not  excused  by  the  fact  that  he  was  pus  proceeding  after  a  commitment  for 
unable  to  separate  consigned  and  un-  contempt  in  not  delivering  over  prop- 
consigned  goods  without  a  day's  labor  erty  in  accordance  with  an  order  for  its 
in  going  over  his  stock  piece  by  piece,  delivery,  the  debtor  objected  that  the 
Matter  of  Camerick,  34  N.  Y.  App.  warrant  of  commitment  and  the  judg- 
Div.  3t.  ment  upon  which  it  was  founded  did 

8.  Tinkey  v.  Langdon,  (Supm.  Ct,  not  affirmatirely  show  that  the  prop- 
Spec.  T.)  60  How.  Pr.  (N.  V.)  184;  erty  of  which  delivery  was  ordered  was 
Watson  V,  Fitzsimmons,  5  Duer  (N.  Y.)  not  exempt  from  execution.  It  was  held 
629;  Matter  of  Camerick,  34  N.  Y.  that  the  general  presumption  in  favor 
App.  Div.  31.  See  also /vr^  Concklin,  of  the  correctness  of  judgments  of 
5  Ohio  Cir.  Ct.  85,  3  Ohio  Cir.  Dec,  40.  courts  of  general  jurisdiction  (the  order 
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possessor  of  the  property  has  been  served  with  the  order  and 
made  acquainted  with  its  effect,  but  in  addition  a  comph'ance 
therewith  must  be  explicitly  demanded  of  him  personally  by  the 
party  authorized  to  make  it.*  Disobedience  to  an  order  to  turn 
over  property  must  be  evidenced  by  some  act  tending  to  hinder 
or  delay  the  officer  in  taking  possession  thereof.*  Before  a 
commitment  will  be  ordered  it  must  also  be  established  that  the 
person  to  whom  the  order  is  directed  has  money  or  means  to 
comply  with  its  provisions.' 

e.  Violation  of  Injunction.  —  Any  person  who  disobeys 
an  injunction  order  issued  in  supplementary  proceedings  and 
duly  served  upon  him,*  or  who  procures  or  permits  an  act  of 
violation  by  another  for  his  benefit,*  is  guilty  of  a  contempt  for 

in  question  having  been  made  by  such  to  receive  it.     People  v.  King,  (Supm. 

a  court)  would  apply,  and  that  in  the  Ci.   Gen.  T.)  9  How.   Pr.  (N.  Y.)  97, 

absence  of  a  showing  to  the  contrary  holding  that  where  an  order  was  made 

the   general   adjudication    was   to    be  that  the  defendant  pay  a  sum  of  money 

taken  as  including    an    adjudication  in  satisfaction  ot  the  judgment,  he  was 

upon  whatever  minor  facts  were  neces-  not  in  contempt  for  failure  to  pay  such 

sary  to  authorize  it,  the  recital  of  such  sum  10  the  receiver,  on  demand  of  the 

minor  facts  being  unnecessary.  latter,  because  the  order  was  in  effect 

1.  McComb  V.  Weaver,  11  Hun  (N.  a  direction  to  pay  the  sum  directly  to 
Y.)  272.     See  also  Gray  v.  Cook,  (N.  the  plaintiff. 

Y.  Super.  Ct.   Spec.  T.)   24  How.  Pr.  8.  Peters  v.  Kerr,  (Supm.  Ct.  Spec. 

(N.  Y.)  434.  T.)  22  How.  Pr.  (N.  Y.)  3,  holding  that 

2.  Reardon  v.  Henry,  82  Iowa  134,  the  debtor  cannot  be  committed  on 
holding  that  no  contempt  was  shown  suspicion,  and  the  mere  fact  that  bis 
by  the  fact  that  to  the  demand  of  the  statements  are  suspicious  will  not  war- 
receiver  the  debtor  replied  that  the  re-  rant  an  order  of  commitment, 
ceiver  might  take  the  property,  but  he  In  Matter  of  Burrows,  33  Kan.  678, 
would  not  turn  it  over,  for  the  reason  the  court  said:  *'  It  is  only  when  the 
that  it  belonged  to  his  wife.  debtor  has  property  which  he  unjustly 

What    Gonstitiites    Demand.  —  There  refuses  to  apply  toward  the  satisfaction 

must  be  a  direct  demand  for  the  prop-  of   a  judgment,   after    being  afforded 

eriy  of  which  recovery  is  sought,  and  the  opportunity  so  to  do,  that  he  can 

a  conversation  between  the  judgment  be  imprisoned.    *  The  imprisonment  is 

debtor  and  the  receiver  which   might  not  for  debt,  but  for  the  neglect  and 

possibly  be  construed  to  contain  a  de-  refusal  to  perform  a  moral  and  legal 

mand  will  not  be  sufficient  to  charge  duty,  the  performance  resting  in   his 

the  former  with  a  refusal  to  comply  ability.'  ** 

with   the  order,     McComb  v.  Weaver,  4.  Millington  v.  Fox,  (County  Ct.)  13 

II  Hun  (N.  Y.)  271.  N.  Y.  Supp   334;  McSkiman  v.  Knowl 

FailuretoOrderDellvery.  —  Thejudg.  ton,  (C.  Pi.  Spec.  T.)  20  Civ.  Pro.  (N. 

ment  debtor  cannot  be   punished  for  Y.)  276. 

contempt  for  refusing  to  deliver  his  Knowledge    of    Injunction.  —  There 

property  to  a  receiver,  where  the  order  may  be  cases   where  a  party  will  be 

appointing  such  receiver  does  not  con-  considered  in  contempt  for  disobedi- 

tain  such  direction,  and  no  subsequent  ence  of  an  injunction  order  which  has 

order  to  that  eflfect  has  been  granted,  not  been  regularly  served  upon  him; 

Watson  V.  Fiizsimons,  5  Duer  (N.  Y.)  as  where  he  was  present  in  court  at  the 

629.  time  when  the  order  was  made,  or  has 

Proper  Person  to  Receive  Payment.  —  A  other  certain  knowledge  that  the  order 

party  is  not  in  contempt  for  not   pay-  has  been  made.     Livingston  r.  Svifi, 

ing  money  to  a  person  other  than  the  (Supm.  Ct.  Gen.  T.)  23  How.  Pr.  (N. 

one  to  whom  it  is  directly  payable  ar-  Y.)  i.     And   see  generally  article  In- 

cording  to  the  terms  of  the  order,  un-  junctions,  vol.  10,  p.  nor. 

less  such  person  is  expressly  authorized  5.  It  is  a  contempt  for  a  judgment 

by  the  person  to  whom  it  is  payable  debtor  under  restraint  in  supplement- 
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which  he  may  be  punished.*  In  order  to  punish  one  for  the 
disposition  of  property  or  money  in  violation  of  an  injunction 
order,  it  must  affirmatively  appear  that  the  title  to  the  property 
is  in  the  accused  *  and  that  it  was  acquired  prior  to  the  service 

ary  proceedings  to  cause  his  sub-  in  payment  of  a  debt  to  her.  After  (he 
tenant  lo  pay  rent  due  to  the  judgment  service  of  an  injunction  order  he  re- 
debtor  to  the  owner  of  the  fee,  the  ceived  a  check  for  his  interest  in  the 
record  failing  to  show  that  the  sub-  policy,  which  he  deposited  in  bank  to 
tsnant  made  the  payment  on  his  own  his  wife's  account.  It  was  held  that 
behalf  or  for  the  protection  of  his  he  was  not  guilty  of  contempt  in  so 
possession.  Browning  v.  Chadwick,  doing,  and  that  if  the  money  belonged 
(Supm,  Ct.  App.  T.  30  Misc.  (N.  Y.)42o,  to  his  wife  and  not  to  him  there  was 
afflrmiftfi  (N.  Y.  City  Ct.  Gen.  T.)  29  no  violation  of  the  order.  Rhodes  v. 
Misc.  (N.  Y.)  607.  Linderman,  (Supm.  Ct.  Gen.  T.)  43  N. 

1.  Stevens  v.  Dewey,  13  N.  Y,  App.  Y.  St.  Rep.  520, 

Div.  312;    Aschcmoor  v.  Emmvert,  5  Partnership  Funds.  —  In  Joline  v.  Con- 

N.  Y.  L.  Bui.  80;  Mulford  v.  Gibbs,  9  nolly,  24  N.  Y.  Wkly.  Dig.  iii,  it  was 

N.  Y.  App.  Div.  490;  Canda  z/.  Gollner,  held  that  an  injunction  order  against 

73  Hun  (hf.  Y.)  493;  Deposit  Nat.  Bank  a  judgment  debtor  was  not  violated  by 

V,  Wickham,  (Supm.  Ci.  Gen.  T.)  44  his  collecting   the  debts  of  a  firm  of 

How.   Pr.  (N.  Y.)  422:    Browning    v,  which  he  was  a  member  and  using  the 

Chadwick,  (N.  Y.  City  Ct.  Gen.  T.)  29  proceeds  in  the  partnership  business. 

Misc.  (N.  Y.)  607,  (Supm.  Ct.  App.  T.)  since  the  rights  of  the  judgment  cred- 

30   Misc.    (N.    v.)  420;    Wynkoop    v.  itors  were  limited  to  whatever  mi/;ht 

Myers,  (N.  Y.  City  Ct.  Spec.  T.)  17  Civ.  be  due  to  the  debtor  from  the  firm  after 

Pro.  (N.  Y.)  443;  Matter  of  Weld,  34  settling  and  adjusting  the  debts  of  the 

N.   Y.  App.    Div.  471;    Rainsford    v.  firm  and  the  rights  and  claims  of  the 

Temple,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  partners. 

294;  Jackson  v.  Murray,  25  N.  Y.  App.  Reasiig^nment    of    Prior    Transfer. — 

Div.  140;  Lertora  v.  Reimann,  5  N.  Y.  Whrre  an  order  adjudging  the  debtor 

Annot.  Cas,  19;  People  v,  Kingsland,  guilty  of  contempt  directed  him  to  ob- 

3  Abb.  App.  Dec.  (N.  Y.)  526;  Prince  tain  a  reassignment  of  a  transfer  to  his 

V.  Brett,  21  N.  Y.  App.  Div.  190;  Gil-  son  made  before  judgment  was  recov- 

lett  V.  Hilton,  (N.  Y.  City  Ct.  Spec.  T.)  ered  against  him,  it  was  held  that  such 

II   Civ.    Pro.   (N.  Y.)   108;    Avery   v,  a  transfer  could  be  attacked  only  bv  a 

Ackart.  (County  Ct.)  20  Misc.  (N.  Y.)  creditors'  bill,  and  that  the  provision 

63c;  Watson  V.  Fitzsimmons,  5  Duer  of  the  order  in   this  regard  was  un- 

(N.  Y.)  629.  authorized.     Meyer  w.  Dreyspring,  (N. 

As  to  what  acts  constitute  a  violation  Y.  City  Ct.  Gen.  T.)3  Misc.  (N.  Y.)  560. 

of  an  injunction   order  subjecting  a  Whore  Substantial Biipnte Exists.  —  In 

party  to  punishment  for  contempt,  see  Lilienthal  v.  Wallach,  37  Fed.  Rep.  241, 

article  Injunctions,  in  this  work,  vol.  a   case    controlled    by  the  New  York 

10,  p.  1098.  statute,  it  was  held  that  although  a 

2.  Dean  v.  Hyatt,  5  N.  Y.  Wkly.  Dig.  third  person  having  property  of  the 
67;  joltne  V,  Connolly,  24  N.  Y.  Wkly.  judgment  debtor  which  he  claimed  as 
Dig.  Ill;  Duff  us  v.  Cole,  (Supm.  Ct.  his  own  might  be  punished  for  con- 
Gen.  T.)  39  N.  Y.  St.  Rep.  838.  follow-  tempt  for  disposing  of  it,  where  his 
ing  Fieard  v.  Snook,  47  Hun(N.  Y.)  158;  claim  appeared   from  the  evidence  to 

Checks.  —  An  injunction  order  im-  be  so  transparent  a  sham  as  not  to  con- 
poses  no  obligation  upon  the  judgment  stitute  a  substantial  dispute,  yet  the 
debtor  to  stop  the  payment  of  checks  court  would  hesitate  to  adjudge  sum- 
previously  given  by  him  in  good  faith  marily  a  considerable  demand  upon  a 
and  for  valuable  consideration,  and  he  motion  for  contempt.  In  this  case  a 
cannot  be  punished  for  contempt  for  denial  of  the  motion  was  directed  pro- 
failure  to  do  so.  Fitzgibbons  z/.  Smith,  vided  the  claimant  deposited  the  pro- 
(Supm.  Ci.  Gen.  T.)  41  N.  Y.  St.  Rep.  ceeds  or  gave  security  for  the  payment 
678.  of  whatever  might  be  recovered  in  an 

After    a    recovery    of    a    judgment  action  to  be  brought  by  the  receiver, 

against  him,  but  before  execution  was  Conditional  Order. — In  Hassev.  Maihe- 

issued,  the  debtor  assigned  to  his  wife  son,  (N.   Y.  City  Ct.  Gen.  T.)  i  Misc. 

all  his  interest  in  an  insurance  policy,  (N.  Y.)  2,  the  debtor  had  disposed  of 
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of  the  restraining  order,*  for  the  disposition  of  after-acquired 
property  is  not  a  contempt,*  In  o'ther  words,  no  order  should 
be  granted  unless  the  evidence  is  sufficient  to  warrant  the  court  in 
making  an  order  requiring  the  judgment  debtor  to  pay  over  the 
money,  if  in  his  hands,  to  the  satisfaction  of  the  judgment.' 
The  injunction  order  continues  in  force  until  vacated  or  modified 
by  further  order  of  the  judge  or  court,  and  any  violation  of  it 
prior  to  that  time  is  a  contempt.* 

3.  Process,  Hearing,  and  Acyudication  —  a.  In  General.  —  The 
procedure  for  contempt  in  supplementary  proceedings  is  similar 
to  the  practice  in  ordinary  cases  of  contempt  and  depends  in  a 
great  measure  on  the  nature  of  the  particular  contempt.* 

certain  money  in  violation  of  an  in-  ings,  obtained  from  the  party  owning 
junction  order.  Upon  motion  to  pun-  the  judgment,  and  to  whom  it  had 
ish  for  contempt  the  court  ordered  that  been  assigned  by  the  original  judg- 
for  the  purpose  of  allowing  the  debtor  ment  creditor,  a  satisfaction  thereof, 
to  show  that  the  money  was  not  his  it  was  held  that  there  was  no  further 
own  he  might  produce  for  examination  basis  for  the  proceedings,  and  the  at- 
the  person  whom  he  alleged  to  be  the  torney  for  the  judgment  creditor,  who 
owner  of  it,  and  if  he  failed  to  do  so  *was  to  receive  from  his  client  for  bis 
the  order  punishing  him  for  contempt  services  one-half  of  the  amount  col- 
should  be  granted.  It  was  held  on  ap-  lected  on  the  judgment,  was  not  in  a 
peal  that  such  an  order  was  within  the  position  to  punish  the  judgment  debtor 
sound  discretion  of  the  court  and  was  for  an  alleged  violation  of  the  injunc- 
properly  granted.  tion  order.     Avery  v.  Ackart,  (County 

1.  Potter  V,  Low,  (Supm.  Ct.  Spec.  Ct.)  20  Misc.  (N.  Y.)  631. 

T.)i6  How.  Pr.  (N.  Y.)549;  McSkiman  4.  Proceedings  Not  Continued  by  Formal 

V,  Knowlton,  (C.  PI.  Spec.  T.)  30  Civ.  Adjournments.  —  In  Woolf  v,  Jacobs,  36 

Pro.  (N.  Y.)  276;  Gerregani  v.  Wheel-  N.  Y.  Super.  Ct.  408,  the  proceedings 

Wright,  (C.  PI.  Spec.  T.)  3  Abb.  Pr.  N.  were  stayed   by  an  order  of  the  court 

S.  (N.  Y.)  264,  holding  that  the  burden  pending  a  motion  to  vacate  the  judg- 

of  proof  in  such  case  is  on  the  creditor,  ment,  which  motion  was  subsequently 

2.  Rainsford  v.  Temple,  (C.  PI.  Gen.  granted.  Pending  an  appeal  from  this 
T.)  3  Misc.  (N.  Y.)  294;  McSkiman  v,  decision  the  injunction  was  violated, 
Knowlton,  (C.  PI.  Spec.  T.)  20  Civ.  and  when  the  appellate  court  reinstated 
Pro.  (N.  y.)  276.  the  original  judgment  the  violation  of 

8.  Gerton  Carriage  Co.  v,  Richard-  the  injunction  was  punished  as  a  con- 
son,  (Supm.  Ct.)  6  Misc.  (N.  Y.)  468.  tempt,  though  the  proceedings  had  not 
See  Also  supra,  Xlll.Ori/ers /or  Paymfnt  been  continued  by  formal  adjourn- 
0/  Money  or  Delivery  of  Property,  ments. 

Exempt  Property.  —  A  party  is  not  6.  See  generally  article  Contempt, 
guilty  of  contempt  in  dealing  with  ex-  vol.  4,  p.  764.  And  see  Watson  v, 
empt  property,  and  where  the  debtor  Fitzsimmons,  5  Duer(N.  Y.)629;  Ken- 
paid  out  for  the  legitimate  expenses  of  nesaw  Mills  Co.  v.  Walker,  19  S.  Car. 
his  business  money  earned  for  per-  113;  Earle  v,  Stokes,  5  S.  Car.  336. 
sonal  services  within  sixty  days  before  In  a  proceeding  to  punish  for  con- 
the  institution  of  the  proceedings  it  tempt  every  jurisdictional  fact  neces- 
was  held  that  he  was  not  punishable  sary  to  support  the  proceeding  must 
for  contempt.  McSkiman  v,  Knowl-  appear.  Moyer  c.  Moyer,  7  N.  Y. 
ton.  (C.  PI.  Spec.  T.)  20  Civ.  Pro.  (N.  App.  Div.  523. 

Y.)  274;  Sandford  f.  Goodwin,  (Marine  Costs. —  In  Seeley  v.   Black,  (Supm. 

Ct.  Spec.  T.)  20  Civ.  Pro.  (N.  Y.)  276,  Ct.  Gen.  T  )  35  How.  Pr.  (N.  Y.)  369,  it 

note.    Daily   Reg.   (N.  Y.)  March   ix,  was  held  that  a  proceeding  by  attach- 

i88x.  ment  for  a  violation  of   an  order  in 

Effect  of  Batisfkotion  of  Judgment.  —  supplementary  proceedings  was  a  pro- 

Where  a  judgment  debtor,   after  the  ceeding  in  the  action,  and   that  costs 

service   upon   him    of  the   injunction  therein  should  be  taxed   as   costs  in 

order  usual  in  supplementary  proceed-  the  action,  and    not  as  costs   of    an 
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b.  Summary  Punishment.  —  Where  the  contempt  is  com- 
mitted in  the  presence  of  the  court  the  judge  may  issue  a  man- 
date at  once  commanding  the  offending  party  to  purge  himself 
of  contempt  or  submit  to  imprisonment.^ 

c.  Warrant  to  Commit  Without  Notice.  —  Where  the 
offense  consists  ot  a  neglect  or  refusal  to  obey  an  order  of  court 
requiring  the  payment  of  costs  or  of  a  specified  sum  of  money, 
and  the  court  is  satisfied  by  proof  by  affidavit  that  a  personal 
demand  therefor  has  been  made,  and  that  payment  thereof  has 
been  refused  or  neglected,  it  may  issue  without  notice  a  warrant 
to  commit  the  offender  to  prison  until  the  costs  or  other  sum  of 
money,  and  the  costs  and  expenses  of  the  proceeding,  are  paid, 
or  until  the  offender  is  discharged  according  to  law.' 

d.  Order  to  Show  Cause  —  Warrant  of  Attachment. 
—  The  more  usual  course  of  practice  in  these  proceedings  is  by 
an  order  to  show  cause  and  warrant  of  attachment.'     In  New 

action,  which  are  allowable  in  special  may,  upon  proper  proof,  issue  a  war- 
proceedings,  rant  for  the  debtor  s  arrest  where  the 

1.  Matter  of  Falkenburg,  (N.  Y.  City  debtor  has  failed  to  obey  an  order  pre- 

Ct.  Gen.  T.)  19  Misc.  (N.  Y.J42o.    See  vioasly  made.     Marriage  v.  Woodruff, 

also  Code  Civ.   Pro.  N.    Y.,  ^  2367;  77  Iowa  391;  Code  Iowa,  g  4085. 
Matter  of  Percy,  a  Daly  (N.  Y.)  530;        8.  Watson  v.  Fit2simmons,  5  Duer 

People  V,  Kelly,  24  N.  Y.  74,  (N.  Y.)  629;  Lathrop  ».  Clapp,  40  N.  Y. 

8.  Code    Civ.   Pro.   N.   Y.,  g  2268;  328;  Brush  v,  Lee,  (Ct.  App.)  6  Abb. 

People  V.  King,  (Supm.  Ct.  Gen.  T.)  9  Pr.  N.  S.  (N.  Y.)  50;  Isaacs  v,  Calder, 

How   Pr.  (N.  Y.)97;  Brush  v.  Lee,  (Ct.  42  N.  Y.  App.  Div.  152;  Pitt  v.  Davi- 

App.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  50,  i  son,  37  N.   Y.  235;    Lassere  v.  Stein, 

Abb.  App.  Dec.  (N.  Y.)  238,  the  court  (N.  Y.  City  Ct.  Gen.  T.)  25  Misc.  (N. 

saying:  "  The  statute  'of  proceedings  Y.)  423;  People  r.  Kenny,  4  Thomp. 

for  contempt,  to  enforce  civil  remedies  &  C.  (N.  Y.)  572;  0*Brien*s  Petition, 

and  to  protect  the  rights  of  parties  in  24  Wis.  547;   Kenuesaw  Mills  Co.  v. 

civil  actions,'  excepts  the  case  of  dis-  Walker,  19  S.  Car.  113. 
obedience  to  an  order  for  the  payment        ''Application  for  an  order  of  attach- 

of  money  from  the  cases  wherein  pro-  ment  may  be  made  ex  parte^  or  on  no- 

ceedings  must  be  instituted  either  by  tice  of  motion,  accompanied  by  copies 

attachment  or  order  to  show  cause;  of  the  papers  on  which  it  is  founded, 

and  in  this  case  the  court,  upon  the  *    •    *    The  order  for  the  attachment 

facts  stated  on  the  applfcation  for  the  should  merely  direct  the  issuing  of  the 

order  to  show  cause,  was  empowered  attachment,  or  only  declate    that  it 

immediately  to  award  a  precept  for  the  appears    to    the   court    that  there  is 

imprisonment  of  the  defendant."  probable  cause  for  the  Issuing  of  an 

Conditional     Order. —  In    Tinker    v.  attachment  to  bring  the  defendant  be- 

Crooks,  22  Hun  (N.  Y.)  579,  the  debtor  fore    the    court  to  answer  as  to  the 

admitted  that  he  had    property  suffi-  alleged  contempt.*'     Kennesaw  Mills 

cient  to  satisfy  the  judgment,  where-  Co.  v.  Walker,  19  S.  Car.  113,  quoting 

upon  the  judge  ordered  blra  to  pay  it  4  Wait's  Pr.  181. 

over  and  further  recited  in  the  order  In  order  to  obtain  an  attachment  for 
that  in  default  of  payment  by  a  day  contempt  in  failing  to  obey  orders  in 
named  the  debtor  should  be  adjudged  supplementary  proceedings  it  must  be 
in  contempt  and  should  pay  a  fine  and  made  to  appear  that  the  order  is  law- 
be  imprisoned  until  payment  It  was  ful,  that  is,  such  an  order  as  the  judge 
held  that  the  last  part  of  such  order  is  authorized  to  make,  and  that  it  has 
was  unauthorized  and  that  the  conse-  been  duly  served;  and  the  manner  of 
quence  of  disobedience  could  not  be  service  should  be  stated,  in  order  that 
thus  summarily  declared  without  reg-  the  judge  may  see  that  it  is  proper, 
ular  proceedings  for  contempt.  De  Witt  v,  Dennis,  (Supm.  Ct  Spec. 

Undw  the  Iowa  Praetioe  the  referee  T.)  30  How.  Pr.  (N.  Y.)  131. 
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York  the  court  or  judge,  upon  being  satisfied  by  affidavit  that  an 
offense  has  been  committed,  may  make  an  order  requiring  the 
offender  to  show  cause,  at  a  time  and  place  therein  stated,  why 
he  should  not  be  punished  for  the  alleged  offense;^  or  a  warrant 

Hot  on  Mere  Motion.  —  A  rule  to  show  his  attorney,  who  appears  and  obtains 

cause  why  a  party  should  not  be  at-  an  adjournment,  a  subsequent  objec- 

tached   for  contempt  should    not    be  tion  that  the  order  was  not  personally 

granted  on   mere  motion,  but  should  served  on  the  debtor  is  without  merit, 

be  based  on  an  affidavit  or  other  satis-  Hart  v.  Johnson,  43  Hun  (N.  Y.)  507; 

factory  evidence.     Matter  of  Daves,  81  Pitt  v.   Davison,  37    N.  Y.  235.     See 

N.  Car.  72.  also  Isaacs  v,  Calder,  42  N.  Y.  App. 

Affidavit  of  Attorney.  —  Where  an  ap-  Div.  152. 
plication  for  an  order  of  attachment  is  In  Lathrop  ».  Clapp,  40  N.  Y.  328, 
made  upon  the  affidavit  of  an  attorney,  which  was  a  proceeding  to  punish  a  wit- 
proof  of  such  attorney's  authority  to  ness  for  refusal  to  answer  certain  ques- 
act  is  not  necessary  in  order  to  confer  tions  propounded  to  him  by  the  refe  ee, 
jurisdiction  on  the  judge  to  make  the  it  was  objected  at  the  hearing  that  there 
order.     Miller  v,  Adams,  52  N.  Y.  409.  had  been  no  service  upon  the  accused 

But  the  affidavit  of  an  attorney  that  and  that  consequently  he  could  not  be 
the  order  was  personallv  served  by  the  punished  for  contempt.  The  court 
sheriff  is  notsuch  evidence  of  due  seiv-  said:  "  There  is  no  sense  in  requiring 
ice  as  will  warrant  a  judge  to  grant  a  special  order  to  be  reduced  to  writing 
an  attachment  against  the  judgment  requiring  the  witness  to  answer  every 
debtor  for  failure  to  obey  it.  De  Witt  question  which  he  may  see  fit  to  refuse, 
V.  Dennis,  (Supm.  Cl.  Spec.  T.)  30  and  then  to  go  through  the  formal- 
How.  Pr.  (N.  Y.)  131.  ity  of  serving  the  order  on  the  wit- 
Failure  to  Appear  —  Jndiolal  Hotioe.  —  ness.  *  *  ^  I  think  when  the 
In  Miller  v.  Adams,  52  N.  Y.  409,  it  referee  orders  the  witnesses  to  answer 
was  held  that  in  order  to  authorize  the  to  questions,  that  is  a  sufficient  service, 
issuing  of  an  attachment  against  a  if  the  witness  is  present  when  the 
third  person  alleged  to  be  indebted  to  referee  orders  him  to  answer." 
the  judgment  debtor,  for  neglect  to  ap-  Aocofled  Entitled  to  Hearing.  —  The 
pear  and  be  examined  as  required  by  debtor  can  be  convicted  of  contempt 
order,  no  proof  by  affidavit  of  failure  only  in  the  manner  pointed  out  by  law, 
to  appear  was  required,  since  the  that  is  by  regular  proceedings  under 
judge  had  judicial  notice  of  that  fact.  attachment   or  order  to  show  cause. 

Notice   Discretionary.  —  Whether  the  and  he  is  entitled  to  an  independent 

order  shall  issue  in  the  first  instance  hearing  in  these  proceedings.     Tinker 

or  on  notice  is  discretionary  with  the  v.  Crooks,  22  Hun  (N.  Y.)  580. 

court  or  the  officer  granting  it.     It  is  In   Kennesaw  Mills  Co.  v.  Walker, 

said,  however,  that  the  usual  and  more  19  S.  Car.  112,  the  court  said:  **  It  is 

advisable  course  is  to  apply  for  the  at-  the  safer  course  that  the  judge  or  the 

tachment  on  notice  in  the  usual  man-  court  which  issued  the  order  should 

ner  or  on  an   order   to  show  cause,  hear    the  application  for  attachment 

Kennesaw  Mills  Co.  v,  W^alker,  19  S.  after  the  time  fixed  for  its  execution. 

Car.  113.  and  determine  whether  there  has  been 

Before  Whom  Attachment  Betomable.  in  fact  a  default,  and  if  so  whethet  any 

—  An  attachment  for  contempt  should  excuse  which  may  be  given  should  or 

be  made  returnable  before  the  judge  should  not  be  held  sufficient  to  exon- 

by  whom  it  was  issued.     Kelly  v,  Mc-  erate  the  party." 

Cormick,  28  N.  Y.  320,  ciiing  Shepherd  1.  Code  Civ.  Pro.  N.  Y.,  §  2269. 

V,  Dean,  (C.  PI.  Spec.  T.)  13  How.  Pr.  Delivery  of  Property.—  In  Tinkey  v, 

(N.  Y.)  173,  3  Abb.  Pr.  (N.  Y.)  424,  and  Langdon,  (Supm.  Ct.  Spec.  T.)6o  How. 

Dresser  v.  Van  Pelt,  (N.  Y.  Super.  Ct.  Pr.  (N.  Y.)  183,  where  the  debtor  was 

Gen.  T.)  15  How.  Pr.  (N.  Y.)  19,  and  held  in  contempt   for  refusing  to  sur- 

holding  further  that  if  it  is  irregular  in  render  to  a  receiver  possession  of  his 

this  respect  it  is  voidable  only  and  not  lands  and   real  estate,    or   any    part 

void,  and  therefore  can  be  amended.  thereof,  it  was  held  that  it  was  neces- 

Servioe  of  Order.  —  Where  the  order  to  sary  for  the  papers  to  show  that  there 

show  cause  why  the  debtor  should  not  bad  been  an  order  directing  the  debtor 

be  punished  for  contempt  is  served  on  to  assign  and  convey  his  lands,  and  in 
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of  attachment  may  issue,  directed  to  the  sheriff  of  a  particular 
county,  or  generally  to  the  sheriff  of  any  county  where  the 
accused  may  be  found,  commanding  that  he  be  arrested  and 
brought  before  the  court  or  judge  at  a  time  and  place  therein 
specified  to  answer  for  the  alleged  offense.* 

e.  When  Interrogatories  Necessary.  —  In  New  York, 
when  the  accused  is  produced  by  virtue  of  a  warrant  or  a  writ 
of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant,  the 
court,  judge,  or  referee  must,  unless  the  accused  admits  the 
offense  charged,  cause  the  filing  of  interrogatories  specifying 
the  facts  and  circumstances  of  the  offense  charged.'  The  accused 
must  make  written  answers  to  these  interrogatories,  under  oath, 
within  such  reasonable  time  as  the  court,  judge,  or  referee  may 
allow;  and  either  party  may  produce  affidavits  or  other  proofs 
contradicting  or  corroborating  any  answer.  Upon  the  original 
affidavits,  the  answer,  and  subsequent  proofs,  it  must  be 
determined  whether  the  accused  has  committed  the  offense 
charged.'     Where  punishment  of  the  accused  is  sought  upon  an 


the  absence  thereof  he  could  not  be  ment  or  orders  the  bond  taken  on  his 

held  in  contempt.  arrest  to  oe  prosecuted.*' 

Demand, -^"Sffhtre  the  aHeged  con-  8.  Code  Civ.  Pro.  N.  Y.,^2280;  Pitt 
tempt  is  the  failure  to  pay  over  money  v.  Davison,  37  N.  Y.  938;  DeWitt  v, 
or  transfer  property  to  a  receiver  or  Dennis,  (Supm.  Ct.  Spec.  T.)  30  Hofv. 
sheriff,  not  only  the  order  and  its  serv-  Pr.  (N.  Y.)  131. 
ice  must  be  proved,  but  a  personal  de-  8.  Code  Civ.  Pro.  N.  Y.,  §  2280. 
mand  by  the  receiver  or  sheriff  for  the  Where  the  Debtor  Beftues  to  Pat  in 
money  or  property  is  necessary.  Tin-  Written  Answers  after  a  copy  of  the  in- 
key  V,  Langdon,  (Supm.  Ct.  Spec.  T.)  terrogatories  has  been  served  upon 
60  How.  Pr.  (N.  Y.)  180.  him,  the  judge,  instead  of  committing 

Violation  of  I^jnnotion.  —  To  sustain  him  for  the  original  disobedience  of  an 

an  application   for  an   attachment   to  order    to   appear  and    be    examined, 

punish  a  judgment  debtor  for  disposing  should  commit  him   for  contempt  in 

of  money  received  by  him.  after  the  not  answering  the  interrogatories,  and 

service  of  an  injunction  order  in  sup-  it  is  irregular  to  commit  him  for  con- 

plementary  proceedings,  the  creditor  tempt  for  disobedience  to  the  original 

must  show  affirmatively  that  the  monev  order  before  written  answers  have  been 

was  earned  by  the  debtor  or  was  due  obtained.     De  Witt  v,  Dennis,  (Supm. 

to  him   when    the  order  was  served.  Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  132. 

Gerregani    v.    Wheelwright,    (C      PI.  A  Copy  of  the  Interrogatories  Should  Be 

Spec.  T  )  3  Abb.  Pr.  N.  S.  (N.  Y.)  264;  Benred  upon  the  debtor,  and  he  should 

Potter  V.  Low,  (Supm.  Ct.  Spec.  T.)  16  have  a  reasonable  time  to  put  in  an- 

How.  Pr.  (N.  Y.)  549.  swers  on   oath.     De  Witt   v.    Dennis, 

1.  Code  Civ.  Pro.  N.  Y.,  §  2269;  Wat-  (Supm.  Ct.  Spec.  T.)  30  How.  Pr.  (N. 

son  7/.  Fi(zsimmons,  5  Duer(N.  Y.)  629;  Y.)  132. 

Pitt  V.  Davison,  37  N.  Y.  235,  34  How.  Oral  Direction  to  Answer  IntorrogatO' 
Pr.  (N.  Y.)  355,  3  Abb.  Pr.  N.  S.  (N.  ries.  —  In  DeWitt  v.  Dennis.  (Supm. 
Y.)  398,  the  court  saying:  "  Under  Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  133, 
this  mode  of  proceeding  no  order  for  the  court  said:  "  To  prevent  any 
punishment  for  the  misconduct,  by  misapprehension  as  to  what  takes 
fine  or  imprisonment,  can  be  made  un-  place  before  the  judge  in  these  sum- 
less  the  party  accused  shall  have  been  mary  proceedings  to  bring  a  party  into 
brought  personally  into  court  upon  the  contempt  for  disobedience  of  his  law- 
attachment  or  shall  have  voluntarily  ful  orders,  every  direction  should  be 
appeared  therein;  but  indefault  of  his  put  into  writing  so  that  the  defendant 
being  so  brought  in  or  so  appearing,  may  be  able  10  know  what  it  is  he  is 
the  court  either  awards  another  attach-  required  to  do.     I  doubt  whether  the 
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order  to  show  cause  and  the  contempt  is  denied,  the  filing  of 
interrogatories  is  not  essential  to  the  validity  of  any  final  order 
that  may  be  made.^ 

/.  Order.  —  If  it  is  determined  that  the  accused  has  com- 
mitted the  ofifense  charged,  and  that  it  was  calculated  to,  or 
actually  did,  defeat,  impair,  impede,  or  prejudice  the  rights  or 
remedies  of  a  party,  an  order  should  be  made  directing  that  the 
guilty  party  be  punished  by  fine  or  imprisonment,  or  both,  as 
the  nature  of  the  case  may  require.*  The  warrant  of  commit- 
ment issues  in  accordance  with  such  order.' 

verbal  direction  given  in  this  case,  10  2.  Code  Civ.  Pro.  N.  Y.,g  2281;  Mat- 
answer  interrogatories  within  a  given  ter  of  Falkenburg,  (N.  Y.  City  Ct.  Gen. 
time,  is  such  a  lawful  order  as  comes  T.)  19  Misc.  (N.  Y.)  420;  People  v, 
within  the  meaning  of  the  statute  Sickles,  59  Hun  (N.  Y.)  342. 
authorizing  the  judge  to  punish  the  de-  BeqnisiteB  of  Order.  —  The  order  ad- 
fendant  for  disobedience.  At  least  it  judging  a  party  guilty  of  a  contempt 
should  be  put  into  writing  before  it  can  should  state  that  such  contempt  has 
be  invoked  to  sustain  a  conviction  for  impaired  or  prejudiced  the  remedy  or 
disobedience  of  it.'*  right  of  some  party  to  the  proceeding, 

Order  of  Beferenoe.  —  If  a  reference  be  and  an  omission  so  to  state  will  render 

ordered   to  ascertain   and    report   the  the  order  defective.     Wolf  v.  Buttner, 

testimony  and  the  facts,  and  both  par-  (C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  120. 

ties  appear  before  the  referee  and  sub-  It  is  sufficient  that  the  order  sets  out 

mit    evidence,    the   defendant  cannot  facts  constituting  a  contempt,  whether 

object  on  the  final  hearing  upon  the  re-  it  is  declared  by  that  name  or  not,  and 

port  that  no  interrogaioties  have  been  a  direction  to  pay  a  certain  sum  for 

filed  and  answered.     Watson   v.  Fitz-  the  plaintiff's  benefit  is  a  fine  for  that 

Simmons,  5  Duer  (N.  Y.)  629.  amount  although  not  so  denominated 

1.  Watson  V.  Fitzsimmons,   5   Duer  on  the  face  of  the  order.     Reynolds  v. 

(N.  Y.)  629;  Brush  v.  Lee,  (Ct.  App.)  6  McElhone,    (Supm.    Ct.   Gen.   T.)  20 

Abb.  Pr.  N.  S.  (N.  Y.)  50,  i  Abb.  App.  How.  Pr.  (N.  Y.)457;  Kearney's  Case, 

Dec.  (N.  Y.)  238.     See  also  New  York  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.)  466. 

V.  New  York,  etc.,  Ferry  Co.,  64  N.  Y.  Appealability  of  Order.  —  An  order  ad- 

622;  People  f.  Alexander,  3   Hun  (N.  j udging a  third  person  as  guilty  of  con- 

Y.)  211.  tempt  in  failing  to  pay  over  money  is 

Analogy  to  Chanoery  Practice.' — *'  The  in  the  nature  of  a  civil  process  and  is 

statute  regulates  the  practice  in  cases  appealable.     Hagerman  v.  Tong  Lee, 

under  it  commenced   by  attachment,  12  Nev.  331, /<7//(i;tw«^  Phillips  f. Welch, 

but  is  silent  as  to  that  which  is  to  be  11  Nev.  190. 

pursued  when  the  proceedings  are  8.  Code  Civ.  Pro.  N.  Y.,  §  2281; 
commenced  by  order  to  show  cause.  Matter  of  Falkenburg,  (N.  Y.  City  Ct. 
In  those  cases  in  the  late  Court  of  Gen.  T.)  19  Misc.  (N.  Y.)  420. 
Chancei'y  when  the  defendant  appeared  For  a  form  of  an  order  of  com mit- 
and  denied  the  contempt,  it  was  the  meni  see  Kearney's  Case,  (Supm.  Ci.) 
practice  to  file  interrogatories  and  pro-  13  Abb.  Pr.  (N.  Y.)  459. 
ceed  substantially  in  the  same  manner  A  precept  of  commitment  should  not 
as  upon  the  return  of  an  attachment;  issue  without  an  adjudication  of  con- 
but  when  *  *  *  the  party  appeared,  tempt  or  without  proof  that  the  con - 
but  did  not  deny  the  alleged  mis-  tempt  has  injured  the  creditor  in  his 
conduct,  the  court  would  at  once  pro-  right  or  remedy.  Blake  v.  Bolte,  (C. 
ceed,  without  requiring  interrogatories  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  333. 
to  be  filed,  to  make  a  final  decision  Alternative  Statementi.  —  The  order 
and  award  the  proper  punishments."  of  commitment  for  contempt  should 
Brush  V.  Lee,  (Ct.  App.)  6  Abb.  Pr.  N.  not  be  in  the  alternative,  directing  the 
S.  (N.  Y.)  57,  I  Abb.  App.  Dec.  (N.  Y.)  payment  of  a  fine  or  in  default  thereof 
238,  «V/»^  Albany  City  Bank  r.  Scher-  imprisonment.  Matter  of  Falkenburg, 
merhorn,  9  Paige  (N.  Y.)  372.  See  (N.  Y.  City  Ct.  Gen.  T.)  19  Misc.  (N. 
also  People  v.  King,  (Supm.  Ct.  Gen.  Y.)  420.  And  where  the  order  commit- 
T.)  9  How.  Pr.  (N.  Y.)  97.  ted  the  defendant  to  jail  until  the  fine 
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4.  Punishment  —  in  GensraL  —  The  theory  upon  which  con- 
tempts in  supplementary  proceedings  are  punished  is  that  the 
accused  has  violated  some  duty  tending  to  defeat,  impair,  or 
prejudice  the  rights  and  remedies  of  the  creditor;^  and  where 
the  acts  of  the  accused,  construed  in  the  light  in  which  they 
were  performed,  are  not  in  their  nature  or  effect  calculated  to 
impair  the  rights  or  remedies  of  the  creditor  in  any  legal  sense,  a 
motion  to  punish  for  contempt  should  be  denied.^ 

and  costs  of  the  proceedings  should  be  should  not  be  punished  as  a  contempt, 
paid,  it  was  held  that  the  court  had  no  Smith  v.  Drury,  23  N.  Y.  Wkly.  Dig.  3. 
power  to  insert  therein  a  further  pro-  XiioonoeptionofPraotioe.  —  Where  the 
vision  that  should  he  appear  on  a  contempt  arises  from  a  misconception 
certain  day  for  the  purpose  of  being  of  the  proper  practice,  the  courts  are 
examined  and  pay  to  the  plaintiff  a  cer-  inclined  to  infiict  only  a  slight  punish- 
tain  sum  for  his  misconduct,  and  serve  ment.  Wilcox  r.  Harris,  (County  Ct.) 
upon  the  plaintiff's  attorney  a  stipula-  59  How.  Pr.  (N.  Y.)  264.  Compare  Mat- 
lion  binding  himself  not  to  bring  an  ter  of  Hatfield,  17  N.  Y.  App.  Div.  430, 
action  of  damages  by  reason  of  any  of  wherein  the  court  said:  "A  deliberate 
the  proceedings,  he  should  be  deemed  and  wilful  disobedience  of  an  order  of 
10  be  purged  of  the  contempt  and  a  court  or  judge  is  a  somewhat  serious 
discharged  from  custody.  People  v,  matter,  and  the  due  and  orderly  ad- 
Sickles,  50  Hun  (N.  Y.)  342.  ministration  of    justice  requires   that 

Several DistlnetContampftf.— The  order  where  a  party  assumes  wilfully  to  vio- 
for  commitment  for  contempt  should  late  an  order,  relying  upon  its  sup- 
designate  the  particular  misconduct  of  posed  invalidity,  he  should  not  be 
which  the  debtor  is  guilty,  and  should  relieved  from  substantial  punishment 
not  contain  several  acts  of  contempt  in  case  his  contention  is  unfounded." 
without  Slating  which  one  is  particu-  Diaobedienoa  to  Sabpcsna.  —  Proceed- 
larly  relied  on.  De  Witt  v,  Dennis,  ings  against  a  witness  for  contempt 
(Supm.  Ct.  Spec.  T.)  30  How,  Pr.  (N.  for  refusing  to  comply  with  the  pro- 
Y.)  131.  cess  of  a  subpoena  are  not  to  indemnify 

Order  Beoited  in  Writ.  —  In  proceed-  the  aggrieved  party  for  any  loss  he 
ings  for  contempt  for  disobeying  an  may  have  suffered  by  reason  of  the  re- 
order to  appear  and  answer  or  to  be  ex-  f usal  of  the  witness  to  testify,  but  are 
amined  or  for  any  other  purpose,  it  is  supported  for  the  purpose  of  vindi- 
a  matter  of  course  that  the  order  should  eating  the  power  and  dignity  of  the 
be  recited  in  the  writ  in  order  to  in-  court  whose  process  has  been  treated 
form  the  defendant  of  the  alleged  con-  with  contempt.  People  r.  Warner,  51 
tempt.     Smith  v.  Weeks,  60  Wis.  105,  Hun  (N.  Y.)  53. 

1.  Sandford  v.  Goodwin,  (Marine  Ct.  8.  Sanford  v,  Goodwin,  20  Civ.  Pro. 
Spec.  T.)  20  Civ.  Pro.(N.  Y.)278,  note,  (N.  Y.)  278,  note:  Wolf  v,  Buttner,  (C. 
Daily  Reg.  (N.  Y.)  March  11,  1881;  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  120;  Rob- 
Duff  us  V,  Cole,  (Supm.  tt.  Gen.  T.)  39  ertson  v.  Hay,  (C.  PI.  Gen.  T.)  12  Misc. 
N.  Y.  St.  Rep.  838.  (N.  Y.)  8. 

Where  the  judgment  debtor,  upon  Whether  the  contempt  alleged  did 
being  arrested,  at  once  submits  him-  defeat,  impair,  impede,  or  prejudice 
self  to  examination,  the  court  will  the  judgment  creditor,  is  to  be  deter- 
ordinarily  accept  his  excuse  and  dis-  mined  from  the  facts  and  circumstances 
charge  him  from  arrest;  but  this  will  of  the  case.  Hart  v,  Johnson,  43  Hun 
not  be  done  where  he  has  putthe  judg-  (N.  Y.)  508. 

mentcreditor  to  expense  in  prosecuting  Order  Not  Folioed.  —  In   Spafard    v, 

the   attachment    and   raises    all    pos-  Hogan,  22  N.  Y.  Wkly.  Dig.  519,  the 

sible  objections.     Hilton  v,  Patterson,  defendant  was  served  with    an   order 

(Supm.   Ct.  Spec.  T.)  18  Abb.  Pr.  (N.  which  was  not  folioed  as  required  by 

Y.)  245.  the  rules  of  practice  of  the  court,  and 

M^ff^k*  in  Good  Faith.  —  Where  a  for  that  reason  the  defendant,  acting 
party  has  done  all  in  his  power  to  com-  in  good  faith  and  upon  the  advice  of 
ply  with  the  provisions  of  an  order,  a  counsel,  returned  the  papers  with  no- 
mere    mistake    made    in    good    faith  tice  of  the  omission  to  folio  and  did 

179  Volume  XXI. 


Oontempt.  SUPPLEMENTARY  PROCEEDINGS.     Contrnpt 

PnnisluiMiit  ProportioiMd  to  ligiiry.  —  The  amount  of  the  fine  should 

be  proportioned  to  the  injury,*  and  before  a  fine  is  imposed  an 
inquiry  should  be  made  in  regard  to  the  amount  of  damage 
caused  to  the  complaining  party  by  reason  of  the  alleged 
misconduct.* 

Extent  of  Pnniihrnont.  —  Where  the  misconduct  proved  consists  of 
an  omission  to  perform  an  act  or  duty  which  it  is  yet  in  the 
power  of  the  offender  to  perform,  he  may  be  imprisoned  only 
until  he  has  performed  it  and  paid  the  fine  imposed.' 

not  appear  at  the  time  set  in  the  order,  property  &o  disposed  of,  and  not  by  the 
On  motion  to  punish  for  contempt  it  amount  of  the  judgment  where  it  is  in 
was  held  that  an  attachment  should  excess  of  the  value  of  the  property  con- 
not  issue  against  him,  but  that  he  veyed.  Feely  v.  Glennen,  2  N.  Y.  L. 
should  be, ordeted  to  appear  and  sub-  Bui  iq;  Meyer  v.  Dre y spring,  (N.  Y. 
mit  to  examination  at  some  future  City  Ct.  Gen.  T.)  3  Misc.  (N,  Y.)  560. 
date.  Compare  Lippert  r.  Olejniezak,  (Buffalo 

1.  Reynolds  v,  Gilchrest,  9  Hun  (N.  Sifoer.  Ct.  Gen.  T.)  19  N.  Y.  St.  Rep. 

Y.)  203;  Feely  v.  Glennen,  2  N.  Y.  L.  463. 

Bui.  19;  Leonard  v,  Jacobson,  (N.  Y.  8.  Tinkey  9.  Langdon,  (Supm.   Ct. 

City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  325;  Spec.   T.)  60  How.    Pr.   (N.   Y.)  184; 

Foley  V,    Rathbone,  4   N.   Y.    Wkly.  Luedeke  v.   Coursen,  (N.  Y.  City  Ct. 

Dig.  71.  Gen.  T.)  3  Misc.  (N.   Y.)  559;  Sudlow 

Beajonable  Fine. —  Upon  a  motion  to  v.  Knox,  (Ct.  App.)  7  Abb.  Pr.  N.  S. 
punish  for  contempt  it  does  not  follow  (N.  Y.)  411.  See  also  Moffat  v.  Her- 
that  the  fine  should  be  for  the  amount  man,  116  N.  Y.  135. 
of  the  judgment.  A  reasonable  fine  in  Beferenoe  Ordered.  —  In  Haxt  v.  John- 
view  of  the  circumstances  should  be  son,  43  Hun  (N.  Y.)  508,  a  reference 
imposed.  Tittlebaum  v,  Lasola,  i  N.  was  ordered  to  ascertain  and  deter- 
Y.  L.  Rec.  47.  mine  the  loss  or  injury  occasioned  by 

Intended Complianoe.  —  Where  the  vio-  the  contempt, 
lation  of  the  order  is  trivial  and  due  Fine  Eqnal  to  Amount  of  Judgment. — 
to  accident  and  not  design,  and  it  is  Unless  a  loss  is  shown  to  have  re- 
made to  appear  that  the  party  meant  suited,  the  court  is  not  authorized  to 
to  comply  with  the  order,  he  will  not  impose  a  fine  equal  to  the  amount  of 
generally  be  punished  for  contempt,  the  judgment.  Reynolds  i.  Gilchrest, 
Hazard  v.  Caswell,  8  N.  Y.  Wkly.  Dig.  9  Hun  (N.  Y.)  203.  4  N.  Y.  Wkly.  Dig. 
493.  107,  holding  that  in  such  case  the  court 

Simple  Default.  —  Where  the  judge  should  impose  such  a  fine  as  will  in- 
imposed  a  fine  amounting  to  the  whole  demnify  the  creditor  for  his  costs  and 
amount  of  the  judgment,  for  the  reason  expenses;  Foley  &.  Rathbone,  4  N.  Y. 
that  the  debtor  had   made  a   simple  Wkly.  Dig.  71. 

default,  the  order  was  reversed.     Rey-  Amount  Limited  by  Statute. —  In  New 

nolds  V,  Gilchrest,  g  Hun  (N.  Y.)  203.  York,  where  no  actual  loss  or  injury  is 

Amount    Suffleient   for    Indemnity.  —  produced  by  disobedience  to  an  oider. 

Where  the  wilful  failure  of  a  judgment  the  fine  imposed  cannot  exceed   two 

debtor  to  appear   for  examination  on  hundred  and  fifty  dollars  and  costs, 

the  return  day  of  an  order  in  supple-  Code  Civ.  Pro.  N.  Y.,  §  2284;  Luedeke 

roentary  proceedings  is  not  shown  to  v.  Coursen,  (N.   Y.  City  Ct.  Gen.  T.)  3 

have  prejudiced  the  judgment  creditor.  Misc.  (N.  Y.)  559. 

the  debtor  should   be  fined  only  such  3.  Code    Civ.    Pro.    N.   Y..   §  2285, 

an  amount  as  will  repay  to  the  attorney  which   provides  further:    "  In  such  a 

for  the  creditor  his  costs  and  expenses,  case  the  order  and  the  warrant  of  com- 

Leonard  v.  Jacobson,  (N.   Y.  City  Ct.  mitment.  if  one  is  issued,  must  specif  v 

Gen.  T.)  27  Misc.  (N.  Y.)  325.  the  act  or  duty  to  be  performed  and 

Violation  of  Ixgunction.  —  Where  the  the  sum  to  be  paid.     In  every  other 

debtor  disposes  of  property  in  violation  case   whete   special    provision    is  not 

of  an  injunction  order,  the  amount  of  otherwise  made  by  law.  the  offender 

the  fine  to  be  imposed  should  be  regu-  may   be  imprisoned  for  a  reasonable 

lated  by  the  value  and  amount  of  the  time,  not  exceeding  six  months,  and 
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iDftUlitj  to  Ftrform  Aet.  —  In  case  of  inability  to  perform  the  act 
required  or  to  endure  the  imprisonment  the  accused  may  be  dis- 
charged by  the  court  or  judge  committing  him  or  the  court  in 
which  the  judgment  was  rendered,  upon  such  terms  as  may  be 
just.* 

XV.  Eeceiyeb  —  1.  Appointment  —  At  any  time  after  making 
the  order  requiring  the  judgment  debtor  or  any  other  person  to 
attend  and  be  examined,  or  after  issuing  a  warrant  as  provided 
for  in  these  proceedings,  the  judge  to  whom  the  order  or  war- 
rant is  returnable  may  make  an  order  appointing  a  receiver  of 
the  judgment  debtor's  property.* 

until  the  fine,  if  any,  is  paid,  and  the  judgment  was   proper,   and   that   the 

order  and  the  warrant  of  commitment,  prisoner  should  be  remanded, 

if  any,  must  specify  the  amount  of  the  CompUanoe Freventad  by  Advcna Party, 

fine  and  the  duration  of  the  imprison-  — In  McCartan  v.  Van  Syckel,  lo  liosw. 

ment."  (M.  Y.)  694,  it  was  held  that  a  party 

1.  West  Side  Bank   v,   Pugsley,  47  should  not  be  adjudged  guilty  of  con- 

N.  Y.  373,  12  Abb.  Pr.  N.  S.  (N,  Y.)  tempt  for  noncompliance  with  an  order 

28;    Kearney's  Case,    (.Supm.   Ci.)  13  of  the  court  where  he  is  incapacitated 

Abb.  Pr.  (N.  Y.)459; /«  r^  Milburn,  59  frona    complying    by    an    act    of   the 

Wis.  24.  adverse   parly,   although  the   act    be 

A  Party  Kay  Purge  Himself  of  an  Ap-  unlawful. 

parent  Contempt  by  showing  that  he  was  lUnew  Sufficient  Ezcnie.  —  Where  a 

actually   unable   to  comply   with  the  defendant  failed  to  appear  and  submit 

directions    of    the  order.      Myers    v.  loan  examination  before  a  referee,  in 

Trimble,  3  E.   D.  Smith  (N.  Y.)  607.  accordance  with  an  order  granted  in 

And  this  he  may  do  although  no  ap-  supplementary  proceedings,  and,  being 

ppal  was  taken  from  the  order  and  an  proceeded  against  for  contempt,  offered 

impeachment  of  its  correctness  was  in  in  excuse  affidavits  tending  to  show 

no  way  sought.     Hogue  v.  Hayes,  53  thai  on  the  return  day  of  the  order  she 

Iowa  377.     It  is  otherwise,  however,  if  was  too  ill   to  leave  her  house,  the 

his  inability  is  the  result  of  a  design,  court  held  that  this,  together  with  the 

in  which  case  the  creation  of  the  in-  fact  that  her  attorney  advised  her,  in 

ability  is  in  itself  a  contempt.     Ex p,  good  faith,  not  to  appear,  as  the  pro* 

Kellogg,  64  Cal.  343,  wherein  an  exe-  ceedings  were  irregular  and  void,  con- 

cution  against  the  petitioner  had  been  siituted  a  sufficient  excuse  for  nonat- 

returned  unsatisfied  and  he  was  sum-  tendance.     Walters  v.  Kenyon,  (Supm. 

moned  to  appear  before  a  referee  to  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  398. 

answer  in  respect  of  his  property,  pur-  Payment  of  Coets. —  If  the  debtor  can 

suant   to  Code  Civ.    Pro.  Cal.,  g  714  pur(i:e  himself  of  an  intentional  diso- 

et  seq.     On  the  examination  he   tcsti-  bedience  or  contempt  the  court  may  in 

fied  that  he  owned  and  possessed  cer-  its  discretion  order  his  discharge  upon 

lain  personal  property,  whereupon  the  the  payment  of  costs.     Bond  v.  Bond, 

creditor  moved  for  an  order  directing  69  N.  Car.  97, 

the    delivery  of  the   property   to   the  d.  California,  —  Hathaway  z^.  Brady, 

sheriff,  who  had  in  his  hands  an  alias  26  Cal.  581;  Bates  v.  International  Co., 

execution.    The  referee  took  the  mo-  84   Fed.  Rep,  518,   controlled   by   the 

lion  under  advisement,  and  continued  California  law. 

the  hearing  to  a  certain  day,  at  which  Kansas.  —  Teats  v.  Herington  Bank, 

time,  upon  the  request  of  the  petitioner,  58  Kan.  721. 

there  was  a  further  continuance.     Dur-  Minnesota,  —  Towne  v.  Campbell,  35 

ing  the  last  continuance  the  petitioner,  Minn.  232;  Flint  v,  Webb,  25  Minn, 

in  anticipation  and  for  the  purpose  of  263;  Tomlinson  Mfg.  Co.  v.  Shatto,  34 

defeating   the  order  prayed   for,  dis-  Fed.  Rep.  380,  controlled  by  the  Min- 

posed  of  the  property.     The  Superior  nesota  law. 

Court  adjudged  him  guilty  of  a  con-  New  Jersey. — Conner  v.   Todd,    48 

tempt,  and  he  asked  for  a  discharge  N.  J.  L.  361;  Howell  v.  McDowell,  47 

fiom   custody.     It   was  held  that  the  N.  J.  L.  361;  Coleman  v,  Roflf,  45  N.J. 
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2.  At  What  Stage  of  Proceedings  AppointecL  —  Under  the  former 
New  York  practice  the  decisions  were  not  entirely  uniform  upon 
the  question  whether  a  receiver  could  be  appointed  in  proceed- 
ings taken  before  the  return  of  the  execution  *  or  before  the 

L.  7;  Colton  7/.  Bigelow,  41  N.  J.  L.  I^orth  Carolina. — Coates  v.  Wilkes, 
2^6;  Journeay  v.  Brown,  26  N.  J.  L.  92  N.  Car.  376;  Rand  v.  Rand,  78  N. 
Ill;  Higgins  v,  Gillesheiner,  26  N.  J.     Car.  12. 


Eq.  308. 

New  York,  —  Ward  v,  Pe trie,  157  N. 
Y.  301:  Wright  «/.  Nostrand,  94  N.  Y. 
43;  Terry  v.  Bange,   57  N.  Y.  Super. 


South  Carolina,  —  Sparks  v,  Davis, 
25  S.  Car.  381;  Kennesaw  MiUs  Co.  v. 
Walker,  19  S.  Car.  104. 

Pendency  of  Aetion  Ho  Bar  to  Applioa- 


Ct,  552;  Finnin   v,   Malloy,  33  N.  Y.    tion.  —  An  application  for  the  appoint- 


Super.  Ct.  385;  Matter  of  Weld,  34  N. 
Y.  App.  Div.  471;  Groot  v,  Greeley,  5 
N.  Y.  L.  Bui.  69;  Darrow  v,  Lee,  (C. 
PI.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  217; 
^Vebb  V.  Overmann,  (Supm.  Ct.  Spec. 


ment  of  a  receiver  may  be  granted 
notwithstanding  the  pendency  of  an 
action  in  the  nature  of  a  creditors'  bill 
in  the  courts  of  the  United  States,  to 
reach  the  property  of  the  debtor,  wheie 


T.)  6  Abb.  Pr.  (N.  Y.)  92;  Ten  Broeck    the  moving  party  is  not  a  party  to  such 

V.  Sloo,  (Supm.  Ct.  Spec.  T.)  2  Abb. 

Pr.  (N.  Y.)234;  Hasewell  v.  Penman, 

(Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 

230;  West  Side  Bank  z/.  Pugslcy,  (Ct. 

App.)  12  Abb.   Pr.   N.   S.  (N.  Y.)  28; 


an   action.      Dauntless    Mfg.    Co.    v, 
Davis,  22  S.  Car.  584. 

Beeeiyer  under  Warrant.  —  A  receiver 
may  be  appointed  upon  an  examina- 
tion under  a  warrant  as  well  as  under 


Teller  v,  Randall,  40  Barb.  (N.  Y.)  242,  an  order.     Wilson  v,  Andrews,  (Supm. 

26  How.   Pr.  (N.   Y.)  157;  Fenner  v.  Ct.)  9  How.  Pr.  (N.  Y.)  39. 
Sanborn,  37  Barb.  (N.  Y.)  610;  Heroy        BeceiYer  of  Particalar  Debts  or  Artides. 

V.  Gibson,  10  Bosw.  (N.  Y.)  591;  Can-  — A  receiver  should  not  be  appointed 

andaigua  First  Nat.  Bank  v.  Martin,  of  a  particular  debt  or  debts,   or  of 

(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N.  a  certain  specified  portion,  or  part,  or 

Y.)327:  Strohn  v.  Epstein,  (N.  Y.  City  articles  of   the  debtor's  property.     A 

Ct.  Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  36;  special  receiver  is  inconsistent  with  the 

Tod i  e/.  Crooke,(N.  Y.  Super.  Ct.  Spec,  general  purposes  of  the  proceedings. 

T.)  Code  Rep.  N.  S.  (N.  Y.)  324;  Han-  Andrews    v,    Glenville    Woolen    Co., 

son  V.  tripler,  (N.  Y.  Super.  Ct.)  Code  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N.  S. 

Rep.  N.  S.  (N.  Y.)  154;  Webb  v.  Os-  (N.  Y.)  82. 

borne,   15    Daly  (N.   Y.)  406;  Crill  v.         In  Dilling  v,  Foster,  21  S.  Car.  334, 

Kornmeyer,  (Supm.  Ct.)  56  How.  Pr.  it  was  objected  that  a  receiver  of  all  of 

(N.  Y.)  276:  Ball  V.  Goodenough,  (N.  Y.  the  debtor's  property  should   not   be 

Super.  Ct.  Spec.  T.)  37  How.  Pr.  (N.  appointed,  but  that  there  should  be  a 

Y.)  479;   Crouse   v.  Wheeler,  (Supm.  receiver  for  only  so  much  thereof  as 

Ct.  Gen.  T.)  33  How.  Pr.  (N.  Y.)  346;  might  be  necessary  to  pay  the  debt. 

People  9.  Mead,  (Supm.  Ct.  Spec.  T.)  The  court  said    "  We  know  of  no  aa- 

29   How.    Pr.   (N.    Y.)  360;  Porter  v.  thority  for  such  a  proceeding,  which 

Clark,  (Ct.  App.)  12  How.  Pr.  (N.  Y.)  would    be    somewhat    anomalous    in 

III:  People  v.  King,  (Supm.  Ct.  Gen.  character  and  involve  unnecessary  ex- 


T.)  9  How.   Pr.  (N.  Y.)   loi;    Wilson 

V,   Andrews,  (Supm.  Ct.)  9  How.  Pr. 

(N.  Y.)  39;  Hatch  v,  Weyburn,  (Supm. 

Ct.  Gen.  T.)  8  How.  Pr.    (N.  Y.)   166; 

Smith  V.  Johnson,  (Supm.  Ct.)  7  How. 

Pr.    (N.  Y.)  39:  De  Vivier  v.   Smyth, 

(N.   Y.    City    Ct.    Spec.    T.)   i    How. 

Pr.  N.  S.  (N.  Y.)  48,  6  Civ.  Pro.  (N. 

Y.)  394;    Lindsley  v.  Van   Cortlandt, 

67    Hun    (N.   Y.)    145;    Canandaigua    Y.)  48,  6  Civ.    Pro.   (N.  Y.) 

First    Nat.    Bank  v.  Martin,   49   Hun    court  said:   *'  It  was  held 

(N.  Y.)  573;  Smith  v.  Tozer,  42  Hun    old  code  that  a  receiver  cooIMl 

(N.  Y.)  22,   II   Civ.   Pro.  (N.  Y.)  343;    appointed  where  supplemei 

Wing  f/.   Disse,  15  Hun  (N.  Y.)   190;    ceedings  were  instituted 

Pool  V,  Safford,  14  Hun  (N.  Y.)  369,  6    turn  of  the  execution.    D 

N.  Y.  Wkly.  Dig.  538.  (C.  PI.  Gen.  T.)  16  Abb. 
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pense  and  delay,  for  it  is  difficult  to 
understand  how  the  court  could,  in  ad- 
vance and  without  an  inquiry  oa  Che 
point,  ascertain  how  much  would  be 
necessary;  in  fact,  the  only  certalil 
means  of  ascertaining  it  would  be  \xfM 
sale." 

1.  In  De  Vivier  r.  Smyth,  (N. 
Ct.  Spec.  T.),  I   How.  Pr,  N» 


/ 


1 
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return  of  an  order  for  the  examination  of  the  judgment  debtor.* 
In  order,  however,  effectually  to  preserve  the  right  to  appoint  a 

receiver  before  as  well  as  after  the  return  of  an  execution,  the 

present  code  has  provided  that  at  any  time  after  the  making  of 
the  order  requiring  the  judgment  debtor  or  any  other  person  to 
attend  and  be  examined  the  judge  may,  on  proper  notice,  make 
an    order  appointing  a  receiver;*  and   this  practice   has   been 

215.     Mr.   Throop,   in  a   note   to  his  be  indebted  to  the  judgment  debtor, 

edition  of  the  code  (see  note  preceding  Morgan  v.  Von   Kohnstamm,  9  Daly 

section  2464),  says:   '  The   books   are  (N.  Y.)  356;  Holbrook  v.  Orgler,  40  N. 

full  of  cases  where  the  validity  of  such  Y.  Super.  Ct.  33.  49  How.  Pr.  (N.  Y.) 

appointments  has  been  tacitly  if  not  289;    Kemp   v.    Harding,   (Supm.    Ct. 

expressly  recognized/  and  he  refers  to  Gen.   T.)    4    How.    Pr.   (N.   Y.)    178; 

Tillotson  V.  Wolcott,  48  N.  Y.  188,  and  Andrews    v.    Glenville    Woolen    Co., 

West  Side  Bank  v,  Pugsley.  47  N.  Y.  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N. 

368.     He  adds  that  *  the   practice   of  S.  (N.  Y.)   82.     Conha,   De  Vivier  v. 

appointing  a  receiver  in  proceedings  Smith,  (N.  Y.  City  Ct.)  6  Civ.  Pro.  (N. 

taken  before  as  well  as  after  the  return  Y.)  395. 

of  an  execution   had   become   so  in-  2.  Code  Civ.  Pro.  N.  Y.,  §  2464;  De 

veterate  that  the  commissioners  were  Vivier  v.  Smith,  (N.  Y.  City  Ct.)  6  Civ. 

unwilling  to  propose  its  abrogation.'  *'  Pro.  (N.  Y.)  395,  I  How.  Pr.  N.  S.  (N. 

See  also  Wegman  v.  Childs,  44  Barb.  Y.)    49;     Union     Bank    v.    Sargeant, 

(N.  Y.)  403,  rtV^^  in  Holbrook  v.Orgler,  (Supm.  Ct.  Gen.  T.)  35   How.  Pr.  (N. 

49  How.  Pr.  (N.  Y.)  300.  Y.)  87;  Groot  r.  Greeley,  5  N.  Y.  L. 

1.  Examination  of  Jadgment  Debtor.  —  Bui.  69. 
Under  the  New  York  Code  of  Pro-  Analogy  to  Chancery  Praotice.  —  In 
cedure,  a  receiver  could  not  be  ap-  People  v.  Mead,  (Supm.  Ct.  Spec.  T.) 
pointed  except  upon  an  order  for  the  29  How.  Pr.  (N.  Y.)  360,  it  was  held  by 
examination  of  the  judgment  debtor,  analogy  to  the  former  practice  in 
Holbrook  v.  Orgler,  40  N.  Y.  Super,  chancery  upon  filing  a  creditors'  bill 
Ct.  33, 49  How.  Pr.  (N.  Y.)  300;  Morgan  and  the  appointment  of  a  receiver,  that 
V.  Von  Kohnstamra,  9  Daly  (N.  Y.)  356;  the  judge  may  in  his  discretion  appoint 
Kemp  V.  Harding,  (Supm.  Ct.  Gen.  the  receiver  at  any  time  while  the 
T.)  4  How.  Pr.  (N.  Y.)  178;  Barker  v.  proceedings  are  pending  before  him. 
Johnson,  (Supm.  Ct.  Spec.  T.)  4  Abb.  The  court  said:  "  To  give  full  efifect 
Pr.  (N.  Y.)  437.  In  this  case  It  was  held  to  these  proceedings  and  to  give  the 
that  only  upon  an  order  personally  creditor  instituting  them  the  full  bene- 
served.  and  requiring  the  debtor  to  ap-  fit  thereof,  he  should  promptly  procure 
pear  and  answer,  could  a  valid  order  the  appointment  of  a  receiver.  This  is 
of  appointment  be  made.  essential  to  perfect  his  lien.  It  cannot 
In  Hancock  {/.  Sears,  (Ct.  App.)4 Civ.  be,  therefore,  that  he  must  be  com- 
Pro.  (N.  Y.)  255,  it  was  held  that  prop-  pelled  to  wait  till  a  protracted  examin- 
ertv  applicable  to  the  payment  of  the  ationof  the  judgment  debtor  is  finished, 
judgment  must  first  be  discovered.  protracted  pethaps  for  the  very  pur- 
Voluntary  Appearance  and  Examination,  pose  of  defeating  the  object  of  the  pro- 
—  A  valid  order  for  the  appointment  ceedings  by  judgment,  by  allowing  his 
of  a  receiver  may  be  founded  upon  a  assets  to  be  scattered  and  seized  by 
voluntary  appearance  and  examination  other  creditors." 

of  the  judgment  debtor.     Bingham  v.  Debtor  Absent  firom  State.  —  A  receiver 

Disbrow,  (Supm.  Ct.  Gen.  T.)  14  Abb.  cannot  be  appointed  before  an  order  or 

Pr.  (N.  Y.)  257;  Viburl  v.  Frost,  (N.  Y.  warrant  to  be  examined  is  served  upon 

Super.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  the  judgment  debtor  without  two  days* 

119;  Hobartz'.  Frost,  5  Duer(N.  Y.)673;  notice  to  the  debtor  unless  he  cannot 

Unidn  Bank  v,  Sargeant,  (Supm.  Ct.  after  due  diligence  be  found   in  the 

Gen.  T.)  35  How.  Pr.  (N.  Y.)  87;  Green  state.     Code  Civ.  Pro.  N.  Y.,  §  2464; 

V,  Bookhart,  19  S  Car.  471.  Morgan  v.  Von  Kohnstamm,  11  N.  Y. 

Examination  of  Third  Person.  —  Under  Wkly.  Dig.  181,  9  Dalv  (N.  Y.)  356. 

the  former  code,  no  receiver  could  be  Order  upon  Betnm  Bay  of  Motion. — 

appointed  in  a  proceeding  for  the  ex-  The  failure  to  make  an  order  appoint- 

amination  of  a  third  person  alleged  to  ing  a  receiver  on  the  return  day  of  the 
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followed  in  other  states.* 

3.  Who  May  Appoint.  —  As  a  general  rule»  any  judge  who  has 
power  to  entertain  supplementary  proceedings  may  appoint  a 
receiver.*  In  New  York  it  is  not  necessary  that  the  proceedings 
should  be  instituted  in  the  same  judicial  district  in  which  the 

motion  is  a  mere  irregularity,  and  ob-  appoint  a  receiver   in   supplementary 

jection  on  that  ground  can   be  made  proceedings  is  also  conferred."    Green 

only  by  the  judgment  debtor.     Darrow  v,    Bookhart,  19   S.   Car.  46^,  ^uotift^ 

V.  Riley,  (County  Ct.)  5   Misc.  (N.  Y.)  Wait's  Annoi.  Code  573,  note. 

363.  The  receiver  is   to  be  appointed  in 

1.  Green  v.  Bookhart,  19  S.  Car.  471;  the  same  manner  as  if  the  appointment 
Flint  V,  Webb,  25  Minn.  266,  wherein  were  made  by  the  court.  Andrews 
the  court  said:  *' That  a  receiver  may,  v.  Glenville  Woolen  Co.,  (Supm.  Ct. 
in  the  discretion  of  the  court,  be  ap-  Spec.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  83; 
pointed  immediately  upon  granting  the  Kemp  v.  Harding.  (Supm.  Ct.  Gen.  T.) 
order  for  the  examination,  there  can  be  4  How.  Pr.  (N.  Y.)  178. 

no  doubt;  and  such,  it  seems,  is  the  Probate  Judge.  —  In  White  v.  Gates, 

safer  and  better  practice,  inasmuch  as  42  Ohio  St.  112,  it  %vas  held  that  a  pro* 

it  effectually  secures  to  the  prosecuting  bate  judge  might  appoint  a  receiver, 

creditor  that  priority  of  lien  upon  his  TTnder  tiie  North  Carolina  Act  of  1876- 

debtor's  property  which  his  vigilance  1877,  c.    223,    modified    by  the  Act  of 

justly  entitles  him  to,  and  it  is  not  per-  1879,  c.  63,  a  motion  for  the  appoint- 

ceived  how,  in  any  case,  any  harm  can  ment  of  a  receiver  may  be  made  before 

result  to  the  debtor  by  the   appoint-  the  resident  judge  of  the  district  or  one 

ment  of  a  receiver  in  the  first  instance,  assigned  to  the  district  or  one  holding 

because  such  ofBcer  and  all  his  pro-  the  courts  therein  by  exchange,  at  the 

ceedings  are  under  the  supervision  and  option  of  the  mover.     Corbin  v.  Berry, 

controlof  the  court."    See  also  Tomlin-  83  N.  Car.  27. 

son,  etc.,  Mfg.  Co.  v.  Shatto,  34  Fed.  By  County  Court. —  In    Wisconsin  the 

Rep.  380,  controlled  by  the  Minnesota  County   Court  has   jurisdiction  to  ap- 

practice.  point  a  receiver,  where  a  judgment  has 

TTnder  the  New  Jersey  Statute  (Gen.  been  rendered  against  the  debtor  in  that. 

Stat.  N.  J.,  p.  1419,  par.  26),  the  judge,  court.    Second  Ward  Bank  v.  Upmann, 

after  the  evidence  has  been  placed  be-  12  Wis.  499. 

fore  him,   may  '*  make   an   order   ap-  Conrt  CommiBsioner. —  In  Wisconsin^. 

pointing  a  receiver  of  the  property  and  court  commissioner  has  jurisdiction  to 

things  in  action  belonging  or  due  to  or  appoint   a    receiver,    and   the    Circuit 

held  in  trusi  for  such  debtor  as  afore-  Court  in  which  the  judgment  was  ren- 

said  at  the  time  of  the  issuing  said  ex-  dered  cannot  by  otder  transfer  the  pro- 

ecution  or  at  any  lime  afterwards."  ceedings  pending  before  such  officer  or 

Coleman  v.  Roff,  45  N.  J.  L.  7;  Howell  the    papers  therein   to  that  court  and 

«/.  McDjwell,  47  N.  J.  L.  359;  Journeay  proceed  therein  to  appoint  a  receiver; 

V.  Brown,  26  N.  J.  L.  119.     And  dis-  its  power  is  limited  to  a  review  of  the 

covery  by  means  of  the  examination  of  orders  of  the  inferior  officer.     Clark  v. 

the  judgmrni  debtor  is  not  essential  to  Bergenthal,  52  Wis.  103. 

the  appointment  of  the  receiver.     Sey-  A  Judge  of  the  City  Court  of  New  Tork 

feri  V.  Edison,  47  N.  J.  L.  431.  has  power  to  appoint  a  receiver,  and  a 

2.  Hyatt  v.  Dusenbury,  (Brooklyn  receiver  when  so  appointed  has  the 
City  Ct.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  same  right  as  one  appointed  by  a 
i6f.  See  also  Flint  z/.  Zimmerman,  70  judge  of  the  Supreme  Court.  Hyatt 
Minn.  346;  Ball  v.  Goodenough,  (N.  v,  Dusenbury,  (Brooklyn  City  Ct. 
Y.  Super.   Ct.   Spec.  T.)  37  How.  Pr.  Gen.  T)  12  Civ.  Pro.  (N.  Y.)  160. 

(N.  Y.)  479:  Smith  v.  Johnson,  (Supm.  Judge  Granting  Order  of  Beferenoe. — 

Ct.)  7  How.  Pr.  (N.  Y.)  39.  Under  the  former  Neiv  York  Code  the 

**  The  issuing  of  an   execution,  the  application    for    the*   appointment    of 

supplementary    proceedings,   and    the  the  receiver  must  have  been  madeto the 

appointment  of  a  teceiver  are  proceed-  judge  who  granted  the  order  of  refer- 

ings  in  the  action  (not  special  proceed-  ence   and    appointed   the    referee;    no 

ings).and  where  the  court  has  authority  ether  judge  out  of  court  had  the  power, 

to  award  an  execution,  jurisdiction  to  Ball  v.  Goodenough,  (N.  Y.  Super.  Ct. 
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action  was  tried  and  the  judgment  rendered;  they  may  be 
brought  before  a  justice  of  the  Supreme  Court  in  another  judicial 
district,  and  an  order  appointing  a  receiver  may  be  there  made 
by  such  justice.* 

4.  Who  May  Be  Appointed.  —  The  same  general  rules  that  govern 
appointments  of  receivers  in  other  cases  are  applicable  to  the 
appointment  of  receivers  in  the  course  of  supplementary  pro- 
ceedings.' In  making  the  appointment  the  court  will  consider 
the  relationship  of  such  receiver  to  either  of  the  parties  to  the 
special  proceeding.' 

Spec.   T.)  37   Howr.   Pr.   (N.  Y.)  479;  deat  or  temporary  resident  of  the  state 

Smith  V.  Johnson,  (Supm.  Ct.)  7  How.  could  not  be  so  appointed.      Bui    in 

Pr.  (N.  Y.)  39.  Gillin   v,  Campbell.    (N.   Y.  City  Ct. 

1.  Jacobson  z/.  Doty  Plaster  Mfg.  Co.,  Spec.  T.)  g  N.  Y.  St.  Rep.  538,  where 
32  II  un  (N.  Y.)  436.  the  assignor  of  the  claim  upon  which 

Where  a  judgment  was  obtained  in  the  judgment  was  recovered  was  ap- 

the  Superior  Court  of  New  York  and  a  pointed  receiver,  the  court  granted  a 

transcript  was  filed  in  Kings  county,  motion  for  his  removal, 
the   appointment  of   a   receiver   by  a        Ck)iiseiit  of  Parties.  —  By   Code   Civ. 

judge  of  the  latter  county  was  held  to  Pro.  N.  Y.,  §  90.  a  clerk,  deputy  clerk, 

be  regular  and  valid.     Terry  v.  Bange,  special  deputy  clerk,  or   assistant  in 

(Supm.  Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  the  clerk's  office  of  a  court  of  record 

599.  within  the  county  of  New  York  may 

Appointment  upon  Third-party  Ezamin-  not  be  appointed  receiver,  except  upon 
ation.  —  In  Merrills^.  AUtn, 46  Hun  (N.  the  written  consent  of  all  the  parties 
Y.)  623,  a  judgment  was  recovered  in  who  have  appeared  in  the  proceedings. 
New  York  county,  where  the  debtor  But  a  party  who  appears  without  ob- 
resided.  Execution  was  issued  and  jection  in  proceedings  to  fix  the  amount 
returned  unsatisfied.  Subsequently  a  of  certain  liens  on  the  debtor's  prop- 
transcript  of  the  judgment  was  filed  in  erty,  had  on  the  petition  of  the  receiver, 
Ontario  county,  and  an  order  was  ob-  and  accepts  a  benefit  from  those  pro- 
tained  that  third  persons  residing  in  ceedings  based  on  the  order  appointing 
that  county  appear  and  be  examined,  the  clerk  as  receiver,  must  be  deemed 
and  in  the  course  of  such  proceedings  to  have  waived  the  statutory  condition 
a  receiver  was  appointed.  It  was  held  of  consent.  Souihwick  v,  Moore,  54 
that  there  was  no  jurisdiction  to  make  N.  Y.  Super.  Ct.  126. 
the  order  appointing  a  receiver,  and  Sheriff  Appointed  Seceiver.  —  TYieOhio 
that  proceedings  of  such  a  character  statute  (now  Bates's  Annot.  Stat.  1897, 
should  have  been  instituted  in  New  §  5484),  provides  that  "  the  jtfdge  may 
York  county.  by  order  appoint   the   sheriff  of    the 

In   Gildersleeve   v.    Lester,  69  Hun  proper  county  or  other  suitable  person 

(N.  Y.)  344,  it  was  held  that  while  an  a  receiver  of  the  property  of  the  judg- 

order  for  the  examination  of  a  third  ment  debtor."     Union  Bank  r^  Union 

person  in  suppl^mentaty  proceedings  Bank,  6  Ohio  St.  261. 
may  be  made  by  a  judge  outside  of        And   in  Kansas  it  is  held  that  the 

the  judicial  district  in  which  the  debtor  sheriff,    when   so  appointed,    has   the 

resides,   all   proceedings  after  the  ex-  same  powers  as  another  receiver  ap- 

amination,  including  the  appointment  pointed   in  the  course  of  the  proceed- 

of   a   receiver,  must  be  had  before  a  ings,  and  the  fact  that  he  may  experi- 

judge  of  the  district  of  the  judgment  ence  difficulty  in  gaining  possession  of 

debtor's  residence.  the  judgment  debtor's  property  is  no 

2.  See  article  Receivers,  vol.  17,  p.  ground    for    reversing    the  order   of 
675.  his  appointment.     Teats  v,  Herington 

In  Chamberlain  v.  Greenleaf,  (C.  PI.  Bank,  58  Kan.  721. 

Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  92,  it  8.  Offioe  in  Same  Building.  —  Accord- 

was  held  that  the  judgment  creditor  ing  10  the  practice  in  New  York  city  a 

could    be  appointed    receiver  of    his  person  who  occupies  offices  in  the  same 

debtor's  property,  but  that  a  nonresi-  building  with  the  applicant  or  the  ap- 
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S.  Oround  of  Application  —  a.  In  General.  —  Generally  speak- 
ing, in  order  to  warrant  the  appointment  of  a  receiver  it  is  not 
necessary  that  it  should  appear  with  certainty  that  the  debtor 
has  property  which  ought  to  be  applied  to  the  payment  of  the 
judgment,  but  the  appointment  should  be  made  if  there  is  rea- 
sonable ground  to  believe  that  he  has  such  property.' 

b.  Appointment  as  Matter  of  Course.  —  It  has  become 
customary  to  appoint  a  receiver  almost  as  a  matter  of  course,* 
and  ordinarily  an  application  will  not  be  denied  because  the 
debtor  does  not  appear  to  have  property  that  may  be  applied  to 
the  payment  of  the  judgment,'  or  because  of  the  discovery  of 

plicant's attorney  will  not  be  appointed  "In  Caaat  of  a  JHspntad  or  Ck)nteitod 

as   receiver.     Fraser  v.    Hunt,   N.  Y.  Bight  of  a  receiver  to  obtain  proprrty 

Daily  Reg.,  Dec.  19,  1882.  and  make  it  available  in  satisfaction 

Becoiyer  of  Partnenhip  in  Biaiolation.  of  the  judgment  debt,  the  appointment 
—  In  Price  v.  Price,  21  N.  V.  App.  merely  puts  matters  in  a  train  for  in- 
Div.  597,  a  receiver  of  a  partnership  vestigation,  and  if  there  be  probable 
had  been  appointed  in  an  action  to  dis-  grounds  for  the  belief  of  the  existence 
solve  the  partnership,  and  his  appoint-  of  property  the  appointment  should  be 
ment  appeared  to  be  satisfactory  to  the  made,  leaving  its  results  to  be  deter- 
majority  of  the  creditors  of  the  firm,  mined  in  a  subsequent  suit  by  the  re- 
It  was  held  that  in  the  absence  of  evi-  ceiver  for  its  recovery.*'  Colton  v, 
dence  to  impeach  his  good  faith  he  Bigelow,  41  N.  J.  L.  266.  See  also 
would  not  be  superseded  by  another  Manice  v.  Smith,  5  N.  Y.  Wkly.  Dig. 
person  appointed  receiver  in  supple-  255. 

meniary    proceedings    instituted    by  Property  of  Ho  Value.  —  Whereupon 

one  of  the  judgment  creditors  of  the  the  examination  the  debtor  acknowl- 

firm.  edges  the  possession  of  choses  in  ac- 

1.  Flint  r.   Zimmerman,    70  Minn,  tion,   etc.,   and   is  the   member  of  a 

346:  Coates  V.  Wilkes,  92  N.  Car.  380.  partnership  which  may  possess  assets. 

Creditor  Hot  Condnded  by  Advene  Teeti-  a  receiver  should  be  appointed  even 
mony.  —  Although  the  debtor  may,  on  though  the  debtor  denies  that  the  prop- 
his  examination,  swear  that  he  has  erty  is  of  any  value.  Webb  v.  Over- 
no  property,  yet  if  facts  and  circum-  mann,  (Supm.  Ct.  Spec.  T.)  6  Abb.  Pr. 
stances  are  disclosed  by  him  or  by  the  (N.  Y.)  92. 

evidence  of  others  sufficient  to  raise  a  The  fact  that  the  examination  shows 

strong  presumption  to  the  contrary,  a  that  the  debtor  holds  the  legal  title  to 

receiver  may  be  appointed  to  take  such  heavily  encumbered  real  estate,  out  of 

steps  in  the  premises  as  further  inf or-  which  it  is  improbatle  that  anything 

mation  and  investigation  may  warrant,  can  be  collected,  is  no  reason  for  refus- 

Journeay  r.  Brown,  26  N.  J.  L.  120.  ing  a  receiver.     Baker  v.  Herkimer,  43 

Thus,    where    it    appeared    by    the  Hun(N.  Y.)86. 

books  of  a  certain  company  that  the  2.  Heroy  v.  Gibson,  10  Bosw.  (N.  Y.) 

debtor  was  entitled  to  certain  shares  of  591. 

stock,  but  this  showing  was  denied  by  Beview  of  Beeision  by  Certiorari.  —  The 

the  debtor,  who  claimed  that  he  had  allegations  set  out  in  the  petition  must 

previously  sold  the  shares,  it  was  held  be  established  by  proof;  but  if  there  is 

that  the  creditor  was  not  concluded  by  any  evidence  that  goes  to  prove  them, 

such  a  statement  and  was  still  at  liberty  and  on  that  evidence  the  judge  decides 

toobtain  the  appointment  of  a  receiver,  that  a  case  for  the  appointment  of  a 

Hoyt  V.  Mann,  (Supm.  Ct.  Gen.  T.)  7  receiver  is  made  out,  his  decision  will 

N.  Y.  St.  Rep.  420.  not  be  reversed  upon  certiorari.    Jour* 

So   where   the  examination   of    the  neay  v.  Brown,  26  N.  J.  L.  iii. 

debtor  showed  a  balance  in  bank  which  8.  De  Camp  «/.  Dempsey,  (Supm.  Ct. 

^n'fttii/brfV  belonged  to  him,  but  which  Gen.   T.)   10  Civ.   Pro.   (N.   Y.)    213; 

his  wife  testified  belonged  to  her,  it  was  Myres's  Case,  (Supm.  Ct.  Spec.  T.)  2 

held  that  a  receiver    should    be   ap<  Abb.  Pr.  (N.  Y.)  476;  Merchants  NaL 

pointed.    Ormes   v.   Baker,  17  N.   Y.  Bank  v.  Braithwaite,  7  N.  Dak.  358. 

Wkly.  Dig.  105.  See  also  Flint  v,  Zimmerman,  70  Minn. 
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property  that  might  be  subjected  to  the  lien  of  an  execution.* 
The  propriety  of  the  appointment  in  any  particular  case  must  be 
left  largely  to  the  discretion  of  the  judge.*     Where,  however,  it 

346,  in  which  case  it  was  said,  how-  accords  with  the  broad  principle  of  law 
ever,  that  *'  while  to  require  or  to  laid  down  in  some  of  the  cases,  that  a 
warrant  the  appointment  of  a  receiver  receiver  should  not  be  appointed  for 
it  is  not  necessary  that  it  should  appear  the  purpose  of  doing  for  the  creditor 
with  certainty  that  the  debtor  has  prop-  what  he  mi^ht  do  for  himself.  See 
erty  which  should  be  applied  on  the  Importers,  etc.,  Nat.  Bank  &.  Quacken- 
judgment,  it  should  appear  that  there  bush,  143  N.  Y.  567;  Faneuil  Hall  Nat. 
is  a  reasonable  ground  to  believe  that  Bank  v.  Bussing,  147  N.  Y.  671;  Gib- 
he  has,"  and  that  **  mere  suspicion  or  ney  v.  Reilly,  (Supm.  Ct.  Spec.  T.)  26 
surmise  falls  far  short  of  what  is  re-  Misc.  (N.  Y.)  275;  Rodman  v,  Harvey, 
quired  to  j  ustif y  the  exercise  of  a  power  102  N.  Car.  3. 

which  should  be  sparingly  used."    Cit-  Estatt  Acquired  Since  Last  Execution, 

ing  Colton  v.  Bigelow,  41  N.  J.  L.  266,  — In   Bunn  v.  Daly,  24  Hun  (N.  Y.) 

and  Coates  v,  Wilkes,  92  N.  Car.  376.  526,  it  appeared  from  the  examination 

*'  Receivers  in  such  proceedings  are  of  the  judgment  debtor  that  he  had  an 

appointed  even  when   no  property  is  estate  in  lands  as  tenant  by  the  curtesy, 

found  on  the  examination.     The  re^  and  it  was  not  shown  that  an  execution 

ceiver  may  be  able  to  discover  some.**  had  been  issued  and  returned  unsatis- 

Merchants  Nat.  Bank  v,  Braithwaite,  fied  since  he  acquired  the  estate.     It 

7  N.  Dak.  369.  was  held  that  a  receiver  would  not  be 

Analogy   to    Chancery   Praotioa.  —  In  appointed  to  sell  such  estate,  but 'hat 

Myres's  Case,  (Supm.  Ct.  Spec.  T.)  2  the  creditor  would  be  left  to  his  remedy 

Abb.  Pr.  (N.  Y.)  476,  the  court  quoted  by  execution. 

ivith  approval  Bloodgood   v.  Clark,  4  8.  Poppitz  f.  Rognes,  76  Minn.  K)9; 

Paige  (N.  Y.)  574,  wherein  Chancellor  Flint  v.   Zimmerman,   70  Minn.  346; 

Walworth  said:   '*  It  is   no  sufficient  Flint  v,  Webb,  25  Minn.  263;  Bean  v. 

answer  to  such  an  application  [for  the  Heron,  65  Minn.  64;  Colton  v,  Bigelow, 

appointment  of  a  receiver  in  a  proceed-  41  N.  J.  L.  269;  Journeay  v.  Brown,  26 

ing  by  creditors*  bill]  to  say  there  may  N.  J.  L.  iii;  Merchants  Nat.  Bank  v, 

not  be  any  property  to  protect,  as  the  Braithwaite,  7  N.  Dak.  358. 

complainant  proceeds  at  the  peril  of  If  from  the  examination  it  is  entirely 

costs  if  (here  is  no  property.    And  if  clear    that    the    property    discovered 

there  is  nothing  for  the  receiver  to  take,  thereby  is  not  applicable  to  the  satis- 

the  defendant  cannot  be  injured  by  the  faction    of    the  judgment,    no   order 

appointment.*'     See  also  Fitzi>urgh  z/.  should  be  made.     Colton  v.  Bigelow, 

Everingham,  6  Paige  (N.  Y.)  29.  41  N.  J.  L.  269.     But  the  judge  is  not 

An  Order  Appointing  a  Eooeiyer  Ii  a  required,  on    such  informal  proceed- 

Suffieient  Abjudication  that  the  defend-  ings,  to  decide  matters  of  factor  of  law 

ant  has  property  or  effects  which  he  that  fairly  admit  of  discussion;  and  if 

refuses  to  apply  to  the  payment  of  his  there  be  any  evidence  to  justify  the 

debts.     Holton  v.  Burton,  78  Wis.  323.  order  appointing  the  receiver  it  will 

1.  Heroy  v.  Gibson,  10  Bosw.  (N.  Y.)  not  be  set  aside.    Colton  v.  Bigelow. 

591;  Todd  V,  Crooke,  4  Sandf.  (N.  Y.)  41  N.  J.  L.  269;  Journeay  v.  Brown,  26 

694;  Diiling  V.  Foster,  21  S.  Car.  334.  N.  J.  L.  in. 

Equity  of  Bedemption  in  Real  Estate.  —  Appointment  After  ?rior  Sefnsal.  —  A 

In  Bailey  v.  Lane,  (Supm.  Ct.  Gen.  T.)  circuit  judge  may  appoint  a  receiver 

15  Abb.  Pr.  (N.  Y.)  373,  note,  the  fact  notwithstanding  the  fact  that  another 

that  the  debtor  had  no  other  property  circuit  judge,  upon  the  application  of 

than  an  equity  of  redemption  in  real  other  creditors,  had  previously  refused 

property  which  he  had  always  been  a  similar  application.     Dauntless  Mfg. 

willing  to  have  sold  on  execution  was  Co.  v,  Davis,  22  S.  Car.  584,  in  which 

held  to  constitute  no  objection  to  the  case  it  did  not  appear  that  the  testi- 

appointment  of  a  receiver.  mon^  was  the  same  in  the  two  pro- 

Contra.  —  In  Second  Ward  Bank  v.  ceedings,  but  it  was  held  that  even  if 

Upmann,  12  Wis.  499,  it  was  held  that  so  the  circuit  judge  was  not  bound  to 

where  sufficient  property  liable  to  exe-  adopt  the  conclusion   reached  by  an- 

cution  was  discovered  the  court  had  no  other  judge  in  a  case  between  different 

authority  to  appoint  a  receiver.     This  parties. 
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is  entirely  clear  from  the  evidence  that  the  debtor  has  no  prop- 
erty or  has  only  such  as  is  exempt  by  law,  a  receiver  should  not 
be  appointed.* 

6.  Notice  of  Application  —  To  Judgment  Debtor. —  In  New  York  at 
least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver  must  be  given  personally  to  the  judgment  debtor 
unless  the  judge  is  satisfied  that  he  cannot  with  reasonable  dili- 
gence be  found  within  the  state,*  in  which  case  the  order  must 


1.  Hancock  v.  Sears,  93  N.  V.  81; 
Bryan  v.  Grant,  87  Hun  (N.  Y.)  70; 
Gibney  v,  Reilly,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  275. 

Trust  Property.  —  Where  it  appears 
that  the  judgment  debioi  has  no  prop- 
erty in  his  own  right,  but  such  prop- 
erty is  held  for  him  in  trust  for  his 
maintenance,  it  cannot  be  reached  by 
judgment  creditors,  and  a  receiver  will 
not  be  appointed.  De  Camp  v,  Demp- 
scy,  (Supm.  Ct.  Gen.  T.)  10  Civ.  Pro. 
(N.  Y.)2io. 

Claim  for  TTnliquidated  Damages.  —  A 
claim  of  the  judgment  debtor  for  un- 
liquidated damages  is  not  property  in 
any  sense,  and  the  fact  that  the  exam- 
ination discloses  such  a  claim  is  not 
ground  for  the  appointment  of  a  re- 
ceiver. Bryan  p.  Grant,  87  Hun  (N. 
Y.)  70. 

Beal  Estate  Hot  Bound  by  Jadgment. 
—  A  receiver  cannot  be  appointed  for 
real  estate  of  the  debtor  which  is  not 
bound  by  the  lien  of  any  judgment  or 
against  which  no  execution  has  ever 
been  issued.  Importers,  etc.,  Nat. 
Bank  v.  Quackenbush,  143  N.  Y.  567; 
Faneuil  Hall  Nat.  Bank  v.  Bussing, 
147  N.  Y.  671. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2464; 
Henry  v.  Furbish,  (N.  Y.  City  Ct.  Gen. 
T.)  30  Misc.  (N.  Y.)  822:  Merrill  r. 
Allin,  46  Hun  (N.  Y.)  626;  Vande- 
burgh  V.  Gaylord,  7  N.  Y.  Wkly.  Dig. 
136;  Andrews  v.  Glenville  Woolen  Co., 
(Supm.  Ct.  Spec.  T.)  II  Abb.  Pr.  N.  S. 
(N.  Y.)  78;  Hulsaver  v.  Wiles.  (Supm. 


197;  Gomprecht  v.  Scott,  (Supm.  Ct. 
A  pp.  T.)  27  Misc.  (N.  Y.)  192;  Morgan 
V,  Von  Kohnstamni,  (C.  PI.  Gen.  T.) 
60  How.  Pr.  (N.  Y.)  161;  Strohn  v. 
Epstein,  (N.  Y.  City  Ct.  Spec.  T.)  6 
Civ.  Pro,  (N.  Y.)36;  Hancock  t.  Sears, 
(Ct.  App.)  4  Civ.  Pro.  (N.  Y.)  255; 
Clark  V.  Clark,  (Brooklyn  City  Ct. 
Gen.  T.)  ii  Abb.  N.  Cas.  (N.  Y.)  333; 
De  Vivier  v.  Smith.  (N.  Y.  City  Ct.)  6 
Civ.  Pro.  (N.  Y.)  394;  Graces.  Curtiss, 
(N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.) 

558. 
Where  No  Penonal  Serrice  Is  Made  on 

the  judgment  debtor,  the  order  ap- 
poi  iting  the  receiver  is  irregular  and 
should  be  set  aside.  Henry  v.  Fur- 
bish, (N.  Y.  City  Ci.  Gen.  T.)  30  Misc. 
(N.  Y.)  822;  Sayles  v.  Best,  (Supm.  Ct. 
Gen.  T.)2o  N.  Y.  Supp.  951;  Sirohn  v, 
Epstein,  (N.  Y.  City  Ct.  Spec.  T  )6  Civ. 
Pro.  (N.  Y.)  36:  Grace  v.  Curtiss,  (N. 
Y.  Ciiy  Ct.  Gen.T.)3Misc.(N.Y.)558. 

Servioe  upon  Attorney.  —  The  require- 
ment of  personal  service  upon  the 
judgment  debtor  is  not  satisfied  by  the 
service  of  such  notice  upon  the  attor- 
neys for  the  judgment  debtor  in  the 
action  in  which  judgment  was  recov- 
ered against  him.  Catholic  University 
V.  Conrad,  (N.  Y.  City  Ct.  Gcri.  T.)  27 
Misc.  (N.  Y.)  326. 

Written  Kotice  of  the  application 
must  be  given,  and  verbal  notice  is 
insufficient  where  the  proceedings  ate 
be  fore  a  referee.  Ashley  v.  Turner,  10 
N.  Y.  Wkly.  Dig.  444. 

In  Proeeedingt  for  the  Examination  of 
Ct.  Gen.  T.)  11   How.  Pr.  (N.  Y.)446:    a  Third  Party  a  receiver  cannot  be  ap- 


Whitney  v.  Welch,  (Supm.  Ci.)  2  Abb. 
N.  Cas.  (N.  Y.)  442.  5  N.  Y.  Wkly.  Dig. 
156:  Clark  V.  Savage,  5  N.  Y.  Wkly.  Dig. 
193;  Catholic  University  v.  Conrad, 
(N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)  326;  Kemp  v.  Harding.  (Supm.  Ct. 
Gen.  T.)  4  How.  Pr.  (N.  Y.)  178;  Ash- 
l?v  1'.  Turner,  22  Hun  (N.  Y.)  226,  10 
N  Y.  Wkly.  Dig.  444;  Matter  of  Penn- 
sylvania Glass  Co.,  (N.  Y.  City  Ci. 
Gen.  T.)  27  Misc.  (N.  Y.)  815;  Bruns 
V.  Stewart  Mfg.  Co.,  31  Hun  (N.  Y.) 


pointed  without  notice  to  the  judgment 
debtor.  Morgan  v.  Von  Kohnstamm. 
(C.  PI.  Gen.  T.)  60  How.  Pr.  (N.  Y.) 
161;  Whitney  ?'.  Welch,  (Supm.  Ct.)  2 
Abb.  N.  Cas.  (N.  Y.)  442,  5  N-  Y. 
Wkly.  Dig.  156;  Clark  v.  Savage,  5  N. 
Y.  Wkly.  Dig.  193.  In  the  last  case  it 
was  held  to  be  doubtful  whether  the 
receiver  acquires  any  title  to  the  debt- 
or's property  if  such  notice  has  been 
omitted. 
Under  the  Former  New  Tork  Code  notice 
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recite  that  fact,  and  may  dispense  with  notice,  or  may  direct  the 
giving  of  notice  in  any  manner  which  the  judge  thinks  proper.* 
Upon  the  return  day  of  an  order  or  warrant,  however,  or  upon 
the  close  of  the  examination  (on  both  of  which  days  the  debtor 
is  supposed  to  be  present,  either  in  person  or  by  attorney),  an 
appointment  without  further  notice  may  be  made.* 

To  Judgment  Creditor.  —  Before  appointing  a  receiver  the  judge 
should  ascertain,  if  practicable,  by  the  oath  of  the  party  or 
otherwise,  whether  any  other  supplementary  proceeding  or  judg- 
ment creditor's  action  is  pending  against  the  judgment  debtor, 
and  if  there  is  any,  the  plaintiff  therein  should  have  notice  of  all 
subsequent  proceedings  in  relation  to  such  receivership.* 

to   the    judgment   debtor   was  not    a  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  442, 

condition  precedent  to  the  appointment  where  it  was  held  that  a  nonresident 

of  a  receiver.     Terry  v,  Bange,  (N.  Y.  debtor  was  entitled  to  noiice. 

Super.  Ct    Gen.  T.)  18  Civ.  Pro.  (N.  2.  Code   Civ.    Pro.    N.   Y.,   §  2464; 

Y.)  288.  Sirong  v.  Epstein,  (N.  Y.  CiiyCt.  Spec. 

Collateral  Attack.  —  Where  the  order  T.)  14  Abb.  N.  Cas.  (M.  Y.)  322.  6  Civ. 

appointing  a  receiver  contains  an  un-  Pro.  (N.  Y.)  37;  Ashley  t/.  Turner,  22 

justifiable   recital    that  the   judgment  Hun  (N.  Y.)  227;  Groot  v,  Greeley,  5 

debtor    cannot    be    found    wiihin   the  N.  Y.  L.  Bui.  69. 

state,  and  no  appeal  is  taken  from  the  Where   the  judgment   creditor  was 

order,  the  defect  cannot  be  reviewed  in  served  with  an  order  to  show  cause 

a  collateral   proceeding.      Gomprecht  why   an  order  appointing  a  receiver 

V.  Scott,  (Supm.  Ct.  App.  T.)  27  Misc.  should  not  be  vacated  on  the  ground 

(N.  Y.)  192.  that  the  debtor  had  received  no  notice 

1.  Code  Civ.  Pro.  N.  Y.,  §  2464;  De  of  the  application,  it  was  held  that  a 

Vivier  v.  Smith,  (N.  Y.  City  Ct.)  6  Civ.  subsequent  notice  to  the  debtor  that 

Pro.  (M.  Y.)  394.  upon    the    hearing  of  the   motion   to 

A  recital  in  the  oider  that  notice  to  vacate   the  judgment   creditor  would 

the  judgment  debtor  cannot  with  due  move  for  the  appointment  of  a  receiver 

diligence   be  given  is  insufficient.     It  was  sufficient,  and  that  the  appoint- 

must  appear  that  the  debtor  cannot  be  ment  of  a  receiver  under  such  circum- 

found  wiihin  the  state.     Grace  v.  Cur-  stances  was  proper.      Clark  v.  Clark, 

tiss,  (N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (Brooklyn  City  Ct.  Gen.  T.)  11  Abb. 

(N.  Y.)558.  N.  Cas.  (N.  Y.)  333. 

Direction  in  Order  of  Ezaminatioii  for  Usna]  Course  of  Practice  Saffioient  Ho- 

Futore  Appearance.  —  An  order  direct-  tioe. —  In  Diliing  v.  Foster,  21  S.  Car. 

ing  the  debtor  to  appear  and  be  exam-  334,  one  of  the  grounds  of  appeal  was 

ined  may  f  urrher  direct  that  he  appear  that  the  defendant  had  no  notice  of  the 

before    the   judge   on        specified  day  application  for  the  appointment  of  a 

succeeding  the  close  of   his  examina-  receiver.     It  appeared  that  the  defend- 

tion;  and  notwithstanding  his  failure  ant  had  notice  of  a  hearing  of  a  report 

to  appear  a  receiver  may  then  be  ap-  of  the  referee,  but  objected  that  he  had 

pointed,  if  a  proper  case  is  made  out  no  notice  that  upon  such  hearing  the 

by  the  examination.     Sickels  v.  Han-  appointment  of  a   receiver  would  be 

ley.   (Supm.    Ct.    Gen.    T.)  4  Abb.  N.  asked  for.    The  court  said:  **  It  seems 

Cas.  (N.  Y.)  231.  to  us  that  the  terms  of  the  statute  pre- 

Besident  of  Distant  State.  —  The  fact,  scribing  the  course  of  proceeding   in 

brought  to  the  attention  of  the  judge,  such  cases  was  sufficient  noiice  that  an 

that  the  debtor  was  a  resident  of  a  dis-  application    for  a   receiver   would   be 

tant  state,  and  for  such  reason  personal  made,  as   that   was  one  of  the  legiii- 

notice  for  the  appointment  of  a  receiver  mate,  if  not  necessary,  steps  to  betaken, 

could  not  be  served  on  him,  was  held  and  therefore    no  specific   notice  that 

sufficient  to  justify  the  judge  in  dis-  a  receiver  would    be  applied   for  was 

pensing  with  such  services.      O'Con-  necessary.'* 

nor  V.   Mechanics*  Bank.  54  Hun  (N.  8.  Code   Civ.    Pro.    N.    Y.,   §  2465; 

y.)  274.     But  see   Whitney  v,  Welch,  Matter  of  Pennsylvania  Glass  Co.,  (N, 
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7.  Order  —  in  GeneraL  —  The  order  should  recite  the  jurisdic- 
tional facts  authorizing  its  issuance,  and  may  in  addition  to  nam- 
ing a  receiver  give  such  further  directions  in  the  premises  as 
justice  and  the  particular  circumstances  of  the  case  may  require.* 
An  order  so  made  by  a  court  or  judge  authorized  to  make  it  is  to 
be  presumed  regular  until  annulled  in  a  direct  proceeding,  and 
if  facts  are  recited  giving  jurisdiction  it  is  prima  facie  evidence 
of  the  existence  of  those  facts.* 

Y.  City  Cl.  Gen.  T.)  27  Misc.  (N.  Y.)  1.  Where  the  debtor's  tille  to  certain 
815;  Code  Civ.  Pro.  S.  Car.,  §  318;  property  is  denied,  the  judge  has  no 
Sparks  v,  Davis,  25  S.  Car.  381;  Ken-  right,  upon  appointing  a  receiver,  to 
nesaw  Mills  Co.  v.  Walker,  19  S.  Car.  adjudicate  the  receiver's  right  to  the 
104;  Dilling  V.  Foster,  21  S.  Car.  338;  property,  and  the  order  should  simply 
Stat.  Wis.,  §  3036;  Clark  v.  Bergen-  provide  for  his  appointment  and  dele- 
thai,  52  Wis.  103;  Kellogg  z'.  Coller,  47  gate  to  him  authority  to  sue  for  its 
Wis.  650.  recovery.     Manice  v.  Smith,  5  N.   V. 

Swrioa  of  Copy  of  Examination.  —  It  is  Wkly.  Dig  255. 

sufficient  for  a  party  moving  for  the  Bestraining  Disposition  of  Property. — 

appointment  of  a  receiver  to  give  no-  The  order  may  restrain  a  third  petsoa 

tice  of  the  motion  to  the  other  judg-  from  disposing  of  the  money  or  prop- 

ment  creditors,  and  it  is  not  necessary  erty  pending  the  bringing  of  an  action 

to  serve  a  copy  of  the  examination  of  by  the  receiver  to  determine  the  title, 

the  judgment  debtor  on  them.     Todd  Porter  v.  Clark,  (Ct.  App.)  12  How. 

I/.  Crooke,  (N.  Y.  Super.  Ct.  Spec.  T.)  Pr.   (N.   Y.)   in;   People  v.    Hulbert, 

Code  Rep.  N.  S.  (N.  Y.)  324.  (Supm.  Ct.  Gen.  T.)  Code  Rep.  N.  S. 

Oral  Direction  as  to  Notice.  —  In  Dar-  (N.  Y.)  77;  Teller  v,  Randall,  40  Barb, 

row  V.  Riley,  (County  Ct,)  5  Misc.  (N.  (N.  Y.)  242;  Ball  v.  Goodenough,  (N. 

Y.)  363,  on  the  return  day  of  a  notice  Y.  Super.   Cl.  Spec.  T.)  37  How.  Pr. 

of  motion   to  appoint  a  receiver,  the  (N.  Y.)  479. 

judge  was  absent.     He  afterwards  re-  Order  to  Sell  ChoiM  in  Action. —  Under 

quired  the  attorney  for  the  judgment  the  South  Carolina  practice  a  receiver 

creditor  to  give  verbal  notice  to  other  should   not  be  ordered  to  sell  choses 

judgment  creditors  who  had  begun  pro-  in  action  belonging  to  the   judgment 

ceediogs,  which  notice  was  duly  given,  debtor,  and  which  have  come  into  his 

It  was  held  that  such  oral  direction  hands  by  virtue  of  his  receivership, 

as  to  notice  was  sufficient,  and  that  if  ^  and  an  order  authorizing  him  to  sell 

any  irregularity  existed  advantage  of  it  any  or  all  of  the  debtor's  properly 

could  be  taken  only  by  the  judgment  should  be  modified  so  as  not  to  include 

debtor.  choses  in  action,  unless  they  come  un- 

Presnmption that Inqniry Waf Made. —  der  the  head  of  "desperate  debts/* 

In  Dilling  v.  Foster,  2i  S.  Car.  334,  it  Dilling  v.  Foster,  21  S.  Car.  334. 

was  contended  that  the  judge  could  Ultimate  Dispoeition  of  Property.  —  In 

not  appoint  a  receiver    without  first  Dilling  v,  Foster,  21  S.  Car.  334,  it  was 

ascertaining  whether  any  other  supple-  assigned  as  error  that  an  order  ap- 

mentary  proceedings    were    pending,  pointing  a  receiver  and  directing  the 

The  court  said:    **  The  object  of  this  transfer  of  the  debtor's  property  to  him 

provision  is  to  prevent  the  appoint-  contained  no  provision  for  the  return 

ment  of  two  receivers  for  the  same  of  such  property  as  might  not  be  neces- 

property,   and    although   it    does  not  sary  for  the  payment  of  the  debt  and 

affirmatively  appear  that  inquiry  was  costs  of  the  proceedings.     The  court 

made  as  to  whether  any  other  proceed-  said:    "  The  receiver  being  but  '  the 

ings  were  pending  against  the  debtor  hand  of  the  court,'  we  must  assume 

in  this  case,  yet  neither  does  the  con-  that  the   proper   disposition   of  what 

trary  appear,   and   in  the  absence  of  property  may  remain,  after  satisfying 

any  evidence  to  the  contrary  we  must  the  claim  of  plaintiffs,  will  be  made, 

presume  that  the  judge  did  his  duty,  and  we  cannot  say  that  there  was  any 

and  did  ascertain  (whether  by  the  oath  error  of  law  in  failing  to  incorporate 

of  the  debtor  '  or  otherwise  '  is  imma-  such  a  provision  in  the  order." 

terial)  that  no  other  proceedings  were  8.  Wright  v,  Nostrand,  94  N.  Y.  31; 

pending  at  the  time."  Palmer  v.  Colyille,  63  Hun  (N.  Y.)  538; 
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nung  Ord«n.  —  In  New  York  the  order  appointing  a  receiver  or 
extending  the  receivership  should  be  filed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment  roll  in  the  action  is  filed ;  * 
or  when  the  proceedings  are  founded  on  an  execution  out  of  a 
court  other  than  that  in  which  the  judgment  was  rendered,  such 
order  should  be  filed  in  the  office  of  the  clerk  of  the  county 
wherein  the  transcript  of  the  judgment  is  filed.*  The  filing  of 
the  order  is  of  special  importance  where  real  estate  of  the  judg- 
ment debtor  is  to  be  subjected,  and  in  such  case  the  filing  of  the 
order  in  the  proper  office  is  a  condition  precedent  to  the  receiver's 
right  to  claim  the  realty.' 

Stiefel  V.  Berlin,  (Supm.  Ct.  Spec.  T.)  appointment  was  valid,  and  that  title 

20  Misc.  (N.  Y.)  196.  to  the  property  held  by  the  debtor  be- 

JvTisdiotioiial    Faeti    Appearing  from  tween  the  dates  of  such  filing  vested 

Saoord.  —  Where  the  order  did  not  re-  in  the  receiver  by  virtue  of  the  order 

cite  the  jurisdictional  facts,  but  such  extending  his  receivership.     Webb  v, 

jurisdictional  facts  did  exist  and  ap-  Osborne,  15  Daly  (N.  Y.)  406. 

peared  from  the  record  at  the  time  of  Orden  Indexed  by  Clerk. — Each  county 

making  the  order,  it  was  held  that  the  clerk  must  keep  in  his  office  a  book, 

omission  of  such  recital  did  not  vitiate  indexed  to  the  names  of  the  judgment 

the  order  or  furnish  ground  for  setting  debtors,   styled   "  book   of  orders  ap- 

it  aside.    Terry  zr.  Bange,(N.  Y.  Super,  pointing  receivers  of  judgment  debt- 

Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  288.  ors."     Such  clerk,   upon  the  filing  of 

1.  Code   Civ.    Pro.    N.   Y.,   §  2467;  an  order  or  certified  copy  of  an  order 

Wing  V,   Disse,   15  Hun  (N.  Y.)  195;  in  these  proceedings,  must  immediately 

Fredericks   v.  Niver,   28  Hun  (N.  Y.)  note  thereupon  the  time  of  filing  it, 

417;  Renner  v,  Meyer,  (N.  Y.  City  Ct.  and  as  soon  as  practicable  must  record 

Spec.  T.)  22  Abb.  N.  Cas.  (N.  Y.)438;  it   in   the   book  so  kept  by  him.     He 

Bareither  v,  BroscLe,  (C.  PI.)  19  Civ.  must  also  upon  request  furnish  forth- 

Pro.  (N.  Y.)  446:  Webb  v.  Osborne,  15  with  to  any  party  or  person  interested 

Daly  (N.  Y.)  408:  Moyer  v.  Moyer,  7  one  or  more  certified  copies  thereof. 

N.  Y.  App.  Div.  523;  People  v.  Mead,  For  each  omission  to  comply  with  any 

(Supm.  Ct.  Spec.  T.)  29  How.  Pr.  (N.  provision  of  this  section  the  clerk  for- 

Y.)  367;  Whyie  v,   Denike,   53   N.  Y.  feits  to  the  party  aggrieved  two  hun- 

App.  Div.  425;  Germer  v.  Hepburn,  i  dred   and   fifty   dollars  in  addition  to 

N.  Y.  L.  Bui.  39:  Reynolds  V.  i£tn a  L.  any  damages  sustained  by  reason  of 

Ins.  Co.,  160N.  Y.  635;  Dubois  v.  Cas>  the  omission.     Code  Civ.  Pro.  N.  Y., 

•idy,  75  N.  Y.  301.  8  2470.     See  Dubois  v,  Cassidy,  75  N. 

The  appointment  of  a  receiver  is  not  Y.  301;  Wright  v.  Nostrand,  94  N.  Y. 

complete   until  the  order  appointing  43. 

him   has   been   properly   filed    in   the  2.  Code  Civ.  Pro.  N.  Y.,  §  2467;  Du- 

office  of  the  county  clerk,  and  the  judg-  bois  v.  Cassidy,  75  N.  Y.  301. 

ment  debtor  cannot  be  punished  for  8.  See  Wright  v.  Nostrand,  47  N.  Y. 

contempt  of  directions  contained  m  the  Super.  Ct.  441;  McCorkle  v.  Herrman, 

order  when  it  is  not  so  filed.     Bareither  117  N.  Y.  302;    Hyatt   v,  Dusenbury, 

V.  Brosche,  (C.  PI.)  igCiv.  Pro.  (N.  Y.)  (Brooklyn   City  Ct.  Gen.   T.)  12   Civ. 

446;  Moyer  v.  Moyer,  7  N.   Y.  App.  Pro.  (N.  Y.)  160:    Faneuil   Hall   Nat. 

Div.   523.     Nor  does  the  receiver  ob-  Bank  v.  Bussing,  147  N.  Y.  670. 

tain  title  to  property  of  the  judgment  Where  Only  Personal  Property  Ii  In- 

debtor  until  his  appointment  has  thus  Yolved.  —  In  cases  where  only  personal 

been  perfected.     Dubois  v,  Cassidy,  75  property  is  concerned,  or  where  the  re- 

N.  Y.  301.  ceiver  is  seeking  simply  to  enforce  the 

Order  of  Extension  Filed  Before  Original  collection  of  a  chose  in  action,  it  is  not 

Order.  —  Where,  subsequent  to  the  or-  essential  to  show  compliance  with  all 

der  appointing  a  receiver,  an  order  was  the  requirements  which  are  made  the 

entered    extending    the    receivership,  conditions   of  the   transfer  to  the   re- 

and  the  latter  order  was  filed  before  ceiver  of  the  title  to  the  debtor's  real 

the  original  one,  it  was  held  that  the  estate.  Wright  v.  Nostrand,  94  N.  Y.  43. 
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8.  Extension  of  Bjeceivership  —  in  General.  —  In  order  to  avoid  a 
conflict  of  authority  between  courts  having  concurrent  jurisdic- 
tion, but  one  receiver  should  be  appointed  at  a  time,*  and  where 
a  receiver  has  already  been  appointed  a  judge  to  whom  a  subse- 
quent application  for  the  appointment  of  a  receiver  is  made 
should  make  an  order  extending  the  receivership.* 

Effect  cf  Order.  —  An  order  extending  a  receivership,  when  made, 
gives  to  the  judgment  creditor  the  same  rights  as  if  a  receiver 
had  been  then  appointed  upon  his  own  application,  including 
the  right  to  apply  to  the  court  to  control,  direct,  or  remove  the 
receiver,  or  to  subordinate  the  proceedings  in  or  by  which  the  re- 
ceiver was  appointed  to  those  taken  under  his  judgment.' 

1.  Andreurs  v.  Glenville  Woolen  Co.,  was  held  that  Code  Civ.  Pro.  N.  Y., 
(Supm.  Ct.  Spec.  T.)  ii  Abb.  Pr.  N.  S.  §  2466,  applied  only  to  supplementary 
(N.  Y.)  83;  Palmer  v.  Colville,  63  Hun  proceedings  and  not  to  actions  brought 
(N.  Y.)  536;  Garfield  Nat.  Bank  v.  by  judgment  creditors,  and  the  fact 
Bostnrick,  (N.  Y.  City  Ct.  Gen.  T.)  39  that  a  receivrer  had  been  appointed  in 
N.  Y.  St.  Rep.  358;  Bostwick  v.  Menck.  such  proceedings  did  not  make  it  nec- 
40  N.  Y.  385;  Corbin  z'.  Berry,  83  N  essary  that  the  same  receiver  should  be 
Car.  31;  Sparks  v.  Davis,  25  S.  Car.  appointed  in  an  action  brought  by  the 
381;  Kennesaw  Mills  Co.  z/.  Walker,  judgment  creditor  in  his  own  behalf. 
19  S.  Car.  104;  Clark  v.  Bergenthal,  52  In  Connolly  r.  Kretz,  78  N.  Y.  620, 
Wis.  103;  Kellogg  z'.  Coller,  47  Wis.  it  was  held  that  where  a  receiver  has 
650;  Young  V.  Aronson,  27  Fed.  Rep.  been  appointed  in  supplementary  pio- 
241.  ceedings  instituted    in    favor  of  one 

A  Federal  Court  is  not  bound  to  ex-  judgment  creditor  and  an  action  is 
tend  the  receivership  by  appointing  the  brought  by  another  judgment  creditor 
same  receiver  previously  appointed  in  to  set  such  proceedings  aside  on  the 
proceedings  insiituied  in  a  state  court,  ground  of  collusion,  it  is  within  the 
In  such  case  it  has  been  held  the  bet-  discretion  of  the  court  10  appoint  an- 
ter  practice  to  appoint  another  receiver  other  receiver  and  direct  the  first  re- 
in order  io  avoid  a  conflict  of  jurisdic-  ceiver  to  hand  over  to  him  property 
tions.  Young  v,  Aronson,  27  Fed.  Rep.  already  received. 
241.  After  Death  of  Judgment  Debtor.  —  A 

2.  Garfield  Nat.  Bank  v,  Bostwick,  receivership  cannot  be  extended  after 
(N.  Y.  City  Ci.  Gen.  T.)  39  N.  Y.  St.  the  death  of  the  judgment  debtor. 
Rep.  358;  Palmer  v,  Colville,  63  Hun  Matter  of  Tribune  Assoc,  (N.  Y.  City 
(N.  Y.)  536:  Webb  r.  Osborne,  15  Daly  Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  326. 

(N.  Y.)4o8:  Pettibone  f .  Drakeford.  37  Additional  Bond.  —  Where  the  receiv- 

Hun  (N.  Y.)  630;    Henry  v.  Furbish,  ership  has  been  extended  the  receiver 

(N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N.  should  be  required  to  give  additional 

Y.)  822;    Benjamin  r.    Myers,   (N.   V.  bond.     Kellogg  v.  Coller,  47  Wis.  649 

City  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  284.  8.  Code  Civ.  Pro.  N.  Y.,  g  2466. 

See  also  Bolt  v,  Hauser,  57  Hun  (N.  Priority  of  Orders.  —  Where  a  series 

Y.)  567.  of  orders  appointing  receivers  of  the 

In  Garfield  Nat.  Bank  v,  Bostwick,  property  of  the  judgment  debtor  have 

(N.  Y.  City  Ci.  Gen.  T.)  39  N.  Y.  St.  been  granted  and  an  earlier  order  be- 

Rep.  358,  an  order  was  made  by  a  jus-  comes  inoperative  for  any  cause,  the 

ticeof  the  New  York  City  Court  extend-  advantage  of  priority  falls  to  those  re- 

ing  a  receivership  originally  made  in  maining,  in  the  order  in    which  they 

the  Supreme  Court.     Afterwards  the  were  made.     Willis  v.  Sharp,  124  N. 

order  extending  the  receivership  was  Y.  406,  holding  that  such  rule  is  not, 

vacated,  and  another  receiver  was  ap-  however,  applicable  to  a  trust  fund  or 

pointed  by  the  judge  of  the  City  Court,  the  estate  of  a  deceased  person,  the 

It  was  held  thai  the  appointment  of  the  disposition   or  distribution  of   which, 

second  receiver  was  erroneous.  when    the   rights  of  creditors  are  in- 

Judgment  Creditor's  Action.  —  In  Stale  volved,  is  governed  by  law,  which  the 

Bank  v.  Gill.  23  Hun  (N.  Y.)  410,  it  trustee  cannot  efifectually  disregard. 
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Votioe  of  AppUMtlon.  —  The  same  reasons  for  giving  notice  to  the 
judgment  debtor  on  the  appointment  of  a  receiver  apply  to  an 
application  extending  the  receivership.* 

9.  Begolarity  of  Appointment  —  a.  In  General.  —  In  all 
actions  brought  by  a  receiver  the  production  and  proof  of  an 
order  made  by  a  court  or  judge  authorized  by  law  to  make 
it,  reciting  the  facts  necessary  to  give  jurisdiction  to  such  court 
or  judge,  will  furnish  conclusive  evidence  of  the  regularity  of  the 
order  appointing  such  receiver  when  questioned  collaterally,  and 
prima  facie  evidence  of  the  existence  of  the  facts  necessary  to 
confer  jurisdiction.* 

b.  Who  May  Object.  —  The  judgment  debtor  is  the  only 
person  who  can  avail  himself  of  irregularities  in  the  appointment 
of  the  receiver.'  His  objection,  however,  must  be  timely,  and 
where  he  has  appeared,  submitted  to  examination,  and  failed  to 
appeal  from  the  order  appointing  the  receiver,  he  cannot  raise 

1.  Benjamin  v,  Myers,  (N.  Y.  City  not  authorized  to  maintain  the  action 
Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  284;  could  not  be  raised  upon  a  general  de- 
Henry  v.  Furbish,  (N.  Y.  City  Ct.  Gen.  murrer  to  the  complaint  for  insuffi- 
T.)  30  Misc.  (N.  Y.)  822.  See  also  ciency.  The  demurrer  should  specify 
supra^  6.  Notice  of  Application;  infra^  the  further  ground  that  the  receiver 
II.  Removal,  bad  not  a  legal  capacity  to  sue. 

The  court  has  no  power,  without  per-        Capacity  to    Sue    Distinguished    from 

sonal  notice  to  the  judgment  debtor,  to  Bight  to  Maintain  Action.  —  The  ground 

make  an  order  directing  the  receiver  of  demurrer  that  the  plaintiff  has  not 

to  apply  any  portion  of  the  funds  com-  legal  capacity  to  sue  does  not  apply 

ing  to  his  hands  in  payment  of  judg-  to  a  receiver  duly  appointed  in  these 

ments  other  than  that  under  which  he  proceedings;    and   the  right  to  claim 

was  appointed  or  those  to  which  his  that  he  cannot  maintain  the  action  ty 

receivership  has  been  extended;    and  reason  of  the  nature  of  the  relief  sought 

such  an  order,  made  without  notice  to  is  not  waived  by  omitting  to  raise,  by 

the  judgment  debtor,  is  not  binding  demurrer  or  answer,  the  question  of 

upon  him  and  is  no  protection  to  the  his  capacity  to  sue.     Ward  v,  Petrie, 

receiver.     Goddard  v.  Stiles,  90  N.  Y.  157  N.  Y.  301,  reversing  k^2  Hun  (N.  Y.) 

199.  605. 

2.  Palmer  v.  Col  ville,  63  H  un  (N.  Y  )  Accounting  in  Sorrogato'i  Gonrt.  —  The 
538;  Wright  z/.  Nostrand,o4  N.  Y.  45;  validity  of  the  appointment  of  a  re- 
Siiefel  V.  Berlin,  (Supm.  ut.  Spec.  T.)  ceiver  cannot  be  tested  collaterally  by 
20  Misc.  (N.  Y.)  196,27  Civ.  Pro.  (N.  an  administrator  of  the  debtor's  estate 
Y.)  2x6,  28  N.  Y.  App.  Div.  103;  Gom-  upon  an  accounting  in  a  surrogate's 
precht  v,  Scott,  (Supm.  Ct.  App.  T.)  27  court.  Peters  v,  Carr,  2  Dem.  (N.  Y.) 
Misc.   (N.  Y.)   192;  Peters  v,   Carr,  2  22. 

Dem    (N.  Y.)  22.     See  also  Stanley  z^.  3.  Underwood  v.  Sutcliffe,  10  Hun 

National  Union  Bank,  115  N.  Y.  122.  (N.  Y.)456,  r/t'^rj^oT on  another  ground 

Question    Baised   on    Demurrer.  —  In  77  N.  Y.  58;  Morgan  v.  Potter,  17  Hun 

Rockwell  V.  Merwin,  45  N.  Y.  166,  it  (N.   Y.)  405;    Baker  v.   Brundage,   79 

was  held  on  a  demurrer  to  the  com-  Hun  (N.  Y.)  382;    Darrow   v,    Riley, 

plaint  that  the  allegation  therein  that  (County  Ct.)  5  Misc.  (N.  Y.)363;  Green 

the  plaintiff  was  duly  appointed  a  re-  r.  Bookhart,  19  S.  Car.  470. 

ceiver  in    supplementary  proceedings  Bond  Not  under  Seal.  —  Advantage  of 

was  sufficient  and  authorized  proof  on  the  fact  that  the  bond  of  the  receiver 

the  trial  of  all  the  facts  conferring  juris-  is  not  under  seal  can  be  taken  only  by 

diction.     Cited  in  Wright  v,  Nostrand,  the  debtor,  and  such  objection  will  not 

94  N.  Y.  46.  be  heard  on  the  part  of  defendants  in 

In  Walsh  v,  Byrnes,  39  Minn.  527,  it  an  action  by  the  receiver  to  set  aside 

was  held  that  an  objection  that  a  re-  a  fraudulent  conveyance.     Morgan  v. 

ceiver  was  not  duly  appointed  or  was  Potter,  17  Hun  (N.  Y.)  405. 
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the  question  as  to  the  validity  of  such  appointment  in  an  action 
subsequently  instituted.* 

10.  Bond.  —  Before  entering  upon  his  duties  the  receiver  must 
execute  a  bond  with  at  least  two  sufficient  sureties  in  a  penalty 
fixed  by  the  officer  making  the  appointment,  conditioned  for  the 
faithful  discharge  of  his  duties  as  receiver;*  and  the  judge  mak- 
ing the  order  pursuant  to  which  the  receiver  was  appointed,  or 
his  successor  in  office,  may  at  any  time  remove  such  receiver  or 
direct  him  to  give  a  new  bond  with  other  sureties,  with  the  like 
condition.* 

11.  BemovaL  —  If  the  receiver  is  derelict  in  the  performance  of 
his  duty,  or  if  it  is  suggested  that  there  is  collusion  in  the  pro- 
ceedings under  which  he  was  appointed,  he  may  be  removed  and 
a  successor  may  be  appointed."* 

XVL  Notice.  —  The  debtor  has  no  absolute  right  to  notice  of 
all  orders  made  in  the  course  of  the  proceedings,  and  whether 

1.  Hobart  v.  Frost,  5  Duer  (N.  Y.)  larity  of  which  only  the  judgment 
672;  Wright  V.  Nostrand,  94  N.  Y.  45;  debtor  can  take  advantage  Morgan 
Powell  V.  Waldron.  89  N.  Y.  328;  Vi-  v.  Potter,  17  Hun  (N.  Y.)  403.  See 
burt  V.  Frost,  (N^.  Y.  Super.  Ct.  Spec.  Johnson  v.  Mat  tin,  i  Thomp.  &  C.  (N. 
T.)  3  Abb.  Pr.  (N.  Y.)  119;  Green  v,  V.)  504. 

Book  hart,  19  S.   Car.  470.     See  also  The  South  Carolina  Statute  does  not 

Sliefel  V.  Berlin.  (Supm.  Ct.  Spec.  T.)  require  that  a  bond  shall  be  executed 

20    Misc.  (N.   Y.)  196,    27   Civ.    Pro.  by  the  receiver,  and  it  has  been  held 

(N.    Y.)    216,    28    N.    Y.    App.    Div.  that  a  bond  is  not  essential,  although 

103.  the  usual  and  far  better  practice  is  to 

2.  Code  Civ.  Pro.  N.Y.,§  715;  John-  require  it.  Dilling  v,  Foster,  21  S. 
son  V.  Martin,  i  Thomp.  &  C.  (N.  Y.)  Car.  340. 

504;  Conger  v.  Sands,  (N.   Y.  Super.  8.  Code  Civ.  Pro.  N.  Y.,  §  715.    Sec 
Ct.   Spec.  T.)  19  How.   Pr.  (N.  Y.)  8;  also  iVa/ra,  ii.  Removal. 
Peters  v.  Carr,   2  Dem.  (N.   Y.)  22.  Exteuion    of   Beceiyerahlp. —  Where 
See  also   Lottimer  v.   Lord,  4  £.  D.  the  receivership  is  extended   the   re- 
Smith  (N.  Y.)  183.  ceiver  may   be   required   to  give  ad- 

SLnglo  Surety.  —  In  Johnson  v.  Martin,  ditional  bond.     Kellogg  v,  CoUer,  47 

I  Thomp.  &  C.  (N.  Y.)  504,  it  was  said  Wis.  649. 

that  while  it  is  usual  to  require  two  4.  Connolly  «/.   Kretz,  78  N.  Y.  620; 

sureties,  the  court  may  dispense  with  Turner  v.  Holden,  94  N.  Car.  70. 

two  and  take  one.     Citinq  Mechanics*  It  is  irregular  for  the  receiver  to  em- 

F.  Ins.  Co.*s  Case,  (Supm.  Ct.  Spec,  ploy  in  his  own  behalf  the  attorney  of 

T.)  5  Abb.   Pr.  (N.  Y.)  446,  in  which  either  of  the  parties  to  the  proceedings, 

case  a  bond  with  only  one  surety  was  Branch  v,  Harrington,  (Supm.  Ct.  Spec, 

filed.  T.)49  How.  Pr.  (N.  Y.)  196;  Baker  v. 

Ho    Lien    until   Bond  Is  Filed. —  In  Van   Epps,   (Supm.   Ct.  Spec.   T.)  58 

Conifer  v.    Sands,  (N.    Y.  Super.   Ct.  How.  Pr.  (N.  Y.)  401. 

Spec.  T.)  19  How.  Pr.  (N.  Y.)  8,  it  was  Bight  to  Bo  Heard.—  Proper  notice 

held  doubtful  whether  the  receiver  ac-  of  the  application  for  removal  should 

quired   any   lien   in    the    proceedings  be  given,  and  the  receiver  should  be 

until  his  appointment  was  complete  by  heard.     Bruns  v.  Stewart  Mfg.  Co.,  31 

filing  his  bond.     See  also  Voorhees  v.  Hun  (N.  Y.)  197. 

Sevmour,  26  Barb.  (N.  Y.)  570.  Bemoval  on  Ground  of  Honreiidence. — 

The  Fact  that  the  Bond  Has  No  Seal  There  should  be  no  removal  of  a  re- 
does not  render  it  void.  The  defect  ceiver  on  the  ground  of  nonresidence 
may  be  remedied  on  application  to  the  without  the  substitution  of  a  qualified 
appointing  power.  Hyatt  r.  Dusenbury,  receiver  in  his  place.  Terry  z'.  Bange, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Civ.  (N.  Y.  Super.  Ct.  Gen.  T.)  18  Civ.  Pro. 
Pro.  (N.  Y.)  152.     And  it  is  an  irregu-  (N.  Y.)  290. 
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he  will  be  so  entitled  in  a  particular  case  depends  upon  the 
nature  of  the  order  and  the  rights  affected  thereby.^ 

Sjauninatloii  <tf  Third  Parties.  —  Thus  it  is  discretionary  with  the 
judge  whether  the  judgment  debtor  shall  have  notice  of  the 
examination  and  proceedings  against  a  third  person  alleged  to 
be  indebted  to  such  debtor  or  to  have  property  belonging  to 
him.*  It  would  seem  to  be  the  better  practice,  however,  that 
notice  should  be  given  •  and  that  an  opportunity  to  show  that  the 
judgment  has  been  paid,  or  to  establish  any  other  satisfaction 
or  defense  arising  since  the  judgment  was  perfected,  be  thus 
afforded  to  the  debtor.* 

AFpUeation  for  Bsoeiver.  —  Upon  an  application  for  the  appoint- 
ment of  a  receiver  the  judgment  debtor  should  always  have 
notice,  if  he  can  be  found  within  the  state,'  unless  notice  is  dis- 
pensed with  by  the  judge  for  cause,  or  unless  the  motion  is  made 
upon  the  return  of  the  order  or  upon  the  conclusion  of  the 
examination.*  Notice  should  also  be  given  to  all  judgment 
creditors  who  have  proceedings  pending  against  the  same  judg- 
ment debtor. '^     Where  the  statute  does  not  specify  how  long  a 

1.  See  the  discussion  of  the  several  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  406, 

orders  under  appropriate  headings  in  23  How.   Pr.  (N.  Y.)  261,  it  was  held 

this  article.  that  upon  the  examination  of  a  third 

In  Turner  v.  Holden,   109  N.  Car.  person,     notice    of    the     proceedings 

185,   it  was  held   that    although   the  should   always  be  given  to  the  judg- 

siatute  did  not  prescribe  that  notice  of  ment  debtor  although  the  statute  pro^ 

an  order  of  examination  should    be  vided    that  the  giving  of  such  notice 

given,  yet '*  its  nature,  purpose,  prac-  should  be  discretionary  with  the  judge, 

tice.  and    justice  require   that   notice  4.  Ward    v,    Beebe,' (Supm.  Ct.)   15 

shall   be  given  for  such  time  as  the  Abb.  Pr.  (N.  Y.)  376. 

court  shall  deem  just."  6.  Sayles  v.  Best,  (Supm.  Ct.  Gen. 

8.  Lynch  v.  Johnson,  46  Barb.  (N.  T.)  49  N.   Y.  St.  Rep.  461;  Terry  v, 

Y.)  56;  Bishop  V,  Garcia,  (M.  Y.. Super.  Bange,  57  N.  Y.  Super.  Ct.  546:  Merrill 

Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.)  v.  Allin,  46  Hun  (N.  Y.)  623;  Hancock 

71;    Ward   V,   Beebe,   (Supm.   Ct.)   15  «/.  Sears,  93  N.  Y.  81;  Franey  ».  Smith, 

Abb.  Pr.  (N.  Y.)  376,   17  Abb.   Pr.  (N.  88  Hun  (N.  Y.)  218.     See  also  supra, 

Y.)  3;    Foster  v.    Prince,   (Supm.    Ct.  p.  188,    To  Judgment  Debtor, 

Gen.  T.)  8  Abb.   Pr.  (N.  Y.)  407,  18  How  flaryed.  — Such  notice  must  be 

How.  Pr.  (N.  Y.)  258;  Seeley  v.  Garri-  so  given  and  served  upon  the  party  to 

son,  (C.  PL  Gen.  T.)   10  Abb.  Pr.  (N.  be  notified  in  the  way  prescribed  for 

Y.)463;  Gibson  v,  Haggerty,  37  N.  Y.  giving  and  serving  notices  in  actions. 

555;  Merrill  v,  Allin,  46  Hun  (N.  Y.)  It  may  be  served   by  leaving  a  copy 

626;  Coates  V,  Wilkes,  94  N.  Car.  180.  at  the  residence  of  the  debtor  with  a 

The  judgment  debtor  has  no  absolute  person   of    suitable  age,  as   provided 

right  to  notice  of  the  time  and  place  of  by  statute.     Turner  r.  Holden,  109  N. 

ihe  examination  of  a  third  parly  who  Car.  185. 

is  indebted  to  him,  where  the  statute  6.  Benjamin   v,   Myers,  (N.  Y.  City 

provides  thai  the  judge  may  "  in  his  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  285. 

discretion  require  notice  of  such  pro-  7.  Barnett    v,    Moore,    (Supm.    Ct. 

ceeding  to  be  given  to  any  party  to  ihe  Spec.  T.)  20  Misc.  (N.  Y.)5i8;  Sheffield 

action  m  such  manner  as  may  seem  to  Farm  Co.  v.  Burr,  (N.  Y.  City  Ct.  Gen. 

him  proper."    Fosters.  Prince, (Supm.  T.)  11  Misc.  (N.    Y.)  638;    Corbin  v. 

Ct.  Gen.  T.)  8  Abb.  Pr.  (N.  Y.)  407.  Berry,  83  N.  Car.  31.     And  see  supra. 

See  to  the  same  effect  Seeley  v.  Gar-  p.  189,  To  Judgment  Creditor, 

rison,  (C.  PI.  Gen.  T.)    10  Abb.    Pr.  Verbal   Votioe.  ~  Where  the  judge. 

(N.  Y.)  463.  because  of  his  absence  on  the  return 

i.  In  Gibson  v,  Haggerty,  (Supm.  day  of  a  motion  to  appoint  a  receiver, 
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notice  must  be  given,  the  allowance  of  a  reasonable  time  is 
sufficient.^ 

XVn.  Sebvice  of  OBDEB&  —  Any  order  made  in  the  course  of 

the  proceedings  must  be  served  upon  the  party  to  be  affected  by 

it,  and  no  proceedings  can  be  had  thereunder  until  such  party 
is  brought  in  by  personal  service.* 

XVni  Abjoijbhmeht  —  1.  In  QeneraL  —  The  judge  or  referee 
may  adjourn  the  proceedings  from  time  to  time,  as  he  thinks 
proper,'  even  though  there  may  be  a  refusal  to  consent  to  such 

required  the  jadgment  creditor  to  give  Y.)  505;  Ammldon  v.  Wolcott,  (Supm. 

verbal  notice  to  olher  judgment  cred-  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  314; 

itors,   it   was   held    thai    such    verbal  Mason  v.  Lee,  (Supm.  Ct.  Spec.  T.)  23 

notice  was  sufficient.    Darrow  v.  Riley,  How.    Pr.    (N.   Y.)   466;    Stanley    v. 

(County  Ct.)  5  Misc.  (N.  Y.)  363.  Lovetl,  14  Hun  (N.  Y.)  412.     Sec  also 

Waiver    of    Bight.  —  Where    supple-  supra^  XI.  3.  Powers  and  Duties, 

menlary  proceedings  had  been  virtu-  Analogy  to  Master  in  Chanoery.  —  In 

ally  abandoned   by  certain  creditors,  Kaufman  v.  Thrasher,  10  Hun  (M.  Y.) 

who  asked  a  creditor  whose   proceed-  441,   it    was   held   that   the  judge  or 

ings  were  subsequent  to  their  own  why  referee  in  these  proceedings  is  invested 

he  did  not  apply  for  a  receiver,  and  with  the  same  power  of  adjournment 

pointed  out  to  him  sources  from  which  that   a  master  in  chancery  had  when 

money  might  be  obtained,  it  was  held  acting  under  an  order  for  the  examin- 

that  this  was  a  waiver  of  their  right  to  ation  of  a  debtor  in  a  creditor's  suit,  as 

notice  of  an  application  for  a  receiver  a  necessary  incident  to  the  power  of 

made  by  such  juniot  creditor.    Barnetf  examination. 

V,  Moore,  (Supm.  Ct.  Spec.  T.)  20  Misc.  Adjournment  to  Same  Plaoe.  —  It  has 

(N.  Y.)  518.  been  held  that  the  power  thus  vested  in 

Hot  AU  Creditors  Hotifled.  —  The  fact  the  judge    or   refeiee  cannot  confine 

that  not  all  of  the  creditors  were  noti-  them    in  the  exercise  of   their  discre- 

fied  of  the  application  for  the  appoint-  tion  to  an    adjournment   to  the  same 

ment  of  a  receiver  does  not  of  itself  place  mentioned  in  the  original  order, 

require  a  reversal  of  the  order,  where  Weaver  z/.  Brydges,  85  Hun(N.  Y.)  505. 

some  of  the   creditors  appeared  and  Adjournment  until  Betnm  of  Warrant, 

made  themselves  parties  and  all  had  —  Where  a  warrant  has  been  issued 

an  opportunity  to  interpose  before  the  the  judge  may,  if  necessary,  direct  an 

final  distribution  of  the  fund.     Corbin  adjournment  or,  if  the  return  day  of 

V.  Berry,  83  N.  Car.  27.  the  order  has  elapsed,  the  continuance 

1.  Gibbs  V,   Prindle,  q  N.  Y.  App.  of  the   proceedings   under  the    order 

Div.  32.  until  after  the  return  of  the   warrant 

8.  Marriage   v.   Woodruff,  77   Iowa  and  his  decision   thereon.      Frost   v, 

293;  Billsonz».  Linderberg,  66  Minn.66;  Craig,  (C.   PI.  Gen.  T.)  18  Civ.  Pro. 

Thomas  v,  Kircher,  (C.  PI.  Spec.  T.)  (N.  Y.)  300,  16  Daly  109. 

15  Abb.  Pr.  N.  S.  (N.  Y.)  342;  People  A^jonmment  notwithstanding  Ixgnno- 

2^.  Warner,  51  Hun  (N.Y.)  53.     See  also  tion.  —  The  examination  may  be  ad- 

supra,  the  various  sections  of  this  arti-  journed  from    time   to  time   notwith- 

cle  dealing  with  particular  orders.  standing  the  fact  that  the  debtor  is  in 

Servioe  on  Attorney  in  Attendance  at  the  meantime  restrained  from  dispos- 
Conrt.  —  In  National  Press  Intelligence  ing  of  his  property.  Kaufman  v, 
Co.  2/.  Brooke,  (N.  Y.  City  Ct.  Gen.  Thrasher,  10  Hun  (N.  Y.)  441. 
T.)  18  Misc.  (N.  Y.)  373>  it  was  held  111  Health  or  Extreme  Mental  Exeite- 
that  an  order  might  be  served  on  an  ment  is  good  ground  for  postponing  the 
attorney,  although  he  was  at  the  time  examination,  and  a  judge  or  referee 
in  actual  attendance  at  court  and  wait-  should  not  put  a  party  in  peril  bv  com- 
ing to  argue  a  motion.  pelling  an  examination  under  circum- 

8.  Code  Civ.    Pro.    N.   Y.,  §   2444;  stances  of  danger  to  his  health.    Mason 

Kaufman  v.  Thrasher,  10  Hun  (N.  Y.)  v.   Lee,  (Supm.  Ct.  Spec.  T.)  23  How. 

438    \criticising     People    v.    Hulburt,  Pr.  (N.  Y.)  468. 

(Supm.  Ct.  Gen.  T.)  5  How.  Pr.  (N.  Y.)  Abuse  of  Privilege.  —  The  authority  to 

446J;  Weaver  v,  Brydges,  85  Hun  (N.  adjourn  should   not    be  abused,   nor 
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adjournment,*  or  an  absence  of  one  or  more  of  the  parties  to  the 
special  proceeding.'  The  absence  of  the  judge  or  referee  at  an 
adjourned  day  does  not  ipso  facto  terminate  the  proceedings,' 

and  the  judgment  creditor  may  either  continue  the  old  proceed- 
ing or  treat  that  as  abandoned  and  institute  a  new  one.'* 

2.  Failure  to  A^jonnu  —  The  examination   of  the   debtor   is 

terminated  and  jurisdiction  is  lost  unless  the  proceedings  are 

continued  by  adjournment  *  or  unless  the  debtor  appears  again 

should  it  be  exercised  except  for  good  4.  Schanck  v.  Conover,  (Sapm.  Ct. 

cause  shown  l^  affidavit  or  other  proof.  Spec.  T.)  56  How.  Pr.  (N.  Y.)  437. 

unless  proof  is  waived.     Kaufman  v.  The  proceedings  may  be  revived  by 

Thrasher,  10  Hun   (N.  Y.)  442.     See  an  order  of  the  judge  in  continuance 

also  Mason  t/.  Lee,  (Supm.  Ct.  Spec,  of  them.     Keihen  r.  Shipherd,  (N.  Y. 

T.)  23  How.  Pr.  (N.  Y.)  466.  City  Ct.)   16  Civ.    Pro.  (N.   Y.)    185. 

1.  Kaufman  v.  Thrasher,  10  Hun  wherein  the  court  cited  wiih  approval 
(N.  Y.)  438.  Brockway  v,  Brien,  (C.  PI.  Spec.  T.)  37 

2.  hffason  v.  Lee,  (Supm.  Ct.  Spec.  How.  Pr.  (N.  Y.)  270,  which  held  that 
T.)  23  How.  Pr.  (N.  Y.)  466;  Under-  the  first  proceeding  must  be  finished 
wood  V,  Sutcliffe,  10  Hun  (N.  Y.)  457;  or  some  order  made  terminating  it 
Parker  t/.  Hunt,  (Supm.  Ct.)  15  Abb.  before  a  new  order  could  be  insti- 
Pr.  (N.  Y.)  410,  note.  tuted. 

It  seems,  however,  that  it  would  be  Here  Delay  on  the  Part  of  the  Creditor 

irregular  to  proceed  upon  the  original  to    proceed    against    the    debtor    for 

order  after  the  failure  of  the  judgment  contempt  for  his  failure  to  appear  at 

creditor  to  appear  upon  an  adjourned  an  adjourned  day  does  not  constitute 

day,  and  subsequent  proceedings  could  an  abandonment  of   the   proceedings, 

be  set  aside  upon  motion  or  appeal.  Stanley  v.  Lovett,  14  Hun  (N.  Y.)  413. 

Underwood  v.  Sutcliffe,  lo  Hun  (N.  Y.)  ft.  Thomas  v.  Kircher,  (C.  PI.  Spec. 

457.  T.)   15   Abb.    Pr.    N.  S.  (N.   Y.)  342; 

Failare  of  a  Party  to  Appear  on  an  Ad-  Wright  v,  Nostrand,  47  N.  Y.  Super, 

jonmed  Day  may  be  punished  as  a  con-  Ct.  454;  Hawes  v.  Barr,  7  Robl.  (N.  Y.) 

tempt  although  the  adjournment  was  452.     Compare  Wright  v,  Nostrand,  94 

made  in  the  absence  of  the  party  and  N.  Y.  31. 

upon  the  consent  of  his  attorney.  Where  no  adjournment  has  been 
Parker  z/.  Hunt,  (Supm.  Ct.)  15  Abb.  taken  and  the  creditor  thus  allows  the 
Pr.  (N.  Y.)  410,  note.  proceedings  to  drop,  he  cannot  after- 
Consent  of  Parties. —  In  People  v.  wards  and  without  notice  to  the  debtor 
Oliver,  66  Barb.  (M.  Y.)  570,  it  was  compel  a  witness  to  appear  and  testify, 
said:  ''The  day  on  which  the  debtor  Thomas  v,  Kircher,  (C.  PI.  Spec.  T.) 
should  appear  a  second  time  before  15  Abb.  Pr.  N.  S.  (N.  Y.)  343. 
the  referee  was  agreed  upon  between  Irregular  A^Jonmment.  —  If  it  is  en- 
the  creditor's  counsel,  the  debtor,  tirely  clear  that  the  adjournment  was 
and  the  referee.  Such  an  arrangement  irregular  and  the  referee  or  judge 
by  parol  is  valid."  thereby  lost  jurisdiction,  it  is  compe- 

3.  Keihen  v.  Shipherd,  (N.  Y.  City  tent  for  the  judge,  upon  proper  appli- 
Ct.)  16  Civ.  Pro.  (N.  Y.)  185;  Reynolds  cation,  to  grant  a  new  order  requiring 
V.  McElhone,  (Supm.  Ct.  Gen.  T.)  20  the  debtor  to  appear,  to  the  end  that 
How.  Pr.  (M.Y.)  454;  Schanck  v.  Con-  his  examination  may  be  completed, 
over,  (Supm.  Ct.  Spec.  T.)  56  How.  Pr.  Kaufman  v.  Thrasher,  10  Hun  (N.  Y.) 
(N.  Y.)  437.     See  also  injfra^  XX.  Dis-  442. 

continuance  or  DismissaL  VcmnBl  Entry  of  A^Jonmnkent.  —  The 

In  Reynolds  v.   McElhone,  (Supm.  failure  of  a  court  commissioner  before 

Ct.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  454,  whom  supplementary  proceedings  are 

it  was  held  that  the  temporary  absence  pending,  to  make  a  formal  entry  that 

of  the  judge  from  his  office  at  the  time  the  proceeding  is  adjourned  to  a  par- 

SCI  in  an  order  of  examination  did  not  ticularday,  does  not  divest  him  of  j uris- 

in  validate  such  order  where  the  debtor  diction  to   proceed  in  the  case  upon 

had  not  waited  a  reasonable  time  for  proper  notice.     Holton  v.  Burton,  78 

his  appearance.  Wis.  321. 
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for  such  examination  without  objection.* 

XIX.  Abahdohkeht.  —  The  judgment  creditor  must  pursue  his 
remedy  with  reasonable  diligence,  and  upon  his  failure  to  do  so 
abandonment  of  the  proceedings  will  be  presumed.*  Where  pro- 
ceedings are  thus  abandoned  before  the  appointment  of  a  receiver, 
the  lien  of  the  creditor  is  lost,  and  is  not  revived  by  the  institu- 
tion of  an  action  in  the  nature  of  a  creditor's  bill.' 

XX.  DlBCOHTIKlTAVGE  OB  DI8MI88AL.  —  The  proceedings  may  be 
discontinued  at  any  time  upon  such  terms  as  justice  requires, 
by  an  order  of  the  judge  made  on  the  application  of  the  judg- 
ment creditor.*     Where   the  judgment  creditor   mireasonably 

1.  Hawes  v,  Barr,  7  Robt.  (N.  Y.)  year  the  examination  was  indefinitely 

452;  Robertson  v.  Hay,  (C.   PI.  Gen.  postponed.      In    1891   the  debtor  dis- 

T.)  12  Misc.  (N.  Y.)  9  (irregularity  in  posed  of  certain  jewelry   for  money 

adjournments).  which  was  necessary  for  her  support. 

S.  Squire  v.  Young,  x  Bosw.  (N.  Y.)  It  was  held  that  the  debtor  was  not 

690;  Edmonston  v.  McLoud,  16  N.  Y.  guilty  of  a  contempt,  Inasmuch  that 

543.  after  the  lapse  of  three  years  the  pro- 

Where  the  examination   has    been  ceedings  must  be  considered  as  aban- 

completed  and  no  motion  thereon  is  doned.     Meyers  v,    Herbert,  64   Hun 

made,  but  both  parties  leave  without  (N.  Y.)  200,  22  Civ.  Pro.  (N.  Y.)  216. 

an  adjournment  or  the  appointment  of  Delay    in    Contempt   Proceedings.  — 

a  receiver,  the  proceedings  must  be  Where   the  judgment  debtor  fails  to 

considered  as  abandoned.     Squire   v,  appear  upon  an  adjourned  day,  a  mere 

Young,   I   Bosw.  (N.  Y.)  690,  holding  delay   on   the   part  of   the  creditor  to 

further  that  supplementary   proceed-  move    to    have   the   debtor   punished 

ings  could  be  terminated  as  absolutely  for    contempt    does    not     operate    as 

by  the  plaintiff's  abandonment  of  them  an  abandonment  of  the  proceedings, 

as   by  an   order  of  the  judge  before  Stanley  v.  Lovett,  14  Hun  (N.  Y.)  412. 

whom  they  were  begun.     In  this  case  8.  Edmonston  v,  McLoud,  16  N.  Y. 

the  proceedings    were    adjourned    to  543;  Ballou  v.  Boland,  14  Hun  (N.  Y.) 

July  9,  and  on  that  day  the  plaintiff  355. 

neither  moved  the  matter  before  the  Voluntary  Abandonment.  —  The  judg- 

judge  nor  called  his  attention   to  it,  ment  creditor  may  of    his  own   will 

nor  did  he  again  move  in  the  matter  abandon    proceedings  already   begun 

until  the  following  October.    On  De-  and  institute  a  creditor's  action  in  his 

cember  16  an  order  was  made  based  on  own  name  for  the  purpose  of  setting 

the  original  order  (granted  on  March  aside  fraudulent  assignments;  and  it 

11),   and  on  an  examination  of    the  is  not  necessary  for  him  to  proceed  in 

debtor  and  of  a  witness  had  on  April  the  name  of  the  receiver  already  ap- 

17  and  24,  appointing  a  receiver  of  the  pointed    in    the    special    proceeding, 

debtor's  property.     It  was  held   that  Bennett  v.  McGuire,  58  Barb.  (N.  Y.) 

the  order  of  March  11  and  the  proceed-  625. 

ings  had  thereon  must  be  deemed  to  4.  Code  Civ.  Pro.  N.  Y.,  §  2454. 

have  been  absolutely  abandoned  and  Abandonment  Operating  as  Diioontina- 

terminated,  and   that  the  subsequent  anoe.  —  Where  the  judgment  creditor 

order  of  December  was  unauthorized  designedly  omits  to  appear  at  the  time 

and  erroneous.  and  place  set  it  must  be  deemed  that 

Seasonable  Time.  —  After  the  execu-  he    has   abandoned   the   proceedings, 

tion  is   returned   unsatisfied  t-he  pro-  and  his  voluntary  failure  to  move  the 

ceedings  for  the  examination  of   the  matter  at  that  time  will  operate  as  a 

debtor  should  be  instituted  within  a  discontinuance  although  no  order  is 

reasonable  time.     Woodward  c^.  Hall,  made  vacating  the  proceedings.  Squire 

75  Wis.  408.  V.  Young,  i  Bosw.  (N.  Y.)  693. 

Violation  of  Iqjnnetion.  —  In  1887  a  Prooeedings  Against  Subsequently  Ao- 

creditor  obtained  an  order  of  examina-  quired  Property.  —  Beginning  a  second 

tion  and  an    injunction   against    the  proceeding    against   property    of    the 

tmntfer  of   property.      In  the    same  judgment  debtor  acquired  subsequently 
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neglects  or  delays  to  proceed,  or  where  it  appears  that  the  j  udg- 
ment  has  been  satisfied,  the  proceedings  may  be  dismissed  upon 
like  terms,  by  a  like  order,  made  upon  the  application  of  the 
judgment  debtor.' 

XXL  TSBMIKATIOH.  —  Supplementary  proceedings,  being  insti- 
tuted for  the  purpose  of  collecting  the  judgment,  are  at  an  end 
when  the  judgment  has  been  satisfied;'  but  to  terminate  them  an 
order  is  necessary.* 

to  the  institution  of  the  prior  proceed-  who  has  instiiaied  special  proceedings, 

ing  does  not  discontinue  such  prior  Code  Civ.    Pro.   N.  Y.,  §  2454.     The 

proceeding.     Walter  v.  Pecare,  57  Hun  fact,  however,  that  an   action  in  the 

(N.  Y.)  587,  II  N.  Y.  Supp.  146.  nature  of  a  creditors*  bill  is  pending 

Thslisnanoeof  aSeoondSzeentlondoes  does  not  warrant  the  dismissal  of  pro- 

not    operate   as  a  discontinuance   of  ceedings  instituted  by  another  creditor 

supplementary  proceedings  instituted  against  the  same  debtor.     Nfonroe  v. 

against  the  judgment  debtor  under  a  Lewald,  107  N.  Car.  655. 

prior  execution  which   was  returned  Bisminal  Before  Beport  of  Beferee.  — 

unsatisfied.    Fellerman'sCase,  (Supm.  Where  the  examination  is  had  before  a 

Ct.)  2  Abb.  Pr.  (N.  Y.)  153.  referee  he  should  make  his  report  to 

1.  Code  Civ.  Pro.  N.  Y.,  §  2454.  the  judge  appointing  him,  and  it  is 

Whsro  the  Behtor  Has  Ho  Property  and  erroneous  for  the  judge  to  dismiss  the 

it   appears    that    the    smsU    amount  proceedings  before  such  report  is  made 

earned  by  him  from  day  to  day^  is  and    without    notice    to    the    parties, 

necessary  for  the  support  of  his  family,  Kennedy  v.  Norcoit,  (Supm.  Ct.  Spec, 

supplementary  proceedings  should  be  T.)  54  How.  Pr.  (N.  Y.)  90. 

dismissed.    Cummingsv.  Timberman,  2.  Hutkoff  v.   Moje,  (N.  Y.  City  Ct. 

(C.  PI.  Spec.  T.)  49  How.  Pr.  (N.  Y.)  Gen.  T.)  20  Misc.  (N.  Y.)  632. 

236.  Where  the  judgment  debtor  has  ob- 

Where  an  Appeal  Has  Been  Taken  and  tained  a  satisfaction  of  the  judgment 
the  requisite  security  is  furnished,  there  is  no  further  basis  for  the  pro- 
supplementary  proceedings  already  be-  ceeding,  and  an  attorney  for  the  judg- 
gun  on  the  judgment  are  suspended,  ment  creditor  who  was  to  have  received 
but  the  judge  has  no  power  to  dismiss  half  of  the  amount  collected  cannot 
them.  Cowdrey  v.  Carpenter,  (N.  Y.  punish  the  debtor  for  contempt  in  dis- 
Super.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  regarding  an  injunction  order  pre- 
Y.)  107,  viously  served  upon  him.     Avery  v. 

Bismissal   Hot   GonclnsiTe.  ~  A    dis-  Ackart,  (County  Ct.)  20  Misc.  (N.  Y.) 

missal  of  the  proceedings  on  account  631. 

of  the  plaintiflf's  default  is  not  final  and  Where  the  judgment  has  been  paid 

conclusive  in  the  sense  that  a  plea  of  and  the  receiver  discharged,  the  judg- 

res  judicata  may  be  founded  upon  it.  ment  debtor  becomes  reinvested  with 

Weiss  V.  Ashman,  (C.  PI.  Gen.  T.)  11  his  property.     Lanigan  v.  New  York, 

Misc.  (N.  Y.)  377.  70  N.  Y.  454. 

Substantial  Baaaons.  —  The  proceed-  8.  Walter  v.  Pecare,  (Supm.  Ct.  Gen. 
ings  should  not  be  dismissed  when  T.)  32  N.  Y.  St.  Rep.  841,  rrVtVi^  Wright 
properly  instituted  except  for  the  most  v.  Nostrand,  94  N.  Y.  31. 
substantial  reasons.  Dorsey  v.  Com-  Completion  of  Examination. —  After 
mings,  48  Hun  (N.  Y.)  76.  And  the  the  examination  has  once  been  corn- 
judge  should  not  ultimately  dispose  of  pleted  and  closed,  it  cannot  be  re- 
the  proceedings  to  the  prejudice  of  the  opened  except  upon  a  special  order  for 
creditor  by  dismissing  or  annulling  that  purpose.  Orr's  Case.  (Supm.  Ct. 
them  against  his  objection.  Cowdrey  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  457. 
V.  Carpenter,  (N.  Y.  Super.  Ct.  Gen.  Where  the  examination  of  the  debtor 
T.)  17  Abb.  Pr.  (N.  Y.)  108.  has  been  concluded  a  witness  cannot 

Plaintiff  in  Judgment  Creditor's  Aotlon.  be  examined   until    proceedings  have 

—  The  proceedings  may  be  dismissed  been  again  instituted  by  the  service  of 

on  the  application  of  a  plaintiff  in  a  an  order  of  examination  on  the  judg- 

judgment  creditor's  action  against  the  ment  debtor,   and   the  court   has   no 

debtor   or    of    a   judgment    creditor  power  10  dispense  with  such  service. 
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XXTT.  Allowavge  of  Costs  —  1.  In  General  —  Costs  in  supple- 
mentary proceedings  are  in  a  great  measure  discretionary/  and 
depend  upon  the  peculiar  circumstances  of  the  particular  case.* 

2.  To  Judgment  Creditor  —  The  judge  may  make  an  order  allow- 
ing to  the  judgment  creditor  a  fixed  sum  as  costs,  consisting 
of  his  witnesses'  fees  and  other  disbursements  and  a  fixed  sum 
in  addition  thereto.*  Costs  may  be  granted  to  the  judgment 
creditor,  although  after  the  beginning  of  the  proceedings  and 

Benjamin   v,  Myers,  (N.  Y.  City  Ct.  motion  should  not  be  granted  to  the 

Spec.  T.)  3  N.  Y.  St.  Rep.  286.  judgment  creditor.      Knowles  v,   De 

Beath  of  Judgment  Bebtor.  —  Where  an  Lazare,  (C.   PI.  Spec.  T.)  8  Civ.  Pro. 

order  was  made  for  the  examination  (N.  Y.)  386. 

of  certain  persons  alleged  to  be  in-  AbUity  to  Fay  Costs  —  Ctontompt. — 
debted  to  the  judgment  debtor,  and  it  Where  the  judgment  debtor  has  been 
appeared  that  at  the  time  when  the  ordered  to  pay  costs,  it  is  a  contempt 
order  was  made  the  judgment  debtor  for  him  to  refuse  or  neglect  so  to  do, 
was  dead,  it  was  held  that  the  proceed-  but  the  appellate  court  will  not  inquire 
ings  were  abated  by  his  death.  Hase-  upon  habeas  corpus  whether  he  was 
well  V,  Penman,  (Supm.  Ct.  Spec.  T.)  able  to  pay  the  amount  so  ordered  by 
2  Abb.  Pr.  (N.  Y.)  230.  the  lower  court.  The  judge  -vho  corn- 
Attachment  Against  Honresident.  —  mitted  him  for  the  contempt  has  power 
The  issuing  of  an  attachment  against  to  discharge  him  if  he  is  unable  to  pay 
the  defendant  as  a  nonresident  debtor  the  sum  so  ordered.  People  v.  Kelly, 
does  not  put  an  end  to  supplementary  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
proceedings.     Hanson  ».  Tripler,  (>f.  Y.)  309. 

Y.  Super.  Ct.)  Code  Rep.  N.  S.  (N.  Y.)  3.  Allen  v.  Starring.  (Supm.  Ct.  Gen. 

154.  T.)26  How.  Pr.  (N.  Y.)  57;  Peoples. 

1.  Paterson  v,  Goorley,  (County  Ct.)  Kelly,  (Supm.  Ct.  Spec.  T.)  22  How. 
14  Misc.  (N.  Y.)  57.  Pr.    (N.    Y.)   309;     Davis  v.   Turner. 

Ten  dollars  costs  on  motion  to  ap-  (Supm.   Ct.)  4  How.  Pr.  (N.   Y.)  190; 

point  a  receiver  may  be  allowed  in  the  Cheatham  v,  Seawright,  30  S.  Car.  104; 

discretion  of  the  judge;  the  allowance  Dauntless   Mfg.   Co.    v,   Davis,  24  S. 

is  not  made,  however,  as  a  matter  of  Car.  541;  Dilling  v.  Foster,  21  S.  Car. 

course,  but  only  upon  an  order  made  340. 

at  the  hearing  of  the  motion.  Daunt-  The  judge  is  authorized  to  allow  wit- 
less Mfg.  Co.  V,  Davis,  24  S.  Car.  ness  fees,  etc.,  as  costs,  but  he  cannot 
542.  do  so  until  he  has  obtained  jurisdiction 

Hotioeof  Order. —  It  is  not  necessary  of  the  suoject-matter  and  the   person 

that  notice  of  the  order  directing  the  of  the  defendant.     Hatch  v.  Weyburn, 

payment  of  costs  and   disbursements  (Supm.  Ct.  Gen.  T.)  8  How.   Pr.  (N. 

should  be  served  upon  the  judgment  Y.)  166. 

debtor.     Serven  v,  Lowerre,  (County        Where  the  order  directed  that  "  the 

Ct.)  3  Misc.  (N.  Y.)  113.  usual   costs   of   this  proceeding  to  be 

2.  Where,  on  motion  to  punish  the  taxed  by  the  clerk,  together  with  thirty 
debtor  for  contempt  in  not  attending  dollars  in  addition  for  his  disburse- 
before  the  referee  for  further  examina-  ments,*'  be  allowed  to  the  plaintiff,  it 
tion  pursuant  to  an  adjournment,  and  was  held  that  the  order  did  not  limit  to 
to  punish  a  witness  for  not  appearing  thirty  dollars  the  allowance  granted  to 
as  required  by  a  subpoena,  it  appeared  the  plaintiff,  but  that  in  addition  there- 
that  there  was  a  misunderstanding  to  *' the  usual  costs  "  might  be  allowed 
through  which  the  debtor  believed  that  to  him.  Dauntless  Mfg.  Co.  v.  Davis, 
he  was  not  required  to  appear,  and  it  24  S.  Car.  541.  The  fact  that  the  ad- 
also  appeared  that  the  subpoena  requir-  ditional  sum  so  allowed  was  not  des- 
ing  the  attendance  of  the  witness  was  ignated  '*  as  costs"  was  held  to  be  a 
insufficient,  but  that  both  the  debtor  matter  of  no  consequence.  Cheatham 
and  the  witness  were  willing  to  appear  v.  Seawright,  30  S.  Car.  loi. 

for  examination  and  whatever  con-  In  Hulsaver  zs  Wiles,  (Supm.  Ct. 
tempt  they  were  guilty  of  had  teen  Gen.  T.)  11  How.  Pr.  (N.  Y.)  446,  an 
waived,  it  was  held  that  costs  of  the    allowance  of  thirty  dollars  in  the  order 
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before  the  examination  of  the  judgpnent  debtor  the  amount  due 
is  paid.^ 

3.  To  Jadgment  Debtor. —  Where  the  judgment  debtor  or  the 
person  against  whom  the  special  proceeding  is  instituted  has 
been  examined '  and  no  property  applicable  to  the  payment  of 

"  for  counsel  fees  **  instead  of  saying  which  the  whole  judgment  is  collected, 

'*  as  costs  "  was  held  to  be  sufficient,  the  court  has  no  power  subsequently 

since  the  additional  allowance  was  in-  to  allow  to  the  creditors  costs  of  iheir 

tended  to  embrace  counsel  fees.  supplementary  proceedings.     Ritler  v, 

Undar  the    South  Carolina   Code    the  Greason,  (Supm.  Ct.  Spec.  T.)  28  Misc. 

allowance  is  "  to  the  judgment  creditor  (N.  Y.)  656.     Citing  Smith  v,  Mahony,  3 

or  to  any  party  so  examined/' not  as  a  Daly  (N.  Y.)  385:  Sale  v,  Lawson,  4 

fee,  but  as  costs.     Dilling  v,  Foster,  21  Sandf.  (N.  Y.)  718;  Lilliendahl  v.  Fel- 

S.   Car.   340.     In  this  case  the  court  lerman,  (Supm.  Ct.  Spec.  T.)  11  How. 

said:     "  We  see  no  authority  under  Pr.  (N.  Y.)  528;  and  Farqueharson  v, 

this  section  [Code  Civ.  Pro.  S.  Car.,  Kimball,  (Supm.  Ct.)  18  How.  Pr.  (N. 

g  331]  for  the  allowance  of  any  fee  to  Y.)  37. 

the  attorneys  for  plaintiffs,  and  even  2.  As  a  general  rule  the  judgment 

if  it  could   be  so  construed  the  sum  debtor  is  not  entitled  to  costs  unless 

roust  be  a  sum  fixed  by  the  judge,  and  there  has  been  an  examination.   Simms 

not  by  the  clerk.*'  v.  Frier,  2  N.  Y.  L.  Bui.  97;  Engle  v. 

Ezamination  of  Third  Person.  —  In  Bonneau,  2  Sandf.  (N.  Y.)  679. 
Grinnel  v.  Sherman.  (N.  Y.  City  Ct.  In  Colne  v.  Girard,  (N.  Y.  City  Ct. 
Spec.  T.)  19  Civ.  Pro.  (N.  Y.)  139,  it  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  288, 
was  held  that  thirty  dollars  costs  might  it  was  said  that  Code  Civ.  Pro.  N.  Y., 
be  awarded  against  the  judgment  §  2455,  was  sufficiently  comprehensive 
debtor  upon  the  examination  of  a  third  to  cover  the  case  stated;  the  next  sec- 
person,  and. that  there  was  no  merit  in  tion,  2456^  providing  for  costs  to  the 
the  contention  that  such  costs  should  judgment  debtor,  was  limited  to  cases 
be  awarded  against  the  third  person  in  which  there  had  been  an  examina- 
examined.  tion,  and  this  restriction  is  the  feature 

Appeal  from  Contempt  Ordor.  —  Upon  which  distinguishes  the  two  sections, 

reversal  on  appeal  of  an  order  adjudg-  The  limitation  is  not  found  in  section 

ing  the  defendant  in    contempt    the  2455,  which  regulates  costs  that  may 

costs  recoverable   are  limited   to  ten  be  allowed  to  the  creditor, 

dollars  and  disbursements.    Jones  v.  Assignment  of  Judgment  —  Costs  Due 

Sherman,  (N.  Y.  City  Ct.  Gen.  T.)  18  to  Judgment  Debtor.  — The  assignee  of 

Abb.  N.  Cas.  (N.  Y.)  461,  11  Civ.  Pro.  a  judgment  takes  the  assignment  sut>- 

(N.  Y.)  416.  ject  to  the  equities  existing  between 

1.  Colne  V,  Girard,  (N.  Y.  City  Ct.  the  original  parties;  and  where  costs 

Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  288.  have   been  granted   to  the  judgment 

In  Paterson  v,  Goorley,  (County  Ct.;  debtor  in  supplementary  proceedings 

14  Misc.  (N.  Y.)  56,   pending  an  ad-  instituted  upon  the  judgment,  he  is 

journment  the  judgment  was  paid  in  entitled  to  have  them  paid  before  any 

full  and  satisfaction  was  given  with-  execution   may   issue   thereon.      The 

out  the  knowledge  of  the  attorney  for  assignee  might,  perhaps,  proceed  with 

the  judgment  creditor,  no  costs  having  the  execution  after  deducting  the  costs 

been  allowed  in  the   proceedings.     It  due  to  the  defendant  from  the  amount 

was  held   that  until  an  allowance  of  of    the    judgment,    or    crediting    the 

costs    had    been   made    the    attorney  amount  of  chem   upon  the  execution, 

had  no  costs  for  which  he  could  claim  MacWhinnie  v.  Cameron,  57  Hun  (N. 

a  lien,  and  that  the   judgment   cred-  Y.)  463,  where,  however,  Van  Brunt, 

iior  who  unwisely  settled  without  the  P.   J.,   said   in    reference  to  this  last 

knowledgeof  his  attornev  must  bear  the  point:    "I  do  not  concur  in  the  view 

costs  and  referee's  fees.  that  the  assignee  was  not  compelled 

Judgment  Satlifled  by  SeoondEzeontion.  to  pay  these  costs  as  a  condition  pre- 

—  Where  judgment   creditors   permit  cedent  to  proceeding,  but  might  have 

supplementary  proceedings  instituted  credited  them  upon  the  judgment;  the 

by  them   to  lie  dormant,  and  subse-  code    requires    payment,   and   giving 

quently  issue  a  new  execution  upon  credit  is  hot  payment." 
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the  judgment  has  been  discovered,^  the  judge  may  make  an 
order  allowing  costs  to  him  and  directing  the  payment  thereof 
within  a  time  specified,'  unless  the  creditor  can  show  good  cause 
for  requiring  the  debtor  to  submit  to  examination.' 

4.  To  Third  Persons.  —  Where  a  third  person  is  examined  and 
nothing  applicable  to  the  judgment  debt  is  found  in  his  posses- 
sion costs  may  be  allowed  to  him ;  ^  and  witnesses  may  be  allowed 
to  take  their  witness  fees  and  disbursements  and  a  fixed  sum  in 
addition.* 

1.  Hancock  r.  Sears,  93  N.  Y.  81.  itor  and  was  substantially  conducted 

In  Hutson  v.  Weld,  38  Hun  (N.  Y.)  under  his  direction.     Ward  v,  Roy,  69 

142,  a  motion  to  dismiss  tlie  proceed-  N.  Y.  99. 

ings  was  made  on  the  ground  that  the  8.  Anonymous,  (N.   Y.   Super.  Ct.) 

order    of    examination    was  improvi-  Code  Rep.  N.  S.  (N.  Y.)  113;  Kress  v. 

dently  granted.     Upon  the  trial  of  the  Morehead,  (Supm.  Ct.  Gen.  T.)  8  N.vY. 

motion  it  was  contended  on  the  part  of  St.  Rep.  858. 

the  judgment  creditor  t^at  no  costs  It  was  formerly  held  that  if,  on  the 
should  be  allowed  to  the  debtor,  the  examination  of  the  debtor,  no  property 
contention  being  based  on  the  ground  or  effects  should  be  discovered,  the 
that  costs  could  be  allowed  only  where  creditor  would  be  ordered  to  pay  costs, 
there  had  been  an  examination  and  no  unless  he  could  show  some  good  reason 
property  applicable  to  the  payment  of  for  requiring  the  debtor  to  submit 
the  judgment  was  discovered.  The  to  the  examination.  Anonymous,  3 
court  held,  however,  that  Code  Civ.  Sandf.  (N.  Y.)  725.  But  now  in  such 
Pro.  N.  Y.,  gg  3455,  2456.  relate  to  cases  the  practice  seems  to  be  other- 
costs  in  the  proceeding  and  have  no  wise,  and  the  creditor  will  not  be  re- 
application  whatever  to  costs  of  a  mo-  quired  to  pay  costs  to  the  debtor  unless 
tion  to  dismiss,  and  that  in  such  a  case  he  proceeds  mala  fide  or  vexatiously. 
costs  may  be  imposed  although  there  Kress  v,  Morehead,  (Supm.  Ct.  Gen. 
has  been  no  examination.  The  reverse  T.)  8  N.  Y.  St.  Rep.  858. 
of  this  doctrine  was  held  in  Simms  v.  4.  Sloane  v.  Higgins,  2N.  Y.  L.  Bui. 
Frier,  2  N.  Y.  L.  Bui.  97,  where  the  11;  Webber  v.  Hobbie,  (Supm.  Ct.)  13 
order  was  dismissed  for  a  defective  How.  Pr.  (N.  Y.)384;  Matter  of  Castle, 
affidavit,  and  it  was  held  that  no  costs  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St  Rep. 
could  be  allowed  to  the  debtor,  as  there  362;  Anonymous,  (Supm.  Ct.)  11  Abb. 
had  been  no  examination.  Pr.  (N.  Y.)io8;  Blabon  v.  Gilchrist,  67 

S.  Seyfert  v.  Edison,  47  N.  J.  L.  431;  Wis.  38. 

Col  ton  V,   Bigelow,  41    N.  J.   L.  268;  ft.  Boice  v.   Turner,  (Supm.   Ct.)  4 

Hancock  r.  Sears,  93  N.  Y.  81:  Anony-  How.  Pr.  (N.  Y.)  195;  Davis  v.  Turner, 

mous,  (N.  Y.  Super.  Ct.)  Code  Rep.  N.  (Supm.  Ct.)  4  How.   Pr.  (N.  Y.)  190; 

S.  (N.  Y.)  113;  Blabon  v.  Gilchrist,  67  Webber    v,   Hobbie,   (Supm.    Ct.)    13 

Wis.  38.  How.  Pr.  (N.  Y.)  382;  Blabon  v,  GiU 

Aotion    by  BeosiTor.  —  In   Cutter  tr.  christ,  67  Wis.  38. 

Reilly,  (N.  Y.  Super.  Ct.  Spec.  T.)  31  **  The  order  requiring  the  third  per- 

How.    Pr.   (N.    Y.)  472,    it   was  held,  son  to  attend  and  submit  to  an  exam- 

where  an  action   was  brought  by  the  ination  as  to  property  in  his  possession 

receiver  to  set  aside  a  conveyance  as  belonging  to  the  judgment  debtor  is  in 

fraudulent  and  the  defendant  gained  the  nature  of  a  special  proceeding  com- 

the  suit,  that  the  judgment  creditors  mencedagainst  such  person  command- 

of  the  debtor  who  were  not  parlies  to  ing  him  to  appear.     Code  Civ.  Pro., 

the  action  and  took  no  part  in  its  prose-  §§  2441,  2433.     Section  2452  prescribes 

cution  were  not  liable  for  costs.     FoU  the   mode  of  serving  the  order,  but 

lowing  Wheeler  v.  Wright.  (Supm.  Ct.  there  is  nothing  in  this  or  any  other 

Spec.  T.)  23  How.  Pr.  (N.  Y.)  228.  section  of  the  code  requiring  the  judg- 

The  judgment  creditor  is  not  liable  ment  creditor  to  pay  the  third  person 
for  costs  in  such  an  action,  even  when  a  witness  fee  as  a  condition  to  his 
he  is  solely  interested  in  any  recovery  obedience  to  the  order.  The  differ- 
that  may  be  had,  unless  the  action  was  ent  sections  of  the  act  discriminate 
instituted  at  the  instance  of  such  cred-  between  a  mere  witness   required  to 
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5.  How  Payable.  —  The  final  costs  in  the  proceedings  are  pay- 
able out  of  any  money  which  has  come  or  may  come  into  the 
hands  of  the  receiver,*  or  their  payment  by  the  judgment  debtor 
may  be  directed  if  so  set  forth  in  the  order.* 

CkMts  Against  the  Judgment  Creditor  should  be  deducted  from  the 
judgment.'  Hence  there  is  no  necessity  for  a  party  instituting 
such  proceedings  to  give  security  for  costs,  since  the  judgment 
debtor  has  ample  security  in  the  judgment  upon  which  the  pro- 
ceedings are  founded.* 

6.  Whttti  Payable.  —  The  application  for  costs  should  not  be 

attend   upon   subpoena  and  a   person  costs    are    now  collectible   by   execu- 

commanded  to  appear  by  order.     The  tion. 

witness  served   with  the  subpoena  is  CrOsts  in  Aetion. —  In  Seeley  v.  Black, 

entitled  to  the  usual  witness  fee  (Code  (Supm.  Ct.  Gen.  T.;  35  How.  Pr.  (N. 

Civ.    Pro..   ^    3318),   but    the    person  Y.)  369,  it  was  held  that  a  proceeding 

proceeded  against  by  order  is  so  far  by  attachment  for  the  violation  of  an 

regarded  as  a  party  to  the  special  pro-  order  was  a  proceeding  in  the  action, 

ceeding  (see  Corning  f.  Tooker,  (Supm.  and  costs  should  be  taxed  as  costs  in 

Ct.)  5   How.   Pr.  (N.   Y.)  16)  that  the  the   action,   and   not   as  costs  of    an 

court,  in  its  discretion,  may  award  him  action   which   are   allowed    in  special 

costs  not  exceeding  thirty  dollars  in  proceedings. 

amount  in  all  cases  in  which  no  prop-  Motion  Costs.  —  In  Valiente  v.  Bryan, 

crty  is  discovered."     /'^r  McAdam,  C.  (Marine  Ct.  Spec.  T.)  65  How.  Pr.  (N. 

J.,  in  Heckman  v.  Bach,  (N.  Y.  City  Y.)  203,   it  was  held,  where   supple- 

Ct.  Spec.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  mentary  proceedings  were  instituted 

401.  upon  return  of  an  execution,  and  dur- 

Bemedy  for  Witnoss  Fom.  —  In  Davis  ing  the  course  of  the  proceeding  ten 
V.  Turner,  (Supm.  Ct.)  4  How.  Pr.  (N.  dollars  costs  were  allowed  by  the 
Y.)  190,  and  Boice  </.  Turner,  (Supm.  judge  and  also  the  further  sum  of  thirty 
Ct.)  4  How.  Pr.  (N.  Y.)  195,  it  was  held  dollars  at  the  conclusion  of  the  exam- 
that  a  person  examined  as  a  mere  wit-  ination  when  a  receiver  was  appointed, 
ness  before  a  referee  in  supplementary  that  the  first  allowance  was  clearly  mo- 
proceedings  is  entitled  to  fees  as  a  tion  costs  and  collectible  by  execution: 
witness  as  allowed  by  statute,  but  to  further,  that  in  supplementary  pro- 
nothing  more.  His  remedy  for  fees  ceedings  the  final  costs  cannot  be  con- 
is  against  the  party  calling  him,  and  it  sidered  motion  costs,  and  are  not.  there- 
seems  he  is  not  bound  to  give  evidence  fore,  collectible  by  execution, 
until  his  fees  are  paid.  2.  Valiente   v.    Bryan,   (Marine  Ct. 

1.  Webber  v.  Hobble,  (Supm.  Ct.)  13  Spec.   T.)  65    How.    Pr.   (N.   Y.)  205; 

How.    Pr.    (N.   Y.)  384;    Valiente  v,  Kearney's  Case,  (Supm.  Ct.)  13  Abb. 

Bryan,  (Marine  Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y.)  459. 

Pr.  (N.  Y.)  205;  Hancock  v.  Sears,  93  Code  Civ.   Pro.  N.   Y„  §  2455,  pro- 

N.  Y.  81.  vides  that  the    order  granting   costs 

Formorly,  in  Hew  York,  execution  or  must  direct  the  payment  thereof  **  out 
precept  could  not  be  issued  to  collect  of  any  money  which  has  come  or  may 
costs  allowed  in  an  order  made  in  sup-  come  to  the  hands  of  the  receiver  or  of 
plementary  proceedings,  such  an  order  the  sheriff,  or,  within  a  time  specified 
being  held  not  to  be  *'  an  order  of  in  the  order,  by  the  judgment  debtor 
court,*'  and  therefore  not  within  the  or  other  person  against  whom  the 
statute  (Laws  N.  Y.  1847,  c.  390).  A  special  proceeding  is  instituted." 
distinction  was  recognized  between  8.  Kress  v.  Morehead,  (Supm.  Ct. 
orders  made  by  the  court  and  by  a  Gen.  T.)  8  N  Y.  St.  Rep.  858;  New- 
judge  or  officer  out  of  court;  for  ex-  ville  First  Nat.  Bank  f.  Yates,  (Supm. 
ample,  in  supplementary  proceedings.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  374. 
Hulsaver  v.  Wiles,  (Supm.  Ct.  Gen.  4.  Estey  ».  Fuller  Implement  Co.,  82 
T.)  II  How.  Pr.(N.Y.)446;  McCulloch  Iowa  678;  Newville  First  Nat.  Bank 
r.  Hoflfman,  i  N.  Y.  L.  Bui.  27.  But  v.  Yates,  (Supm.  Ct.  Spec.  T.)  21  Misc. 
by  Code  Civ.  Pro.  N.  Y.,  g  779.  such  (N.  Y.)  374, 

a08  Volume  XXI. 


ReTiew  SUPPLEMENTAR  V  PROCEEDINGS,     and  Appeal. 

made  until  the  proceeding  has  been  brought  to  an  end  in  favor 
of  the  party  so  applying.^ 

XXm  Eeview  ahd  Appeal  —  1.  In  CtoneraL  —  An  order  in 
supplementary  proceedings  made  by  a  judge  out  of  court  may  be 
vacated  or  modified  by  the  judge  who  made  it,  as  if  it  had  been 
made  in  an  action;  or  it,  or  the  order  of  the  judge  vacating  or 
modifying  it,  may  be  vacated  or  modified,  on  motion,  by  the 
court  out  of  which  the  execution  was  issued.* 

2.  Appeal  —  AppeaiabiUty  of  Orders.  —  A  party  is  not  confined, 
however,  to  a  motion  to  modify  or  vacate  an  order  by  which  he 
is  aggrieved,  but  may  appeal  wherever  such  order  affects  a  sub- 
stantial right.'     If  a  party  wishes  to  appeal  from  an  order  of  a 

1.  Davis  V.  Turner,  (Supm.  Ct.)  4        Modifloation Withont Notice.  —  A  j udge 
How.  Pr.  (N.  V.)  190.  has  no  power  to  vacate  or  modify  on 

Under  section  301  of  the  former  code  an  ex  parte  application  an  order  previ- 

of  New  York^  it  was  held  to  be  compe-  ously  made  by  him.     Dorsey  v.  Cum- 

tent  for  the  judgment  creditor  to  apply  mings,  48  Hun  (N.  Y'.)78,  holding  that 

for  the  allowance  of  costs  at  any  lime  ihe  provisions  of  Code  Civ.  Pro.  N.  Y., 

after  the  transfer  of  property  to  the  §  772,  which  permit  a  judge  in  partic- 

sheriff  or  receiver,  before  the  order  for  ular    instances    to  vacate  or   modify 

its   application   to   the  judgment  was  orders    previously    granted    by    him, 

made.     Webber  v.  Hobble,  (Supm.  Ct.)  without  notice  to  the  adverse  party,  do 

13  How.  Pr.  (N.  Y.)  382.     The  matter  not  apply  to  supplementary  proceed- 

is  now  regulated  by  Code  Civ.  Pro.  N.  ings,  but  relate  to  orders  granted  in 

Y.,  §^  2455,  2456.  actions  before  final  judgment. 

Proceedings  Before  Referee.  *-  The  im-        In  Wisconein  orders  of  county  judges 

position   of   cosia   in  cases  where  the  and  court    commissioners  are  subject 

proceedings  are  had  before  a  referee  to  review  by  the  Circuit  Court.     Clark 

should  not  be  made  until  the  report  of  v.  Bergenthal,  52  Wis.  103. 
the  referee  is  made;  and  before  acting        S.  Knight   v.    Nash,   22   Minn.  453; 

the  parties  on  either  side  should  have  Newell  v.  Culler,   ig  Hun  (N.  Y.)  75; 

notice  from  the  other  of  the   moiion  Forbes   v.    Willard,    54  Barb.  (N.  Y.) 

to  be  made,  founded  on  such  report,  523;  Holstein  v.  Rice,  (Supm.  Ct.  Gen. 

Such  a  practice  is  more  in  analogy  with  T.)  15  Abb.  Pr.  (N.  Y.)  307;  Matter  of 

proceedings  in  the  court  by  motion  for  Patterson.   12  N.    Y.    App.    Div.    125; 

costs  in  cases  within  the  discretion  of  West  Side  Bank  v,  Pugsley,  47  N.  Y. 

thecourt.    Kennedy  ?/.  N^rcott,  (Supm.  368;  Finck  r.  Mannering,  46  Hun  (N. 

Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  87.  Y.)  323;  Ballston  Spa  Bank  v.  Marine 

2.  Code  Civ.  Pro.  N  Y.,  §2433;  Dor  Bank,  18  Wis.  490;  Lamonle  v.  Pierce, 
sey  z/.  Cummings,  48  Hun  (N.  Y.)  78;  34  Wis.  483. 

Levy  V.  Swick  Piano  Co.,  (Supm.  Ct.  Prior  to  the  amendment  in  i860  of 

App.  T.)  17  Misc.(N.  Y.)  147;  Finck  v.  section  344  of  the  New  York  Code  of 

Mannering,  46  Hun  (N.  Y.)  323;  Palen  Procedure,  an  appeal  did  not  He  from 

r.    Bushnell,    68    Hun    (N.    Y.)    554;  the  order  of  a  county  judge  in  a  case 

Moschell  V.  Boor,  66  Hun  (N.  Y.)  557;  originating  in  a  justice's  court.     Smith 

Genesee  Bank  v,  Spencer,  (Supm.  Ct.  v.  Hart,  (Supm.  Ct.  Gen.  T.)  11  How. 

Gen.  T.)  15  How.  Pr.  (N.  Y.)  14.  Pr.  (N.  Y.)  203;  Crounse  v,   Whipple, 

An  order  made  by  a  judge  out  of  (Supm.  Ct.  Gen.  T.)  34  How.  Pr.  (N. 
court  may  be  sei  aside  by  the  court  on  Y.)333.  Since  such  amendment,  how- 
motion.  West  Side  Rink  v,  Pugsley,  ever,  it  has  been  held  that  an  appeal 
(Ct.  App.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  28.  will  lie.     Crounse  v,  Whipple,  (Supm. 

If  an  order  is  erroneous  the  debtor's  Ct.  Gen.  T.)  34.  How.  Pr.  (N.  Y.)  333. 
remedy  is  to  have  it  vacated  or  modi-  IllastrationiofBuIe.  —  An  order  which 
fied;  but  so  long  as  it  remains  in  force  discharges  a  person  having  property  of 
his  duty  is  to  obey  it  and  the  duty  of  the  judgment  debtor,  or  who  is  in- 
the  court  is  to  enforce  obedience  to  it.  debted  to  him.  from  process  for  con- 
Matter  of  Van  Ness,  17  N.  Y.  App.  tempt  in  refusing  to  answer  questions 
Div.  581.  properly  put  upon  examination  in  sup- 
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judge  made  out  of  court,  and  in  which  no  substantial  right  is 
directly  in  issue,  he  should  make  a  motion,  on  notice,  either  to 
the  judge  who  made  the  order  or  to  the  court,  and  from  an  order 
on  that  motion  an  appeal  will  lie.^ 

Contempt.  —  A  party  who  has  been  adjudged  guilty  of  contempt 

plementary     proceedings,    necessarily  be  reviewed  in  the  first  instance  only 

arrests  such  proceedings  and  is  appeal-  upon  a  motion  to  vacate  or  modify  it 

able  as  a  final  order  affecting  a  sub-  made  to  the  court  out  of  which  the  ex- 

stantial  right.     Ballston  Spa  Bank  v,  ecution  issued.     Code  Civ.  Pro.  N.  Y., 

Marine  Bank,  i8  Wis.  490.  §  2433;  Matter  of   Van   Ness,  17  N.  Y. 

An  order  directing  a  third  person  to  App.  Div.  581. 

assign  certain  claims  belonging  to  a  Ordinarily   an   appeal  can  be  taken 

judgment  debtor  and  appointing  a  re-  from  such  an  order  where  such  third 

ceiver    to    collect    them    is  an   order  person   is   ordered    absolutely   to  pay 

affecting  a  substantial  right  and  is  ap-  over   money  held  by  him.     Locke   r. 

pealable.     Knight  v,   Nash,  22  Minn.  Mabbett,  3  Abb.   App.  Dec.  (N.  Y.)  68. 

453;  Stat.  Minn.  (1894),  g  6140.  But  where  the  judgment  debtor  ap- 

An  order  denying  a  motion  to  set  peared  at  the  examination  of  a  third 

aside  an  order  of  examination  and  ap-  party  for  the    purpose  of  objecting  to 

pointing  a  referee  to  try  the  validity  of  the  granting  of  any  order  affecting  his 

the  debtor's  discharge  under  the '*  two-  rights,  it  was    held    that  he  could  not 

thirds  act  '*  is  appealable.     Robens  v.  appeal  from  an  order  of  the  judge  di- 

Sweet,  48  Hun  (N.  Y.)  436.  reeling  such  third  person  to  pay  money 

An   appeal   may  be  taken  from  an  belonging    to   the    judgment    debtor, 

order  vacating  an  order  for  the  examin-  Foster  v.  Prince,  (Supm.  Ct.  Gen.  T.) 

ation  of  the  judgment  debtor,  Hawes  8  Abb.  Pr.  (N.  Y.)  407. 

V,  Barr,  7  Robt.  (N.  Y.)452;  but  upon  The  judgment  debtor  cannot  appeal 

such  an  appeal  no  objections  to  the  from  an  order  directing  a  witness  to 

preliminary  affidavits  will  be  heard  un-  appear  before  a  referee  to  be  examined, 

less  it  appears   that  such  objections  Kaufman  v.  Thrasher,  10  Hun  (N.  Y.) 

were   raised   below,    Union    Bank    v,  438,  4  N.  Y.  Wkly.  Dig.  312. 

Sargeant,  53  Barb.  (N.  Y.)  422,  35  How.  Clear    Case    Mnit    Be    Establiflhad.  — 

Pr.  (N.  Y.)  87.  Where    an    appeal    is    taken   froin   a 

An  appeal  will  lie  from  a  denial  of  a  judge's  order  at   chambers  requiring 

motion  to  vacate  an  order  extending  the  debtor  to  pay  the  judgment,  the 

the   receivership  and    to    dismiss   the  whole  merits  of  the  case  are  open  to 

proceeding.     Henry  v.  Furbish,  (N.  Y.  review.     But  it   must   be  a  very  clear 

City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  822.  case  to  authorize  the  appellate  court  to 

Seonrity  on  Appeal.  —  An  order  dis-  interfere  on  the  ground  that  the  de- 
missing  the  proceedings  is  appealable,  cision  of  the  judge  is  against  the  evi- 
and  no  secuiity  is  required  upon  the  dence.  Crouse  v,  Wheeler,  (Supm.  Ct. 
appeal,  unless  it  involves  a  stay  of  pro-  Gen.  T.)  33  How.  Pr.  (N.  Y?)  337. 
ceedings.  O'Neil  v,  Martin,  i  E.  D.  In  Joyce  v.  Holbrook.  (C.  PI.  Gen. 
Smith  (N.  Y.)  405.  T.)  7  Abb.  Pr.  (N.  Y.)  338,  it  was  held 

Order  Hot  Affeoting  Substantial  Kight.  that  an  order  directing  the  application 

—  Where,      upon     examination,     the  of   money  and   property   to  the  satis- 

debtor  refused  to  disclose  the  name  of  faction  of   the   judgment  was  discre- 

his  wife's  partner  in  business,  it  was  tionary,  and  that  a  refusal  to  grant  such 

held  that  an  appeal  did  not  lie  from  an  order  was  not  appealable, 

order  directing  him  to  answer,  since  no  The  Appointment  of  a  Receiver  is  an 

substantial  right  was  affected.     Milli-  order  made  in   the  course  of  the  pro- 

ken   ».    Thomson,   (N,    Y.   Super.  Ct.  ceedings,  and  under  Code  Civ.  Pro.  N. 

Gen.  T.)  12  Civ.    Pro.  (N.  Y.)   168,  54  Y.,  §  2433,  such   an  order  can  be  re- 

N.  Y.  Super.  Ct.  393.  viewed  in  the  first  instance  only  by  a 

1.  Palen  V.  Bushnell,  68  Hun  (N.  Y.)  motion.     Moschell    «/.    Boor,   66   Hun 

554;  Moschell  V,  Boor,  66  Hun  (N.  Y.)  (N.  Y.)  557;  Palen  v.  Bushnell.  68  Hun 

557.  (N.  Y.)  554. 

Third-party    Orders    for     Payment    of  In  Coates  v,  Wilkes,  92  N.  Car.  386. 

Honey. —  An  order  that  the  debtor  pay  it  was  held  that  the  appointment  of  a 

over  certain  money  to  the  sheriff  can  receiver  does  not  rest  solely  in  the  dis- 
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is  entirely  clear  from  the  evidence  that  the  debtor  has  no  prop- 
erty or  has  only  such  as  is  exenrpt  by  law,  a  receiver  should  not 
be  appointed.^ 

6.  Notice  of  Application  —  To  Judgment  Debtor. —  In  New  York  at 
least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver  must  be  given  personally  to  the  judgment  debtor 
unless  the  judge  is  satisfied  that  he  cannot  with  reasonable  dili- 
gence be  found  within  the  state,*  in  which  case  the  order  must 


1.  Hancock  v.  Sears,  93  N.  Y.  81; 
Bryan  v.  Grant,  87  Hun  (N.  Y.)  70; 
Gibney  v,  Reilly,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  275. 

Truet  Property.  —  Where  it  appears 
thai  the  judgment  debtor  has  no  prop- 
erty in  his  own  right,  bur  such  prop- 
erty is  held  for  him  in  trust  for  his 
maintenance,  it  cannot  be  reached  by 
judgment  creditors,  and  a  receiver  wiU 
not  be  appointed.  De  Camp  v.  Demp- 
scy,  (Supm.  Ct.  Gen.  T.)  10  Civ.  Pro. 
(N.  Y.)2io. 

Claim  for  Unliquidated  Damages.  —  A 
claim  of  the  judgment  debtor  for  un- 
liquidated damages  is  not  property  in 
any  sense,  and  the  fact  that  the  exam- 
ination discloses  such  a  claim  is  not 
ground  for  the  appointment  of  a  re- 
ceiver. Bryan  v.  Grant,  87  Hun  (N. 
Y.)  70. 

Beal  Estate  Hot  Bound  by  Judgment. 
—  A  receiver  cannot  be  appointed  for 
real  estate  of  the  debtor  which  is  not 
bound  by  the  lien  of  any  judgment  or 
against  which  no  execution  has  ever 
been  issued.  Importers,  etc.,  Nat. 
Bank  v.  Quackenbush,  143  N.  Y.  567; 
Faneuil  Hall  Nat.  Bank  v.  Bussing, 
147  N.  Y.  671. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2464; 
Henry  v.  Furbish,  (N.  Y.  City  Ct  Gen. 
T.)  30  Misc.  (N.  Y.)  822:  Merrill  r. 
Allin,  46  Hun  (N.  Y.)  626;  Vande- 
burgh  V.  Gaylord,  7  N.  Y.  Wkly.  Dig. 
136;  Andrews  7'.  Glenville  Woolen  Co., 
(Supm.  Ct.  Sprc.  T.)  II  Abb.  Pr,  N.  S. 
{S.  Y.)  78:  Hiilsaver  v.  Wiles,  (Supm. 
Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)446: 
Whitney  v.  Welch,  (Supm.  Cl.)  2  Abb. 
N.  Cas.  (N.  Y.)442.  5  N.  Y.  Wkly.  Dig. 
156;  Clark  V.  Savage,  5  N.  Y.  Wkly.  Dig. 
193;  Catholic  University  v.  Conrad, 
(N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)  326;  Kemp  v.  Harding.  (Supm.  Ct. 
Gen.  T.)  4  How.  Pr.  (N.  Y.)  178;  Ash- 
ley /'.  Turner,  22  Hun  (N.  Y.)  226,  10 
N  Y.  Wkly.  Dig.  444;  Matter  of  Penn- 
sylvania Glass  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  27  Misc.  (N.  Y.)  815:  Bruns 
V.  Stewart  Mfg.  Co.,  31  Hun  (N.  Y.) 


197;  Gomprecht  v,  Scott,  (Supm.  Ct. 
A  pp.  T.)  27  Misc.  (N.  Y.)  192;  Morgan 
V,  Von  Kohnstamm,  (C.  PI.  Gen.  T.) 
60  How.  Pr.  (N.  Y.)  161:  Strohn  v. 
Epstein,  (N.  Y.  City  Ct.  Spec.  T.)  6 
Civ.  Pro.  (N.  Y.)36;  Hancock  i.  Sears. 
(Ct.  App.)  4  Civ.  Pro.  (N.  Y.)  255; 
Clark  V.  Clark,  (BrookFyn  City  Ct. 
Gen.  T.)  11  Abb.  N.  Cas.  (N.  Y.)  333; 
De  Vivier  v.  Smith.  (N.  Y.  City  Ct.)  6 
Civ.  Pro.  (N.  Y.)  394;  Grace  v.  Curiiss, 
(N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.) 

558. 

Where  No  Personal  Service  Is  Hade  on 
the  iudgment  debtor,  the  order  ap- 
poiiting  the  receiver  is  irregular  and 
should  be  set  aside.  Henry  v.  Fur- 
bish, (N.  Y.  City  Ct.  Gen.  T.)  30  Misc. 
(N.  Y.)  822;  Sayles  v.  Best,  (Supm.  Ct. 
Gen.  T.)20  N.  Y.  Supp.  951;  Sirohn  v, 
Epstein,  (N.  Y.  City  Ct.  Spec.  T  )6  Civ. 
Pro.  (N.  Y.)  36:  Grace  v.  Curiiss.  (N. 

Y.  City  Ct.  Gen.T.)3Misc.(N.Y.)558. 

Service  upon  Attorney.  —  The  require- 
ment of  personal  service  upon  the 
judgment  debtor  is  not  satisfied  by  the 
service  of  such  notice  upon  the  attor- 
neys for  the  judgment  debtor  in  the 
action  in  which  judgment  was  recov* 
ered  against  him.  Catholic  University 
V.  Conrad,  (N.  Y.  City  Ct.  Geri.  T.)  27 
Misc.  (N.  Y.)  326. 

Written  Kotice  of  the  application 
must  be  given,  and  verbal  notice  is 
insufficient  where  the  proceedings  are 
be  fore  a  referee.  Ashley  v.  Turner,  10 
N.  Y.  Wkly.  Dig.  444. 

In  Proceedings  for  the  Examination  of 
a  Third  Party  a  receiver  cannot  be  ap- 
pointed  without  notice  to  the  judgment 
debtor.  Morgan  v.  Von  Kohnstamm, 
(C.  PI.  Gen.  T.)  60  How.  Pr.  (N.  Y.) 
161;  Whitney  r.  Welch,  (Supm.  Ct.)  2 
Abb.  N.  Cas.  (N.  Y.)  442,  5  N.  Y. 
Wkly.  Dig.  156;  Clark  v.  Savage,  5  N. 
Y.  Wkly.  Dig.  193.  In  the  last  case  it 
was  held  to  be  doubtful  whether  the 
receiver  acquires  any  title  to  the  debt- 
or's property  if  such  notice  has  been 
omitted. 

Under  the  Former  New  York  Code  notice 
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recite  that  fact,  and  may  dispense  with  notice,  or  may  direct  the 
giving  of  notice  in  any  manner  which  the  judge  thinks  proper,* 
Upon  the  return  day  of  an  order  or  warrant,  however,  or  upon 
the  close  of  the  examination  (on  both  of  which  days  the  debtor 
is  supposed  to  be  present,  either  in  person  or  by  attorney),  an 
appointment  without  further  notice  may  be  made.* 

To  Judgment  Creditor. —  Before  appointing  a  receiver  the  judge 
should  ascertain,  if  practicable,  by  the  oath  of  the  party  or 
otherwise,  whether  any  other  supplementary  proceeding  or  judg- 
ment creditor's  action  is  pending  against  the  judgment  debtor, 
and  if  there  is  any,  the  plaintiff  therein  should  have  notice  of  all 
subsequent  proceedings  in  relation  to  such  receivership.* 

to  the    judgment   debtor   was  not    a  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  442, 

condilion  precedent  to  the  appointment  where  it  was  held  that  a  nonresident 

of  a  receiver.     Terry  v.  Bange,  (N.  Y.  debtor  was  entitled  to  noiice. 

Super.  Ct    Gen.  T.)  18  Civ.  Pro.  (N.  2.  Code  Civ.   Pro.   N.   Y..   g  2464; 

Y.)  288.  Strong  v.  Epstein,  (N.  Y.  Ciiy  Ct.  Spec. 

Oollateral  Attaek.  —  Where  the  order  T.)  14  Abb.  N.  Cas.  (N.  Y.)  322,  6  Civ. 

appoiniing  a  receiver  contains  an  un-  Pro.  (M.  Y.)  37;  Ashley  v.  Turner,  22 

justifiable   recital    that  the   judgment  Ilun  (N.  Y.)  227;  Groot  v,  Greeley,  5 

debtor    cannot    be    found    wiihin   the  N.  Y.  L.  Bui.  69. 

state,  and  no  appeal  is  taken  from  the  Where   the   judgment   creditor  was 

order,  the  defect  cannot  t>e  reviewed  in  served  with  an  order  to  show  cause 

a  collateral   proceeding.     Gomprecht  why  an   order  appointing  a  receiver 

V.  Scott,  (Supm.  Ct.  App.  T.)  27  Misc.  should  not  be  vacated  on  the  ground 

(N.  Y.)  192.  that  the  debtor  had  received  no  notice 

1.  Code  Civ.  Pro.  N.  Y.,  §  2464;  De  of  the  application,  it  was  held  that  a 

Vivier  z/.  Smith,  (N.  Y.  City  Ct.)  6  Civ.  subsequent  notice  to  the  debtor  that 

Pro.  (N.  Y.)  394.  upon   the    hearing  of   the   motion   to 

A  recital  in  the  oider  that  notice  to  vacate   the  judgment  creditor  would 

the  judgment  debtor  cannot  with  due  move  for  the  appointment  of  a  receiver 

diligence  be  given  is  insufficient.     It  was  sufficient,  and  that  the  appoint- 

must  appear  that  the  debtor  cannot  be  ment  of  a  receiver  under  such  circum- 

found  within  the  state.     Grace  v.  Cur-  stances  was  proper.     Clark  v,  Clark, 

tiss,  (N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (Brooklyn  City  Ct.  Gen.  T.)  ii  Abb. 

(N.  Y.)558.  N.  Cas.  (N.  Y.)  333. 

Direction  in  Order  of  Examination  for  TTsna)  Course  of  Practice  Sufficient  Ho- 

Tutare  Appearance.  —  An  order  direct-  tice. —  In  Dilling  v,  Foster,  21  S.  Car. 

ing  the  debtor  to  appear  and  be  exam-  334,  one  of  the  grounds  of  appeal  was 

ined  may  furrher  direct  that  he  appear  that  the  defendant  had  no  noiice  of  the 

before   the   judge  on       specified  day  application  for  the  appointment  of  a 

succeeding  the  close  of  his  examina-  receiver.     It  appeared  that  the  defend- 

tion;  and  notwithstanding  his  failure  ant  had  notice  of  a  hearing  of  a  report 

to  appear  a  receiver  may  then  be  ap-  of  the  referee,  but  objected  that  he  had 

pointed,  if  a  proper  case  is  made  out  no  notice  that  upon  such  hearing  the 

by  the  examination.     Sickels  v,  Han-  appointment  of  a   receiver  would  be 

ley.   (Supm.    Ct.    Gen.    T.)  4  Abb.  N.  asked  for.    The  court  said:  "  It  seems 

Cas.  (N.  Y.)  231.  to  us  that  the  terms  of  the  statute  pre- 

Besident  of  Distant  State.  —  The  fact,  scribing  the  course  of  proceeding   in 

brought  to  the  attention  of  the  judge,  such  cases  was  sufficient  notice  that  an 

that  the  debtor  was  a  resident  of  a  dis-  application   for  a   receiver  would   be 

tant  state,  and  for  such  reason  personal  made,  as   that  was  one  of  the  legiti- 

noiice  for  the  appointment  of  a  receiver  mate,  if  not  necessary,  steps  to  be  taken, 

could  not  be  served  on  him,  was  held  and  therefore   no  specific   notice  that 

sufficient  to  justify  the  judge  in  dis-  a  receiver  would    be  applied   for  was 

pensing  with  such  services.      O'Con-  necessary.*' 

nor  V.   Mechanics'  Bank,  54  Hun  (N.  8.  Code   Civ.    Pro.    N.   Y.,   §  2465; 

Y.)  274.     But  see   Whitney  v,  Welch,  Matter  of  Pennsylvania  Glass  Co.,  (N. 
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SUPPLICAVIT. 

I  Defihitioh,  208. 
U  Wheh  Pbofes,  208. 
in  Pbooebube,  209. 

1.  In  General^  209. 

2.  Discharge y  209. 

CROSS-REFERENCES. 

As  to  other  proceedings  to  prevent  Breaches  of  the  Peace^  see  article 
BREACH  OF  THE  PEACE,  vol.  3,  p.  678. 

I  Defihitioh.  —  Supplicavit  is  a  mandatory  writ  formerly 
issuing  out  of  the  Court  of  King's  Bench  or  Chancery  to  compel 
a  justice  to  give  security  of  peace  to  a  party  in  bodily  danger.* 

Obiolete  in  United  Stotet.  —  Although  occasional  instances  of  appli- 
cations for  the  writ  of  supplicavit  may  be  found  in  the  early 
reports  of  some  of  the  states,  it  may  be  safely  said  that  this  writ 
is  now  obsolete  in  the  United  States.* 

n  Wheh  Pbopeb.  —  The  writ  could  be  sued  out  by  any  person 
who  had  been  threatened  by  another,  requiring  the  latter  to 
keep  the  peace.'     Thus,  for  instance,  a  wife  might  have  such 

I.Brown's    L.    Diet.;    Fkzherbert  flnffldent  Bemedy  by  Applioation  to  Jni- 

Nat.  Brev.  79  et  sea,;  i  Hawk.  P.  C,  tioe   of  Peaoe.  —  In    Codd  v.  Codd.   2 

c.  60.    See  also  Aaams  v,  Adams,  100  Johns.  Ch.  (N.  Y.)  141,  the  chancellor 

Mass.  365.  said  that  even  if  a  case  proper  for  such 

2.  See  Adams  v.  Adams.  100  Mass.  a  writ  under  the  English  cases  referred 

365,  in  which  the  court,  after  stating  to.  was  made  out,  he  would  hesitate 

that  no  writ  of  supplicavit  had  ever  about  granting  it,  there  being  no  reason 

issued  from  it,   held  that   its  equity  why  the  petitioner  should  not  apply  to 

jurisdiction  did  not  warrant  the  issue  a  justice  of  the  peace  to  bind  the  other 

of  a  writ  of  supplicavit  on  the  petition  to  his  good  behavior, 

of  a  wife  against  her  husband,  who  In  South  Carolina  in   1809  the  court 

was  guilty  of  such  cruel  and  abusive  gave   relief  to  a  wife  in  case  of  im- 

treatment   of   her   as    would    sustain  proper  severity   by   her  husband   by 

a  libel   for    a    divorce   from   bed  and  awarding  a  supplicavit  commanding 

hioard,  and  who  refused  to  support  her  the  sheriff  to  take  surety  of  the  peace 

and  their  minor  child;  and  this  even  from  the  defendant  towards  his  wife  in 

although  the  petitioner  had  religious  the  amount  of  one  thousand  dollars, 

and  conscientious  scruples  against  ap-  Prather  v,  Prather,  4  Desaus.  (S.  Car.) 

plying  for  a  divorce  and  so  obtaining  33. 

alimony.    And  see  i  Hawk.  P.  C,  c.  8.  Adams  v.  Adams,  100  Mass.  365; 

60.  §  10,  where  it  was  said:  "  It  seems  Clavering's  Case.  2  P.  Wms.  203. 

needless  to  give  a  particular  account  "  This  Writ  Lieth  when  a  man  is  in 

of  the  execution  of  the  writ  of  suppli-  fear  or  doubt  that  another  will  beat  or 

cavit,  because  I  do  not  find  that  it  is  assault  him,  and  lieth  properly  where 

much  in  nse  at  this  day."  one  man  doth  threaten  another  man  to 
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Prootdnr*.  SUPPLICA  VIT.  BiMhwge. 

writ  against  her  husband  in  the  case  of  threatened  ill-treatment ; 
and  this  was  its  most  common  use.^ 

m  PBOCEDiniE  —  1.  In  OeneraL  —  The  course  of  procedure 
after  the  writ  of  supplicavit  was  sued  out  upon  proper  petition 
and  oath  '  seems  to  have  been  to  arrest  the  defendant  on  such 
writ  and  bring  him  before  the  sheriff  or  a  justice  of  the  peace, 
when  a  recognizance  in  a  reasonable  sum,  with  sureties,  was 
taken,  and  the  defendant  was  then  discharged  by  writ  of 
supersedeas.' 

2.  Discharge.  —  It  seems  to  have  been  the  rule  in  case  of  sup- 
plicavit, as  in  case  of  articles  of  the  peace,  to  discharge  the  party 
at  the  end  of  a  year  if  nothing  further  had  happened.*  Where, 
however,  the  cause  which  led  to  the  ill-treatment  upon  which  a 
supplicavit  was  granted  continued,  the  court  might  refuse  to 
discharge  the  supplicavit.^ 

kill,  beat,  or  assault  him;  then  may  he  violence   and    abuse.       Sometimes  it 

come  into  the  chancery  and  pray  to  was  thought  necessary  to  make  a  tem- 

have  such  a  writ   unto  the  sheriff."  porary  provision  for  a  wife  who  had 

Fitzherbert  Nat.  Brev.  79.  left  her  husband   because  it  was  not 

1.  Fitzherbert    Nat.    Brev.   80,   238;  safe  to  live  with  him,  until  he  would 

Heyn's  Case,  2  Ves.  &  B.  182;  Dob-  receive  her  back.     An  attempt  to  use 

byn's  Case,  3  Ves.  &  B.  183;  Baynum  the  process  for  the   direct  purpose  of 

t/.   Baynum,   Ambl.   63;   Ex  p.  King,  obtaining   alimony    to   enable   her  to 

Ambl.   240,   333;    Rex  v.  Lee,  2  Lev.  have    a     permanent    separate    main- 

128.     See  also  Adams  v,  Adams,  100  tenance  would  have  been  regarded  as 

Mass.  365.  an  abuse." 

Writ  Did  Not  Contomplate  Separation.  2.  Fitzherbert    Nat.   Brev.  79.     See 

—  In  Head  v.  Head,  3  Atk.  547,  it  was  also    Adams    v.    Adams,    100    Mass. 

held  that  security  was  taken  and  the  365. 

writ  granted  upon  the  supposition  that  3.  Fitzherbert  Nat.  Brev.  80,  81. 
the  parties  would  live  together.  Beeniity  to  Be  Boasonable.  —  In  Tun- 
In   Rex  V.   Lee,  2  Lev.   128,  it  was  nicliflf's   Case,  i  Jac.  &  W.  348,  it  was 
held  that  the  court  had  power  only  to  held  that  the  security  under  a  writ  of 
bind  the  husband  to  his  behavior,  not  supplicavit  on  articles  by  a  wife  against 
to  remove  his  wife  from  him.     Cited  xn  her  husband  is  not  to  be  unreasonable 
Adams  v.  Adams,  100  Mass.  365,  the  with  reference  to  his  circumstances, 
court  saying:  "  It  never  was  a  direct  4.  Baynum    v.   Baynum,  AmbL  63; 
object  of  the  writ  of  supplicavit  to  give  Exp,  King,  Ambl.  333.     See  also.£jr/. 
alimony.     Its  purpose  was  to  protect  King,  Ambl.  240. 
the  complaining  party  from  personal  6.  Exp.  King,  Ambl.  333. 

21  Encyc.  PI.  &  Pr.  — 14  209  Volume  XXL 


SURCHARGING  AND  FALSIFYING. 

Beflnitions.  —  By  the  phrase  **  surcharging  and  falsifying,"  as 
used  In  the  courts  of  chancery,  is  denoted  the  liberty  which 
such  courts  will  occasionally  grant  to  a  plaintiff  who  disputes  an 
account  which  the  defendant  alleges  to  be  settled,  to  scrutinize 
particular  itenns  therein  without  opening  the  entire  account.*  In 
equity  practice  to  surcharge  is  to  prove  the  omission  of  an  item 
from  an  account  which  is  before  the  court  as  complete,  which 
item  should  be  inserted  to  the  credit  of  the  party  surcharging.* 
To  falsify  is  to  prove  that  an  item  to  the  debit  of  the  person  falsify- 
ing, in  an  account  which  is  before  the  court  as  complete,  should 
have  been  omitted.* 

As  to  the  Xaxmer  of  Procodnre  when  it  is  desired  to  surcharge  or 
falsify  an  account,  see  the  appropriate  articles  in  this  work  to 
which  reference  is  made  in  the  notes.* 

1.  Brown's  L.  Diet.;  i  Story's  Eq.  credit  ought  to  be  made,  such  party 
Jur.  (i3lh  ed.),  §  523.  See  also  Cover  surcharges,  that  is,  adds  to  the  ac- 
V.  Hall,  3  Har.  &  J.  (Md.)  43;  Brown  count;  and  if  anything  should  be  in- 
V.  Vandyke,  8  N.  J.  Eq.  795;  Bruen  v.  serted  which  is  wrong,  he  is  at  liberty 
Ilone,  2  Barb.  (N.  Y.)  586;  Bullock  v.  to  show  it,  and  this  is  a  falsification." 
Boyd,  Hofifm.  (N.  Y.)  294.  Philips  f..  Belden,  2  Edw.  (N.  Y.)  23. 

Effect  upon  Aooount. — To  surcharge  *'A   surcharge   is  appropriately  ap- 

and  falsify  leaves  the  account  stated  in  plied  to  the  balance  of  the  whole  ac- 

full  force  except  so  far  as  errors  and  count  and  supposes  credits  to  be  omit- 

mistakes   are   shown.     Rehill   v.    Mc-  ted  which  ought  to  be  allowed;   and 

Tagde,  114  Pa.  St.  82.  falsification  applies  to  some  item  of  the 

2.  Bouv.  L.  Diet.  debits,  supposing  it  to  be  wholly  false 

3.  Bouv.  L.  Diet.  or  in  part  erroneous."     Bruen  r.  Hone, 
The  right  to  surcharge   and  falsify     2  Barb.  (N.  Y.)  586. 

was  thus  defined  by  Lord  Chancellor  FalsifieaUon  by  Showing  Inolnsioxi  of 
Hardwicke,  in  Pit  v.  Cholmondeley,  2  Wrong  Charge.  —  In  Young  v.  Hill,  67 
Ves.  565:  '*  The  onus  probandi  is  N.  *¥.  162,  it  was  held  thai  an  account 
always  on  the  party  having  that  lib-  might  be  falsified  by  showing  the  in- 
erty  [to  surcharge  and  falsify],  for  the  elusion  therein  of  a  wrong  charge, 
court  takes  it  as  a  staled  account  and  4.  See  articles  Accounts  and  Ac- 
establishes  it.  But  if  any  of  the  par-  counting,  vol.  i,  p.  102;  Guardians, 
ties  can  show  an  omission  for  which  vol.  9,  p.  966-968,  notes;  Settlement 
credit oughi  to  be,  thai  is  a  surcharge;  of  Decedents'  Estates,  vol.  19,  p. 
or  if  anything  is  inserted  that  is  a  819;  Trusts  and  Trustees. 
wrong  charge,  he  is  at  liberty  to  show  Jnrisdiotion  of  County  Court.  —  In  Ten- 
it,  and  that  is  falsification.  But  that  n^jj^r^  County  Courts  have  no  jurisdic- 
must  be  by  proof  on  his  side.  And  tion  to  surcharge  and  falsify  the  final 
that  makes  a  great  difference  between  settlemenisof  guardians  made  therein, 
the  general  cases  of  an  open  account  assucb  jurisdiction  belongs  to  chancery 
and  where  only  to  surcharge  and  courts  alone.  Hendrickson  t^.  Mayton, 
falsify,  for  such  must  be  made  out."  100  Tenn.  80,  ciHng^  Roy  t/.  Giles,  4  Lea 
"  If  either  party  can  show  an  omis-  (Tenn  )  535,  and  Pickens  v,  Bivens,  4 
sion    for   which   an  entry  of  debit  or  Heisk.  (Tenn.)  229. 
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SURETYSHIP. 

See  article  PRINCIPAL  AND  SURETY,  vol.  16,  p.  925,  and  the 

cross-references  there  given. 


SURFACE  WATER. 

See  articles  DRAINAGE,  vol.  7,  p.  309;  WATERS  AND 

WA  TERCOURSES. 


SURPLUS  MONEY. 

By  S.  B.  Fishbr. 

I  XOBTOAGS  FOBSOLOSiniES,  212. 
I.  Sales  under  Decree,  212. 

a.  General  Rule  as  to  Control  of  Court  over  Surplus^  212. 

b.  Proceedings  to  Secure  Distribution,  213. 

(i)  Petition,  213. 

(2)  Application  for  Order,  213. 

(3)  Notice,  213. 

(4)  Reference,  214. 


(a)  Order,  214. 

I    - 

(ji)  Report  of  Referee^  215. 


?^)  Who  May  Be  Heard  before  Referee,  214. 


Powers  of  Referee,  214. 


aa.  Necessity  for,  215. 
bb.  Requisites  of  Report,  21^. 
(e)  Exceptions  to  Report,  215. 
e.  Power  of  dourt  over  Referee* s  Report,  215. 

d.  Order  for  Distribution,  216. 

e.  Costs  of  Distribution,  216. 

3.  Sales  under  Trust  Deeds  and  Power-of -sale  Mortgages,  216. 

a.  Manner  of  Determining  Rights  of  Claimants  to  Surplus, 

216. 
(i)  In  General,  216. 
(2)  Form  of  Action,  217. 

b.  Accrual  of  Right  to  Sue,  217. 
€,  Parties^  218. 

d.  Declaration  or  Complaint,  220. 

e.  Plea  of  Statute  of  Limitations  by  Mortgagee  with  Power 

of  Sale,  221. 
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Mortgage  Foreolosum.       SURPLUS  MONEY.  SalM  nndtr  Dmtm. 

n.  SHEBIFF'B  SALEB,  221. 

1.  Control  of  Court  over  Surplus  Proceeds ^  221. 

2.  Settlement  of  Conflicting  Claims y  221. 

a.  Payment  of  Money  into  Court  by  Officer ^  221. 

b.  Determination  of  Claims  upon  Motion^  222. 

I  HoBTGAGE  F0BECLOBUBE8 — 1.  Sales  under  Decree  —  a.  Gen- 
eral Rule  as  to  Control  of  Court  over  Surplus.  —  After 
the  sale  of  property  under  a  decree  of  mortgage  foreclosure  any 
surplus  proceeds  remaining  after  the  payment  of  the  mortgage 
debt  and  the  expenses  of  the  sale  stand  in  place  of  the  equity  of 
redemption  in  the  land.  The  general  practice  is  for  such  surplus 
proceeds  to  be  paid  into  court  to  await  distribution  by  the  order 
of  the  court  according  to  the  rights  of  the  parties,  and  it  is  proper 
for  the  court  to  decree  such  disposition  of  them.^  Where  such 
surplus  money  has  been  paid  into  court  it  is  under  the  control 
and  jurisdiction  of  the  court  in  the  foreclosure  action,  and  it  is 
fitting  and  proper  for  the  court  in  that  action  to  distribute  it.* 

1.  Failure  80  to  Order  Ko  Oroiind  for  forced  in  their  respective  order  of  pri- 

Beversal.  —  In    Clark    v,   Carnall,    18  ority."    See  also  Tyson  cf.  Harrington, 

Ark.  209,  the  court,  in  holding  it  proper  6  Ired.  Eq.  (N.  Car.)  331. 

to    decree    that    the    surplus    money  8.  Baker  t/.  Baker,  70  Hun  (N.  Y.) 

should   be   brought   into  court,   said:  95;  Sweet  v,  Jacocks,  6  Paige  (N.  Y.) 

'*  In  one  respect,  the  decree  is  imper-  355;    Wolfers  v.  Duffield,  (Supm.  Ct. 

feet,  for  the  reason  that  the  court  be-  Gen.  T.)  55  N.  Y.  St.  Rep.  485;  Loucks 

low  might  have  proceeded  to  decree  v.  Van  Allen,  (Supm.  Ct.  Spec.  T.)  11 

the  money  arising  from  the  sale  of  the  Abb.  Pr.  N.  S.  (N.  Y.)  427;  Rochester 

mortgaged    premises    to  be    brought  Sav.  Bank  v.  Whitmore,  25  N.  Y.  App. 

into  court,  and  there  have  determined  Div.   491;    Felts  v,    Martin,  20  N.  Y. 

the  rights  of  the  parties  in  interest  to  App.  Div.  60. 

the  fund  in  accordance  with  their  re-  In  Mutual  L.  Ins.  Co.  v.  Bowen,  47 
spective  equities,  and  [we]  think  this  Barb.  (N.  Y.)  618,  it  was  held  that  a 
would  have  been  the  proper  and  appro-  foreclosure  suit  cannot  be  said  to  have 
priate  course.  But  for  this  alone  we  do  terminated  until  the  surplus  moneys 
not  feel  that  we  should  be  warranted  in  are  disposed  of  in  that  suit,  and  that 
reversing  the  decree,  even  if  we  sup-  the  court  has  not  only  the  power  but 
posed  we  had  full  cognizance  of  the  it  is  its  duty  in  that  action  to  provide 
cause  as  to  the  appellants,  which  we  for  the  equitable  distribution  or  dis- 
will  hereafter  determine.  The  rights  position  of  the  surplus  moneys.  See 
of  all  the  defendants  to  the  excess  of  also  Ellis  v.  Southwell,  29  III.  549, 
money  arising  from  the  sale  of  the  holding  it  to  be  the  practice  in  fore- 
mortgaged  premises  may  yet  be  pro-  closing  a  mortgage  to  make  all  incum- 
tected  and  determined  before  this  brancers  parties  and '*  to  ascertain  and 
cause  is  fully  disposed  of  in  the  court  settle  the  rights  of  all  parties,  decree 
below,  after  the  commissioner,  who  the  payment  of  the  mortgaged  debt, 
has  been  appointed  to  make  the  sale  and  on  default  a  sale  of  the  premises 
under  the  decree  already  rendered,  and  the  application  of  the  proceeds  in 
makes  report  of  his  proceedings  to  the  satisfaction  of  each  incumbrance,  ac- 
court,  and  shows  a  balance  of  cash  in  cording  to  priority,  and  a  payment  of 
his  hands.  It  is  presumed  it  would  be  any  surplus  to  the  mortgagor.*' 
competent  for  the  court,  on  petition  or  Bill  or  Beferenoe  —  Dismtion  of  Ck>iirt. 
other  appropriate  showing  on  the  part  —  In  Sweet  v.  Jacocks,  6  Paige  (N.  Y.) 
of  the  defendants,  to  determine  the  355,  it  was  held  that  where  a  fund  aris- 
rights  of  those  parties  to  that  fund,  ing  from  the  surplus  moneys  in  a  fore* 
with  the  view  that  their  liens  be  en-  closure  suit  is  in  court,  or  is  in   the 
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Kortgag«  rorMlosurM.       SURPL  US  MONE  V.  Salat  under  Decree. 

*.  Proceedings  to  Secure  Distribution  — (i)  Petition.  — 

Any  person  who  at  the  time  of  a  sale  under  a  decree  of  foreclosure 
has  an  interest  in  or  lien  upon  the  property  sold  or  a  part  thereof 
may,  after  such  decree,  file  a  petition  setting  forth  the  nature 
and  extent  of  his  claim  and  praying  for  an  order  directing  the 
payment  to  him  of  the  surplus  money  or. a  part  thereof.* 

(2)  Application  for  Order.  —  In  New  York  a  person  claiming 
an  interest  in  the  property  sold  may,  after  having  filed  the 
required  petition,  and  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  Supreme  Court,  at  a  term  held 
within  the  judicial  district  embracing  the  county  where  his 
petition  is  filed,  for  an  order  pursuant  to  the  prayer  of  his 
petition.* 

(3)  Notice.  —  It  is  in  some  states  expressly  provided  by  statute 
that  where  application  is  made  for  the  surplus  remaining  after  a 
sale  under  a  deed  of  foreclosure,  due  notice  thereof  must  be 
given,*  and   an  order  for  the  payment  of  the  moneys  to  the 

hands  of  the  officers  of  1  he  court,  it  is  Mich.  313;  Smith  v.  Smith,  13  Mich. 

a  matter  of  discretion  with  the  court  to  258. 

direct  the  filing:  of  a  bill  to  ascertain  8.  Code  Civ.  Pro.  N.  Y.,  g  2406. 

the  rights  of  conflicting  claimants,  or  3.  Smith    v.   Smith,    13   Mich.    258; 

to  settle  their  rights  upon  a  reference  Van  Voast  v,  Cushing,  32  N.  Y.  App. 

to  a  master.    And  a  claimant  who  has  Div.  116:   Felts  v.   Martin,   20  N.   Y. 

obtained   a  reference  to  ascertain  his  App.  Div.  60. 

right  to  such  surplus  can  not  afterwards  Bnle  of  Court.  —  In  Kingsland  v.  Cbet- 

object  to  the  claims  of  other  persons,  wood,  39  Hun  (N.  Y.)  610,  it  was  said, 

as  improper  to  be  settled  on  a  refer-  in  referring  to  rule   64:      *'And  that 

ence  without  a  bill  filed  by  them.  this  was  not  intended  to  be  restricted 

Pow«r  of  Court  After  I^th  of  Mort-  to  liens  appearing  by   the  records  is 

gagor.  —  In    Loucics    v.    Van    Allen,  evident  from  the  further  requirement 

(Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N.  S.  contained   in   the  rule,  that  the  party 

(N.  Y.)  427,  it  was  held  that  where  the  *  moving  for  the  reference  shall  show 

mortgagor  is  dead  the  Supreme  Court  by  affidavit  what  unsatisfied  liens  ap- 

has  power  to  distribute  the  surplus  on  pear  by   such    official    searches,   and 

a  mortgage  foreclosure  among  the  per-  whether  any  and  what  other  unsatisfied 

sons  entitled,  and   would  not,  there-  liens  were  known  to  him   to  exist.'  " 

fore,  direct  the   county  treasurer,  in  Quoted  in    Felts   v.  Martin,  20  N.  Y. 

whose  hands  such  surplus  was,  to  pay  App.  Div.  60. 

it  to  the  surrogate  according  to  2  Laws  Kotioe  Bofore  Confirmation  of  Report. 

1867,  p.  1690,  c.  658.  — In  Van  Voast  v.  Cushing,  32  N.  Y. 

Btayof  BlstrlbntiononGTonndof  Fraud.  App.  Div.  116,  it  was  held  that  the  re- 

—  Distribution   of  the    surplus    on    a  quirement  of  notice  applies  to  every 

foreclosure  sale  will  not  be  stayed  to  application  relating  to  the  distribution 

await  the  determination  of  a  pending  of  surplus    after  a    foreclosure  of  a 

action  brought  by  the  heir  of  a  former  mortgage,  including  even  a  motion  for 

owner  of  the  land  to  set  aside  his  debt  an  order  confirming  the  report  of  the 

on  the  ground  of  fraud,  as  all  ques-  referee. 

tions  as  to  the  fraudulent  character  of  In  Kiohigan,  where  an  application  is 

the  conveyance  can  be  tested  in  thesur-  made  for  the  surplus  money  after  sat- 

p1  us  proceedings.     Wolfers  z/.  Duffield,  isfaclion  of  a  decree  of  foreclosure  all 

(Supm.  Ci.  Gen.  T.)  55  N.  Y.  St.  Rep.  the  parties  to  the  foreclosure  suit  are 

485.  entitled   10  notice  in  order  that  they 

1.  Code   Civ.    Pro.    N.   Y,,   §  2405;  may  appear  and  contest  the  right  of  the 

King  V.  West,  (Supm.  Ct.  Spec.  T.)  10  applicant  and  assert  their  own  rights. 

How.  Pr.  (N.  Y.)  333;  Baker  v.  Baker,  Smith  v.  Smith,  13  Mich.  258.     See  also 

70  Hun  (N.  Y.)  95;  Sibley  v.  Baker,  23  Sibley  v.  Baker,  23  Mich.  312. 
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petitioner  without  notice  to  the  proper  parties  or  the  appearance 
of  such  parties  is  erroneous  and  will  be  reversed.* 

(4)  Reference  —  (a)  Order.  —  After  the  presentation  of  the  proper 
petition  and  due  notice  thereof,  the  court  may  order  a  reference 
for  the  purpose  of  ascertaining  the  rights  of  the  different  claim- 
ants to  the  surplus.* 

(b)  Who  Kay  Be  Heard  before  Beferee.  —  Where  a  reference  has  been 
ordered  upon  the  hearing  before  the  referee,  all  parties  to  the 
action,  or  any  persons  who  had  a  lien  upon  the  mortgaged 
premises  at  the  time  of  the  sale  and  have  filed  proper  notice,  are 
entitled  to  notice  thereof  and  may  appear  and  be  heard.' 

(0)  Powen  of  Beferee.  —  The  powers  of  the  referee  in  such  a  pro- 
ceeding are  very  broad.  He  may  hear  any  evidence  which  may 
be  offered  affecting  the  judgment  or  lien  upon  which  the  claim 
to  the  surplus  is  founded.  He  can  take  evidence  or  investigate 
any  legal  or  equitable  question  pertaining  to  the  issue  the  same 
as  could  be  done  in  an  independent  or  original  action,^  and  he  is 

1.  Smith    V.    Smith,    13   Mich.   258.  reference  provided  for  in  this  class  of 

See  also  Felts  Z'.  Martin,  20  M.  Y.  App.  cases  is  to  afford  an  opportunity  to  the 

Div.  60.  parties  to  litigate  and  dispose  of  their 

8.  Ex  p,   Allen,   2  N.   J.    Eq.   388;  contesting  claims  asserted  by  way  of 

Ward  V.  Montclair  R.  Co.,  26  N.  J.  Eq.  liens  upon  the  fund.    And  the  referee 

230;   Kingsland  v.  Chetwood,  39  Hun  has  full  power  and  authority  to  hear 

(M.  Y.)  602;  King  V,  West,  (Supm.  Ct.  all  the  evidence  which  may  be  offered 

Spec.  T.)  10  How.  Pr.  (N.  Y.)  333;  Hul-  affecting  the  adjustment  of  iheir  con- 

bert  V,   McKay,  8  Paige  (N.  Y.)  651;  troversy.     He  may  receive  proof  that 

Union  Dime  Sav.  Inst,  v,  Osley,  4  Hun  an  asserted  lien  for  any  cause  is  with- 

(M.  Y.)  657;  Husted  v.  Daicin,  (Supm.  out  foundation;   or  that  it  has    been 

Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  137;  overstated   in    amount,  or  otherwise 

Gutwillig  {/.  Wiederman,  26  N.  Y.  App.  satisfied  and  discharged,  either  by  pay- 

Div.   26.      And  see  generally  article  ment  or  the  dealings  of  the  parties,  or 

References,  vol.  17,  p.  978.  that  the  claimant  has  placed  himself  in 

In  Few  York,  under  Code  Civ.  Pro.,  a  position  where  the  law  will  not  per- 

§  2407,  '*  upon  the  presentation ^of  the  mit  him  to  participate  in  the  surplus, 

petition,  wiih  due  proof  of  notice  for  In   fact,   the  authority  the  referee  is 

application,  the  court  must  make  an  entitled  to  exercise  for  the  hearing  and 

order  referring  it  to  a  suitable  person  disposition  of  the  claims  is  as  exten- 

to  ascertain  and  report  the  amount  due  si  ve  as  the  claims  therselves,  and  the 

to  the  petitioner,  and  to  each  other  per-  legal  and  equitable  objections  that  may 

son,  which  is  a  lien  upon  the  surplus  be   made   to  their    allowance.      This 

money;   and  the  priorities  of  the  sev-  measureof  authority  seems  to  be  within 

eral  liens  thereupon."  the  decision  of  Bergen  v.  Carman,  79 

3.  Baker  z/.  Baker,  70  Hun  (N.  Y.)95.  N.  Y.  146,  and  Fliess  v.  Buckley,  90  N. 
Personal  EepreeentatiYef.  --  In  Smith  Y.  286,  which  very  much  enlarged  the 

c/.   Smith,    13  Mich.   258,   it  was  held  rule  as  it  was  supposed  to  exist  when 

that,    upon   a  sale  under  a  decree  of  Union  Dime  Sav.  Inst.  v.  Osley,  4  Hun 

foreclosure,  surplus  money  remaining  (N.  Y.)  657,  was  decided.     The  referee 

in  court   after  the  satisfaction  of  the  did  not  transcend  this  authority  in  the 

decree  is   personal  estate;   and  if  the  hearing  which  toolc  place  before  him, 

owner  of  the  equity  of  redemption  dies  but  he  acted  entirely  within  its  limits." 

subsequently  to  the  sale,  his  personal  Kingsland  v,  Chetwood,  39  Hun  (N. 

representatives  should  be  made  parties  Y.)&2. 

to  a  petition  for  such  surplus.  Kecetiity  for  Verifioation  of  daims.  — 

4.  Per  Lewis,  J.,  in  Baker  v.  Baker,  In    Hulbert   v.    McKay,  8   Paige  (N. 
70  Hun  (N.  Y.)95.  Y.)  651,  it  was  held  that   parties  and 

KeMnre of  Beferee*!  Authority.—"  The    other  claimants,  upon  a  reference  to  a 
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required  to  find  facts  and  conclusions  of  law.'  But  it  would 
seem  that  the  only  liens  that  the  referee  can  take  into  considera- 
tion are  absolute  liens,  i.  ^.,  those  which  subject  the  property  to 
sale  and  are  distinct  from  equitable  claims  not  yet  matured  into 
liens,* 

(d)  Report  of  Referee  —  aa.  Necessity  for.  —  Where  an  order  of 
reference  has  been  made  on  petition  for  surplus  moneys  remain- 
ing after  the  foreclosure  of  a  mortgage,  a  report  is  necessary  in 
order  that  all  parties  interested  may  have  an  opportunity  to  file 
exceptions.* 

bb.  Requisites  of  Report  —  In  General.  —  The  general  requisites 
of  a  referee's  report  in  the  case  of  a  petition  for  surplus  money 
are  the  same  as  in  the  case  of  other  references.^ 

Partiealer  Beqnirementi.  —  The  amount  of  the  surplus  should  be 
stated,  and  if  the  party  obtaining  the  reference  is  not  entitled 
to  the  whole  of  the  surplus  moneys,  the  master  should  ascertain 
and  report  who  is  entitled  to  the  residue,  so  that  upon  the  com- 
ing in  of  the  report  an  order  may  be  made  disposing  of  the  whole 
of  the  fund  in  court.* 

(e)  EzoepiionB  to  Report.  —  It  seems  that  all  parties  interested  may 
file  exceptions  to  the  report  of  the  referee.* 

c.  Power  of  Court  over  Referee's  Report.  —  Upon  the 

master  to  ascertain  the  rights  to  the  ance  of  evidence  is  against  its  pro- 
surplus  moneys  upon  a  mortgage  sale,  priety,  or  it  is  apparent  that  the  referee 
must  verify  their  claims  in  the  same  hasclearly  misunderstood  the  evidence, 
manner  as  creditors  coming  in  under  yet  the  rule  is  not  conclusive  even  in 
a  decree  are  required  to  do;  and  the  such  cases,  and  each  proceeding  stands 
master  may  examine  the  claimants  upon  its  own  elements,  to  be  disposed 
upon  oath  touching  their  respective  of  as  they  affect  the  appellate  tribunal." 
claims  8.  Exp.  Allen,  2  N.  J.  £q.  388. 

1.  Baker  t/.  Baker,  70  Hun  (N.  Y.)  95.  4.  As  to  the  general  requisites  of  a 

2.  King  V,   West,  (Supm.  Ct.  Spec.  referee*sor  a  master's  report,  see  article 
T.)  10  How.  Pr.  (N.  Y.)  333.     See  also  Referrnces.  vol.  17,  p.  1034. 
Husted  V.  Dakin,  (Supm.  Ct.  Spec.  T.)  5.  Franklin  r.  VanCoti,  11  Paige  (N. 
17  Abb.  Pr.  (N.  Y.)  137.  Y.)  129. 

Beference  Hot  Granted  to  Inyestigata  Dnty  of  Kaster  to  Ascertain  Kotification 

and    Determine    Contested    Claims.  —  In  of  Proper  Parties. —  In  Hulbert  v.  Mc- 

Union  Dime  Sav.  Inst.  v.  Osley,  4  Hun  Kay,  8  Paige  (N.   Y.)  651.  it  was  held 

(N.  Y.)  657,  it  was  held  that '*  the  order  that    before   the    master    proceeds    to 

of  reference  usually  made  to  ascertain  make   his   report  as   to  such  surplus 

and    report    the    amount    of    surplus  moneys   he   should    ascertain,   by  the 

monesr  remaining  after  a  sale  on  fore-  proper  certificate  and  other  evidence, 

closure,    and    ihe    liens    and    claims  that  all  claimants  and  other  proper  par- 

against  the  same,  and  their  priorities,  ties  have  been  notified  or  summoned 

is  not  granted  for  the  investigation  and  to  attend  before  him  on  such  reference, 

determination     of    contested     claims.  And  the  fact  that  such  certificate  and 

but   for  the   purpose   of    ascertaining  evidence  were    produced   before   him 

liens  and  claims  about  which  there  is  should  be  stated  in  the  report, 

no  dispute,  and  to  settle  the  priorities  6.  See  Ex  p.  Allen,  2  N   J.  Eq.  388; 

of  the  liens,  that  each  may  be  adjusted  Van  Voast  v.  Gushing,  32  N.  Y.  App. 

according    to    its    legal    status;    that  Div.  116;  Hulbert  v.  McKay,  8  Paige 

though  the  rule  is  in  favor  of  a  referee's  (N.  Y.)  651.     As  to  objections  to  and 

report  in  actions  regularly  commenced  review  of    master's  proceedings   gen- 

as  such,  when  conflict  in  the  evidence  erally,  see  article  References,  vol.  17, 

and  proof  exists,  unless  the  preponder-  p.  1043. 
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coming  in  of  the  report  of  the  referee,  the  court  has  ample 
power  to  confirm,  set  aside,  or  refer  back  such  report  for  such 
further  proofs  as  may  seem  just  and  equitable,  and  while  the 
moneys  remain  in  the  court  undistributed,  the  court  may  at  any 
time  vacate  an  order  confirming  the  report  and  refer  the  matter 
back  to  the  referee  for  further  proof. ^ 

d.  Order  for  Distribution.  —  Where  a  referee's  report  has 
come  in  and  has  been  confirmed,  the  court  should  make  such  an 
order  for  the  distribution  of  the  surplus  money  as  justice  may 
require.* 

e.  Costs  of  Distribution.  —  The  court  has  power  to  impose 
costs  upon  any  of  the  parties,  payable  either  personally  or  out  of 
the  fund.*  The  exercise  of  such  power  is  discretionary,  and  since 
it  presents  no  question  of  law  it  has  been  held  not  subject  to 
review  on  appeal.* 

8.  Sales  onder  Trust  Deeds  and  Power-of-sale  Horl^agei  —  a.  Man- 
ner OF  Determining  Rights  of  Claimants  to  Surplus  — 

(i)  In  General  —  Action  at  Law.  —  In  the  case  of  sales  under  trust 
deeds  and  power-of-sale  mortgages,  the  surplus  may  be  recovered 
and  the  rights  of  the  different  claimants  to  such  surplus  may  be 
determined  by  means  of  an  action  at  law.* 

1.  Mutual  L.  Ins.  Co.   v,   Salem,   3  Personal  Liability  for  KeedlaM  Costs. 

Hun(N.  Y.)  117,  wherein  it  was  queried  — Unsuccessful   claimants  of   surplus 

whether  such  an  order  was  appealable,  moneys  arising  from  a  mortgage  sale 

Appeal  —  Imposition     of     Costs.  —  In  will    be  charged  with  the  extra  costs 

Bergen  v.  Carman,  79  N.  Y.  146,  it  was  occasioned  by  their  claims  where  the 

held  that  where  an  order  of  the  Gen-  claim  of  the  successful  party  is  just 

eral  Term    reversed   an   order  of   the  and  equitable,  and  the  amount  of  the 

Special  Term  as  to  the  disposition  of  surplus  is  small,  and  a  large  amount 

surplus  moneys  in  a  foreclosure  suit,  of  unnecessary  costs  has  been  incurred 

and   sending   the   cause   back   to    the  in  the  litigation  of  the  claims.    Lawton 

referee   imposed    costs  absolutely,   in  r.  Sager.  11  Barb.  (N.  Y.)  349. 

this  respect  it  was  a  final  decision  and  4.  Hyman  v.  Hauff,  138  M.  Y.  48. 

appealable.     It  seems,    however,  that  As  to  appeals  from  the  taxation  of 

in  the  absence  of  such  a  provision  as  costs  generally,  see  article  Costs,  vol. 

to  costs  the  order  is  not  appealable.  5,  pp.  251-253. 

8.  Code   Civ.    Pro.    N.    Y.,   §    2407;  5.  Alabama.  —  Webster  z'.  Si ngley,  53 

Hulbert  v.  McKay,  8  Paige  (N.  Y.j  651.  Ala.  208;  Hayes  v.  Woods,  72  Ala.  92. 

As  to  decree  or  judgment  after  refer-  Illinois.  —  Ballinger  v.  Bourland,  87 

ence  generally,  see  article  References,  III.  513. 

vol.  17,  p.  io63.  Massachusetts.  — Cook  v.  Basley,  123 

Final  Order  Before  Payment  of  Money.  Mass.  396;  Johnson  v.  Cobleigh,   152 

—  In  Ex  p.   Allen,  2  N.  J.  Eq.  388,  it  Mass.  17. 

was  held  that  where,  upon  petition  for  Michigan.  —  Millard    v,    Truax,    50 

surplus  money,  an  order  of  reference  is  Mich.   343;  Owen  z^.  Baxter,  97  Mich, 

maie   to   a  master,   the   master   must  539. 

make  his  report  and  a  final  order  of  the  Minnesota,  —  Bailey    v,    Merritt,    7 

court  must  be  made  in  the   premises  Minn.  159. 

before  the  money  can  be  paid  over.  Neio  York.  —  Cope  v.  Wheeler,  41  N. 

8.  Hyman  v.  Hauflf.  138  N.  Y.  48.  Y.  303;    Davenport  v.   McChesney,  86 

Costs  Chargeable  to  Fand.  —  The  costs  N.    Y.   242;  Matthews  v,    Duryee,  45 

and  expenses  of  the  proceedings  on  an  Barb.  (N.  Y.)  69. 

application  for  the  distribution  of  sur-  North  Carolina. -^  Vick  v.  Smith,  83 

plus  moneys  are  properly  chargeable  N.  Car.  80. 

to  ihe  fund.     Oppenheimer  t/.  Walker,  Pennsylvania. — Stoever  v,  Stoever, 

3  Hun  (N.  Y.)  30.  9  S.  &  R.  (Pa.)  434. 
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Interpleader.  —  In  certain  cases  the  party  holding  the  surplus 
may  cause  the  claimants  of  such  surplus  to  be  interpleaded.^ 

PAymeat  of  Bnrpliii  to  Bherilt  —  Where  by  statute  the  sheriff  is  the 
proper  officer  to  make  the  sale  and  receive  the  proceeds,  a  pay- 
ment of  the  surplus  money  to  him  by  a  mortgagee  who  buys  in 
the  property  will  be  a  sufficient  defense  to  an  action  for  such 
surplus  brought  by  the  mortgagor  against  the  mortgagee.* 

(2)  Form  of  Action  —  Asenmpeit.  —  An  action  for  money  had  and 
received  is  the  proper  form  of  action  by  a  mortgagor  or  his 
assigns  to  recover  a  surplus  in  the  hands  of  a  mortgagee  with 
power  of  sale.* 


Rhode   Island,  —  Reynolds    r.   Hen-  tion  whatever  in  reference  to  personal 

nessy,  15  R.  I.  215;  Fussell  v.  Hennessy,  estate.*' 

14  R.  I.  550.  1.  See  Hayes  v.  Woods,  72  Ala.  92; 

Wisconsin,  —  Flanders    v,    Thomas,  Fagan  v.  People's  Sav.,  etc.,  Assoc., 

12  Wis.  410.  .55  Minn.  437;  Bleeket  v.  Graham,  2 

Bemedy  at  Law  and  Hot  in  Equity.  —  Edw.  (N.  Y.)  647;  Bevier  v.  Schoon- 
Where  property  sold  under  a  trust  deed  maker,  (Supm.  Ct.  Gen.  T.)  29  How. 
produces  more  than  is  required  to  dis-  Pr.  (N.  Y.)  411;  People  v.  Ulster  Com- 
charge  the  debt  secured  and  reasonable  mon  Pleas,  18  Wend.  (N.  Y.)  628. 
expenses  of  the  sale,  and  the  trustee  As  to  the  subject  of  interpleader  gen- 
refuses  to  pay  over  the  surplus  to  the  erally,  when  proper,  and  the  proceed- 
party  entitled  to  it,  the  remedy  for  its  ings  thereon,  see  article  Interpleader. 
recoirery  is  at  law  and  not  in  equity,  vol.  11,  p.  444. 
Ballinger  z'.  Bourland,  87  111.  513.  8.  Bailey  v,  Merritt,  7  Minn.  159. 

Bill  in  Equity  by  Judor  Inenmbranoer.  8.  Alabama,  —  Hayes  v.  Woods,  72 

—  If  the  holder  of  a  note  secured  by  Ala.  92;  Webster  v,  Singley,  53  Ala. 

deed  of  trust,  on  a  sale,  bids  more  than  208. 

enough  to  pay   his  debt,    he   will   be  Illinois,  —  Laughlin  v.   Heer,  89  111. 

legally  liable  for  the  balance  of  his  bid  119. 

the  same  as  for  any  other  debt,  and  Massachusetts.  —  Cook  v,  Basley,  123 

this  will  not  authorize  the  holder  of  a  Mass.  396;  Johnson  v,  Cobleigh,   152 

junior   incumbrance  on   the   property  Mass.   17;   Buttrick   v,   Wentworth,   6 

sold  to  maintain  a  bill  in  equity  against  Allen  (Mass.)  79;  Varnum  v,  Meserve, 

his  personal  representative  and  heirs,  8  Allen  (Mass.)  158;  Gardners/.  Barnes, 

to  reach  such  surplus,  when  there  is  no  106  Mass.   505;  Wiggin  v,   Heywood, 

allegation  of  the  want  or  insufficiency  118  Mass.  514;  Cranson  v.  Ockington, 

of  the  personal  estate  of  the  deceased  118  Mass.  409. 

purchaser  to   pay  all   his   just  debts.  Michigan,  —  Owen    v.    Baxter,    97 

Laughlin  v,  Heer,  89  111.  119.     In  this  Mich.  539;  Kennedy  t^.  Brown,  50  Mich, 

case  the  court  said:   **  Heirs  are  not  336. 

liable  for  the  debts  of  their  ancestors  New    York,  —  Cope   v,   Wheeler,   41 

where  the  latter  leave  personal  estate  N.  Y.    303;  Beveier  v.   Schoonmaker, 

sufficient  to  discharge   all  just  debts  (Supm.   Ct.   Gen.  T.)  29  How.  Pr.  (N. 

and  demands  against  their  estates;  and  Y.)  411. 

it  devolves  on  those  seeking  to  charge  Pennsylvania,  — Stoever  v.  Stoever,  9 

the  heir  with   the  ancestor's  debt  to  S.  &  R.  (Pa.)  434. 

allege  and  prove,  not  only  the  descent  Assnmpiit  —  Material  Issues, — "There 

of  real  estate  from  the  ancestor,  but  can  be  no  doubt  of  the  proposition  that 

also  either  that  there  was  no  personal  when  a  mortgagee,  in  the  exercise  of  a 

estate,  or  that  it  was  insufficient  to  pay  power  of  sale,  sells  either  land  or  per- 

the  just  demands  against  his  estate,  sonal  property  conveyed   by  the  mort- 

Guy  V.  Gericks,  85  111.  428.     There  is  gage,    and    has    any    surplus   money 

neither  an  actual  averment  to  that  effect  remaining  in  his  hands  after  paying 

here,  nor  anything  that  can   be  con-  the  debt  and  reasonable  costs,  an  action 

strued  as    equivalent    thereto.     It   is  of  assumpsit  will  lie  against  him,  at 

shown  that  real  estate  descended,  and  the  instance  of  the  mortgagor,  to  re- 

of  what  value,  but  there  is  no  allega-  cover  it.     As  it  it  sometimes  stated, 
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6.  Accrual  of  Right  to  Sue  —  Demand  unnaoaMuy.  —  It 
would  seem  that  an  action  for  money  had  and  received  to  recover 
the  surplus  remaining  after  a  sale  under  a  power  will  lie  imme- 
diately after  such  sale,^  and  that  no  demand  is  necessary  in  such 
case,*  since  it  is  the  duty  of  the  defendant  to  pay  over  the 
proceeds,  except  what  he  has  a  right  to  retain,  to  the  parties 
respectively  entitled  thereto,  and  to  do  so  without  delay.* 

c.  Parties  —  Kortgagor  or  Auigu.  —  An  action  for  money  had 
and  received  to  recover  a  surplus  remaining  after  a  sale  under 
a  power  may  be  maintained  by  either  the  mortgagor  or  his 
assignees.* 

'  the  mortgagee  becomes  a  trustee  for  was  held   that  the  mortgagor   could 

the  mortgagor,  as  to  the  surplus  re-  maintain  an  action  for  money  had  and 

ceived.'     *     *     *     A  most  material  received,  brought  within  a  year  of  the 

issue,  in  all  such  cases,  is  the  true  and  sale  on  execution,  to  recover  the  sur- 

correct  amount  of  the  mortgage  debt,  plus  proceeds  in  the  mortgagee's  hands, 

and  therefore  necessarily  the  sum  of  Ko  Setort  to  Equity  Kooeiiary.  —  In 

the  credits  to  which  the  debtor  is  justly  such  an  action  the  subsequent   mort- 

eniitled  as  payments  upon  it."'  Hayes  gagees  may  show  the  amount  of  money 

V.  Woods,  72  Ala.  93.  received  by  the  prior  mortgagee  from 

Onfy  Appropriate  Remedy,  —  In  Stoe-  the  mortgaged  property,  in  order  to  as- 

ver  V.  Stoever,  9  S.  &  R.  (Pa.)  454,  the  certain  the  sum  in  his  hands  to  which 

court,  in  holding  that  indebitatus  as^  they  are  entitled.    No  resort  to  equity  is 

sumpsit  for  money  had  and  received  necessary  to  compel  the  appropriation 

lies  for  a  surplus  arising  from  the  sale  of  the  moneys  thus  received;  the  law 

of  land  moitgage'd  with  authority  for  directs  the  appropriation  of  each  pay- 

the  mortgagee  to  sell,  said:  **  The  ac-  ment  according  to  the  source  or  fund 

tion  is  properly  brought  in  assumpsit;  from  which  it  is  derived.     Webster  v, 

in  no  other  form  could  it  be  supported.  Singley,  53  Ala.  208. 

If  there  was  a  Court  of  Chancery,  in-  4.  Cook  v,    Basley,   123  Mass.   396; 

debitatus  assumpsit  for  money  had  and  Wilkinson    v,    Baxter,   97   Mich.   536; 

received   would  lie  in  such  a  case  as  Reynolds  v,  Hennessy,  15  R.  I.  215. 

this.    That  action  is  in  the  nature  of  a  Ko  IHstinotion  Between  Mortgagor  and 

bill  in  equity,  in  which  the  plaintiff  Persona  Holding  under  Him. —  In  Rey- 

can  recorer everything  which  in  equity  nolds  v,  Hennessy,  15  R.  I.  215,  the 

and  good    conscience    the    defendant  court,  after  citing  numerous  cases  to 

ought  to  refund.     But  where  there  is  the  proposition  that  the  surplus  may  be 

no  Court  of  Chancery,  and  where  there  sued  for  and  recovered  in  actions  at 

is  no  covenant  or  agreement,   under  law,  said:  "  Nor  do  we  find  that  the 

seal,  to  pay  the  surplus  after  discharge  courts  make    any  distinction   in   this 

ing  the  mortgage,  it  is  the  only  appro-  respect   between   the    mortgagor  and 

priate  action.*'  persons  holding  under  him,  the  duty 

1.  Fussell  V,  Hennessy,  14  R.  I.  550;  imposed   by   the  terms  of  the   power 

Reynolds  v.  Hennessy,  15  R.  I.  215.  being    deemed    sufficient    to    raise    a 

8.  Bailey  v,  Merritt,  7  Minn.  159.  promise   to    pay  the   surplus    to    the 

8.  Fussell  V.  Hennessy,  14  R.  I.  550;  owner  of  the  equity  of  redemption,  if 

Reynolds  v.  Hennessy,  15  R.  I.  215.  the  mortgagee  sells  under  the  power. 

Limitation  of   Time  f6r  Aetion.  —  In  since  the  surplus  is  what  the  equity 

Johnson  v.  Cobleigh,  152  Mass   17,  a  sells  for  and  belongs  to  the  owner.*' 

mortgagee  of  land  purchased  the  mort-  Aetionaby  Junior  Mortgagees. —  Monev 

gairor's  eauity  of  redemption   therein  received  from  a  sale  of  the  mortgaged 

at    its    sale  on   execution    to    satisfy  property  and  remaining  in  the  hands 

another  debt  due  to  him  from  the  mort-  of  the  prior  mortgagee  after  the  satis- 

gagor,  and  subsequently   bought  the  faction  of  his  mortgage  is  money  had 

land  at  a  sale  under  a  power  contained  and  received,  belonging  ex  equo  et  bono 

in  the  mortgage,  the  proceeds  of  both  to    the    subsequent    mortgagees,    for 

sales   being  in   excess    of    the    mort-  which  they  may  maintain   assumpsit 

gagor's  entire  indebtedness  to  him.     It  against  the  prior  mortgagee  if  he  re- 
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Aotion  by  Onator.  —  In  the  case  of  a  sale  under  a  deed  of  trust, 

the  grantor  in  the  deed  of  trust  is  the  proper  person  to  bring  an 
action  for  money  had  and  received  to  recover  surplus  due  to  him 
after  the  debt  secured  has  been  satisfied.^ 

fuses  to  pay  it  over.     Webster  v.  Sing-  an  action  by  the  plaintiff  as  receiver  of 

ley,  53  Ala.  208.  the  property  of  N.  to  recover  an  alifeged 

If  a  third  mortgagee  of  land  which  surplus  of  the  amount  bid  on  sale  over 
is  subject  also  to  a  fourth  mortgage  and  above  the  mortgage  debt,  the  de- 
sells,  under  a  power  of  sale  contained  fendant  claimed  to  be  allowed  a  sum 
in  his  mortgage  and  with  the  assent  of  received  by  N.  upon  a  note  made  for 
the  prior -mortgagees,  the  entire  title  in  his  accommodation  by  the  defendant, 
the  land  for  a  sum  sufficient  to  pay  off  This  note  was  not  made  until  about 
all  the  four  mortgages,  the  fourth  mort-  two  months  after  the  sale  under  the 
gagee  can  maintain  an  action  against  mortgage,  and  was  not  paid  by  the 
him  for  money  had  and  received,  defendant  until  after  supplementary 
Cook  V.  Basley,  123  Mass.  396.  The  proceedings  had  been  instituted  against 
court  said:  "  Upon  a  sale  under  a  N.  It  was  held  that  the  defendant 
power  contained  in  a  mortgage  of  real  was  not  entitled  to  the  credit  claimed, 
estate,  the  proceeds  belong  to  those  who  because,  first,  the  note  was  not  a  lia- 
owned  the  legal  title  before  the  sale;  bility  within  the  strict  terms  of  the 
and  the  mortgagee  making  the  sale  is  mortgage;  second,  the  security  of  the 
bound,  after  deducting  the  amount  of  mortgage  was  extinguished  by  the  act 
his  own  mortgage  debt,  with  the  costs  of  the  defendant  before  the  making  of 
and  expenses  of  the  sale,  to  pay  the  the  note;  third,  the  judgment  creditors 
surplus  remaining  in  his  hands  to  the  had  obtained  an  equitable  lien  upon 
mortgagor  or  his  assigns,  according  the  fund  or  debt  before  payment  by  the 
to  their  respective  titles.  Where  the  defendant.  Other  property  of  N.  was 
rights  claimed  under  the  mortgagor,  sold  on  execution  and  bid  off  by  the 
subject  10  the  mortgage,  have  been  ac-  defendant,  but  a  surplus  of  the  pur- 
quired  by  attachment  and  execution  chase  price  which  remained  after  the 
against  him,  difficulties  may  arise  as  satisfaction  of  the  executions  was  not 
to  the  form  of  remedy.  But  where  paid  over  by  the  defendant  to  the 
those  rights  have  been  created  by  his  sheriff.  It  was  also  held  that  an  action 
conveyance,  either  absolute  or  in  mort-  could  have  been  maintained  by  the 
gage,  the  mortgagee  making  the  sale  judgmentdebtor  to  recover  the  surplus, 
and  holding  a  surplus  in  his  hands  is  that  his  right  passed  to  the  plaintiff  as 
liable  to  such  assigns  of  the  mortgagor,  receiver,  and  that  if  any  counterclaim 
according  to  their  respective  interests,  or  equity  existed  which  should  debar 
in  the  ordinary  action  for  money  the  plaintiff  from  recovering  this  sur- 
had  and  received.*'  Citing  Buttrick  v,  plus,  it  should  have  been  asserted  by 
Wentworth,6  Allen(Mass.)79;  Varnum  the  defendant  and  established  on  the 
V.  Meserve,  8  Allen  (Mass.)  158;  Gard-  trial. 

ner  v.  Barnes,  106  Mass.  505;  Wiggin  1.  Gair  v.   Tuttle,  49  Fed.  Rep.  205, 

V.  Heywood,  118  Mass.  514;  Cransou'  the  court  saying:  '*  The  objection  that 

V,  Ockington,  118  Mass.  409.  this  action,  if  maintainable  at  all,  can 

Action  by  Beoeiver  of  Kortgagor's  Prop-  only  be  in  the  name  of  the  trustee,  is 

erty.  —  A  receiver  of  the  property,  etc.,  not  tenable.      The    debt    of    Gair    10 

of    a    mortgagor,   appointed    in    pro-  Davis  having  been  satisfied  by  the  sale, 

ceedings  supplementary  to  execution  the  surplus   money   belonged    to   the 

against  him,  may  maintain  an  action  mortgagor.     He  then  became  the  real 

against  the  mortgagee  to  recover  such  and  only  parly  in  interest,  and  either 

surplus.     Davenport  V.  McChesney,  86  he  or  the  trustee  might  bring  action 

N.  Y.  242.     In  this  case  N.  executed  to  for  money  had  and  received."     Citing 

the  defendant  a  chattel   mortgage  to  Ballinger  v,   Bourland,    87    III.    513; 

secure  indorsements  made  at  its  date  Rogers   v,   Gosnell,   51   Mo.  466;    Mc- 

by  the  former  for  the  latter,  and  also  Comas  v.  Covenant  Mui.  L.  Ins.  Co., 

subsequent  indorsements.   The  defend-  56  Mo.   575;  Fitzgerald  v.  Barker,  70 

ant  took  possession  of  and  sold  all  the  Mo.  687;  Reynolds  v.  Hennessy,  15  R. 

property  mortgaged,  bidding  it  in  him-  I.  215;  Flanders  v.  Thomas,   12  Wis. 

self  and  thereafter  claiming  title.     In  410. 
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d.  Declaration  or  Complaint  —  in  otnerai.  —  In  actions  to 
recover  surplus  proceeds  remaining  after  a  sale  under  trust  deeds 
or  power-of-sale  mortgages,  the  usual  rule  applies  that  the  declara- 
tion or  complaint  must  state  facts  sufficient  to  constitute  a  cause 
of  action  or  it  will  be  bad  on  demurrer.  • 

Ayarmant  of  Amoant  Daa.  —  In  an  action  to  recover  an  alleged 
surplus  arising  by  reason  of  a  sale  under  a  power  contained  in  a 
mortgage,  a  statement  in  the  complaint  as  to  the  amount  due 
upon  the  day  of  sale  should  not  be  allowed  to  control  when  other 
facts  appear  in  the  pleading  from  which  the  conclusion  stated 
may  be  questioned.* 

e.  Plea  of  Statute  of  Limitations  by  Mortgagee  with 

1.  Clyde  V,  Johnson,  4  N.  Dak.  92;  amount.     No  pretense   to  claim    any 

AuUman  v.  Siglinger,  2  S.   Dak.  442.  greater  amount  to  be  due  appearing, 

See  generally   article    Demurrers   at  and  the  action  being  to  recover  the  ex- 

Common  Law  and  under  the  Codes,  cess,  it  was  held  that  upon  demurrer 

vol.  6,  p.  343.  for  failure  to  state  a  cause  of  action  the 

AyermentB  in  Action  under  Soath  Dakota  plaintiff  might  recover  such    excess. 

Btatate.  —  In  Aultman  v.  Siglinger,  2  Bailey  v,   Merritt,  7  Minn.  159.     The 

S.  Dik.  442,  it  was  held  that  in  an  ac-  court  said:  "  It   makes  out  a    trima 

tion  founded  upon  the  statute  relating  facie  case   for  the  plaintiff  to  allege 

to  mortgages  of  property  containing  a  (hat  a  certain  amount  was  due  upon 

poiver  of  sale  the  plaintiff,  in  order  to  the  note  which,  with  expenses  of  sale, 

recover  the  surplus,  must  show  by  his  amounted  to  a  specified  sum,  unless 

complaint  (i)  that  a  prior  mortgage  was  other  facts  appear,  as  in  case  of  a  stipu- 

executed,  and  that  it  contained  a  power  lated  penalty.     This  stands  admitted 

of  sale;  (2)  that  under  and  by  virtue  of  by  the  demurrer.     The  amount  of  the 

such  power  of  sale  the  defendant  sold  surplus  bid  by  defendant  also  stands 

the  property  for  a  specified  sum,  which  admitted.     If  in  any  case,  therefore, 

was  paid  to  him;  (3)  the  amount  re-  the  mortgagor  can   recover  such  sur- 

maiiiing  in  his  hands  as  surplus;  (4)  plus,  it  would  seem  that  the  complaint 

the  mortgage  of  the  plaintiff;  and  (5)  a  here  presents  such  case." 
demand  ani  refusal.  2.  Perry  v,  Reynolds,  40  Minn.  499, 

Averment  of  Transfer  of  Right  to  Bur-  in  which  case  the  court  said:  "  This 

pins.  —  Under    Comp.     Laws    Dak.,  complaint  set  forth   in  detail  the  date 

§  54.24,  the  officer,  after  making  a  fore-  and  amount  of  the  note  secured  by  the 

closure  sale  by  advertisement,  where  a  mortgage  and  of  each  interest  coupon 

surplus  arising  upon  such  sale  remains  attached,   and   that  certain    sums    of 

in  his  hands,  is  required  to  pay  over  money  had   been   paid    thereon    upon 

such   a   surplus   on   demand  *'  to  the  days  named,  from   which  a  computa- 

mortgagor,  his  legal  representatives  or  tion  of  the  amount  due  when  the  sale 

assigns."     in  Clyde  v.  Johnson,  4  N.  took  place  could  easily  be  made.     It 

Dak.  92.  wherein  the  mortgage  under  also  contained  an  averment  that  upon 

which  the  sale  was  held  was  executed  said  day  there  was  due,  as  principal 

by  two  parties  as   mortgagors,  it  was  and  interest  upon  the  note  and  coupons, 

held  that  one  01  such  parties  could  not,  a  specified  sum,  and  no  more.     This 

as  mortgagor,  maintain  an  action  for  general  statement,  which  at  best  is  but 

any  surplus  arising  on  the  sale  without  a  conclusion  to  be  determined  by  calcu- 

alleging  that  the  entire  right  to  the  sur-  lation,  cannot  be   allowed   to   control 

plus  had  been  transferred  to  the  party  when  other  facts  appear  from  which  it 

bringing  the  action.  may  be  questionable.     Bailey  v,  Mer- 

nioitration  of  Complaint  Held  Boi&oient.  ritt,  7  Minn.  159.     If,  by  a  com  putation 

—  In  an  action   by  a  mortgagor  it  was  of  principal  and  interest,  based  upon 

alleged  in  the  complaint  ihat  at  the  the  allegations  as  to  date  and  amount 

date  of  a  mortgage  sale  by  advertise-  of  the  note  and  its  coupons,  in  connec- 

meni   a  certain  amount  was  due,  and  tion  wiih  the  admitted  payments,  there 

that  at  the  foreclosure  sale  the  mort-  appears  to  be  an  error  in  the  conclu- 

gagee  bid  in  the  property  at  a  certain  sion,  the  latter  must  yield." 
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Power  of  Sale. —  It  has  been  held  that  a  mortgagee  with 
power  of  sale  has  the  right,  in  an  action  at  law  against  him  for 
the  surplus,  to  plead  the  ordinary  statute  of  limitations.* 

n.  Shebiff'b  Sales  —  1.  Control  of  Court  over  Snrpliu  Proceeds. 
—  The  court  has  control  over  all  surplus  monej^s  arising  from 
sheriff's  sales  if  at  the  time  of  the  sale  the  property  was  subject 
to  or  bound  by  subsequent  judgments  and  executions,  and  may 
require  that  such  surplus  be  brought  into  court  for  distribu- 
tion.* 

2.  Settlement  of  Conflicting  Claims  —  a.  Payment  of  Money 
INTO  Court  by  Officer.  —  In  the  case  of  conflicting  claims  to 
a  surplus  realized  by  a  sheriff's  sale,  the  proper  course  is  for 
the  officer  to  pay  such  surplus  money  into  court  and  to  make 
return  of  the  facts,  and  then  to  leave  the  contesting  claimants  to 

1.  Vick  V.  Smith,  83  N.  Car.  80;  Rey-  and  executions.      I  feel   myself  sus- 

nolds  V.  Hennessy,  15  R.  I.  215;  Ban-  tained  in  this  opinion  by  what  was  said 

ner  v.  Berridge,  18  Ch.  D.  254;  /«  rf  by  the  Supreme  Court  of  the  United 

Alison,  II  Ch.  D.  284.  States  in  Turner  v.  Fendall,  i  Cranch 

8.  Stebbins  v.  Walker,  14  N.  J.  L.  90;  (U.  S.)  117,  etc.;  by  the  remarks  of  the 

Ball  V.  Ryers,  3  Cai.  (N.  Y.)  84;  Van  Supreme  Court  of  New  York  in  Wil- 

Nest  V.  Yeomans.  i  Wend.  (N.  Y.)  87;  liams  v,  Rogers,  5  Johns.  (N.  Y.)  163; 

Williams  v.  Rogers,  5  Johns.  (N.  Y.)  and  by  the  observation  of  Sir  James 

163;  Turner  v.  Fendall,  i  Cranch  (U.  Mansfield  in   Willows  v.  Ball,  2  B.  P. 

S.)  117.  N.  R.  376.    If  the  rights  and  equities  of 

BnrpltiB  Subject  to  Another  Ezeontion.  the  parties  are  complicated,  and  fit  only 
^-  If  the  sheriff  has  in  his  hands  a  sur-  to  be  settled  in  a  court  of  chancery,  I 
plus  arising  from  a  sale  on  an  execu-  would,  at  least,  as  suggested  by  Sir 
tion,  the  court  will  order  that  it  te  paid  James  Mansfield  in  the  case  last  men- 
over  on  a  fi.  fa.  issued  at  the  suit  of  tioned.  direct  the  money  to  be  brought 
another  plaintiff.  Ball  v.  Ryers,  3  Cai.  and  retained  here  till  the  party  had  an 
(N.  Y.)  P4.  opportunity  to  apply  to  that  court." 

In  New  Jersey  it  was  held  in  Thorn p-  Protection  of  Rights  of  Junior  Judgment 
son  V.  Picrson,  3  N.  J.  L.  571.  that  the  Creditors.  —  In  Van  Nest  v.  Yeomans, 
court  had  no  control  over  surplus  mon-  i  Wend  (N.  Y.)  87,  the  court,  in  hold- 
eys,  but  that  the  judgment  creditors  ing  that  on  a  sale  of  real  estate  under 
must  be  left  to  their  remedy  at  law  if  a  senior  execution  a  junior  judgment 
they  had  any.  This  case,  however,  creditor  is  entitled  to  the  surplus 
was  expressly  overruifd  in  Stebbins  v,  moneys,  said:  '*  The  right  of  a  junior 
Walker,  14  N.  J.  L.  90,  which  held  that  judgment  creditor  to  redeem,  if  such  a 
the  coutt  lawfully  might,  and  under  proceeding  was  allowed,  might  f re- 
certain  circumstances  should,  exercise  quently  be  of  np  use,  for  if  the  prop- 
control  over  surplus  money  in  the  hands  eriy  was  sold  at  its  full  value,  and  the 
of  the  sheriff,  and  that  he  could  not  surplus  paid  to  the  defendant  or  to  his 
oust  the  court  of  its  right  by  improp-  order,  it  would  be  of  no  benefit  to  the 
erly  parting  with  the  money  after  junior  judgment  creditor  to  redeem, 
notice;  Hornblower,  C.  J.,  said:  "I  The  only  way,  therefore,  in  which  his 
am  *  *  *  of  opinion,  upon  princi-  judgment  can  be  rendered  availing  is 
pie,  upon  the  reason  and  nature  of  to  direct  the  sheriff  to  pay  over  the  sur- 
things,  and  in  accordance  with  the  de-  plus  moneys  to  him.  This  the  court 
cisions  in  New  York  in  Ball  t/.  Ryers,  liave  a  right  to  order,  for  whilst  the 
3  Cai.  (N.  Y.)  84,  and  Van  Nest  v.  Yeo-  avails  of  the  sale  remain  in  the  hands 
mans,  i  Wend.  (N.  Y.)  87,  that  the  of  the  sheriff,  they  are  subject  to  the 
court  has  control  over  surplus  money  control  of  the  court.  A  rule  is  granted, 
arising  on  a  sheriff's  sale,  if  the  prop-  accordingly,  that  the  surplus  moneys 
erty  at  the  time  of  the  sale  was  subject  be  paid  over  to  the  junior  judgment 
to  or  bound  by  subsequent  judgments  creditor." 
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apply  to  the  court  to  determine  the  priority  of  their  respective 
claims.^ 

i.  Determination  of  Claims  upon  Motion.  —  Contests  in 
relation  to  surplus  arising  from  sales  on  execution  may  be  deter- 
mined upon  motion  instead  of  by  petition  in  equity  or  other 
action,  where  the  facts  are  undisputed  or  are  susceptible  of  being 
clearly  and  easily  ascertained,*  and  where  no  new  parties  are 
necessary,'  but  not,  it  would  seem,  where  the  precise  extent  of 
the  equitable  rights  of  the  claimants  is  at  all  complicated."^ 

1.  McDonald  v.  AUen,  37  Wis.  108.  that  be  should  not  be  allowed  to  main- 

In  this  case  a  sheriff,  after  satisfying  tain  a  bill  of  interpleader, 

an  execution  by  sale,  had  in  his  hands  See  generally  in  this  connection  arti- 

a  balance  of  the  proceeds  to  which  cle  Interpleader,  vol.  11,  p.  447. 

creditors  of  the  execution  debtor  made  8.  Polk  County  f.Sypher,  17  Iowa 358. 

conflicting  claims.     It  was  held   that  3.  Polk  County  v.  Sypher,  17  Iowa 

the  sheriff  might  relieve  himself  from  358  letting  Ritter  r.  Henshaw,  7  Iowa 

responsibility   to    such    claimants    by  97;  Williams  v.   Rogers,  5  Johns.  (N. 

paying  the  money  into  court,  making  Y.)  163;  Ball  v.   Ryers,  3  Cai.  (N.  Y.) 

a  full  return  of  the  facts  out  of  which  84;  Every  v.  Edgerton,  7  Wend.  (N. 

the  controversy  in  regard  to  the  money  Y.)  263]. 

arose,  notifying  all  the  parties  inter-  4.  Stebbins  v.  Walker,   14  N.  J.  L. 

ested  in  the  fund,  and  leaving  them  to  90;  Williams  v.   Rogers,  5  Johns.  (N. 

apply  to  the  court   to  determine  the  Y.)  163;  Willows  v.  Ball,  2  b.  &  P.  N. 

priority  of  their  respective  claims,  and  R.  376. 
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3.  Intermingling  Causes  of  Action  or  Grounds  of  Defense,  28\. 
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b.  Under  Code  Practice,  282. 
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(a)  Demurrer  for  Misjoinder,  282. 
Xb)  Motion  to  Make  Definite  and  Certain,  283. 
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8.  Allegations  of  Usee^  296. 

9.  Matter  of  Inducement^  297. 

TI  Appeal  akb  Ebbob  ukdeb  Codes,  297. 

I.  Appeal  from  Interlocutory  Orders^  297. 

a.  In  General^  297. 

b.  Statutory  Appeals^  297. 

3.  Review  on  AppecU  from  Final  Judgment^  300. 

a.  General  Rule,  300. 

b.  Order  Granting  Application^  301. 

c.  Order  Refusing  Application^  303. 

d.  Record  on  Appeal,  305. 

3.  Waiver  of  Right  to  Appeal,  307. 

4.  Issues  on  Appeal,  308. 

CROSS-REFERENCES. 

For  other  matters  of  a  kindred  nature,  see  the  articles  COUNTS, 
PARAGRAPHS,  AND  SEPARA  TE  ST  A  TEMENTS,  vol.  5, 
p.  302 ;  DEFINITENESS  AND  CER  TAIN TY IN  PLEAD- 
INGS, vol.  6,  p.  248;  DUPLICITY,  vol.  7,  p.  235;  MULTL 
FARIOUSNESS  AND  MISJOINDER  (JN  EQUITY), 
vol.   14,  p.  194;  SCANDAL  AND  IMPERTINENCE,  vol. 

19,  p.  181;  SHAM  AND  FRIVOLOUS  PLEADINGS,  vol. 

20,  p.  i;  STRIKING  OUT,  vol.  20,  p.  986;  and  consult  the 
General  Index  to  this  work. 

L  Scope  op  Abtiole.  —The  terms  "  surplusage,"  "  scandal," 
"  impertinence,"  and  "  irrelevant,  immaterial,  and  redundant 
matters  "  are  variously  used  to  denote  unnecessary  matter  con- 
tained in  pleadings.  Scandal  and  impertinence  are  treated  else- 
where in  this  work.*  This  article  is  designed  to  treat  the  law  of 
surplusage,  including  a  discussion  of  the  statutory  remedy  foi 
summarily  eliminating  irrelevant,  immaterial,  or  redundant  mat- 
ter, common  to  those  jurisdictions  in  which  the  procedure  at 
law  and  in  chancery  has  been  assimilated  by  codes.  Within  the 
scope  of  these  terms  is  included  prolixity. 

n.  Defikitionb  —  1.  SnrplTisage  —  in  General.  —  Surplusage  is 
nowhere  inclusively  defined  by  the  courts,  but  while  strictly 
speaking  it  imports  matter  wholly  foreign  and  irrelevant,*  it  is 
apparent  from  the  examination  of  the  cases  that  in  actual  prac- 
tice all  matter  unnecessarily  alleged,  of  whatever  description,  is 
generally  treated  as  surplusage.* 

1.  See  article  Scandal  and  Imperti-  v,    Killian,    6   Ark.    172;    Burnap    v. 

NENCE,  vol.  19,  p.  181.  Wight,  14  111.  301;  Stevens  v.  Bigelow, 

8.  And.  Steph.  PI.,  §  216.  note  /.  12  Mass.  434;   Perrine  v,  Farr,  22  N. 

«•  If    *    *    #    matter  unnecessarily  J.   L.  356;  Bright  v.  Currie,  5   Sandf. 

stated  be  wholly  foreign  and  irrelevant  (N.  Y.)  433;  Grannis  v.  Clark,  8  Cow. 

to   the  cause,   so    that    no  allegation  (M.  Y.)  36;  Freeland  v.  McCuUough,  i 

whatever  on   the  subject  was   neces-  Den.  (M.  Y.)  414;  Derby  7.  Jacques,  i 

sary,  it  will  be  rejected  as  surplusage."  Cliff.  (U.  S.)  425,  7  Fed.  Cas.  No.  3,817. 

I  Chltty  on  Pleading  (i6th  Am.   ed.)  3.  See  And.  Steph.  PI.,  §216;  Gould's 

J53.    To  the  same  effect  see  Johnson  PI.  (Hamilton's  ed.)  57,  146,  where  sur- 
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Definitions, 


SURPLUSAGE. 


Irrelevuit  Xatter. 


Jndieial  Definitions.  —  Statements  which  have  been  sanctioned 
frequently  by  judicial  opinion  are  that  surplusage  is,  in  general, 
all  matter  contained  in  a  pleading  beyond  whatever  circum- 
stances are  necessary  to  constitute  the  cause  of  complaint  or 
ground  of  defense;*  or  is  matter  which  might  be  rejected  or 
stricken  out  without  affecting  the  issues  intended  to  be  made.* 

2.  Irrelevant  and  Bednndant  Matter  —  a.  In  General.  —  The 
**  irrelevant  and  redundant  matter*'  of  the  codes  is,  generally  speak- 
ing, analogous  to  the  **  impertinence  "  of  the  chancery  practice  • 


plusage  is  defined  as  any  matter  which  Conn.  318;  Spencer  v,  Curtiss,  15  Conn, 

is  altogether  superfluous  and  useless,  66,  opinion  of  Church,  J. 

approved  in  McDaniel  v,  Grace,  15  Ark.  Illinois.  —  Illinois  Steel  Co.  v.  Schy- 

465.  manowski,  59  111.  A  pp.  32,  affirmed  162 

Exceptions  to  Bale. —  For  the  few  in-  111.  447;  Sandmacher  v.  Block,  39  111. 

stances    when     matter     unnecessarily  App.  553. 

alleged  becomes  material  by  pleading  Maryland,  —  Soper  v,  Jones.  56  Md. 

it,  and  cannot  be  treated  as  surplusage,  503;  Bevans  v,  McGlocklio,  9  Md.  476. 


Massachusetts.  —  Woodbury  v.  Jones, 
3  Gray  (Mass.)  261. 
Missouri,  —  Crocker  v,  Mann,  3  Mo. 

472. 

New  Jersey,  —  Perrine  v,  Farr,  22  N. 
J.  L.  356. 

Pennsylvania,  —  Geddis  v.  Irvine,  5 
Pa.  St.  508:  Gibbs  v.  Cannon,  9  S.  & 


see  in/ra,  IV.  2.  b,  (3)  At  Trial. 

1.  I  Chitty  on   Pleading  (i6th  Am. 
ed.)  236;  Garnett  v.  Yoe,   17  Ala.  74; 
Lord  V.  Tyler,  14    Pick.  (Mass.)    156; 
Smith  V.  Holmes,  54  Mich.  105;  Atty.- 
Gen.  V.  Michigan  State  Bank,  2  Dougl. 
(Mich.)  359;  Davison  v.  Schermerhorn, 
I  Barb.  (N.  Y.)  480;   People  v.  Ryder, 
12  N.  Y.  433,  affirming  16  Barb.  (N.  Y.)    R.  (Pa.)  199. 
370;  Kellner   v.    Le    Mesurier,    4  East         Vermont,  —  Preston  z/.  St.  John sbury, 
396,   wherein   it   was   said,  per    Lord    etc.,  R.  Co.,  64.  Vt.  280. 
Ellenborough,  C.  J.:  '*  Supposing  the         United  States,  —  U.  S.  z^.  Burnham,  I 
allegation  in  question  not  to  be  sufii-     Mason   (U.   S.)   57,   24  Fed.  Cas.  No. 
cient  for  that  putpose,  then,  whether    14,690. 

it  may  not  be  rejected   as  surplusage?        Canada,  —  Lyndsay  v.  Niagara  Dist. 
which  depends  on  this  question,  viz.,     Mut.  F.  Ins.  Co.,  28  U^  C^  Q^  B.  326; 
whether  any  allegation   on  the  subject 
were  at  all  necessary  to  be  made  on 
the  part  of  the  plaintiff.'* 

Faoti  Which  Need  Hot  Be  Proyed.  —  A 
party  is  not  ordinarily  hound  to  aver 
more  than  he  is  called  upon  by  law  to 
prove,  and  if  in  his  pleading  he  sets 
up   facts   which   need   not    be   put   in 


Soules  V.  Soules,  35  U.  C,  Q.  B.  334. 

England,  — Stoddart  v.  Palmer,  3  B. 
&  C.  2,  10  E.  C.  L.  4. 

3.  People  V,  McCumber,  18   N.   Y. 

315,    72   Am.    Dec.    515   [affirming   27 

Barb.  (N.  Y.)  632,  15  How.  Pr.  (N.  Y.) 

186,  and  cited  in  Hay  ward  v.  Grant,  13 

Minn.   165];    Bowman   v.   Sheldon,   5 

evidence,   they  constitute    surplusage.     Sandf.  (N.  Y.)  657,  10  N.  Y.  Leg.  Obs. 

Lucas  V.  Governor,  6  Ala.   826;  State  v.     339;  Lee  Bank  v.  Kitching,  7  Bosw. 

Williams,  19  S.  Car.  62.  (N.  Y.)  664.  11  Abb.   Pr.  (N.  Y,)  435; 

In    Criminal     Prosecutions     likewise,    Littlejohn  v.  Greeley,  (Supm.  Ct.  Spec. 

whatever  circumstances  are  necessary    T.)  22  How.    Pr.  (N.  Y.)  341;,  13  Abb. 

to  constitute  the  crime  imputed  must    Pr.    (N.   Y.)    311;     Blake    v.    Eldred, 


v. 
(Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 
Y.)  240;  Rensselaer,  etc..  Plank  Road 
Co.  V.  Wetsel,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  68;  Harlow  v. 
Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  475;  Benedict  v. 
Dake,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y  )  352;  Carpenter  v.  West,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  53; 
Esmond  v.  Van  Benschoten,  (Supm. 
61  Conn.   271;  Pratt  ^.'Humphrey,  22    Ct.  Spec.  T.)  5   How.  Pr.  (N.  Y.)  44; 
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be  stated,  and  all  beyond  is  surplusage. 
Rex  V.  Home,  2  Cowp.  672. 

2.  Alabama.  —  Cole  v.  Tuck,  108  Ala. 
227;  Davis  f.  Louisville,  etc.,  R.  Co., 
108  Ala.  660;  Perry  v.  Marsh,  25  Ala. 
659;  Williams   v.  Young,  3  Ala.  145. 

Arkansas.  —  Pierson  v.  Wallace,  7 
Ark.  282;  Johnson  v.  Killian,  6  Ark. 
172. 

Connecticut,  —  Bradley  v.  Reynolds, 


Mlidtioni.                              5  URPL  USA  GE.  Xmlerant  Matter. 

and  "  surplusage  "  in  pleadings  at  law.^ 

While  the  Worde  '' Imnutterlal "  and  *' ImpertineBt "  are  not  generally 
found  in  the  code  provisions,  they  are  in  frequent  use  inter- 
changeably with  **  irrelevant  "  and  '*  redundant."  * 

Isham   V,   Williamson,    7   N.  Y.   Leg.  Minnesota.  —  Loomis    v.    Youle,    i 

Obs.   340;  Davy  v.   Garrett,  7  Ch.  D.  Minn.  175, 

473.     See  also  article  Sham  and  Frivo-  New    York,  —  Weber    v.    Schwarz, 

LOUS  Pleadings,  vol.  20,  p.  26,  note  2;  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 

and  for  what  constitutes  impertinence  621;  Smith  v.  Greenin,  2  Sandf.  (K.  Y.) 

in  chancery,  see  article  Scandal  and  702;  Bright  v.  Currie,  5  Sandf.  (K.  Y.) 

Impertinence,  vol.  19,  p.  iZ^  et  seq,  433;  Howell  v,  Knickerbocker  L.  Ins. 

**  With  a  Single  Ezoeptioii,  I  think  the  Co.,   (N.   Y.   Super.  Ct.  Spec.   T.)  24 

analogy  will  hold.     That  exception  has  How.    Pr.   (N.   Y.)  475;    Ingersoll    v. 

already  been  noticed  in  several  cases.  Ingersoll,  (Supm.  Ct.  Spec.  T.)  i  Code 

It  is  thai  under  the  chancery  practice  Rep.  (N.  Y.)  102. 

matters  of  evidence  might  properly  be  Oregon,  —  Cline  v,  Cline,  3  Oregon 

inserted  in  a  pleading,  while  they  are  356. 

excluded    by    the  theory  of   pleading  Wisconsin,  —  Joint  School  Dist.  No. 

adopted  in  the  code."    Rensselaer,  etc.,  7   v.    Kemen,   65    Wis.   282.     Compare 

Plank  Road  Co.  v,  Wetsel,  (Supm.  Ct.  Spensley  v.  Janesville  Cotton  Mfg.  Co., 

Spec.  T.)  6  How.   Pr.  (N.  Y.)  68.    To  62  Wis.  549,  wherein  it  was  held  that 

the  same  effect  see  Stewart  v,  Bouton,  a  motion  to  strike  out  matter  as  imma- 

(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  terial  did  not  raise  the  question  of  its 

Y.)  71,  Code  Rep.  K.  S.  (N.  Y.)  404.  irrelevancy. 

1.  Carpenter    v.    West,   (Supm.   Ct.  ^0  ^^//^r  CriVm^M  appears  by  which 

Spec.  T.)  5  How.  Pr.  (N.  Y.)  53.  to  determine  whether  matter  is  irrele- 

"  The    statute    uses   the   term   *  re-  vant  than  to  consider  whether  it  can  be 

dundant  matter'  when  authorizing  it  made  the  subject  of  a  material  issue; 

to  be  stricken  out,  while  common  law  if  it  can,  it  has  a  right  to  be  found  in 

pleaders  speak  of  such  matter  as  sur-  the  pleading;  if  not,  it  ou^ht  not  to  be 

pi  usage,  though  generally  when  treat-  there.     Williams  v.  Hayes,  (Supm.  Ct. 

ing  of  what  may  be  disregarded  upon  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  Code 

the   trial."     Bliss   on   Code   Pleading  Rep.  N.  S.  (K.  Y.)  148;  Rensselaer,  etc., 

(3d  ed.),  §  215.  Plank  Road  Co.  v.  Wetsel,  (Supm.  Ct. 

The  Main  Use  of  the  statutory  remedy  Spec.  T.)  6  How.  Pr.  (N.  Y.)  68,  Code 

is  to  purge  the  pleadings  of  imperti-  Rep.  N.  S.(N.Y.)  404  [A'mt/^d^ in  Martin 

nence  and  surplusage.      Whitney  v,  v.  Kanouse,  (Supm.  Ct.  Gen.  T.)  2  Abb. 

Cady,  71  Conn.  166.  Pr.  (K.  Y.)  330,  eited  in  Lee  Bank  v. 

%,  Immaterial.—  As  to  the  use  of  the  Kitching,  7  Bosw.  (N.  Y.)  664,  11  Abb. 

word   "immaterial"   in  this  connec-  Pr.   (N.   Y.)  435]:   Mussina  v.  Clark, 

tion,  see  the  following  cases:  (Supm.  Ct.)  17  Abb.   Pr.  (N.  Y.)  188; 

California,  —  Green   v.    Palmer.    15  Harlow  r.  Hamilton,  (N.  Y.  Super.  Ct. 

Cal.  411;  Patterson  v.  Keystone  Min.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  475.     See 

Co.   30  Cal.  360;  Larco  7/.  Casaneuava,  also  Keegan  v.  Sage,  (C.  PI.  Spec.  T.) 

30  Cal.  561;  Wickersham  v.  Crittenden,  31  Abb.  K.  Cas.  (N.  Y.)  54:  Oechs  v. 

93  Cat.  17.  Cook,  3  Duer(K.  Y.)  161;  Newman  v. 

Colorado.  —  School   Dist.    No.   25   v.  Otto,  4  Sandf.  (N.  Y.)  668,  10  N.  Y.  Leg. 

Stone,  14  Colo.  App.  211.  Obs.  14. 

Indiana, — Atkinson   v,   Wabash  R.  By  Statute  a  Material  Allegation  Is 

Co.,  143  Ind.  501;  Ketcham  v.   Brazil  Frequently  Defined mitxm% e^Vi9X\y  ^^ 

Block  Coal  Co.,  88  Ind.  515;  Indian-  plicable  to  one  which  is  relevant,  thus 

apolis  Piano  Mfg.  Co.  v.  Caven,  53  Ind.  negatively  determining    what  matter 

258;  Booher  v.  Goldsborough,  44  Ind.  contained  in  a  pleading  is  imnaaterial 

490;   Clark  V,  Jeffersonville,   etc.,   R.  and  irrelevant.     Thus,  a  material  alle- 

Co..  44  Ind.  248.  gation  is  defined  as  one  essential  to  the 

Iowa,  —  Matter    of    McMurray,    107  claim  or  defense,  and  which  could  not 

Iowa  648;  Allen  v.  Church,  loi  Iowa  be   stricken   out   without  leaving  the 

116;    Johns   V,    Paitee,    55   Iowa  665;  pleading  insufficient.    Lusk  t/.  Perkins, 

Bolinger  f.  Henderson,  23  Iowa  165.  48  Ark.  238;  Whitwell   v,   Thomas,  9 

Kansas,  —  Roe  tr.  Elk  County,  i  Kan.  Cal.  499;  Canfield  v.  Tobias,  21  Cal. 

App.  219.  349;  Racouillat  v,  Rene,  32  Cal.  450; 
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Definition!.                               5  URPL  USA  GE.  Irrelevant  Matter. 

*.  Irrelevant  Matter  Defined.  —  The  word  "  irrelevant " 

signifies  not  pertinent  or  applicable;  not  tending  to  support;* 
and  "irrelevant  matter'*  is  usually  defined  as  matter  in  a  plead- 
ing which  has  no  substantial  relation  to  the  question  in  contro- 
versy and  can  in  no  event  affect  the  decision  of  the  court.* 

Barret  v,  Godshaw,  la  Bush  (Ky.)  592;  generally  used."     Per  Strong,  J.,  in 

Gillson  V.  Price,  18  Nev.  109;  Meyer  v,  Seward  v.  Miller,  (Supm.  Ct.  Spec.  T.) 

School  Dist.  No.  31,  4  S.  Dak.  420.  6  How.  Pr.  (N.  Y.)  312. 

ControvertibU    Terms.  —  The    code  8.  California.  —  Weimer  r.  Lowery, 

requires  only  those  facts  to  be  stated  11  Cal.  104. 

in  the  complaint  which  are   material  Colorado,  —  Hanna  v.  Barker,  6  Colo, 

and  issuable,  and  under  its  provisions  303;  School  Dist.  No.  25  v.  Stone,  14 

immateriality  and  redundancy  are  con-  Colo.  App.  21T. 

vertible   terms.     Bright  v,    Currie,   5  Indiana,  —  Glase  v,  Garber,  55  Ind. 

Sandf.  (N.  Y.)  433.  336;  Clark  v,  Jefifersonville,   etc.,    R. 

Impertineiit.  —  As  to  the  use  of  '*  im-  Co.,  44  Ind.  248. 

pertinent"  see  Bellows  ».  District  Tp.,  /?iwj.  —  Allen  tr.  Church,  loi  Iowa 

70  Iowa  320;  Sanford  v.  Claflin  (Supm.  116;  Hammer  v.  Chicago,  etc.,  R.  Co., 

Ct.   Gen.    T.)    18    N.    Y.    Supp.    295,  61  Iowa  56;  Johns  v,  Pattee.  55  Iowa 

affirmed  OTi  opinion  below  in  133  N.  Y.  665. 

691;  Smith  V.   Hilton,  50  Hun  (K.  Y.)  Missouri,  —  Chicago,  etc.,  R.  Co.  v, 

236;  Essex  v.  New  York,  etc.,  R.  Co.,  Mcrtens,  78  Mo.  App.  74,  2  Mo.  App. 

8  Hun  (N.  Y.)36i;  Deering  v,  Schreyer,  Rep.  237. 

(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  Montana,  —  Sweetman    v,    Ramsey, 

618;     Bradstreet     v,    Bradstreet    Co.,  22  Mont.  323. 

(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  Nebraska,  —  Scofield   v.    State  Nat. 

260;  Fasnacht  v,  Stehn,   53  Barb.  (N.  Bank,  9  Neb.  316. 

Y.)  650,  5  Abb.  Pr.  N.  S.  (N.  Y.)  338;  New  Fi^ri.  —  Clough  v,  Murray,  (N. 

Prescott  V.   Tousey,  53  N.  Y.  Super.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N. 

Ct.  56;  Parshall  v,  Tillou,  (Supm.  Ct.  Y.)  97;  Dovan  v.   Dinsmore,  33  Barb. 

Spec.  T.)  13  How.  Pr.   (N.  Y.)  7;  Es-  (N.  Y.)  86,  20  How.   Pr.  (N.  Y.)  503; 

mond  V,  Van  Benschoten,  (Supm.  Ct.  Lee  Bank  v,  Kitching,  7  Bosw.  (N.  Y.) 

Spec.  T).  5  How.  Pr.  (N.  Y.)  44;  Inger  664.  11  Abb.  Pr.  (N.  Y.)  435;  Walker  v, 

soil  V,  IngersoU,  (Supm.  Ct.  Spec.  T.)  HewUt,  (Supm.  Ct.  Spec.  T.)  11  How. 

I   Code   Rep.   (N.   Y.)   102:    Smith   v,  Pr.  (N.  Y.)  395;  Getty  p.  Hudson  River 

Summerfield,    108   N.   Car.   284;  State  R.  Co.,  (Supm.  Ct.  Spec.  T.)  8  How. 

V,  Smith,  44  Ohio  St.  385,  opinion  of  Pr.    (N.    Y.)    177;  Seward    ».    Miller, 

Speer,  J.,  dissenting;  Hatch  v,  Tacoma,  (Supm.  Ct.  Spec.  T  )  6  How.  Pr.  (N.  Y.) 

etc.,  R.  Co.,  6  Wash.  i.  312;    Fabbricotti  v,  Launitz,  3  Sandf. 

1.  Scofield  V,  State  Nat.  Bank,  g  Neb.  (N.  Y.)  743.  Code  Rep.  N.  S.  (N.  Y.) 

316;    Carpenter  v.   West.   (Supm.   Ct.  121;  Jeffras  v.  McKillop,   etc..  Co.,  4 

Spec.  T.)  5  How.  Pr.  (N.  Y.)  53;  Little-  Thomp.  &  C.  (N.  Y.)  578,  2  Hun  (N. 

John  V,  Greeley,  (Supm.  Ct.  Spec.  T.)  Y.)  351;  Perkins  v.  Squier,  i  Thomp. 

22  How.   Pr.  (N.  Y.)  345,   13  Abb.  Pr.  &  C.  (N.  Y.)  620,  opinion  of  Ingtaham, 

(N.  Y.)  311.  P.  J.;  Fasnacht  v.  Stehn,  53  Barb.  (N. 

DeriTation  of  Legal  Keaning.  —  "  The  Y.)  650.  5  Abb  Pr.  N.  S.  (N.  Y.)  338; 

word  '  irrelevant '  is  comparatively  of  John  D.  Park,   etc.,   Co.   v.   National 

modern  introduction  in   England.     It  Wholesale   Druggists'   Assoc,   30    N. 

is  used  in  parliamentary  debate  in  that  Y.  App.  Div.  508. 

country  to  signify  '  unassisting,'  *  un-  Ohio, — State  v.  Smith,  44  Ohio  St. 

relieving,'    which   are    in    accordance  385,  opinion   of  Spear,    J.,  dissenting; 

with  the  etymology  of  the  word.     But  Wentzel  v.  Zinn,  10  Ohio  Dec.  97. 

in  Scotland,  according  to  Mr.  Elphin-  South  Carolina,  —  Nichols  v,  Briggs, 

stone,  it  has  been  for  a  considerable  18  S.  Car.  473. 

period  a  jurisprudential  word,  and  is  Washington.  —  Hatch    v,    Tacoma, 

there  used  in  the  same  sense  as   the  etc..    R.   Co.,   6  Wash,  i,  followed  in 

more    appropriate    word    'irrelative.*  Silsby  z/.  Tacoma,  etc.,  R.  Co.,  6  Wash. 

It  has,  I  believe,  uniformly  received  295. 

the  same  interpretation  in  the  courts  Wisconsin,  —  Vliet  v,  Sherwood,  38 

in  this  country,  where  it  has  been  very  Wis.  159. 
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SURPLUSAGE. 


IrrdeTant  Matter, 


c.  Redundant  Matter  Defined.  —  Redundant  matter  in 
code  pleadings  is  held  in  some  cases  to  include  irrelevant  matter,^ 
or  it  may  consist  of  needless  repetitions  •  or  prolixity  of  state- 
ment of  material  facts.' 

AUegationi  Unneoenarily  Separated.  —  foreign  to  or  not  necessary  to  the  cause 
Where  matter  contained  in  a  pleading  of  action  or  defense  stated,"  citing 
is  pertinent  to  the  issues,  it  does  not    Bouv.  L.  Diet. 


become  irrelevant  by  being  inartis- 
tically  set  forth  and  divided  into  un- 
necessary fragments  instead  of  being 
gathered  together  in  the  portion  of  the 
pleading  to  which  it  relates.  Gross  v. 
Bock.  (Supm.  Ct.  Gen.  T.)  ii  N.  Y.  St. 
Rep.  295. 

Vow  Katter  in  an  Answer  which  is 
neither  a  plea,  a  partial  defense,  nor 
yet  a  counterclaim  as  de6ned  by  the 
code,  may  be  stricken  out  on  motion 
as  irrelevant.  Van  Allen  v.  Rogers,  (N. 
Y.  Super.  Ct.  Spec.  T.)  5  Misc.  (N.  Y.) 
420. 

The  Test  of  Irreleyanoy  is  to  consider 
what  would  be  the  effect  upon  the  is- 
sues if  all  the  language  complained  of 
were  stricken  out.  If  the  same  issues 
would  remain,  the  matter  is  irrelevant. 
Marrone  v.  Kew  York  Jockey  Club, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  936. 

1.  Bowman  v.  Sheldon,  5  Sandf.  (N. 
Y.)  657,  10  N.  Y.  Leg.  Obs.  339;  John 
D.  Park,  etc.,  Co.  v.  National  Whole- 
sale Druggists*  Assoc,  30  N.  Y.  App. 
Div.  508;  Witherell  v.  Wiberg,  4  Sawy. 
(U.  S.)  232,  30  Fed.  Cas.  No.  17.917. 
Contra^  that  matter  technrcally  redun- 
dant consists  of  the  needless  repetition 
of  material  avetmenis,  Whitehall  Lum- 
ber Co.  V.  Edmans,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  Supp.  721;  Collins  v.  Suau, 
7  Robt.  (N.  Y.)  94;  Harway  v.  New 
York,  4  Thomp.  &  C.  (N.  Y.)  167,  i 
Hun  (N.  Y.)  628;  Brachman  z\  Kuehn- 
muench,  64  Wis.  249. 

Ho  Bistinotion  Kade  Between  Bednn- 
dancy  and  Irrelevaney.  —  For  various 
cases  wherein  the  descriptions  given  of 


'*  According  to  Webster,  *  redundant ' 
means  superfluous,  more  than  is  nec- 
essary, superabundant."  Carpenters. 
West,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr. 
(N.  Y.)  53. 

'*  By  irrelevant  or  redundant  matter 
*  *  *  15  meant  matter  impertinently 
or  unnecessarily  stated,  in  stating  the 
cause  of  action  in  the  complaint,  or  the 
defense,  or  a  defense,  in  the  answer." 
Fasnacht  v,  Stehn,  53  Barb.  (N.  Y.) 
650.  5  Abb.  N.  S.  (N.  Y.)  338. 

Katter  Bednndant  Hot  Heceesarlly 
Irrelevant. —  *'  Matter  which  is  irrele- 
vant, it  is  true,  is  also  redundant,  but 
the  converse  is  by  no  means  true.  A 
needless  repetition  of  material  aver- 
ments is  redundancy,  although  the 
facts  averred,  so  far  from  being  irrele- 
vant, may  constitute  the  whole  cause  of 
action."  Bowman  v.  Sheldon,  5  Sandf. 
(N.  Y.)  657,  10  N.  Y.  Leg.  Obs.  339, 
cited  with  apprcval  in  John  D.  Park, 
etc.,  Co.  V,  National  Wholesale  Drug- 
gists* Assoc.,  30  N.  Y.  App.  Div.  508, 
See  also  to  the  same  effect,  Wooden  v. 
Waffle,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N. 

Y.)  392. 

2.  John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N.  Y. 
App.  Div.  508;  Collins  v.  Suau,  7  Robt. 
(N.  Y.)  94;  Bowman  v.  Sheldon,  5 
Sandf.  (N.  Y.)  657,  10  N.  Y.  Leg.  Obs. 
339:  Harway  v.  New  York,  4  Thomp. 
&  C.  (N.  Y.)  167,  I  Hun  (N.  Y.)628; 
Clough  v.  Murray,  (N.  Y.  Super.  Ct. 
Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  97;  While- 
hall   Lumber  Co.  v.  Edmans,  (Supm. 


redundant  matter  were  similar  to  those    Ct.  Gen.  T.)  4  N.  Y.  Supp.  721;  Car- 
approved  where  the  question  of  irrele-    penter  v,  Reynolds,  58  Wis.  666;  Brach- 
man  V.  Kuehnmuench,  64   Wis.   249; 
Witherell  v,   Wiberg,  4  Sawy.  (U.  S.) 
232,  30  Fed.  Cas.  No.  17,917. 

Katter  Hot  Bednndant. — Where  matter 
really  contains  the  only  cause  of  action 
stated  in  the  complaint,  it  is  not  re- 


vancy  is  at  issue,  see   }udah  v.  Vin- 

cennes  University,  23  Ind.  272;  Rice  r. 

St.  Paul,  etc.,  R.  Co.,  24  Minn.  447; 

Cathcart  v.  Peck,  11  Minn.  45;  Harlow 

V.  Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 

6  How.  Pr.  (N.  Y.)  475;  Getty  v.  Hud- 

son  River  R.  Co.,  (Supm.  Ct.  Spec.  T.)    dundant.     Vliet  v^  Sherwood,  38  Wis. 

8  How.  Pr.  (N.  Y.)  177;  Humphreys  v,     159. 


New  York,  etc.,  R.  Co..  56  Hun  (N.  Y.) 
634,  25  Abb.  N.  Cas.  (N.  Y.)  202; 
Carpenter  v.  Reynolds,  58  Wis.  666, 
wherein  it  was  said*  "  Redundancv  in 
pleading  is  the  introduction  of  matters 


3.  Carpenter  z/.  West,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  53;  Lee 
Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  664, 
II  Abb.  Pr.  (N.  Y.)  435;  Brvant  v, 
Bryant,  2  Robt.  (N.  Y.)  612;  Wooden 
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In  What  PlMdlagi  GontoliMd.  5  URPL  USA  GE.  ImtoTant  Matter. 

lU  IH  What  Pleadihob  CovTAinD — 1.  Snrplniage  —  ^.  Com- 
mon-law AND  Criminal  Pleadings.  —  It  seems  that  primarily 
the  term  **  surplusage  *'  was  used  to  denote  unnecessary  matter 
contained  in  pleadings  at  law  ^  and  in  criminal  prosecutions.' 

b.  Chancery  and  Code  Pleadings.  —  However  this  may 
be,  both  in  chancery  and  under  the  civil  codes  such  matter  is 
denominated  and  treated  as  surplusage,  where  it  has  not  been 
expunged  on  exceptions  for  impertinence  or  on  the  statutory 
motion  to  strike  out  respectively  provided  by  those  systems  of 
procedure.' 

c.  First  and  Subsequent  Pleadings.  —  The  principles  of 
law  relative  to  surplusage  extend  alike  to  all  the  pleadings  in  the 
case,  and  are  not  confined  in  their  operation  to  the  declaration, 
complaint,  or  petition  of  the  plaintiff,  nor  to  the  indictment. "^ 

2.  Irrelevant  and  Bednndant  Matter.  —  The  provision  of  the  civil 
codes  for  eliminating  irrelevant  and  redundant  matter  on  motion 
extends  to  every  action,  whether  brought  at  law  or  in  equity,' 
and  by  its  terms  usually  comprises  all  the  pleadings  therein.® 

V,  Wafl9e,  (Supm.  Ct.  Spec.  T.)  6  How.  Under  Codes.  —  Gates  v.  Salmon,  46 

Pr.  (N.  Y.)  145,  Code  Rep.    N.  S.  (N.  Cal. 361;  Aliens. Church,  loi  Iowa  116; 

Y.)  392;  Withcrell  v,  Wibcrg,  4  Sawy.  Specht  v.  Spangenberg,  70  Iowa  488; 

(U.  S.)  232,  30  Fed.  Cas.  No.  17,917.  Hurt  v.   Southern    R.   Co.,   40   Miss. 

Heedless    Prolixity  is  itself  imperti-  391;    Farmers'    Bank    v.    Bayliss,  41 

nence  and  is  therefore  irrelevant  or  re-  Mo.   275;    Sweetman    v.    Ramsey,   22 

dundant  matter.     Carpenter  v.  West,  Mont.  323;  Meeker  v.  Gilbert,  3  Wash. 

(Supm.  Ct.  Spec.  T.)  5   How.  Pr.  (N.  Ter.  369. 

Y.)  53;  Lee  Bank  v.  Kitching,  7  Bosw.  4.  Prinoiple  Extends  to  All  Pleadings, 

(N.  Y.)664,  II  Abb.  Pr.  (N.  Y.)  435-  —  "  This  principle  of  law  relative  to 

1.  Impertinence  is  the  same  descrip-  immaterial  averments  extends  alike  to 

tion  of   fault   in   pleadings  in  equity  all  the  pleadings  in  the  case."     Boone 

which  in  those  at  common  law  is  de-  v.  Stone,  8  111.  538. 

nominated  "surplusage."     Carpenter  5.  See  i>f/ra,  V.  i.  Legal  and  EquitO' 

V,  West,  (Supm.  Ct.  Spec.  T.)  5  How.  bU  Code  Actions, 

Pr.  (N.  Y.)  53.  A  Prooeeding  by  Kandamns  is  a  civil 

In  Atty.*Gen.  v,   Rickards,   i    Phill.  action  within  the  meaning  of  the  code 

383.  affirming  6  Beav.  444,  affirmed  12  provisions,   and  a  statute   which  pro- 

Cl.  &  F.  30,  it  was  said  by  Lyndhurst,  vides  for  the  striking  out  of  irrelevant 

L.  C,  in  refusing  to  countenance  ex-  or  redundant  matter  on  motion  is  ap- 

ceptions  for  trivial  impertinence:  *'  It  plicable  thereto.     State  v.  Jennings,  56 

strikes  me  that  these  passages  are  at  Wis.  113. 

most  nothing  more  than  what  would,  6.  See  generally,  for  this  code  pro- 

in  pleadings  at  common  law,  be  called  vision,  infra^   IV.  i.'^i.    Various   Code 

*  surplusage.'  "  Provisions.     Contra,  Blake  v.   Eldred, 

8.  Bnrplnsage  in  Indictment  HarmleM.  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 

—  "It  has  always  been  the  rule  that  Y.)  240,  wherein  it  was  said:   "The 

surplusage  no  more  vitiates  an  indict-  word  *  pleading  '  in  section  160  [Code 

ment  than  a  pleading  in  a  civil  action."  Pro.   N.   Y.;  Code  Civ.    Pro.    hf.    Y., 

People  V,  Laurence,  137  N.  Y.  517.  §  545],  is  synonymous  with  *  answer  * 

**  Surplusage     is    as    innoxious    in  or '  defense.' " 

criminal  as  in  civil  pleadings."     Daw-  ]>emarrer8.  —  A  demurrer  is  included 

son  V.  People,  25  N.  Y.  399,  quoted  witA  within  a  provision  that  irrelevant  or 

approval  in  Co*m.  v,  Frey,  50  Pa.  St.  redundant  matter  contained  in  a  plead- 

245.  ing  may  be  stricken  out  on  motion. 

8.  In  Chanoery.  —  For  impertinent  as  Davis  v.  Honey   Lake  Water  Co.,  98 

surplusage  in  chancery  pleadings  see  Cal.   415.      Contra^   Smith   v.    Brown, 

article  Scandal  and  Impertinence,  vol.  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 

19,  pp.  184,  204,  214.  3S3,  wherein  it  was  said:  **  Perhaps,  in 
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Prooeedingi  to  B«medj.            5  URPL  USA  GE,  Irrelevant  Matter. 

IV.  PBOCEEDiHes  TO  Bexedy  —  1.  Beiiiedies  for  Irrelevant  or 
Bednndant  Matter  —  a.  Various  Code  Provisions.  —  The  codes 
usually  provide  that  irrelevant  or  redundant  matter  inserted  in  a 
pleading  may  be  stricken  out  on  motion  of  any  party  aggrieved 

thereby.^     In  some  states  the  terms  used  by  the  statute  vary 

a  sense,  under  the  Code  [Code  Pro.  N.  1.  Arkansas,  —  Sand.     &     H.     Dig. 

Y.],  a  demurrer  may  be  considered  as  Stat.,  §  5755. 

a  'pleading'    (§    156);    Brodhead   v.  California, — Code  Civ.  Pro.,  §453; 

Brodhead,  (Supm.  Ct.  Spec.  T.)  4  How.  Davis  v.   Honey  Lake  Water  Co.,  98 

Pr.  (N.  Y.)  308.     And  it  has  been  said  Cal.  415:  Jackson  v.  Lebar,  53Cal.  255. 

a  demurrer  is  a  plea.     But  this  is  be-  The  provision  of  the  early  practice  act 

C9iVL%e  the placitum  \s  nomen  colUctivum,  included  also  immaterial  matter,  and 

Wilson  V,  Law,  i  Ld.  Raym.  20.     In  was  confined  in  its  operation   to  an- 

the  ordinary  use  of  the  term,  it  is  not  swers.     Larco  v.  Casaneuava,  30  Cal. 

a  plea.     Gould  46,  460.     The   i6oth  560. 

section  of  the  Code  [Code  Civ.  Pro.  N.  Iowa, — Code.  §  3618;  Allen  v.  Church, 

Y.,  §  545]  authorizes  the  court  to  strike  loi  Iowa  116;  Johns  v.  Pattee,  55  Iowa 

out  irrelevant  and  redundant  matter  in  665;  Davis  v.  Chicago,  etc.,  R.  Co.,  46 

a  pleading."  Iowa  389;  Caie  v.  Oilman,  41  Iowa  530; 

A  Pleading  Stating  Only  One  or  More  Evans  v.  Robbins,  29  Iowa  472;  Doug- 

of  the  Grounds  for  Demurrer  as  enu-  lass  v.  Bishop,  27  Iowa  214;  Bolinger 

merated  in  the  code  contains  nothing  v.  Henderson,  23  Iowa  165;  Hayden  r. 

irrelevant    or    redundant.      Davis    v.  Anderson,  17  Iowa  158. 

Honey  Lake  Water  Co.,  98  Cal.  415.  Kansas.  —  Gen.  Stat.,  c.  95,   §   123; 

Countarolaim.  —  That  the  remedy  may  Roe  v.  Elk  County,  i  Kan.  App.  219; 

be  invoked  against  irrelevant  or   re-  Gray  v  Ulrich,  8  Kan.  112;  Savage  v, 

dundant  matter  contained  in  a  counter-  Challiss,  4  Kan.  319. 

claim,  see  article  Set-off,    Counter-  Kentucky. — Bullitt's  Civ.  Code  (1895), 

CLAIM,  AND  Recoupment,  vol.  19,  pp.  §  121;  Turner  v.  New  Farmers'  Bank, 

776,  777.  (Ky.  1897)  43  S.  W.  Rep.  721;  Bonney 

Bepliai.  —  Redundant,  impertinent,  v.  Reardin,  6  Bush  (Ky.)  34;  Buckles 

or  irrelevant  matter    contained    in  a  v,  Lambert,  4  Met.  (Ky.)  330. 

reply  maybe  stricken  out  on  motion.  Minnesota, — Stat.     (1894),     §    5248; 

Kinney  v.   Miller,   25    Mo.   576.     See  Hayward  v.  Grant,  13  Minn.  165. 

generally    article    Replications    and  Mississippi, — On  motion  of  any  party. 

Replies,  vol.  18,  p.  639.  Annot.  Code,  §  704. 

Pleadings  Eequiring  Leave  to  Tile.  —  Missouri.  —  On  motion  of  the  ad- 
Irrelevant  or  redundant  matter  may  be  verse  party.  Burns's  Prac.  Code 
stricken  out  on  motion  under  this  pro-  (1896),  §  430;  O'Connor  v.  Koch,  56 
vision,  although  contained  in  a  plead-  Mo.  253;  McGlothlin  v.  Ilemery,  44 
ing  to  file  which  leave  of  court  is  Mo.  350;  Kinney  v.  Miller,  25  Mo.  576. 
required  and  has  been  granted.  Montana,  —  In  this  state  it  is  pio- 
Patent  Paper  Co.  e^.  Kaukaum a  Water-  vided  that  irrelevant  and  redundant 
Power  Co.,  79  Wis.  331,  in  which  case,  matter  inserted  in  a  pleading  may  be 
however,  the  order  granting  leave  to  stricken  out,  but  nothing  is  said  as  to 
file  reserved  to  the  adverse  parties  the  the  form  of  the  remedy  or  by  whom 
right  of  moving  to  strike  out  in  such  invoked.  Code  Civ.  Pro.,  §  742. 
matter.  See  also  article  Sham  and  Nebraska,  —  Comp.  Stat.,  §  57i6; 
Frivolous  Pleadings,  vol.  20,  p.  loi,  Brugman  v.  Burr,  30  Neb.  406. 
note.  But  see  a  dictum  contra^  in  Nevada,  —  Comp.  Laws  (1900),  ^3152. 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  187,  A  distinct  provision  contained  in  the 
Boreman,  J.,  dissenting,  wherein  the  practice  act  enacts  that  irrelevant,  re- 
court  said:  '*  When  the  court  permitted  dundant,  or  immaterial  matter  inserted 
the  pleading  to  be  filed  its  materiality  in  any  answer  may  be  stricken  out  on 
was  passed  upon,  for  it  is  only  material  motion.  By  whom  the  remedy  is  to  be 
facts  which  are  allowed  to  be  thus  invoked  is  not  stated.  Comp.  Laws 
pleaded.      The    motion    required    the  (1900),  §  3T45. 

same  court,  and  on  the  same  state  of  New  Mexico,  —  On  motion  of  the  ad- 
facts,  to  review  its  former  order,    to  verse  party.      Comp.    Laws,   §    2685, 
which  no  exception  appears  to  have  subsec.  51. 
been  taken."  New  yi7r>t.  —  Code  Civ.  Pro.,  §  545; 
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slightly  from  this  form/  while  in  England^  Canada^  and  a  few 
of  the  United  States  it  is  provided  that  a  pleading  so  framed  as 

Code  Pro.,  §  i6o;  Hagerty  v.  Andrews,  Ohio,  —  Bates's  Annot.  Stai.  (1897), 

94  N.  Y.  igs,  4  Civ.  Pro.  (N.  Y.)  323;  §  5087;  State  v.  Smith,  44 Ohio  St.  348; 

Conaughty  v,  Nichols,  42   N.    Y.   83;  Stoutenburg  t/.  Lybrand,  13  Ohio  St. 

Marquat   v.    Marquat,    12   N.    Y.   336;  228;    State  v.   Harper,  6  Ohio  St.  608; 

John  D.   Park,  etc.,   Co.   v.   National  Christie  v,  Drennon,  i  Ohio  Dec.  374, 

Wholesale  Druggists'  Assoc.,  30  N.  Y.  affirmed  sub  nam.   Werk  v  Christie,  9 

App.    Div.    508;    William    H.    Frank  Ohio  Cir.  Ct.  439,  6  OhioCir.  Dec.  255, 

Brewing  Co.  v.  Hammfcrsen,  22  N.  Y.  2  Ohio  Dec.  552. 


App.  Div.  475;  Nordlinger  v,  McKim, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.Supp.  515; 
Schuyler  v.  Peck,  (N.  Y.  City  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  849:  Whitehall  Lum- 
ber  Co.  v.  Edmans,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.   Supp.  721;    Goodman  v. 


Oklahoma.  —  Stai.,  §  3997. 

South  Carolina,  —  Code  Civ.  Pro., 
§181:  Lawson  v.  Gee,  57  S.  Car.  502; 
Buist  V.  Salvo,  44  S.  Car.  143  Nichols 
V,  Briggs,  18  S.  Car.  473. 

South  Dakota,  —  Com  p.    Laws   Dak. 


Robb,  41   Hun  (N.  Y.)  605;  Hubbard  (1887),  §  4925. 

V.    Gorham,    38     Hun    (N.    Y.)    162;  Oregon.  —  On  motion  of  the  adverse 

Younger  v.  Duffie,  26  Hun  (N.  Y.)  442;  party.     Hill's  Annot.  Laws,  §  85;  The 

Fasnachtt/.  Siehn,  53  Barb.  (N.  Y.) 650,  Victorian,  24  Oregon  122,  note;  Wither- 

5  Abb.  Pr.  N.  S.  (N.  Y.)  338;  People  v,  ell  v.  Wiberg,  4  Sawy.  (U.  S.)  232,  30 

McCuraber,  27  Barb.  (N.  Y.)  632,   15  Fed.  Cas.  No.  17.917. 

How.  Pr.  (N.  Y.)  186,  affirmed  18  N.  Y.  Utah,  —  Rev.  Stat.,  §  2987;  Kahn  v. 

315,  72  Am.  Dec.  515;  Knowles  v.  Gee,  Old  Tel.  Min.  Co.,  2  Uuh  174. 

8  Barb.  (N.  Y.)  300,  4  How.  Pr.  (N.  Y.)  Washington,  —  Ball.    Annot.     Codes 

317,  3  Code  Rep.  (N.  Y.)3i;  Prescoit  v.  &  Stat.  (1897),  4932;  Hatch  v.  Tacoma. 

Tousey,  53  N.  Y.  Super.  Ct.  56;  Smith  etc.,  R.  Co.,  6  Wash,  i;  Isaacs  v.  Hol- 

«/.  Greenin,  2  Sandf.  (N.  Y.)  702;  Bow-  land,  4  Wash.  54;  Meeker  v,  Gilbert,  3 


man  v.  Sheldon,  5  Sandf.  (N.  Y.)  657, 
10  N.  Y.  Leg.  Obs.  339:  Lee  Bank  v. 
Kitching,  7  Bosw.  (N.  Y.)  664,  11  Abb. 
Pr.  (N.  Y.)435;  Quintard  v.  Newton,  5 
Robt.  (N.  Y.)  72;  Perkins  v.  Squier.  i 
Thomp.  &  C.  (N.  Y.)  620;  Lockwood 
V.  Salhenger,  (C.  PI.  Spec.  T.)  18  Abb. 
Pr.  (N.  Y.)  136;  Littlejohn  v,  Greeley, 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
Y.)  345.  13  Abb.  Pr.  (N.  Y.)  311;  Blake  Mo.  226;  Austin 
Eldred,   (Supm.    Ct.   Spec.   T.)  18     App.  52. 


Wash.  Ter.  369. 

Wisconsin,  —  On  motion  of  the  ad- 
verse party.  Stat.,  §  2683;  Balkins  v. 
Baldwin,  84  Wis.  212. 


fVyomini^',  —  Rev.  Stat..  §  2474. 

Written  or  Oral  Kotion.  —  It  is  usually 
required  that  the  motion  shall  be  in 
writing.  Gen.  Stat.  Conn.,  §  882;  Code 
Iowa,  §  3551;  Paddock  v.  Somes,  102 

V,    Boyd,    28    Mo. 


V. 


How.  Pr.  (N.  Y.)  240;  Walker  v.  Hew- 
iit,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr. 
(N.  Y.)  395;  Benedict  v.  Dake,  (Supm. 
Ct.  Spec.  T.)  6  How.   Pr.  (N.  Y.)  352; 


In  Indiana^  however,  the  motion  need 
not  be  in  writing  unless  required  by  a 
rule  of  the  court  or  a  statute.  Si. 
Louis,  etc.,  R.  Co.  v.  Valirius,  56  Ind. 


Nichols  y.  Jones,  (Supm.  Ct.  Spec.  T.)    511;  Swinney  v.  Nave,  22  Ind.  178. 


6  How.  Pr.  (N.  Y.)  355;  Hariow  v, 
Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  475;  Rensselaer, 
etc.,  Plank  Road  Co.  v.  Wetsel,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  68; 
Esmond  v.  Van  Benschoten,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)44;  Car- 
penter V.  West,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)  53;  Shaw  v.  Jayne, 
(Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  119,  2 
Code  Rep.  (N.  Y.)  69;  White  v.  Kidd, 
(Supm.  Ct.  Spec  T.)4  How.  Pr.  (N.  Y.) 
68,  2  Code  Rep.  (N.  Y.)  47;  Robbins  v. 
Palmer,  5  N.  Y.  Wkly.  Dig.  537. 

North  Carolina.  —  Clark's  Code  Civ. 
Pro.  (1900),  §  261. 

ATorth  Dakota,  —  Rev.  Codes,  §  5284. 


Objection  Waived.  —  A  statutory  re- 
quirement that  the  motion  must  be 
in  writing  is  waived  by  a  failure  to 
make  any  objection  to  an  oral  motion. 
Fischer  v.  Johnson,  106  Iowa  r8i. 

How  Kotion  Denominated.  —  Motions 
made  under  such  provisions  are  more 
commonly  called  motions  to  strike  out 
than  motions  to  reject,  but  the  use  of 
the  latter  terminology  is  no  ground  for 
overruling  the  application.  Mabin  v. 
Webster,  129  Ind.  430. 

1.  Alabama.  —  Any  pleading  unnec- 
essarily prolix  or  irrelevant  may  be 
stricken  out  on  motion  of  the  adverse 
party.  Civ.  Code  (1896),  §3286;  Davis 
V.  Louisville,  etc.,    R.    Co.,   108  Ala. 
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to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action  may 
be  struck  out.  ^ 

660;  Lindsay  v.  Morris,  100  Ala.    546;        Mississippi,  —  On  application  of  the 
Columbus,  etc.,  R.  Co.  v.  Bridges,  86    opposite  party.    Annot.  Code,  g  704. 


Ala.  448,  IE  Am.  St.  Rep.  58; Cotton  v. 
Ward,  45  Ala.  359. 

Colorado,  —  •*  So  much  of  any  plead- 
ing as  may  be  irrelevant,  redundant, 
immaterial,  or  insufficient  may  be 
stricken  out  on  motion.*'  Mills's 
Annot.  Code  (1896),  §  60. 

ConnfcHcui, — Unnecessary  repetition, 
prolixity,  or  impertinence,  in  any  plead- 
ing, shall  be  ground  for  a  motion  to 
expunge  or  otherwise  correct  such 
pleading.  Gen.  Stat.,  §  882;  Free- 
man's Appeal,  71  Conn.  708;  Whitney 
V,  Cady,  71  Conn.  166. 


New  Jersey, — Gen.  Stat.,  p.  2555, 
par.  132;  Voorhees  v.  Barr,  59  N.  J.  L. 
123;  Monmouth  Park  Assoc,  v.  War- 
ren, 55  N.  J.  L.  598. 

Canada,  —  Supreme  Court  Rule  423 
of  Ontario  authorizes  the  court  or  a 
judge  to  order  any  matter  in  the  plead- 
ings which  may  tend  to  prejudice,  em- 
barrass, or  delay  the  fair  trial  of  the 
case,  to  be  struck  out  or  amended  at 
any  stage  of  the  proceedings.  Strat- 
ford Gas  Co.  V,  Gordon,  14  Ont.  Pr. 
407;  Snider  v.  Snider,  11  Ont.  Pr.  140; 
Abell  V.  McLaren.  31  U.  C.  C.  P.  517, 


Indiana, — "All  surplusage,  tautol-  less  fully  reported  in  i  Can.  L.  T.  209. 
ogy,  and  irrelevant  matter  shall  be  set  Rule  27,  Ord.  19,  of  Nova  Scotia  em- 
aside  and  struck  out  of  any  pleading,  powers  the  court  or  a  judge  to  strike 
when  pointed  out  by  the  party  out  or  amend  any  pleading  which  may 
aggrieved."       Horner's     Stat.   (1896),  be    unnecessary    or    tend    to   embar- 


§382.  See  also  Lowe  v,  Thompson, 
86  Ind.  503;  Clark  v.  Jeffersonville, 
etc.,  R.  Co.,  44  Ind.  248;  Beeson  v, 
McConnaha,  12  Ind.  420;  Lake  Erie, 
etc.,  R.  Co.  V.  Juday,  19  Ind.  App. 
436.  This  section  of  the  Indiana  Code 
was,  in  substance,  borrowed  from  the 


rass.  McDonald  v.  Clarke,  20  Nova 
Scotia  254;  Power  v.  Pringle,  31  Nova 
Scotia  78. 

Consol.  Stat.  N.  Bruns.,  c.  37,  g  88, 
provides  that  the  court  or  a  judge,  on 
rule  or  summons,  may  order  any 
pleading  so  framed  as   to   prejudice. 


New  York  code.  The  adjudications  in  embarrass,  or  delay  the  fair  trial  of 
that  Slate  involving  a  construction  of  the  action  to  be  struck  out,  or  make 
such    section    are    entitled     to    great    such    order    respecting    the    same  as 


weight,  as  the  presumption  is  that  the 
section  was  adopted  in  view  of  its 
construction.  Clark  v.  Jeffersonville, 
etc.,  R.  Co.,  44  Ind.  248. 

Maryland,  —  A  bill  or  petition  **  shall 
contain  no  unnecessary  recitals  of 
documents  of  any    kind  in  hac  verba. 


the  court  or  judge  sees  fit.  Richard- 
son V.  Vaughan,  24  N.  Bruns.  75,  per 
Palmer,  J. 

England,  —  Supreme  Court  Rules 
1883,  Ord.  19,  Rule  27,  authorizes  the 
court  or  a  judge  at  any  stage  of  the 
proceedings  to  order  stricken    out  or 


nor  any  impertinent  matter,  or  matter  amended  any  matter  in  any  pleading 

scandalous  and   not   relevant    to    the  which  may  be   unnecessary,  or  which 

suit;    •    *    •    and  if  this  rule  be  vio-  may  tend  to  prejudice,  embarrass,  or 

lated,    the    unnecessary  or    improper  delay  the  fair  trial  of  the  action,     i 

matter  or  averments  may  be  stricken  Ann.  Pr.  (1900)  263;  In  re  Morgan,  35 

out."     Pub.  Gen.  Laws,  art.  16,  §  131.  Ch.  D.  492;  Watson  v.  Rodwell,  3  Ch. 

Tennessee.  —  If  any  pleading  is  un-  D.  380;  Berdan  r^.  Greenwood,  3  Ex.  D. 

necessarily  prolix,  it  may  be  stricken  251;    Millington    v.    Loring,   6  Q.    B. 

out  on  motion  of  the  adverse  party,  or  D.  190;  Philipps  v.    Philipps,  4  Q.  B. 

by  the  court  of  its  own  motion.    Annot.  D.  127;    Heap  v.    Marris,   2  Q.   B.  D. 

Code  (1896),  ^4603:  Fry  V.  Tippett,  16  630;   Spurr  7/.   Hall,    2  Q.    B.  D.   615; 

Lea  (Tenn.)   516;    Nashville,   etc.,  R.  Golding  v.  Wharton  Saltworks  Co.,  i 


Co.  V.  Conk,  II  Heisk.  (Tenn.)  575; 
Waggoner  V.  White,  ii  Heisk.  (Tenn.) 
741;  Shirley  v.  Keathy,  4  Coldw. 
(Tenn.) 29;  Trabue  v.  Higden,  4  Coldw. 
(Tenn.)  620;  Grant  v.  Jennings,  i 
Coldw.  (Tenn.)  53. 

1.  Florida,  —  On  application  of  the 
opposite  party.  Rev.  Stat.,  §  1043: 
Wade  V,  Doyle,  17  Fla.  522. 


Q.  B.  D.  374. 

An  early  statutory  provision  was 
similar  except  that  unnecessary  mat- 
ter was  not  in  terms  included.  For- 
syth «/.  Brisiowe,  8  Exch.  347,  note  <?; 
Tallis  V.  Tallis.  16  Jur.  745,  note. 

Form  of  Bemedy  —  England,  —  In 
England  applications  to  strike  out 
<:houId   be   by   summons   and   not   by 
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b.  Demurrer  —  (i)  General  Rule. — A  demurrer  is  not  gen- 
erally a  proper  remedy  for  disposing  of  irrelevant  or  redundant 
matter  contained  in  a  pleading,  but  an  application  to  strike  out 
is  the  only  proper  remedy,*  since  a  demurrer  does  not  lie  to  a 
part  only  of  the  allegations  intended  to  set  forth  a  single  cause 
of  action  or  defense ;  *  nor  is  irrelevancy,  redundancy,  or  surplus- 


motion.  Marriott  v,  MarrioU,  26  W. 
R.  416;  Alderson  v,  Johnson,  8  M.  & 
W.  70,  5  Dowl.  294. 

1.  Alabama.  —  Cole  v.  Tuck,  108  Ala. 
227. 


have  been  stricken  out  either  upon 
demurrer  or  upon  a  motion  to  expunge. 
Katter  in  Abatement  wrongfully 
pleaded  with  matter  in  bar  is  not  de- 
murrable, since  the  objection  does  not 


California,  —  Bremner  f.  Leavitt,  109    appear  upon  the  face  of  the  pleading 


Cal.  130;  Wickersham  v,  Crittenden, 
83  Cal.  17;  Mora  v.  Le  Roy,  58  Cal.  8. 

Colorado,  —  Baum  v.  Holton,  4  Colo. 
App.  406. 

Indiana,  —  King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43;  Evansville  v.  Thayer, 
59  Ind.  324. 


but  arises  dehors  the  plea  in  abatement. 
The  convenient  mode  of  eliminating  it 
from  the  case  is  a  motion  to  strike 
out.  State  V.  Ruhlman,  iii  Ind.  17; 
Wythe  V,  Myers,  3  Sawy.  (U.  S.)  595, 
30  Fed.  Cas.  No.  18,119. 
%.  Alabama,  —  Louisville,  etc.,  R.  Co. 


Iowa.  —  Jayne    v,    Drorbaugh,    63  v.  Hall,  91  Ala.  113. 

Iowa  711;  Davenport  Gas  Light,  etc.,  Colorado, —  Cochrane   v,   Parker,   5 

Co.  V,  Davenport,  15  Iowa  7;   Hayden  Colo.  App.  527. 

V,  Anderson,  17  Iowa  158;  Bolinger  v,  Iowa.  —  Seaton    v,    Grimm,    (Iowa 

Henderson,  23  Iowa  165;  Douglass  v,  1899)  81   N.   W.    Rep.   225;    Delaware 

Bishop,  27  Iowa  214;    Matter  of  Mc-  County  Bank  v,  Duncombe,  48  Iowa 

Murray,  107  Iowa  648;  Johns  v,  Patiee,  488;  Shulte  v,  Hennessy,  40  Iowa  352; 

55  Iowa  665.  Benedict  v.   Hunt,  32  Iowa  27;  Hay- 

Kansas. — Gray  v.  Ulrich,  8  Kan.  112.  den  v,  Anderson,  17  Iowa  158. 


Kentucky,  —  Mullins  v,  Hume,  15 
Ky.  L.  Rep.  93. 

Minnesota,  —  Loomis  v,  Youle,  I 
Minn.  175. 

New  York,  —  Gray  v,  Nellis,  (Supm. 


Kentucky,  —  Lewis  v.  Brandenburg, 
(Ky.  1899)  48  S.  W.  Rep.  978,  affirmed 
on  rehearing,  (Ky.  1898)  47  S.  W.  Rep. 
862. 

New  York, — Smith  v.  Brown,  (Supm. 


Ct.  Spec.  T.)  6  How.   Pr.  (N.  Y.)  290;    Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  383; 


Esmond  v.  Van  Benschoten,  (Supm. 
Ct.  Spec,  T.)  5  How.  Pr.  (N.  Y.)  44; 
Watson  V,  Husson,  i  Duer  (N.  Y.)  242, 
affirmed  on  otner  grounds  sub  nom, 
Drummond  v,  Husson,  14  N.  Y.  60. 

North  Carolina,  —  Thames  v,  Jones, 
97  N.  Car.  121. 

Ohio.  —  Blackwell  v,  Montgomery,  i 
Handy  (Ohio)  41. 

South  Carolina,  —  Bolt  v.  Gray,  54 
S.  Car.  95. 

South  Dakota,  —  McGillivray  v,  Mc- 
Gillivray,  9  S.  Dak.  187. 

IVisconsin.  —  Bach  v.  Bell,  7  Wis. 
433;  Horton  v.  Arnold,  17  Wis.  139. 

Vnder  an  Early  Colorado  Statute  it 
seems  thai  so  much  of  any  pleading  as 
was  irrelevant,  redundant,  or  imma- 
terial might  have  been  stricken  out  on 
demurrer.  People  v.  Lothrop,  3  Colo. 
428.  But  the  remedy  given  by  the  ex- 
isting code  is  a  motion.  Mills's  Annot. 
Code  Colo.  (1896),  §  60. 

Ezpnnging  on  Demnrrer.  —  In  Vail  v, 
Hammond,  60  Conn.  374,  it  was  held 
that  an  immaterial   averment  should 


Barton  v,  Sackett,  (Supm.  Ct.)  3  How. 
Pr.  (N.  Y.)  358,  (Ct.  App.)  I  Code  Rep. 
(N.  Y.)  96;  Lee  Bank  v.  Kitching,  7 
Bosw.  (K.  Y.)  664.  II  Abb.  Pr.  (N.  Y.) 

435. 

South  Carolina,  —  Buist  v.  Salvo,  44 
S.  Car.  143:  Lawson  v.  Gee,  57  S.  Car. 
502. 

United  States,  —  Montgomery  v. 
Northern  Pac.   R.  Co.,  67  Fed.   Rep. 

445- 

Canada,  —  Beasley   v,   Hamilton,   9 

Ont.  112. 

And  see  generally  article  Demurrers 
AT  Common  Law  and  under  the  Codes, 
vol.  6,  p.  292. 

QnallfLoation  of  Bole.  —  It  has  been 
said  that  a  demurrer  to  a  part  of  a 
count  will  not  be  enteriained  unless 
the  imperfect  part  is  so  material  that, 
being  eliminated,  it  leaves  the  count 
without  a  valid  cause  of  action.  Louis- 
ville, etc.,  R.  Co.  V.  Hall,  91  Ala.  113. 

That  A  Court  Snitained  a  Demnrror  to  a 
part  of  a  pleading  which  was  in  fact 
irrelevant  is  not  an  objection  available 
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age  a  ground  of  demurrer  to  the  pleading  as  a  whole.  ^ 

(2)  Entire  Cause  of  Action  or  Defense  Irrelevant.  —  On  the 
other  hand,  where  an  entire  pleading,  or  part  of  a  pleading  pur- 
porting to  set  up  a  separate  cause  of  action  or  defense,  is  wholly 
devoid  of  merit,  and  consists  only  of  irrelevant  or  superfluous 
matter,  a  general  demurrer  will  lie,*  or  the  objection  may  be 
taken  in  some  other  manner  proper  for  determining  its  suffi- 
ciency ;  •  but  according  to  many  authorities  it  may  not  be  stricken 

when  made  for  the  first  time  on  appeal,  insuflSciency  as  a    whole.      Brack  v, 

for  although  the  proper  remedy  is  by  Tucker,  43  Cal.  346;  U.  S.  v.  Ritchie, 

motion  to  strike  out,  no  error  could  re-  3  Mackey  (D.  C«)  162;  Davenport  Gas 

suit  to  the  prejudice  of  the  substantial  Light,  etc.,  Co.  v,  Davenport,  15  Iowa 

rights  of  the  appellant.     Beals  z/.  Beals,  6;  Boyden  v,  Fitchburg  R.  Co.,  70  Vt. 

37  Ind.  77;  Lewis  v,  Brandenburg,  (Ky.  125. 

1899)  48  S.  W.  Rep.  978,  affirming  on  8.  Olqeetion    on    Trial.  —  Where    a 

rehearing  (Ky.  1898)  47  S.  W.  Rep.  862.  pleading  contains  a  cause  of  action  or 

1.    Indiana,  —  Judah    v.    Vincennes  defense  taking  in  all  the  allegations,  it 

University,  16  Ind.  56.  should  be  assailed  either  by  demurrer, 

Iowa,  —  Matter  of    McMurray,    107  or  upon  the  trial  of  the  case  by  objec- 

lowa  648.  tion  to  the  introduction  of  evidence,  or 

Maryland.  —  Deford  v.  Hewlett,  49  at  the  close  of  the  case  by  a  motion  for 

Md.  51.  a  nonsuit,  or  in  some  other  proper  way, 

Mississippi,  —  Hurt  v.  Southern   R.  and  not  by  a  motion  to  strike  it  out  as 

Co.,  40  Miss.  391.  irrelevant  or  redundant.     Hoffman  v, 

Missouri,  —  McGlothlin  v,  Hemery,  Wight,  137  N.  Y.  621,  reversing  Hoff- 

44  Mo.   353;   Isaacs  v,   Skrainka,   13  man  v,  Newell,  (K.  Y.  Super.  Ct.  Gen. 

Mo.  App.  593.  T.)  21  N.  Y.  Supp.  912,  20  N.  Y.  Supp. 

New  York, — Coatsworth  v,  Lehigh  432;  Emmons  v,  McMillan  Co.,  (N.  Y, 

Valley  R.  Co.,  24  N.  Y.  App.  Div.  273,  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  400, 

affirmed  156  N.  Y.  451;  Goodman  v,  appeal  dismissed  (Supm.  Ct.  App.  T.)  21 

Robb,  41  Hun  (N.   Y.)  605;  Polly  v.  Misc.  (N.  Y.)  638;  Eaton  v.  Burnett,  48 

Saratoga,  etc.,  R.  Co.,  9  Barb.  (N.  Y.)  N.  Y.  Super.  Ct.  548;  Morse  v,  Gilman, 

449;  Fry  v,  Bennett,  5  Sandf.  (N.  Y.)  54,  16  Wis.  505. 

Code  Rep.  K.  S.  (N.  Y. )  238, 9  N.  Y.  Leg.  Kotion  to  Strike  Oat  or  for  JndgmAnt 

Obs.  330;  Smith  v,  Greenin,  2  Sandf.  as  Frivolous. — Another  proper  remedy 

(K.  Y.)  702;  Lee  Bank  v,  Kitching,  7  where  the  entire  pleading  consists  of 

Bosw.  (K.  Y.)  664,  II  Abb.  Pr.  (N.  Y.)  irrelevant  allegations  is  a  motion  to 

435;  Barton  v.  Sackett,  (Supm.  Ct.)  3  strike  it  out  or  for  judgment  notwith- 

How.  Pr.  (N.  Y.)358,  (Ct.  App.)  i  Code  standing  it,  as  being  frivolous.    Coch- 

Rep.  (N.  Y.) 96;  Smith  V.  Brown,  (Supm.  rane    v,   Parker,   5    Colo.    App.   527; 

Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  383.  Booher  v.  Goldsborough,  44  Ind.  490; 

North  Carolina,  — Smith  v.  Summer-  Fabbricoili  v,  Launitz,  3  Sandf.  (N.  Y.) 

field,  108  N.  Car.  284.  743,  Code  Rep.  N.  S.  (N.  Y.)  121;  Col- 

Ohio,  —  Black  well  v.  Montgomery,  z  lins  v,   Coggill,   7   Robt.   (N.  Y.)  81; 

Handy  (Ohio)  41.  Blake  v,  Eldred,  (Supm.  Ct.  Spec.  T.) 

Washington,  —  Isaacs  v,  Holland,  4  18   How.   Pr.  (N.  Y.)  240;  Walker  v. 

Wash.  54.  Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 

8.  Bradley  t/.  Reynolds,  61  Conn.  271;  Pr.    (N.   Y.)  395;    Nichols    v.    Jones, 

Stevens  v,  Bigelow,  12  Mass.  434;  Lee  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 

Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  664,  Y.)  355;  Harlow  v.   Hamilton,  (N.  Y. 

II   Abb.    Pr.    (N.   Y.)  435;    Smith   v.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 

Brown,  (Supm.  Ct.  Spec.  T.)  6  How.  475;  White  v,  Kidd,  (Supm.  Ct.  Spec, 

Pr.  (K.  Y.)  383.    See  also  cases  cited  T.)4  How.  Pr.  (N.  Y.)  68. 

infra  in  the  next  note  but  one.  **  If  this  should  be  the  character  of 

A  Pleading  Whioh  Containi  Only  Katter  the  entire  defense  interposed  to  the  ac- 

of  Evidenoe,  and  no  statement  of  facts  tion,  it  would  be  frivolous,  and  judg- 

constituting  a  cause  of  action  or  de-  ment  might  be  given  for  the  plaintiff 

fense  is  subject  to  demurrer  or  other  under  the  247th  section  [of  Code  Pro. 

remedy    proper    for    questioning    its  N.  Y.];  but  if  it  was  only  one  of  sev- 
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out  under  a  code  provision  the  language  of  which  limits  motions 
to  strike  out  to  irrelevant  or  redundant  matter  contained  or 
inserted  in  a  pleading  which  is  otherwise  good.^     Such  a  statute 


eral  answers  or  defenses,  it  might  be  Rep.    N.   S.  (N.   Y.)  121;  Mussina  v, 

stricken  out  under  the   I52d   section;  Clark,  (Supm.  Ct.)  17  Abb.  Pr.  (N.  Y.) 

and   if   it    was   improperly  alleged  as  188;  McGregor  v,    McGregor,   (Supm. 

a  part  of  another  defense,  otherwise  Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  385; 

good,  it  might  be  stricken  out  as  irrele-  Howell  v,  Knickerbocker  L.  Ins.  Co., 

vant  or  redundant  Under  the  i6oth  sec-  (N.  Y.  Super.  Ct.  Spec.  T.)  24  How.  Pr. 

tion.     This   defense   is   not  irrelevant  (N.    Y.)    475;  '  Littlejohn    r.    Greeley, 

within  the  meaning  I  have  given  that  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 

term.'*     Walker  v,  Hewitt,  (Supm.  Cl.  Y.)  345,  13  Abb.  Pr.  (N.  Y.)  311;  Blake 

Spec.  T.)  II  How.  Pr.  (N.  Y.)395.  v.   Eldred,   (Supm.   Ct.   Spec.    T.)    18 


1.  Arkansas.  —  Goodwin  v.  Robinson, 
30  Ark.  535. 

Colorado.  —  Cochrane  v.  Parker.  5 
Colo.  App.  527. 

Connecticut.  —  Freeman's  Appeal,  71 
Conn.  708. 


How.  Pr.  (N.  Y.)  240;  Harlow  v.  Hamil- 
ton. (N.  Y.  Super.  Ct.  Spec.  T.)  6  How. 
Pr.  (M.  Y.)  475;  Benedict  v,  Dake, 
(Supm.  Ct.  Spec.  T  )  6  How.  Pr.  (N.  Y.) 
352;  Nichols  z/.  Jones,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  355;  Esmond  v. 


Iowa.  —  Wattels  v.  Minchen,  93  Iowa  Van  Benschoten,  (Supm.  Ct.  Spec.  T.) 
517;  Bolinger  v.  Henderson,  23  Iowa 
165;  Davenport  Gas  Light,  etc.,  Co.  v. 
Davenport,  15  Iowa  7;  Childs  v.  Gris- 
wold,  15  Iowa  438.  Compare  Evans 
V.  Robbins,  2g  Iowa  472;  Tisdale  v. 
Major,  106  Iowa  i. 

Missouri.  —  Gause  v.  Knapp,  i  Fed. 
Rep.  2Q2. 


5  How.  Pr.  (M.  Y.)  44;  Robbins  v. 
Palmer,  5  N.  Y.  Wklv.  Dig.  537. 

Ohio.  —  Williams  v.  West.  2  Ohio  St. 
81;  Cleveland  Second  Nat.  Bank  v. 
Marbach,  2  Cleve.  L.  Rep.  313,  4  Ohio 
Dec.  (Reprint)  524. 

Oregon,  —  Cline  v.  Cline,  3  Oregon 
356;  Witherell  v.  Wiberg,  4  Sawy.  (U. 


New  York.  —  Hoffman  v.  Wight,  137  S.)  232,  30  Fed.  Cas.  No.  17,917. 

N.  Y.  621,  reversing  V{oS.mB.T\  v.  Newell,  Utah.  —  In   Kahn  v.   Old  Tel.  Min. 

(N.  Y.   Super.  Ct.  Gen.  T.)  21  N.  Y.  Co.,  2  Utah  174,  the  question  was  raised 

Supp.  912,  20  N.  Y.  Supp.  432;  Hagerty  but  noi  decided,  the  order  of  the  court 

V.  Andrews,  94.  N.  Y.  195,  4  Civ.  Pro.  below  ha \^ing  refused  insteadof  granted 

(N.  Y.)  323;  Fetlretch  v.  McKay,  47  N.  the  application  on  its  merits. 

Y.  426,  II  Abb.  Pr.  N.  S.  (N.  Y.)453;  Washington.  —  Kizer  v.  Caufield,  17 

Wuensch  v.  Morning  Journal  Assoc,  4  Wash.  417. 

N.  Y.  App.  Div.  no;  Morgan  v.  Ben-  Motion   Instead  of  Demurrer  Vot  Al- 

nett,   44   N.  Y.   App.    Div.  323;  Nord-  lowed.  —  "The  motion  is  made  under 

linger  r.  MrKeim,  (Supm.  Ct.  Gen.  T.)  the   i6oih   section  of  the  code   [Code 

14  N.  Y.  Supp.  515:  Whitehall  Lumber  Civ.  Pro.,  §  545],  to  strike  out  irrele- 

Co.  V.  Edmans,  (Supm.  Cl.  Gen.  T.)  4  vant   matters.     Under  this  a   motion 


N.  Y.  Supp.  721;  Smiih  z.  American 
Turquoise  Co.,  77  Hun  (N.  Y.)  192; 
Goodman  v.  Robb,  41  Hun  (N.  Y.)  605, 
distinguished  in  Armstrong  v.  Phillips, 


could  not  prevail  to  strike  out  a  whole 
complaint.  The  irrelevancy  must 
therefore  be  to  the  cause  of  action  as 
the  plaintiff  claims  it  to  exist,  and  not 


60  Hun  (N.  Y.)  243,  20  Civ.  Pro.  (N.  Y.)    as  the  defendant  supposes  it  to  be  con- 
399,    and  William   H.   Frank  Brewing    stituted.     Possibly  all  the   matters  set 


Co.  V.  Hammersen,  22  N.  Y.  App.  Div. 
475;  Hubbard  v.  Gorham,  38  Hun  (N. 
Y.)  162;  Cardeza  v.  Osborn,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  46,  Lowe  v. 
Bennett,  (Supm.  Ct.  Tr.  T.)  27  Misc. 
(N.  Y.)  356;  Emmons  v.  McMillan  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N. 
Y.)  400,  appeal  dismissed  in  (Supm.  Ct. 


up  in  the  complaint  may  not  furnish 
a  legal  excuse  for  not  paying  the 
premium  on  the  day  it  was  fixed  to  be 
paid;  if  they  do  not,  the  plaintiff  has 
no  cause  of  action.  But  whether  they 
do  or  not  should  be  tested  by  demurrer, 
otherwise  such  a  motion  might  be 
made  always  to  take   the   place  of  a 


Spec.   T.)  21    Misc    (N.    Y.)  638;  Fas-  demurrer  by  attacking  any  allegation 

nacht  V.  Stehn,  53  Barb.  (N.  Y.)  650,  5  of  a  complaint  upon  the  ground  that 

Abb.  F*r    N.   S.  (N.  Y.)  338;  Collins  v.  it  did  not  aid  in  constituting  an  avail* 

Coggill,  7  Robt.  (N.  Y.)  81;  Fabbricotti  able  legal  cause  of  action."     Howell  v. 

V.  Launitz,  3  Sandf.  (N.  Y.)  743,  Code  Knickerbocker    L.    Ins.    Co.,    (N.    Y. 
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presupposes  that  the  pleading  contains  something  pertinent  to  a 
good  cause  of  action  or  defense,  and  if  it  doesTiot,  then  the  ques- 
tion is  one  of  entire  insufficiency  and  not  of  partial  irrelevancy.* 
There  are  other  decisions,  however,  which  support  the  contrary 

Super.  Ct.  Spec.  T.)  24  How,  Pr.  (N.  10,085;    Yancey  County  v,  Piercy,  72 

Y.)475.  N.  Car.  181. 

Kotion  Against  Entire  Pleading  Ezoept  '  In  Brugman  v.  Burr,  30  Neb.  406,  a 
Immaterial  Portion. —  Where  a  motion  hne  distinction  was  drawn  in  sustain- 
to  s(fik»:  out  matter  as  irrelevant  assails  ing  an  order  striking  out  a  counter- 
an  entire  defense,  except  a  small  part  claim  as  irrelevant  and  redundant.  It 
of  it  which  if  lett  alone  could  be  put  was  held  that  the  counterclaim  was  not 
to  no  purpose  whatever,  it  will  be  de-  demurrable,  because  it  did  state  facts 
nied  as  one  to  strike  out  the  defense  as  sufficient  to  constitute  a  cause  of  ac- 
a  whole.  Cardeza  v.  Osborn,  (Supm.  tion;  that  the  cause  of  action  stated, 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  46.  however,    was     not     available    as    a 

Several    Exceptions.  —  Where    every  counterclaim  in  the  action  in  which  it 

part  of  an  answer  is  objected  to  by  the  was  pleaded,  and  the  only  remedy  was 

application   as  irrelevant  and   redun-  by  motion  to  strike  out. 

dant,  it  must  be  regarded  as  an  excep-  1.  Indiana,  —  Booher    v,    Goldsbor- 

tion  to  the  entire  pleading,  and  must  ough,  44  Ind.  490. 

be  denied  as  not  the  proper  remedy  for  Iowa.  —  Bolinger   v.   Henderson,  23 

raising  the  question  of  its  insufficiency.  Iowa  165. 

Blake  v.  Eldred,  (Supm.  Ct.  Spec.  T.)  New    York,  —  Hagerty  v.  Andrews, 

18  How.  Pr.  (N.  Y.)  240.  94    N.    Y.    195;    Cardeza    v.    Osborn, 

Objection  Waived.  —  Where  a  motion  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 

to  strike  out  is  made  instead  of  filing  a  46;  Whitehall  Lumber  Co.  v.  Edmans, 

demurrer,  and  no  objection  is  made  to  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  721: 

the  form  of  the  remedy,  the  court  may  Fasnacht  v.  Siehn,   53  Barb.  (N.    Y.) 

determine  the  sufficiency  of  the  plead-  650,  5  Abb.  Pr.  N.  S.(N.  Y.)338;  Rowe 

ing  on  the  merits.     Gause  v.  Knapp,  i  v.  Patterson,  48  N.  Y.  Super.  Ct.  249; 

Fed.  Rep.  292.  Lee  Bank  v.  Kitching,  7  Bosw.  (N.  Y.) 

Motion  by  Defendant  Against  Pleading  664,  11  Abb.  Pr.  (N.  Y.)435;  Collins  t/. 

ofCodefendant. —  Under  code  provisions  Coggill,  7  Robt.  (N.  Y.)  81;  Fabbricotti 

which    permit   the    investigation  in  a  v.  Launitz,  3  Sandf.  (N.  Y.)  743,  Code 

single  action  of  all  matters  involved  in  Rep.    N.   S.   (N.    Y.)   121;    Walker   v, 

the  subject  of  litigation,  not  only  be-  Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 

tween  a  defendant  and    the    plaintiff,  Pr.   (N.    Y.)  395;    Stiles   7/.   Comstock 

but  between  codefendants,  so  that  the  (Supm.  Ct.  Spec.   T.)  9  How.  Pr.  (N. 

final  judgment  may  determine  the  ul-  Y.)  48;    Harlow  v.  Hamilton,  (N.   Y. 

timaie  rights  of  all   the  parties,  mat-  Super.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.) 

ter  pleaded  by  one  defendant  against  475;  Nichols  t/.  Tones,  (Supm.  Ct..  Spec, 

another  or  others  may  be  stricken  out  T.)  6  How.  Pr.  (N.  Y.)  355. 

on  motion  of  the  last-named   defend-  Ohio.  —  Cleveland  Second  Nat.  Bank 

ants,  if  irrelevant  or  redundant,  since  v.  Marbach,  2  Cleve.  L.  Rep.   313,   4 

no  demurrer    between    defendants   is  Ohio  Dec.  (Reprint)  524. 

allowed.     Stibbard  v.  Jay,  (Supm.  Ct.  South  Carolina.  —  Nichols  v.  Briggs, 

Spec.  T.)  26  Misc.  (N.  Y.)  260,  29  Civ.  18  S.  Car.  473. 

Pro.  (N.  Y.)  22;  Van  Allen   i/.  Rogers.  Washington.  —  Hatch     v,     Tacoma, 

(N.  Y.  Super.  Ct.  Spec.  T.)  5  Misc.  (N.  etc.,   R.   Co.,  6  Wash,   i,  followed  in 

Y.)  420;  Smith  V.   Hilton,  50  Hun  (N.  Silsby  v.  Tacoma,  etc.,  R.  Co.,  6  Wash. 

Y.)  236.  295. 

Gonnterolaims.  —  The  doctrine  of  the  Answer  Ininffioient  in  Subetanoe  —  Re- 
text  has  been  applied  to  matter  pleaded  dnndancy.  —  **  The  facts  sought  to  be 
in  an  answer  as  a  counterclaim.  Felt-  stricken  out  are  not,  however,  irrele- 
retcb  V.  McKay,  47  N.  Y.  426,  11  Abb.  vant  to  any  defense  set  up,  for  there 
Pr.  N.  S.  (N.  Y.)453;  Whitehall  Lum-  is  no  valid  defense  contained  in  it;  and 
ber  Co.  v.  Edmans,  (Supm.  Ct.  Gen.  for  the  same  reason  it  is  not  redun- 
T.)  4  N.  Y.  Supp.  721.  Contra^  that  a  dant.  There  is  nothing  stated  over  and 
motion  to  strike  out  as  irrelevant  or  above  a  defense,  for  there  is  no  defense 
redundant  is  proper,  Neff  v.  Pennoyer,  in  it.  These  terms  evidently  imply 
3  Sawy.  (U.  S.)  495,  T7  Fed.  Cas.  No.  that  if    the   objectionable    matter    be 
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view  that   the  statutory  remedy  to  strike  out  may  be  invoked 

against  a  pleading,  or  a  distinct  portion  thereof,  which  is  wholly 
wanting  in  the  essentials  requisite  to  a  good  pleading  under  the 
code.* 

struck  out,  something  will  remain,  not  in  Benedict  v,  Dake,  (Supm.  Ct.  Spec. 

irrelevant  or    redundant,   and    which  T.)  6  How.  Pr.  (K.  Y.)  352. 

tends  to  sustain  an  action  or  constitute  North  Carolina,  —  Yancey  County  v, 

a  defense.'*     Harlow  v,  Hamilton,  (N.  Piercy.  72  K.  Car.  181. 

Y.  Super.  Ct.  Spec.  Tt.)  6  How.  Pr.  (N.  United  States.  —  Neflf  r.  Pennoyer,  3 

Y.)475.  Sawy.  (U.  S.)  495,   17  Fed.  Cas.'  No. 

IzTelevanoy     and    Impertinenoe.  —  In  10,085. 

sev^eral   cases   this   holding  is   placed  England.  —  Davy  v,  Garrett,  7  Ch. 

upon   the    ground    that    motions    for  D.  473;  Williamson  v.  London,  etc.,  R. 

iirelevancy  or  redundancy  are  merely  Co.,  12  Ch.  D.  787;  Cashin  v.  Cradock, 

substitutes  for  chancery  exceptions  for  3  Ch.  D.  376;  Smith  v,  Richardson,  4 

impertinence,  and  that  under  the  lat-  C.  P.  D.  112.     See  also  Buist  t^.  Salvo, 

ter    an    entire    pleading    was    never  44  S.  Car.  143  \cited  in  Lawson  v.  Gee, 

stricken  out  because  it  contained  im-  57  S.  Car.  502] ;  Fox  v,  Pennsylvania 

pertinent  matter.     Littlejohn  v,  Gree-  R.  Co.,  2  Handy  (Ohio)  170,  cited  in 

ley,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  Citizens  Nat.  Bank  v.  Cincinnati,  etc., 

(N.  Y.)345,    13  Abb.  Pr.  (N.  Y.)  311;  R.  Co..  8  Ohio  Dec.  (Reprint)  788,  9 

Blake  v.  Eldred,  (Supm.  Ct.  Spec.  T.)  Cine.  L.  Bui.  355. 

18  How.  Pr.  (N.  Y.)  240;  Benedict  v.  In  Ohio  it  has  been  held  that  an  entire 

Dake,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  answer  might   be  stricken  out  under 

!^'  Y.)  352,  criticising  Shaw  v.  Jayne,  this  code  provision  prior  to  the  enact- 

Supm.  Ct.)  4  How.   Pr.  (N.   Y.)  119.  ment  of  a  statute  which  for  the   first 

See  also  Stokes  v,  Farnsworth,  99  Fed.  time  allowed  the  plaintiff  to  demur  to 

Rep.  836,  wherein  it  was  said:    **An  the  answer  for  insufficiency,  but  not 

exception    for  impertinence  impliedly  thereafter.     State  v.  Harper,  6  Ohio  St. 

adn'.its  that  there  is  a  proper  residue  608,  cited  in  State  v.  Smith,  44  Ohio  St. 

as  to  which  the  matter  sought  to  be  348. 

expunged  is   surplusage.      An  entire  Where   It   Is  Impoisible  to   Separate 

defense  or  an  entire  cause  of  action  Irrelevant   and    Belevant   Katter    con- 

cannot    be    attacked    as    surplusage,  tained  in  a  pleading  it  has  been  held 

Matter  claimed  to  be  impertinent  must  (hat   the  whole   may   be  stricken   out 

be  considered  in  relation  to  the  cause  under  the  provision  of  the  code  here 

of  action  or  defense  attempted  to  be  treated.    Clbugh   v.    Murray,   (N.    Y. 

set  up.    Assuming  the  cause  of  action  Super.  Ct.  Gen.   T.)   19  Abb.  Pr.  (N. 

or  defense  good,  is  the  matter  claimed  Y.)  97:    Cashin  v,  Cradock,  3  Ch.  D. 

to  be  impertinent  relevant  to  it?    If  it  376.      See  also  article   Scandal    and 

is,   then  the  exception  must  be  over-  Impertinence,  vol.  19,  p.  218. 

ruled.'*  C<7/^/ar^Fabbricottiz/.  Launitz,  Order  that  Pleading  Be  Amended  In- 

3  Sandf.  (N.  Y.)  743,  Code  Rep.  N.  S.  stead  of  Stricken  Oat.  —  Wherever  sufii- 

(N.  Y.)  121.     And  see  article  Scandal  cient  pertinent  matter  is  contained  in 

AND  Impertinence,  vol.  19,  p.  218.  the  pleading,  the  entire  pleading  will 

1.  Connecticut.  —  Pitkin  v.  New  York,  not  be  stricken  out,  but  its  amendment 

etc.,  R.  Co.,  64  Conn.  482.  by  expunging  that  which  is  irrelevant 

New  York,  —  Clough  t/.  Murray,  (N.  or  unnecessary  will  be  ordered.  Power 
Y.  Super.  Ct.  Gen.  T.)  iq  Abb.  Pr.  (N.  v,  Pringle,  31  Nova  Scotia  78;  Harris 
Y.)  97;  Hunter  v.  Powell,  (Supm.  Ct.  v.  Gamble,  6  Ch.  D.  748;  Spurr  v. 
Gen.  T.)  15  How.  Pr.  (N.  Y.)  221;  Hall.  2  Q.  B.  D.  615. 
Gould  V.  WiJliams,  (Supm.  Ct.  Spec.  Beplies.  —  In  Putnam  v.  De  Forest, 
T.)9  How.  Pr.  (N.  Y.)  51;  Putnam  v,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
De  Forest,  (Supm.  Ct.  Spec.  T.)8  How.  Y.)  146,  it  was  held  that  a  reply  which 
Pj.  (N.  Y.)  146;  Hull  V.  Smith,  (N.  Y.  was  unauthorized  by  the  code,  the  pro- 
Super.  Ct )  8  How.  Pr.  (N.  Y.)  149,  i  visions  of  which  rendered  the  answer 
Duer  (N.  Y.)  649;  Wooden  v.  Waffle,  uncontroverted  without  such  a  plead- 
(Supm.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.)  ing,  might  be  stricken  out  as  redun- 
145,  Code  Rep.  N.  S.  (N.  Y.)  392;  Shaw  dant. 

V.  Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N.  Where  an  Answer  Was  Hot  Drawn  in 

Y.)  119,  2  Code  Rep.  (N.  Y.)  69,  criticised  Conformity  to  the  Code  the  court  ordered 
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c.  Character  of  Code  Remedy.  —  An  application  to  strike 
out  matter  as  irrelevant  or  redundant  has  been  said  to  be  analo- 
gous to  a  demurrer  and  governed  by  the  same  legal  principles.^ 
But  this  statement  is  subject  to  some  qualifications.  Like  a 
demurrer,  the  motion  to  strike  out  perhaps  admits  the  truth  of 
the  facts  assailed,  for  purposes  of  the  application;'  but  if  they 
are  in  the  least  wise  material  as  allegations,  their  sufficiency  as 
stating  a  cause  of  action  or  defense  will  not  be  determined. 
Otherwise  the  application  would  supersede  the  remedy  by 
demurrer.' 

that  it  be  stricken  out  entirely,  hold-  demurrer  in  every  essential  particular, 
ing  that  the  power  was  one  which  the  and  unqualifiedly  admitted  any  ma- 
court  could  properly  exercise  by  com-  terial  facts  contained  therein;  but  that 
bining  its  common-law  authority  with  where  the  motion  was  directed  at  a 
that  conferred  by  the  code.  Wooden  part  of  a  pleading  only,  nothing  was 
V,  Waffle,  (Supm.  Ct.  Spec.  T.)  6  How.  admitted  by  it.  Owen,  C.  J.,  dis- 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N.  sented,  saying  in  part:  "  To  contend 
Y.)  392.  that  these  averments  are  not  admitted 
Where  a  Diitiiiet  ProTislon  of  a  Plead-  by  the  motion  because  they  are  irrele- 
ing  does  not  pretend  to  set  up  a  sep-  vant  and  immaterial  is  to  assume  the 
arate  cause  of  action  or  defense,  but  very  point  in  controversy." 
merely  pleads  conclusions  of  law,  pro-  A  Kotion  to  Strike  Out  irrelevant  or 
lix  narrations,  evidence,  and  the  like,  redundant  matter  would  not  put  the 
relating  to  a  cause  of  action  or  de-  moving  party  in  the  same  position  as 
fense  set  up  in  another  paragraph,  it  if  a  demurrer  were  interposed  to  the 
may  be  treated  as  irrelevant  or  red un-  complaint.  That  admits  to  be  true  only 
dant  matter,  and  the  whole  paragraph  what  is  well  pleaded.  The  object  of 
may  be  stricken  out.  San  Joaquin  the  motion  is  to  correct  bad  pleading. 
County  V,  B'udd,  96  Cal.  47;  Bruck  v,  Brlsbin  v.  American  Express  Co.,  15 
Tucker,  42  Cal.  346;  Cooper  v.  Frencli,  Minn.  43. 

52  Iowa  531;  Sac  County  «/.  Ilobbs,  72  8.  C?/m/f/iV«/.  —  Whitney    v.   Cady, 

Iowa  69;   Cathcart  v.  Peck,  11  Minn.  71  Conn.  166. 

45;  John  D.  Park,  etc.,  Co.  v.  National  Indiana,  —  Fletcher  v.  Crist,  139  Ind. 

Druggists'  Wholesale  Assoc.,  30  N.  Y.  121;  Chicago,  etc.,  R.  Co.  v.  Summers, 

App.Div.50S;  Buffalo  Lubricating  Oil  113  Ind.  10;  Burk  v.  Taylor,  103  Ind. 

Co.  V,  Everest,  30   dun  (N.  Y.)  586;  399;  McCammock  v.  McCammock,  86 

Schroeder  V.  Post,  3  N.  Y.  App.  Div.  Ind.  387;  Elkhart  v,  Simonton,  71  Ind. 

411;  Scharf  v.  Warren  Scharf  Asphalt  7;  Woollen  v.  Wishmier,  70  Ind.  108; 

Paving  Co..  15  N.  Y.  App.  Div.  480;  State  v.  Newlin,   69   Ind.  108;  Brown 

Rost  V,  Harris,  (N.  Y.  Super.  Ct.  Spec.  v.  College  Corner,  etc..  Gravel   Road 

T.)  12  Abb.    Pr.  (N.  Y.)  446;   Hall  v,  Co.,  56  Ind.  no;    Indianapolis  Piano 

Austin,  Deady  (U.  S.)  104, 11  Fed.  Cas.  Mfg.  Co.  v.  Caven,  53  Ind.  258;  Sparks 

No.  5,925.  V.  Heritage,  45  Ind.  66;  Clark  v.  Jeffer- 

1.  Paddock  v.  Somes,  xo2  Mo.  326;  sonville,  etc.,  R.  Co.,  44  Ind.  248; 
Lee  Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  Skeen  v.  Muir,  34  Ind.  310;  Port  v, 
664,  II  Abb.  Pr.  (N.  Y.)  435.  ciHng  Williams,  6  Ind.  219  [approved  in  Wil- 
Rensselaer  Plank  Road  Co.  t/.  Wetsel,  Hams  v.  Port,  9  Ind.  551;  Faylor  v, 
(Supm.  Ct.)  Code  Rep.  N.  S.  (N.  Y.)  Brice,  7  Ind.  App.  551];  Garn  v,  Work- 
404,  6  How.  Pr.  (N.  Y.)  68.  ing,  5  Ind.  App.  14. 

2.  Mabin  v.  Webster,  129  Ind.  430;  Iowa,  —  Wattels  v.  Minchen,  93  Iowa 
Chicago,  etc.,  R.  Co.  v.  Summers,  113  517;  Walker  v.  Pumphrey,  82  Iowa  487. 
Ind.  10;  Faylor  v,  Brice,  7  Ind.  App.  New  York.  —  Bradner  v,  Faulkner, 
551.  Compare  Slate  v.  Smith,  44  Ohio  93  N.  Y.  515,  reversing  t6  N.  Y.  Wkly. 
St.  348,  wherein  it  was  held  by  Spear,  Dig.  240;  Lynch  r.  Second  Ave.  R.Co., 
J.,  concurrin^^  and  discussing  State  v.  7  N.  Y.  App.  Div.  164;  Stibbard  v.  Jay, 
Harper,  6  Ohio  St.  608,  that  where  a  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
motion  to  strike  out  as  irrelevant  or  260;  Morgan  v.  Bennett,  44  N.  Y.  App. 
redundant  was  properly  made  to  an  Div.  323 ;^ones  zr.  Jones,  (N.  Y.  Super, 
entire  answer,  it  took  the  place  of  a  Ct.  Gen.  T.)  4  N.  Y.  Supp.  628;  Nord« 
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Whether  Kotion   Setrohee  All  Pleadlagi.  —  The   authorities   are    not 

agreed  whether,  like  a  demurrer,  the  motion  to  strike  out  reaches 
back  and  questions  the  sufficiency  of  the  pleadings  which  precede 
the  one  assaihd.* 

d.  Discretion  of  Court  in  Striking  Out  —  in  oenerai.  — 

Applications  to  strike  out  irrelevant  or  redundant  matter  are 

addressed  largely  to  the  sound  discretion  of  the  court,  and  the 
power  to  grant  them  should  be  cautiously  exercised.*     They  will 

not  be  encouraged ; '  but  while  a  party  must  have  a  reasonable 

linger  v,  McKim,  (Supm.  Ct.  Gen.  T.)  236;  Smythe  v.   Parsons,  37  Kan.  79; 

14  N.  Y.  Supp.  515;    Cambeis  v,  Mc-  Drake  v.  Ft.  Scott  First  Nat.  Bank,  33 

Donald,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Kan.  639;  Essex  v.  New  York,  etc.,  R. 

St.  Rep.  130;  Hatch  v.  Matthews,   85  Co.,  8  Hun  (N.  Y.)  361;  WiUiams  v. 

Hun  (N.  Y.)  522;  Hubbard  v,  Gorham,  Folsom,  57  Hun  (N.  Y.)  128;  Dunkirk 

38  Hun  (N.  Y.)  162;  Eaton  v,  Burnett,  v.  Lake  Shore,  etc.,  R.  Co.,  73  Hun  (N. 

48  N.  Y.  Super.  Ct.  548;  Jones  v.  Jones,  Y.)  366;  Hatch  v.  Matthews,  85   Hun 

56   N.    Y.   Super.  Ct.  610;    Keegan  v,  (N.  Y.)522;  Em  mens  v.  McMillan  Co., 

Sage,  (C.  PI.  Spec.  T.)  31  Abb.  N.  Cas.  (Supm.  Ct.  App.   T.)  21  Misc.  (N.  Y.) 

(N.  Y.)  54;  Mason  v,  Dutcher,  (C.  Pi.  638,  dismissing  appeal  from  (N.  Y.  City 

Spec  T.)  24  Civ.  Pro.  (N.  Y.)  345:  Mc-  Ct.  Gen.  T.)2oMisc.  (N.  Y.)40o;  Deer- 

Gregor  v,  McGregor,  (Supm.  Ct.  Gen.  ing  v.  Schreyer,  (Supm.  Ci.  Spec.  T.) 

T.)  35  How.  Pr.  (N.  Y.)  385.  25  Misc.  (N.  Y.)  618;  Wchle  v.  Locwy, 

Oregon,  ^Thti  Victorian,  24  Oregon  (C.   PI.  Gen.  T.)  2  Misc.  (N.  Y.)345; 

121.  Sanford  v.  ClaOin,  (Supm.  Ct.  Gen.  T.) 

IVashington,  —  Hatch     v,     Tacoma,  18  N.  Y.  Supp.  295,  affirmed  on  opinion 

etc.,   R.   Co.,   6  Wash,   i,  followed  in  below  133  N.  Y.  691;  Baer  v.  Seymour, 

Silsby  V.  Tacoma,  etc.,  R.  Co.,  6  Wash.  (N.  Y.  City  Ct.  Gen.  T.)  12  N.  Y.  St. 

295.  Rep.  166;  Bradstreet  V.  Bradstreet  Co., 

Special  Demurrer.  —  A  motion  of  this  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 

kind  should  not  be  allowed  to  have  the  260;    Wooden   v.   Waffle,    (Supm.   Ct. 

functions  of  a  special  demurrer  to  a  Spec.  T.)  6  How.  Pr.  (N.  Y.)  145,  Code 

part  only  of  a  single  cause  of  action.  Rep.  N.  S.  (N.  Y.)  392;  Follett  v.  Jew- 

Gaylord  v.  Beardsley,  (Supm.  Cl.  Gen.  ett,  11  N.  Y.  Leg.  Obs.  193,  i  Am.  L. 

T.)  54  N.  Y.  St.  Rep.  234,  mem.  70  Hun  Reg.  600;  Homan  v,  Byrne,  14  N.  Y. 

(N.  Y.)  597.  Wkly.  Dig.  175. 

The  Siiffloienoy  of  Speoiflcatioiii  con-  Effect  of  Bight  to  Appeal  firom  Order. 

tained  in  a  remonstrance  to  the  issu-  — The  fact  that  an    appeal  may  be 

ance  of  a  liquor  license  cannot  be  tested  taken  from  an  order  made  on  a  motion 

on     a    motion     to    strike    them    out.  to  strike  out   matter  as  irrelevant  or 

Fletcher  v,  Crist,  139  Ind.  121.  redundant  does  not  take  away  the  right 

1.  Whether  Kotion  Searohei  All  Plead-  of  the  court  to  exercise  this  discretion- 
Inge. —  That  itdoes,  see  Paxson  7/.  TaU  ary  power.  Bradstreet  v.  Bradstreet 
mage,  14  Mo.  App.  586,  affirmed  sub  Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 
nom.  Paxon  v,  Talmage,   87   Mo.  13.  Rep.  260. 

Qucere,  Gause  v.  Knapp,  I   Fed.   Rep.  8.  Tradesmen's  Nat.  Bank  v,  U.  S. 

292.     Contra,  Smith  t/.  Kibling,  97  Wis.  Trust  Co..   49   N.   Y.  App.    Div.  362: 

205,  wherein  it  was  said:    *'  The  mo-  Meyer  v.  Young,  (Supm.  Ct.  App.  Div.) 

tion  to  strike  out  parts  of  the  answer  63  N.  Y.  Supp.   143;    Morgan  v.   Ben- 

as   irrelevant    and   frivolous   was   not  nett,  44  N.   Y.  App.   Div.  323  [citing 

equivalent  to  a  demurrer  to  the  answer.  Essex   v.   New  York,   etc.,    R.  Co..  8 

It  did  not  necessarily  question  the  suffi-  Hun  (N.  Y.)36i];  Emmons  v.  McMillan 

ciency  of  the  answer  as  it  would  read  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc. 

after  the  alleged  irrelevant  matter  had  (M.  Y.)  400,  appeal  dismissed  in  (Supm. 

been  stricken  out.      So  the   rule  that  Ct.    App.   T.)  21    Misc.    (N.   Y.)  638; 

demurrers  reach  back  to  the  first  defect-  Hatch  v.   Matthews,  85  Hun  (N.  Y.) 

ive   pleading  has  no  application,  and  522;    St.  John  v,  Griffith,  (Supm.  Ct. 

th^  complaint   was    unchallenged   by  Spec.  T.)  i  Abb.  Pr.  (N.  Y.)39;  Molony 

demurrer."  v.    Dows,  (C.    PI.   Spec.  T.)  15  How, 

2.  Mandcrs  r.  Craft,   3  Colo.    App.  Pr.  (N.  Y.)  261,  affirmed  2  Hilt.  (N.  Y.) 
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latitude  in  stating  his  cause  of  action  or  defense  in  his  own  way,^ 
matter  will  be  stricken  out  unhesitatingly  where  it  is  necessary 
to  expunge  it  in  order  to  obtain  a  definite  and  intelligible  state- 
ment of  the  issues  which  the  adverse  party  is  to  meet  by  his 
pleadings  and  on  the  trial.' 

Where  irreleTanoj  Hot  Apparent.  —  The  irrelevancy  or  redundancy 
of  the  matter  assailed  by  the  application  must  be  clearly  apparent. 
If  by  any  possible  chance  it  might  be  material  to  the  statement 
of  the  cause  of  action  or  ground  of  defense,  at  any  stage  in  the 
litigation,  it  will  be  allowed  to  remain  in  the  pleading, '^ when  it 

247;    Waller  v,   Raskan,    (Supm.    Ct.  Yerboiity  of  Old  Chancery  Pleadingi. — 

Spec.  T.)  12  How.  Pr  (N.  Y.)  28.  *'A  defendant  may  claim  ex  debito  jus" 

Technioal    Objeotionf  Diioonntenanoed.  HHa  to  have  the  plaintiff's  case  pre- 

—  '*  This  class  of   motions     *     *    'i'  sented  in  an  intelligible  form,  so  that 

is  not  to  be  encouraged.     They  involve  he  may  not  be  embarrassed  in  meeting 

generally  a  very  great  and  in  most  in-  it;    and   the   court  ought  to  be  strict 

stances  a  very  fruitless  consumption  even  to  severity  in  taking  care  to  pre- 

of  time,  to  the  prejudice  of  matters  of  vent  pleadings  from  degenerating  into 

substance  and  the  delay  of  other  suit-  the    old   oppressive   pleadings  of  the 

ors.     Technical  obstructions  are  not  in  Court  of  Chancery."     Per  James,  L. 

harmony  with  the  spirit  of   the  age,  J.,  in  Davy  v.  Garrett,  7  Ch.  D.  486. 

either  in  the  Old  World   or  the  New.  8.  Connecticut.  —  Whitney   v.    Cady, 

Courts    of   justice   nowadays  are  ex-  71  Conn.   166;    Freeman's  Appeal,  71 

pected  to  try  cases  and  not  pleadings.  Conn.  708. 

And  provided  the  parties  are  reason-  Indiana,  —  Atkinson   v.   Wabash   R. 

ably  notified  in  advance  of  what  they  Co.,  143  Ind.  501. 

are  expected  to  meet  on  the  trial,  it  is  f^ew  York,  —  Bradner  v.   Faulkner, 

all   that  should    be   required   of   their  93  N.  Y.  515,  reversing  16  N.  Y.  Wkly. 

adversaries,  and  all  that  is  of  any  use  Dig.  240;  People  v,  Tweed,  63  N.  Y. 

in    written    preliminary    statements.**  194,  dismissing  appeal  from  5  Hun  (N. 

St.  John  V.  Griffith,  (Supm.  Cl.  Spec.  Y.)  353;    John   D.    Park,   etc.,  Co.  v. 

T.)  I  Abb.  Pr.  (N.  Y.)  39,  quoted  with  National  Wholesale  Druggists*  Assoc, 

approval  in  Morgan  v.  Bennett,  44  N.  30   N.   Y.   App.    Div.    508;  Palmer  v, 

Y.  App.  Div.  323.  Palladium  Printing  Co.,  16  N.  Y.  App. 

1.  Cate  V.  Gilman,  41  Iowa  530;  Van  Div.  270:  Lynch  v.  Second  Ave.  R. 
Derveer  v.  Wood  worth,  (Supm.  Ci.  Co.,  7  N.  Y.  App.  Div.  164;  Barney, 
Gen.  T.)  18  N.  Y.  Supp.  274;  Birdseye  etc..  Car  Co.  v.  Syracuse  Rapid  Tran- 
».  Smith,  32  Barb.  (N.  Y.) 217,  the  court  sit  R.  Co.,  (Supm.  Ct.  Spec.  T  )  24 
saying:  **  They  are  not  on  the  one  Misc.  (N.  Y.)  169;  Finger  v.  Kingston, 
hand  to  be  hypercritical  and  endanger  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  175; 
the  plaintiff's  interests  by  an  unyield-  Hatch  v,  Matthews,  85  Hun  (N.  Y.) 
ing  and  rigid  rule,  or  on  the  other  to  522;  Williams  v.  Folsom,  57  Hun  (N. 
allow  the  record  to  be  encumbered  with  Y.)i28;  Smith  i/.  Hilton,  50  Hun  (N.  Y.) 
clearly  repetitious  and  irrelevant  slate-  236;  Younger  v.  Duffie,  26  Hun  (N.  Y.) 
ments,  or  the  defendant  to  be  embar-  442;  Pacific  Mail  Steamship  Co.  v, 
rassed  by  an  improper  latitude  in  the  Irwin,  67  Barb.  (N.  Y  )  277,  less  fully 
claim  made."  Molony  v.  Dows,  (C.  reported  4  Hun  (N.  Y.)  671;  Dolevin 
PI.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  261,  v.  Wilder.  7  Kobl.(N.  Y.)  319,  34  How. 
affirmed 2  Hilt.  (N.  Y.)  247;  Wells  v,  Pr.  (N  Y.)  488;  Anonymous,  2  Sand f. 
Fairbank,  5  Tex.  582.  (N,  Y.)  682;    McGregor  v.  McGregor, 

2.  Judah  V.  Vincennes  University,  23  (Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N. 
Ind.  272;  Hynds  v.  Hays,  25  Ind.  31;  Y.)  385;  Howell  v,  Knickerbocker  L. 
Stale  V.  Blair,  32  Ind.  313;  Childs  v.  Ins.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.) 
Griswold,  15  Iowa  438;  Wallers.  Ras-  24  How.  Pr.  (N.  Y.)  475;  Averill  v, 
kan.  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  Taylor.  (Supm.  Ct.  Spec.  T.)  5  How, 
(N.  Y.)28;  Work  v.  Mitchell,  ^  Disney  Pr.  (N.  Y.)  476,  Code  Rep.  N.  S.  (N. 
(Ohio)  506;  Cline  v.  Cline,  3  Oregon  Y.)  213;  Bedell  v.  Stickles,  (Supm.  Ct. 
356;  Wells  V.  Fairbank,  5  Tex.  582;  Gen.  T.)  4  How.  Pr.  (N.  Y.)  433,  3  Code 
Davy  V.  Garrett,  7  Ch.  D.  473.  Rep.  (N.  Y.)  105;  Corlies  v,  Delaplaine, 
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may  be  otherwise  disposed  of  at  or  before  trial  in  the  light  of  the 
issues  which  are  developed  in  due  course  of  the  litigation.^ 

•Matter  in  Mitigation  of  Damages.  —  The  court  is  particularly  cautious 
in  allowing  a  motion  to  strike  out  facts  pleaded  in  mitigation  of 
damages  under  a  provision  of  the  code  which,  changing  the  com- 
mon law,  requires  that  such  matter  shall  be  contained  in  the  answer 
in  order  to  be  given  in  evidence.* 

(N.  Y.  Super.  Ct.  Gen.  T.)  2  Code  Rep.  was  frivolous,  the  court  would  not  dis- 

(N,  Y.)  117,  less  fully  reported  2  Sandf.  miss  the  case,  but  retain  it  for  argu- 

(N.  Y.)  680;  Follet  V.  Jeweit,  i  Am.  L.  ment  in  its  order  on  the  calendar.     So 

Reg.  600,  II  N.  Y.  Leg.  Obs.  193:  Du-  under  the  code,  if   the  matter  on  be- 

prat   V,   Havemeyer,   18  N.   Y.  Wkly.  ing  stated  is  not  clearly  irrelevant,  it 

I^ig*  439;  Sage  V.  Van  Alst,  11  N.  Y.  should  not  be  stricken  out  on  motion, 

Wkly.  Dig.  511.  but  the  party  should  be  left  to  his  de- 

Okio.  —  Ambush   v.   Ford,    i  Cleve.  murrer."     Bedell  v.   Stickles.   (Supm. 

L.    Rep.    149,   4  Ohio   Dec.   (Reprint)  Ct.  Gen.  T.)  4  How.  Pr.  (N.  Y.)  432.  3 

238.  Code  Rep.  (N.  Y.)  105.     See  also  as  to 

Oregon,  —  Holbrook  v.  Page,  3  Ore-  this  test,  on  motion  to  strike  out  plead- 

gon  374.  ings  as  frivolous  and  irrelevant,  article 

Washington, — Hatch  v.  Tacoma.  etc.,  Sham  and  Frivolous  Pleadings,  vol. 

R.  Co.,  6  Wash,   i,  approved  Silsby  v,  20,  p.  18  et  seq, 

Tacoma,  etc.,  R.  Co.,  6  Wash.  295.  The  Power  May  Kot  Be  Exeroiied  in 

"Wherever  It  Is  Not  Clear  that  there  such  a  way  as  to  make  a  pleading 
was  no  reasonable  ground  for  insert-  which  otherwise  would  be  good  defect- 
ing such  allegations  they  should  be  ive  upon  a  demurrer.  Hovland  v, 
allowed  to  stand  and  the  party  permit-  Burrows,  38  Neb.  119;  John  D.  Park, 
ted  to  put  his  case  before  the  court  in  etc.,  Co.  v.  National  Wholesale  Drug- 
his  own  way,  rather  than  in  that  which  gists'  Assoc,  30  N.  Y.  App.  Div.  508; 
his  antagonist  might  prefer."  Free-  Barnes  v.  Quigley,  59  N.  Y.  265; 
man's  Appeal,  71  Conn.  708.  Humphreys  v.  New  York,  etc.,  R.  Co., 

Thus  it  has  been  said  that  matter  56  Hun (N.  Y.)  634.  25  Abb.  N.  Cas.  (N. 
will  not  be  stricken  out  unless  it  is  Y.)202;  Long  z/.  Newhouse,  57  OhioSt. 
plainly  and  on  the  first  glance  imperti-  348;  Wentzel  v.  Zinn,  10  Ohio  Dec.  97. 
neni.  Essex  v.  New  York,  etc.,  R.  Co.,  1.  See  infra^  IV.  2.  b.  (3)  At  Trial, 
8  Hun  (N.  Y.)  361;  Smith  v,  Hilton,  50  2.  Bradner  v.  Faulkner,  93  N.  Y.  515, 
Hun  (N.  Y.)  236;  Deering  V.  Schreyer,  reversing  16  N.  Y.  Wkly.  Dig.  240; 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  Dunton  v.  Hagerman,  18  N.  Y.  App. 
618;  Sanford  v,  Claflin,  (Supm.  Ct.  Div.  146;  Palmer  v.  Palladium  Print- 
Gen.  T.)  18  N.  Y.  Supp.  295,  affirmed  ing  Co.,  16  N.  Y.  App.  Div.  270:  Dole- 
on  opinion  below  133  N.  Y.  691;  Brad-  vin  v.  Wilder,  7  Robt.  (N.  Y.)  319,  34 
street  v.  Bradstreet  Co.,  (Supm.  Ct.  How.  Pr.  (N.  Y.)  488;  Byrn  v,  Judd, 
Gen.  T  )  14  N.  Y.  St.  Rep.  260.  Or  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N.  S. 
where  argument  is  necessary  to  show  (N.  Y.)  390;  Van  Ingen  v.  Newton,  i 
its  irrelevancy.  Hatch  v.  Matthews,  85  Disney  (Ohio)  458;  Adamson  v,  Ray- 
Hun  (N.  V.)522;  Gaylord  v.  Beardsley,  mer.  94  Wis.  243. 
(Supm.  Ct.  Gen.  T.)  54  N.  Y.  St.  Rep.  "The  Line  Between  Jnstliioation  and 
234,  70  Hun  (N.  Y.)  597;  Baer  z/.  Sey-  Mitigation  is  not  easily  drawn,  upon 
mour,  (N.  Y.  City  Ct.  Gen.  T.)  12  N.  pleadings,  although  on  the  trial  it  may 
Y.  Si.  Rep.  166;  Bedell  v.  Stickles,  not  be  difficult  to  make  the  distinc- 
(Supm.  Ct.  Gen.  T.)  4  How.  Pr.  (N.  tion."  Byrn  r.  Judd,  (Supm.  Ct.  Spec. 
Y.)  433,  3  Code  Rep.  (N.  Y.)  105:  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  390. 
Hatch  V,  Tacoma,  etc.,  R.  Co.,  6  The  Court,  in  the  Exercise  of  Ita  Disore- 
Wash.  I,  approved  Silsby  v,  Tacoma,  tion  as  to  allowing  proof  of  immaterial 
etc.,  R.  Co..  6  Wash.  295.  or  cumulative  facts,  may  preclude  the 

"The  Tme  Bale  to  Be  Adopted  is  one  defendant  from  proving  some  of  the 

in  analogy   to  the  rule  of  the  former  matter  set  up  in   mitigation,  but,  be- 

Supreme  Court  in  regard  to  frivolous  ing  relevant,   it  cannot  be  altogether 

demurrers.     If  the  case  was  such  as  to  stricken  from  the  answer.     Bradner  v, 

require  any  argument  to  show  that  it  Faulkner,  93  N.  Y.  515. 
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e.  To  What  Court  or  Judge  Application  to  Strike 
Addressed.  —  Most  of  the  codes  are  either  silent  as  to  who 
shall  exercise  the  power  to  strike  out  irrelevant  or  redundant  mat- 
ter, or  provide  that  it  may  be  stricken  out  by  the  court. ^  Under 
these  the  application  must  be  passed  upon  by  the  court,  and  not 
by  a  judge  in  vacation  or  at  chambers,  in  the  absence  of  express 
statutory  authority.' 

/.  At  What  Stage  in  Cause  Application  Made  — (i)  In 
General.  —  An  application  to  strike  out  matter  as  irrelevant  or 
redundant  should  be  made  within  a  reasonable  time  after  the 
filing  of  the  pleading  against  which  it  is  directed.' 

statute!  and  BuIm.  —  In  some  states  the  period  within  which  it 
may  be  taken  is  prescribed  by  statute  or  rule  of  court.* 

1.  See  generally  code  provisions  and  School  Dist.  No.  25  v.  Stone,  14  Colo, 

authorities  cited  supra^  IV.  i.  a,  Vari-  App.  211,  wherein  it  was  said:     *'  Mo- 

tms  Code  Provisions,  tions  striking  at  the  pleadings  are  ad- 

Undar  the  Statntes  of  Wlioonsin,  irrele-  dressed  to  and  are  applications  to  the 

vant  or    redundant  matter    must    be  court."     See  generally  articles  Cham« 

stricken  out  by  the  court  or  presiding  bers    and  Vacation,  vol.  4,   p.    336; 

judge,  and   no  authority  exists  in   a  Motions,  vol.  14,  p.  104. 

county  judge  or  court  commissioner.  8.  Cohrs    v.   Fraser,    5   S.   Car.   351 

Balkins  v.  Baldwin,  84  Wis.  2t2.  \cited  in  Rufif  v.   Columbian,  etc.,  R. 

Undar  EngUih  and  Canadian  Boles  of  Co.,  42  S.  Car.  114];  Bank  of  Charles- 
Court,  the  power  is  given  to  a  court  or  ton  Nat.  Banking  Assoc,  v.  Zorn,  14  S. 
judge,  and  may  be  exercised  at  cham-  Car.  444. 

bers.     See  cases  and  rules  cited  supra^  In  Oeorgla,   where    the    remedy    for 

IV.     I.    a.     Various    Code   Provisions,  superfluous  and  irrelevant  matter  is  a 

And  see  Golding  v.  Wharton  Saltworks  special  demurrer,  it  should  be  filed  at 

Co.,  I   Q.    B.  D.  374,   wherein  it  was  the  appearance  term.     Augusta  R.  Co. 

said:     "  There  may  be  first  an   appli-  v.  Glover,  92  Ga.  132. 

cation  to  the  master,  then  before   the  4.  In  New  York,  by  rule  of  court,  the 

judge  in  chambers,  then  an  appeal  to  motion  must  be  noticed  before  demur-* 

the  common-law  division,  and  then  an  ring  or  answering   the   pleading  and 

appeal  to  the  Court  of  Appeal."  within   twenty  days  from   the  service 

Hilary    Rules,  —  Under    Reg.   Gen.  thereof.      Rule   22,    I    Bliss's    Annot. 

Hil.  Term,  4  Wm.  IV.,  Rules  5  and  6  Code  Civ.  Pro.  N.  Y.  (4th  ed.),  p.  763; 

(2  Cromp.  &  M.  12  et  seq,^  2  Dowl.  314  Siriani  r.  Deutsch,  (N.  Y.  Super.   Ct. 

et  seq,\  and  Hil.  Term   1853,  16  Vict.,  Spec.  T.)  12  Misc.  (N.  Y.)  213;  Gibson 

Rules  I  and  2  (i  El.  &  Bl.  Ixviii),  which  v.  Gibson,  68  Hun  (N.  Y.)  381;  Brooks 

provide  for  the  striking  out  by  a  judge  v.  Hanchett,  36  Hun  (N.  Y.)  70;  Bow- 

of  unnecessary  and  superfluous  counts,  man  v.  Sheldon,  5  Sandf.  (N.  Y.)  657, 

pleas,  avowries,  or  cognizances,  the  ap-  10  N.  Y.  Leg.  Obs.  339;  Miln  v.  Vose. 

plication  may  be  made  at  chambers.  4  Sandf.  (N.  Y.)  660;  New  York  Ice  Co. 

Butthegeneral  jurisdiction  of  the  court  z/.  Northwestern  Ins.  Co.,  (Supm.  Ct. 

is  not  taken  away  or  altered  by  the  Spec.  T.)  21  How.  Pr.  (N.  Y.)  234,  12 

rules,  and  the  application  is  also  prop-  Abb.   Pr.   (N.   Y.)  74;  Dann  v.  Baker, 

erly  made  to  it.    James  v.  Bourne,  4  (Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 

Bing.  N.  Cas.  420,  33  E.  C.   L.  398,  6  Y.)    521;     Roosa   v,   Saugerties,    etc., 

Dowl.   603,  6  Scott  231;    Grissell    v.  Turnpike  Road  Co.,  (Supm.  Ct.  Spec. 

James,  4  C.   B.  769,  56  E.  C.   L.  769;  T  )  8  How.  Pr.  (N.  Y.)  237;  Rogers  v. 

Doe  V,  Roe,  4  Dowl.  222,  wherein  it  Raihbone,  (Supm.  Ct.  Spec.  T.)6  How, 

was  held  that  since  the  application  in<  Pr.  (N.  Y.)  66,  Code  Rep.  N.  S.  (N.  Y.) 

volved  points  of  law  or  the  construe-  404;     Esmond    v.    Van    Benschoten, 

tion  of  statutes,  it  ought  to  be  made  to  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 

the  court  and  not  to  a  judge  at  cham-  Y.)  44;  Bell  v,  Ogden,  (Supm.  Ct.)  13 

bers.     And  see  Morse  v.  Apperley,  6  Abb.  Pr.  (N.  Y.)  93,  note. 

M.  &  W.  145.  In  Korth  Dakota,   by  Rule  8  of  the 

3.  Larco  v,  Casaneuava,  30  Cal.  561;  DistrictCourt  Rules,  the  motion  *'  must 
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(2)  Waiver,  —  As  in  the  case  of  exceptions  for  impertinence 
in  cnancery,*  the  right  to  move  is  waived  by  taking  any  step  in 
the  cause  which  implies  recognition  of  the  substantial  correctness 
of  the  pleading ; '    and  the  party  is  left  to  his  remedy  on  the 

be  noticed  before  demurring  or  answer-  Affidavit  of  Sorvlea.  —  That   the  mo- 

ing  to  the  pleading  and  within  thirty  tion  was  not  noticed   within  the  time 

days  from  the  service  thereof."     Dis-  required  by  the  rule  need  not  be  shown 

trict  Ct.  Rules,  6  N.  Dak.  xxxiii.  by   the   moving   party  by  affidavit  or 

In  Oregon,  by   statute,  a  motion  to  otherwise,  but  is  matter  in  opposition 

strike  out  irrelevant  or  redundant  mat-  to  iis  allowance,  and  must  be  brought 

ter  contained  in  a  pleading  must  be  forward  by  the  adverse  party.     Siriani 

made  within  the  time  for  answering  v,  Deutsch,  (N.  Y.  Super.  Ct.  Spec.  T.) 

such   pleading.      Hill's  Annot.    Laws  12  Misc.  (N.  Y.)  213;  Gibson  v.  Gibson, 

Oregon,  §82.  68   Hun   (N.    Y.)  381;   Barbers.   Ben- 

The  Retention  of  the  Application  by  the  nett,  4  Sandf.   (N.  Y.)  705;  Roosa  v, 

party  upon  whom  it  is  served,  instead  Saugerties,  etc.,  Turnpike  Road  Co., 

of  returning  it  with  his  objections,  if  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 

any,  is  not  a  waiver  of  the  rule  requir-  Y.)  237.     Contra^  Rogers  v.  Rathbone, 

ingthat  the  service  be  made  within  the  (Supm.  Ct.   Spec.  T.)  6  How.  Pr.  (N. 

period  specified.     Such  irregular  serv-  Y  )  66,  Code  Rep.  N.  S.  (N.  Y.)  404. 

ice  is  not  a  defect  or  irregularity  which  1.  Bowman  v,  Sheldon,  5  Sandf.  (N. 

could  have  been  remedied  if  the  mo-  Y.)  657,  10  N.  Y.  Leg.  Obs.  339;  Isham 

tion    papers  had   been  returned,   and  v.  Williamson,  7  N.  Y.  Leg.  Obs.  340; 

the  case  is  not  one  within  the  provi-  Best  v.  Clyde,  86  N.   Car.  4,  cited  in 

sions  of  Code  Civ.  Pro.  N.   Y..  §  796,  Smith  v\  Summerfield,  108  N.  Car.  284. 

or  of  Rule  19  (3  Bliss's  Annot.  Code  See    also    article    Scandal    and    Im- 

Civ.    Pro.    N.   y.  (4th  ed.),   p.    3687).  pertinence,  vol.  19,  p.  200  ft  seq, 

Gibson  v,  Gibson,  68  Hun  (N.  Y.)  381,  S.  Waiver  —  Illnstrationi.  —  Irrele- 

distinguishing    Rogers    v.     Rockwood,  vancy  or  redundancy  contained   in  a 

(Supm.  Ct.  Gen.  T.)  20  Civ.   Pro.   (N.  complaint  or  petition  is  waived  by  a 

Y.)  212.  failure  to  move,  or  to  have  the  applica- 

Objaotion  to  Aniwor  to  Sapplemental  tion  determined,  before  filing  a  de- 
Complaint. —  An  application  to  strike  murren  or  answer.  Page  v.  Merwin, 
out  matter  contained  in  an  answer  54  Conn.  426;  Williams  r.  Folsom,  57 
to  a  supplemental  complaint  on  the  Hun  (N.  Y.)  128;  Goch  v.  Marsh, 
ground  that  it  constituted  a  further  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
answer  to  the  original  complaint,  Y.)  439;  Harlow  v,  Hamilton,  (N.  Y. 
which  is  not  permissible  without  leave  Super.  Ct.  Spec.  T.)  6  How.  Pr.  ^N.  Y.) 
of  court,  was  held  not  to  be  an  applica-  475;  Smith  v,  Summerfield,  108  N.  Car. 
tion  to  strike  out  irrelevant  or  redun-  284;  Best  v,  Clyde,  86  N.  Car.  4. 
dant  matter  within  the  rule  regulating  So  also  of  a  motion  to  strike  such 
the  time  within  which  the  application  matter  from  an  answer  where  a  reply 
shall  be  made.  Dann  z/.  Baker,  (Supm.  has  been  filed.  Savage  v.  Challiss,  4 
Ct.  Gen.  T.)  12  How.  Pr.  (N.  Y.)  521.  Kan.  319:  Miln  v.  Vose,  4  Sandf.  (N. 

Order  Extending  Time.  —  The  rule  re-  Y.)  660;  Corlies  v,  Delaplaine,  (N.  Y. 

quiring  notice  within  a  specified  time  Super.  Ct.  Gen.  T.)  2  Code  Rep.  (N.  Y.) 

is  absolute,   and  it  is  not  within  the  117,  less  fully  reported  in  2  Sandf.  (N. 

discretion  of  the  court  to  pass  on  the  Y.)  680. 

merits  of  a  motion  made  after  the  ex-  The  right  to  move  against  irrelevant 

piration  of  the  time  allowed;    but  on  or  redundant  matter  is  waived  by  filing 

good  cause  shown,  no  doubt  the  time  a  motion  asking  to  have  it  made  more 

for  filing  the  application  may  be  ex-  definite  and  certain.     Bangs  v.  Ocean 

tended.     Bowman  v,  Sheldon,  5  Sandf.  Nat.  Bank,  (C.  PI.  Spec.  T.)  53  How. 

(N.  Y.)  657,  10  N.   Y.   Leg.  Obs.   339.  Pr.  (N.  Y.)  51.     Or   by   obtaining   an 

See  also  New  York  Ice  Co.  v.  North-  order  extending  the  time  within  which 

western  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  the   pleading  containing    it    may    be 

31  How.  Pr.  (N   Y.)  234,  12  Abb.  Pr.  answered  or  replied  to,  unless  the  right 

(N.  Y.)  74,  in  which  case  a  request  for  to  apply  is  expressly  reserved  by  the 

an  extension  of  time  was  denied  be-  order.     Bowman  v.  Sheldon,  5  Sandf. 

cause  of  the  insufficiency  of  the  excuse  (N.  Y.)  657,   10  N.  Y.   Leg.  Obs.  339; 

set  up.  Marry  v,  James,  (C.  PI.  Spec.  T.)  34 
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trial,  by  objection  to  evidence  offered  to  prove  the  immaterial 
allegations.  ^ 

How.   Pr.  (N.  Y.)  238;  Isham  v,  Wil-  stitutiog  a  waiver  was  first  in  order, 

liaroson,  7  N.  Y.  Leg.  Obs.  340;  Best  the  application  is  irregular  and  void. 

V,  Clyde.  86  N.  Car.  4.    Or  by  noticing  Bowman  v.  Sheldon,  5  Sandf.  (N.  Y.) 

the  cause  for  trial.     Esmond  v.  Van  657,  10  N.  Y.  Leg.  Obs.  339. 

Benschoten»  (Supm.  Ct.   Spec.   T.)  5  Statntas  and  Bnles  of  Court. -^  In  some 

lIo(v.  Pr.  (N.  Y.)  44.  states  these  principles  are  in  effect  em- 

A  notice  by  a  defendant  of  the  inten-  bodied  in  a  statutory  provision  or  a  rule 

tion  to  suffer  a  default  according  to  the  of  court.     Thus,  \zi  Iowa  all  motions 

provision  of  Pub.  Acts  Conn.  1889,  c.  assailing  a  pleading  must  be  filed  be- 


157,  does  not  have  the  effect  of  pre- 
venting the  subsequent  filing  of  a 
motion  to  strike  out  parts  of  the  com- 
plaint. The  only  effect  of  this  Act  of 
1889  is  that  in  case  where  a  default  is 
suffered,  and  no  such  notice  has  been 


fore  answer  or  a  reply  thereto,  with 
certain  exceptions  having  no  applica- 
tion here.     Code  Iowa,  §  3551. 

In  North  Carolina  the  motion  must 
be  made  before  answer  or  demurrer,  or 
before  an  extension  of  lime  to  plead  is 


given,  a  hearing  in  damages  must  be    granted.     Clark's  Code  C\v,  Pro.  N. 
by  a  jury  and  not  by  the  c  jurt.    Pitkin     Car.  (i8qi),  g  261. 


V,  New  York,  etc.,  R.  Co.,  64  Conn. 
482. 

Diioretion  of  Court  to  Orerlook  Waivor. 
—  It  has  been  held  that  although  the 
right  to  move  has  been  thus  waived, 
the  court  may  exercise  a  discretion  in 
view  of  all  the  attending  facts  and  cir- 
cumstances, and  may  decide  the  appli- 
cation upon  the  merits.  Best  v,  Clyde, 
86  N.  Car.  4. 

No  doubt  the  court  may  permit  a 
party  to  withdraw  his  pleading,  the 
filing  of  which  constituted  the  waiver, 
and  then  put  in  the  application.  See 
Savage  v.  Challiss,  4  Kan.  319. 

Where  by  StipcUation  the  Pwties  Extend 
the  Time  for  answering  and  provide 
that  the  defendant  may  make  such  ap- 
plications as  he  shall  be  advised,  he  is 
authorized  to  file  a  motion  to  strike  out 
portions  of  the  complaint  as  irrelevant 
or  redundant.  Lackey  v.  Vanderbilt, 
(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 

Y.)  155. 

A  stipulation  between  the  parties  to 
take  up  the  application  at  a  certain 
time  does  not  estop  the  party  from  op- 
posing it  because  of  waiver.  Best  v. 
Clyde.  86  N.  Car.  4 

Statutory  Provisions  —  Effect  upon 
Waiver.  —  These     principles    as     to 


In  North  Dakota  and  New  York^  by 
rules  of  court,  the  application  must  be 
made  before  answer  or  demurrer. 
Dist.  Ct.  Rule  8,  6  N.  Dak.  xxxiii.  For 
New  York  authorities  see  supra,  IV.  i. 
f.  (i)  In  General. 

Saperflnons  Plea.  —  In  Virginia  it  has 
been  held  competent  for  the  court  to 
strike  out  a  superfluous  plea,  as  one 
which  raised  a  defense  admissible 
under  tbe  general  issue,  also  pleaded, 
even  though  the  adverse  party  had 
joined  issue  upon  it.  Virginia  F.  & 
M.  Ins.  Co.  V.  Buck,  88  Va.  517;  Fant 
r.  Miller,  17  Gratt.  (Va.)  47,  citing 
Kemp  V.  Mundell,  9  Leigh  (Va.)  la. 
But  see  discussion  of  similar  applica^ 
tions  in  article  Sham  and  Frivolous 
Pleadings,  vol.  20,  pp.  60,  61. 

Admisdon  of  Allegations.  —  A  motion 
to  strike  out  allegations  contained  in  a 
complaint  comes  too  late  after  the  de- 
fendant has  by  his  answer  expressly  or 
according  to  his  best  knowledge  and 
belief  admitted  them  to  be  true.  Page 
V.  Merwin,  54  Conn.  426. 

It  Is  Ko  Answer  to  a  Waiver  to  say 
that  the  party  in  whose  pleading  the 
objectionable  matter  is  found  should 
not  be  allowed  to  obtain  any  such  ad- 
vantage.    While  it  is  true  that  he  is  ac 


ivaiver  are  not  abrogated  by  the  rules  fault,  that  fact  furnishes  no  great  rea- 
or  statutes  which  give  to  a  party  twenty  son  or  excuse  for  laches  in  the  other 
days,  or  other  specified  time,  from  the     party.     Savage  v.  Challiss,  4  Kan.  319. 


date  of  the  service  of  a  pleading,  within 
which  to  file  his  application.  Esmond 
V.  Van  Benschoten,  (Supm.  Ct.  Spec. 
T.)  5  How.  Pr.  (N.  Y.)  44. 

Waiver  Before  or  After  Motion.  —  It  is 
quite  immaterial  whether  the  motion 
was  made  before  or  after  the  waiver 
took  place.  If  the  motion  was  first 
made,  it  is  superseded;  if  the  act  con- 


By  signing  judgment  for  want  of  a 
plea,  because  the  one  filed  is  a  nullity 
or  frivolous,  a  party  does  not  waive  a 
right  to  attack  the  plea  filed  as  preju- 
dicial and  embarrassing  to  the  fair  trial 
of  the  action,  after  the  judgment  has 
been  set  aside.  Abell  v.  Glen,  6  Ont. 
Pr.  64. 

1.  See  infra,  IV.  2.  b,  (3)  At  Trial. 
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(3)  Applications  at  Trial.  —  The  application  should  not  be 
granted  nor  made  for  the  first  time  at  the  trial  of  the  cause.* 
But  in  the  absence  of  an  objection  to  its  being  then  entertained, 
an  order  on  the  merits  will  not  thereafter  be  disturbed  on  the 
ground  alone  that  the  application  was  not  made  in  time.' 

g.  Parties  to  Application  —  Undw  code  Proyiaioni.  —  Many  of 
the  statutory  provisions  for  striking  out  irrelevant  or  redundant 
matter  authorize  the  person  aggrieved  alone  to  make  the  motion ; 
others  are  silent  on  the  subject.* 

Power  of  Oourt  8110  Motu.  —  No  doubt  the  court  has  the  power  on 
its  own  motion  to  strike  out  irrelevant  or  redundant  matter 
which  unnecessarily  and  prejudicially  encumbers  the  record.* 

1.  Bassett   v»   Shares,   63  Conn.  39;  In  Georgia  *'  it  would  be  altogether 

Augusta  R.  Co.  v.  Glover,  92  Ga.  132;  impracticable  for  the  court,  when  the 

Butler  t/.  Livermore,  52  Barb.  (N.  Y.)  trial  is  on  hand,  to  entertain  motions 

570  [citing  Smith  v.  Countryman,  30  N.  to  purge  the  pleadings  of  superfluous 

Y.  668]:  Cohrs  v.  Fraser,  5  S.  Car  351  and  irrelevant  matter,  whether  of  form 

[approved  in  Ruflf  v.  Columbia,  etc.,  R.  or  of  substance.      The  pleadings,  so 

Co.,    42    S.   Car.    114.,   and    Bank  of  far  as  possible,  should  be  settled  be- 

Charlesion   Nat.    Banking    Assoc,    v.  fore  the  trial  term  arrives,  and  this  is 

Zorn,  14  S.  Car.  444].     See  also  Kahn  the  scheme  of  our  law,  except  in  so  far 

V,  Old  Tel.  Min.  Co.,  2  Utah  174,   in  as    voluntary  amendments   are    cun- 

which  case  It  was  held  to  be  the  better  cerned.     These,   as   matter  of    right, 

practice  to  bring  motions  designed  to  may  be  made  at  any  stage  of  the  case." 

effect  the  pleading  and  settle  issues  to  Augusta  R.  Co.  v.  Glover,  92  Ga.  132. 

a  hearing  bsfore  the  cause  is  called  for  2.  Bank  of  Charleston  Nat.  Banking 

trial;  but  a  direct  decision  on  the  point  Assoc,  v.  Zorn,  14  S.  Car.  444;  Cohrs 

was  unnecessary,  and  none  was  made,  v,  Fraser,  5  S.  Car.  351. 

FaUore  of  Evidenea.  —  That  a  party  A  Befosal  by  the  court  at  the  trial  to 
has  failed  to  support  by  evidence  some  strike  out  matter  alleged  to  be  redun* 
of  the  allegations  contained  in  his  dan t  or  irrelevant  is  not  ground  for  re- 
pleading is  no  reason  why  such  allega-  versal.  The  motion  for  such  relief 
tions  should  be  stricken  out  on  motion,  should  be  made  before  answer.  Rus- 
Richmond,  etc.,  R.  Co.  v,  Worley,  92  sell  v.  Chambers,  31  Minn.  54. 
Ga.  84.  See  also  Millhiser  v,  Mc-  8.  See  supra^  IV.  i.  a.  Various  Code 
Allister,  103  Ga.  798.  Provisions,     See  also  Cate  v.  Gilman, 

Striking    Out    by   Amendment.  —  Of  41   Iowa  530;    Savage  v,   Challiss,  4 

course,  under  laws  relating  to  amend-  Kan.  319;  Hynds  v.  Griswold,  (Supm. 

ments,  matter  which  is  irrelevant  or  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  69,  a 

redundant,   or  which  constitutes   sur-  Code  Rep.  (N.  Y.)  47. 

plusage,  may  sometimes  be  stricken  out  One  of  BeToral  Defendanti  is  not  en- 

at  the  trial.    Thus  it  has  been  held  that  titled  to  have  allegations  contained  in 

superfluous  words  relating  to  the  title  a  complaint  stricken  out,  although  they 

of  a  party  suing,  as  words  describing  may  be  irrelevant  or  redundant  as  to 

him  agent,  or  making  him  a  usee,  may  him,  if  they  are  relevant  to  the  issues 

be  stricken  out  at  or  after  the  trial,  relating  to  a  codefendant.     Hoffman  v. 

McDuffie  V,  Irvine.  91  Ga.  748;  Martin  Wight,  137  N.  Y.  621,  [reversing  Hoff- 

V.  Lamb.  77  Ga.  252.  man  r.  Newell,  (N.  Y.  Super.  Ct.  Gen. 

In  Massachusetts  it  is  provided  that  T.)  21  N.  Y.  Supp.  912,  20  N.  Y.  Supp. 

the  court  may  at  the  trial  require  that  432];  People  v.  McCIave,  (Supm.  Cl. 

unnecessary  statements  be  stricken  out  Gen.  T.)  15  N.  Y.  Supp.  245.     Nor  can 

of  a  declaration  or  subsequent  proceed-  a  party   have  allegations  relative    to 

iug.     Pub.  Stat.  Mass.,  c.   167,  §  74;  himself  stricken  out  because  they  are 

Whitney  v,   Rhoades,  3  Allen  (Mass.)  irrelevant  to  an  alleged  cause  of  action 

471;  Stone  V,  White,  8  Gray  (Mass.)  against  some  other  person.     Hagerty 

589;     Robbins     v.     Sawyer,     3    Gray  v,  Andrews,  94  N.  Y.  195,  4  Civ.  Pro, 

(Mass )  375;    Woodbury    v,    Jones,   3  (N.  Y.)  323. 

Gray  (Mass.)  261.  4.  Sprat t  v.  Price,  18  Fla.  289  [citing 
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h.  Notice  of  Application.  —  It  is  usually  required,  either 
by  virtue  of  general  legal  principles  as  to  notice  or  by  special 
provision,  that  applications  to  strike  out  irrelevant  or  redundant 
matter  shall  be  made  upon  notice.  ^ 

u  Contents  of  Application.  —  On  an  application  to  strike 
out  matter  as  irrelevant  or  redundant,  it  does  not  devolve  upon 
the  court  to  sift  owl  and  prune  the  pleading  of  obnoxious  portions. 
The  application  will  be  denied  as  a  whole  if  the  moving  party 
fails  specifically  to  point  out  the  part  deemed  to  be  irrelevant  or 
redundant,*  or  indudes  with  matter  properly  thus  characterized 

Wade  z'.  Doyle,  17  Fla.  522];  Hyndsv.  Mo.    1;    Anderson   v,   Stapel,   80  Mo. 

Hays,  25  Ind.  31;  King  v.  Enterprise  App.  115,  2  Mo.  App.  Rep.  529;  O'Con- 

]ns.  Co.,  45  Ind.  43;  Hamilton  v,  An«  nor  v,    Koch,  56  Mo.   253;  rearce  v, 

derson,  3  Macq.  H.  L  363.  Mclntyre,  29  Mo.  423. 

1.  See  Cohrs  v,  Fraser,  5  S.  Car.  351,  Nebraska.  —  Chicago,  etc.,  R.  Co.  v. 

approved  in    Bank  of  Charleston   Nat.  Spirk,  51  Neb.  167  [cited  in  Zimmerer 

Banking  Assoc,  v.  Zorn,  14S.  Car.  444;  v.  Fremont  Nat.  Bank,  59   Neb.  661]; 

Jackins  v.  Dickinson,  39  S.  Car.  436,  Stuht  v.  Sweesy,  48  Neb.  767. 

cited   in    Moore    v,   Dickinson,   39  S.  New    York,  —  Bryant   v,    Bryant,   2 

Car.  441.    See  also  generally  article  Robt.  (N.   Y.)  612;    Blake    v.  Eld  red, 

Motions,  vol.  14,  p.  122.  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 

Spedal     ProTiiions.  —  For    various  Y.)  240;  Benedict  v,  Dake.  (Supm.  Ct. 

special  statutory  provisions  and  rules  Spec.  T.)  6  How.  Pr.  (N.  Y.)  352. 

of  court  relating  to  applications  of  this  New  Jersey,  —  Grey  v.  Bowman,  (N. 

character  see  Gen.  Stat.  Conn.,  g  882;  J.  1888)  13  Atl.  Rep.  226. 

Dist.  Ct.  Rule  10,  23  Nev.  12;  supra,  Ohio,  —  Osseforth  t/.  Schroder,  6 Ohio 

IV.  I.  /.  At  What  Stage  in  Cause  Ap-  Dec.  447. 

plication  Made,     In   some  states  it  is  United  States.  —  McGorray  v.  0*Con- 

provided  by  law  that  motions  to  strike  nor,  (C.  C.  A.)  87  Fed.  Rep.  586,  affirm- 

pleadings  and  papers  from  the  file  may  ing  79  Fed.  Rep.  861. 

be  made  with  or  without  notice  as  the  Oliijeotionable  Matter  Most  Be  Pointed 

court  or  judge  may  direct.     Gen.  Stat.  Out.  —  "It  is  requiring  too   much    to 

Kan.,  c.  95,  §  559:  Comp.  Slal.  Neb.,  subject  the  court  to  I  he  necessity  of 

§  6169;    Stat.   Okla.,  §  4431;    Bates's  examining    the    entire    pleading    and 

Annot.  Stat.  Ohio  (1897),  §  5126.     See  selecting  such  parts  as  should  properly 

also    article    Sham    and    Frivolous  be  removed.     It  is  enough  for  the  court 

Pleadings,  vol.  20.  p.  64,  note  i.  to  decide,  when  matter  alleged  to  be 

Before  Answer  FUed. —  It  is  not  error  irrelevant  or  redundant  is  specifically 

in  the  court,  under  the  Wisconsin  prac-  pointed  out,  whether  it  is  in  fact  so  or 

tice,  to  hear  and  decide  an  application  not.     This  is  the  legitimate  ofBce  of 

assailing  an  answer  before  the  original  the   motion    authorized  by   the   i6oth 

answer  has  been  filed,  but  after  service  section  of  the  Code  "  (Code  Civ.  Pro. 

of  a  copy  thereof.    The  court  has  power  N.    Y.,    §    545).     Benedict    v,    Dake, 

to  permit  the  plaintiff  to  file  the  copy,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y  ) 

and  if  it  is  incorrect  the  defendant  can  352. 

obviate  all  d  )ubt  on  that  point  by  filing  Instances  of  Correct  and  Incorrect  Speci- 

the  original  answer.    Horton  &.  Arnold,  Aoations.  —  A   motion  "to  strike  from 

17  Wis.  139.  plaintiff's  reply  all  that   part   thereof 

Waiver  of  Kotioe.  —  A  stipulation  be-  contained  in  the  last  clause  of   para- 

tween  the  parties  to  the  application  to  graph  thereof  "  is  properly  overruled 

take  it  up  for  hearing  at  a  certain  time  where  there  are  several  paragraphs  in 

waives  a  failure  to  give  notice.     Best  the  reply,  for  the  reason  that  the  par- 

V,  Clyde,  86  N.  Car.  4.  ticular  one  referred  to  is  not  designated. 
3.  California,  —  People     v.     Empire  Keairnes  v.   Durst,  (Iowa  1899)  81  N. 

Gold,  etc.,  Min.  Co.,  33  Cal.  171.  W.  Rep.  238. 

Iowa,  —  Keairnes    v.    Durst,    (Iowa  A  special  designation  of  the  words 

1899)  81   N.    W.    Rep.   238;    National  and    of  every   line  and   page  of  the 

State  Bank  v,  Delahaye,  82  Iowa  34.  pleading  in  which  they  occur  is  un- 

Missouri,  —  State    v,   Fleming,     147  necessary,   if   a  general   reference   is 
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Other  that  is  material  to  the  issues  involved.* 

made     to    words    of    certain    import  i,  affirmed  on  rehearing  in  52  Neb.  70; 

wherever    they    are   used.      Schuyler  Chicago,  etc.,  R.  Co.  v.  Spirk,  51  Neb. 

Nat.  Bank  v.  Bollong,  28  Neb.  684.  167  [cited  m  Zim merer  v,  Fremont  Nat. 

An   application    to   have   particular  Bank,  59  Neb.  661];  Scoheld  t/.  State 

passages  struck  out  without  specifying  Nat.  Bank,  9  Neb.  316. 

them  otherwise  than   by  reference  to  N^ew  York,  —  Gross  v.  Bock,  (Supm. 

what  is  to  be  left  in  the   pleading  is  Cl.    Gen.  T.)   11   N.   Y.  St..  Rep.  295; 

sufficient.     Williamson  v.  London,  etc.,  People  v.  Bell  Telephone  Co.,  (Supm. 

R.  Co.,  12  Ch.  D.  787.  Ct.   Gen.    T.)   11    N.    Y.   St.   Rep.  66; 

A  motion  to  strike  out  is  properly  Keegan  v.  Sage,  (C.  PI.  Spec.  T.)  31 

denied  where  it  does  not  conform  to  a  Abb.  N.  Cas.  (N.  Y.)  54;  Rames  v.  New 

rule  of  court  which  provides  that  **  it  York  Press  Co.,  92  Hun  (N.  Y.)  515. 

shall  distinctly  point  out  the  page  and  Ohio,  —  Ambush  v.  Ford,  i  Cleve.  L. 

line  or  lines  of  the  page  proposed  to  be  Rep.  149,  4  Ohio  Dec.  (Reprint]  238. 

stricken  out  and  shall  embody  a  copy  Oregon,  —  White  v.  Allen,  3  Oregoa 

of  the  same,  or  the  beginning  and  end-  103;  Holbrook  r.  Page,  3  Oregon  374. 

ing  clauses    thereof."       OXonnor   v,  ff^jjAiif^/^».  —  Du  Clos  v.  Batcheller, 

Koch,  56  Mo.  253.  17  Wash.  389. 

In  Abtenoa  of  Bole  or  Statute.  —  Even  Wisconsin.  —  Gilbert    v.   Loberg,  86 

if  there  is  no  rule  of  court  or  statute  Wis.  661  {citing  Jarvis  v,  McBride,  18 

making  this  requirement  as  to  the  ap-  Wis.  316;  Witherell  t^.  Wiberg,  4  Sawy. 

plication,  yet  the  motion  and  order  of  (U.  S.)  232,  30  Fed.  Cas.  No.  17,917. 

the  court  should  with  at  least  reason-  Biicretionof  Court  in  Some  Casef. —The 

able  certainty  set  forth  the  particulars  rule  stated  in  the  text  has  been  held 

in  which  the  pleading  is  defective.    The  to  be  not  an  absolute  one  which  must 

party  has  a  right  to  know  what  in  his  be  applied  in  all  cases,  but  one  which 

pleading  is  deemed  to  be  improper  and  it  is  competent  for  the  court  to  adopt  in 

redundant,  and  what  is  deemed  to  be  the  exercise  of  its  discretionary  power 

proper,  so  that  he  can  either  amend  in  over  such  applications.     National  State 

conformity  with  the  view  of  the  court  Bank  v.  Delahaye,  82  Iowa  34;  People 

or  stand  by  his  pleading  as  it  is  and  ap-  v.  Bell  Telephone  Co.,  (Supm.  Ct.  Gen. 

peal  to  a  higher  court.     Good  practice  T.)  11   N.  Y.   St.   Rep.  66;  Howard  r. 

not  only  requires  a  pleading  to   have  Tiffany,  3Sandf.  (N  .Y.)695,  Code  Rep. 

certainty  and  brevity,  but  also  requires  N.   S.   (N.    Y.)  99;  Wooden  v.  Waffle, 

that   some   certainty   and  distinctness  (Supm.  Ct.  Spec.   T.)  6  How.   Pr.  (N. 

be  observed  by  the  party  assailing  it,  Y.)  145,  Code  Rep.   N.   S.  (N.  Y.)  392, 

so  that  the  defects,  if  any,  can  be  in-  wherein  it  was  held  that  the  analogous 

telligently,  and    with  certainty,  reme-  rule  on  exceptions  for  impertinence  in 

died.     O'Connor  v.  Koch,  56  Mo.  253.  chancery,  that  a  party  must  succeed  as 

Ai  in  the  Case  of  Exceptions  for  Imper-  to  the  whole  exception  or  fail  as  to  all, 

tinence,  so  on  a   motion    to  strike  out  does   not    apply   with  all  its  original 

matter  as  irrelevant  or  redundant  the  force  to  a  motion  to  strike  out  redun- 

party  who  seeks  to  have  it  expunged  dant  matter,  that  rule  having  relation 

must  specify  the  parts  of  the  pleading  mainly  to  the  question  of  costs.     See 

which  he  deems  thus  defective.     Bene-  for  the  rule  in  chancery  article  Scandal 

diet  V.   Dake.  (Supm.   Ct.   Spec.  T.)  6  and  Impertinence,  vol.  19,  p.  209 

How.  Pr.  (N.  Y.)  352.     See  generally  The  Application  Should  Indnde  All  the 

article  Scandal  and  Impertinence,  vol.  Matter  relating  to  the  issues  which  are 

19   p.  208.  deemed  to  be  irrelevant  or  redundant, 

1.  Alabama.  —  Louisville,  etc.,  R.  Co.  and   should   not  leave  the  record  en« 

V.  Quick,  (Ala.  1900)  28  So.  Rep.  14.  cumbered  by  unintelligible  portions  of 

Colorado,  —  People     v.     Lothrop,     3  it.     Cochrane  v.  Parker,  5  Colo.  A  pp. 

Colo.  428.  527;  Beals  v.  Beals.  27   Ind    77;  Kin- 

Georgia. — Treadaway   v.    Richards,  ney  z.   Miller,   25   Mo.  576;  Collins  v, 

92  Ga.  264.  Coggill,  7  Robt.  (N.  Y.)  81;  McGregor 

Indiana, — Steinmetz  z/.  Win  gate,  42  v.   McGregor,  (Supm.  Ct,  Gen.  T.)  35 

Ind.  574;  Aurora  v.  Cobb,  21  Ind.  496.  How.  Pr.  (N.  Y.)  385. 

Missouri.  —  Kinney  v.  Miller,  25  Mo.  And    it    has   been   held   that  if  the 

576.  whole     pleading    or    distinct    portion 

Nebraska,  —  Smith  z/.  Meyers,  54  Neb,  thereof  in  which  the  irrelevant  or  re- 
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The  Particiilar  Chround  or  grounds  of  objection  must  be  stated ;  ^ 

and  no  others  will  be  considered  by  the  court,'  unless  the  appli- 
cation contains  a  prayer  for  general  relief.* 

dundant  matter  is  contained  is  frivolous  from  it."     Per  Duer,  J.,  in   Bowman 

or  irrelevant,  the  application  will  be  v.  Sheldon,  5  Sandf.  (N.  Y.)  657,  10  N. 

denied  and  the  party  will  be  left  to  his  Y.  Leg.  Obs.  339. 

remedy  for  testing  its  entire  insuffi-  Statntory  Proviiiions  and  BnleB  of  Court, 

ciency.     Cochrane  v,   Parker,  5  Colo.  — This  requiiement  is  sometimes  em- 

App.  527;  Cahill  V,  Palmer,  (Supm.  Ct.  bodied   in  a  statutory  provision  or  a 

Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  196;  Lane  rule  of  court.     See  Gen.  Stat.  Conn., 

V,  Gilbert,  (Supm.  Ct.  Spec.  T.)9  How.  §  88a;  Code  Iowa,  g  3551;  Paddock  v. 

Pr.  (N.  Y.)  150;  Harlow  v,  Hamilton,  Somes,  102  Mo.  226;  State  v.  Sherman, 

(N.  Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  42  Mo.  210;  District  Ct.  Rule  18,  23  Nev. 

(N.  Y.)475.     Contra^  Brugman  v.  Burr,  15;  Gen.  Stat.  N.  J.,  Eq.  2586,  par.  317. 

30  Neb.  406,  wherein  it  was  held  that  Beqnisite  Deflniteneos  and  Cortaintj. — 

the  secti^p  of  the  code  which  provides  An  application   to    sirike   out  matter 

for   the   striking   out  of  irrelevant  or  contained  in  an  answer  as  "  incompe- 

redundant  matter  does  not  require  that  tent,    irrelevant,    immaterial,  and  no 

all  matter  of  that  character  be  included  defense,"    is    sufficiently    specific    to 

in  the  motion,  and  that  no  such  objec-  authorize  the  court  thus  to  dispose  of 

tion  to  it  can  be  urged  by  the  adverse  it,    wheie   it   is    foreign    to  the   issues 

party;    Waller  v,  Raskan,  (Supm.  Ct.  raised.     Reed  v.  Lane,  96  Iowa  454. 

Spec.  T.)    12   How.   Pr.   (N.   V.)    28;  2.  Where    the  Matter  Is  Assailed  a« 

Palmer    v.   Smith,   21   Minn.   419,   In  Irrelevant  Only,  irrelevancy  will  be  the 

which  case  it  was  held  that  the  adverse  only   ground   considered.       Dovan    v. 

party  could  not  complain  on  appeal  of  Dinsmore,  33  Barb.  (N.  Y.)  86,  20  How. 

the  action  of  the  court  below  in  strik-  Pr.  (N.  Y.)503;  McGregor  z'.  McGregor, 

ing  out  a  part  of  the  defense,  where  it  (Supm.  Ct.  Gen,  T.)  35  How.  Pr.  (N. 

would   have   been   entirely   proper   to  Y.)  385. 

strike  out  the  whole.  Irrelevant  Allegationi  in  Amendment. 

Inability  to  Distingnlsh  Katerial  and  — On  an  application  to  strike  out  mat- 
Immaterial  Allegations. — An  order  strik-  ter  contained  in  an  amended  pleading 
ing  out  was  held  proper  where  the  ma-  as  irrelevant  and  redundant,  it  may 
terial  portions  were  so  intermingled  not  be  stricken  out  on  the  ground  that 
with  the  immaterial  a?  to  make  it  diffi-  the  amendment  entirely  changed  the 
cult  if  not  impossible  to  separate  and  cause  of  action,  or  substituted  one 
distinguish  them.  Brisbin  v,  Ameri-  cause  of  action  for  another,  and  there- 
can  Express  Co.,  15  Minn.  43.  See  fore  exceeded  the  limits  of  an  amend- 
also  article  Scandal  and  Impertinence,  ment.  Vliet  r.  Sherwood,  38  Wis.  159. 
vol.  19,  p.  210,  note  I.  8.  Blake  v,  Eldred,  (Supm.  Ct.  Spec. 

1.  Davis  V.  Louisville,  etc.,  R.  Co.,  T.)  18  How.  Pr.  (N.  Y.)  240;  William- 

108  Ala.  660;  Lucas  v.  Smith,  54  Ind.  son  v,  London,  etc.,  R.  Co.,  12  Ch.  D. 

530;  Hrinkmeyer  v.  Helbling,  57  Ind.  787.     See  also  article  Sham  and  Friv- 

435;  Bowman  v.  Sheldon,  5  Sandf.  (N.  OLous  Pleadings,  vol.  20,  p.  66,  note  i. 

Y.)  657,  10  N.  Y.  Leg.  Obs.  339.  Striking  Whole  Pleading  —  Prayer  for 

"  If  Irrelevaaey  Were  the  Only  Oronnd  General  Belief.  —  Where  a  motion  to 
upon  which  a  motion  to  strike  out  parts  strike  out  matter  as  irrelevant  or  re- 
of  a  pleading  could  be  sustained,  the  dundant  is  directed  at  a  part  only  of  a 
omission  to  state  the  ground  in  the  no-  pleading,  the  whole  cannot  be  stricken 
tice  I  should  hold  to  be  immaterial;  out  although  there  is  a  general  prayer, 
but  where  there  are  several  grounds  This  would  not  only  enlarge  the  scope 
upDn  which  a  motion  may  be  granted,  of  the  motion,  but  would  in  effect 
thosft  upon  which  the  moving  parly  change  its  character  by  leaving  the  de- 
means to  rely  must  be  distinctly  stated  fendant  without  any  pleading.  Molt 
either  in  the  notice  or  in  the  affidavits  v.  Burnett,  2  E.  D.  Smith  (N.  Y.)  50, 
that  accompany  it,  and  to  ihe  grounds  reversing  in  part  Code  Rep.  N.  S.  (N. 
thus  stated  the  party  will  be  confined  Y.)  225. 

upon  the  hearing.     I  consider  this  to  On  a  Motion  to  Se|Mirate  Canses  of  Action, 

be   the   established   practice,   and   the  if  there    is  a   prayer  for   further  and 

rule  is  in  itself  so  reasonable  and  just  other  relief,   allegations  relating  to  a 

that   I   have   no  inclination  to  depart  cause  of  action  distinct  from  one  prop- 
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Joiiider  of  Objootions.  —  Other  defects  in  a  pleading  or  in  the  state- 
ment of  matter  contained  therein  than  those  here  treated  may  be 
included  in  the  application  and  disposed  of  at  the  same  time 
with  it.* 

j\  Evidence  on  Application  —  (i)  General  Rule. — Evi- 
dence extrinsic  to  the  record  is  not  usually  permissible  on  an 
application  to  strike  out  matter  as  irrelevant  or  redundant ;  but 
the  court  is  confined  to  an  examination  of  the  pleadings  as  they 
exist  at  the  time  when  the  application  is  passed  upon.' 

(2)  Application  Against  Superfluous  Counts. —  Under  the  Engliih 
Hilary  Balee,  which  provided  for  the  striking  out  of  superfluous 
counts,'  it  has  been  held  that  it  was  not  proper  to  decide  the 
application  on  an  affidavit  by  the  defendant  of  the  identity  of  the 
cause  of  action ;  but  that  the  decision  must  be  based  on  aa  inspec- 
tion of  the  declaration.* 

erly  pleaded  may  be  stricken  out  as  ter  or  defense  as  sham,  any  other  as 

irrelevant  or  redundant.     Trenndlich  frivolous,  or  as  irrelevant  or  otherwise, 

V.  Hall,  (Supm.  Ct.  Spec.  T.)  7  Civ.  as    the    pleading    shall    be  found    to 

Pro.  (N.  Y.)  62.  be.'*    Stat.  Wis.,  §  2684.    See  generally 

1.  Williams  v,  Folsom,  57  Hun  (N.  article  Sham  and  Frivolous  Pleadings, 

Y.)  128;    Lock  wood  v.  Salhenger,  (C.  vol.  20,  p.  66,  note  i. 

Pl.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  136;  2.  BlU  of  Particulars.  —  The  motion 

Fabric  Fire  Hose  Co.  v.  Bibb  Mfg.  Co.,  must  stand  or  fall  upon  the  pleadings. 

39  Fed.  Rep.  98;  McDonald  v.  Clarke,  A  bill  of  particulars  cannot  be  consid- 

20  Nova  Scoiia  254;  Republic  v,  Peru-  ered,  but  limitations  imposed  by  it  upon 

vian  Gaano  Co.,  36  Ch.  D.  489;  Mutrie  the  pleadings  must  be  left  for  the  court 

V.  Einney,  35  Ch.  D.  614.  at  the  trial  in  ruling  upon  the  intro- 

Applioation  to  Strike  Out  or  Make  More  duction  of  evidence.    Stewart  v.  Forst, 

Definite. —Thus  an  application  may  ask  (N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N. 

in     the    alternative    that    matter    be  Y.)  621;  Cahoon  v,  Burford,   13  M.  & 

stricken  out  as  irrelevant  or  redundant  W.  136,  2  Dowl.  &  L.  234;  Gilbert  v. 

or  made  more  definite  and  certain  in  Hales,  2  Dowl.  &  L.  227. 

certain   particulars,  pointed  out.    WiU  Irrelevant    or    Bedundant   Matter   in 

liams  z'.  Folsom,  57  Hun  (N.  Y.)  128;  Amended  Complaint.  —  The  original  com- 

Burke  v.  New  York,  etc.,  R.  Co.,  59  N.  plaint  in  a  cause  cannot  be  considered 

Y.  Super.  Ct.  569;   Smith  z/.  Hallock,  on  an  application  directed  at  irrelevant 

(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  or  redundant  matter  in  an  amended 

Y.)  73;    Schroeder  v.    Young,  (Supm.  complaint,  since  it  cannot  be  said  that 

Ct.    App.    Div.)  63   N.   Y.  Supp.  no;  any  matter  contained  in  one  pleading 

Neresheimer  v,  Bowe,  11  Daly  (N.  Y.)  is  irrelevant  or  redundant  to  a  cause  of 

306.  3  Ci»'.  Pro.  (N.   Y.)  368;    Fabric  action  set  out  in  another  and  different 

Fire   Hose  Co.   v,  Bibb  Mfg.  Co.,  39  pleading.     Nevada  County,  etc.,  Canil 

Fed.  "Rep.  98.  Co.  v.  Kidd,  28  Cal.  673. 

Application  fbr  Judgment  and  to  Strike  AffldaTits— Iowa  Statute. —Code  Iowa, 
Out.  —  An  application  for  judgment  on  §  3630,  which  provides  that,  on  a  mo- 
an answer  as  frivolous  may  be  com*  tion  to  make  a  pleading  more  definite 
bined  with  an  application  to  strike  out  and  certain,  if  the  reason  why  it  should 
certain  portions  of  it  as  irrelevant  or  be  thus  corrected  exists  outside  of  the 
redundant.  Lockwood  v.  Salhenger,  pleading,  such  reason  must  be  stated 
(C.  PI.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  by  the  motion  and  be  supported  by 
136.  affidavit,  has  no  application  to  a  mo- 

In  Wisconsin  it  is  provided  by  stat-  tion  to  strike  out  matter  as  irrelevant 

ute  that  "  a  party  may  move  upon  one  or  redundant.     Mast  v.   Wells,  (Iowa 

notice  to  strike  out  an  answer  or  reply  1899)  81  N.  W.  Rep.  230. 

as  sham  and  frivolous  and  irrelevant,  3.  See  infra^  V.   2.  a.  (i)  (b)  Under 

and  the  court  or  presiding  judge,  on  English  RuUs  of  Court, 

such  motion,  may  strike  out  any  mat*  4.  Grissell  v,  James,  4  C.  B.  769,  56 
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Viidor  GodoB.  —  On  the  Other  hand,  in  some  cases  decided  in  code 
states,  affidavits  in  support  of  and  in  opposition  to  the  applica- 
tion have  been  considered.* 

k.  Renewal  of  Application.  —  Motions  and  like  proceed- 
ings to  strike  out  irrelevant  or  redundant  matter,  when  overruled 
on  the  merits,  may  not  usually  be  renewed,  at  least  without  leave 
of  court.* 

2.  Bemedies  for  Surpliuage  —  a.  Motion  to  Strike  Out.  — 
It  was  not  customary  at  common  law  to  expunge  surplusage. 
The  technical  character  of  pleadings  in  actions  at  law  prevented 
the  insertion  of  any  considerable  amount  of  unnecessary  matter, 
and  that  which  crept  in  was  merely  disregarded  throughout  the 

E.  C.  L.  769;  Cholmondeley  t'.  Payne,  Denial   for   Want    of    Froseoutlon. — 

3  Bing.  N.  Cas.  708,  32  E.  C.  L.  294,  5  Where  the  motion  is  denied  on  account 
Dowl.  638,  4  Scott  418.  Compare  sylla-  of  the  default  of  the  moving  party, 
bos  in  Roy  v.  Bristow,  5  Dowl.  452.  it   may    be    renewed   if    the    fault   is 

Affidavifai  Road  by  FUdntliT.  —  By  the  sufficiently  excused.    A  safer  mode  of 

terms  of  these  rules,  however,  the  ap-  proceeding,  however,  where  the  time 

plication  might  be  refused  if  the  court  within   which   the  application  is   per- 

or  judge  was  satisfied,  by  affidavit  of  mitted  by  law  has  elapsed,  is  a  motion 

the   plaintifif,   or   otherwise,   that    the  to  open  the  default  and  for  a  hearing 

plaintiff  bona  JiiU  xnt^nded.  to  establish  upon  the  original  notice.     Bowman  v. 

a  distinct  subject-matter  of  complaint  Sheldon,  5  Sandf.  (N.  Y.)  657,  10  N.  Y. 

in  respect  of  each  of  the  counts.    Gris-  Leg.  Obs.  339. 

sell  V,  James,  4  C.  B.  769,  56  E.  C.  L.  SaocesilTe  AppUoatloni  —  Colorado  Stat- 

769;  Ramsden  v.  Gray,  7  C.  B.  961,  62  nte.  —  Code  Civ.    Pro.  Colo.,    §^  432, 

E.  C.  L.  961;  Jenkens  v.  Treloar,  i  M.  433,  provides  that  where  an  application 

&  W.  16,  Tyrw.  &  G.  316,  4  Dowl.  690;  for  an  order  is  made  to  a  judge  of  the 

Cholmondeley  v,    Payne,    3  Bing.  N.  court,  and  is  refused  in  whole  or  in 

Cas.  708,  32  E.  C.  L.  294,  5  Dowl.  638,  part  after  hearing  on  (he  merits,  no 

4  Scott  418.  subsequent    application  for  the  same 

1.  Lackey  v,  Vanderbilt,  (Supm.  Ct.  order  shall  be  made  to  any  other  judge 
Spec.  T.)  10  How.  Pr,  (N.  Y.)  155;  except  of  a  higher  court;  and  that  an 
Dunning  v.  Thomas,  (Supm.  Ct.  Spec,  infraction  of  this  provision  may  be 
T.)  II  How.  Pr.  (N.  Y.)  281;  Ford  v.  punished  as  a  contempt,  and  the  sub- 
Mattice,  (Supm.  Ct.  Spec.  T.)  14  How.  sequent  order  may  be  revoked.  In 
Pr.  (N.  Y.)  91;  Molony  v.  Dows,  (C.  School  Dist.  No.  25  v.  Stone,  14  Colo. 
PI.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  261,  App.  211,  it  was  held  that  it  is  doubt- 
affirmed^  Hilt.  (N.  Y.)  247;  Whitney  ful  whether  applications  to  strike  out 
V.  Chicago,  etc.,  R.  Co.,  27  Wis.  matter  as  irrelevant  or  redundant  come 
327.  within  these  provisions,  since  they  are 

Identity  of  Connti  Apparent  —  Affldayifai  applications  to  the  court  and  not  to  a 

Unneoessary. — No  affidavit  of  the  identity  judge.     But  if  they  do,  they  cannot  be 

of  a  cause  of  action  set  forth  in  dupli-  invoked  where  the   motions  were  di- 

cate  statements  is  necessary  where  the  rected  at   different  pleadings,  as  one 

identity  is    apparent   upon   the    mere  against  the  original  answer  and   the 

reading  of  the  complaint.     Molony  z^.  other  against  a  substituted  or  amended 

Dows,  (C,   PI.  Spec.  T.)  15  How.  Pr.  answer. 

(N.  Y.)  261,  affirmed  2  Hilt.  (N.  Y.)  247;  In  Kow  York,  where  a  motion  to  strike 

Ford  V.   Mattice,  (Supm.  Ct.  Spec.  T.)  from  an  answer  has  been  granted  with- 

14   How.    Pr.    (N.   Y.)  91,   explaining  out  prejudice  to  the  putting  in  of  an 

Lackey  t'.  Vanderbilt,  (Supm.  Ct.  Spec,  amended  answer,  similar  matter  w^ill 

T.)  ID  How.  Pr.  (N.  V.)  155.  not  be  stricken  from  the  latter  where 

2.  See  generally  article  Motions,  it  does  not  clearly  appear  to  be  irrele- 
vol.  14,  p.  176  et  seq.  See  also  Bow-  vant  to  the  issues  thus  formed.  Mc- 
man  v.  Sheldon,  5  Sandf.  (N.  Y.)  657,  Gregor  v.  McGregor,  (Supm.  Ct.  Gen. 
10  N.  Y.  Leg.  Obs.  339.  T.)  35  How.  Pr.  (N.  Y.)  385. 
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course  of  the  litigation.*  In  some  instances,  however,  the  strik- 
ing out  of  such  matter  has  been  ordered,*  while  in  others  the 
power  of  the  court  to  strike  out  has  been  recognized  in  argu- 
ment;' and  where  counts  in  a  declaration,  pleas,  or  subsequent 
pleadings  are  wholly  superfluous,   the  propriety  of   expunging 

1.  Atty.-Gen.  v,  Rickards»  i  Phil.  383    the  court.     In  this  state,  however,  it  is 


\affirming  6  Beav.  444,  affirmed  12  CI. 
S.  F.  30],  wherein  it  was  said  by  Lynd- 
hurst,  L.  C,  in  holding  trivial  imperti- 
nence analoprous  to  surplusage  at  law: 
"  You  sumeiimes  get  an  order  there  to 
strike  out  an  unnecessary  count;  but 
a  few  words  more  or  less  in  a  declara- 
tion would  not  be  a  ground  for  a  refer- 
ence to  the  master  to  strike  them  out." 
"  Unnecessary  matter  is  called  re- 
dtind&nrwhen  there  is  an  effort  to'  re- 
form the  pleadings  by  striking  it  out; 


provided  by  law  that  surplusage  may 
be  struck  out  of   any  pleading,  when 
pointed  out   by   the   party  aggrieved. 
Horner's  Stat.  Ind.  (1896),  ^  382. 

In  Reynolds  ».  Price,  (Ky.  1900)  56 
S.  W.  Rep.  502,  on  motion  by  a  plain- 
tiff for  leave  to  strike  out  matter  con- 
tained in  his  petition  by  way  of 
amendment,  it  was  held  that  if  the 
allegations  were  surplusage  it  was 
proper  to  strike  them  but. 

In  other  states  such  matter  has  been 


it  is  called  surplusage  when  there  has  stricken  out  without  question,  although 

been  no  such  effort,  in  which  case  it  the  codes  contained  no  provision  for 

should   be   disregarded  by  the   court,  striking  out  irrelevant   or  redundant 

as  if  the  pleading  did  not  contain  it.  allegations.     Gibson  v,  Thornton,  107 

This  distinction,  however,  is  not  always  Ga.  545;  Perkins  v.   Morgan,   107  Ga. 

taken."     Bliss   on   Code   PI.  (3d  ed.),  835;  Manry  z/.  Waxelbaum  Co.,  108  Ga. 

§  215.  14;    McCauley    v.    Long,  61    Tex.  74; 

Statute Eequiring Preoltion. — Although  Sims  v.  Chance,  7  Tex.  561;  Wright  v, 

a  statute  pro/ides  that  a  pleading  shall  Wright,  6  Tex.  4;  Lambeth  v.  Turner, 

be  concise,  where  there  is  no  provision  i  Tex.  364,  2  Tex.  365. 

of  law  for  enforcing  the    requirement  3.  And.  Steph.  PI.,  §  217;  Davis  v, 

redundant,  superfluous,  and  unneces-  Louisville,  etc.,  R.  Co.,  108  Ala.  660; 

sary  words  cannot  be  stricken  out,  nor  Montgomery  Mfg.  Co.  v.  Thomas,  20 

can    the    pleading   be   referred   to  an  Ala.  473;  McDaniel  v.  Grace,  15  Ark. 


officer  to  reduce  it  to  proper  dimen^ 
sions.  Agque  v.  Philadelphia,  etc., 
R.  Co.,  14  Pa.  Co.  Ct.  199,  3  Pa.  Dist. 
96,  33  W.  N.  C.  (Pa.)  573.  To  the 
same  effect  see  Gause  v.  Knapp,  i  Fed. 
Rep.  292. 

2.  Bean  v.  Ayers,  67  Me.  482;  Atty.- 
Gen.  V,  Michigan  State  Bank,  2  Dougl. 
(Mich.)  359;  Stoner  v,  Hoffer,  5  Lane. 


465;  Stoddard  v.  Tread  well,  26  Cal. 
294;  Halleck  v.  Mixer,  16  Cal.  574: 
Burrett  ».  Doggett,  6  Fla.  332;  Sac 
County  V.  Hobbs,  72  Iowa  69;  Com- 
stock  V.  McEvoy,  52  Mich.  324;  Farrior 
V.  Houston,  95  N.-  Car.  578;  Com.  v, 
Frey,  50  Pa.  St.  245;  McGillivray  v. 
McGillivray,  9  S.  Dak.  187;  Bromfield 
V.  Tones,  4  B.  &  C.  380,  10  E,  C.  L.  362. 


L.    Rev.   325;    Patterson  r.  Provincial    opmion  of  Littledale,  J.;    Bristow   r 


Ins.  Co.,  2  Ont.  Pr.  164;  Thompson  v. 
Bradbury,  i  Bing.  N.  Cas.  326,  27  E. 
C  L.  406:  Farmer  v.  Champneys,  i  C. 
M.  &  R.  369;  Cutts  V.  Surridge,  9  Q. 
B.  1015,  58  E.  C.  L.  1015,  4  Dowl.  &  L. 


Wright.  2  Dougl.  665,  i  Smith  Lead. 
Cas.    1417,  pff  Lord  Mansfield;  Rich- 
ardson   V.  Vaughan,  24  N.  Bruns.  75, 
opinion  of  Palmer,  J. 
Power    Inherent    in    Court.  —  In    an 


642,  It  Jur.  585,  distinguished  in  Tallis    action  at  law  for  damages   for  assault 


V.  Tallis,  I  E!.  S  Bl.  397,  note  <i.  72  E. 
C.  L.  397,  note  a,  16  Jur.  744. 

An  Allegation  in  a  Flea,  the  defense 
raised  by  which  might  be  given  in  evi- 
dence under  another  plea  put  in,  was 
ordered  stricken  out  in  Thompson  v. 
Bradbury,  i  Bing.  N.  Cas.  326,  27  E. 
C.  L.  406. 

Code  Pleading.  —  In  Reagan  v.  Had- 
Isy,   57  Ind.   509.  it  was  held  that  mat- 


and  battery  it  was  held  in  passing  on 
a  statutory  motion  to  strike  out  irrele- 
vant or  redundant  matter  that  the  pro- 
vision of  law  giving  the  remedy  is  but 
an  enactment  of  an  old  rule  of  prac- 
tice. Buckles  V.  Lambert,  4  Met.  (Kv.) 
330.  To  the  same  effect  see  John  D. 
Park,  etc.,  Co.  v.  National  Wholesale 
Druggists*  Assoc,  30  N.  Y.  App,  Div. 
508;  People  z/.  McCumber,  18  N.  Y. 
315,  72  Am.  Dec.  515,  affirming i"]  Barb. 


ter  denominated   therein   '*  mere  sur- 
plusage "  was  properly  stricken  out  by    (N.  Y.)  632,  15  How.  Pr.  (N.  Y.)  186. 
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them  as  a  preliminary  to  settling  the  issues  is  well  established.^ 
,b.  Disregarding  Surplusage  — (i)  On  Demurrer  or  Like 
Proceeding,  —  Irrelevant  or  redundant  matter  as  described  in  the 
codes,  or  other  surplusage,  when  left  in  a  pleading  instead  of 
being  expunged,  will  rarely  become  matter  in  issue.  The  maxim 
of  \.\\^\dj^  utile  per  inutile  non  vitiatur  3ippliQs.  Thus,  superflu- 
ous matter  will  not  vitiate  a  pleading  on  a  general  demurrer,'  nor, 

1,  Set  in/ra^V,  2.  Unnecessary  Counts^  23  Conn.  146;   Spencer  v,  Curtiss,  15 
Pleas,  and  Subsequent  Pleadings.     See  Conn.  57,  opinion  of  Church,  J. 

also  Atty.-Gen.  v,  Rickards,  i  Phil.  383,  District    of    Columbia,  —  U.     S.    v. 

affirming  6  Beav.  444,  affirmed  12  CI.  &  Ritchie,  3  Mackey  (D.  C.)  162. 

?.  30,  per  Lyndhurst,  L.  C.  Georgia,  —  Treadaway    v.   Richards, 

The  Bemedy  for  Superfluoiu  Counti  is  9a  Ga.  264. 

an   application   to  strike  them  out  as  Illinois,  —  Boone  v.  Stone,  8  111.  538; 

mere  surplusage.      Illinois  Cent.   R.  Bond  v,  Betts,  i  III.  205;  Buckmaster 

Co.  V.  Whitlaker,  (Ky.  1900)  57  S,  W.  v,  Beames,  9  III.  444;  Lowry  v.  Kinsey, 

Rep.  465;  Bonney  v.  Reardin,  6  Bush  26  111.  App.  309;  Goff  v.  Toledo,  etc., 

(Ky.)  34^  Pollock  v,  Whipple,  45  Neb.  R.  Co.,  28  111    App.  529;  Northrop  v, 

844.  McGee,  20  111.  App.  108. 

Seferenca  to  Master.  —  The  usual  Indiana,  —  Judah  v.  Vincennes  Uni- 
course  ai  common  law  was  to  refer  the  versity,  23  Ind.  272;  Petty  v.  Church  of 
pleading  to  the  master  to  strike  out  the  Christ,  95  Ind.  278;  Black  well  v.  Jus- 
superfluous  counts  or  pleas.  Nickle-  tices,  2  Blackf.  (Ind.)  143;  Harding  v. 
son  V.  Croft,  2  Burr.  1188;  Carmack  v.  Third  Presb.  Church,  20  Ind.  71;  New 
Gundry,  3  B.  &  Aid.  272,  5  E.  C.  L.  Albany  v.  Armstrong,  22  Ind.  App.  if; 
281;  Newby  v.  Mason,  i  Dowl.  &  R.  Ft.  Wayne,  etc.,  R.  Co.  v.  McDonald, 
508,  16  E.  C.  L.  53;  Bagleyz'.  WsKkins,  48  Ind.  241;  Williams  v.  Nesbit,  65 
I  Chit.  450,  18  E.  C.  L.  135.  But  Ind.  171;  Over  v.  Greenfield,  107  Ind. 
where  the  defect  was  apparent  the  231;  Byard  v.  Harkrider,  108  Ind.  376; 
court  itself  would  strike  them  out.  Jaqua^  V.  Woodbury,  3  Ind.  App.  289; 
Fraser  v.  Shaw,  7  Dowl.  &  R.  383,  16  Metzger  ».  Hubbard,  153  Ind.  189. 
E.  C.  L.  290.  lotva.  —  Van     Sickle    v.    Keith,    88 

Questions  of   Doubt.  —  The  necessity  Iowa  9. 

of  a  plea  where  such  question  appears  Kentucky,  —  Bruce  v,  Mathers,  2  Bibb 

on  its   face   to   be  one  of  doubt  and  (Ky.)  294. 

nicety,   will  not  be  determined  on  an  Maine.  —  Gilmore    v,    Mathews,    67 

application  to  strike  it  out,  but  the  ap-  Me.  517. 

plication  will  be  denied.      Trickey  v,  Maryland,  —  Stewardson  v.  White,  3 

Yeandall.  i  Bing.  66,  8  E.  C.  L.  405.  Har.  s  M.  (Md.)  455. 

2.  Alabama,  —  Williams  v.  Young,  3  Massachusetts,  —  Tucker  %*,  Randall, 
Ala.  145:  Montgomery  Mfg.  Co.  v,  2  Mass.  284;  Jones  v.  Dow,  137  Mass. 
Thomas,  20  Ala.  473;  Watts  v.  Shep-  119;  Lord  v,  Tyler.  14  Pick.  (Mass.) 
pard,  2  Ala.  425;  Nave  z/.  Berry,  22  Ala.  156;  Hampshire  Manufacturers  Bank 
382;  Garnett  v,  Yoe,  17  Ala.  74;  Evans  v.  Billings,  17  Pick.  (Mass.)  87. 

V.  Watrous,  2  Port.  (Ala)  205.  Michigan,  — State   University  v.  De- 

Arkansas,  —  McDaniel   v,   Grace,  15  troit  Young  Men's  Soc,  12  Mich.  139. 

Ark.  465;  Tatum  v.  Kelly,  25  Ark.  209;  Minnesota, — Loomis  v.  Youle,  i  Minn. 

Kellogg  V.  Miller,  6  Ark.  469;  Pierson  175. 

V,    Wallace,  7  Ark.    282;    Swinney  v.  Missouri,  —  McGlothlin  v,  Hemery, 

Burnside,  17  Ark.  38;  Lawson  v.  State,  44  Mo.  350;  Bailey  v.  Lindsay,  35  Mo. 

10  Ark.  28.  App.  675. 

California.  —  Kraner  v.    Halsey,   82  Montana,  —  Chumasero   v.    Potts,    2 

Cal.  209;    Halleck   v.  Mixer,   16  Cal.  Mont.  242. 

574;  Miles  V.  McDermott,  31  Cal.  271;  New  Hampshire, — Watson  v.  Walker, 

Boles  V,  Cohen,  15  Cal.  151.  23  N.  H.  471. 

Colorado,  —  Marix  v,  Stevens,  10  Colo.  New  Jersey,  —  Weber  v,  Morris,  etc., 

261;     Cornett   v.   Smith,   (Colo.    App.  R.  Co.,  35  N.  J.  L.  409. 

1900)  60  Pac.  Rep.  953.  New  York.  —  Russell  v.   Rogers,  15 

Connecticut, —  Raymond  v,   Slurges,  Wend.  (N.  Y.)  351;  Commercial  Bank 
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according  to  many  authorities,   on   a  special  demurrer  which 

V,  Sparrow,  2  Den.  (M.  Y.)  97;  Gillel  present  in  his  complaint  a  mass  of 
V,  Fairchild,  4  Den.  (N.  Y.)  80;  Gran-  heterogeneous  facts,  and  a  volume  of 
nis  V.  Clark,  8  Cow.  (N.  Y.)  36;  People  unmeaning  words,  and  any  number  of 
V.  Ten  Eyck,  13  Wend.  (N.  Y.)  448;  prayers  for  the  most  various  and  in- 
Hoard  v.  Garner,  i  Sandf.  (N.  Y.)  614;  consistent  relief;  and  none  of  these  de- 
Hammond  V.  Hudson  River  Iron,  etc.,  fects  can  be  reached  by  demurrer, 
Co.,  20  Barb.  (N.  Y.)  378;  People  v,  provided  the  complaint  contains,  no 
New  York,  28  Barb.  (M.  Y.)  240,  8  Abb.  matter  in  what  state  of  disorganization. 
Pr.  (N.  Y.)  7;  Ketcham  v,  Zerega,  i  E.  the  elementary  constituents  of  a  good 
D.  Smith  (N.  Y.)  553;  Watson  v.  Hus-  cause  of  action.  ♦  ♦  »  On  demurrer 
son,  I  Duer  (N.  Y.)  242,  affirmed  on  to  such  a  complaint,  on  the  ground 
other  grounds  sub  nom,  Drummond  v.  that  it  contains  no  cause  of  action,  it  is 
Husson,  14  N.  Y.  60;  Hackett  v,  Equi-  the  duty  of  the  court  to  uncover  the 
table  L.  Assur.  Soc,  (Supm.  Ct.  Spec,  mass  of  heterogeneous  facts,  and  to 
T.)  30  Misc.  (N.  Y.)  523,  affirmed  50  N.  sort  out  and  arrange  them;  and  if  it  is 
Y.  App.  Div.  266.  found  that  any  lot  or  parcel  of  them, 

Texas,  —  Edgar    v.   Galveston    City  when  arranged  and   placed   together, 

Co.,  46  Tex.  421;  Kottwitz  v.    Bagby,  will  stand  alone  as  a  cause  oi  action, 

16  Tex.  656;  Croft  v.  Rains,  10  Tex.  it  is  the  duty  of  the  court  to  overrule 

520;     Wright   V.    Wright,   6    Tex.    4;  the    demurrer."     Per  Sutherland,   J., 

Turner  v.  Brooks,  6  Tex.  206;  Turner  in  People  v.  New  York,  28  Barb.  (N. 

V,  Lambeth,  2  Tex.  365;  Lambeth  v,  Y.)  240,  8  Abb.  Pr.  (N.  Y.)  7.     To  the 

Turner,  i  Tex.  364.  same  effect  see  Cornett  v.  Smith,  (Colo. 

Utah,  —  Houtz  V,  Gisborn,   I    Utah  App.  1900)  60  Pac.   Rep.  953;  Watson 

173.  V,  Husson,  I  Duer  (N.  Y.)  242;  Edgar 

Virginia,  —  Poiter    v,    Nekervis,    4  v,  Galveston  City  Co.,  46   Tex.  421; 

Rand.  (Va.)  359.  Morse  v.  Gilman,  16  Wis.  505;  Roe  v, 

IVest    Virj^inia.  —  Hudkins  v.   Has-  Lincoln  County,  56  Wis.  66. 

kins,  22  W.  Va.  645.  The   Question    on    Demnrror    is    not 

IVisconsin.  —  Morse    v,    Gilman,  16  whether  a  pleading  contains  redundant 

Wis.   505;  Roe  V.   Lincoln  County,  56  or  irrelevant    matter,   but  whether  it 

Wis.  66;  Riemer  v,  Johnke,  37  Wis.  states  a  cause  of  action  or  a  defense. 

258.  Marix  v.  Stevens,  10  Colo.  261;  Ham- 

United  States,  —  Wyman  v.  Fowler,  mond  v,  Hudson  River  Iron,  etc.,  Co., 

3  McLean  (U.  S.)  467.  30  Fed.  Cas.  No.  20  Barb.  (N.  Y.)  378. 

18,114;    Pierce   v,    St.  Anne,  30  Fed.  Dofeotlve    Statement    of    UnneooMary 

Rep.  36;  Barrows  z^.  Carpenter,  i  Cliff.  Matter.  —  That  matter  contain3d  in  a 

(U.  S.)   204,  2   Fed.   Cas.   No.    1,058;  pleading  is  inaccurately  or  otherwise 

Derby  v,  Jacques,  i  Cliff.  (U.  S.)  425,  defectively  alleged  is  not  a  ground  of 

7  Fed.  Cas.  No.  3,817:  Wythe  v,  Myers,  demurrer  in  an  action  in  which  it  is 

3  Sawy.  (U.  S.)  595,  30  Fed.  Cas.  No.  unnecessary.     Pratt  &.   Humphrey,  22 

18,119:  Fletcher  v.  New  York  L.  Ins.  Conn.  318;  Douglass  v,   Satterlee,    11 

Co..  13  Fed.  Rep.  526;  Gause  V.  Knapp,  Johns.   (N.   Y.)   16;  Curtis  v,  Watson, 

I  Fed.  Rep.  292  64  Vt.  536;  Preston  v.  St.  Johnsbury, 

Enj^iand.  —  Stokes  v.  Mason,  9  East  etc.,   R.  Co.,  64  Vt.  280;    Duffield   v, 

424;  Hopkins  v.  Squibb,  i  Ld.  Raym.  Scott,  3  T.  R.  374. 

702;  Flail  V.  Tapper,  3  B.  &  Ad.  655,  Admission  of  IrreXevant  Allegations  by 

23  E.  C.  L   152;  Duffield  v.  Scott,  3  T.  Demurrer.  —  Irrelevant,  immaterial,  or 

R.  374.  impertinent  allegations  are    not    con- 

Compare  Paine  v.  Columbus,  etc.,  R.  fessed  by  a  demurrer;  only  those  which 

Co.,  2  Ohio  Dec.  264,  wherein  it  was  are  material  to  the  issue  are  confessed, 

held,  sustaining  a  demurrer,  that  the  Petty  v.  Church  of  Christ,  95  Ind.  278; 

only  allegation   in   the    petition    that  Platter  v.  Seymour,  86  Ind.  323;  Pey- 

merited  any  consideration  was  accom-  ton  v,   Kruger,  77  Ind.  486:  Smith  v. 

panied  with  so  much  that  was  irrele-  Brown,  (Supm.  Ct.  Spec.  T.)  6  How. 

vant  and  obscure  that  it  would  not  be  Pr.  (N.  Y.)  383. 

examined  very  closely  to  see  whether  Unneoessary  Matter  Seqniring  Proof,  — 

a  cause  of  action  was  stated.  Unnecessary  allegations  will  not  have 

Effect  of    Demnrrer     under    Oode.—  the  effect  of  vitiating  a  pleading  on 

**  Under  the   code  the  plaintiff    may  demurrer,   even   though    a    party    by 
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attacks  merely  the  sufficiency  in  substance  or  form  of  specified 
allegations.^ 

On  Motions  Baiod  on  tlio  Floadlngt  or  other  proceedings  whereby  it  is 
sought  to  test  the  sufficiency  of  the  allegations  of  a  pleading  in 
form  or  substance,  surplusage  may  be  disregarded.* 

(2)  On  Joining  Issue.  —  Likewise,  in  pleading  to  a  cause  of 
action  or  defense  it  is  unnecessary  to  notice  irrelevant  or  redun- 
dant matter,  or  other  surplusage,'  only  material  allegations  being 

alleging  them  may  have  taken  upon  2^;   motion  to  dismiss  a  complaint, 

himself  ihe  burden  of  proving  them  Simmons  t/.  Eldridge,  (Supm.  Ct.  Gen. 

and  have  incurred  the  risk  of  the  vari-  T.)  19  Abb.  Pr.  (N.  Y.)  296. 

ance  between  his  averments  and  proof.  A  motion  to  strike  out  of  an  answer 

Croft  V.  Rains,  10  Tex.  520;  Preston  v,  matter  well  pleaded  will  not  be  granted 

St.  Johnsbury,  eic,  R.  Co.,  64  Vt.  280.  on  the  sole  ground  that  the  answer  also 

1.  I  Chitty  on  Pleading (i6th  Am.  ed.)  sets  up  a  cause  of  demurrer,  contrary 

252;  McDaniel  v,  Grace,  15  Ark.  465,  to  the  practice  authorized  by  statute; 

wherein  it  was    said  that  surplusage  but    the    unauthorized     matter     will 

does  not  in  general  vitiate  the  plead  merely  be  treated  as  surplusage.    Hig' 

ings,  even    in   point  of    form;  John-  gins  v,  Hoppock,  (Supm.  Ct.)  22  Civ. 

son  z/.  Killian,  6  Ark.  172;  Burnap  v.  Pro.  (N.Y.)3i3,  «//«f  Munn  r.  Barnum, 

Wight,  14  111.  301;  Jensen  v,  Wetherell,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 

79  111.  App.  33;  Grannis  r.   Clark,  8  Y.)  563.  i  Abb.  Pr.  (N.  Y.)  281. 

Cow.  (N.Y.) 42;  Livingston  v.Ostrander,  Motion  to   Make    More    Definite   and 

9  Wend.  (N.  Y.)  307;  Barrows  v.  Car-  Certain.—  A  motion  that  certain  allega-* 

penter,  i  Clifif.  (U.  S.)  204,  2  Fed.  Cas.  tions  be  made  more  definite  and  certain 

No.  1,058;  Derby   r.  Jacques,  i  Cliff,  will  not  be  granted  where  such  allega- 

(U.   S.)  425,   7   red.   Cas.   hfo.   3,817;  tions    are     irrelevant    or    redundant. 

Palmer  v.  Gooden,   8  M.  &  W.   891,  Kraner  v,  Halsey,  82  Cal.  209;  Gerard 

reversing  7   M.   &   W.  486;    Aldersen  v.  Jones,   78   Ind.    378;    Davidson    r. 

V.  Johnson,  2  M.  &  W.  70;  Bynner  v,  Seligman,  51  N.  Y.  Super.  Ct.  47;  Bry- 

Russell,   I   Bing.  23,  8  E.  C.  L.  383,  7  ant  v.   Bryant,   2    Robt.   (N.  Y.)  612; 

Moo.  267;  Brown  v,  Malleil,  5  C.  B.  Walker  v.  Granite   Bank.  (Supm.  Ct. 

605.  note  fl,   57  E.  C.   L.  605,  note  a\  Spec.  T.)  i  Abb.  Pr.  N.  S.  (N.  Y.)  406; 

Lord  V.  Houstoun,  11  East  62  Parshall  &.  Tillou,  ^Supm.  Ct.  Spec.  T.) 

A  Saperfluons  Protestation    Does    Hot  13  How.   Pr.  (N.    Y.)  7;  Spensley  v. 

Vitiate  a  Flea,  though  it  be  shown  for  Janesville  Cotton    Mfg.   Co.,   62  Wis. 

a  cause  of  demurrer;  for  the  intent  of  549,  wherein  it  was   said:  "  To  make 

the  protestation  is  that  the  party  may  redundancy  more  definite  and  certain 

not  be  concluded  in   another  action,  would  but  increase  the  redundancy.*' 

Holdipp  V.  Otway,  2  Saund.  103a,  note  See  also  Bangs  t/.  Ocean  Nat.  Bank, 

I,  followed  in    Commercial    Bank    v.  (C.  PI.  Spec.  T.)  53  How.  Pr.  (N.  Y.)5i. 

Sparrow.  2  Den.  (N.  Y.)  97.  An  Exception  to  this   rule  was  made 

In  Georgia,  in  which  state  no  statutory  in  one  case  in  which  the  superfluous 
provision  for  expelling  superfluous  or  matter  was  a  special  plea  which  was 
irrelevant  matter  exists,  it  has  been  wholly  unnecessary,  because  the  de- 
held  that  the  remedy  is  by  special  de-  fense  raised  by  it  might  be  given  in 
murrer.  Augusta  R.  Co.  v.  Glover,  92  evidence  under  the  general  denial, 
Ga.  132.  which  was  also  pleaded.     It  was  held 

8.  instances.  —  Motion  for  judgment  that  if  the   defendant    insisted   upon 

on   the    pleading,    Cornett    v.   Smith,  keeping  such   plea   upon   the  record, 

(Colo.   App.    1900)  60   Pac.   Rep.  953;  there  would  seem  to  be  no  reason  why 

motion  to  strike  an  amended  complaint  the  ordinary  rules  regarding  pleadings 

because  a  departure,  Lane  v,  Cameron,  should  not   be  applied    by  the  court. 

38  Wis.  603;  motion   to  strike  out  a  McQuade  v.  Chicago,  etc.,  R.  Co.,  68 

pleading  as  frivolous  or  sham,  Halley  Wis.  616. 

V.  Ball,  66  111.  250;  Butterfield  v.  Ma-  8.  Doyle  v,  Franklin,  48  Cal.  537,  40 

coml)er,  (Supm.  Ct.  Spec.  T.)  22  How.  Cal.   106;  Jones  v.   Petaluma.  36  Cal. 

Pr.  (N.  Y.)  150;  application  for  leave  230;  Marix  v.  Stevens,    10  Colo.  261; 

to  file,  Bruce  v,  Mathers,  2  Bibb  (Ky.)  Cook   v,   Moulton,   64  111.    App.   419; 
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confessed  by  a  failure  to  controvert  them.* 

Distinetlon  Betwoon  Common-law  and  Code  Floadingt.  —  In  Common-law 
pleadings  any  other  course  than  to  disregard  surplusage  might 
result  in  immaterial  issues  which  would  have  to  be  tried,*  but  in 
most  code  states,  irrelevant  or  redundant  matter  goes  for  noth- 
ing  at  the  trial,  whether  controverted  or  disregarded  in  pleading ;  • 
and  under  the  code  practice  it  seems  that  a  party  may  answer 
everything  contained  in  the  adverse  pleading,  instead  of  exer- 
cising his  own  judgment  as  to  what  is  irrelevant  or  redundant, 
and  risk  confessing  it  because  material.^ 

Johns  V,  Pattee,  55  Iowa  665;  Marshall  Nev.  433;    Gillson   v.   Price,   18  Nev. 

V,  Thames  F.   Ins.  Co.,   43   Mo.    586;  109;  Meeker  r.  Gilbert,  3  Wash.  Tcr. 

Farrier   v,    Houston,  95    N.  Car.    578;  369.      See     also     article    Sham    and 

Watson  r.  Walker,  23  N.  H.  471;  Ride-  Frivolous  Pleadings,  vol.  20,  p.  108. 

nour  V,  Mayo,  29  Ohio  St.  138,  wherein  Contra^  that  the  proper  course  for  the 

it  was  said:   "  There  is  no  propriety  in  defendant  to  pursue  is  to  mo«'e  to  strike 

joining  issue  upon  matters  redundant  out,   and   not    to    object  to  evidence 

or  irrelevant;"  Black  well  V.  Montgom-  tending     to     establish    an    allegation 

ery,   i    Handy  (Ohio)  41;    Meeker  v.  which  he  has  seen  fit  to  deny,  Pelzer 

Gilbert,  3  Wash.  Ter.  369;  Ketchum  v,  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  Car. 

Protection  Ins.  Co.,  6  N.  Bruns.   136;  213. 

Jackson  v.  Alia  way,  6  M.  &  G.  943,  46        Eifeot  of  Denial  of  Irrelevant  AUegation. 

E.  C.  L.  943,  7  Scott  N.  R.  875.  — *'  An    averment     irrelevant     when 

The  Beplioation  De    Iigorla    puts    in  made  does   not   become    relevant    by 

issue   so   much   only  of  a  plea  as   is  being  denied.     There  was  no  necessity 

necessary  to  the  defense,  and  not  any  then  for  the  defendant,  as  he  seemed 

superfluous  or  irrelevant  matter  which  to  think,  to  have  the  question  of  the 

may  have  crept  into  it.    Davis  z^.  Chap-  relevancy   of  the   averment  definitely 

man,  2  M.  &  G.  921,  40  E.  C.  L.  693;  determined  before  he  could  safely  an- 

Shearm  v.  Burnard,  10  Ad.  &  El.  593,  swer    and    go    to    trial."     Specht    v, 

37  E.  C.  L.  184.  Spangenberg,  70  Iowa  488. 

Defeotive  Denial  of  Material  Allegation.       4.  Besponsive  Allegations  Kot  Btrioken 

^It  is  unnecessary  to  decide  whether  Out.  —  Matter  contained  in  a  pleading 

a  denial  of  a  certain  allegation   con-  which  is  responsive  to  allegations  con« 

tained  in  a  pleading  is  defective,  where  tained  in  the  pleading  of  the  adverse 

the  allegation  is  irrelevant  and  imma-  party  cannot  be  objected  to  before  the 

terial.     Preston   v.  Roberts,    12   Bush  trial,   by    motion   to  strike  it  out  as 

(Ky.)  570.  irrelevant    or    redundant.      Smith    v. 

1.  Woodbury  V.Jones,  3  Gray  (Mass.)  Meyers.  52  Neb.  70,  affirmed  on  rehear- 

261;   Gillson   V,    Price,    18    Nev.    109;  ing  54  Neb.  i;  Brennan  v.  Griffiths,  (N. 

Smith  V,  Brown,  (Supm.  Ct.  Spec.  T.)  6  Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Supp. 

How.    Pr.    (N.    Y.)    383;    Harlow    ».  145,  wherein   it  was  said:   '*  Where  a 

Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.)  plaintiff  unnecessarily  loads  his  com- 

6   How.    Pr.   (N.    Y.)  475;    Toland   v,  plaint  with  allegations  not  essential  to 

Sprague,  12  Pet.  (U.  S.)  300;  Tallis  v,  his  success,  he  cannot  complain  if  the 

Tallis,   16  Jur.  744,   i   EI.  &  Bl.  397,  defendant  answers  them  by  responses 

note  /z,  72  E.  C.  L.  397,  note  a.  '  which  are  proper  in  themselves,  con- 

8.  See  Stevens  v,  Bigelow,  12  Mass.  sidered  in  relation  to  the  matter  which 

433:  Marshall  v,  Thames  F.  Ins.  Co.,  provokes  them  '*  [quoting  Mclntyre  v, 

43  Mo.  586.     And  see  article  Sham  and  Ogden,  17  Hun  (N.  Y.)  604];  Dovan  v. 

Frivolous  Pleadings,  vol.  20,  p.  108.  Dinsmore,  33  Barb.  (N.  Y.)  86,  20  How. 

8.  Doyle  v,  Franklin,  48  Cal.  537,  40  Pr.  (N.  Y.)  503,  Ingraham,  J.,  dissent 

Cal.   106;  Jones   v.   Petal u  ma,  36  Cal.  ing;  Keegan  v.  Sage,  (C.  PI.  Spec.  T.) 

230;  Specht  V.   Spangenberg,  70  Iowa  31   Abb.    N.   Cas.  (N.  Y.)  54;  Anony- 

488;  Ireton-z'.  Ireton,  59  Kan.  92;  Ken-  mous,  (Supm.  Ct.  Gen.  T.)  15  Abb.  Pr. 

nedy  v.  New  York  L.  Ins.  Co.,  10  La.  N.  S.  (N.  Y.)  311;  Maretzek  v.  Cauld- 

Ann.  809;  Hudson  v.  Wabash  Western  well,  (N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb. 

R.  Co.,  loi  Mo.  13;  Guinotte  v.  Ridge,  Pr.  (N.  Y.)  35;  Smith  t/.  Brown,  (Supm. 

46  Mo.  App.  254;  Hoopes  v,  Meyer,  i  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  383; 

266  Volume  XXI. 


Proeaodingt  to  lUmtdy.            5  URPL  USA  GE,  Bamedies  for  Sorpliuago. 

(3)  At  Trial —  General  Bole.  —  At  the  trial  proof  of  unnecessary 
allegations  is  seldom  required.*  Such  matter  is  properly  disre- 
garded at  that  as  at  other  stages  in  the  litigation,  and  evidence 
offered  to  prove  it  should  be  rejected  by  the  court.' 

Kingv.  Utica  Ins.  Co.,  (Supm.  Ct.  Spec.  L.  Ins.  Co.,  10  La.  Ann.  809:  North  v. 

T.)  6   How.    Pr.   (N.   Y.)  485;    Royal  Troxler,   3   La.   Ann.   136;  Jackson  v. 

Baking  Powder  Co.  v.  Jenkins,  2  N.  Y.  Larche,  11  Mart.  (La.)  284. 

L.    BuL    53.      Contra,    Mayer    Co.    v.  Michigan.  —  Marquet  v.  La  Duke,  96 

Goldenberg,  i  Ohio  Dec.  222,  i  Ohio  Mich.  596. 

N.  P.  189;  Grace  v,  Dempsey,  75  Wis.  iT/ij«>«^/f.— Moore  v.  Mickell, Walk. 

313.    See  also  Tallis  ik  Tallis,  i  El.  &  (Miss.)  231. 

Bl.  397,  note  fl,  72  E.  C.  L.  397,  note  «,  Nevada.  —  Gillson  v.  Price,  18  Nev. 

16  Jar.     744,   distinguishing    Cutts    v.  109. 

Surridge,  q  Q.  B.  1015,  58  E.  C.  L.  1015,  New  Hampshire. —  Hoittr.  Holcomb, 

4  Dowl.  &  L.  642.  IX  Jur.  585.  32  N.  H.  185;  Fisk  v.  Hicks,  31  N.  H. 

Compared  with  Impertinenee  and  Trivo-  535;  Wiggin   v,  Scammon,  27  N.    H. 

Ions  Pleadingt.  —  The  rule  of  the  text  is  360;  Watson  v.  Walker,  23  N.  H.  471. 

that  which  obtains  in   chancery  as  to  New  Jersey.  —  Perrine  v.  Farr,  22  N. 

impertinence  responsive  to  like  matter  J.  L.  356. 

contained    in    the    adverse    pleading.  New  York.  —  Bedell  v,  Carll,  33  N. 

See  article  Scandal  AND  Impertinence,  Y.  581;  Bayard  v.  Malcolm,  2  Johns, 

vol.  19,  p   198.  (N.  Y.)  550,  reversing  on  oiher  grounds 

On  the  other  band,  it  seems  to  have  1  Johns.  (N.  Y.)  453. 

been   generally   held   that  a  pleading  0^f>. —Remington  v.  Harrington,  8 

which   raises  an  immaterial  issue  by  Ohio  508;  Mayer  Co.  v.  Goldenberg,  i 

denying  an  irrelevant  allegation  which  Ohio  Dec.  222,  i  Ohio  N.  P.  189. 

the  adverse  party  has   placed   in   his  Pennsylvania.  —  Grubb  v.  Mahoning 

pleading  may  be  stricken  out  on  motion  Nav.  Co.,  14  Pa.  St.  302. 

as   frivolous.      See  article   Sham  and  Tennessee,  —  Hite   v.   State,  9  Yerg. 

Frivolous  Pleadings,  vol.  20,  p.  41.  (Tenn.)  357. 

1.  Arkansas.  —  Lusk   v.   Perkins.  48  Texas.  —  Kalteyer  v.  Wipflf,  92  Tex. 

Ark.  238;  Kellogg z/.  Miller,  6  Ark. 469;  673;  Kottwiiz  v.  Bagby,  16  Tex.  656. 

Johnson  v.  Killian,  6  Ark.  172.  United  States.  —  Wilson  f/.  Codman. 

Connecticut.  —  Hoyt    v.    Seeley,    18  3  Cranch  (U.  S.)  193. 

Conn.  353.  England. — Shearm    v.    Burnard,  10 

Florida,  —  Burrett  v.  Doggett,  6  Fla.  Ad.  &  El.  593,  37  E.  C.  L.  184;  Ander- 

332.  son  v.  Thornton,  8  Exch.  425:  Jackson 

Georgia.  —  Montgomery,  etc.,  R.  Co.  v.  Allaway,  6  M.  &  G.  943,  46  E.  C.  L. 

V.  Boring,  51  Ga.  582.  943,  7  Scott  N.  R.  875;  Tanner  v.  Bean, 

///i«<7i.f.  — Chicago  West  Div.  R.  Co.  4  B.  &  C.  312,  10  E.  C.  L.  340;  Stod- 

V.   Mills,    105    111.    63;    Pennsylvania  dart  r/.  Palmer,  3  B.  &  C.  2,  10  E.  C. 

Co.  V.  Conlan,  loi  111.  93;  Burnap  v.  L.  4;  Vowles  v.  Miller,  3  Taunt.  137. 

Wight,  14   111.  301;    Illinois  Steel   Co.  dz»tf^a.  —  Lyndsay  v.  Niagara  Dist. 

v.   Schymanowski,  59     111.    App.    32,  Mut.  F.  Ins.  Co.,  28  U.  C.  Q.  B.  326. 

affirmed  162   111.   447;  Sundmacher  v.  And  see  generally  article  Variances. 

Block,  39  111.  App.  553;  Lake  Erie,  etc..  Both  in  Cases  of  Contracts  and  in  Torts, 

R.  Co.  V.  Christison,  39  III.  App.  495.  if  the  whole  of  an  averment  may  be 

Io7va.  —  Yancey  v.  Tatlock,  93  Iowa  stricken   out   without  destroying    the 

386;  Jones  V.  U.  S.  Mutual  Ace.  Assoc,  plaintiff's  right  of  action,  its  proof  is 

92  Iowa  652:  Bigelow  v.  Burnham,  90  unnecessary.     Maxwell  r.  Maxwell,  31 

Iowa  300;  Schrader  v.  Hoover,  80  Iowa  Me.  184. 

243;  Engle  V.  Chicago,  etc.,  R.  Co.,  77  2.  California.  —  Bremner  v.  Leavitt, 

Iowa  661;  Knapp  v.    Cowell,  77  Iowa  T09  Cal.  130. 

528;  Billingham  v.  Bryan,  10  Iowa  317.  Connecticut.  —  Sprague  v.  Taylor,  58 

Kentucky.  —  Mark    v.   Clark,   ii   B.  Conn.  542;   Adams  v.  Way,  32  Coon. 

Mon.  (Ky.)  44;  Ford  v.  Bronaugh,  11  160. 

B.  Mon.  (Ky.)  14;  Louisville,  etc.,  R.  Indiana. — Comegys  v.  Emerick,  T34 

Co.  v.  Goodnight,  10  Bush  (Kv.)  552;  Ind.  148. 

Stacker  v.  Miller,  5  Litt.  (Ky.)  235.  Kansas.  —  Miller  v.   Brumbaugh,  7 

Louisiana.  —  Kennedy  v.  New  York  Kan.  344. 
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SemediM  for  BnrpluHigo. 


Ck>do  Provision.  —  The  codes  of  some  states  contain  provisions  that 
a  party  is  not  compelled  to  prove  more  than  sufficient  to  sustain 
his  defense.* 

(4)  After  Verdict,  —  After  verdict  an  objection  that  the  plead- 
ings contain  surplusage  will  not  lie,  whether  the  defect  is  urged 
in  proceedings  had  in  the  trial  court  *  or  on  appeal.' 

Michigan,  —  Thompson  s/.  Toledo, 
etc.,  R.  Co.,  91  Mich.  255. 

Netv  Jersey,  — Outcalt  i/.  Darling,  25 
N.  J.  L.  443. 

New  York.  —  Conaughty  v,  Nichols, 
42  N.  Y.  83;  Bradstreet  v,  Bradstreet 
Co..  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 
Rep.  260;  Deering  v,  Schreyer,  (Supm. 


Tho  Burden  of  Proof  will  nol  be 
changed  by  averments  of  immaterial 
matter  contained  in  a  pleading.  Fox 
V,  Milliard,  35  Miss.  160;  Outcalt  v, 
Durling,  25  N.  J.  L.  443. 

1.  See  for  example  Kerr  v.  Topping, 
109  Iowa  150;  Engle  v,  Chicago,  etc., 
R.  Co.,  77  Iowa  661;  Laverty  v.  Wood- 
Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  618;  Em-  ward,  16  Iowa  i. 
mens  v,  McWilliam  Co.,  (Supm.  Ct.  2.  It  If  a  Bnlo  of  tho  Common  Law  that 
App.  T.)  21  Misc.  (N.  Y.)  638,  dismiss-  surplusage  will  not  vitiate  after  verdict; 
ing  appeal  {rom  (N.  Y.  City  Ct.Gen.T.)  utile  per  inutile  non  vitiatur,  2  Tidd's 
20  Misc.  (N.  Y.)  400;  Essex  v.  New  Practice  (4th  Am.  ed.)  920;  Chapman 
York,  etc.,  R.  Co.,  8  Hun  (N.  Y.)  361;  v.  Smith,  13  Johns.  (N.  Y.)  78. 
Winter  son  v.  Eighth  Ave.  R.  Co.,  2  Initanoet  —  Motion /or  New  Trial, — 
Hilt.  (N.  Y.)  389;  Wies  v.  Fanning,  Hoyi  v,  Seeley,  18  Conn.  353. 
(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  Motion  in  Arrest.  —  Robbins  v,  Wol- 
543;  Fox  r.  Hunt,  (Supm.  Ct.  Spec.  T.)  cott,  19  Conn.  356;  Burnap  r/.  Wight, 
8  How.  Pr.  (N.  Y.)  12;  Barton  v,  14  111.  301;  Jeflfersonville,  etc.,  R.  Co. 
Sackett,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  v,  Lyon,  55  Ind.  477;  State  v.  Johnson, 
358,  (Ct.  App.)  I  Code  Rep.  (N.  Y.)  96.     52  Ind.   197;   Bequette  v,  Lasselle,   5 


North  Carolina.  —  Farriur  v.  Hous* 
ton,  95  N.  Car.  578,  citing  Keathley  v. 
Branch,  88  N.  Car.  379. 

Ohio,  —  Van  Ingen  v,  Newton,  I  Dis- 
ney  (Ohio)  458;  Mayer  Co.  v.  Golden- 
berg,  I  Ohio  Dec. 
189. 

i'Visconsin,  —  Grace   v,  Dempsey,  75 
Wis.  313. 

England,  —  Davis  v.  Chapman,  2  M. 
&  G.  921,  40  E.  C.  L.  693. 

Bebattal  Evldenoe.  —  Pi  oof  of  allega- 
tions of  fact  wholly  immaterial  to  the 


Blackf.(Ind.)443;  Jones  v.  U.S.  Mutual 
Ace.  Assoc,  92  Iowa  652;  Thomas  v, 
Roosa,  7  Johns.  (N.  Y.)462;  Taylor  v, 
Eastwood,  I  East  212. 

8.  Alabama,  —  Castles  v,  McMath,  I 
222,  I  Ohio  N.   P.    Ala.  326. 

California,  —  Guy  v.  Washburn,  23 
Cal.  III. 

Connecticut,  —  Vail  v.  Hammond,  60 
Conn.  374;  Limbert  v,  Fenn,  32  Conn. 
158;  Pratt  V.  Humphrey,  22  Conn.  318. 

Indiana,  —  Comegys  v.  Emerick,  134 
Ind.   148;   Smyche   v,  Scott,   124   Ind. 


right  claimed  by  the  pleadings  will  be  183;  Rollet  v,  Heiman,  120  Ind.  511; 
excluded  on  objection,  and  ihe  same  is  Judah  v,  Vincennes  University,  23  Ind. 
true  with  regard  to  proof  offered  to  re-    272. 


but  evidence  of  such  facts.      Sprague 
V.  Taylor,  5b  Conn.  54.2. 

Objections  to  Evidence  —  InstmotionB. 
—  Immaterial  allegations  may  be  kept 


Kansas,  —  Sample  v.  Sample,  34 
Kan.  73. 

Kentucky,  —  Elizabethtown,  etc.,  R. 
Co.  V.   Pottinger,  10  Bush  (Ky.)  185; 


out  of   the  case  either  by  objection  to    Breckenridge  v.  Lee   3  Bibb  (Ky.)  329. 


testimony  or  by  instructions  to  the 
jury.  Couch  v,  Davidson,  109  Ala. 
313;  Tread  well  v.  Tillis,  108  Ala.  262; 
Ken  non  v.  Western  Union  Tel.  Co.,  92 
Ala   390. 

The  Objection  May  Be  Taken  by  the  Ad- 
vene Party,  or  the  Court  may,  of  its  own 
accord,  refase  to  hear  evidence  to 
prove  irrelevant  matter,  as  tending  to 
mislead  the  jury  and  taking  up  the 
lime  of  the  court  for  no  valuable  pur. 
pose.     Adams  v.  Way,  32  Conn.  160. 


Louisiana, — Jackson  v,  Larche,  11 
Mart.  (La.)  284;  Hepburn  v,  Ratliff,  2 
La.  Ann.  331,  cited  in  New  Orleans, 
etc.,  R.  Co.  V.  Patton,  2  La.  Ann. 
352. 

Michigan,  —  Stange  v,  Clemens,  17 
Mich  402,  citing  Harris  v,  Phillips,  15 
Jur,  538.  4  Eng.  L.  &  Eq.  344. 

Missouri.  —  Koopmau  v,  Cahoon,  47 
Mo.  App.  357;  Guinotte  v.  Ridge,  46 
Mo.  App.  254;  Redpath  v.  Lawrence, 
42  Mo.  App.  lox. 
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S.  Prejudice  and  Vexation  — a.  Irrelevant  or  Redundant 

Matter  —  Bnlo  that  it  Xnst  Be  Pr^adioiaL  —  Most  of  the  codes  pro- 
vide for  striking  out  irrelevant  or  redundant  matter  on  the  appli- 
cation of  the  party  aggrieved  thereby.*  Construing  this  provision 
it  has  been  held  frequently  that  superfluous  matter  is  not  so 
irrelevant  or  redundant  as  to  be  subject  to  an  application  there- 
under unless  it  is  prejudicial  and  embarrassing  to  the  moving 
party;*  and  it  has  been  held  necessary  for  him  to  bring  forward 

Nevada,  —  Orr  Water    Ditch   Co.  v.  Gen.  T.)  14  N.  Y.  Supp.  515;  Finger  v, 

Reno  Water  Co.,  19  Ncv.  60.  Kingston,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 

New  Jersey, — Jersey  Co.  v,  Halsey,  Supp.  I;  5;  Weber  r.  Schwarz,  (Supm. 

5  N.  J.  L.  864.  Ct.  Gen.  T.)  12   N.  Y.  St.    Rep.  621; 

New  York,  —  Union  Bank  v.    Bosh,  Baer  v,  Seymour,  (N.  Y.  City  Ct.  Gen. 

36  N.  Y.  631,  reversing  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  St.  Rep.  166;  Younger  v. 

T.)  8  Abb.  Pr.  (N.  Y.)  152.  Duffie,    26   Hun   (N.   Y.)   442;    Pacific 

Ohio,  —  Roberts  v.  Roberts,  61  Ohio  Mail  Steamship  Co.  v.  Irwin,  67  Barb. 

Si.  96;  Hawkins  t/.  Iron  Valley  Furnace  (N.  Y.)  277,   less   fully   reported   in  4 

Co..  40  Ohio  St.  507;  Nelson  i^.  Ford,  5  Hun   (N.    Y.)  671;    Lugar  v,  Byrnes, 

Ohio  473.  (Supm.   Ct.   Gen.  T.)  15  Civ.  Pro.  (N. 

Texas,  —  Kalteyer  v,  Wipflf,  92  Tex.  Y.)  72;  Byrn  v,  Judd,  (Supm.  Ct.  Spec. 

673.  T.)   II   Abb.    Pr.   N.    S.   (N.   Y.)  390; 

United  States,  —  Carroll  v.   Peake,  i  Brockleman  r.   Brandt,  (C.   PI.  Spec. 

Pet.  (U.  S.)  18.  T.)  10  Abb.  Pr.  (N.  Y.)  141;  Martin  v, 

England. — Shearm   v,   Burnard,   10  Kanouse,  (Supm.  Ct.  Gen.  T.)  2  Abb. 

Ad.  &  El.  593,  37  E.  C.  L.  184;  Davis  Pr.  (N.  Y.)33o;  McGregor  v.  McGregor, 

V.  Chapman,  2  M.  &  G.  921,  40  E.  C.  (Supm.   Ct.   Gen.  T.)  35   How.  Pr.  (N. 

L.  693.  Y.)  385;  Molony  v.  Dows.  (C.  PI.  Spec. 

"The  BiaMtion  of  Evidonoe  tendered  T.)  15  How.  Pr.  (N.  Y.)  261,  affirmed  2 

for  the  purpose  of  negativing  an  im-  Hilt.  (N.  Y.)  247;  Denithorne  v.  Deni- 

roaterial  allegation  is  clearly  no  ground  thorne,  (Supm.  Ct.  Spec.  T.)  15  How. 

for  sending   a  case  to  a   new  trial."  Pr.    (N.    Y.)  232;   Clark   v.    Harwood, 

Davis  v.  Chapman,  2  M.  &  G.  921,  40  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.) 

E.  C.  L.  693, /^r  Coltman.  J.  470;    Hynds  v.   Griswold,  (Supm.  Ct. 

Tbe  Question  of  Irrelevant  orBednndant  Spec.  T.)  4  How.  Pr.  (N.  Y.)  69,  2  Code 

Matter  will   be  considered   on   appeal  Rep.  (N.  Y.)  47;  White  v.  Kidd,  (Supm. 

only  so  far  as  it  may  have  entered  into  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  68,  2 

or  may  have  affected  the  ruling  of  the  Code  Rep.  (N.  Y.)47;  Homan  v.  Byrne, 

court  below.     Sample   v.   Sample,    34  14  N.  Y.  Wkly.  Dig.  175. 

Kan.  73.  Prayors  for  Belief.  —  A  party  cannot 

1.  See  the  statutory  provisions  ciied  be  prejudiced  by  a  request  in  a  prayer 
supra^W,  I,  a.  Various  Code  Provisions,  for  relief  Irrelevant  fo  the  facts  pleaded. 

2.  Iowa.  —  Cate  v.  Gilman,  41  Iowa  The  prayer  for  relief  does  not  require 
530;  Childs  V,  Griswold,  15  Iowa  438.  a  reply,  and   no  issue  can  be  taken  on 

/Kansas,  —  Miller  v,   Brumbaugh,   7  it;  but  it  is  addressed  to  the  court,  and 

Kan.  344.  wherein  Brewer.  J.,  said:  "  If  will  not  be  granted  unless  upon  the 

im  material  allegatiuns  prejudice  a  party  hearing  of  the  facts  and  law  of  the  case 

thsy  may  be  stricken  out  on  his  motion,  the  party  will  be  entitled  to  the  relief 

If  they  do  not  prejudice  they  may  be  prayed  for.     Averill  v.  Taylor,  (Supm. 

disregarded;"   Savage   v,   Challiss,  4  Ct.  Spec.  T.)  5   How.    Pr.  (N.  Y.)  476. 

Kan.  319.  Code  Rep.  N.  S.  (N.  Y.)  213;  Wooden 

N'ew  York, —  Tradesmen's  Nat.  Bank  v,  WaflBe,  (Supm.  Ct.  Spec.  T.)  6  How. 

V.  U.  S.  Trust  Co.,  49  N.  Y.  App.  Div.  Pr.  (N.   Y.)  145,  Code  Rep.  N.  S.  (N. 

362;  John  D.  Park,  etc.,  Co.  v.  National  Y.)  392. 

Wholesale  Druggists'  Assoc,  30  N.  Y.        AUegationsofEyidenoe.—  InSchroeder 

App.     Div.     508;     Meyer    v.    Young,  r/.  Young.  (Supm.  Ct.  App.  Div.)  63  N. 

(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp.  Y.  Supp.  no,  it  was  held  of  allegations 

143;    Van     Derveer     v,     Woodworth,  which   pleaded    probative   facts  only, 

(Supm.   Ct.  Gen.  T.)  18  N.  Y.  Supp.  contained  in  a  complaint,  that  the  ad- 

274;  Nordlinger  v,  McKim,  (Supm.  Cl.  verse  party  was  *'  aggrieved  "  thereby 
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proof  that  he  is  thus  aggrieved,  where  it  does  not  clearly  appear 
from  the  record  itself.* 

Oontrary  Bole.  —  Other  cases  hold  that  the  court  is  technically 
authorized  to  strike  out  all  irrelevant  or  redundant  matter, 
whether  prejudicial  or  not,*  but  they  generally  refuse  to  counte* 

within   the   meaniog  of   that  word  as  v.  Velloman,  (C.  PI.  Spec.  T.)  3  Abb. 

used  in  the  code  proi'ision.  Pr.  (N.  Y.)  464  [approved  in  Marrone  v. 

On   the  other  hand,  it  was  held  in  New  York  Jockey  Club,   (Supm.   Ct. 

Tradesmen's  Nat.  Bank  v.  U.  S.  Trust  Gen.  T.)  17  N.  Y.  Supp.  936,  Lawrence, 

Co.,  49  N.  Y.  App.  Div.   362,  of  such  J.,    dissenting\\     Williams    v.    Hayes, 

allegations  contained    in   an    answer,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 

that  the  plaintiff  could  not  be  prejudiced  470,  Code  Rep.  N.  S.  (N.  Y.)  148. 

by  them,  since  under  the  code  all  alle-  8.  Johns    v.    Pattee,    55    Iowa    665 

gations  in  an  answer  are  deemed  to  be  [limitid  in  Specht  v,  Spangenberg,  70 

controverted   without   the   filing   of  a  Iowa   488];     Marrone    v.    New    York 

reply.  Jockey  Club,  (Supm.   Ct.  Gen.  T.)  17 

In  Davenport  Gas  Light,  etc.,  Co.  v.  N.  Y.  Supp.  936  [citing  Smith  v,  Hilton, 

Davenport,   15   Iowa  6,  it   was  said  of  50  Hun  (N.  Y.)  236,  Lawrence,  J.,  dis' 

striking  out  matter  of   evidence   that  senting]\    Isaac   v.    Velloman,   (C.    PI. 

**  while  the  duty  may  be  an  onerous  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  464;  WiU 

one,  it  should  nevertheless  be  promptly  Hams  v.  Hayes,  (Supm.  Ct.  Spec.  T.)  5 

exercised    by  courts,   by   striking  all  How.  Pr.  (N.  Y.)  470,  Code  Rep.  N.  S. 

such  redundant  or  irrelevant   matter  (N.   Y.)  148;    Rensselaer,   etc..   Plank 

from  the  pleadings  whenever  the  ot>-  Road  Co.  v,  Welsel,  (Supm.  Ct.  Spec, 

jeciion  is  made."  T.)  6   How.   Pr.  (N.  Y.)  68;  King  v. 

Otherllliutrationi.  — The  fact  that  the  Utica   Ins.  Co.,  (Supm.  Ct.  Spec.  T.) 

party  has  been  compelled  to  read  ten  6  How.  Pr.  (N.  Y.)485;  Brachman  r. 

folios  of  redundant  matter  to  ascertain  Kuehnmuench,  64  Wis.  249. 

whether  it  be  matter  which  ought  to  "  It  If  Ko  Answer  to  This  Motion  to  say 

encumber  the    record,  is  a    sufficient  that  the  party  must  be  aggrieved  by 

grievance  to  justify  the  motion.     Put-  the  redundant  matter,  and  must  show 

nam  v,  De  Forest,  (Supm.  Ct.  Spec.  T.)  it.     There   are  some  decisions  which 

8  How.  Pr.  (N.  Y.)  146.  give  to  section  160  (Code  Civ.    Pro., 

Where  it  is  apparent  that  there  is  p  545)  of  the  code  a  very  peculiar  and 

danger  of  joinder  of  false  and  imma-  it  may  be  said  extraordinary  interpre- 

terial  issues  if  the  unnecessary  matter  tation,  holding  that  the  party  must  in- 

13    left    in    the    record,   it  should   be  deed   be  aggrieved    in  some   manner 

siricken  out.     Bolinger  s/.  Henderson,  beyond  the  mere  legal  necessities  which 

23    Iowa    [65;     Finger    v.    Kingston,  ensue  from  the   insertion  and  reten- 

(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  175;  tion  of  the  irrelevant  matter  in   the 

Molony   v.    Dows,  (C.    PL   Spec.    T.)  pleading.     That  view  cannot  be  upheld 

15  How.  Pr.  (N.  Y.)26i,  affirmed  2  Hilt,  and  has  been  repudiated  in  this  court, 

(N.  Y.)  247;  Williams  v,  Hayes,  (Supm.  not,  however,  without  due  deference. 

Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  A  party  is  aggrieved  if  called  upon  to 

Code  Rep.  N.  S.  (N.  Y.)  148.  answer  an  irrelevant   and    redundant 

The  fact  that  costs  to  abide  the  event  statement,  and  thus  to  create  issues 

have  been  imposed  on  the  unsuccessful  which   the   rules  of  pleading  do  not 

party  is  not  a  sufficient  grievance  to  encourage  or  sustain.    That  imposes 

justify  the  reversal  of  an  order  refusing  upon   him   a    legal    obligation,   by    a 

such  an  application.     Baerz/.  Seymour,  system   of   pleading,   which  does   not 

(N.  Y.  City  Ct.  Gen.  T.)  12  N.  Y.  St.  otherwise  exist,  and  he  isaggcieved  by 

Rep.  166.  it.     Every  infraction  of  a  legal  right 

1.  Lynch  v.  Second  Ave.  R.  Co.,  7  is  a  grievance,  however  made;  and  un- 
N.  Y.  App.  Div.  164;  Hatch  v.  Mat-  less  the  legislature  intended  by  the 
thews,  85  Hun  (N.  Y.)  522;  Williams  v.  word  *  aggrieved  '  some  bodily  or  per* 
Folsom,  57  Hun  (N.  Y.)  128;  Younger  sonal  inconvenience,  injury,  or  suffer- 
V.  Duffie,  26  Hun  (N.  Y.)  442;  Lugar  v,  ing  in  addition  thereto,  that  grievance 
Byrnes,  (Supm.  Ct.  Gen.  T.)  15  Civ.  is  enough  to  justify  the  courts  in  ex- 
Pro.  (N.  Y.)  72;  Duprat  v.  Havemeyer,  punging  the  irrelevant  matter.  I  do 
r8  N.  Y.  Wkly.  Dig.  439.     Contra As^lSlz  not  think  the  legislature  so  intended, 
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nance  applications  unless  the  matter  assailed  might  affect  the 

substantial  rights  of  the  adverse  party  or  is  scandsdous ;  follow- 
ing, in  both  these  particulars,  the  established  chancery  practice 
on  exceptions  for  impertinence.*  Thus  where  irrelevant  or 
redundant  matter   seriously  encumbers  the  record,  it    may  be 

stricken  out.*  It  is  otherwise  where  it  consists  only  of  a  few 
unnecessary  words.' 

and  for  the  reasons  assigned  regard  the  any  harm  to  the  opposite  party,  the 

defendant  aggrieved  by  the  irrelevant  time  of  the  court  should  not  be  occu- 

inatter  objected  to,  and  think  it  must  pied  in  motions  to  strilce  it  out.     One 

be   stridden  out."     Per  Brady,  J.,  in  of  the  most  vexatious  and  unprofitable 

Isaac  V.  Velloman,  (C.  PI.  Spec.  T.)  3  parts  of  the  old   system  of  chancery 

Abb.  Pr.  (N.  Y.)  464,  approved  in  Mar-  practice  was  that  relating  to  striking 

rone  v.  New  York  Jockey  Club,  (Supm.  out  irrelevant  matter,  and  it  would  add 

Ct.  Gen.  T.)  17  N.  Y.  Supp.  936,  Law-  excessively  to  the  labor  of  the  courts, 

rence,    J.,    dissenting.     To    the    same  without  benefit  to  parties,  unnecessa- 

eSect  see  Williams  v,  Hayes,  (Supm.  rily  to  extend  that  practice." 

Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  Appeals  from  Order  on  Teohnical  Xo- 

Code  Rep.  N.  S.  (N.  Y.)  148.  tion.  —  Where  the  motion  is  technical 

1.  Spechl   V.  Spangenberg,  70    Iowa  and  not  calculated  to  secure  any  sub- 

488  [^limiting  Johns  v,  Pattee,  55  Iowa  stantial   benefit,  the   reasons   for  dis- 

665];  Martin  v.  Kanouse,  (Supm.  Ct.  couraging    it    are    equally   potent    in 

Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  330;  Wii-  discouraging  the  taking  of  appeals  from 

liams  V,  Hayes,  (Supm.  Ct.  Spec.  T.)  the  order  made.     Brachman  f.  Kuehn- 

5  How.  Pr.  (N.  Y.)  470,  Code  Rep.  N,  muench,  64  Wis.  249,  approved  in  BMXtk' 

S.   (N.   Y.)    148;    Carpenter  v.   West,  ham  v.  Milwaukee,  69  Wis.  379. 

(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  2.  Hynds  v.  Hays,  25  Ind.  31 ;  State 

53;  Bedell  v.  Stickles,  (Supm.  Ct.  Gen.  v,  Blair,  32  Ind.  313;  Davis  c>.  Chicago, 

T.)  4  How.  Pr.  (N.  Y.)  433,  3  Code  Rep.  etc.,   R.  Co.,  46  Iowa  389;  Caie  v.  Gil- 

(N.  Y.)   105;    Rensselaer,   etc..   Plank  man,  41  Iowa  530;  Abbott  v.  Striblen, 

Road  Co.  V.  Wetsel,  (Supm.  Ct.  Spec.  6  Iowa  191;    Coquillard  v.  Hovey,  23 

T.)  6  How.  Pr.  (N.  Y.)  68;  Benedict  v.  Neb.  622;  Smith  v.  Hilton,  50  Hun  (N. 

Dake,  (Supm.  Ct.  Spec.  T.)6  How.  Pr.  Y.)  236;  Maretzek  v.  Cauldwell,  (N.  Y. 

(N.  Y.)  352;  Harlow  v,  Hamilton,  (N.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.) 

Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  35,  41;  Molony  v.  Dows,  (C.  PI.  Spec. 

Y.)  475;  Brachman  v.  Kuehnmuench,  T.)  15  How.  Pr.  (N.  Y.)  261,  affirmed^ 

64  Wis.  249.     And  see  generally  article  Hilt.  (N.  Y.)  247. 

Scandal  and  Impertinence,  vol.  19,  At  Common  Law,  in  Bristowi;.  Wright, 

p.  193.  2  Dougl.  665,  a  case  in  which  a  right  to 

Material  lieae  Test  of  Irrelevanoy.  —  In  strike  surplusage  was  recognized,  it 
Martin  v.  Kanouse,  (Supm.  Ct.  Gen.  was  held  by  Lord  Mansfield  that  what 
T.)  2  Abb.  Pr.  (N.  Y.)  330,  discussing  is  impertinent  is  an  injury  to  the  other 
the  statement  frequently  made  that  party.  On  the  other  hand,  in  Brom- 
matter  is  irrelevant  if  it  cannot  be  field  t^.  Jones,  4  B.  &  C.  380,  10  E.  C. 
made  the  subject  of  a  material  issue,  L.  362,  Littledale,  J.,  said  of  an  imma- 
it  was  said:  **  A  slight  change  in  this  terial  allegation:  "Had  it  been  of 
phraseology  would  make  it  conform  any  length,  the  court  might  have  re- 
better  to  our  opinion  of  what  is  expedi-  ferred  it  to  the  master  to  have  it  sii  ack 
ent:  *  if  the  matter  cannot  be  made  out  of  the  declaration.'* 
the  subject  of  a  material  issue,  or  a£fect  8.  St.  John  v,  Griffith,  (Supm.  Ct. 
the  question  of  an  injunction,  or  costs.  Spec.  T.)i  Abb.  Pr.  (N.  Y.)39;  Warner 
or  other  relief  to  be  granted,  and  will  v.  Nelligar,  (Supm.  Ct.  Spec.  T.)  12 
embarrass  the  opposite  party  and  the  How.  Pr.  (N.  Y.)  402;  Clark  v.  Har- 
court,  it  has  no  business  in  the  plead-  wood,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
ings  and  ought  not  to  be  left  there.'  (N.  Y.)  470;  Harlow  v.  Hamilton,  (N. 
Practically  we  find  that  the  circuit  is  Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
the  best  place  for  deciding  what  is  ma-  Y.)  475. 

terial  to  the  case,  and  what  proof  may  Irrelevant  Causes  of  Bemnrrer. — Causes 

be  properly  admissible.     If  an  allega-  assigned  in  a  demurrer  which  is  in  part 

tion  in  a  pleading  will  in  no  event  do  a  good   pleading  should    not  be  ex. 
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b.  Matter 'Tending  to  Embarrass  Trial.  —  Under  the 
provision  obtaining  in  England,  Canada,  and  some  of  the  United 
States,  that  matter  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  cause  may  be  stricken  out  or  amended, 
it  has  been  held  also  that  irrelevant  or  redundant  matter,  to  be 
subject  to  elimination,  must  be  prejudical  or  embarrassing.' 

c.  Superfluous  Counts.  —  At  the  common  law  it  has  been 
held  that  superfluous  counts  contained  in  a  declaration  will  be 
stricken  out  when  they  are  vexatious.* 

4.  Ho«7  Hatter  Expnnged  from  Record.  —  Very  meagre  informa- 
tion is  contained  in  the  reports  regarding  the  proper  method  by 
which  matter  of  which  the  striking  out  is  ordered  as  irrelevant  or 
redundant  shall  be  expunged  from  the  record ;  but  it  would  seem 
that  the  matter  may  be  erased  or  gotten  rid  of  by  an  amendment.* 

punged  on   motion.    A  joinder  in  a  at  the  actual  trial  of  the  action,  bat  so 

demurrer  is  general*  so  no  additional  as  to  prevent  him  from  ever  trying  on 

issues  are  tendered,  and   causes   as-  fair  terms  the  real  issue  between  him 

signed  are  hardly  more  than  points,  and  the  defendant,  the  obtaining  of  a 

consisting  of  a  few  words  only.     Smith  decision  upon  which  is  the  legitimate 

v.  Brown.  (Supm.  Ct.  Spec.  T.)  6  How.  object  of  the  action,  would  affect  the 

Pr.  (N.  Y.)  383.  *  fair  trial  *'  of  the  action  within  the 

1.  Stratford  Gas  Co.  v,  Gordon,    14  meaning    of    the    rule."      Berdan    v. 

Ont.  Pr.  407;  Snider  v.  Snider,  11  Ont.  Greenwood,  3  Ex.  D.  251. 

Pr.  140;  McDonald  z/.  Clarke,  20  Nova  Under  ths  English  Proyiiioii  which  also 

Scotia  254;  Heap  v,  Marris,  2  Q.  B.  D.  authorizes  the  court  or  a  judge  to  strike 

630;  Millington  v.  Loring,  6  Q.  B.  D.  out  unnecessary  matter  contained  in 

190  \cited  in  Whitney  v.  Moignard,  24  a  pleading,  such  matter  must  also  be 

Q.  B.  D.  630];  Davy  v.  Garrett,  7  Ch.  embarrassing  to  the  adverse  party  be- 

D.  488;  Watson  v.  Rod  well,  3  Ch.  D.  fore  it  can   be  eliminated.     Rock  v, 

380;  Rockr.  Purssell,  84L.  T.  Jour.  45.  Purssell,   84  L.   T.   Jour.   45,  cited  \xi 

Xatters  of  Law   which   are   properly  Stratford  Gas  Co.  v.  Gordon,  14  Ont. 

raised  by  demurrer,  pleaded  in  connec-  Pr.  407. 

tion  with  facts  constituting  the  cause  2.  Nichol  v.  Wilton,  i  Chit.  448,  18  E. 

of  action  or  the  defense,  are  em  bar-  C.  L.  135;  Bagley  %*,  Watkins,  i  Chiu 

rassing  within  this  provision.     Stokes  450,  18  E.  C.  L.  135;  Newby  v.  Mason, 

V.  Grant,  4  C.  P.  D.  25.  i   Dowl.  &   R.   508,   16  E.   C.    L.   53; 

Matters  of  Evidenee.  —  The  setting  out  Thomas  v,  Hanscombe,  i  Bing.  281, 

at  great  length  of  matter  which  is  ma-  8  E.  C.  L.  509;  Brindley  v.  Dennett,  2 

terial  only  as  evidence  is   prejudicial  Bing.  184,  9  E.  C.  L.  373,  9  Moo.  358, 

and  embarrassing.     Brock  v.  Tew,  18  17  E.   C.   L.    124:    Eraser  v,  Shaw,  7 

Ont.  Pr.  30.  Dowl.  &  R.  383,  16  E.  C.  L.  290. 

Irrelevant    AUegatlons    Embarraaiing.  8.  Erasnro.  —  In    King    v.    Bell,    13 

—  **  Nothing  [contained  in  a  pleading]  Neb.  409,  it  was  held  that  the  moving 
is  more  embarrassing  to  a  defendant  party  may  require  that  the  words  be 
than  a  number  of  statements  which  stricken  out  literally,  but  if  he  does 
may  be  irrelevant,  and  with  which  he  not  do  so  it  is  sufficient  that  I  he  words 
therefore  does  not  know  what  to  do.'*  are  treated  at  the  trial  as  though  they 
Davy  V.  Garreit,  7  Ch.  D.  473.  had  been  expunged  from  the  pleading. 

Meaning  of  "  Fair  Trial  of  the  Action.'*  Amendments.  —  A  party  whose  plead- 

—  *' In  considering  this  question  we  ing  has  been  held  thus  defective  has 
are  disposed  to  give  a  liberal  interpre-  frequently  been  permitted  by  the  court 
tation  to  the  words  *  fair  trial  of  the  to  supersede  it  entirely  by  the  filing 
action,'  and  to  hold  that  a  pleading  of  an  amended  pleading  which  leaves 
which  tends  to  prejudice,  embarrass,  or  out  the  objectionable  matter;  and  this 
delay  the  plaintiff  at  any  stage  of  the  course  would  seem  to  be  proper,  at 
proceedings  In  the  action,  not  merely  least  where  the  result  of  the  order 
to  as  to  prevent  him  from  fairly  trying  striking  out  has   l^een    to    leave  the 
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6.  Costs  and  Fines.  —  The  Costs  Oooasioned  by  Irreloyajit  or   Bednndant 
iCatter,  or  surplusage,   and  of  successful  proceedings   to   have  it 

expunged  from  the  records,  are  properly  taxed  against  the  party 
at  fault,  especially  where  the  defect  causes  the  pleading  to  be 
excessively  prolix.  * 

pleading  in  a  badly  mutilated  condtiion.  Rep.  N.  S.  (N.  Y.)  404,  9  N.  Y.  Leg. 

John  D.   Park,  etc.,  Co.    v.  National  Obs.  353;  Mailoch  v.  Grier,  2  U.  C.  Q. 

Wholesale  Druggists'  Assoc.,  30  N.  Y.  B.  113;    Bristow  v,   Wright,  2  Dougl. 

App.  Div.  508;  John  D.  Parle,  etc.,  Co.  665,  i  Smith  Lead.  Cas.  1417;  Thursby 

V.  Hubbard,  30  N.  Y.  App.  Div.  517;  v.   Plant,  i  Saund.  233,  note  2;  Davy 

Blake  v,  Barnes,  (Supm.  Ct.  Gen.  T.)  v.  Garrett,  7  Ch.  D.  473. 

9  N.   Y.   Supp.   933:  Field   v.   Morse,  Vnsncoessfiil  Application.  —  Where  the 

(Supm.  Ci.  Spec.  T.)  8  How.  Pr.  (N.  application  is    unsuccessful  the  costs 

Y.)  47;    Shaw  V.  Jayne,  (Supm.  Ci.)  4  are  properly  taxed  against  the  moving 

How.  Pr.  (N.  Y.)  119,  2  Code  Rep.  (N.  party.      Stratford  Gas  Co.  tr.  Gordon, 

Y.)  69;  Lackey  v,  Vanderbilt,  (Supm.  14  Ont.  Pr.  407. 

Ct.  Spec.  T.)  10  How.  Pr.  (N,  Y.)  155;  Pleading  Insufficient  on  Demurrer, — 

Stockbridge  Iron  Co.  V.  Mellen,  (Supm.  Though   the  application    was   denied, 

Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  439;  no  costs  were  taxed  against  the  mov- 

Hepburnz'.  Babcock,  (N.  Y.  Super.  Ct.  ing    party    where    his    pleading    was 

Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  159,  note;  insufficient  to  withstand  a  demurrer. 

Durch  r.  Chippewa  County,  60  Wis.  Goodman  v.  Robb,  41  Hun  (N.  Y.)  605. 

227.  Costs      Against     Attorney.  —  Wholly 

In  Mullen  v.  Wine,  9  Colo.   167,  it  irrelevant  and  impertinent  statements 

was  said:    "  The  code  makes  no  pro-  coming  from  an  attorney  of  the  court 

vision  for  (he  amendment  of  a  pleading  are  highly  unbecoming,  and  sufficient 

where  some  portion  of  it,   01   certain  to  justify  an  order  requiring  him  to  pay 

words  contained  in  it,  are  stricken  out  the  costs  of  an   application  to  strike 

on  motion.     In  many  cases  the  effect  them  out.     Anonymous,  4  Ont.  Pr.  242. 

of  such  an  order  would  be  to  reform  Application  Superseded  by  Amendment 

the  pleadings  without  more.     But  in  ofConrse.  —  Where  a  party  is  permitted 

this  case,  as  the  character  of  the  action  once    to    amend    his    pleading  as    of 

was  changed,   we  are  of  the  opinion  course,  without  (he  payment  of  costs, 

that  there  should  have  been  an  actual  and  "  without  prejudice  to  the  proceed- 

amendment  to  the  complaint,  in  accord-  ings    already   had,"    he   will    not   be 

ance  with  the  provisions  of  section  58  required  to  pay  the  costs  of  an  appli- 

of  the  code."  cation  to  strike  out  as  irrelevant  or  re- 

An  amendment  consisting  merely  in  dundant  matter  which  is   superseded 

striking  out  of  the  declaration  certain  by  such   an   amendment.      Welch   v, 

immaterial  and  superfluous  words  is  Preston,  (Supm.  Ct.  Spec.  T.)  58  How. 

no    ground    for  putting  the    adverse  Pr.  (M.  Y.)  52. 

party  to  the  inconvenience,  trouble,  When  Coists  Kot  Allowed.  —  Where  the 
and  expense  of  going  back  to  rules  and  application  involves  unsettled  or  doubt- 
thereby  delaying  the  trial  of  the  action,  f  ul  matters  of  practice  it  is  generally  de- 
Alexandria,  etc.,  R.  Co.  V,  Herndon,  87  termined  without  giving  costs  to  either 
Va,  193.  party.     Lee  v.  Elias,  3  Sandf.  (N.  Y.) 

An  amendment  of  course,  allowed  by  736,   Code   Rep.    N.   S.    (N.   Y.)    116; 

statute  in   some  jurisdictions,   which  Warner  v.  Nelligar,  (Supm.  Ct.  Spec, 

leaves  out  the  irrelevant  or  redundant  T.)  12  How.  Pr.  (N.  Y.)  402;  Harlow  v, 

allegations,  supersedes    a    motion    to  Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 

strike  them   out  filed  by  the  adverse  6  How.   Pr.  (N.  Y.)  475;  Benedict  v. 

party.     Welch  v.  Preston,  (Supm.  Ct.  Seymour,  (Supm.  Ct.  Spec.  T.)  6  How. 

Spec.  T.)  58  How.  Pr.  (N.  Y.)  52.  Pr.   (N.   Y.)  298;    Wooden   v    Waffle, 

In  Analogous   Prooeedings.  —  For  the  (Supm.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.) 

methods  by   which   scandal    and   im-  145,  Code  Rep.  N.  S.  (N.  Y.)  392;  Roch- 

pertinence    may    be    expunged    from  ester  City  Bank  v.  Suvdam,  (Supm.  Ct. 

pleadings,  see  article  Scandal  and  1m-  Spec.  T.)  5  How.  Pr.  (N.  Y.)  216;  Shaw 

PERTINENCE,  vol.  19,  p.  21T  et  seq,  V,  Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N. 

1.  Stewart    v,   Bouton,   (Supm.    Ct.  Y.)  119,  2  Code  Rep.  (N.  Y.)  69;  White 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  71,  Code  v.  Kidd,  (Supm.  Ct.  Spec.  T.)  4  How. 
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SiBM.  —  And  it  would  seem  that  at  common  law  the  court  was 
authorized  to  impose  fines  by  w^y  of  mulcts  on  a  pleader  for 
barbarous  and  disorderly  pleading.* 

V.  Applicatiok  of  PBIKGIPLE8  —  1.  Legal  and  Equitable  Code 
Actionfl  —  a.  General  Rules  of  Code  Pleading.  —  The  rules 
of  pleading  introduced  by  the  code,  like  those  of  the  chancery 
practice,  tend  rather  to  prolixity  in  statement  than  to  the  techni- 
cal conciseness  of  the  common  law.* 

The  Introdnotion  of  TTnnooassary  ICatter  is  generally  interdicted,  how- 
ever. Only  the  facts  constituting  the  cause  of  action  or  defense 
are  to  be  alleged,  and  in  concise  language,  without  repetition ; 
and  the  summary  remedy  by  motion  or  like  proceeding  to  strike 
out  irrelevant  or  redundant  matter  is  for  the  purpose  of  enforc- 
ing these  requirements.* 

Pr.  (N.  Y.)  68«  2  Code  Rep.  (N.  Y.)  47;  code,  bat  the  fine  is  imposed  on  the 

Hynds  v,  Gnswold,  (Supm.  Ct.  Spec,  party  and  not  on  the  pleader."     Citing 

T.)  4  Hour.  Pr.  (N.  Y.)  69,  a  Code  Rep.  2  Inst.  123. 

(N.  Y.)  47;  Farmer  z'.  Champneys,  i  C.  Dismissal  of  Action.  —  In  Drake  v.  Ft. 

M.  &  R.  369.  Scott  First  Nat.  Bank,  33  Kan.  634,  it 

So  also  costs  will  generally  be  denied  was  held  that  the  court  undoubtedly 

where  neither  the  moving  party  nor  the  had  the  right  to  dismiss  the  action  for 

party  opposing  (he  application  is  en-  the  failure  of  a  parly  to  obey  an  order 

tirely  successful.     Raines  v.  New  York  to  strike  out  as  irrelevant  and  redun- 

Press  Co.,  92  Hun  (N.  Y.)  515;  Buffalo  dani  certain   matter  contained  in  his 

Lubricating  Oil  Co.  v.  Everest,  30  Hun  pleading. 

(N.  Y.)  586;  Barton  t/.  Griffin,  (Supm.  8.  See  J udah  v.  Vincennes  University, 

Ct.    Spec.   T.)  24   Misc.   (N.   Y.)  453.  23  Ind.  272;  Hynds  v.  Hays,  25  Ind. 

affirmed  on  the  merits  36  N.  Y.  App.  31;  Cline  z/.  Cline,  3  Oregon  356;  Strat- 

Div.   572;    Mason  v.  Dutcher,  (C.  PI.  ford  Gas  Co.  v.  Gordon,  14  Ont.  Pr. 

Spec.  T.)  24 Civ.  Pro.  (N.  Y.)  345;  Cor-  407;    Brock   v.  Tew,   18  Ont.  Pr.  30; 

bin  V,  George,  (Supm.  Ct.  Spec.  T.)  2  Davy  v.  Garrett,  7  Ch.  D.  473. 

Abb.  Pr.  (N.  Y.)  465;  Moffatt  v,  Pratl,  3.  Alabama. — Columbus,     etc.,     R. 

(Supm.  Cl.  Spec.  T.)  12  How.  Pr.  (N.  Co.  v.  Bridges,  86  Ala.  448.  ii  Am.  Si. 

Y.)  48;    Brown  v,  Orvis,  (Supm.  Cl.)  Rep.  58;  Muntere^.  Rogers,  50  Ala.  283. 

6  How.  Pr.  (N.  Y.)  376.  Colorado.  — Cramer  v.  Oppenstein.  16 
Where  the  giving  of  costs,  however,  Colo.   504;  Manders  v.   Craft,  3  Colo. 

is  within  the  discretion  of  the  court,  the  App.  236. 

fact  that  costs  are  given  to  the  moVing  Indiana.  — Judah  v.  Vincennes  Uni- 

party  will  not  constitute  error,  although  versity,  23  Ind.  272. 

the  motion  was  granted  only  in  part  Missouri. — O'Connor    v.    Koch,    56 

and  denied  in  part.     Dennison  v.  Den-  Mo.    253:    McGlothlin   v.  Hemery,  44 

nison,  (Supm.  Ct.  Gen.  T.)  9  How.  Pr.  Mo.  353. 

(N.  Y.)  246.  New  York,  —  People  v.  Ryder,  12  N. 

The  court  has  refused  to  give  cosis  Y.  433,  affirming  16  Barb.  (N.  Y.)  370; 

on  sustaining  the  application  where  il  Birdseye  v.  Smith,  32    Barb.   (N.  Y.) 

was    defective    in    some    particulars.  217;  Knowles  v.  Gee,  8  Barb.  (N.  Y.) 

Smith  V.  Hilton,  50  Hun  (N.  Y.)  236;  300,   4  How.    Pr.  (.*^..Y.)  317,  3  Code 

Tuscott  V.  Dole,  (Supm.  Ct.  Spec.  T.)  Rep.  (N.  Y.)  31;  Howard  v.  Tiffany,  3 

7  How.  Pr.  (N.  Y.)  221.  Sandf.   (N.  Y.)  695,  Code  Rep.  N.  S. 
Where  Several  Applications  Were  Made  (N.  Y.)  99;  Quintard  v.  Newton.  5  Robt. 

though  one  would  have  been  sufficient,  (N.  Y.)  72;    Harway  v.   New  York,  4 

only  one  set  of  costs  were  allowed  to  Thomp.  &  C.  (N.   Y.)  167,  i  Hun  (N. 

the  moving   party.     Snider  v.  Snider,  Y.)  628;  Walker  v.  Hewitt.  (Supm.  Ct. 

II  Ont.  Pr.  140.  Spec.    T.)   11    How.    Pr.   (N.    Y.)  395: 

1.  Munter  v,  Rogers,  50  Ala.  283,  in  Wooden    v.   Strew,   fSupm.    Ct.  Spec, 

which  case  it  was  said:     '*  This  power  T.)    10  How.    Pr.   (N.  Y.)  48;  Lackey 

to  fine  for  prolix  and  irregular  pleadin^^  zf.  Vanderbilt,  (Supm.  Ct.  Spec.  T.)  10 

is  still  preserved  to  the  courts  by  the  How.    Pr.   (N.   Y.)   155;    Williams  v. 
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b.  Equitable  Actions.  —  In  a  few  of  the  earlier  cases  in 
which  the  requirements  of  the  code  were  construed,  it  was  held 
that  the  main  distinctions  between  pleadings  at  law  and  in 
chancery  were  not  abolished ;  but  that  the  question  of  irrele- 
vancy, redundancy,  or  surplusage  was  to  be  determined  in  each 
by  the  application  of  the  same  rules  as  formerly.^  But  while  it 
is  now  universally  held  that  the  same  general  character  of  state* 
ment  is  required  in  both  legal  and  equitable  causes,'  a  greater 

Hayes,  (Sapm.  Ct,  Spec.  T.)  5  How.  T.)  5  How.  Pr.  (N.  Y.)  470,  Code  Rep. 
Pr.  (N.  Y.)  470,  Code  Rep.  N.  S.  (N.  N.  S.  (N.  Y.)  148];  Carpenter  «f.  West. 
Y.)  148;  Millikin  v,  Cary.  (Supm.  Ct.)    (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 


5  How.  Pr.  (N.  Y.)  272,  3  Code  Rep. 
(N.  Y.)  250;  Rochester  City  Bank  v. 
Suydam,  (Supm.  Ct.  Spec.  T.)  5  How. 
Pr.  (N.  Y.)  216;  Shaw  v.  Jayne,  (Supm. 
Ct.)  4  How.  Pr.  (N.  Y.)  119,  2  Code 
Rep.  (N.  Y.)  69;  Ingersoll  v,  Ingersoll, 
(Supm.  Ct.  Spec.  T.)  i  Code  Rep.  (N. 
Y.)  102. 

Oregon,  —  Cline  v,  Cline,  3  Orefcon 

356. 
England.  —  In  re  Morgan,  35  Ch.  D. 


53;  Heap  V.  Marris,  2  Q.  B.  D.  630. 

Former  Practice  in  Equity  Not  Changed, 
—  "As  to  scandalous  and  impertinent, 
irrelevant,  and  redundant  matter,  the 
code  has  not  in  any  respect  changed 
the  former  practice  in  equity  cases. 
*  *  *  lis  effect  on  what  before  the 
code  would  have  been  cases  at  law  is 
not  now  under  consideration."  Car- 
penter «/.  West,  (Supm.  Ct.  Spec.  T.)  5 
How.   Pr.  (N.    Y.)   53.  citing  Shaw   v. 


492;    Davis  V,  James,  26  Ch.   D.  778;    Jayne,  (Supm.  Ct.)4  How.  Pr.  (N.  Y.) 


Watson  V.  Rod  well,  3  Ch.  D.  380; 
Whitney  v.  Morgnard,  24  Q.  B.  D.  630; 
Millington  v,  Loring,  6  Q.  B.  D.  190; 
Heap  V.  Marris,  2  Q.  B.  D.  630. 

Canada,  —  Brock  v.  Tew,  18  Ont. 
Pr.  30. 

"  Ordinary  and  Concise  Language  *'  Se- 
qoired  by  Code.  —  *'  It  is  specifically  re- 
quired, in  respect  to  all  pleadings,  that 
the  matter  to  be  alleged  shall  be  stated 
in  '  ordinary  and  concise  language.' 
The  complaint  is  to  contain  'a  state- 
ment of  the  facts  constituting  the  cause 
of  action.'  The  answer,  besides  a 
denial  of  the  allegations  of  the  com- 
plaint, may  contain  a  statement  of  any 
new  matter  constituting  a  defense.  In 
like  manner  the  reply,  in  addition  to  a 
denial  of  the  statements  of  the  answer, 
may  contain  allegations  of  new  mat* 
ter,  in  avoidance  of  the  answer.  »  »  » 
Whatever  statements  may  be  found  in 
either  of  these  pleadings  beyond  this 
are  redundant  or  irrelevant."  Per 
Harris,  J.,  in  Williams  «'.  Hayes,(Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470, 
Code  Rep.  N.  S.  (N.  Y.)  148.     See  also 


119,  2  Code  Rep.  (N.  Y.)  69,  and 
Knowles  v.  Gee,  8  Barb.  (N.  Y.)  300,  4 
How.  Pr.  (N.  Y.)  317,  3  Code  Rep.  (N. 

Y.)  31. 

Answer  at  Crosi-bill.  —  An  answer  set- 
ting up  new  matter  under  the  code  is 
confined  to  matter  constituting  a  de- 
fense or  set-off,  and  if  upon  the  facts 
thus  stated  it  jhould  appear  upon 
the  trial  that  the  defendant  is  entitled 
to  affirmative  relief,  it  may  be  had. 
Otherwise  an  answer  in  equity  cannot 
be  made  to  effect  the  purposes  of  a 
cross-bill  any  more  than  formerly,  and 
matter  contained  therein  for  that 
purpose  is  irrelevant  or  redundant. 
Wooden  v,  WafEe,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  145.  Code  Rep.  N. 
S.  (N.  Y.)  394. 

2.  Bowen  v.  Aubrey,  22  Cal.  566: 
John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N.  Y. 
App.  Div.  508  \approved  in  John  D. 
Park,  etc.,  Co.  v,  Hubbard,  30  N.  Y. 
App.  Div.  517];  Knowles  v.  Gee,  8 
fearb.  (N.  Y.)  300,  4  How.  Pr.  (N.  Y.) 
317,  3  Code  Rep.  (N.  Y.)3i;  Quintard 


Knowles  v.  Gee,  8  Barb.  (N.  Y.)  300,  4  v,  Newton,  5  Robt.  (N.  Y.)  72;  Gould 

How.  Pr.  (N.  Y.)  317,  3  Code  Rep.  (N.  v.  Williams.  (Supm.   Ct.   Spec.    T.)  9 

Y.)  31;  Cline  v.  Cline,  3  Oregon  356.  How.  Pr.  (N.  Y.)  51;  Millikin  v.  Cary, 

1.  Wooden    v.    Waffle,    (Supm.    Ct.  (Supm.  Ct.)  5   How.  Pr.  (N.  Y.)  272,  3 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  145,  Code  Code   Rep.   (N.    Y.)   250;  Williams   v. 

Rep.  N.  S.  (N.  Y.)  392;  Rochester  City  Hayes,  (Supm.  Ct.  Spec.  T.)  5  How. 

Bank  v,  Suydam,  (Supm.  Cl.  Spec.  T.)  Pr.  (N.  Y.)  470,  Code  Rep.  N.  S.  (N 

5    How.  Pr.  (N.   Y.)  216   [criticised  in  Y.)  148.     See  also  Watson  v,  Rodwell, 

Williams  v,  Hayes,  (Supm.  Ct.   Spec.  3  Ch.  D.  380,  opinion  of  Mellish,  L.  J. 
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latitude  in  matter  of  detail  is  sanctioned  in  a  pleading  in  equity 
than  in  one  at  law.^ 

Answer  at  in  Chaneery  Not  Permitted  which  were  mere  fictions,  found  in  the 

by  Code.  —  An  answer  drawn   in   con-  old  forms  of  declarations  in  common- 

formity  with  approved  usage  in  chan-  law  actions  or  bills  in  equity,  constitute 

eery   pleading  is  not  such  a  pleading  irrelevant  and  redundant  matter  when 

as  the   code    sanctions    even    though  contained  in  code   pleadings.     Bowen 

it  admits  specifically  every  statement  v.  Aubrey,  22  Cal.  566;  Wells  v,  Fair- 

of    the  complaint,   as   was   proper  in  bank,  5  Tex.  582. 

chancery  practice.      Admissions  form  1.  Bowen  v.   Aubrey,   22   Cal.    566; 

no  part  of  the  answer  authorized  by  Perkins  v.  Center,  35  Cal.  713;  Childs 

the  code.     It  must  either  deny  allega-  v.  Giiswold,  15  Iowa  438;  Vermilye  r. 

tions  found  in  the  complaint  or  state  Vermilye,    32    Minn.    499;    John    D. 

new   matter.     Whatever    else   it    con-  Park,  etc.,  Co.  v.  National  Wholesale 

tains  is  irrelevant  or  redunJant.    Gould  Druggists*  Assoc,  30  N.  Y.  App.  Div. 

V.   Williams,  (Supm.  Ct.   Spec.   T.)  9  508,   approved  in   John   D.   Park,  etc.. 

How.  Pr.  (N   Y.)  51.  Co.   v.  Hubbard,  30  N.  Y.  App.  Div. 

Pleading  Alleging  Facts  at  in  Chanoery  517;  Scharf  v.  Warren-Scharf  Asphalt 

Hot    Prejndloial  or    Embarraising.  ^  In  Paving  Co..   15  N.  Y.  App.  Div.  480; 

Heap  V,  Marris,  2  Q.  B.  D.  630,  it  was  Deering  v.  Schreyer,  (Supm.  Ct.  Spec, 

held  that  an  answer  framed  in  much  T.)  25   Misc.   (N.   Y.)  618;    Meyer  v. 

the  same  language  as  that  in  which  an-  Young,  (Supm.  Ct.  App.  Div.)  63  N.  Y. 

swers  were  formerly  drajvn  in  chancery  Supp.   143;  Sexton  t^.  Bennett,  (Supm. 

was  not  subject  to  be  stricken  out  un-  Ct.  Gen.  T.)  9  N.  Y.  Supp.  394;  Finger 

der  the  Supreme  Court  of  Judicature  v.  Kingston,  (Supm.  Ct.  Gen.  T.)  9  N. 

Act,  1875,  as  embarrassing  or  prejudi-  Y.  Supp.  175;  Bradstreet  v.  Bradstreet 

ciaj  to  the  fair  trial  of  the  action:  that  Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 

it  was  no  doubt  very  prolix  and  might  Rep.  260;  Evans  v.  Burton,  (Supm.  Ct. 

be    abbreviated    and    rendered    more  Gen.  T.)  5  N.  Y.  St.  Rep.  216,  42  Hun 

concise,  but  that  such  form  of  pleading  (N.  Y.)  652;  Dunkirk  v.  Lake  Shore, 

was  useful  at  a  trial  before  a  judge  sit-  etc.,  R.  Co.,  75  Hun  (N.  Y.)  366;  Essex 

ting  alone,  even  though  not  quite  so  v.  New  York,  etc.,  R.  Co.,  8  Hun  (N. 

convenient  at  atrial  with  a  jury.  Y;)36i;  Shaw  v.  Jayne,  (Supm.  Cr.)4 

Common    Law    and    Chancery    Bnlee  How.  Pr.  (N.  Y.)  119,  2  Code  Rep.  (N. 

Blended.  —  Under  the  code  neither  the  Y.)  69. 

rules  to  test  the  sufficiency  or  insuffi-  "In  Framing  a  Complaint  there  neces- 
ciency  of  pleadings  in  the  common-  sarily  is  a  grave  distinction  between 
law  courts,  nor  those  which  are  appli-  the  two  classes  of  actions.  In  the  one 
cable  to  pleadings  in  equitable  juris-  class,  where  damages  only  are  sought 
dictions,  can  be  adopted  as  a  sure  for  a  breach  of  contract  or  for  tort,  the 
guide.  Williams  v.  Hayes.  (Supm.  Ct.  rules  require  only  a  statement  of  the 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  relation  of  the  parties,  the  ultimate 
Code  Rep.  N.  S.  (N.  Y.)  148.  But  in  facts  showing  the  right  and  showing 
construing  its  provisions  a  resort  may  the  breach  of  the  right,  such  allega- 
be  had  to  former  adjudications  and  the  tions  as  may  be  necessary  to  show 
old  common-law  established  principles  a  right  to  enhanced  or  other  damages 
of  pleading,  the  value  of  some  of  the  which  do  not  necessarily  flow  from  the 
rules  of  each  system  being  such  as  to  act  complained  of,  and  a  demand  of 
show  that  wisdom  requites  their  reten-  relief  to  which  the  party  considers  him- 
tion  and  that  the  legislature  must  have  self  lo  be  entitled.  Ordinarily  such  a 
so  intended,  so  far  as  could  be  done  complaint  may  well  be  made  plain  and 
consistently  wiih  the  main  object  in  concise,  but  when  equitable  relief  is 
view,  to  wit,  that  of  so  simplifying  the  sought  there  must  be,  from  the  neces- 
mode  of  pleading  that  it  could  not  sity  of  the  case,  greater  latitude  in 
be  perverted  by  chicanery  and  cunning  the  allegations  of  the  complaint.  The 
to  purposes  of  injustice.  Knowles  v,  nature  of  the  relief  itself  frequently  re- 
Gee,  8  Barb.  (N.  Y.)  300,  4  How.  Pr.  quires  not  only  that  the  ultimate  facta 
(N.  Y.)  317,  3  Code  Rep.  (N.  Y.)3i;  from  which  the  right  to  relief  arises 
B3wen  V.  Aubrey,  22  Cal.  566.  should  be  stated,  but  that  facts  which 

Fictions  liegarded  at  Irrelevant.  —  The  are  somewhat  collateral  should  be  laid 

peculiar  formal  allegations,    many   of  before   the  court  so  that  the   precise 
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c.  Actions  at  Law.  —  In  actions  at  law  the  rules  of  plead- 
ing under  the  code  are  practically  the  same  as  those  which  existed 
prior  thereto/  and  it  has  been  said  that  it  will  rarely  happen, 
except  in  those  causes  of  action  which  were  formerly  of  equita- 
ble cognizance,  that  redundant  or  impertinent  matter  will  be 
inserted.* 

d.  Pleading  Evidence.  —  Facts,  and  not  evidence  of  facts, 
are  required  in  a  pleading  at  law,  allegations  of  evidence  con- 
stituting redundancy  or  surplusage,  in  actions  for  legal  relief, 

relief  required  to  give  to  the  party  what  fany,  3  Sandf.  (N.  Y.)  695,  Code  Rep.  N. 

he  is  entitled  to  and  the  way  in  which  S.  (N.  Y.)99;  Wooden  v.  Waffle,  (Supm. 

that  relief  shall  be  granted  may  be  un-  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  145, 

derstood.     For  that  reason,  in  actions  Code  Rep.  N.  S.  (N.  Y.)392;  Rochester 

of  that  nature  greater    latitude    and  City   Bank    v.   Suydam,    (Supm.    Ct. 

liberality  are  allowed  in  the  prepara-  Spec.  T.)  5  How.  Pr.  (N.  Y.)2i6;  Floyd 

tion  of  pleading  than  in  other  actions,  v.  Dearborn,  (Supm.  Ct.  Spec.  T.)  2 

and   the   power  to  strike  out  matter  Code  Rep.  (N.  Y.)  17. 

which  is  claimed  to  be  irrelevant  should  Jadieial  Statement  of  Bale.  —  "  It  may 

be  used  wirh  reluctance  and  caution."  now,  I  think,  be  considered  as  settled 

Per  Rumsey,  J.,  in  John  D.  Park,  etc.,  that  in  a  purely  legal  action  under  the 

Co.  V,  National  Wholesale  Druggists*  code  the  common-law  rule  which  con- 

Assoc.,  30  N.  Y.  App.  Div.  508,  approved  fined  the  allegations  of  fact  in  every 

in  John  D.  Park,  etc.,  Co.  v.  Hubbard,  pleading  to  such  as  were  essential  to 

30  N.   Y.   App.   Div.    517.      See  also  the  cause  of  action   or  defense,   and 

Bo  wen  V.  Aubrey,  22  Cal.  566;  Shaw  v.  which,  If  put  in  issue,  would  be  de- 

Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  cisive  of  the  suit,  is  still  in  force;  and 

1x9,  2  Code  Rep.  (N.  Y.)  69.  that  whatever  is  inserted  beyond  these 

A  Complaint  for  Equitable  Salief  will  essential  facts  in  such  an  action  w'll 
not  be  deemed  multifarious,  and  mat*  be  stricken  out,  on  motion."  Per 
ter  irrelevant,  so  as  to  render  a  motion  Selden,  J.,  in  Wooden  v.  Waffle,  (Supm. 
to  strike  out  eflfectual,  although  it  em-  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  145, 
braces  facts  collateral  to  the  apparent  Code  Rep.  N.  S.  (N.  Y.)  392. 
cause  for  relief,  unless  they  are  foreign  The  Facts  Con^titating  a  Cause  df  Action 
to  the  cause  of  action.  Evans  v.  Bur-  are  properly  staled  substantially  as 
ton,  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  St.  they  were  formerly  stated  in  a  declara- 
Rep.  2x6,  42  Hun  (N.  Y.)  652.  tion  at  common  law.  Howard  v.  Tif- 
ICatter  Contained  in  a  Pleading  in  Equity,  fany,  3  Sandf.  (N.  Y.)  695  Code  Rep.  N. 
like  impertinence  in  chancery,  has  been  S.  (N.  Y.)  99;  Floyd  v.  Dearborn,  (Supm. 
held  not  to  be  irrelevant  if  it  can  Ct.  Spec.  T.)  2  Code  Rep.  (N.  Y.)  17. 
have  an v  bearing  upon  the  cause  of  ac-  And  it  is  as  improper  as  it  was  for- 
tion  alleged.  Scharf  v.  Warren-Scharf  merly  to  include  in  the  pleading  matter 
Asphalt  Paving  Co.,  15  N.  Y.  App.  Div.  by  way  of  recital,  or  to  detail  a  variety 
480;  Meyer  V.  Young,  (Supm.  Ct.  App.  of  minute  circumstances.  Green  v, 
Div.)  63  N.  Y.  Supp.  143.  Thus,  facts  Palmer,  15  Cal.  412;  Wells  v.  Fairbank 
which  may  influence  the  court  in  de-  5  Tex.  582  [approved  in  Van  Alscyne  v. 
termining  the  question  of  costs  cannot  Bertrand,  15  Tex.  177];  Meeker  v.  Gil- 
be  claimed  to  be  entirely  irrelevant,  bert,  3  Wash.  Ter.  369;  Joint  School 
Dunkirk  v.  Lake  Shore,  etc.,  R.  Co.,  Dist.  No.  7  v.  Kemen,  65  Wis.  282. 
75  Hun  (N.  Y.)  366;  Martin  V.  Kanouse,  8.  Esmond  v.  Van  Bensrhoten, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
330;  Howard  v.  Tiffany,  3  Sandf.  (N.  Y.)  44;  Harlow  v,  Hamilton,  (N.  Y. 
Y.)  695,  Code  Rep.  N.  S.  (N.  Y.)  99.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
See  generally  article  Scandal  and  Im-  475,  wherein  it  was  said:  '*  The  fact 
PERTINENCE,  vol.  19,  p.  189.  that    irrelevant  matter  could   not    be 

1.  Coryell    v.    Cain,    i6    Cal.     567;  allowed    to    the    prevailing  party  on 

People  v.  Ryder,  12  N.  Y.  433,  o^rmi/f^  taxation  was  in  general  in  courts  of 

16  Barb.  (N.  Y.) 370:  Stones.  De  Puga,  law    a    sufficient    check    against    the 

4  Sandf.  (N.  Y.)  681;  Howard  v.  T\U  abuse." 
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both  at  common  law  and  under  the  codes;*  and,  contrary  to  the 
practice  in  chancery,  in  suits  for  equitable  relief  also,  under  the 
latter  system   of   procedure,*  at  least  to  the  extent  in  which 

School 


1.  California,  —  McCarthy  v.  Brown, 
113  Cal.  15;  San  Joaquin  County  v, 
Buid,  96 Cat.  47;  Larco  v,  Casancuava, 
30  Cal.  561;  Patterson  v.  Keystone 
Mia.  Co.,  30  Cal,  360;  Miles  v.  NIcDer- 
mott,  31  Cal.  271;  Willson  v.  Cleave- 
land,  30  Cal.  192;  Coryell  v.  Cain,  16 
Cal,  567;  Payne  v.  Tread  well,  16  Cal. 
24.3;  Green  v.  Palmer,  15  Cal.  412; 
Boles  V,  Cohen,  15  Cal.  151. 

District 0/ Columbia, — U.  S.  c/. Ritchie, 
3  Mackey  (D.  C.)  162. 

Indiana.  —  King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43;  Petree  v.  Fielder,  3 
Ind.  App.  127. 

Iowa,  — Davenport  Gas  Light,  etc., 
Co.  V,  Davenport,  15  Iowa  6;  Tisdale 
V.  Major,  106  Iowa  i;  Stewart  v.  An- 
derson, (Iowa  1900)  82  N.  W.  Rep.  770. 


South    Dakota,  —  Meyer    v, 
Dist.  No.  31.  4  S.  Dak.  420. 

TVxflj.  —  Anglin  v.  Barlow.  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  827; 
Morrison  v.  Insurance  Co.  of  North 
America,  69  Tex.  353;  McCauley  v. 
Long,  61  Tex.  74;  Van  Alstyne  v,  Ber- 
trand,  15  Tex.  177;  Sims  v.  Chance,  7 
Tex.  561;  Wells  r.  Fairbank,  5  Tex.  582. 

Vermont,  —  Boyden  v.  Filchburg  R. 
Co.,  70  Vt.  125. 

IVashington.  —  Meeker  v.  Gilbert,  3 
Wash.  Ter.  369;  Bigelow  v,  Scott,  2 
Wash.  Ter.  378. 

United  States,  —  Pierce  v.  Si.  Anne, 
30  Fed.  Rep.  36;  Fletcher  i^.  New  York 
L.  Ins.  Co.,  13  Fed.  Rep.  526;  Neflf  v. 
Pennoyer,  3  Sawy.  (U.  S.)  495,  17  Fed. 
Cas.  No.  10,085;  Hallr.  Austin,  Deady 


Michigan,  — Atty.-Gen.    v.  May,  97    (U.  S.)  104,  11  Fed.  Cas.  No.  5,925. 


Mich.  568. 

Missouri.  —  Farmers'  Bank  v.  Bay- 
liss.  41  ^lo.  275;  Sargent  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  348;  O'Connor  v, 
Koch,  56  Mo.  253;  Billou  v.  Larimore, 
37  Mo.  375. 

Montana.  —  Sweetman  v,  Ramsey, 
22  Mont.  323. 


England. — Cowman's  Case,  9  Coke  9^. 

ThJjB  Bnle  Does  Not  Apply  in  an  action 
where  the  facts  to  be  stated  and  the 
evidence  to  prove  them  are  synony- 
mous. Davenport  Glucose  Mfg.  Co.  v, 
Taussig,  31  Hun  (N.  Y.)  563,  5  Civ. 
Pro.  (N.  Y.)  69;  John  D.  Park,  etc., 
Co.   V.  National  Wholesale  Druggists' 


Nebraska,  — Coquillard  v,  Hovey,  23  Assoc,  30  N.  Y.  App.  Div.  508;  Blake 

Neb.  622.  V.  Albion  L.  Assoc.  Co.,  45  L.  J.  C.  PI. 

New  York,  —  John  D,  Park,  etc.,  Co.  663. 

V.   Hubbard,  30  N.  Y.  App.  Div.  517;  Express  Statutory  ProyiBions  exist  in 

Schroeder  v.  Post,  3  N.  Y.   App.  Div.  some  jurisdictions    to  the  effect  that 

411;  Kelly  V.  Waierbury,  87  N.  Y.  179;  evidence  need  not  or  shall  not  be  stated 

Withetbee    v,    Slayback,    (Supm.    Ct.  in  pleadings.     Bullitt's  Civ.  Code  Ky. 

Gen.  T.)  14  N.  Y.  St.  Rep.  425,  Radde  (1895),  §  119;  Pub.  Gen.  Laws  Md.,  art. 

«/.  Ruckgaber,  3  Duer  (N.  Y.)  684;  Col-  75,  §  2;  O'Connor  v.  Koch,  56  Mo.  253. 

lins  V.  Suau,  7  Robt.  (N.  Y.)  94;  Stone  But  in  the  absence  of  such  provision 

V.    De    Puga,   4    Sandf.   (N.    Y.)    681;  it  has  been  held  thai  such  practice  is 


Bangs  V.  Ocean  Nat.  Bank,  (C.  PI. 
Spec.  T.)  53  How,  Pr.  (N.  Y.)  51;  Shoe, 
etc..  Bank  v.  Camp.  (Supm.  Ct.  Spec. 
T.)  21  How.  Pr.  (N.  Y.)  443,  13  Abb. 
Pr.  (N.  Y.)  87.  note;  Warner  v.  Nelli- 
gar,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr. 
(N.  Y.)  402;  Eddy  v.  Beach,  (C.  PI. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  17;  Rost 
V.  Harris,  (N.  Y.  Super.  Ct.  Spec.  T.) 
12  Abb.  Pr.  (N.  Y.)  446. 

North  Carolina.  —  Thames  v,  Jones, 
97  N.  Car  121;  Farrior  v.  Houston,  95 
N.  Car.  578. 

Ohio.  —  Work  v.  Mitchell,  i  Disney 
(Ohio)  506. 

Oregon.  —  Pease  v,  Hannah,  3  Ore- 
gf*'^  30f ;  White  v.  Allen,  3  Oregon  103. 

^uth  Carolina,  —  Bolt  v.  Gray,  54  S. 
'  K.'.  95. 


just  as  clearly  condemned  by  the  code 
which  requires  a  party  lo  state  facts. 
King  V.  Enterprise  Ins.  Co.,  45  Ind.  43; 
Davenport  Gas  Light,  etc.,  Co.  v,  Dav- 
enport, 15  Iowa  7. 

2.  California,  —  Gates  v,  Salmon,  46 
Cal.  361;  Jones  v.  Petaluma,  36  Cal. 
230;  Perkins  v.  Center,  35  Cal.  713. 

Georgia.  —  Perkins  v,  Morgan,  107 
Ga.  835. 

Louisiana.  —  Bevens  v.  Weill,  30  La. 
Ann.  185. 

Minnesota.  — Vermilye  v,  Vermilye, 
32  Minn.  499  \distini>uishing  Goodrich 
V.  Parker,  i  Minn.  196];  Cathcart  v. 
Peck,  II  Minn.  45. 

Nevada,  —  James  v,  Goodenough,  7 
Nev.  326. 

New  York,  —  John  D.  Park,  etc.,  Co. 
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evidence  was  alleged  in  a  pleading  in  chancery  for  purposes  of 
discovery,  the  latter  practice  having  been  wholly  superseded  by 
statutory  interrogatories  and  statutes  which  permit  the  examina- 
tion as  witnesses  of  the  parties  to  a  cause.  ^ 

V.     National     Wholesale     Druggists'  (N.  Y.)  145,   Code  Rep.   N.  S.  (N.  Y.) 

Assoc,  30  N.  Y.  App.  Div.  508  [cited  in  392;    Millikin  v.  Gary,  (Supm.  Ct.)  5 

lohii  D.  Park,  etc.,  Co.  v.  Hubbard,  30  How.  Pr.  (N.  Y.)  272,  3  Code  Rep.  (N. 

N.  Y.  App.  Div.  517];  Scharf «/.  Warren-  Y.)  250;  Floyd  v.  Dearborn,  (Supm.  Ct. 

Scharf  Asphalt  Paving  Co.,  15   N.  Y.  Spec.  T.)  2  Code  Rep.  (N.  Y.)  17. 

App.  Div. 480;  Wooden  v.Strew.(Supm.  In  Equity  Caniat.  —  It  is  a  difficult 

Ci.   Spec.   T.j   10  How.  Pr.  (N.  Y.)  48;  matter  to  mark  the  limits  of  the  doc- 

Harlow  v.  Hamilton,  (N.  Y.  Super.  Ct.  trine  that  facts  and  not  evidence  must 

Spec.  T.)6How.  Pr.  (N.  Y.)475;  Rens-  be  pleaded,  when  the  action  is  one  for 

selaer,  etc.,  Plank  Road  Co.  v.  Welsel,  equitable  relief.     On  the  one  hand,  it 

(Supm.  Ct.   Spec.   T.)  6   How.  Pr.  (N.  has  been  held   that  **  whether  a  com- 

Y.)  68.  plaint  is  drawn  in  the  condensed  form 

Ohio,  —  First  Nat.   Bank  v.  Cincin-  required  by  the  rules  of  the  common 

nati,  etc.,  R.  Co..  16  Cine.  L.  Bui.  399,  law   or   with   all   the   elaborate  detail 

9  Ohio  Dec.  (Reprint)  702.  which    the   practice  of   the   courts  of 

IVisconsin.  —  Spensley   v.  Janesville  chancery  warranted,  it  equally  states 

Cotton  Mfg.  Co.,  62  Wis.  549.  facts.*'     Rochester  City  Bank  v.  Suy- 

England,  —  Williamson    v.   London,  dam,  (Supm.  Ct.   Spec.  T.)  5  How.  Pr. 

etc.,   R.  Co.,   12  Ch.   D.  787;  Davy  v.  (N.   Y.)  216.     To  the  same  effect  see 

Garrett,  7  Ch.  D.  473.  Heap  v.  Marris,  2  Q.  B.  D.  630;  Wooden 

Canada,  —  Brock    v.   Tew,    18   Ont.  v.  Waffle,  (Supm.  Ct.  Spec.  T.)  6  How, 

Pr.  30.  Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N.  Y.) 

**  Facts  Constitatiiig  a  Caase  oMLotion,"  392,  wherein  it  was  held  that  the  test 

construed  in  connection  with  the  other  of  redundancy  frequently  put  forward, 

provisions  of  the  code  pertaining  to  the  namely,  whether  the  matter  objected  to 

pleadings  and  to  the  discovery  of  evi-  can  be  made  the  subject  of  a  material 

dence  from  a  party  to  the  suit,  mean  issue,  cannot  be  applied  to  an  equity 

those  facts  which  the  evidence  upon  pleading  in  the  common-law  sense,  as 

the  trial  will  prove,  and  not  the  evi-  an  issue  decisive  of  the  whole  case,  but 

dence  which  will  be  required  to  prove  that  a  material  issue  in  such  cases  is 

the  existence  of  the  facts.     Wooden  v.  an  issue  upon  a  fact  which  has  some 

Strew,  (Supm.  Ct.  Spec.  T.)  10  How.  bearing  upon  the  equity    which  it   is 

Pr.  (N.  Y.)  48.  sought  to  esublish;  that  the  rule  that 

In  Prooeedingt  for  Iigunotion. —  It  is  mere  matters  of  evidence  must  not  be 
improper  under  the  code  for  a  pleading  pleaded  applies  in  a  sense  somewha^ 
to  give  a  minute  narration  of  the  evi-  different  from  that  of  the  common  law, 
dence  and  facts,  even  though  it  is  in-  not  as  confining  the  party  to  the  state- 
serted  for  the  purpose  of  obtaining  ment  of  such  facts  only  as  are  essential 
relief  by  injunction.  H  it  is  deemed  10  the  cause  of  action  or  defense,  and 
necessary  to  bring  such  facts  and  cir-  upon  which  a  material,  that  is,  decisive, 
cumstances  before  the  court,  the  proper  issue  may  be  taken,  but  as  limiting  his 
mode  of  doing  so  is  to  embody  them  in  right  to  encumber  the  record  with  de- 
an affidavit.  Millikin  v.  Cary,  (Supm.  tails  which  have  no  other  bearing  than 
Ct.)  5  How.  Pr.  (N.  Y.)272,  3  Code  Rep.  to  establish  som^  other  fact  affecting 
(N.  Y.)  250;  Putnam  v.  Putnam,  (Supm.  the  equitable  right  in  controversy. 
Ct.  Spec.  T.)  2  Code  Rep  (N.  Y.)  64.  Also,  it  seems  to  be  generally  con- 
Contra^  Howard  v.  Tiffany.  3  Sandf.  ceded  to  be  proper  in  an  action  for 
(N.  Y.)  695,  Code  Rep.  N.  S.  (N.  Y.)  99  equitable  relief  to  detail  the  facts  and 
(arguendo),  circumstances   at  some   length.      See 

1.  Bowen    v.    Aubrey,    22   Cal.    566;  supra,  V.   i.  b.  Equitable  Actions. 

Guy   V.   Washburn,  23  Cal.   ixi;   Ra-  On  the  other  hand,  it  has  been  held 

couillat  V,  Rene,  32  Cal.  450:  Verm il ye  in  several  cases  that  the  facts  required 

V,  Vermilye,  32  Minn.  499  [distinguish-  by  the  provisions  of  the  code  to  be  stated 

tM^  Goodrich  v,  Parker,  i  Minn.  196];  in  an  equitable  suit  are  in  general  the 

Wooden  v.  Strew,  (^upm.  Ct.  Spec.  T.)  facts  of  which  statement  was  required  in 

10  How.  Pr.  (N.  Y.)  48;  Wooden  v.  pleadings  at  common  law  —  that  is,  is- 
Waffle,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  suable  facts,  facts  essential  to  the  cause 
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Allegations  of  Evldenoe  Bogarded  ai  Irrolovant  or  Badnndant.  —  la  some 
cases,  in  argument,  allegations  of  evidence  contained  in  a  plead- 
ing have  been  called  irrelevant  within  the  code  provision  for 
striking  out  irrelevant  or  redundant  matter.*  More  often,  how- 
ever, such  allegations  have  been  termed  redundant  by  the  courts, 
some  of  which  have  directly  decided  that  they  are  not  irrelevant. • 

2.  ITniLecessary  Connts,  Pleas,  and  Subsequent  Pleadings  —  a.  Dec- 
laration, Petition,  or  Complaint  —  (i)  Right  to  Duplicate 
Statements  —  (a)  At  Common  Law.  —  At  the  common  law,  by  which 
variances  between  the  allegations  and  the  proof  are  not  curable 
by  amendment,  but  defeat  the  action,  it  is  the  right  of  a  plain- 
tiff to  insert  in  his  declaration  several  counts  for  the  same 
subject-matter  of  the  complaint,  varying  only  in  statement, 
description,  or  circumstance.' 

(b)  Under  EngllBh  Bnles  of  €k>art.  —  In  England,  after  the  power  of 
the  court  to  cure  variances  at  the  trial,  by  permitting  amend- 
ments to  the  pleading,  had  been  largel}'  increased  by  statute,* 
the  right  thus  to  make  varying  allegations  in  several  counts  was 
curtailed  by  rules  of  court  *  which  provided  that  several  counts 
should  not  be  allowed  unless  it  was  intended  to  establish  in 
respect  to  each  a  distinct  subject-matter  of  complaint,  and  that 

of  action   or  defense,   and   not  those  (Cal.  1893)  33  Pac.  Rep.  274,  wherein  it 

facts  and  circumstances  which  merely  was  held  that  a  motion  10  strike  out 

p:o   to   establish  such  essential   facts,  parts  of  an   answer  as  sham,  irrele- 

Knowles  v.  Gee,  8  Barb.  (M.  Y.)  300,  4  vant,.or  redundant  does  not  disclose 

llow.  Pr.  (N.  Y.)  317,  3  Code  Rep.  (N.  a  ground  for  striking  out  evidentiary 

Y.)  31;  Williams  v,  Eiayes.  (Supm.  Ct.  facts  pleaded  therein. 

Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  Code  8.  i  Chitty  on  Pleading  (i6th  Am. 

Rep.  N.  S.  (N.  Y.)  148;  Floyd  v.  Dear-  ed.)  424;  Bassett  v.  Shares,  63  Conn, 

born,  (Supm.  Ct.  Spec.  T.)  2  Code  Rep.  39;  Lake  Shore,  etc.,  R.  Co.  v,  Hes- 

(N.    Y.)    17;     IngersoU    v,    IngersoU,  sions,  150  III.  546;  Little  v.  Blunt,  13 

(Supm.  Ct.  Spec.  T.)  i  Code  Rep.  (N.  Pick.  (Mass.)  473;  Schuyler  v.   Peck, 

Y.)  102.    See  also  Perkins  v.  Center,  (N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  Supp. 

35   Cal.   713;  Oliver  v.   Chapman,    15  849;  Brown  v.  Crump,  i  Marsh  609,  4 

Tex.  400;  Spensleyz/.  Janesville  Cotton  E.   C.   L.   350;  Nelson   v,   Griffiths,   2 

Mfg.  Co.,  62  Wis.  549.  Bing.  412,  9   E.  C.  L.  453.     See  gen- 

1.  Green  v.  Palmer,  15  Cal.  412;  crally  articles  Counts,  Paragraphs. 
Cahill  V.  Palmei,  (Supm.  Ct.  Gen.  T.)  and  Separate  Statements,  vol.  5,  p. 
17   Abb.    Pr.    (N.    Y.)   196:    Bangs  v,  330;  Variances. 

Oce^n   Nat.  Bank,  (C.  PI.  Spec.  T.)  53  Origin  of  Enla.  —  *'  The   practice  of 

How.  Pr.  (N.  Y.)  51;  Harlow  v.  HamiU  declaring  in  different  forms  upon  one 

ton,  (N.  Y.  Super.  Ct.  Spec.  T.)  6  How.  and    the    same   cause  of    action   was 

Pr.  (N.  Y.)  475;  Clark  v.  Ottendorfer,  originally  a  mere  evasion  of  the  rule 

2  N.  Y.  L.  Bui.  4.  against  duplicity;  but  it  has  been  so 

2.  Bevens  v.  Weill,  30  La.  Ann.  185;  long  suffered  and  sanctioned  as  a  re- 
Vermilye  v.  Vermilye,  32  Minn.  499;  laxation  of  the  rule  that  it  cannot  now 
Sweetman  v.  Ramsey,  22  Mont.  323;  be  considered  as  irregular;  but  it  is 
Schroeder  v.  Post,  3  N.  Y.  App.  Div.  allowable  as  a  privilege  to  which  a 
411;  Millikin  v.  Cary,  (Supm.  Ct.)  party  is  legally  entitled.'*  Little  v. 
5  How.   Pr.  (N.  Y.)  272,  3  Code  Rep.  Blunt,  13  Pick.  (Mass.)  473. 

(N.  Y.)  250;  Carpenter  v,  Reynolds,  58  4.  Statute  3  &  4  Wm.  IV.,  c.  42,  §  23. 

Wis.  666;  Spensley   :/.  Janesville  Cot-  5.  Reg.    Gen.    Hil.   T..  4  Wm.   IV., 

Ion    Mfg.   Co.,   62  Wis.    549;    Hall   v,  rules  5,  6,  7,  2  Cromp.  &  M.  12-15,  2 

Aus'.in,  Deady  (U.  S.)  104,  11  Fed.  Cas.  Dowl.  314-318;  Reg.  Gen.  Hil.  T.  1853, 

No.  5,925.     Compare  Clark   v,   Olsen,  rules  I,  2,  3,  I  EL  &  Bl.  Ixxviii. 
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superfluous  parts  of  a  pleading  might  be  stricken  out  on  applica- 
tion to  a  judge,  or,  if  left  in  the  record,  the  party  at  fault  might 
be  mulcted  in  costs  at  the  trial.* 

(e)  TTnder  Codet  —  B11I0  tliat  Duplioate  Statemonts  Vot  Allowed.  —  Under 
the  code  provision  which  requires  that  the  facts  be  alleged,  and 
freely  permits  amendments  at  the  trial,  it  has  been  held  fre- 
quently, and  without  qualification,  that  a  party  is  confined  to  a 
single  count  or  paragraph  in  stating  one  cause  of  action ;  that  if 
others  are  contained  in  the  pleading  they  are  redundant  and  may 
be  stricken  out  as  such.' 

1.  The  CoDstmctioii  Flaoed  apon  These  the  sabject-matter  of  complaint  in  both 

Bnlee  of  court  closely  resambles  that  counts  is  that  the  goods  were  not  de- 

wbich  his  been  placed  upon  the  pro-  livered  by  the  defendants.     But  taking 

visions  of  the  codes  which  require  that  the  whole  of    the  instances  given   in 

only  the  facts  constituting  a  cause  of  connection    with   the   rule,   I  think   it 

action  shall  be  pleaded,  and  in  a  con-  means  that  if  there  be  a  second  and 

cise  way  without  repetition.     For  the  distinct  contract  in  respect  of  the  same 

latter  construction  see  cases  cited  f/f/ra,  subject-matter,  the  count  on  such  con- 

V.  2.  a,  (i)  U)  Under  Codes,  tract  may  stand,  and  that  it  would  be 

For  the  construction  of  the  English  an  unnecessary  extension  of  the  rule 

rules  see  the  following  cases.     Applica-  to  strike  it  out.*' 

tlons  to  strike  out:  James  v.  Bourne,  4  2.  Missouri.  —  Druiding  v.  Lyon,  7 
Bing.  N.  Cas.  420,  33  E.  C.  L.  398,  6  Mo.  App.  IQ9,  criticising^  as  affording 
Dowl.  603,  6  Scott  231;  Cholmondeley  no  settled  rule,  but  opening  the  door 
V,  Payne,  3  Bing.  N.  Cas.  708,32  £.  C.  to  all  the  evils  of  the  old  piactice, 
L.  294,  5  Dowl.  638,  4  Scott  418;  Whitney  v,  Chicago,  etc.,  R.  Co.,  27 
Mathewson  v,  Ray,  16  M.  &  W.  329;  Wis.  327,  and  Pomeroy  on  Remedies, 
Cahoon  i\  Burford,  13  M.  &  W.  136,  2  §  575.  where  exceptions  are  recognized. 
Dowl.  &  L.  234;  Vaughan  v,  Glenn,  5  New  Yofk.  —  Gardner  v.  Locke,  (C. 
M.  &  W.  577,  8  DowL  396;  Jenkins  PI.  Spec.  T.)  2  Civ.  Pro.  (N.  Y.)  252; 
V.  Treloar,  i  M.  &  W.  16,  Tyrw.  &  G.  Higgins  v,  Thomas,  (Brooklyn  City 
316,  4  Dowl.  690;  Thoroton  v.  While-  Ct.)  13  Abb;  Pr.  (N.  Y.)  72,  note;  Fern 
head,  i  M.  &  W.  15,  Tyrw.  &  G.  313  v.  Vanderbilt,  (Supm.  Ct.  Spec.  T.)  13 
Uriticising  Lawrence  v,  Stephens,  3  Abb.  Pr.  (N.  Y.)  72;  Hepburn  v.  Bab- 
Dowl.  777] ;  Ramsden  v.  Gray,  7  C.  B.  cock,  (N.  Y.  Super.  Ct.  Spec.  T.)  9  Abb. 
961,  62  E.  C.  L.  961;  Fagan  v.  Har-  Pr.  (N.  Y.)  159,  note;  Nash  v  Mc- 
rison,  4  C.  B.  910,  56  E.  C.  L.  910;  Cauley,  (C.  PI.  Spec.  T.)  9  Abb.  Pr. 
Bleaden  v,  Rupallo,  9  DowL  857,  3  M.  (N.  Y.)  159;  Whittier  v.  Bates,  (Supm. 
&  G.  116,  42  E.  C.  L.  69,  3  Scott  N.  R.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  477; 
564;  Roy  V.  Bristow,  5  Dowl.  452;  Molony  v.  Dows,  (C.  PI.  Spec.  T.)  15 
Temperlcy  v.  Brown,  i  Dowl.  N.  S.  How.  Pr.  (N.  Y.)  2tiy  a fiirtned  2  Hilt. 
310;  Gilbert  v.  Hales,  2  Dowl.  &  L.  227,  (N.  Y.)  247;  Ford  v,  Mattice,  (Supm.  Ct 
4  C.  B.  781.  note  a,  56  E.  C.  L.  781,  Spec.  T.)  14  How.  Pr.  (N.  Y.)  91;  Dun- 
note  a.  Taxing  costs  on  tiial:  Headz^.  ning  v.  Thomas,  (Supm  Ct.  Spec.  T.)  11 
Baldrey,  ii  Ad.  &  El.  906.  39  E.  C.  L.  How.  Pr.  (N.  Y.)  281;  Lackey  v,  Van- 
269;  Dewar  v.  Swabey,  11  Ad.  &  El.  derbilt,  (Supm.  Ct.  Spec.  T.)  10  How. 
913,  39  E.  C.  L.  269.  Pr.   (N.  Y.)   155  [cited  in   St.  John  v. 

The  Scope  of  the  Ezoeptioii  Contained  in  Pierce,  22  Barb.  (N.  Y.)  362];  Sipperly 

the  Eule   was    stated    as    follows    by  v.  Troy,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 

Tindal,  C.  J.,  in  James  v.   Bourne,  4  T.)  9  How.  Pr.  (N.  Y.)  82;  Stockbridge 

Bing.  N.  Cas.  420,  33  E.  C.  L.  398,  6  Iron  Co.  v.  Mellen,  (Supm.  Ct.  Spec. 

Dowl.  603, 6  Scott  231:  **  Undoubtedly,  T.)  5  How.  Pr.  (N.  Y.)  439. 

if  we  were  to  take  in  their  most  gen-  Ohio,  —  Ferguson  v.  Gilbert,  16  Ohio 

eral    sense    the    words    of    the    rule,  St.  88  [cited  in  First  Nat.  Bank  v.  Cin- 

'  Counts  founded  on  one  and  the  same  cinnati,  etc.,  R.  Co.,  16  Cine.  L.  Bui. 

principal  matter  of  complaint,'  the  aU  399,  9  Ohio  Dec.  (Reprint)  702];  Sturges 

lowing  the  two  to  stand  together  would  v.  Burton,  8  Ohio  St.  215. 

appear  to  be  a  violation  of  the  rule.  The  Theory  of  the  Code  Syttem  is  that 

because  it  is  impossible  not  to  see  that  the  party  pleading  shall  know  before* 
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Contrary  Bolo.  —  On  the  other  hand,  there  are  cases  decided  under 
such  statutory  provisions  which  seem  to  sanction  the  practice  of 
several  counts  for  a  single  cause  to  the  same  extent  as  that 
allowed  at  common  law ;  *  while  still  other  cases  hold  that  dupli- 
cate statements,  though  seldom  necessary,  will  occasionally  pre- 

hand  what  are  the  facts  upon  which  he  Iowa,  — An  early  code  contained  a 

will  rely  and  that  the  pleading  shall  provision  similar  in  character  to  that 

contain  those  facts,  stated  plainly  and  provided   by    the    English   rules   (see 

concisely,   without  unnecessary   repe-  supra,   V.  2.  a,   (i)  b.    Under  English 

tition.     Whatever    more    a     pleading  liuUs  of  Court)^  namely,  that  one  cause 

contains  is  unauthorized  and  may  be  of  action  should  be  expressed  in  but 

stricken  out.     The  facts  can  be  stated  one  statement,  otherwise  the  defend- 

but  once,and  will  speak  for  themselves,  ant  might  move  to  strike  out  all  but 

Roberts  v.  Leslie,  46  N.  Y.  Super.  Ct.  one,  which  the  plaintiff  must  do  on  the 

76;  Churchill  v.  Churchill.  (Supm.  Ct.  penalty  of  paying  the  costs  of  the  whole 

Spec.  T.)  9  How.  Pr.  (N.  Y.)  552;  Dun-  trial,  unless  he  could  prove  as  many 

ning  V.  Thomas,  (Supm.  Ct.  Spec.  T.)  causes  of  actions  as  there  were  counts, 

ri  How.  Pr.  (N.  Y.)  281.  Later  it  was  provided  that  a  cause  of 

StatntM  Pennittiiig  Liberal  Amend-  action  might  be  stated  in  different 
mentf.  —  Reasons  for  the  practice  of  counts  when  the  plaintiff  could  not  de- 
duplicate  statements  can  hardly  be  said  lermine  which  he  would  be  able  to 
to  exist  under  the  practice  acts  and  the  prove.  Both  these  sections  were  after- 
rules  made  in  pursuance  of  their  pro-  wards  omitted,  and  it  has  since  been 
visions.  By  these  rules  immaterial  held  that  the  plaintiff  is  thereby  re- 
variances  are  to  be  wholly  disregarded,  mitted  to  the  common-law  rule.  Pear- 
In  all  cases  of  material  variance  an  son  z/.  Milwaukee,  etc.,  R.  Co.,  45  Iowa 
amendment  is  permitted  at  any  stage  497;  Van  Brunt  v.  Mather,  48  Iowa 
of  the  trial.  Bassett  v.  Shares,  63  503;  Jack  v.  Des  Moines,  etc.,  R.  Co., 
Conn.  39;  Roberts  v.  Leslie,  46  N.  Y.  49  Iowa  627  [cited  in  Foster  v.  Hinson, 
Super.  Ct.  76;  Dickens  v.  New  York  76  Iowa  714];  Peck  v.  Schick,  50  Iowa 
Cent.  R.  Co.,  (Supm.  Ct.  Gen.  T.)  13  281;  Kimball  u.  Bryan,  56.  Iowa  632; 
How.  Pr.  (N.  Y.)  228;  Dunning  v.  Sadler  v,  Olmstead,  79  Iowa  121: 
Thomas,  ^Supm.  Ct.  Spec.  T.)  11  How.  Cawker  City  State  Bank  v.  Jennings,  89 
Pr.  (N.  Y.)  281;  Lackey  v.  Vanderbilt,  Iowa  230. 

(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N.  Maryland,  —  Little    v.   Edwards,  69 

Y.)  155;  Muzzy  V,  Ledlie,  23  Wis.  446;  Md.  499. 

Bishop   V,   Chicago,    etc.,    R.   Co.,  67  Massachusetts,  —  Goodhue    r.    Hart- 

Wis.  610.  ford  F.  Ins.  Co.,  175  Mass.  187,  citing 

PemiBylvaiiia.  —  In  Agque   v.    Phila-  Beauregard  v.  Webb  Granite,  etc.,  Co., 

delphia,  etc.,   R.  Co.,  14  Pa.   Co.  Ct.  160  Mass.  201. 

199,  3  Pa.  Dist.  96,  33  W.  N.  C.  (Pa.)  Missouri.  —  Lancaster  v.  Connecticut 

573,  it  was  said:  **  The  day  when  a  de-  Mut.  L.   Ins.  Co.,  92  Mo.  460;  Brink- 

fendant  could  be  charged  in  a  dozen  man  v.  Hunter,  73  Mo.  172;  Seiter  v, 

counts  for  fifty  thousand  dollars  each  Bischoff,  63  Mo.  App.  157;  Judy  v.  St. 

to  recover  the  price  of  a  pair  of  boots  Louis  Ice  Mfg..  etc.,  Co.,  60  Mo.  App. 

has    gone,    never    to    return."      The  114;  Roberts  v.  Quincy,  etc..  R.  Co.,  43 

court  held,  however,  that  no  legal  ob-  Mo.  App.  287;  Great  Western  Coal  Co. 

jection   could  be  taken   to   the  super-  v.  Chicago  Great  Western  R.  Co.,  (C. 

fluous  counts,  because,  although   the  C.  A.)  98  Fed.  Rep.  274. 

statute   provided    that    the    plaintiff's  New    York,  —  Blank    r.    Hartshorn, 

statement  should   be   concise,  it  con-  37  Hun  (N.  Y.)  loi;  Longprey  z^.  Yates, 

tained  no  provision  whereby  irrelevant  31  Hun  (N.  Y.)  432;  Barr  v,  Shaw,  10 

or   redundant    matter    could    be   ex-  Hun  (N.  Y.)  580. 

punged.  Sach  a  Petllion  Is  Good  even  though  it 

1.  California,  —  Rucker  v.  Hall,  105  alleges  that  the  counts  relate   to   the 

Cal.  425.  same  cause  of  aciion,  instead  of,  as  at 

Indiana.  —  Caviness  t/.  Rushton,  loi  common  law,   purporting   to   plead  a 

Ind.    500;    Elkhart    v.    Wickwire,    87  different  cause  in  each  count.     Such  an 

Ind.  77;    Stearns   v,    Dubois,  55   Ind.  allegation  may  be  rejected  as  surplus- 

257;    McMasters    v.    Cohen,    5     Ind.  age.     Pearson  v,  Milwaukee,  etc.,  R, 

174-  Co.,  45  Iowa  497. 
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vent  injustice  to  the  plaintiff,  and  are  not  absolutely  prohibited 
by  the  code  provisions.* 

(2)  Counts  Not  Substantially  Variant.  —  Under  both  the  com- 
mon-law and  the  code  practice  several  counts  or  paragraphs  for  a 

single  cause  of  action  may  not  be  contained  in  a  declaration, 
petition,  or  complaint  unless  they  are  substantially  variant  in 
statement.  If  the  same  evidence  will  support  each,  all  but  one 
will  be  stricken  out  as  redundant.* 

1.  California.  —  Wilson  v.  Smith,  61  must  necessarily  know  his  case  and  to 

Cal.  209.  what  the    witnesses    will    testify.     It 

Colorado,  —  Cramer  v,  Oppenstein,  16  would  certainly  be  absurd,  as  applied 

Colo.  504;  Manders  v.  Craft,  3  Colo,  to  a  party  suing  or  defending  in  a  repre- 

App.  236.  sentative  capacity."    /'^r  Allen,  T.,  in 

Connecticut,  —  Bassett  v.  Shares,  63  Birdseye  v.  Smith,  32  Barb.  (N.  Y.)  217. 

Conn.  39;  Freeman's  Appeal,  71  Conn.  Soope  of  Ezoeption. —  No  definite  rule 

708.  as  to  when  duplicate  statements  are 

Indiana.  —  Holcraft  v.  King,  25  lod.  proper  can  be  ascertained  from  the  de- 

352.  cisions   supporting  the   text.    An   in- 

New  York.  —  Birdseye  v.  Smith,  32  stance  in  which  they  have  been  held 

Barb.  (N.  Y.)  217;  Schuyler  v.   Peck,  proper  is  the  case  where  the  plaintiff  is 

(N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  Supp.  ignorant  as  to  which  of  two  dififerent 

849;  Velie  :'.   Newark  City  Ins.  Co.,  2  lacts  which  charge  the  defendant  with 

McCarty  (N.  Y.)  460,  (Supm.  Ct.  Spec,  dififerent  liabilities  is  the  true  one;  as 

T.)  65  How.  Pr.  (N.  Y.)  i,  I2  Abb.  N.  where  his  property  has  been  destroyed 

Cas.  (N.  Y  )  309  [citin;^  Talcott  v.  Van  in  transitu^  but  he  has  no  knowledge 

Vechten,  25  Hun  (N.  Y.)  565];  Higgins  whether  the  defendant  was  acting  at 

V.   Thomas,    (Brooklyn    City   Ct.)   13  the  time  as  a  common  carrier  or  as  a 

Abb.    Pr.   (N.   Y.)  72,  note;  Jones  v.  warehouseman.     Whitney  v,  Chicago, 

Palmer,  (Supm.  Ct.  Spec.  T.)  i  Abb.  etc.,  R.  Co.,  27  Wis.  327, /-iV^^  in  Bishop 

Pr.  (N.  Y.)  442.  r.  Chicago,  etc.,  R.  Co.,  67  Wis.  610. 

Ohio,  —  First  Nat.   Bank  v,  Cincin.  2.  Indiana,  —  Holcraft  v.   King,    25 

nati,  etc.,  R.  Co.,  9  Ohio  Dec.  (Reprint)  Ind.  352. 

702,  16  Cine.  L.  Bui.  399;  Citizens  Nat.  Massachusetts.  —  Little   v.    Blunt,  13 

Bank  v.  Cincinnati,  etc.,  R.  Co.,  8  Ohio  Pick.  (Mass.)  473. 

Dec.  (Reprint)  788,  9  Cine.  L.  Bui.  355,  New  Jersey,  —  Hill  v.  Craig,  14  N. 

and  note,  in  which  case  the  different  J.  L.  577. 

doctrines  on  this  subject  were  reviewed  New  York.  —  Birdseye  v.  Smith,  32 

at  some  length.  Barb.  (N.  Y.)  217;  John   D.  Park,  etc., 

Wisconsin.  —  Bishop  v.  Chicago,  etc.,  Co.  v.  National  Wholesale  Druggists* 

R.  Co.,  67  Wis.  610;  Whitney  v.  Chi-  Assoc.,  30  N.  Y.  App.  Div.  508. 

cago,  etc.,  R.  Co.,  27  Wis.  327.  Wisconsin.  —  Shenners  v.  West  Side 

ITnxiaoeMary  Bepetition.  —  A  code  pro-  St.  R.  Co.,  74  Wis.  447:  Bishop  v.  Chi- 

vision  prohibiting  **  unnecessary  repe-  cago,  etc.,  R.  Co.,  67  Wis.  610. 

tition  *'  in  the  statement  of  the  facts  England.  —  Bagley    v,    Watkins,    i 

does  not  mean  that  repetition   is  en-  Chit.  450,   18  E.  C.   L.  135;  Nichol  v. 

tirely   prohibited.     Manders  v.  Craft,  Wilton,  i  Chit.  448,   18  £.  C.  L.  135; 

3  Colo.  App.  236;  Cramer  v.  Oppen-  Gabell  v.  Shaw,  2  Chit.  299,  18  E.  C.  L. 

stein.  16  Colo.  504;  Schuyler  v.  Peck,  342,  i  Dowl.  &.  R.  171,  16  E.  C.  L.  30; 

(N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  Supp.  Nickleson  v.  Croft,  2  Burr.  1188;  Meeke 

849,  wherein  it  was  said:  *'  Repetition  v.  Oxlade,  i  B.  &  P.  N.  R.  289;  Fraser 

to  secure  the  rights  of  the  party  or  pre-  r/.  Shaw,  7  Dowl.  &  R.  383,  16  E.  C.  L. 

vent   injustice  is  not  forbidden.     The  290;  Newby  v.  Mason,  i   Dowl.  &  R. 

evil  aimed  at  is  unnecessary  reiteration,  508,  16  E.  C.  L.   53:  Carmack  v.  Gun- 

and  not  repetition  made  necessary  by  dry,  3   B.  &  Aid.  272,  5  E.  C.  L.  281, 

the    peculiar     circumstances    of    the  suh  nom.  Cunnack  v,  Gundry,  i  Chit, 

case."  709,  18  E.  C.  L.  210;  Wilkins  v.  Perry, 

Where  Pleader  Is  Ignorant  of  Faots.  —  Lee  Temp.  Hardw.  129. 

**  I  cannot  yield  to  the  suggestion  that  Canada.  —  Barber    v.   Armstrong,   s 

the  theory  of  the  code  is  that  a  pany  Ont.  Pr.  153. 
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b.  Subsequent  Pleadings  —  (i)  In  General.  —  The  rule  as 
to  counts  and  paragraphs  is  also  applicable  to  pleas  at  com- 
mon  law,*    answers    and   defenses    under    codes  and    practice 

Identity  of  Common-law  and  Code  Frao-  Michigan.  —  Ship  Mtlwaukie  v.  Hale, 

tioe.  —  "  Judge  Gould,  in  his  work  on  i  Dougl.  (Mich.)  306. 

Practice  (4th  ed.,   p.    159,  §  5).  says:  New  York, —  Thayer  v,   Rogers,    I 

*  The  plainiiff  has  in  every  case  a  right  Johns.  Cas.  (N.  Y.)  152. 

to  insert  in   his   declaration  as  many  Pennsylvania,  —  Riddle  v,  Stevens,  2 

counts,  eich  one  being  in  itself  single,  S.  &  R.  (Pa.)  538;  Oeser  v.  Union  Ins. 

as  he   pleases;  and   in  actions  on  the  Co.,  2  Pa.  Co.  Ct.  210;  Watts  v.  Ward, 

case,   especially    in    assumpsit,    it    is  6  W.  N.  C.  (Pa.)  206. 

the    usual  practice   !o  insert,   though  Rhode  Island. —  Hamilton  i'.  Colt,  14 

often  unnecessarily,  two  or  more.     But  R.  I.  209. 

where  counts  clearly  superfluous  are  Virginia,  —  Reed  t'.  Hanna,  3  Rand, 

inserted  they  may,  in  the  English  prac-  (Va.)  56. 

tice,  be  struck  out  by  order  of  the  court  United  States.  —  Hacker  v,  Stevens, 

and  the  plaintiff  be  compelled  to  pay  4  McLean  (U.  S.)  540,  11  Fed.  Cas.  No. 

thecDsts.'     Following  this  practice,  our  5,888;  U.  S.  v.  Spencer,  2  McLean  (U. 

code,  §  545,  gives  ample  power  to  sup-  S.)  405,  27  Fed.  Cas.  No.  16,368. 

press    all     unnecessary    repetition    in  England, —  Dawson   v.   Macdonald, 

pleadings,  by  striking  out  all  irrelevant  2  M.  &  W.  26. 

and   redundant   matter.*'     Schuyler  v.  Canada,  —  Richardson   v,   Vaughan, 

Peck,  (N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  24  N.  Bruns.  75,  opinion  of  Palmer,  J. 

Supp.  84Q.  Joint  and  Several  Pleav.  —  Where  de- 

**The  Declaration  is  not  permitted  to  fendants  have  jointly  pleaded  a  special 
be  swelled  with  superfluous  counts,  plea  in  bar,  a  single  plea  by  one  of  the 
and  if  any  appear  on  the  face  of  the  defendants,  setting  up  the  same  de- 
declaration  to  be  so,  the  court  will  fense,  is  properly  stricken  out  as  un- 
order  them  to  be  expunged."  Little  necessarily  encumbering  the  recotd. 
V.  Blunt,  13  Pick.  (Mass.)  473.  Hacker  v.  Stevens,  4  McLean  (U.  S.) 

In  Hew  Tork  it  was  held,  prior  to  the  540,  ti  Fed.  Cas.  No.  5,888. 

advent  of  the  code,  that   the  practice  Bnplication of  General  Issnee.  —  Where 

of    expunging     useless    counts    in    a  two    pleas    either  of    which    may   be 

declaration    had    not    been    followed;  pleaded  in  the  cause  as  a  general  issue, 

that     the     defendant     was     protected  are  so  pleaded,  for  example,  M^»axj«m/- 

against  such  counts  by  a  statute  which  sit  or  not  guilty,  in  assumpsit  or  case, 

authorized  the  striking  out  on  taxation  one  of  them  may  be  treated  as  a  mere 

of  costs  of  all  charges  made  for  the  re-  nullity  and  superfluity  upon  the  record, 

dundant  matter.     People  v.  New  York  Ship    Milwaukie    v.    Hale,   i    Dougl. 

C.  PL,    19  Wend.   (N.  Y.)   113,   HHng  (Mich.)  306. 

Irwin  V.   Deyo.   2  Wend.  (N.  Y.)  285,  Bnle  of  Court  —  Xassaehnsetts.  —  The 

and  cited  in  Stowits  v.  Troy  Bank,  21  second  rule  of  Regulae  Generales,  16 

Wend.  (N.  Y.)  186.  Mass.   370,    which    after    speaking   of 

Paragraphs  of  a  pleading  which  con-  double  pleading  goes  on  to  prescribe 

tain   simply   repetitions  of   fact  which  that"  if  any  one  or  more  of  the  pleas 

have  already  been  alleged  arelinneces-  so  filed  shall  appear  to  the  court  to  be 

sary,  and  should  be  stricken  out.    John  unnecessary  or    improper,   the    same 

D.  Park,  etc.,  Co.  v.  National  Whole-  will  be  struck  out,  at  the  motion  of  the 
sale  Druggists'  Assoc,  30  N.  Y.  App.  plaintiff  or  demandant,"  is  merely  the 
Div.  508  old  rule  of  the  common  law.     Gardner 

1.  Alabama.  —  Tillis   v,  Austin,  117  w.  Webber,  17  Pick.  (Mass.)  407,  rtA'»^ 

Ala.  262.  Warner  v.  Wainford,  Hob.  127. 

Colorado.  —  Heaton  v,  Myers,  4  Colo.  English  Hilary  Bales. —  Under  Reg. 

59:  Hurd  V,  Smith,  5  Colo.  233.  Gen.  Hil.  T.,  4  Wm.  IV.  and  16  Vict. 

Illinois,  —  Parks   v.    Holmes,  22  111.  (see  supra.  V.  2.  a.  (i)  {b)  Under  English 

523;  Howlett  V.  Mills,  22  III.  341.  i?«/^Jo/C<7«r/),  pleas,  avow ries  and  cog- 

Indiana. — Lomax  v,  Bailey,  7  Blackf.  nizances  founded  on  one  and  the  same 

(Ind.)  599.  principal  matter,  but  varied  in  state- 

Massachusetts.  —  Gardner  v.  Webber,  ment,    description,    or    circumstances 

17  Pick.  (Mass.)  407.  only,  are  not  allowed,  and  all  but  one 
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acts,^  and  subsequent  pleadings'  which  are  but  a  repetition  of 
the  facts  alleged,  or  issues  made,  by  other  pleadings  already  put 
in.  They  unnecessarily  encumber  the  record  and  are  properly 
expunged  on  motion. 

(2)  General  Issue  and  Special  Pleas  —  In  General.  —  The  power  to 
expunge  superfluous  pleas  is  often  exercised  by  erasing  from  the 
record  a  special  plea  amounting  to  the  general  issue,  where  the 
latter  plea  has  also  been  put  in.' 

Giving  Color.  -^  Special  pleas,  however,  although  amounting  to 

may  be  stricken  out  on  application  to  dundant  and  properly  stricken  out  on 

a  judge.     See   Neale  v,  M'Kenzie,  2  motion.      Highcower  v,  Ogietree,   114 

Dowl.  70a,  I  C.  M.  &  R.  61;  Morse  v.  Ala.  94;  Western  Assur.  Co.  t/.  Hall, 

Apperley,  6  M.  &  W.  145;  Triebnerr  120  Ala.  547;  Atty.-Gen.  v,  Parsell,  99 

V,  Duer,  i  Bing.  N.  Cas.  266,  27  E.  C.  L.  Mich.  381. 

383,  3  Dowl.  133,  I  Scott  102,  wherein  Where  a  so'called**  second  reply  're- 
it  was  said,  per  Tindal,  C.  J.:  **  The  peats  a**  first  reply,"  and  then  sets  up 
object  of  those  rules  was  to  prevent  the  new  matter,  the  so-called  first  reply 
record  from  being  loaded  with  unneces-  becomes  wholly  superfluous.  Free- 
sary  repeiiiions  of  pleas  which  were  man's  Appeal,  71  Conn.  708. 
the  same  in  effect,  and  addressed  only  A  paragraph  in  a  reply  which  pre- 
to  one  ground  of  defense;  not  to  pre-  sents  issues  already  joined  is  properly 
vent  a  party  from  putting  in  distinct  stricken  out.  Ellis  v.  Soper,  (Iowa 
answers  to  the  same  claim."  1900)82  N.  W.  Re(    1041;  West  v.  West, 

1.  Aurora    v,    Cobb,    21    InJ.    496;  144  Mo.  iiq. 

Martin   v.   Swearengen,   17   Iowa  346  8.  Florida.  —  Walter  v,  Florida  Sav. 

[died  in  Cate  v.  Gilman,  41  Iowa  530J;  Bank,  20  Fla.  826;  Spratt  v.  Price,  18 

Birdseye   v.   Smith,   32   Barb.  (N.  Y.)  Fla.  289,  cittMgV/side  v,  Doyle,  17  Fla. 

217;  Benedict  v,  Seymour,  (Supm.  Ci.  522. 

Spec.    T.)    6    How.    Pr.   (N.    Y.)    298;  Illinois,  —  Wadhamst'.  Swan,  109 III. 

Horton  v,  Arnold,  17  Wis.  139;  Pegg  46;  Curtiss  v.  Martin,  20  111.  557. 

V.  Nasmith,  28  U.  C.  C.  P.  330,  cited  in  Kentucky,  —  Cain  v.  Flynn,  i  Dana 

Abell  V,  McLaren,  31  U.  C,  C.  P.  517,  (Ky.)i43. 

See  also  Glenn   y.    Brush,  3  Colo.  26;  Mississippi,  —  Webster  v,  Tiernan,  4 

Amos  V.  Sinnott,  5  III.  446.  How.  (Miss.)  352. 

Bepetition  of  Denials.  —  Where  one  of  Pennsylvania,  —  Riddle  v,  Stevens,  2 

the  paragraphs  contained  in  a  pleading  S.  &  R.  (Pa.)  538. 

consists  in  whole  or  in  part  of  a  gen-  Tennessee,  —  Sanders    v.  Young,    i 

eral  or  special  denial,  a  like  denial  em-  Head  (Tenn.)  219,  73  Am.  Dec.  175. 

braced  in  other  paragraphs  is  properly  Virginia,  —  Virginia    F.  &  M.    Ins. 

stricken  out  as  redundant.     Martin  v,  Co.  v.  Buck,  88  Va.   517;  Fant  v.  Mil- 

Swearengen,  17  Iowa  346;  Flechier  r.  ler,  17  Gratt.  (Va.)  47;  Reed  v,  Hanna. 

Jones,  64  Hun   (N.  Y.)  274:    De  Witt  3  Rand.  (Va.)  59. 

V.  Brill,  (N.  Y.  City  Ct.  Gen.  T.)  6  Misc.  West  Virginia,  —  Carskadon  v.  Wil- 

(X.  Y.)  44;  Campen  v.  Murray,  2  Ohio  liams,  7  W.  Va.  i. 

Cir.  Dec.  54,  3  Ohio  Cir.  Ct.  93  [affirmed  United  States,  —  Varnum   v.   Camp- 

27  Cine.  L.  Bui.  64,  cited  in  Christie  v,  bell,   i    McLean  (U.  S.)  313,    28   Fed. 

Drennon,    I    Ohio   Dec.   374];    Fayer-  Cas.    No.    16,887;     Parker    v.    Lewis, 

weaiher  v.   United  Dressed-Beef  Co.,  Hempst.  (U.   S.)  72,  18  Fed.  Cas.  No. 

100  Fed.  Rep.  572.  io,74ifl. 

A  Part  of  an  Answer  to  an  amended  See  also  generally  article  Pleas  at 

petition  which  merely  raises  the  same  Law,  vol.  z6,  p.  569  et  seq, 

issues  already  made  by  the  answer  to  Beason  for  Bejection.  —  The  rejection 

the  original  petition  is  properly  stricken  of  superfluous  pleas  is  not  made  merely 

out  on  motion.     Work  v,  McCoy,  87  because  the  facts  which  are  set  forth 

Iowa  217.  in  the  plea  would  not  constitute  a  suffi- 

2.  Bejoindors  and  Snrrfljoindors.  —  A  cient  defense,  but  because  it  may  be 
rejoinder  which  is  but  a  repetition  of  unnecessary  to  encumber  the  record 
the  plea,  or  a  surrejoinder  which  is  but  with  a  long  statement  of  facts  which 
a  repetition  of  the  replication,  is  re-  might  as  well  be  proved  to  the  jury 
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the  general  issue,  are  authorized  by  the  common-law  practice, 
and  cannot  be  stricken  out,  where  they  give  color  or  a  plausible 
ground  of  action  to  the  plaintiff.^ 

Olher  Bpedal  Pleas.  —  Nor  can  other  special  pleas  be  stricken  out, 

under  tbe  general  issue.    Gardner  v,  ford,  Hob.  127:  Ward  v.  Blount,  Leon. 

Webber,  17  Pick.   (Mass.)  407,    citing  178. 

Warner  v,  Wainford,  Hob.  127.  But  there  seems  to  be  no  authority 

Ai  FriYoloui  Pleas.  —  It  has  been  said  for  such   a  course.   And.   Steph.  PI., 

that  special  pleas  amounting  to  the  gen-  §215;  Hayselden  v.  Staff,  5  Ad.  &  El. 

eral  issue  are  properly  rejected  as  fri^r-  153,  31  E.  C.  L.  307;  Main  v.  Bayard,  8 

olous.     Moore  v.   McKie,   5  Smed.  &  Phila.  (Pa.)    629,   7   Phila.   (Pa.)  616; 

M.  (Miss.)  238;  Webster  w.  Tiernan,  4  Bickford  v.  Ice  Co.,  7  W.  N.  C.  (Pa.) 

Hov7.  (Miss.)  352.     But  il  can  hardly  16;    Milligan  v.  Linnard,  4  W.  N.  C. 

be  said  that  they  are  so  wholly  devoid  (Pa.)    508;    except    perhaps  in    states 

of  merit  as   to  fall   within   the    legal  where   special   demurrers    have    been 

meaning    of    that    term.     See    article  abolished  by  statute,  i  Poe  on  PL  and 

Sham  and  Frivolous  Pleadings,  vol.  Pr.  at  Law  (3d  ed.),  §  639;  Wade  cr. 

20.  p.  18  et  seq,;  Smith  v.  Commercial  Doyle   17  Fla.  522. 

Bank,  6  Smed.  &  M.  (Miss.)  83.  1.  And.  Steph.  PL,  ^  215;  i  Poe  on 

TlDder  a  Mississippi^Statiite  author! ling  PL   and   Pr.   at   Law  (3d  ed.).  §  641; 

a  court  at  the  trial  to  cause  the  amend-  Benedict  v.  Seymour,  (Supm.  Ct.  Spec, 

ment  of  the  pleadings  (o  prevent  in-  T.)  6  How.   Pr.  (N.  Y.)  298;  M'Bride 

justice,  a  special  plea  amounting   to  v,  Duncan,  i   Whart.  (Pa.)  269;  Balti- 

the  general  issue  may  be  erased  from  more,  etc.,  R.  Co.  v,  Polly,   14  Gratt. 

the  record,  the  court  directing  that  the  (Va.)  447:  Dibble  v,  Duncan,  2  McLean 

trial  progress  upon  the  general  issue.  (U.  S.)  553,  7  Fed.  Cas.  No.  3,880;  Carr 

Moore  v,  Mickell,  Walk.  (Miss.)  231.  v,  Hinchliff,  4  B.  &  C.  547,  10  E.  C.  L. 

Joint  and  Several  Fleas.  —  It  is  clearly  408. 

improper  after  defendants  have  pleaded  All  Matters  of   Defense    which    give 

the  general  issue  jointly  for  one  of  color  to  the  plaintiff  may  be  pleaded 

them  to  file  a  special  plea  amounting  specially;   and  all  matters  of  defense 

to  the  general  issue,  and  such  plea  may  which  do  not  give  such  color  of  action 

be  rejected  as  surplusage.     Varnum  v,  amount  to  the  general  issue  and  must 

Campbell,   i   McLean  (U.   S.)  313,  28  be  given  in  evidence  under  it.     Balli- 

Fed.  Cas.  No.  16,887.  more,  eic,  R.  Co.  v.  Polly,  14  Gratt. 

Demnrrer  to Snoh  Pleas.  —  At  the  com-  (Va.)  447. 

mon  law  a  special  plea  amounting  to  Yarions  Seasons  for  Striking  (hit  Speeial 

the  general  issue  is  defective  in  form.  Pleas.  —  In  an  early  case  in  Ni7o  York 

objection  for  which  may  be  raised  by  in   which  the  provisions  of   the  code 

special  demurrer,  even  though  the  plea  bearing  upon  applications  to  strike  out 

is  redundant  because  pleaded  with  the  matter  as  irrelevant  or  redundant  were 

general  issue.     See  article  Pleas  at  discussed  at  some  length  by  Selden,  J., 

Law,   vol.  16,  p.  552;  Wade  v.  Doyle,  it   was  said  that  the  reasons   usually 

17  Fla.  522;  Warner  v.  Crane,  20  IlL  given   in   the  books  for  striking  out 

148:  York  V.  Jones,  2  N.  H.  454;  Ken-  special  pleas  amounting  to  the  general 

nedy  v.  Strong,  ro  Johns.  (N.  Y.)  289;  issue  are  that   they  tend  to  needless 

Webb  V,  Fox,  7  T.  R.  387.  prolixity,  and  refer  to  the  court  matter 

Where  General  Issue  Hot  Pleaded.  —  In  which  is  proper  for  the  jury;  and  that 
some  cases  it  has  been  held  that  special  these  reasons  had  lost  none  of  their 
pleas  amounting  to  the  general  issue  force  under  the  code,  especially  in  re- 
may  be  stricken  out  on  motion,  gard  to  prolixity,  as  one  of  its  main 
although  the  latter  plea  has  not  been  objects  was  to  simplify  and  abridge  pro- 
put  in,  on  the  ground  that  they  tend  ceedings.  It  was  there  held,  however, 
to  make  the  record  unduly  prolix,  that  a  more  conclusive  reason  than 
M'Bride  v,  Duncan,  i  Whart.  (Pa.)  either  of  these  was  that  an  issue  joined 
269;  Patterson  v,  Clyde,  6  Phila.  (Pa.)  upon  such  a  plea  would  not  necessarily 
391,  24  Leg.  Int.  (Pa.)  4;  Bid  die  v.  determine  the  cause;  that  if  found  for 
Philadelphia,  etc.,  R.  Co.,  13  W.  N.  C.  the  defendant  it  would  be  decisive,  but 
(Pa.)  467;  Nichuals  v.  Milne.  2  W.  N.  if  for  the  plaintiff  it  determined  noth- 
C.  (Pa.)  80;  Seidenback  v.  Lippincott,  ing.  In  endeavoring  to  obviate  this 
I  W.  N.  C.  (Pa.)  388;  Warner  V.  Wain-  last    difficulty    two    expedients  were 

276     .  Volume  XXI. 


ApplloAtioii  of  Prinoipltf.  SURPLUSAGE.  Vnntoeiiarj  Connti,  etc. 

although  the  defenses  raised  by  them  might  be  given  in  evidence 
under  the  general  issue,  where  it  is  optional  with  the  defendant 
to  plead  them  specially.* 

(3)  Denials  and  Defenses  —  eenenJ  ud  Special  Benlalt.  —  Under  the 
code  it  has  been  held  that  where  a  general  denial  is  pleaded, 
special  denials  are  redundant  and  may  be  stricken  out  on  motion.* 

Denials  and  Jk/hmm,  —  So  also  matter  pleaded  as  a  defense  which 
the  law  authorizes  a  party  to  introduce  in  evidence  under  the 
denial  may  be  stricken  out,'  it  being  held   that  nothing  is  a 

invented.     The   first  was  the  special  99  Pa.  St.   295,   11  W.  N.  C.  (Pa.)  366; 

traverse,   which  consisted    in   merely  Thielans  v.   White,  11  W.   N.  C.  (Pa.) 

appending  to  the  plea  a  denial  of  the  203;    Schriver  v.   Nace,  5   York   Leg. 

allegation  in  the  declaration  with  which  Rec.  (Pa.)  131;  Klyce  v.  Black,  7  Baxt. 

the  matter  of  the  plea  conflicted,  and  (Tenn.)  277;  Blankenship  v.  Ely,  (Va. 

was    the    origin    of    the    absque    hoc  1900)   36  S.   E.    Rep.   484;    Richmond 

clause.     The  second  was  that  of  giving  Union  Pass.  R.  Co.  v.  New  York,  etc., 

color,    which   consisted   in   admitting  R.  Co.,  95  Va.  386;  George  Campbell 

upon   the  face  of  the  plea  a  state  of  Co.  v,  Angus,  91  Va.  438;  Baltimore, 

facts  purely  fictitious,   which  but  for  etc.,  R.  Co.  v.  Whittington,  30  Gratt. 

the  facts  stated  in  the  defense  would  (Va.)  805. 

support  the  action.     This  latter  expedi-  The  Multiplication  0/ Issues  by  special 

ent  cured  the  fault  of  the  first,  which,  pleas  tends  to  embarrass  the  jury  and 

while  I1   made  the  plea  go3d,  did  not  ought  not  to  be  encouraged,  except  in 

effect   the  object  generally  in  view —  cases   where  by   statute    the    defense 

namely,  either  to  compel  the  plaintiff  would  otherwise  be  excluded  or  ren- 

tq  admit  some  portion  of  the  facts  and  dered   unavailing.      Virginia  F.  &  M. 

tlius  narrow  the  evidence,  or  to  take  Ins.  Co.  v.  Buck,  88  Va.  517;  Fant  v. 

the  judgment  of   the  court  upon  the  Miller,  17  Gratt.  (Va.)  47. 

sufficiency  of  the  defense  without  going  2.  Indiana.  —  Hamilton  v.  Love,  152 

to  the    jury.      Benedict  v,   Seymour,  Ind.  641;  Uhl  v,  Harvey,  78  Ind.  26; 

(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Evansville  v.  Thayer,  59  Ind.  324;  Ohio, 

Y.)298.  etc.,  R.  Co.  v.  Hemberger,  43  Ind.  462; 

1.  Kimball  v,  Boston,  etc.,  R.  Co.,  55  State  v.  Blair,  32  Ind.  313;  Holcraft  v, 

Vt.  96;  Baltimore,  etc.,  R.  Co.  t/.  Polly,  King,   25   Ind.   352;    Neal  v.  Scott,  25 

14  Gratt.   (Va.)  447;    Van   Winkle  v.  Ind.  440;  Aurora  v.  Cobb,  21  Ind.  496; 

Blackford,  28   W.   Va.  670;  Dibble  v.  Williams  v.  Port,  14  Ind.  569;  Page  v, 

Duncan,  2  McLean  (U.  S.)  553,  7  Fed.  Ford,   12  Ind.  46;    Indianapolis,  etc., 

Cas.   No.   3,880;    Maggs    v,   Ames,  4  R.  Co.  v.  Taffe,  11  Ind.  458. 

Bing.  470, 15  E.  C.  L.  45;  Carr  v.  Hinch-  Kentucky.  —  Burke  v.  Shannon,  (Ky. 

liff,  4  B.  &  C.  547.  10  E.  C.  L.  408;  1897)  43  S.  W.  ftep.  223. 

Havselden  v.  Staff,  5  Ad.  &  El.  153,  31  M'ew  York.  —  Dennison  v.  Dennison, 

E.  C.  L.  307.  (Supm.  Ct.  Gen.  T.)9How.  Pr.  (N.  Y.) 

The  Question  is   whether    the    facts  246;    Lippencott   v.  Goodwin,  (Supm. 

stated  on  the  record  do  a   do  not  con-  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  242. 

stitute  a  plea  which  the  law  authorizes,  On  the  Other  Hand  the  general  denial 

as  there  are  many  instances  in  which  pleaded  with  a  denial  of  specific  alle- 

the  defendant  has  the  option  of  giving  gations  will   not   be  stiicken  out  as  re- 

his  defense  in  evidence  or  of  putting  dundant.     Homan  v.  Byrne,  14  N.  Y. 

it  on   the  record.     Maggs  v.  Ames,  4  Wkly.  Dig.  175. 

Bing.   470,    15   E.   C.   L.   45;   Carr  v.  General  Denial  Hot  Pleaded.  —  A  special 

I-Iinchliff,  4  B.  &  C.  547,  10  E.  C.  L.  408.  denial,  even  though  defective,  cannot 

Compare  Yarioiii  Oases  which  seem  to  be  stricken  out  where  no  general  denial 

make  no  distinction    between    matter  is  put  in.     Clark  v.  Jeffersonville,  etc., 

which   may  be  pleaded  specially  and  R.  Co.,  44  Ind.  248:  Aurora  v.  Cobb, 

that  amounting  to  the  general  issue,  21  Ind.  492. 

but  authorize  iis  striking  out  in  all  8.  Parker  v.  Cochrane,  11  Colo.  363; 

cases  where  it  may  be  given  in  evi-  Boyce  v.  Graham,  91  Ind.  420;  Clay- 

dence  under  the  latter  plea.     Tillis  v.  ton  v.  School  Dist.  No.  i,  20  Kan.  256; 

Austin,  117  Ala.  26a;  Davis  v.  Stuard,  Sargent  v.  St.  Louis,  etc.,  R.  Co.,  114 
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"  defense  "  within  the  language  of  the  code  unless  it  both  consists 
of  new  matter  and  is  inadmissible  in  evidence  under  the  code 
denial.* 

c.  Remedies  Other  than  Motions  to  Strike  Out  — 

(i)  Motion  to  Elect  or  Set  Aside,  —  Applications  to  compel  a 
party  to  elect  upon  which  statement  he  will  go  to  trial,*  or  to  set 
aside  the  entire  pleading  instead  of  to  strike  out»  have  been  sus- 
tained where  counts  in  a  declaration,  petition,  or  complaint,  or 
pleas,  were  redundant.'  The  application  to  strike  out  seems, 
however,  to  be  the  remedy  authorized  by  law.* 

Mo.  348;  Benedict  v.  Sef  mour,  (Supra.  Pleas  WeUPlaadod.  —  It  has  been  said 

Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  298;  that  the  party  can  only   be  required 

Fabric  Fire  Hose  Co.  v.  Bibb  Mfg.  Co.,  to  elect  between  two  pleas  presenting 

39  Fed.   Rep.  98.     Contra^  Cate  v,  Gil-  the  same  issues  when  both  of  them  are 

man,   41   Iowa  530;  Martin  v.  Swear*  well  pleaded.    Trulock  v,  Taylor,  26 

engen,    17   Iowa  346,  wherein   it  was  Ark.  54.     But  in  an  earlier  case  in  the 

said:  *'  Nor  is  it  good  cause  for  slrik-  same  state  it  was  said  that  **  if  the 

ing  a  clause  in   an  answer   that  the  'difiference  of    (he  statement  of    facts 

maiter  thereof  might  be  proved  under  would  make  one  a  valid  defense  and  the 

a  general  denial."  other  not,  it  Is  the  fault  of  the  party. 

The  Seiciasion  of  a  Marriage  Contract  should  he  elect  to  rely  upon  that  which 

is  an  affirmative  plea,  and  cannot  be  is  insufficient,  and  he  has  no  cause  for 

stricken  out  as  a  defense  admissible  in  complaint  that  he  selected  the  wrong 

evidence  under  the  general  issue,  and  plea."     Sumpier   v.  Tucker,   14  Ark. 

therefore  redundant.     Mabin  v,  Web-  186. 

ster,  129  Ind.  430.  3.  Ford  v,  Mattice  (Supm.  Ci.  Spec. 

Matter  Thus  Pleaded  Held  Vot  Preju-  T.)  14  How.  Pr.  (N.  Y.)  gt;  Dunning 

dicial.  —  It   has  been   held   that  para-  v.  Thomas,    Supm.  Ct.  (Spec.   T.)   11 

graphs   in   an  answer   which  contain  How.  Pr.  (N.  Y  )28i;  Sipperly  v.  Troy, 

facts  for  the  most  part  provable  under  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  9 

denials  or  other  paragraphs  therein  are  How.  Pr.  (N.  Y.)  83;  Whittier  v.  Bates, 

not  prejudicial  to  the  plaintiff,  in  that  (Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 

they  really  advise  him  of  the  affirma-  477. 

tive  matter  upon  which  the  defendant  Order  in  Alternative.  —  An  order  re- 
relies,  and  that  therefore  they  cannot  quiring  the  plaintiff  *'  to  elect  upon 
be  stricken  out.  Cate  v,  Gilman,  41  which  of  his  counts  or  causes  of  acdon 
Iowa  530.  approved  in  Johns  v,  Pattee,  set  forth  in  the  complaint  he  will  rely, 
55  Iowa  665.  See  also  Glenn  v.  Brush,  and  that  the  residue  be  stricken  out  as 
3  Colo.  26,  citing  Amos  v.  Sinnott,  5  redundant,  or  that  the  complaint  be 
111.  446.  set  aside,"  was  affirmed  on  appeal  in 

1.  Marshall  v,  Shafter,  32  Cal.  177;  Dickens  v.  New  York  Cent.  R.  Co., 
McManus  v.  Western  Assur.  Co.,  43  (Supm.  Ct.  Gen.  T.)  13  How.  Pr.  (N. 
N.  Y.  A  pp.  Div.  550,  affirming  22  Misc.  Y.)  228. 

(M.  Y.)  269;  Kelly  v,  Sammis,  (Supm.        4.  Applieation  to  Set  Aaide.— While 

Ct.   Spec.  ']'.)  25  Misc.  (N.  Y.)  6;  Von  double    counts    are     not    permissible 

Hagen  v,  Waterbury  Mfg.  Co.,  (Supm.  under  the  code,  ihe  pleading  in  which 

Ct.   Spec.   T.)  22   Misc.  (N,  Y.)   580;  they  are  contained  is  not  made  thereby 

Green  v.  Brown,  (Supm.  Ct.  Spec.  T.)  absolutely  irregular,  and  the  redun. 

22  Misc.  (N.  Y.)  279.  dant  matter  is  not  a  ground  for  setting 

2.  Spencer  z/.  McDonald,  22  Ark.  467;  it  aside,  but  must  be  reached  by  a 
Sumpter  v.  Tucker,  14  Ark.  186;  motion  to  strike  out  superfluous  counts, 
Lincoln  v,  Wilamowicz,  7  Ark.  378;  specifying  it  in  the  notice  of  motion. 
Roberts  v,  Leslie,  46  N.  Y.  Super.  Ct.  Higginsz/.  Thomas.  (Brooklyn  City  Ct.) 
76;  Gardner  v.  Locke,  (C.  PI.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  72,  note. 

2  Civ.  Pro.  (N.Y.)  252;  Fern  v,  Vander-  Application  to  Require  Election.  —  The 

bilt,  (Supm.  Ct.  Spec.  T.)  13  Abb.  Pr.  proper  remedy  is    an    application   to 

(N.  Y.)  72;  Sturges  v.  Burton,  8  Ohio  strike  out  the  superfluous  counts  or 

Si.  215;  Shenners  v.  West  Side  St.  R.  paragraphs  as  unnecessary  repetition 

Co.,  74  Wis.  447.  and  surplusage,  and  not  a  motion  to 
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Eleotion  ai  to  What  Shall  Be  Ezpnnged.  —  It  is  proper  for  the  court  to 
allow  the  party  at  fault  to  elect  which  statement  he  will  have 
expunged.* 

(2)  Demurrer,  —  That  a  pleading  or  a  distinct  part  thereof  13 
thus  superfluous  and  unnecessary  is  not  a  ground  for  demurrer 
either  at  common  law*  or  under  the  code;'  but  sustaining  a 
demurrer  is  not  error  calling  for  a  reversal  of  the  judgment  irre- 
spective of  the  question  whether  the  pleading  is  sufficient  in  form 
and  substance.*     It  seems,  however,  that  it  is  otherwise  where 

require  the  plainliff  to  elect  upon  which  disposed    of    on    demurrer,    on    such 

he  will  proceed  to  trial.     Illinois  Cent,  ground.  Little  v.  Edwards,  69  Md.  499. 

R.  Co.  c'.  Whiitaker,  (Ky.   1900)578.  Bemnrror  to  Flea.  —  Where  pleas  come 

W.  Rep.  465;  Bonney  v.   Reardin,   6  before  the  court  for  consideration  on  a 

Bush  (Ky.)  34;  Pollock  v.  Whipple,  45  demurrer,  instead  of  on  an  application 

Neb.  844.  to  strike  out,  the  inquiry  is  limited  to 

The  code  gives  ample  power  to  Ihe  their  sufficiency,  although  they  may  be 

court  to  suppress  all  unnecessary  repe-  superfluous  and  unnecessary     Lawson 

tition  in  the  pleading  by  striking  out  v.  State.  10  Ark.  28:  Dat^is  v.  Calvert, 

all  irrelevant  or  redundant  matter.     It  17  Ark.  85;  Anderson  v.  Dunn,  19  Ark. 

authorizes  a   demurrer    for    the   mis-  650. 

joinder  of  causes  of  action  in  a  com-  8.  Aurora  v.  Cobb,  21  Ind.  496;  WiU 

plaint,  and  motions  to  elect  have  been  liams  v.   Port,  14  Ind.  569;  Lackey  r. 

entertained  where  causes  set  forth  in  Vanderbilt,  (Supm.    Ct.   Spec.   T.)   10 

different  counts  have  been  inconsistent.  How.  Pr.  (N.  Y.)  155;  Fern  v.  Vander- 

Birdseye  v.  Smith,  32  Barb.  (N.   Y.)  bilt,  (Supm.  Cl.  Spec.  T.)  13  Abb.  Pr. 

219,  citing  Young  if.  Edwards,  (Supm.  (N.  Y.)  72  [criticising  Sweet  v.  Ingerson, 

Cl.  Spec.  T.)  ri  How.  Pr.  (N.  Y.)  201.  (Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 

The  defendant's    purpose    is    more  Y.)  331]:  Bishop  v.  Chicago,  etc.,  R. 

effectually  and  conveniently  obtained  Co.,  67  Wis.  610. 

by  a  motion  to  strike  out  or  expunge  4.  Jirkansas.  —  Spencer  z'.  McDonald, 

one  of  the  counts,  or  otherwise  to  cor-  22  Ark.  467,  cited  in  Norris  v.  State,  22 

rect  the  complaint,  than  by  a  motion  Aik.  524. 

to  elect.    Bassett  V.  Shares,  63  Conn.  39.  Florida,  —  Bacon   v.   Green,  36  Fla. 

1.  Lawson  v.  State,  10  Ark.  28;  Davis  325. 

V.  Calvert,  17  Ark.  85;  Cramer  v.  Op-  Georgia,  —  Dade  Coal  Co.  v.  Haslett, 

penstein,  16  Colo.  504;  Fern  v.  Vander-  83  Ga.  549. 

bilt,  (Supm.  Cl.  Spec.  T.)  13  Abb.  Pr.  Illinois.  —  Warner  v.  Crane,  20  IJL 
(N.  Y.)  72;  Hepburn  v,  Babcock,  (N.  148;  Curtiss  v.  Martin,  20  III.  557; 
Y.  Super.  Ct.  Spec.  T.)  9  Abb.  Pr.  Illinois  Cent.  R.  Co.  v.  Johnson.  34  111. 
(N.  Y.)  159,  note  Molony  v.  Dows,  (C.  389;  Millikin  v.  Starr,  79  III.  App.  443, 
PI.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  261,  affirmed  1^  111.  458 
affirmed 2  \iv\i.  0^,  Y  )  247;  Lackey  v,  Indiana.  —  Fairfield  v.  Browning,  2 
Vandetbilt,  (Supm.  Ct.  Spec.  T.)  10  Ind.  322;  Cheek  v.  GUss,  3  Ind.  286; 
How.  Pr.  (N.  Y.J  155;  Stockbridge  Iron  Harrison  v.  Bryant,  5  Ind.  ifo;  Chris- 
Co.  V.  Mellen,  (Supm.  Ct.  Spec.  T.)  5  man  v.  Melne.  6  Ind.  487;  ^peer  v. 
How.  Pr.  (N.  Y.)  439;  Ferguson  v,  Gil-  Speer,  7  Ind.  178;  Indianapolis,  etc., 
bert,  16  Ohio  St.  88;  Shenners  v.  West  R.  Co.  v.  Taffe,  11  Ind.  458;  Moorman 
Side  St.  R.  Co.,  74  Wis.  447;  Muzzy  v,  v.  Barton,  16  Ind.  206;  Hclcraft  v. 
Ledlie,  23  Wis.  446;  Mathewson  z/.  Ray,  King,  25  Ind.  352;  Hynds  v.  Hays,  25 
16  M.  &  W.  329.  Ind.    31;    Evansville,    etc.,    R.    Co.    v. 

2.  Hightower  v.  Ogleiree,  114  Ala.  Baum,  26  Ind.  70;  H awes  z/.  Coombs,  34 
qy,  Ringhouse  v.  Keener,  63  III.  230;  Ind.  455;  Porter  v.  Silveis,  35  Ind.  295: 
Benedict  v.  Seymour,  (Supm.  Ct.  Spec.  Chicago,  etc.,  R.  Co.  v.  Wcsi,  37  Ind. 
T.)  6  How.  Pr.  (N.  Y.)  298;  Reed  v.  211;  Davis  v.  Warfield,  38  Ind.  461; 
Hanna,  3  Rand.  (Va.)  56, /^rGreen,  J.;  Wolf  v.  Schofield,  38  Ind.  175;  Ohio, 
Virginia  F.  &  M.  Ins.  Co.  v.  Buck,  88  etc.,  R.  Co.  v.  Hemberger,  42  Ind.  462; 
Va.  517.  Contra,  that  a  plea  amount-  Wilson  v.  Root,  43  Ind.  486;  Booher 
log  to  the  general  issue  was  properly  v,  Goldsborough,  44  Ind.  490;   Patter- 
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a  demurrer  is  erroneously  overruled.* 

(3)  Denial  of  Leave  to  File  Pleading,  —  Where  a  pleading  can 
be  filed  only  after  leave  of  court  has  been  obtained,  the  applica- 
tion for  leave  may  be  refused  if  the  pleading  is  redundant.* 

son  v.  Lord,  47  Ind.  203;  Smith  v.  Den-  Kentucky.  —  Kentucky,    etc.,    M ut. 

man,    48    Ind.    65;    Baker    v,    Arctic  Ins.  Co.  v.  Southard,  8  B.  Moo.  (Ky.) 

Ditchers,  54  Ind.  310;  Spathz/.Hankins.  634. 

55    Ind.   155;    Marks   v.   Purdue   Uni-  Maryland.  —  Moses    v.   Allen,  (Md. 

versity,  56  Ind.  288;  Martin  v.  Mcrritt,  1900)  46  Atl.  Rep.  323. 

57  Ind.  34;  Danville  First  Nat.  Bank  United  States. — Johnson  v.  Drew, 
V.  Hill,  58  Ind.  52;  McGee  v,  Robbins,  171  U.  S.  93. 

58  Ind.  463;  Fuller  v.  Wright,  59  Ind.  PrMumption  that  BmU  Imues  Were 
333;  Evansville  V.  Thayer,  59  Ind.  324;  Tried.  —  Unless  the  bill  of  exceptions 
Berlin  V.  Ogle'sbee.  65  Ind.  308;  Welsh-  shovrs  that  the  evidence  was  offered 
billig  V.  Dienhart,  65  Ind.  94;  Reeder  on  the  trial  and  rejected  by  the  court, 
V.  Maranda,  66  Ind.  485;  Milroy  v.  the  presumption  is  that  the  issues 
Qulnn,  69  Ind.  406;  Hon  v,  Hon,  70  raised  by  the  pleadings  to  which  the 
Ind.  135;  Thomas  v.  Hamilton,  71  Ind.  demurrer  was  sustained  have  been  tried 
277;  Over  V.  Shannon.  75  Ind.  352;  under  the  other  pleadings.  Curtiss  v. 
Milner  v.  Hyland,  77  Ind.  458;  Julien  Martin,  20  III.  557:  Warner  v.  Crane, 
V,  Woodsmall,  82  Ind.  568;  Heshlion  20  111.  14B;  Illinois  Cent.  R.  Co.  v, 
V,  TaliAn,  82  Ind.  576;  Kidwell  v.  Kid-  Johnson,  34  111.  389. 

well,  84  Ind.  224;  Bartholomew  County  When  Sustaining  Demurrer  Is  Prejn- 

V.  Jameson,   86  Ind.   154;    Elkhart  v.  dicial. —  Exactly  the  same  issues  must 

Wickwire,  87  Ind.  77;  Lake  Erie,  etc.,  be  raised  by  the  pleading  to  which  the 

R.  Co.  V.  Fix,  88  Ind.  381;  Keicham  v.  demurrer  is  sustained  and  by  the  other 

Brazil    Block  Coal   Co.,    88   Ind.  515;  pleadings  which  have  not  been  ruled 

West  V.  West,  89  Ind.  529  (action  to  out.  or  the  error  will  be  prejudicial, 

quiet  title);  Traylor  s'.  Dykins,  91  Ind.  Caviness    v.    Rushton,    loi    Ind.    500; 

22q;    Rowe    v.    Major,    92    Ind.    206;  Elkhart  v.  Wickwire,  87  Ind.  77. 

George  v.  Brooks,  94  Ind.  274;  Epper-  The  Yolnntary  Withdrawal,  by  the  Party 

son  V.  Hosteiter,  95  Ind.  583;  Johnson  Affected,  of  a  Pleading  which  rendered 

c^.  Putnam,  95  Ind.  57;  Harrison  School  the  one  demurred   to  redundant  will 

Tp.  V.  McGregor,  96  Ind.  185;  Caviness  not  cause  error  in  sustaining  the  de- 

V.   Rushton,    loi    Ind.   500;  Mason  v.  murrer  to  become  prejudicial.     Gibson 

Mason.   102  Ind.  38;  Luntz  v.  Greve,  County  v.  Slate,  148  Ind.  675;  Smith 

102  Ind.  173;   Landwerlen  v.  Wheeler,  v.   Pinnell,   143  Ind.  485;  Cincinnati, 

106  Ind.  523:  O' Donahue  z.  Creager,  etc.,    R.   Co.    v.   Smith,  127  Ind.  461; 

117  Ind.  372;  Seymour  e/.  Cummins,  119  Harding  v.  Cowgar.  127  Ind.  245;  Kid- 

Ind.    148;    Lawrenceburgh    Furniture  well  v.  Kidwell,  84  Ind.  224;  Reeder  z^. 

Mfg.  Co.  V.  Hinke,   119  Ind.  47;  Hall  Maranda,  66  Ind.  485. 

V.   Hedrick,    125    Ind.    326;     Harding  1.  Sims   v,    Frankfort,  79  Ind.  446; 

V,    Cowgar,    127    Ind.    245;      Cincin-  Eve  v.  Louis,  91  Ind.  457;  Epperson  v, 

nati,  etc..    R.  Co.   v.  Smith,  127  Ind.  Hostetter,  95  Ind.  583;  Abdil  v.  Abdil, 

461;  Smith   V.   Pinnell,   143    Ind.  485;  33  Ind.  460;  Johnson  v.  Breedlove,  72 

Watson  IK  Lecklider.  147  Ind.  395  (ac-  Ind.  368;  Overv.  Shannon,  75  Ind.  352, 

tion   to  quiet  title);  Gibson  County  v.  disapproving  several   cases   containing 

State,  148  Ind.  675;  Hamilton  v.  Love,  expressions  indicating  or  sanctioning  a 

152  Ind.   641;    Metzger  v.    Hubbard,  difjferent  doctrine.      Contra^   Sears  v. 

153  Ind.  T89;  Raynes  v.  Kokomo  Lad-  Shrout,  24  Ind.  App.  313;  Manhattan 
der,  etc.,  Co.,  153  Ind.  315;  McDowell  L.  Ins.  Co.  v.  Doll,  80  Ind.  113;  Carter 
V.  North,  24  Ind.  App.  435;  Burket  v.  v.  Thomas,  3  Ind.  213. 

Miller,  (Ind.  App.  1899)  55  N.  £.  Rep.  2.  Pleas  at  Common  Law. —  Davis  v, 

500;  McKinney  v  Cabell,  24  Ind.  App.  Stuard,  99  Pa.  St.  295,  11  W.  N.  C.  (Pa.) 

676;  Bash  V.  Young,  2  Ind.  App.  297;  366;  Schriver   v.    Nace,    5   York   Leg. 

Clodfelter  v.  Lucas,  7  Ind.  App.  379;  Rec.   (Pa.)   131;    Blankenship  r.   Ely, 

Patrons  Mut.  Aid  Soc.  v.  Hall,  19  Ind.  (Va.  1900)  36  S.  E.  Rep.  484;  Richmond 

App.  118;  Peterson  r.  Dickey,  8  Blackf.  Union  Pass.  R.  Co.  v.  New  York,  etc., 

(Ind.)  427:  Cohee  v.  Cooper,  8  Blackf.  R.  Co.,  95   Va.  386-  George  Campbell 

(Ind.)  X15.  Co.  V.  Angus,  91   Va.  438;  Virginia  F. 
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d.  As  Surplusage.  —  Where  a  pleading  or  a  distinct  part 
thereof  is  thus  unnecessary  or  superfluous,  if  it  is  not  stricken 
out  it  constitutes  surplusage  thereafter  during  the  further  course 
of  the  litigation.^ 

8.  Intenningling  Causes  of  Aetion  or  Ghroonds  of  Defense  —  a.  Gen- 
eral Rule  as  to  Duplicity  and  Multifariousness.  —  A 
pleading  which  contains  a  statement  of  a  good  cause  of  action  or 
defense   has   never  been  held  liable  to  an  attack  for  duplicity 

&  M.  Iqs.  Co.  v.  Back,  88  Va.  517;  Nash  v.  McCaulejr,  (C.  PI.  Spec.  T.)  9 
BaUimore.  etc.,  R.  Co.  v,  Whittingion,  Abb.  Pr.  (N.  Y.)  159;  Hoard  v.  Garner, 
30  Grail.  (Va.)  805;  Fant  v.  Miller,  17  i  Sandf.  (N.  Y.)  614. 
Gratt.  (Va.)  47;  BaUimore,  eic,  R.  Co.  When  Pleadhig  Xaj  Be  Tiled  ai  of 
V.  Polly,  14  Gratt.(Va.) 447;  BaUimore,  Conrte. —  Where  ihe  pleading  is  one 
etc.,  R.  Co.  v.  Lafferty,  14  Gratt.  (Va.)  which  the  pleader  has  an  unqualified 
478;  Reed  v,  Hanna,  3  Rand.  (Va.)  56;  right  to  file  as  of  course,  his  adversary 
Beebe  v.  Eakle,  43  W.  Va.  502:  Van  has  no  right  to  object,  nor  has  the 
Winkle  v.  Blackford,  28  W.  Va.  670;  court  authority  to  listen  to  objections, 
Wellsburg  First  Nat.  Bank  v,  Kimber-  to  the  filing.  Any  irrelevant  or  re- 
land,  16  W.  Va.  555;  Hale  v.  West  dundant  matter  contained  in  it  must 
Virginia  Oil,  etc.,  Co.,  11  W.  Va.  229;  be  expunged  on  motion  made  subse- 
Merchants',  etc..  Bank  v,  Evans.  9  W.  quent  to  its  being  put  in.  Turner  v. 
Va.  373;  Reid  v.  Rew,  2  Dowl.  N.  S.  New  Farmers'  Bank,  (Ky.  1897)  43  S. 
543:  Warner  v.  Wainford,  Hob.  127.  W.  Rep.  721. 

Statute  Allowing  Several  Xatten  of  Be-  1.  Bruck  v.  Tucker,  42  Cal.  346; 
fente.  —  Where  the  statute  allows  the  Ryan  v.  People,  62  III.  App.  355, 
defendant  to  plead  as  many  several  affirmed  it^  III.  143;  Hewlett  t/.  Mills, 
matters  as  he  shall  think  necessary  for  22  111.  341;  Lowry  v,  McAltstcr,  86 
bis  defense,  but  requires  him  first  to  Ind.  543;  Lamasco  City  v.  Brinkmeyer, 
obtain  leave  for  such  double  pleading,  12  Ind.  349.  See  also  Puget  Sound 
these  two  parts  of  the  statute  are  Iron  Co.  v.  Worthington,  2  Wash.  Ter. 
reconciled  by  considering  that  on  the  472,  opinion  of  Wingard,  J. 
one  hand  the  defendant  has  a  right  to  iMue  Veed  Kot  Be  Joined.  —  A  redun- 
plead  as  manysereral  matters  as  are  dant  paragraph  contained  in  a  com- 
necessary  for  his  defense,  and  on  the  plaint  need  not  be  answered  by  the 
other,  the  court  shall  decide  whether  defendant.  Holcraft  v.  King,  25  Ind. 
the  matters  proposed  to  be  pleaded  352;  Preston  v.  Beall,  (Ky.  1892)  19  S. 
are  necessary.  Jackson  zr.  Stetson,  15  W.  Rep.  I7>j.  Nor  is  it  necessary  to  put 
Mass.  48,  wherein  it  was  further  said:  in  a  replication  to  a  redundant  plea  or 
"  Now,  as  the  court  can  never  be  pre-  defense.  Hulingv.  Florida  Sav.  Bank, 
sumed  to  know  the  grounds  on  which  19  Fla.  695;  Sammis  v.  Wightman,  31 
the  defendant  intends  to  rely  in  hisde-  Fla.  10;  Ryan  v.  People,  62  111.  App. 
fense,  ii  is  obvious  that  there  are  but  355,  affirmed  165  111.  143;  Deane  v,  John 
two  cases  in  which  they  can  ever  know,  A.  Tolman  Co.,  83  HI.  App.  486;  How- 
wit  h  certainly,  that  any  proposed  plea  lett  v.  Mills,  22  111.  341:  Frear  v.  Bryan, 
is  unnecessary.  One  is  when  the  12  Ind.  343;  Cain  v,  Flynn,  i  Dana 
matter  of  the  second  plea  is  involved  (Ky.)  143. 

in  the  first,  and  may  be  as  well  proved  Where  several  argumentative  denials 

under  the  first  plea;  as  in  assumpsit,  pleaded  with  the  general  issue  are  not 

when  I  he  defendant  proposes  to  plead  stricken  out,  but  are  allowed  to  stand, 

the   general   issue,    and   also  that  the  they  close  the  issuf  and  neither  call, 

contract  is  void  by  the  statute  of  usury,  for    nor    admit    of    a   reply.     Uhl   v. 

Here,   as  the   usury   may  be  as  well  Harvey,  78  Ind.  26;  State  v,  Blair,  32 

proved   under  the  general   issue,   the  Ind.  313. 

court  may   reject  the  second  plea  as  An  Answer  in  Ghanoory  that  is  but  a 

unnecessary.*'  repetition  of  another  answer  already 

Amended  Pleadings. —  Perkins  cr.  Mor-  in,  and  on  which  issue  has  been  joined, 

gan,  107  Ga.  835;  Marsh  v,  Chown,  104  needs  no  replication  and  may  well  be 

Iowa  556;  Whitaker  v,  Sigler,  44  Iowa  treated  as  mere  surplusage.     Cook  v 

419;  Mayer  v.  Woodbury,  14  Iowa  57;  Moulton,  64  111.  App.  419. 
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because  of  surplusage.^     Nor  will  surplusage  in  a  pleading  in 
chancery  make  it  multifarious  or  double.* 

b.  Under  Code  Practice  —  (i)  Complaint  or  Petition  —  (a) 
Bemiirror  for  Miqoindor.  —  Where  a  count  or  paragraph  in  a  complaint 
or  petition  is  defective  for  duplicity  in  statement,  various  reme- 
dies are  open  to  the  defendant  whereby  he  may  require  its 
amendment  to  conform  to  the  rules  of  code  pleading.  Where 
more  than  one  of  the  causes  intermingled  are  sufficiently  well 
pleaded  to  raise  an  issue,  if  they  are  such  as  may  not  be  joined 
in  one  action,  a  demurrer  for  misjoinder  will  lie.' 

1.  Declarations.  —  Perry  v.  Marsh,  25  cause  of  action  or  ground  of  defense; 

Ala.   659;    Raymond    v,    Starges,    23  but  statements  of  another  cause  of  ac- 

Conn.   134;   Shepherd  v.  Shepherd,  i  tion  or  defense,  whether  good  or  bad, 

C.  B.  849,  so  E.  C.  L.  849.  constitute  mere  redundancy  and  sur- 

Pleas.  —  Harrison    v.    Hart,    21    III  plusage,  and  will  not  vitiate.     Evans 

App.   348;   Bruce   v,  Mathers,  2  Bibb  r.  Watrous,  2  Port.  (Ala.)  205;  Calllson 

(Ky.)  294;  Siewardson  v.  White,  3  Har.  v.  Lemons,  2  Port.  (Ala.)  145:  Lrewis  v, 

&  M.  (Md.)455;  Deford  v,  Hewlett,  49  Lee  County,  66  Ala.  480;  Houston  v. 

Md.  51;  Lord  V,  Tyler,  14  Pick.  (Mass.)  Hilton,  67  Ala.  374;  Cannon  v.  Lindsey, 

156;  Webber  7/.  Shearman,  3  Hill  (N.  85  Ala.  198,  7  Am.  St.  Rep.  38. 

Y.)  547:  Derby  v,  Jacques,  i  Cliff.  (U.  2.  Bell  v.   Woodward,  42  N.  H.  181; 

S.)  425,  7  Fed.  Cas.  No.  3,817.  Davison  v.  Schermerhorn,  i  Barb.  (N. 

Beplieations.  —  Hampshire     Manu'  Y.)48o;  Claridge  z/.  Hoare,  14  Ves.  Jr. 

facturers   Bank   v,    Billings,  17   Pick.  59.     See  generally  article  Multifari- 

(Mass.)87;  Russell  z/.  Rogers,  15  Wend.  ousNRSS  and  Misjoinder  (in  Equity), 

(N.  v.)  352;  Webber  v.  Shearman,  3  vol.  14,  p.  194. 

Hill  (N.   v.)  547;  Pilsher  v.  Hart,   I  Irrelevant  or  Sednndant  Matter  —  Code 

Humph.  (Tenn.)  524.  Pleading.  —  Matter    which     may    be 

Indictments.  —  See    article    Indict-  stricken  out  on  motion  under  the  sec- 

MENTs.  Informations,  AND  Complaints,  tion  of  the  code  which  provides  that 

vol.  10,  p.  535.  remedy  for    irrelevant    or  redundant 

Teohnioal  and  Substantial  Snffldenoj.  matter  contained   in   a   pleading  will 

—  To  render  a  pleading    double    the  not  constitute  multifariousness.     Mc- 

different  causes  of  action  or  grounds  Glothlin  v.  Hemery,  44  Mo.  353. 

of  defense  must  be  sufficient  in  sub-  8.  Bemnrrer  for  Misjoinder.  —  Where 

stance  and  included  in  one  paragraph;  causes  of  action  are  improperly  united, 

but  the  fact  that  one  of  the  statements  the  remedy  is   by  demurrer,  whether 

is  merely  technically  defective  will  not  they  are  or  are  not  properly  separated 

prevent  the  pleading  from  being  bad  or  numbered.     Band mann  z/.  Davis,  23 

fordupllciiy.   Booher  1^.  Goldsborough,  Mont.  382;  Goldberg  v.   Ttley,  60  N. 

44    Ind.    490,    approving    Swinney    ».  Y.  427;  Gunn  v.  Fellows,  41  Hun  (N. 

Nave,  22  Ind.   178,  criticising  Thomp-  Y.)  257;    St.  John  v.  Pierce,  22  Barb, 

son  V.  Oskamp,  19  Ind.  399.  (N.  Y.)  362,  affirmed  4  Abb.  App.  Dec. 

In  Shepherd  V.  Shepherd,  I  C.  B.  849,  (N.    Y.)   140;    Harsen    v,    Bayaud.    5 

50  E.  C.  L.  849,  it  was  held  that  it  may  Duer  (N.  Y.)  656;  Quintard  v,  Newton, 

be  the  rule  in  case  of  a  plea  that  it  is  5  Robt.  (N.  Y.)  72;  Waller  v.  Raskan, 

none  the  less  double  because  one  of  the  (Supm.  Ct.  Spec.  T.)  12   How.  Pr.  (N. 

matters  which  constitute  the  duplicity  Y.)  28.    Ow/rj,  Cheney  v.  Fisk,  (Supm. 

is  informally  pleaded,  but  that  there  is  Ct.  Gen.  T.)  22  How.  Pr.  (N.  Y.)  236. 

no  authority  to  show  that  this  equally  Whether  Semedy  by  Demurrer  Exolu- 

holds  in  the  case  of  a  declaration.  sive.  —In   Montana   it   has  been   held 

In  AV^^ma.  it  is  held  that  since  du<  that  a  demurrer  for  misjoinder  is  the 

plicity  is  matter  of  form  which  must  only  remedy  that  can  be  invoked  where 

have  been  raised  by  special  demurrer,  causes  of  action  are  improperly  joined, 

and  since  special  demurrers  are  abol-  Bandmann  v,  Davis,  23  Mont.  382. 

ished  by  statute,  except  in  the  case  of  In  New  York  it  has  been  held  that  a 

dilatory  pleas,  a  pleading  is  not  double  demurrei  for  misjoinder  will  never  lie 

provided  it  contains  one  substantial  where  the  causes  of  action  are  not 
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(b)  Kotlm  to  Ibke  Beflaite  and  Certain.  —  If  the  different  causes  of 
action  may  be  properly  joined,  a  motion  to  make  the  pleading 
more  definite  and  certain  by  separately  stating  and  numbering 
them,  but  not  a  demurrer,  is  proper.* 

(e)  Motion  to  Eleot  or  Set  Aside.  —  Both  where  the  joinder  of  the 
different  causes  is  authorized  and  where  there  is  improper  joinder, 
it  has  been  held  that  an  application  may  be  made  to  compel  the 
plaintiff  to  elect  upon  which  cause  he  will  proceed  to  trial, ^  or  to 

separately  stated,  because  that  would  And  see  generally  article  Definite- 

be  the  same  thing  as  a  demurrer  for  ness    and    Certainty  in   Pleadings 

duplicity,   which  is  understood  to  be  vol.  6.  p.  246. 

abolished;  that  the  only  remedy  is  by  Contra.  —  Early  cases  in  New  York 

motion  to  strike  out  one  of  the  causes  overruled    by   those   cited  supra  held 

as  irrelevant  or  redundant.     Cheney  cr.  that  the  code  remedy  for  misjoinder 

Fisk  (Supm.  Ct.  Gen.  T.)  22  How.  Pr.  applied  as  well  where  causes  of  action 

(N.  Y.)  236.     To  the   same  effect  see  which    might    be    joined   were   inter- 

Gooding  V.  M'Alister,  (Supm.  Ct.  Spec,  mingled  in  one  count  or  paragraph  as 

T.)  9  How.  Pr.  (N.  Y.)  123.  where  causes  were  improperly  joined. 

1.  Nf7u  York,  —  Bass  ».  Comstock,  38  Moore  v.  Smith,  (Supm.  Ct.  Spec.  T.) 

N.  Y.  21,  36  How.  Pi.(N.  Y.)382;  Con-  10  How.   Pr.  (N.  Y)  361;  Strauss  ». 

aughty  V,  Nichols,  42  N.  Y.  83;  Logan  Parker,  (Supm.   Ct.  Soec.  T.)  9  How. 

V.  Moore,  (Supm.  Ct.  Spec.  T.)  27  Civ.  Pr.  (N.  Y.)  342.  Van  Namee  v.  People. 

Pro.   (N.   Y.)  241:    Blake   v.   Barnes,  (Supm.   Ct.  Spec.  T.)  9  How.  Pr.  (N. 

(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  933;  Y.)  198;  Getty  v,  Hudson  River  R.  Co., 

Griffith  V,  Friendly,  (Supm.  Ct.  Spec.  (Supm.  Ct.  Spec.  T  )  8  How.  Pr.(N.  Y.) 

T.)  30  Misc.  (N.  Y.)  393;  Daly  v.  Wola.  177;  Pike  v.  Van  Wormer,  (Supm.  Ct. 

neck,  (Supm.  Ct.  Spec.  T.)29  Misc.  (N.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  171;  Dur- 

Y.)  162;  (^unn  V,  Fellows,  41  Hun  (N.  kee  v,  Saratoga,  etc.,  R.  (^o.,  (Supm. 

Y.)  257;  Hess  V.  Buffalo,  etc.,  R.  Co.,  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  226,  2 

29  Barb.  (N.  Y.)  391 ;  Harsen  z/.  Bayaud,  Code   Rep.    (N.    Y.)    145;    Acome    v. 

5  DuerlN.  Y.)  656;  Colton  v.  Jones,  7  American  Mineral  Co.,  (Supm.  Ct.)  11 

Robt.   (N.    Y.)    164,   affirmed   without  How.  Pr.  (N.  Y.)  24. 

opinion  6  Alb.  L.  J.  168;  Quintard  v,  IHstlnction  Between  Bemurer  and  Xo- 

Newton,  5  Robt.  (N.  Y.)  72;  Badger  t^.  tion.  —  **  H   this  question  of  the  suf- 

Benedict,  (C.  PI.  Spec.  T.)  4  Abb.  Pr.  ficiency   of    the   complaint    arose    on 

(N.  Y.)  I'jt^affifmed  1  Hilt.  (N.  Y.)  414;  demurrer,  the  court  would  determine 

Forsyth   v.  Edminston,  (N.  Y.  Super,  what  cause*  of  action  the  pleader  in- 

Ct.)  II  How.  Pr.  (N.  Y.)  408;  Peckham  tended  to  set  out,  and  whether  it  was 

v.  Smith,  (Supm.  Ct.)  9  How.  Pr.  (N.  sufficiently  set  out.     Kewaunee  County 

Y.)  436;  Wood  V,  Anthony,  (Supm.  Ct.)  v.  Decker,   30  Wis.  624.     On  a  motion 

9  How.  Pr.  (N.  Y.)  78.  to  make  the  complaint  definite  and  cer- 

South  Carolina.  —  Buist  v.  Salvo,  44  tain,  the  coDit  will  require  the  plain- 

S.  Car.  143  \aMro7/ed  in  Lawson  v.  Gee,  tiff   to  make    *  the    precise   nature   of 

57  S.  Car.  502];  Saunders  v.  Phelps  Co.,  the  charge  '  —  the  cause  of  action  — 

53  S.  Car.  173;  Cartin  v.  South  Bound  '  apparent'  upon  the  face  of  the  com- 

R.  Co.,  43  S.  (3ar.  221;  Ruff  v.  Colum-  plaint."     Johns  v.  Northwestern  Mut. 

bia,  etc.,  R.  Co.,  42  S.  Car.  114;  Jackins  Relief  Assoc,  87  Wis.  11 1. 

t'. 'Dickinson,  39  S.  Car.  436;  Reed  v.  2.  Bonney  v.  Reardin,  6  Bush  (Ky.) 

Northeastern   R.   Co.,   37   S.  Car.  42;  34;  Hess   t/.    Buffalo,   etc.,  R.  Co.,  29 

Westlake  v.    Farrow,  34  S.  Car.  270;  Barb.  (N.  Y.)  391;  Quintard  «/.  Newton, 

Hellams  v,   Switzer,    24  S.   Car.    39;  5  Robt.  (N.  Y.)  ^2;  Springsteed  r.  Law- 

Childers  v,   Verner,  12  S.  Car.  i,  cited  son,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 

in  Jerkowski  v,  Marco,  56  S.  Car.  241.  (N.  Y.)  328,  23  How.   Pr.  (N.  Y.)  302; 

Wisconsin, — Johns  v.  Northwestern  Cheney  v,  Fisk,  (Supm.  Ct.  Gen.  T.)  22 

Mut.     Relief     Assoc,    87    Wis.    iii;  How.    Pr.    (N.    Y.)  236;    Gooding   v. 

Barndt  v.  Frederick,  78  Wis.  i ;  Sentinel  M'Alister,  (Supm.  Ct.  Spec  T.)  9  How. 

Co.  V.  Thomson,  38  Wis.  489;  Riemer  Pr.  (N.  Y.)  123;  Saunders  v.  Phelps  Co., 

V,  Johnke,  37  Wis.  258;  Clark  v,  Lang-  53  S.  Car.  173;  Cartin  v.  South  Bound 

worthy,  I2  Wis.  442.  R.  Co.,  43  S.  Car.  221;  Ruff  v,  Colum- 
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have  the  whole  complaint  set  aside  for  the  irregularity.*  But 
this  has  been  denied,^  except  as  to  the  remedy  by  motion  to  elect 
where  the  causes  are  such  as  may  not  be  joined  in  one  action.' 

(d)  Motion  to  Strike  Ont  u  IrreloTant  or  Sedundant.  —  The  defendant  is 
not  confined  to  remedies  for  compelling  the  plaintiff  to  restate 
his  causes  of  action  in  correct  form,  but  he  may  move  to  strike 
out  as  irrelevant^all  allegations  not  material  to  the  statement  of  a 
single  cause,  at  least  where  they  are  so  defective  as  not  to  raise 
a  distinct  issue.**    And  this  remedy  has  been  applied  in  many 

bia,  etc.,  R.  Co.,  42  S.  Car.   114;  Reed  Bound  R.  Co.,  43  S.  Car.  221;  Buist  r. 

V,  Northeastern  R.  Co.,  37  S.  Car.  42.  Salvo,  44  S.  Car.  143;  Lawson  v.  Gee, 

See  also  Reeve  v,  Dennett,  145  Mass.  23.  57  S.  Car.  502. 

1.  RiJder  v.  Whitlock,  (Supm.  Ct.  Washington,  —  Times  Pub.  Co.  v. 
Spec.   T.)   12   How.    Pr.   (N.   Y.)  208;  Everelt,  9  Wash.  518. 

Blanchard  v.  Strait,  (Supm.  Ct.  Spec.  Wisconsin,  —  Saveland  v.  Green,  36 

T.)  8  How.  Pr.  (N.  Y.)  83;  Quiniard  v.  Wis.  612. 

Newton.  5  Robt.  (N.  Y.)  72.  Irrelevant, Not  Sedundant.  —  Such  un- 

2.  Motion  to  Set  Aside  Complaint. —  necessary  allegations,  where  they  are 
Wood  V.  Anthony,  (Supm.  Ct.)  9  How.  pertinent  exclusively  toother  causes  of 
Pr.(N.Y.)  78;  Strauss  I/.  Parker,  (Supm.  action  than  the  one  well  pleaded,  can- 
Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  342.  not  be  regarded  as  redundanl   in  any 

Motion  to  ^^eot.  —  It  has  been  held  proper    sense  of    that    term   as   used 

that   where   the  different  causes    are  in    the  code.     Van  Namee   v.  Peoble, 

such  as  may  be  joined  in  one  action,  a  (Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 

motion  to  elect  is  not  a  proper  remedy,  Y.)  198. 

but  there  should  be  rather  an  applica-  Power  to  Amend  After  Order  Striking 

tion  to  make  the  complaint  more  defi-  Ont.  —  The  order  striking  out  the  irrele- 

nite  and  specific  by  separately  stating  vant  matter  does  not  interfere  with  the 

and  numbering  the  causes.     Colion  &.  po  wer  of  the  court  to  permit  the  amend- 

Jones.  7  Robt.  (N.  Y.)  164,  649,  affirmed  ment  of  the  complaint  if  the  causes  of 

without  opinion  in  6  Alb.  L.  J.  168.  action  are  such  as  may  be  joined  by 

8.  Peyton  v.  Rose,  41  Mo.  257;  Con-  stating  therein  facts  which,   together 

aughiy  V.  Nichols,  42  N.  Y.  83;  Tuers  with  the  matter  stricken  out,  will  con- 

V,   Tuers,    100   N.   Y.    196;  Barndt  t/.  stitute  a  good  cause  of  action.     In  such 

Fiederick,  78  Wis.  i.  case  the  matter  rejected  as  irrelevant 

^,  Colorado.  —  Mullen    v.    Wine,    9  will  be  restored  to  the  pleading  and 

Colo.  167.  made  relevant  by  the  additional  aver 

Kentucky.  —  Bonney    v,    Reardin,   6  ments.    Saveland  r/.  Green,  36  Wis.  612. 

Bash  (Ky.)  34.  Whether  Motion  to  Strike  Is  Ezclnsive. 

Missouri,  —  Peyton  v.  Rose,  41  Mo.  —  It  has  been  generally  held  that  the 

257.  remedy  by  motion  to  strike  out  is  ex- 

New    York, — Schroeder  v.   Young,  elusive  where  only  one  of  the  causes  of 

(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp.  action  intermingled  in  a  single  count 

no;  Nealis  v.  Lissner,  52  Hun  (N.  Y.)  or  paragraph  is  well  pleaded.     Thus  a 

503;   Trenndlich   v.   Hall,  (Supm.  Ct.  demurrer  for  misjoinder   will  not  lie 

Spec.  T.)  7  Civ.  Pro.  (N.  Y.)  62;  Corbia  under  such  circumstances.    Trenndlich 

V.  George,  (Supm.  Ct.  Spec.  T.)  2  Abb.  v.  Hall,  (Supm.  Ct.  Spec.  T.)  7  Civ.  Pp. 

Pr.  (N.  Y.)  465;  Conaughty  v.  Nichols,  (N.  Y.)  62;  Times  Pub.  Co.  v.  Everett. 

42   N.    Y.    83;    Virginia,    etc..    Inter-  9   Wash.  518;  Sullivan   v.  New  York, 

national  Land  Co.  v,  McKaye,  23  N.  etc.,  R.  Co.,  19  Blatchf.  (U.  S.)  388,  i 

Y.  Wkly.    Dijf.   37;    SuHivan   v.  New  Civ.  Pro.  (N.  Y.)  285,  61  How.  Pr.  (N. 

York,  e»:.,  R.  Co.,  19  Blatchf.  (U.  S.)  Y.)  490.     Nor  is  a  motion  to  make  the 

388,  I  Civ.   Pro.  (N.  Y.)  285,  61   How.  pleading  more  definite  and  specific  by 

Pr.  (N.  Y.)  490.  separately   stating   and    bringing   the 

Ohio.  —  Toledo  Lumber  Mfg.  Co.  c^.  causes    of    action    a    proper   remedy. 

Gross.   I  Ohio  Dec.  83,  3  Ohio  N.  P.  Toledo  Lumber  Mfg.  Co.  v.   Gross,  i 

322;  Ridenours'.  Mayo,  29  Ohio  St.  138.  Ohio  Dec.  83,  3  Ohio  N.  P.  322  \citinp 

South  Carolina.  —  Saunders  t^.  Phelps  Ridenour  v.  Mayo,  29  Ohio  St.   138]; 

Co.,  53  S.  Car.  178;  Cartin  v.  South  Saveland  v.  Green,  36  Wis.  612.     Com^ 
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instances  where  more  than  one  cause  of  action  was  substantially 
alleged.*  Where  more  than  one  cause  is  well  pleaded  the  court 
may,  however,  allow  the  plaintiff  to  elect  which  shall  be  stricken 
out,*  or  permit  him  to  amend  his  pleading  by  separately  stating 

and  numbering  them,  if  they  are  such  as  may  properly  be  joined.' 
Motion  to  Strike  Out  DupUdtom  lUttor.  —  In  some  states  duplicity  is 

pare  Childers  v,  Verner«  12  S.  Car.  i,  matter   and    surplusaj^e,     allegations 

t'itfd  in  Jerkowrski  v,  Marco,  56  S.  Car.  which    are    not    appropriate    to    one 

241,  wherein  it  was  held  that  the  de-  cause  of    action    only.      Westlake  v. 

fcndants  might  have  demanded  sep-  Farrow,  34   S.   Car.    270.     In  a  later 

arate  and  more  distinct  statements  of  case  the  question  was  raised  as  to  the 

allegations  of  fact  which  constituted  propriety  of  this  remedy,  but  not  de* 

imperfect  statements  of  several  differ-  cided.  the   motion   being   refused   for 

ent  grounds.  not  having  been   noticed.    Jackins  v. 

1.  New  York, —  Schroeder  v.  Young,  Dickinson,  39  S.  Car.  436. 

(Supm.  Ci.  App.   Div.)  63   N.  Y.  Supp.  England  and  Canada.  —  Under  pro- 

iio;   Dorman  v,   Kellam,   (Supm.  Ct.  visions  which  obtain  in  England  and 

Gen.   T.)  4  Abb.   Pr.  (N.  Y.)  202,   14  Canada  for  the  striking  out  of  matter 

How.  Pr.  (M.  Y.)  184;  Neresheimer  v.  which  tends  to  prejudice,  embarrass, 

Bowe,  II  Daly  (N.  Y.)  306,  3  Civ.  Pro.  or  delay  the  fair  trial  of  the  action,  it 

(N.  Y.)  368:  Cheney  v.  Fisk,  (Supm.  has  been  held  that  a  rambling  pleading 

Ct.  Gen   T.)  22  How.   Pr.  (N.  Y.)  236;  mixing  up  several  grounds  of  action  or 

Hunter  v.  Powell,  (Supm.  Ct.  Gen.  T.)  defense,   and    composed    of    different 

15    How.    Pr.  (N.   Y.)  221:  Waller  v,  matters  of  fact  and  law,  must  be objec- 

Raskan.  (Supm.  Ct    Spec.  T.)  12  How.  tionable.     Abell  v,  McLaren,  31  U.  C. 

Pr.    (N.    Y.)  28;    Robinson    v.   Judd,  C.  P.  517. 

(Supm.  Ct.  Spec.  T.)  q  How.  Pr.  (M.  Bemedy  Liberally  Applied.  —  In  Waller 

Y  )  378;  Gooding  v.  M'Alister,  (Supm.  v.    Raskan,   (Supm.    Ct.   Spec.  T.)   12 

Ct.  Spec.  T.)  9  How.   Pr.  (N.  Y.)  123;  How.  Pr.  (N.  Y.)  28,  it  was  held  that 

Smith  V.  Hallock,  (Supm.  Ct.  Spec.  T.)  the  rule  that  the  defendant  in  such  a 

8  How.  Pr.  (N.  Y.)  73;  Benedict  v,  Sey-  case  is  at  liberty  to  have  all  not  ma- 

mour,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  terial  to  one  cause  of  action  or  defense 

(N.   Y.)  298,  €tpproved  in   Quintard  v,  stricken  out  as  irrelevant  is  salutary 

Newton,   5  Robt.  (N.  Y.)  72.     Contra^  and  should   be  liberally  applied;  that 

as  to  causes  of  action  which  may  be  the  plaintiff  being  at  fault,  the  defend- 

joined.  Colton  v.  Jones,  7  Robt.  (N.  Y.)  ant  is  at  liberty  to  elect  which  of  the 

164,  6|9   \nffirfned  without  opinion  6  causes  he  will  consider  as  intended  to 

Alb.  L.J.  iCS]     wherein  it  was  said:  be  litigated,  and  to  demand  that  all  the 

"  The  remedy  is  not  by  lying  in  wait  balance  be  stricken  out,  even  though 

until  the  trial  to  make  the  objection,  the  cause  which  he  elects  to  have  re- 

nor  by  demurrer  or  motion  to  strike  tained  would  be  demurrable,  while  the 

o  Jt  either  cause  of  action,  or  to  compel  other  would  not. 

ihe  plaintiff  to  elect  between  them,  be*  2.  Fox  v.  Rogets,  (Idaho  1899)  59 
cause  he  has  a  right  to  join  them;  but  Pac.  Rep.  538,  wherein  it  was  said: 
by  a  motion  to  make  the  complaint  '*  The  remedy  in  such  case  is  by  mo- 
definite  and  certain,  so  as  to  know  tion  to  require  plaintiff  to  elect  which 
whether  the  plaintiff  means  to  rely  on  cause  he  will  prosecute,^and  to  strike 
both  or  only  one  of  the  causes  of  ac-  out  all  matter  relating'  to  the  other 
tion,  and,  if  so,  which.  *  »  *  The  causesof  action;  "  Barndt  t^.  Frederick, 
plaintiff  would  then  have  had  an  op-  78  Wis.  i;  People  v.  Tweed,  63  N.  Y. 
portunity  to  amend  his  complaint  by  194  [dismissing  appeal  ixova  5  Hun  (N. 
inserting  the  magic  words  which  would  Y.)  363];  Williams  v.  Gannon,  2  N.  Y. 
divide  the  causes  of  action  into  two."  L.   Bui.   19.     See  also  supra^  V.  3.  b. 

South  Carolina,  —  In  this  state  it  was  (i)  (r)  Motion  to  Elect  or  Set  Aside. 

held  in  one  case  that  the  defendant  may  8.  Fox   v.    Rogers,  (Idaho   1899)   59 

move  either  to  make  the  pleading  more  Pac.   Rep.   538;    Schroeder  v.  Young, 

definite  and  certain  by  alleging  in  it  (Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp. 

distinct  causes  of   action  stated  sepa-  no;  Goodingz/.  M'AlIister,  (Supm.  Ct, 

rately,  or  to  strike  out  as  redundant  Spec.  T.)9  How.  Pr.  (N.  Y.)  123. 
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declared  by  special  statutory  provision  to  be  an  objection  which 
may  be  remedied  by  motion  to  strike  out.* 

(e)  Sorpliiiage  —  aa.  In  General.  —  Whenever  the  sufficiency  of  a 
count  or  paragraph  is  questioned  before  or  at  the  trial  by  demur- 
rer or  in  some  other  proper  way,  it  is  for  the  court  to  determine 
the  character  of  the  cause  or  causes  of  action  set  out  and  the 
relief  which  the  law  affords ;  *  and  if  the  defendant  does  not 
avail  himself  of  a  motion  to  strike  out  as  irrelevant  or  redundant, 
or  other  appropriate  remedy,  objections  that  different  causes  or 
allegations  pertaining  thereto  are  intermingled  will  be  waived.' 

bb.  Formal  Allegations.  —  Allegations  merely  formal  or  technical 
which  would  have  been  important  under  the  former  practice  are 
unnecessary,  and  if  repugnant  to  the  legal  conclusions  arising  on 
the  facts  stated  they  will  be  rejected  as  surplusage.** 

cc.  Prayers  for  Relief.  —  While  a  prayer  for  the  relief  to  which 
the  pleader  supposes  himself  entitled  is  one  of  the  essentials  of 
the  complaint  and  is  properly  considered  in  passing  upon  its 
sufficiency,*  if  the  facts  do  not  support  the  relief  demanded,  in 

1.  Exley  V.  Berryhill,  36  Minn.  117;  Y.  607  [affirmed  sikb  nom.  Sheldon  v, 
McKay  v,  Campbell,  i  Sawy.  (U.  S.)  Wood,  2  Bosw.  (N.  Y.)  267],  wherein 
374,  2  Abb.  (U.  S.)  120,  16  Fed.  Cas.  the  court  said:  **  We  cannot  now  say 
No.  8,839.  ^^^  see  the  various  codes,  that  a  particular  phrase  makes  a  panic- 
particularly  Rev.  Stat.  Mo.  (1899),  ular  form  of  action,  so  that  a  party  by 
%  613  its  use  may  shut  hfmself  out  from  the 

2.  Siebrecht  v.  Siej^el-Cooper  Co.,  38  remedy  which  his  facts  would  give 
N.  Y.  App.  Di'..  549;  McDonough  v.  him;"  Eno  7/.  Woodworth,4N.  Y.  249, 
Dillingham,  43  Hun (N.Y.)493;  Edgar  53  Am.  Dec.  370;  Siebrecht  w.  Siegel- 
V.  Galveston  City  Co.,  46  Tex.  421;  Cooper  Co.,  38  N.  .Y.  App.  Div.  549; 
Meeker  v,  Gilbert,  3  Wash.  Ter.  369,  McDonough  v,  Dillingham,  43  Hun 
wherein  the  court  said:  **  Under  our  (N.  Y.)  493;  Quintard  ».  Newton,  5 
system  there  is  but  one  form  of  action,  Robt.  (N.  Y.)  72;  Meeker  v,  Gilbert,  3 
denominated   a  civil    action,  and  the  Wash.  Ter.  369. 

facts  alleged  in  the  pleadings  are  alone  Separately  Stating  Single  Caneet  of  Ae- 
to  be  looked  to  to  ascertain  whether  tion.  —  Where  a  single  cause  of  action 
the  relief  is  to  be  equitable  or  legal,  is  separately  stated  as  several  causes. 
The  form  or  manner  of  the  allegations  the  formal  allegations  dividing  the 
has  no  significance  in  that  regard;  the  statements  will  be  rejected  as  surplus- 
prayer  of  the  plaintiff  or  defendant  is  age  on  objection  to  the  sufficiency  of 
without  weight;  the  manner  in  which  the  complaint  or  for  misjoinder  of 
the  parties  may  have  thought  best  to  causes.  Andrews  v.  Alcorn,  13  Kan. 
treat  it  in  their  pleadings  is  unimpor-  351  [followed  in  Curtis  v.  Buckley,  14 
lant.  The  question  is  as  to  the  facts  Kan.  449];  Waite  v.  Sabel,  (Supm.  Cc. 
alleged."  App.  Div.)  62  N.  Y.  Supp.  410;  Weeks 

8.  Pevton  v.  Rose,  41  Mo.  257;  Con-  v.  Corn  well,    (Supm.    Ct.  Gen.   T.)  9 

aughtv  V.  Nichols,  42  N.  Y.  83:  Mar-  Civ.  Pro.  (N.  Y.)  28;  Hillman  v.  Ilill- 

quat  V,  Marquai,  12  N.  Y.  336;  Veeder  man,  (Supm.  Ct.  Gen.  T.)  14  How,  Pr. 

V.  Cooley,  2  Hun  (N.  Y.)  74,  4  Thomp.  (N.  Y.)  456;  Ward  v.  Ward,  (Supm.  Cl 

&  C.  (N.  Y.)  245;  Laddz^.  Arkell,  37  N.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  145; 

Y.  Super.  Ct.  35;  Quintard  v.  Newton,  State  v.  Young,  65  N.  Car.  579;  Fox  v. 

5  Robt.  (N.  Y.)  72;  Barndt  ».  Frederick,  Pennsylvania  R.  Co.,  2  Handy  (Ohio) 

78  Wis.  I;  Kewaunee  County  v.  Decker,  170  [cited  in  Citizens  Nat.  Bank  v.  Cin- 

30  Wis.  624.  cinnati,  etc.,  R.  Co.,  9  Cine.  L.  Bui. 

4.  Rogers   v.    Duhart,   97  Cal.    500;  355,  8  Ohio  Dec.  (Reprint)  788];  Agque 

Union  Bank  v.  Bush,  36  N.  Y.  631  [re-  v.    Philadelphia,  etc.,    R.   Co.,  14  Pa. 

t/<rrrt»^(Supm.  Ct.  Spec.  T.)  8  Abb.  Pr  Co.  Ct.  199,  3  Pa.  Dist.  96,  33  W.  N. 

(N.  Y.)  152,  approving  Wright  v.  Hooker,  C.  (Pa  )  573. 

10  N.  Y.  51  J;  Byxble  v.  Wood,  24  N.  5.  Cottrell  v,  iEtna  L.  Ins.  Co.,  97 
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whole  or  in  part,  the  prayer  will  be  disregarded  as  surplusage  in 
JO  far  as  it  is  repugnant,  and  will  not  vitiate  the  pleading.*' 

dd,  Dbfbctivb  Allegations  of  Substance.  —  If  the  complaint  states 
a  good  cause  of  action,  all  allegations  which  are  not  material  to 
such  cause,  but  are  mere  defective  statements  of  other  or  differ- 
ent causes  of  action,  will  be  rejected  as  surplusage,  and  will  neither 
vitiate  the  pleading*  when  the  court  is  called  upon  to  determine 

Ind.   311;     Leopold    v.    Silverman,    7  IVashingion,  —  Meeker  v.  Gilbert,  3 

Mont.   266;    Harral   v.  Gray,  10  Neb.  Wash.  Ter.  369. 

186;  O'Brien  v.  Fitzgerald,  143  N.  Y.  Wisconsin,  —  Gores  v.  Day,  99  Wis. 

377;    Hackett  v.  Equitable  L.  Assur.  276;    Tewksbury  v.    Schulenberg,   41 

Soc,  50  N.  Y.  App.  Div.  266,  affirm-  Wis.  584;  Stroebe  v.  Fehl,  22  Wis.  337; 

ing  30  Misc.  (N.  Y.)  523;  Siebrecht  v.  Leonard  v.  Rogan,  20  Wis.  540. 

Siegel-Cooper  Co.,  38  N.  Y.  App.  Div.  2.  At  or  After  Trial —  Connecticut, — 

549;  Gillett  V,  Treganza,  13  Wis.  472.  Wilson  v.  Nichols,  72  Conn.  173. 

And  see  generally  article  Prayers  for  Indiana,  —  Comegys  v,  Emerick,  134 

Relief,  vol.  16,  p.  774.  Ind.  148;  Batman  v.  Snoddy,  132  Ind. 

1.  California,  —  Van  Etten  v.  Jilson,  480;    RoUet  v.  Heiman,  120  Ind.  511; 

6  Cal.  19,  cited  with  approval  in  Grass  Louisville,  etc.,  R.  Co.  v.  Thompson, 

Valley  Quartz  Min.  Co.  v.  Stackhouse,  107  Ind.  442;  Western  Union  Tel.  Co. 

6  Cal.  413.  V,   Reed,   96   Ind.  195;    Jefferson ville, 

Indiana,  — Comegys  v,  Emerick,  134  etc.,  R.  Co.  v.  Lyon,  55  Ind.  477;  Mark 

Ind.  148.  V,  North,  (Ind.  1900)  57  N.  E.  Rep.  902. 

Missouri,  —  Henderson  v,  Dickey,  50  Missouri,  —  Knox  County  v.  Goggin, 

Mo.   161;    McGlothlin    v,   Hemery,  44  105  Mo.  182;  Peyton  v.  Rose,  41  Mo. 

Mo.  353;  Brown  v.  Home  Sav.  Bank,  257;  Miltenberger  v,  Morrison,  39  Mo. 

5  Mo.  App.  I.  71;    Billon  v,   Larimore,  37  Mo.  375; 
Montana.  —  Arnold    v,   Sinclair,     11  Koopman  v,  Cahoon,  47  Mo.  App.  357; 

Monl.  556,  28  Am.  St.  Rep.  489;  Davis  Floyd    v,   Gilkey,    29   Mo.   App.   211; 

V,  Davis,  9  Mont.  267;  Leopold  v,  Sil-  Brown    v     Home   Sav.    Bank,    5  Mo. 

verman,  7  Mont.  266;  Gillett  v,  Clark,  App.  i. 

6  Mont.  190.  Montana,  —  Bandmann  v,  Davis,  23 
New  York,  —  Mitchell  v,  Thome,  134  Mont.  382;  Nichols  v,  Dibbins,  2  Mont. 

N.  Y.  542,  affirming  57  Hun  (N.  Y.)  405 ;  540. 

Chatfield  v,  Simonson,  92  N.  Y.  209;  New  York,  —  Bork  v.  Martin,  132  N. 

Wetmore  v,  Poiter,  92  N.  Y.  76;  Wil-  Y.  280;  People  v.  Wood,  121  N.  Y.  522; 

Hams  V,  Slote,  70  N.  Y.  601;  Barlow  v,  Tuers  s'.  Tuers,  100 N.Y.  196;  Segelken 

Scott.  24  N.  Y.  40;  Emery  v.  Pease,  20  v.   Meyer,  94  N.  Y.  473,  affirming  22 

N.  Y.  62;    Marquat  v.  Marquat,  12  N.  Hun  (N.  Y.)  6;  Goodwin  v.  Griffis,  88 

Y.  336;  Middleton  v.  Ames,  37  N.  Y.  N.  Y.  631;    Salisbury  v.  Howe,  87  N. 

App.  Div.  510;  Parker  v.  Pullman,  36  Y.  128;  Lockwood  v.  Quackenbush,  83 

N.  Y.   App.   Div.  208;  Coatsworth   v,  N.  Y.  607;  Sparman  v.  Keim,  83  N.  Y. 

Lehigh  Valley  R.  Co.,  24  N.  Y.  App.  245;  Neftel  v.  Lightstone,  77  N.  Y.  96; 

Div.  273,  <7^rm/</ 156N.  Y.  451;  Logan  Tugman    v.   National  Steamship  Co., 

V.  Moore,  (Supm.  Cl.  Spec.  T.)  27  Civ.  76  N.  Y.  207,  reversed  on  other  grounds 

Pro.  (N.  Y.)  241;  People  v.  New  York,  106  U.  S.  118;  Smith  v.  Frost,  70  N.  Y. 

28  Barb.  (N.  Y.)  240,  8  Abb.  Pr.  (N.  Y.)  65,  affirming  ^^  N.  Y.  Super.  Ct.  389; 

7;  McGregor  v.  McGregor,  (Supm.  Ct.  Ross  v,  Terry,  63  N.  Y.  613;  Greentree 

Gen.    T.)  35    How.  Pr.   (N.    Y.)   385;  v.  Rosenstock,  61  N.  Y.  583;  Graves  v. 

Wooden  v.  Waffle,  (Supm.  Ct.  Spec.  T.  Waite,  59  N.  Y.  156;  Barnes  v.  Quigley, 

6  How.  Pr.  (N.  Y.)  145,  Code  Rep.  N.  59  N.  Y.  265:  Ledwich  v.  McKim,  53 

S.(N.  Y.)  392;  A verillz/.  Taylor,  (Supm.  N,  Y.  307;    Conaughty  v,  Nichols,  42 

Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  476,  N.  Y.  83;  Gordon  v.  Hosteller,  37  N. 

Code  Rep.  N.  S.  (N.  Y.)  213.  Y.   99.   4  Abb.  Pr.    N.  S.  (N.  Y.)  263 

South  Carolina^  —  Latham  v.  Harby,  [citing  Wright  v.  Hooker,  10  N.  Y.  52]; 

50  S.  Car.  428;  Saunders  v,  Phelps  Co..  Byxbie  v.  Wood,  24  N.  Y.  607  [affirming 

53  S.  Car.  173;  Conner  v.  Ashley,  49  Sheldon  v.  Wood,  2  Bosw.  (N.  Y.)  267J; 

S.  Car.  478;  Westlake  v.  Farrow,  34  S.  Marquat  v.  Marquat,  X2  N.  Y.  336;  Eno 

Car.  270;    Hellams  v,  Switzer,  24  S.  v.  Woodworth,  4  N.  Y.  249,  53  Am. 

Cur.  39.  Dec.  370;  Selyev.  Zimmer,  (Supm.  Ct. 
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ils  sufficiency,  nor  aid  the  plaintiff  if  he  fails  to  establish  at  the 

Gen.  T.)  15  N.  Y.  Supp.  881,  affirmed  Wis.  350;    Merrill  v»  MerriH,  53  Wis' 

without  opinion   137  N.  Y.  563;   Bos-  52a;  Scheunert  v.  Kaehler,  33  Wis.  523. 

worth  V,  Higgins,  (Supm.  Ct.  Gen.  T.)  In  Missouri  it  has  been   held  that 

7  N.  Y.  Supp.  210;  Cohn  v.  Beckhardt,  where  matters  of  law  and  equity  are 
63  Elun  (N.  Y.)333;  Sheahan  v.  Shana-  blended  in  the  same  count,  the  court 
han,  5  Hun  (N.  Y  )  461  \cited  in  Nealis  will  not  sift  it  narrowly  to  see  whether 
V,  Lissner,  52  Hun  (N.  Y.)  503];  Veeder  a  good  cause  of  action  can  be  made 
V.  Cooley,  2  Hun  (N.  Y.)  74,  4  THomp.  out,  either  at  law  or  in  equity,  by  re- 
&  C.  (N.  Y.)  245;  Beard  v.  Yates.  2  iccling  all  the  rest  as  surplusage;  but 
Hun  (N.  Y.)  466,  5  Thomp.  &  C.  (N.  it  will  beheld  on  demurrer  or  in  arrest, 
Y.)  76;  Donovan  v.  Cornell,  13  Daly  or  on  writ  of  error  or  appeal,  as  not 
(N.  Y.)  339,  3  How.  Pr.  N.  S.  (N.  Y.)  99,  containing  any  cause  of  action   what- 

8  Civ.  Pro.  (N.  Y.)  283;  Rowe  v.  Pat-  ever  which  the  court  can  recognize, 
terson,  48  N.  Y.  Super.  Ct.  249;  Ladd  Where  some  cause  of  action  is  so  stated 
V.  Arkell,  37  N.  Y.  Super.  Ct.  35;  Quin-  as  to  be  clearly  made  out,  the  other 
tard  V,  Newton,  5  Robt.  (N.  Y.)  72.  matters  will  be  rejected  as  surplusage. 

Ohio.  —  Hawkins  v.  Iron  Valley  Fur-  Peyton  v.  Rose,  41  Mo.  257;  Brown  ir. 

nace  Co.,  40  Ohio  St.  507.  Home  Sav.  Bank,  5  Mo.  App.  i. 

Wisconsin.  —  Western  Assur.  Co.  v.  And  in  Munterv.  Rogers,  50  Ala.  383, 

Towle,  65  Wis.  247;  Kewaunee  County  it  was  intimated  that  under  the  ^^- 

V.   Decker,   30   Wis.   624;    Grannis  v,  bama  Code  provisions  relating  to  brev> 

Hooker,  29  Wis.  65;  Vilas  z/.  Mason,  25  ity  and  clearness,  a  complaint  from 

Wis.  310;  Stroebe  v.  Fehl,  22  Wis.  338.  which  it  is  uncertain  whether  the  caube 

On  General  Demurrer — Indiana,  —  Ft.  of  action  is  one  arising  from  contract 

Wayne  v.  Hamilton,  132  Ind.  487;  By-  or  from  tort  is  bad  on  demurrer, 

ard  V,  Harkrider,  108  Ind.  376;  Indian-  On  Demurrer  for  Misjoinder —  Connecti- 

apolis  First  Nat.  Bank  v.  Root,  107  Ind.  cut,  —  Sprague  r.  Taylor,  58  Conn.  542. 

224;    Coltrell  V,  i£tna  L.  Ins.  Co.,  97  Indiana. — Harter  r.  Songer,  I381nd. 

Ind.  311;  Western  Union  Tel.  Co.  v.  161. 

Young,   93   Ind.    Ii8;    Platter  v.  .Sey-  New  York. — O'Brien  v.  Fitzgerald, 

mour,  86  Ind.  323.  143  N.  Y.  377;  Logan  v.  Moore,  (Supm. 

/i;wrt.— Van  Sickle  «r.  Keith,  88  Iowa 9.  Ct.  Spec.  T.)  27  Civ.  Pro.  (N.  Y.)2^i; 

Louisiana,  —  Rawle  v.  Skipwitb,  19  Gates  7/.  Gales,  34  N.  Y.  App.  Div.  609. 

La.    207;    Kelly  v.    Benedict,    5    Rob.  South  Carolina. — Jenkins  v.  Thoma- 

(La.)  138.  son,  32  S.  Car.  254;  New  Home  Sewing 

New  York.  —  Wetmore  v.  Porter,  92  Mach.  Co.  v.  Wray,  28  S.  Car.  86. 

N.    Y.    76;    Hackett    v.    Equitable   L.  Wisconsin.  —  Crowley   v.    Hicks,   98 

Assur.  Soc,  50  N.  Y.  App.  Div.  266,  Wis.  566;  Miller  v.  Bayer,  94  Wis.  123 

tf^riwiwj  30  Misc.  (N.Y.)  523;  Siebrecht  ]cited\vi  Kliefoth  v.  Northwestern  Iron 

V.  Siegel-Cooper  Co.,  38  N.  Y.  App.  Co.,  98  Wis.  495];  Fifield  v.  Sweeney, 

Div.  549;  Middleton  v.  Ames,  37  N.  Y.  62  Wis.  204;  Whereatt  v.  Ellis,  58  Wis. 

App.  Div.  510;  Parker  v.  Pullman,  36  625;    Lane  v,  Cameron,  38  Wis.  603; 

N.    Y.    App.    Div.    208:    Rothchild    :'.  Lee  v.  Simpson,  29  Wis.  333,  approved 

Grand  Trunk  R.  Co.,  (Supm.  Ct.  Spec,  in   Kewaunee  County  o.    Decker,   30 

T.)  19  Civ.  Pro.  (N.  Y.)  53,  affirmed  on  Wis.  624. 

other  grounds   14   N.   Y.    Supp.    807;  United    States.  —  Sullivan    v.     New 

Rowe  V.  Patterson,  48  N.  Y.  Super.  Ct.  York,  etc.,   R.  Co.,  19  Blatchf.  (U.  S.) 

249-  388. 

Texas.  —  Edgar    r.    Galveston   Ciiy  On  Applioation  for  Reference.  —  On  a 

Co.,  46  Tex.  421;  Lambeth  v.  Turner,  motion  for  a  reference  of  the  cause. 

I  Tex.  364,  2  Tex.  365;  Ward  v.  Ward,  which    is    permitted   by  law  only  in 

I  Tex.  Unrep.  Cas.  123.  actions  on  contract,  if  a  cause  of  action 

Washington.  —  Meeker  v,  Gilbert,  3  ex  contractu  is  stated,  allegations  ma- 
Wash.  Ter.  369.  terial  to  suit  for  a  tort  will  be  disre- 

Wisconsin.  —  yidiTl^n^  v.   O'Connor,  garded  as  surplusage.    People  v.  Wood, 

loi  Wis.  18;  South  Bend  Chilled  Plow  121  N.  Y.  522;  Vilmar  v.  Schall.  61  N. 

Co.  V.  George  C.  Cribb  Co.,  97  Wis.  Y.  564,  a^^wiW  35  N,  Y.  Super.  Ct.  67: 

230;    Potter  V.  Van   Norman,  73  Wis.  Townsend  v.  Hendricks,  (Ct.  App.)  40 

339;  Fifield  v.  Sweeney,  62  Wis.  204;  How.  Pr.  (N.  Y.)  143. 

bernertf.  Chicago,  etc.,  R.  Co.,  57  Wis.  Causes  Beyond  Jnrisdiotion  of  Oonrt.— 

ai8;  Gormely  v.  Gymnastic  Assoc,  55  The  presence  in  the  complaint  of  a 
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tri  il  the  cause  of  action  which  is  sufficiently  pleaded.* 

(2)  Answers,  —  The  intermingling  of  denials  and  defenses,  or 
of  different  defenses,  in  one  paragraph  of  an  answer,  is  also  con- 
trary to  the  rules  of  code  pleading;  and  most  of  the  remedies  by 
which   counts   or  paragraphs  in  a  petition  or  complaint  which 

intermingle  different  causes  of  action  can  be  assailed  are  avail- 
able against  such  an  answer.' 

cause  of  action  whereof  the  court  has  Y.)  467,  Code  Rep.  N.  S.  (N.  Y.)  166; 

no  cognizance,  with  one  which  it  has  Secor  v,  Roome,  (Supm.  Ct.  Spec.  T.) 

the  power  to  determine,  cannot  defeat  2  Code  Rep.  (N.  Y.)  i.     Contra^  Masien 

the  exercise  of  jurisdiction  over  the  v.  Scovill,  (Supm.  Ct.  Spec.  T.)  6  How. 

latter,  and  may  be  disregarded.    Van  Pr.  (N.  Y.)  315;  Gridley  v.  McCumber, 

Eiten  V,  Jilson,  6  Cal.  19;  Grass  Val-  (Supm.  Ct.  Spec.  T.)  5  How.   Pr.  (N. 

ley  Quartz  Min.  Co.  v.  Stackhouse,  6  Y.)4I4. 

Cal.  413;  Ashe  v.  Gray,  90  N.  Car.  137.  1.  New  York. —  Truesdell  v,  Bourke, 
On  Application  for  Arrest  of  Befondant.  145  N.  Y.  615;  Harpending  v.  Munson, 
—  Under  Code  Civ.  Pro.  N.  Y.,  §  549,  91  N.  Y.  650;  Salisbury  v.  Howe,  87 
where  the  action  is  brought  upon  a  N.  Y.  128;  Lockwood  v.  Quackenbush, 
contract,  express  or  implied,  other  83  N.  Y.  607;  Neudecker  v,  Kohlberg, 
than  a  promise  to  marry,  if  the  arrest  81  N.  Y.  296;  McMichael  v,  Kilmer,  76 
of  the  defendant  is  sought,  the  com-  N.  Y.  36  [reversing  12  Hun  (N.  Y.)  336, 
plaint  must  allege  that  the  latter  was  and  distinguishing  Kemp  v.  Knicker- 
guilty  of  a  fraud  in  contraciing  or  bocker  Ice  Co.,  69N.  Y.  45];  Matthews 
incurring  the  liability,  or  that  since  1/,  Cady,  61  N.  Y.  651;  Greentree  v. 
making  the  contract  or  incurring  the  Rosenstock,  61  N.  Y.  583;  Degraw  v, 
liability  he  has  removed  or  disposed  of  Elmore,  50  N.  Y.  i;  Elwoodv.  Gardner, 
his  property  with  intent  to  defraud  his  45  N.  Y.  349,  affirming  (Supm.  Ct. 
creditors.  Yardum  v.  Wolf,  33  N.  Y.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  99; 
App.  Div.  247;  Bussey,  etc..  Stove  Co.  Austin  v.  Rawdon,  44  N.  Y.  63,  dis^ 
V,  Wilkins,  i  N.  Y.  App.  Div.  154;  Mc-  Hnguished  in  Smith  v.  HaU,  67  N.  Y. 
Donough:/.  Dillingham,  43  Hun  (N.  Y.)  48;  Lewis  t/.  Mott,  36  N.  Y.  395;  Byxbie 
493;  Rowe  V,  Patterson.  48  N.  Y.  Super,  v.  Wood,  24  N.  Y.  607  {affirming  Shel- 
Ct.  249.  Piior  to  the  enactment  of  don  v.  Wood,  2  Bosw.  (N.  Y!)  267]; 
this  provision,  such  allegations  were  Walter  v,  Bennett,  16  N.  Y.  250:  Beard 
mere  surplusage  or  Irrelevant  matter  v,  Yates,  2  Hun  (N.  Y.)  466,  5  Thomp. 
in  actions  on  contracts,  and  they  still  &  C.  (N.  Y.)  76;  Springsteed  v.  Law- 
partake  of  that  character  in  other  suits  son,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
in  which  the  defendant  may  be  arrested  (N.  Y.)  328,  23  How.  Pr.  (N.  Y.)  302. 
but  the  right  of  arrest  is  extrinsic.  Wisconsin,  —  Pierce  v,  Carey,  37 
Moffatt  V,  Fulton,  132  N.  Y.  507,  revers-  Wis.  232. 

ingin  part  56  Hun  (N.  Y.)  337;  (^orwin  Amendmonti. —  If  the  defendant  has 
V.  Freeland,  6  N.  Y.  560,  reversing  not  been  misled,  the  plaintiff  may  in 
(Supm.  Ct.  Gen.  T.)6  How.  Pr.  (N.  Y.)  most  cases,  under  the  liberal  practice 
241;  Donovan  v.  Cornell,  13  Daly  (N.  respecting  amendments,  change  his 
Y.)  339,  3  How.  Pr.  N.  S.  (N.  Y.)  99,  8  cause  of  action  to  conform  to  his  proof. 
Civ.  Pro.  (N.  Y.)283;  Gardner  z/.  Clark,  Pierce  v,  Carey,  37  Wis.  232. 
17  Barb.  (N.  Y.)  538;  Lee  v.  Elias,  3  2.  Application  to  Strike  Ont  as  Irrele- 
Sandf.  (N.  Y.)  736;  Union  Bank  v,  vant  or  Rednndant. —  It  has  been  held, 
Mott,  (Supm.  Ct.  Spec,  T.)  6  Abb.  Pr.  both  in  cases  where  more  than  one  of 
(N.  Y.)3i5;  Sellar  r.  Sage,  (Supm.  Ct.  the  defenses  or  counterclaims  inter- 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  230,  12  mingled  in  a  single  paragraph  were 
How.  Pr.  (N.  Y.)53i;  Ridder  v.  Whit-  substantially  well  pleaded  and  where 
lock,  (Supm.  Ct.  Spec.  T.)  12  How.  all  but  one  were  defective,  that  a  mo- 
Pr.  (N.  Y.)  208;  Republic  v.  De  Arran-  tion  to  strike  out  as  irrelevant  or  re- 
gois.(N.  Y.  Super.  Ct.  Spec.  T.)  11  Hot^.  dundant  was  a  proper  remedy.  Bates 
Pr.  (N.  Y.)9,  rt^rw^</5Duer(N.  Y.)634,  v.  Sierra  Nevada  Lake  Water,  etc., 
II  How.  Pr.  (N.  Y.)  576;  Field  ».  Morse.  Co.,  18  Cal.  171 ;  Reed  v.  Lane,  96  Iowa 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  454;  Seaton  v.  Grimm.  (Iowa  1899)81  N. 
Y.)  12,  8  How.  Pr.  (N.  Y.)47;  Cheney  W.  Rep.  225;  Kinney  v.  Miller,  25  Mo. 
•r.  Garbutt,  (Supm.  Ct.)  5  How.  Pr.  (N.  576;  Burke  v.  New  York,  etc.,  R.  Co.,  59 
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flvrplusago.  —  If  not  invoked  the  objection  is  waived,  and  the 
defendant  is  entitled  to  the  benefit  of  all  the  denials  qr  defenses 
which  are  sufficiently  well  pleaded  to  raise  an  issue.  Others  will 
be  disregarded  as  surplusage.* 

N.  Y.  Super.  Ct.  569;  Wiiherbee  v.  Slay-  A  demurrer  for  misjoinder  will  not 
bacle,  (Supm.  Cl.  Gen.  T.)  14  N.  Y.  St.  lie  to  an  answer  as  to  a  complaint. 
Rep.  425:  Lynch  v,  Walsh,  (N.  Y.  City  since  the  defendant  may  join  as  many 
Ct.  Gen.  T.)  11  Civ.  Pro.  (N.  Y.)  446;  defenses  as  he  has,  while  there  are 
Dorman  v,  Kellam,  (Supm.  Ct.  Gen.  some  causes  of  action  which  cannot  be 
T.)  4  Abb.  Pr.  (N.  Y.)  202,  14  How.  Pr.  joined.  Akerly  v.  Vilas.  25  Wis.  703. 
(N.  Y.)  184;  Waller  v,  Raskan,  (Supm.  On  general  demurrer  the  court  must 
Ct.  Spec.  T.)  12  How.  Pr.  (N  Y.)  28;  determine  what  issue  or  issues  the  de- 
Benedict  V.  Seymour,  (Supm.  Ct.  Spec,  fendant  intended  to  raise,  and  if  the 
T.)  6  How.  Pr.  (N.  Y.)  298;  Ridenour  answer  is  insufficient  to  raise  those 
V,  Mayo,  2q  Ohio  St.  i'^%\cited\n  Toledo  issues  the  demurrer  must  be  sustained. 
Lumber  Mfg.  Co.  v.  Gross,  i  Ohio  though  the  facts  averred  may  be  suffi- 
Dec.  83.  3  Ohio  N.  P.  322];  Neff  v.  cient  on  a  different  theory.  Bingham 
Pennoyer.  3  Sawy.  (U.  S.)  495,  17  Fed.  v.  Stage,  123  Ind.  a8i. 
Cas.  No.  10,085;  Abell  v.  McLaren,  31  Denials  Intermingled tuith  Defenses, — 
U.  C.  C.  P.  517.  It  has  been  held  in  several  cases  ihat 

In  Burke  v.  New  York,  etc.,  R.  Co.,  where  a  denial  and  a  defense  are  in- 
59  N.  Y.  Super.  Ct.  569,  the  motion  to  termingled  in  a  single  paragraph,  a  de- 
strike  out  was  granted,  unless  the  de-  murrer  can  never  be  sustained  to  such 
fendant  should  amend  his  answer  by  paragraph,  since  a  demurrer  will  not 
separately  stating  and  numbering  ihe  lie  to  a  denial  under  most  of  the  codes, 
different  defenses.  Fay  v,  Ilauerwas,  (Supm.  Ct.  Spec.  T.) 

Where   the  defenses  are   separately  26  Misc.  (N.  Y.)  421,  affirmed  without 

staled,  but  are  not  numbered   as   re-  opinion  43  N.   Y.  App.   Dlv.    621;  De 

quired  by  law,  the  irregularity  is  very  Witt  v.  Brill,  (N.  Y.  CityCt.  Gen.  T.)  6 

technical,  and  objection  is  waived  un-  Misc.  (N.  Y.)  44;  Flechter  v,  Jones,  64 

less  made  when  the  answer,  of  which  Hun(N.  Y.)  274,  O'Brien,  J., ^iVx^nA'yK^y 

service  on  the  adverse  party  is  required,  Benedict  v.  Seymour,  (Supm.  Ct.  Spec, 

is  returned  by  him.     Cor  bin  v.  George,  T.)   6    How.  Pr.  (N.  Y.)   298;.  Lynch 

(Supm.  Ct.  Spec.  T.)  2  Abb.   Pr.  (N.  v.  Walsh,  (N.  Y.  City  Ct.  Gen.  T.)  ii 

y.)465.  Civ.   Pro.  (N.  Y.)  446;   Fayerweather 

Motion  to  Make  More  Seflnito  and  Cer-  v.  United  Dressed-Beef  Co.,  100  Fed. 

iain.  —  Where  more  than  one  of  the  de-  Rep.    572.     Contra,   Green    v.   Brown, 

fenses  intermingled  are  well  pleaded,  (Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 

the  plaintiff  may  move  that  the  defend-  279.  wherein    the   following  vigoroas 

ant  be  required  to  make  the  answer  language  was  used  by  Gaynor,  J.:    "A 

more  definite  and  certain  by  specifically  denial  is  not  a  defense.     It  can  have 

stating  and  numbering  them.     Fay  v.  no  place  in  a  defense.     A  denial  in  a 

Hauerwas,   (Supm.   Ct.    Spec.   T.)    26  defense  is  mere  surplusage  and  is  not 

Misc.   (N.    Y.)    421,    affirmed   without  to  be  regarded.     Not  even  a  novice  in 

opinion  43  N.  Y.  App.  Div.  621;  Buist  pleading  should  plead  a  denial  as  a 

V.  Salvo,  44  S.  Car.  143,  cited  in  Law-  defense.      In   an  answer  denials  are 

sons'.  Gee,  57  S.  Car.  502;  Akerly  v,  pleaded,  if  there  be  any,  and  then  come 

Vilas,  25    Wis.   703.     See  also  at  tide  defenses.      The    latter    always    were, 

Definitkness  A.ND  Certainty  IN  Plead-  and  they  still  are,  distinct  from  the 

INGS,  vol.  6,  p.  274.  former  in  both   name  and  substance. 

1.  On  a  General  Demurrer  to  an  an-  A  defense  may  only  contain  new  mat- 

swer  or  a  paragraph  theieof,  the  same  ter,  viz.,  matter  outside  of   the  issue 

rule  applies  as  on  demurrer  to  a  com-  raised  by  a  general  or  special  denial, 

plaint  or  part  thereof.     The  demurrer  Code  Civ.  Pro.,  §  500." 
will  be  overruled  if  a  good  defense  is        Where   a   denial    was    intermingled 

set  up,   although  other  defenses  may  with  a  counterclaim,  and  the  e£fect  of 

be  improperly  joined  with  it.     Seaton  the  denial  was  to  negative  Ihe  exist- 

V.  Grimm,  (Iowa  1899)  81  N.  W.  Rep.  ence  of  any  relation  between  the  plain- 

225;    Bulsl    V.   Salvo.   44  S.   Car.  143  tiff  and  the  defendant,  and  thus  show 

[cited  in   Lawson    v.    Gee,    57   S.  Car.  that  the  cause  of  action  relied  upon  as 

502];  Akerly  v,  Vilas,  25  Wis.  703.  a  counterclaim  could  not  have  ariseo 
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4.  Bepugnant  AllegationB  —  e«n«ni  Bvlo.  —  Unnecessary  allega- 
tions, although  repugnant  to  averments  material  to  the  cause  of 
action  or  defense,  when  rendered  absurd,  nonsensical,  or  impos- 
sible by  the  repugnancy  may  be  treated  as  irrelevant  or  redun- 
dant, or  as  surplusage.^ 

AUegationf  of  Time.  —  Thus  when  an  allegation  of  time  is  imma- 
terial, an  averment  of  an  impossible  date  as  that  upon  which  the 
cause  of  action  accrued  will  be  disregarded.' 

Othor  ninstratioiu  of  this  principle  will  be  found  in  the  notes.' 

out  of  the  contract  or  transaction  set  Dakin's  Case,  a  Saund.   291,  note  i; 

forth  in  the  complaint  as  the  founda-  Skinner  v,  Andrews,  i  Saund.  170,  note 

tion  of  the  plaintiff's  claim,  and  could  2;  Cutler  v.  Southern,  i  Saund.  119; 

not  have  been  connected  with  the  sub-  Duppa  v.  Mayo,  i  Saund.  287;  Jonson 

ject  of  the  suit,  it  was  held  that  a  de-  v.   Meers,  12  Mod.  579;    Wildbore  v, 

murrer  would  lie.      Wintringham   v,  Cogan,  Yelv.  93;  Hanbury  v,  Ireland, 

Whitney,  I  N.  Y.  App.  Div.  219.  Cro.  Jac.  618;  Hall  v.  Bony  than,  Cro. 

After  Trial.  —  Where  a  defense  has  Jac.  549;    Rutler    z/.   Mills,  Cro.  Jac. 

been  litigated  by  both  parties  upon  one  662;    Brigate  v.  Short,  Cro.  Jac.  154; 

theory,    the  judgment  cannot  be  at-  Tesmond  v.  Johnson,   Cro.  Jac.  428; 

tacked  on  the  ground  that  it  set  up  a  Osburn  v.  Rider,  Cro.  Jac.  135;  Adams 

diflerenl  defense,  but  allegations  per-  v.  Goose,  Cro.  Jac.  96.     See  generally 

taining  to  the  latter  will  be  disregarded,  article  Scilicet  or  Videlicet,  vol.  19, 

Ragan  v,  Simpson,  27  Wis.  355,  approved  pp.  256,  257. 

in    Kewaunee  County  v.   Decker,   30       When  Timo  Ii  of  the  Gist  of  the  Aetion, 

Wis.  624.  or  is   part  of  the  descriptive   matter 

1.  Bulkley  v.  Finch,  37  Conn.  71;  essential  to  the  identity  of  the  cause  of 
Shipherd  v.  Field,  70  111.  438;  Bevans  action,  as  the  date  of  a  contract  sued 
V.  McGlocklin,  9  Md.  476;  Freeland  v,  upon,  the  allegation  of  time  cannot  be 
McCullough,  I  Den.  (N.  Y.)4i4;  Steele  rejected  as  surplusage.  Gray  t^.  Uliich, 
V.  Western  Inland  Lock  Nav.  Co.,  2  8  Kan.  112;  Vail  v.  Lewis,  4  Johns.  (N. 
Johns.  (N.  Y.)  283;  Ferguson  v.  Har-  Y.)  450;  Gleason  v,  M'Vickar,  7  Cow. 
wood,  7  Cranch  (U.  S.)  408;  Sandwich  (N.  Y.)  42;  Hough  v.  Young,  i  Ohio 
V.  St.  Amour,  6  U.  C.  C.  P.  199;  Rex  v.  504;  Rex  v.  Stevens,  5  East  244;  Pope 
Stevens,  5  East  244;  Wyat  r.  Aland,  v,  Foster,  4  T.  R.  590;  Mystery  of 
I  Salk.  325;  Buxton  v.  Nancolas,  11  Gunmakers  v.  Fell,  Willes  384;  King 
Moo.  552,  22  E.  C.  L.  425.  See  also  v,  Rozbrough,  2  Cromp.  &  J.  418,  2 
Berry  v.  Osborn,  28  N.  H.  279.  Tyrw.  468. 

2.  Dawkins  V.  Smithwick,4FIa.  158;  8.  A  Protestation  that  is  idle,  repug- 
Brecken ridge  v,  Lee,  3  Bibb  (Ky.)  329;  nant,  or  inconsistent  cannot  affect  a 
Allaire  v.  Ouland,  2  Johns.  Cas.  (N.  Y.)  pleading,  but  may  be  rejected  as  sur- 
52;  Buckley  r.  Kenyon,  10  East  139;  plusage.  Hapgood  v.  Houghton,  8 
Lee  V.  Clarke,  2  East  333.  Pick.  (Mass.) 451;  Commercial  Bank  v. 

Boilioet  and  Videlioet.  —  Especially  is  Sparrow,  2  Den.  (N.  Y.)97;  Holdipp  v, 

the  rule  of  the  text  true  where  the  im-  Otway,  2  Saund.  103,  a,  note  i.    - 

material  averment  as  to  time  is  made  Where  a  Desoription  of  Land  contained 

under   a  scilicet  or  videlicet,  as   is   the  in  a  complaint  is  incorporated  into  the 

usual  practice  in  common-law  plead-  answer  by  a  reference  to  such  descrip- 

ings.     Sacramento  County  v.  Bird,  31  tion,  if  the  answer  thereafter  contains 

Cal.67;  Blackwell  V.  Justices,  2  Blackf.  a  particular  and  wrong  description  it 

(Ind.)  143;  Miller  V.  Shackleford,  4  Dana  may  be  rejected  as  redundant  and  un- 

(Ky.;  264;  Wells  v,  Woodley,  5  How.  necessary.     Jarvis  v.  McBride,  18  Wis. 

(Miss.)  493;  Lester  v.  Jewett,  11  N.  Y.  316. 

453>  ^^^^'r<»;r  12  B^''^*(^*  YO502;  Vail  Bepngnant  Allegations  of  Amonnt. — 

V,  Lewis,  4  Johns.  (N.  Y.)  450;  Gleason  Where  a  promissory  note  sued  upon  in 

V.  M'Vickar,  7  Cow.  (N.  Y.)  42;  Frank  a  justice's  court  shows  an  amount  due 

V.  Townsend.  9  Humph.  (Tenn.)  724;  which  is  within  the  jurisdiction  of  the 

Mystery  of  Gunmakers  v.  Fell,  Willes  justice,  the  fact  that  the  bill  of  particu- 

384;   Hayman  v,  Rogers,  i  Stra.  233;  lars  concludes  by  demanding  damages 

291  Volume  XXI. 


AppUoation  of  Prin«lplM.          SURPLUSAGE.  Ltgftl  Conelusioiii,  tto. 

BxoepUonf  to  Bole.  —  If  the  superfluous  averments  set  up  facts 

sensibly  inconsistent  with  the  right  claimed  they  cannot  be 
rejected,  but  will  vitiate  the  pleading,*  as  where  they  show  that 

the  party  has  in  fact  no  cause  of  action  or  legal  defense.* 

5.  Legal  Oonclnsions^  etc.  —  Matter  contained  in  a  pleading 
which  consists  only  of  conclusions  or  inferences  of  law  drawn 

from  the  facts  alleged  •  and  of  other  matter  concerning  which 
courts  will  take  judicial  notice,^  or  of  legal  argument,  is  irrele- 

in  an  amount  exceedinfif  his  jurisdiction  sailed  by  motion,  but  advantage  thereof 

will  noi  vitiate  it.     Shotwell  v.  Daniels,  may  be  taken  at  any  time,  and  in  test- 

8  Johns.  (N.  Y.)  341.  ing  the  sufficiencv  of  the  pleading  they 

1.  Indiana,  —  Forst  v.  Elston,  13  Ind.  must  be  disregarded.  Woodward  v. 
482.  State,  58  Neb.  598. 

Kentucky,  —  King  v,  McLean,  i  J.  J.  Vndor  Code.  — **  The   very  object  of 

Marsh.  (Ky.)  33.  the  new  system  of  pleading  was  to  en- 

Massachusetis,  —  Com.  '  v.  Pray,  13  able  the  court  to  give  judgment  accord- 
Pick.  (Mass.)  359.  tng   to  the   facts  stated  and   proved. 

New  York,  —  Polly  zr.  Saratoga,  etc.,  without  reference  to  the  form  used  or 

R.  Co.,  9  Barb.  (M.  Y.)  4^9.  to  the  legal  conclusions  adopted  by  the 

Texas, — Edgar    v.   Galveston    City  pleader."     Wright  v.    Hooker,   10  M. 

Co.,  46  Tex.  421;  Kottwitz  v,  Bagby,  V.  ^i^  approved  m  Union  Bank  v.  Bush, 

16  Tex.  656.  36  N.  Y.  631,  reversing  (Supm.  Cl.  Spec. 

r/r/w^»/.— Preston  v.  St.  Johnsbury,  T.)  8  Abb.   Pr.  (N.  Y.)  152.    To  the 

etc.,  R.  Co.,  64  Vt.  280.  same  effect  see  Woodward  v.  State,  58 

England, — Willion  v,  Berkley,  Plowd.  Neb.  598;  Rainbok  v.  Strang,  39  Neb. 

223:    Walker's  Case,  4  Coke  41;   Co.  339. 

Litt  3033.  4.  Matters  of  Wluch  Ckinrt  Takes  Ja- 

Ca»tf<23.— Ketch um  v.  Protection  Ins.  dioial  Hotioe.  —  "  It  is  never  necessary 

Co.,  6  N.  Bruns.  136.  to  state  the  general  law  of  the  land  in 

Contra.  —  Ross    v,   Charleston,   etc.,  any  pleading.     The  courts  are  bound 

Transp.   Co.,    43    S.   Car.   447,   citing  to  apply  the  law  as  they  know  it  to  be 

Childers  v,  Verner,  12  S.  Car.  i.  to  the  facts  stated  in  the  pleadings. 

2.  Martin  v,  Warren,  ii  Ark.  285;  without  regard  to  any  erroneous  state- 
McDjLtiiel  V,  Grace,  15  Ark.  465;  Pratt  ment  of  the  law  made  in  those  plcad- 
V,  Humphrey,  22  Conn.  318;  Spencer  ings."  Per  Bell,  J.,  in  Murch  v, 
V.  Curtiss,  15  Conn.  57,  opinion  of  Concord  R.  Corp.,  29  N.  H.  9.  To  the 
Church,  J.;  Knopf  v.  Morel,  iii  Ind.  same  effect  see  Sacramento  County  r. 
570:  Petty  V.  Church  of  Christ,  95  Ind.  Bird,  31  Cal.  67;  Donovan  v.  Hartford 
278;  Behrley  v,  Behrley,  93  Ind.  255;  St.  R.  Co.,  65  Conn.  20x;  Com  stock  v. 
Gray  v.  Ulrich,  8  Kan.  112;  Com.  v,  McEvoy,  52  Mich.  324;  Holdridge  v. 
Pray,  13  Pick.  (Mass.)  359;  Calvo  v.  Farmers*,  etc..  Bank,  x6  Mich.  66; 
Davies.  73  N.  Y.  211.  See  generally  Merrill  v.  Plainfield,  45  N.  H.  126; 
article  Repugnancy,  vol.  18,  p.  738.    '  Thomas  v,  Roosa,  7  Johns.  (N.  Y.)  462; 

Matter   Affirmatively  Pleaded   Bepng-  Portage  County  Mut.  Ins.  Co,  v.  Wet- 

nant  to  Denial.  —  Where  a  denial  of  a  more,  17  Ohio  330;  Durch  v.  Chippewa 

fact  stated  in  the  pleading  of  the  ad-  County,  60  Wis.  227;  Dibble  t/.  Duncan, 

verse  party  is  followed  by  an  afiirma-  2  McLean  (U.  S.)  553,  7  Fed.  Cas.  No. 

tive  averment  admitting  such  allega-  3,880;  U.    S.  v,  Flournoy   Live-Stock, 

tion,the  effect  of  these  twocontradictory  etc.,  Co.,  71  Fed.  Rep.  576  \citing  Jones 

allegations  is  to  make  the  denial  a  sham  v,   U.   S.,   T37   U.   S.   202J;  Snider  v, 

one,  or  the  affirmative  averment  redun-  Snider,  11  Ont.  Pr.  140. 

dant,  as  the  party  moving  against  them  Constmetion  of  Statutes.  —  Allegations 

may  elect.     Oregonian  R.  Co.  v.  Ore-  designed  to  show  the  construction  of  a 

gon  R.,  etc.,  Co.,  37  Fed.  Rep.  277,  re-  statute  are  improper  and  will  be  disre- 

versed  on  other  grounds  136  U.  S.  646.  garded  as  surplusage.     State  v.  Aloe, 

3.  See  generally  article  Legal  Con-  152  Mo.  466;  Evans  v.  Job,  8  Nev.  323; 
CLUSiONS,  vol.  12,  p.  1020.  Feeley  v.  Wurster,  (Supm.  Ct.  Spec.  T.) 

Heed  Hot  Be  Strioken  Oat.  ~  The  con-  25  Misc.  (N.  Y.)  544;  Angell  v.  Vaa 

elusions  of  the  pleader  need  not  be  as-  Schaick,  56  Hun  (N.  Y.)  247. 
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vant  or  redundant  and  subject  to  be  stricken  out  on  motion,  or, 
if  left  in  the  record,  to  be  disregarded  as  surplusage  whenever 
the  sufficiency  of  the  pleading  is  questioned.^ 

BapngiiAiit  Conolusions.  —  Averments  of  legal  conclusions  and  infer- 
ences which  do  not  correctly  state  the  law  applicable  to  the  facts, 
but  are  repugnant  to  it,  are  not  material,  and  will  neither  vitiate 
a  good  pleading  nor  cure  one  that  is  defective.* 

6.  Anticipatory  Ayerments. —  in  Actions  at  Law  it  is  always  improper 
to  anticipate  issues  which  it  is  expected  will  be  raised  by  the 
pleader's  adversary  and  to  add  matter  in  denial  or  avoidance  of 
such  issues  to  the  necessary  statement  of  the  cause  of  action  or 
the  defense;  and  allegations  of  that  character  constitute  irrele- 
vancy, redundancy,  or  surplusage.* 

1.  Perkins  v.  Morgan,  107  Ga.  835;  is  that  it  is  not  necessary  to  anticipate 
Hawes  v.  Coombs,  34  Ind.  455;  Sac  the  answer  of  the  adversary,  which,  ac- 
Coanty  v,  Hobbs,  72  Iowa  69;  Boggs  cording  to  Lord  Hale,  is  like  leaping 
V.  Chicago,  etc.,  R.  Co.,  54  Iowa  435;  before  one  comes  to  the  stile.'* 
Abbott  V,  Striblen,  6  Iowa  191;  Merrill  Matter  in  Beply  nudtr  Code.  —  Matter 
V.  Plainheld.  45  N.  H.  126;  Gould  v,  in  reply  should  not  be  contained  in  a 
Williams,  (Snpm.  Ct.  Spec.  T.)  9  How.  complaint,  nor  is  it  properly  brought 
Pr.  (N.  Y.)  51;  Meeker  v,  Gilbert,  3  forward  by  supplementary  complaint 
Wash.  Ter.  369;  Dibble  v.  Duncan,  2  although  the  action  is  one  in  which  ihe 
McLean  (U.  S.)  553,  7  Fed.  Cas.  No.  code  does  not  permit  any  reply  to  new 
3.880;  U.  S.  V,  Ames,  99  U.  S.  35;  matter  contained  in  the  answer.  Such 
Stokes  V,  Grant,  4  C.  P.  D.  25;  Wil-  matter  is  deemed  to  be  controverted  by 
liamson  v.  London,  etc.,  R.  Co.,  12  Ch.  virtue  of  the  provisions  of  the  code. 
D.  787.  and  no  answering  pleading  is  required. 

2.  Ohm  V.  San  Francisco,  92  Cal.  Kahn  v.  Old  Tel.  Mtn.  Co.,  2  Utah  174, 
437;  Trimble  v.   Harrison,   i   B.  Mon.  per  Boreman,  J.,  dissenting, 

(Ky.)  142;  Olehams  v.  Jones,  5  B.  Mon.  Pleading  EitoppeL  —  Where  a  plaintiff 

(Ky.)  458;    Carondetet  Gas  Light  Co.  relies  upon  an  estoppel  as  one  of  the 

V.    Pratt,   7   Mo.   App.   573;  Gates  v,  foundations  of  his  claim,  it  is  proper 

Gates,  34  N.  Y.  App.  Div.  609;  Connor  that   he  should  set  it  up  in  his  com- 

V,  Saunders,  81  Tex.  633;  Parnaby  v,  plaint  instead  of  by  way  of  reply.     Ja- 

Lancaster  Canal  Co.,  11  Ad.  &  EI.  223,  cob  v.  Day,  iii  Cal.  571. 

39  E.  C.  L.  54,  3  Per.  &  Dav.  162.  Effect  of  Joining  Issne  on  Anticipatory 

8.  Canfield  v.  Tobias,  21  Cal.  349;  AUegations. —  In  some  cases  it  has  been 
Brooks  v.  Bates,  7  Colo.  576;  Buck-  held  that  a  denial  of  an  allegation  of 
ingham  v.  Orr,  6  Colo.  587;  Wood  v.  new  matter  which  anticipates  matter 
Brown,  104  Iowa  124;  Frick  Co.  v.  Car-  proper  in  defense  neither  compels  the 
son,  3  Kan.  App.  478;  Atty.-Gen.  v,  plaintiff  to  prove  it  nor  enables  the  de- 
Michigan  State  Bank,  2  Dougl.  (Mich.)  fendant  to  establish  the  fact.  Kennedy 
359;  Singleton  v.  Pacific  R.  Co.,  41  v.  New  York  L.  Ins.  Co.,  10  La.  Ann. 
Mo.  465;  Fox  V.  Graves.  46  Neb.  812;  809;  Hudson  v.  Wabash  Western  R. 
Finger  v.  Kingston,  (Supm.  Ct.  Gen.  Co.,  loi  Mo.  13  [criticising  Karle  v. 
T.)  9  N.  Y.  Supp.  175;  Smith  v.  Steven-  Kansas  City,  etc.,  R.  Co.,  55  Mo.  476]: 
son.  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  231;  Guinotte  v.  Ridge,  46  Mo.  App.  254; 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  174,  Gillson  v.  Price,  18  Nev.  109. 
opinion  of  Boreman,  J.,  dissenting;  On  the  other  hand,  it  has  been  held 
Edgar  v,  Galveston  City  Co.,  46  Tex.  that  where  a  defendant  has  chosen  to 
421.  meet  with  a  specific  denial  an  antici- 

[n  Attv.-Gen.  v.  Michigan  State  patory  allegation  contained  in  a  corn- 
Bank,  2  Dougl.  (Mich.)  359,  it  was  said:  plaint,  an  issue  of  fact  is  formed  on 
**  *  It  is  not  necessary  in  pleading  to  this  question,  which  must  be  tried  as 
state  matter  which  would  come  more  such  before'a  judgment  can  be  given 
properly  from  the  other  side.'  Steph.  in  the  case.  Watkinds  v.  Southern 
PI.  350.    The  true  meaning  of  the  rule  Pac.  Co.,  14  Sawy.  (U.  S.)  30. 
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In  Eqniublo  Aotioiif.  —  This  is  also  true  in  equity  cases  under  codes 
which  make  no  distinction  between  pleadings  at  law  and  those 
in  equity.* 

7.  Words  Used  as  Descriptio  Persons.  —  When  the  cause  of  action 
set  up  in  the  pleading  is  one  accruing  to  the  plaintiff  in  his 
individual  capacity,  the  addition  of  words  ordinarily  used  in 
suing  in  a  representative  character  will  not  vitiate  the  pleading, 
but  such  words  are  properly  deemed  merely  descriptio  persona  or 
are  rejected  altogether  as  irrelevancy  and  surplusage;*  and  this 

1.  In  Equitable  Actions  under  Code.  —  Seaman,  6  N.  Y.  i68,  reversing  6  Barb. 
•*  Although  it  has  been  strenuously  (N.  Y.)  330;  Davis  v,  Garr,  6  N.  Y.  124; 
contended  that  the  principles  of  equity  Myer  v.  Cole,  12  Johns.  (N.  Y.)  349; 
pleading  are  still  retained,  yet  cer-  Gross  v.  Gross,  (Supm.  Ct.  App.  T.) 
tainly,  so  far  as  it  [the  code]  relates  to  26  Misc.  (N.  Y.)  385,  affirming'  (N.  Y. 
pretenses  and  charges,  they  are  no  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  297; 
longer  allowable.  The  plaintiff  is  to  Wick  v.  Jewelt,  (Supm.  Ct.  Gen.  T.) 
state  the  facts  which  constitute  his  9  N.  Y.  St.  Rep.  477,  26  N.  Y.  Wkly. 
cause  of  action,  and  nothing  more."  Dig.  526;  Barley  v.  Roosa,  (Supm.  Ct. 
Per  Harris,  J.,  in  Clark  v,  Harwood.  Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  113,  59 
(Supm.  Ct.  Spec.  T.)  8  How,  Pr.  (N.  Hun  (N.  Y.)6i7;  Murray  v.  Church,  i 
Y.)47o.  To  the  same  effect  see  J udah  Hun  (N.  Y.)  49,  3  Thomp.  &  C.  145, 
».  Vincennes  University,  23  Ind.  272;  fl^r«^</ 58  N.  Y.  621;  Bright  v.  Currie, 
Lake  Erie,  etc.,  R.  Co.  v.  Sales,  26  Can.  5  Sandf.  (N.  Y.)  433;  Sheldon  v.  Hoy, 
Sup.  Ct.  663;  Hall  V,  Eve.  4  Ch.  D.  (Supm.  Ct.  Gen.  T.)  11  How.  Pr.  (N. 
341;  Dawkins  v.  Penrhyn,  6  Cb.  D.  Y.)  11.  Contra^  Blanchard  «f.  Strait, 
324.  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 

2.  Exeeutor  or   Administrator  —  Ala-  Y.)  83. 

bama,  —  Wright  v.    Rice,   56  Ala.  44;  Ohio,  —  Harding  v.  New  Haven  Tp., 

Tate  V.  Shackelford.  24  Ala.  510;  A r-  3  Ohio  227. 

rington  v.  Hair.  19  Ala.  243;  Warren  Pennsylvania,  —  Filson    v,    Dunbar, 

V,  Rist,  16  Ala.  686;  Johnson  V.Gaines,  26  Pa.  St.  475;  Seip  v,  Drach,  14  Pa. 

8  Ala.  791;  Harbin  v,  Levi,  6  Ala.  399;  St.  352;  Com.  v.  Haffey,  6  Pa.  St.  348; 

King  V,  Griffin,  6  Ala.  387.  Wilmarth  v,  Mountford,  8  S.  &  R.  (Pa.) 

Illinois,  —  Higgins  v,    Halligan,   46  124. 

111.  173.  South     Carolina,    —    Jerkowski     w. 

Indiana.  —  Barnes   v.    Modisett,    3  Marco,  56  S.  Car.  241,  citing  8  Encyc 

Blackf.  (Ind.)  254;  Savage  v,  Meriam.  of  Pl.  and  Pr.  712. 

I  Blackf.  (Ind.)  176.  Tennessee,  —  Page    v.    Cravens,    3 

Kentucky,  —  Spurgen   v,   Robinet,  4  Head  (Tenn.)  383. 

Bibb  (Ky. »  75.  Texas,  —  Roundtree  v.  Stone,  81  Tex. 

Louisiana, — Hunter  v,  Postlethwaite.  301 ;  Rider  v.  Duval,  28  Tex.  622;  Morri- 

10  Mart.  (La.)  456;  Urquhart  z^.  Taylor,  son    v,  Hodges,    25    Tex.    Supp.   176; 

5  Mart.  (La.)  201;  Gilman  v,  Horseley,  Nelson  v,  Bagby,  25  Tex.  Supp.  305; 

5  Mart.  N.  S.  (La.)  662;  Butler  v.  Ken-  Halle  Pearman, 2oTex.  168;  Claiborne 

ner.  2  Mart.  N.  S.  (La.)  274.  v,  Yoeman,  15  Tex.  44;  Gayle  v,  Ennis, 

Maine,  —  Bragdon    v,    Harmon,   69  I  Tex.  184. 

Me.  29.  Wisconsin,  —  Pierce    v.    Milwaukee 

Massachusetts.  —  Talmage  v.  Chapel,  Constr.  Co.,  38  Wis.  253;  Magee  v. 
16  Mass.  71;  Baker  v.  Hathaway,  5  Waupaca  County,  38  Wis.  247;  San- 
Allen  (Mass.)  103.  ford  v,  McCreedy,  28  Wis.  103;  Rob- 

Missouri, — State  v.  Matson,  38  Mo.  bins  v,   Gillelt,   2   Pin.  (Wis.)  439,  2 

489.  Chand.  (Wis.)  96. 

Nebraska,  —  Thomas  v,  Carson,  46  United  States,  —  Biddle   v,  Wilkins, 

Neb.  765.  I  Pet.  (U.  S.)  686;  Newberry  v,  Robin- 

New  York,  —  Bingham    v.    Marine  son,  36  Fed.  Rep.  841. 

Nat.  Bank,  112  N.  Y.  663,  20  N.  Y.  St.  England,  —  Lloyd  v,  Williams,  2  W. 

Rep.  292.  a  firming  \\  Hun  (N.  Y.)  377;  Bl.  723,  3  Wils.  C.  PI.  141;  Wallis  v. 

Litchfield  v.  Flint,  104  N.  Y.  543;  Beers  Lewis,  2  Ld.  Raym.  1215;  Aguttar  v, 

r.  Shannon,  73  N.  Y.  292;  Merrill  v.  Moses,  2  Stark.  499,   3   £.  C.  L.  504; 
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rule  of  law  is  not  confined  to  words  descriptive  of  the  plaintiff 
only,  but  applies  as  well  to  those  which  designate  a  defendant 
against  whom  a  personal  cause  of  action  is  alleged.  ^ 

Crawford  v,  Whittal,  i  Dougl.4,  note  i;  M'Millan  v.  Chamberlain,  9  N.  Bruns. 

Henshall  v.  Roberts,  5  East  150.  137. 

See  generally  article  Executors  AND  Trustee.  —  Gibson  v.  Land,   27  Ala. 

Administrators,  vol.  8,  p.  670.  117;  Thomas  v.  Carson,  46  Neb.  765: 

Title  of   Public   or   Private  Oi&oe.  —  Davis  v.  Garr,  6  N.  Y.  124;  Round  tree 

Montgomery  County  v.  Barber,  45  Ala.  v.  Stone,  81  Tex.  301;  Magee  v.  Wau- 

237;    Patrick   v,  Rucker,   19  III.  428;  paca  County,  38  Wis.  247;  Aguttar  v. 

Hunt  V.  Van  Alsiyne,  25  Wend.  (N.  Y.)  Moses,  2  Stark.  499,  3  E.  C.  L.  504. 

605;     Bonesteel    v,   Garlinghouse,    60  Ouardian.  —  Morrison  v.   Hodges,  25 

Barb.  (N.  Y.)  338,  affirmed  45   N.  Y.  Tex.  Supp.   176;  Boyle  v.  Townes,  9 

249;  Gould  V,  Glass,  19  Barb.  (N.  Y.)  Leigh    (Va.)    158.      See    also    article 

179;    Root .  V,   Price,  (Supm.   Ct.)  22  Guardians,  vol.  9,  p.  939. 

How.  Pr.  (N.  Y.)  372;  Porter  v,  Neker-  Bepresentative    Capaeity    Erroneonsly 

vis,  4  Rand.  (Va.)  359.  Desoribed.  —  The  rule  stated  in  the  lext 

On  the  other  hand,  where  the  cause  applies  as  well  where  the  description 

of  action  is  not  a  personal  one,  if  the  does  not   truly  indicate  the  relation  of 

corporate  or  other  name  authorized  by  the  parties  to  the  money  or  property 

law  to  be  used  in  suing  is  contained  claimed  as  where  the  cause  of  action  is 

in  the  description,  names  of  the  indi-  personal.     A  description  of  the  char- 

vidual  officers  may  be  rejected  as  sur-  acter  in  which  a  party  sues  or  is  sued 

plusage.     Botkin   v,   Osborne,  39  111.  must  always  be  treated  as  surplusage 

loi;  Yocum  V.  Waynesville,  39  111.  220;  when   the    facts   averred   and   proved 

Shoudy  V.  School  Directors,  32  III.  290;  estabjish  the  right  or  duty  independent 

Longer.  County  Ct.,  27  111.  384;  Frazier  of  the  description.     Filson  v.  Dunbar, 

V,  Laughlin,  6  111.  347  [approved  in  Long  26  Pa.  St.  475.     To  the  same  effect  see 

V.  County  Ct.,  27  111.  384];  Manlove  v,  Laverty  v.  Woodward,  16  Iowa  i;  Mc- 

McHatton,    5    111.    96;     Halstead    v,  Neil's    Succession,    9    La.   Ann.    113; 

Fowler,  22  N.  J.   L.  48;    Williamson  Fuggle  v.  Hobbs,  42  Mo.  537. 

V,  Updike,  14  N.  J.  L.  270;  Harding  v.  Amended  Pleading.  —  In  several  cases 

New    Haven    Tp.,    3    Ohio  227   \dis'  such    superfluous    descriptions    have 

tinguisked  \n   Canal   Fund  Com'rs  v,  been,  by  order,  stricken  from  the  plead- 

Perry,  5  Ohio  56];  Howard  v.  Whet-  ing   by   way  of    amendment  thereto, 

stone  Tp..  10  Ohio  365.     And  see  arti-  Cirwithin  v.  Mills,  2  Marv.  (Del.)  232; 

cle  Public  Officers,  vol.  17,  p.  151.  McDuffie  v.  Irvine,  91  Ga.  748;  Atlanta 

Agent.  —  McDuffie  v,  Irvine,  91  Ga.  Brewing,  etc.,  Co.  v.  Bluthenthal,  loi 

748  l^iV^// in  Atlanta  Brewing,  etc.,  Co.  Ga.   542;   Yocum   v.   Waynesville.   39 

V.  Bluthenthal,  loi  Ga.  542J;  Bond  v.  111.  220;  Manlove  v,  McHatton,  5  111. 

Betts,  I  111.  205;  Buffum  e/.  Chadwick,  96;  Bragdon  v,   Harmon,   69   Me.  29. 

8   Mass.   104;  Thomas  v.   Carson,  46  See  generally  article  Amendments,  vol. 

Neb.  765;  Davis  v.  Garr,  6  N.  Y.  124;  i,  pp.  538,  539. 

Whiteside  v.  Button,  2  Coldw.  (Tenn.)  1.  Exeentor  or  Administrator.  —  John- 

94;    Rutherford  v.  Mitchell,    .Mart.   &  son   v.  Gaines,  8  Ala.  791;  Peters  v. 

Y.  (Tenn.)  261.     And    see    generally  Heydenfeldt,   3  Ala.   205;  Laverty  v. 

article  Principal  and  Agent,  vol.  16,  Woodward,  16  Iowa  i;  Hood  v.  Link, 

p.  905.  2  B.  Mon.  (Ky.)  37;  Andres  v.  Kridler, 

SeoeiTor.  —  White  v.  Miles,  (Supm.  47  Neb.  585;    Amsterdam    First   Nat. 

Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)  36,  Bank  v.  Shuler,   153  N.  Y.  173,  revers- 

reversed  on  olher  grounds  13  N.  Y.  83;  ing  89  Hun  (N.  Y.)  303;  Waldsmiih  v. 

Boyle  V.  Townes,  9  Leigh  (Va.)  158;  Waldsmith,   2  Ohio   156;    Richardson 

Wilkinson  ».    Culver,  23  Blatchf.  (U.  v.  Richardson,  9  Pa.  St.  428;  Milten- 

S.)  416,  berger  v.  Schlegel,  7  Pa.  St.  241 ;  Ged- 

Assignoe.  —  Nutting  v.   Hill,  71  Ga.  dis  v.  Irvine,  5  Pa.  St.  508;  Bixler  v. 

557;    Brinkley   v.   Going,    i    111.    366;  Kunkle,  17  S.  &   R.  (Pa.)  299:  Wilson 

Butterfield  v.  Macomber,  (Supm.  Ct.  v.  Wilson,  3  Binn.  (Pa.)  557,  opinion  of 

Spec.  T.)  22  How.  Pr.  (N.  Y.)  150;  Wil-  Brackenridge,  J.;  Smith  v.  Teacle,  8 

marth  v,  Mountford,  8  S.  &  R.  (Pa.)  Pa.  Co.  Ct.   150;  Braden  v,   Hollings- 

124;  Maddoz  v,  Craig,   80  Tex.   600;  worth,  8  Humph.  (Tenn.)  19. 
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As  to  the  Effoot  of  the  Word  "As"  inserted  in  the  pleading  immedi- 
ately preceding  the  words  which  denote  a  representative  capacity 
in  the  plaintiff  or  the  defendant,  the  authorities  are  not  in  accord. 
Some  cases  hold  that  such  an  allegation  indicates  a  representative 
capacity  and  is  not  superfluous,  and  if  the  cause  of  action  does 
not  conform  thereto,  but  is  personal,  the  pleading  is  insufficient  • 
unless  cured  by  an  amendment.'  Others  have  made  no  distinc- 
tion between  allegations  which  contain  the  word  "as"  and  those 
which  do  not.^ 

8.  Allegations  of  Usee.  —  Where  the  plaintiff  in  his  individual 
capacity  is  the  proper  party  to  bring  theaction,  an  allegation  that 
it  is  brought  for  the  use  of  another  is  superfluous  and  will  not 
vitiate  the  pleading.* 

Agent.  —  Atlanta  Brewing,  etc.,  Co.  word  "  as,"  as  where  it  is  of  the  plain- 

V,  Bluthenthai,  loi  Ga.  542;  Andres  v,  tiffs.     The  statute  relating  to  amend- 

Kridler,  47  Neb.  585.  ments  is  broad  In  its  provisions,  and 

Title    of   Publio    or  PriTate  Offloe.  ~  there  is  no  just  foundation  for  any  dis- 

HoUon     &.     Parker,     13    Minn.    3S3;  tinction  between  different  paru'es  to  aa 

Andres  v,   Kridier,  47  Neb.  585;  Ben-  action.     Lucas  v,  Pittman,  94  Ala.  616, 

neil  V.  Whitney,  94  N.  Y.  302;  Albany  overruling  Christian  v.  Morris,  50  Ala. 

Brewing  Co.    v.    Barckley,   42   N.   Y.  586,  and  Taylor  t^.  Taylor,  43  Ala.  649. 

App.    Div.     335;     Lehman    v.    Koch,  3.  Oliver  v.  Hearne,  4  Ala.  271;  Gib- 

(Buffalo  Super.  Ct.  Gen.  T.)  18   Civ.  son  v.  Land,  27  Ala.  117;  Montgomery 

Pro.  (N.  Y.)  301 ;  Ogdensburgh  Bank  v.  County  v.  Barber,  45  Ala.  237  [overruled 

Van    Rensselaer,   6    Hill  (N.  Y.J  240;  in  Lucas  v.  Pittman,  94  Ala.  616];  Davis 

Bridgeport  Sav.    Bank  v,  Randall,  15  v.  Garr,  6  N.  Y.  124;  Wick  ?>.  Jewett, 

Wis.  541.  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep. 

Trustee.  —  Morrow  v,  Shober,  19  Ind.  477.  26  N.  Y.  Wkly.  Dig.  526;  Berford 

App.    127;  Andres  v.  Kridier,  47  Neb.  v,  Barnes,  45  Hun  (N.  Y.)  253;  Worden 

585;  Olin  v.  Arendt,  (Supm.  Ct.  Spec.  v.  Worthington,  2  Barb.  (N.  Y.)  368; 

T.)   26   Misc.   (N.    Y.)  489;  Draper  v,  Waldsmiih  v,  Waldsmith,  2  Ohio  156; 

Salisbury,  (N.  Y.  Super.  Ct.  Gen.  T.)  Willis  v.  Tozcr.  44  S.  Car   i. 

II  Misc.  (N.  Y  )  573.  A  Conclasion  in  a  Declaration,  "  to  the 

Assignee.  —  Draper  v,  Salisbury,  (N.  damage  of  said  plaintiffs  as  adminis- 

Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  trators,"  does  not  prevent  the  declara* 

573.  tion  from  being  one  in  the  plaintiffs 

Gnardian.  —  Hall    v,    Ferguson,    24  individual  instead  of  their  representa* 

Ind.  App.  532.  tive  character.     Worden  v,  Worthing- 

1.  Gilbert  v,  Hardwick,  11  Ga.  599;  ton,  2  Barb.  (N.  Y.)  368. 

Daniel  v,  HoUingshead,  16  Ga.  190;  A  Demurrer  to  a  Complaint  in  Fore- 
Bennett  V,  Whitney,  94  N.  Y.  302;  Stil-  closure  which  alleged  that  certain  de- 
well  V,  Carpenter,  (Ct.  App.)  2  Abb.  N.  fendants  claimed  to  have  an  interest 
Cas.  (N.  Y.;  238,  less  fully  reported  in  in  the  property  **  as  executors  and 
62  N.  Y.  639;  Jerkowski  v,  Marco,  56  trustees,"  filed  by  such  defendants  in 
S.  Car.  241;  Maddox  z^.  Craig,  80  Tex.  their  representative  capacity,  was 
600.  See  generally  article  Executors  stricken  out  as  frivolous,  where  the 
AND  Administrators,  vol.  8,  p.  667  judgment  demanded  by  the  complaint 
etseq,  was  against    the  defendants   as   indi- 

2.  Lucas  V.  Pittman,  94  Ala.  616,  viduals.  Olin  v.  Arendt,  (Supm.  Ct. 
approved  in  Southern  Express  Co.  v.  Spec.  T.)  26  Misc.  (N.  Y.)  488. 
Boullemel,  100  Ala.  275,  and  Smith  v.  4.  Burke  v.  Steel,  40  Ga.  217;  West 
Keyser,  115  Ala.  455.  See  generally  Chicago  St.  R.  Co.  v,  Lundahl,  183  III. 
article  Amendments,  vol.  i,  pp.  538,  284,  affirming  82  III.  App.  553;  Schiff 
539.  V.  Supreme  Lodge,  etc.,  64   111.  App. 

Bescription  of  Defendant  —  Amendment.  341;  Northrop  r.   McGee,  20  111.  App. 

—  This  rule  of  amendments  is  as  appli-  108;    State   v.   Johnson,    52   Ind.    197; 

cabletocasesin  which  the  description  is  Smith  z/.  Ayrault,  71  Mich.  475;  Kelly 

of    the   defendant,   and  contains    the  v.  State,  25  Ohio  St.  567;  Turner  v. 
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9.  Hatter  of  Inducement.  —  Matters  stated  by  way  of  induce- 
ment, if  pertinent  for  such  purpose,  considered  with  reference  to 
the  issues  raised  by  the  pleadings,  cannot  be  stricken  out  as 
irrelevant  or  redundant;*  but  where  the  pleading  is  sufficient 
without  the  introductory  statements,  they  may  be  rejected  as 
surplusage  whenever  the  sufficiency  of  the  allegations  or  the  proof 
is  questioned.* 

TI  Appeal  aed  Ebbob  uebeb  Codes  —  1.  Appeal  from  Inter- 
locntory  Orders  —  a.  In  General.  —  The  order  made  on  an  appli- 
cation to  strike  out  surplusage,  etc.,  being  interlocutory,  cannot 
be  directly  appealed  from,  unless  an  appeal  is  authorized  by 
statute.* 

b.  Statutory  Appeals.  —  Statutes  which  provide  that  an 
appeal  may  be  taken  from  an  order  affecting  a  substantial  right 
or  the  merits  of  the  action  have  generally  been  held  to  give  the 

Brooks.  6  Tex.  206.     See  also  Blessing-  O'Connor,  loi  Wis.  i8;  Kenosha  City 

ton  t^.  Com.,  (Pa.  1888)  14   Atl.   Rep.  v.  Lamson,  9  Wall.  (U.  S.)  477;  Shearm 

416.  V,  Burnard,  10  Ad.  &  El.  593,  37  E.  C. 

Amendments.  —  It  has  been  held  that  L.  184;  Dukes  v.  Gosiling,  i  Bing.  N. 

where   the   usee   is  the   proper  party  Cas   588,  27  E.  C.  L.  499. 

plaintiff,  his  name  may  be  retained  in  Pleading  Hot  Bemnrrable.  —  Matter  of 

the   pleading,   and   the   name  of    the  inducement  which  might  be  left  out  of 

nominal  party  may  be  rejected  as  sur-  a  pleading  without  impairing  its  suffi- 

plusage  or  stricken   out  by    way   of  ciency  will  not  render  it  demurrable 

amendment.     Martin  v.  Lamb,  77  Ga.  for  ambiguity  or  uncertainty.     Kraner 

252:  McLewis  v.  Furgeson,  59  Ga.  644;  v.  Halsey,  82  Cal.  209. 

Wilson  V.  First  Presb.  Church,  56  Ga.  8.  Seegenerally  article  Appeals,  vol. 

554.      See    generally    article  Amend-  2,  p.  81. 

MENTS,  vol.  I,  p.  538 //j^^.  Orders  Hot  Appealable. — In  some  stales 

1.  Bellows  V,  District  Tp.,  70  Iowa  orders  made  on  applications  to  strike 
y20  [distinguished  in  Rock  v.  Rinehart,  out  matter  as  irrelevant  or  redundant 
88  Iowa  37];  Chi  Ids  v.  Griswold,  15  are  not  appealable,  not  being  included, 
Iowa  438;  Pacific  Mail  Steamship  Co.  either  directly  or  indirectly,  within  stat- 
ic. Irwin.  67  Barb.  (N.  Y.)  277,  less  fully  utes  enumerating  the  interlocutory 
reported  in  4  Hun  (N.  Y.)  671;  Har-  orders  from  which  an  appeal  will  lie. 
way  V.  New  York.  4  Thomp.  &  C.  (N.  Cleland  v.  Walbridge,  78  Cal.  358; 
Y.)  167,  I  Hun  (N.  Y.)  628;  Byrn  v,  Swain  v.  Burneite.  76  Cal.  299;  Sutler 
Judd,  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  v.  San  Francisco,  36  Cal.  112;  Graham 
N.  S.  (N.  Y.)  390;  Duprat  v.  Have-  v.  Lineham,  i  Idaho  780;  Warren  v, 
meyer,  18  N.  Y.  Wkly.  Dig.  439;  First  Stoddart.  (Idaho  1899)  59  Pac.  Rep.  540; 
Nat.  Bank  v.  Cincinnati,  etc.,  R.  Co.,  Old  Nat.  Bank  v.  O.  K.Gold  Mln.  Co., 
16  Cin.  L.  Bui  399,  9  Ohio  Dec.  (Re-  19  Wash.  194,  overruling  Snohomish 
pririi)  702;  Edgar  v.  Galveston  City  County  v.  Ruff,  15  Wash.  637,  and  Mc- 
Co.,  46  Tex.  421.  Compare  Willson  v,  Elwain  v.  Huston,  i  Wash.  359. 
Cleaveland,  30  Cal.  192,  wherein  it  was  Stay  on  Appeal  from  Order.  —  In  Iowa 
held  not  to  be  error  to  strike  oat  a  it  has  been  held  that  an  order  made  on 
portion  of  a  complaint  inserted  by  a  motion  to  strike  out  is  not  within  the 
way  of  description,  but  which  was  statutory  provisions  for  staying  execu- 
not  needed  for  that  purpose,  and  tion  on  orders  or  judgments,  on  appeals 
was  moreover  blended  with  matters  of  therefrom,  by  the  giving  of  bonds, 
evidence.  Allen  v.  Church,  loi   Iowa  116.     But 

2.  Kraner  v.  Halsey,  82  Cal.  209;  the  trial  court  may,  in  the  exercise  of 
Lord  V.  Tyler,  14  Pick.  (Mass.)  156;  its  discretion,  postpone  the  trial  until 
Miller  v.  Bayer,  94  Wis.  123;  South  the  disposition  of  the  appeal.  Allen  z'. 
Bend  Chilled  Plow  Co.  v,  George  C.  Church,  loi  Iowa  116;  Stanley  t^.  Dav- 
Cribb  Co.,   97   Wis.   230;   Martens  v.  en  port,  54  Iowa  463. 
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right  of  appeal  from  an  order  granting  the  application/  but  not 
from  an  order  overruling  it,  since  matter  actually  irrelevant  or 
redundant  may  be  eliminated  at  the  trial  by  objections  to  the 

1.  National  Albany  Exch.  Bank  v.        In  Minnesota,  it  has  been  held,  where 

Cargill,  39  Minn.  477;  Vermilye  v,  Ver-  the  action  was  equitable,  that  the  order 

milye,  32  Minn.  49^;  Kingsley  v,  Gil-  was  appealable  under  Rev.   Stat,   ia 

man,  12  Minn.  515;  Starbucks.  Dunk-  force  in  1859,  §  74,   p.  470.     Wolif  v. 

lee,  ID  Minn.  168;  Adamson  v,  Raymer,  Banning,  3  Minn.  202. 
94  Wis.  243;  Prindle  v.  Haighc,  83  Wis.        Proper  Ordor  on  Appeal  Where  Baling 

50;  Joint  School  Dist.  No.  7  v,  Kemen.  Below  Was  Correet.  —  Some  cases,  while 

65    Wis.    282;    Brachman    v.    Kuehn-  they  sustain  the  right  of  the  party  to 

muench,    64   Wis.   249;    Slcfteman   v,  appeal  and  have  the  order  reviewed, 

Mack,  61  Wis.  575;  State  v,  Jennings,  hold  that  where  it  was  correctly  made, 

56  Wis.    113;    Kewaunee    County    v.  the  proper  course  of  the  appellate  court 

Decker,  28    \Vis.  669.     And  see  cases  is  to  make  an  order  dismissing  the  ap- 

cited  infra,  this  nolt^  pas  si  m»  peal,  instead  of  affirming  the  ruling  of 

In  Iowa  it  is  provided  by  Code,  §  4101,  the  court  below.     Noonan  v,  Orton,  30 

that  "  an  appeal  may  also  be  taken  to  Wis     609,    wherein    the    court    said: 

the  Supreme  Court  from    ♦    ♦    *    an  *'  The  question  of  appealability  in  this 

intermediate  order  involving  the  merits  case    *    *    *    is  whether    an  appeal 

or  materially  affecting  the    final  deci-  lies  from  an  order  striking  out  actually 

sion."     In  an  early  case  it  was  doubted  redundant  and  irrelevant  matter.   Such 

whether  an  order  striking  out  inter-  an  order  cannot,  in  the  very  nature  of 

rogatories  was  appealable,  but  the  point  things,   be  injurious  to  either  party, 

was  no^  decided,  the  appeal  being  de-  and  cannot  affect  the  merits,  or  any 

termined   on   the    merits.     Davenport  part  thereof,  of  any  action  in  which  it 

Gas  Light,  etc.,  Co.  v,  Davenport,  15  is  made,  nor  can  it  affect  any  substan- 

Iowa  7.  tial  right.    *    *    *    It  is  more  in  har- 

In   a  later  case   where  the   matter  mony  with  the  principle  of  what  we 

stricken  out  was  relevant  and  the  order  consider  a  correct  construction  of  the 

therefore   was    erroneous,   an    appeal  statutes,  to  dismiss  the  appeal."     Cited 

from  the  order  was  sustained  as  prop-  in  McCord  v.  McSpaden,  34  Wis.  541. 

erly  taken.    Stanley  z/.  Davenport,  54  To  the  same  effect  see  Brisbin  s/.  A mer- 

lowa  463.  ican  Express  Co.,  15  Minn.  43;  People 

In  a  siill  later  case  it  was  held  that  v.  Tweed.  63  N.  Y.  194,  dismissing  a/- 
an  appeal  will  not  lie  from  an  order  peal  Uom  5  Hun  (N.  Y.)  353;  Hanover 
sustaining  a  motion  to  strike  out,  '*  for  F.  Ins.  Co.  v.  Tomlinson,  58  N.  Y.  651; 
the  very  plain  reason  "  that  although  Dewald  v.  Dewald,  89  Wis.  353;  Shen- 
the  ruling  may  be  erroneous,  the  final  ners  v.  West  Side  St.  R.  Co.,  74  Wis. 
judgment  may  be  in  favor  of  the  party  447;  Durch  r.  Chippewa  County,  60 
injured,  or  the  court  at  the  trial  may  Wis.  227;  Carpenter  v.  Reynolds,  58 
overrule  its  preliminary  decision  and  Wis.  666;  Saveland  v.  Green,  36  Wis. 
permit  testimony  to  be  adduced  cover-  612;  Freeman  v.  Englemann  Transp. 
ing  the  point.  In  this  case,  however,  Co.,  36  Wis.  571.  Compare  Wisconsin 
the  court  distinguished  the  earlier  cases  cases  cited  to  the  text  in  which  the 
in  which  I  he  appeal  was  sustained  and  order  was  affirmed,  instead  of  the  ap- 
the  order  was  reversed,  on  the  ground  peal  being  dismissed, 
that  the  allegations  stricken  out  were  Whore  Error  Hot  Prejudicial.  —  It  has 
relevant.  It  seems  therefore  only  to  been  held  that  where  error  in  the  order 
amount  to  this:  that  if  the  order  of  the  striking  out  cannot  be  prejudicial,  as 
court  below  was  correct,  the  matter  where  evidence  to  prove  the  matter  ex- 
stricken  out  being  in  fact  irrelevant  or  punged  can  be  given  under  parts  of  the 
redundant,  it  is  not  appealable,  and  pleading  not  affected  by  the  order,  the 
after  this  has  been  determined  the  ruling  of  the  court  below  will  not  be  re- 
order entered  will  be  that  the  appeal  is  versed.  Prindle  v.  Haight,  83  Wis.  50; 
dismissed  instead  of  that  the  order  be-  Joint  School  Dist.  No.  7  v,  Kemen,  65 
low  is  affirmed.  Allen  v.  Church,  loi  Wis.  282;  Brachman  v.  Kuehnmuench, 
lovi 9^  lit,  distinguished \n  Mastz/.  Wells,  64  Wis.  249  [cited  in  Burnham  v,  Mil- 
'(lowa  1899)  81  N.  W.  Rep.  230,  wherein  waukee,  69  Wis.  379,  and  citing  Slole- 
the  court  sustained  an  appeal  from  such  man  v.  Mack,  61  Wis.  575];  Freeman  v. 
order.  Engelmann  Transp.  Co.,  36  Wis.  571. 
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introduction  of  evidence  and  by  instructions.^     In  some  cases, 

however,  it  has  been  intimated  that  orders  refusing  the  applica- 
tion are  also  appealable  under  such  statutory  provisions.' 

In  Hew  Tork  both  orders  granting  and  those  overruling  the  appli- 
cation are  appealable  to  the  general  term  or  appellate  division  of 
the  same  court,^  although  in  several  early  cases  it  was  denied 

1.  National  Albany  Exch.  Bank  v.  from  the  discretion  of  the  judge  in 
Cargill,  39  Minn.  477;  Rice  v.  First  matters  of  procedure.  Buta  defendant 
Div.  St.  Paul,  etc.,  R.  Co.,  24  Minn,  may  claim  ex  debito  jusHHa  to  have  the 
447;  Vermilye  v.  Vermilye,  33  Minn,  plaintifif's  case  presented  in  an  intelli- 
499;  Turlington  v.  Williams,  84  N.  Car.  gible  form,  so  that  he  may  not  be  em- 
125;  best  V.  Clyde,  86 N.  Car. 4;  Fisher  barrassed  in  meeting  it.'  The  poiver 
V,  Schuri,  73  Wis.  370;  Shealy  v,  Chi-  which  is  given  to  the  judge  of  first  in. 
cago,  etc.,  R.  Co.,  72  Wis.  471;  Ke-  stance  by  this  rule  ought  to  be  exer- 
waunee  County  v.  Decker,  28  Wis.  669.  cised  in  a  fit  case."  To  the  same  efifect 
See  also  Franke  v,  Nunnenmacher,  23  see  Watson  v.  Rodwell,  3  Ch.  D.  380; 
Wis.  297.  Cashin    v,   Cradock,   3    Ch.    D.    376; 

Intermingled  Orders. — Where  an  order  Hawkesley  v,  Bradshaw,  5  Q.  B.  D. 
refusing  to  strike  out  redundant  mat-  302,  reversing  5  Q.  B.  D.  22;  Golding  v. 
ter,  not  appealable,  and  an  order  over-  Wharton  Salt  Works  Co.,  i  Q.  B.  D. 
ruling  a  demurrer,  which  may  be  374;  Stokes  v.  Grant,  4  C.  P.  D.  25. 
appealed,  were  embraced  in  the  same  8.  Order  Granting  Application.  —  Salt- 
court  order,  it  was  held  ihai  there  was  ers  v,  Genin,  (N.  Y.  Super.  Ct.  Gen.  T.) 
no  way  of  separating  what  was  appeal-  10  Abb.  Pr.  (N.  Y.)  478,  19  How.  Pr. 
able  from  what  was  not,  and  both  were  (N.  Y.)  233:  Whitney  v.  Waterman, 
considered  as  substantially  one  order  (Supm.  Ct.  Gen.  T.)4How.  Pr.  (N.  Y.) 
and  reviewed  on  the  merits.  Shealy  ».  314;  Wood  v.  New  York,  (Supm.  Ct. 
Chicago,  etc.,  R.  Co.,  72  Wis.  471.  Gen.  T.)  4  Abb.  Fr.  N.  S.  (N.  Y.)  152. 

2.  Savage   v.   Challiss,  4   Kan.  319;  per  Sutherland,  J.,  dissenting. 
Tierney  V.Minneapolis,  etc..   R.  Co.,  Order  Benying  Application. —  Peart  z^. 
31  Minn.  234;  Burnham  r.  Milwaukee,  Peart,  48  Hun  (N.  Y.)  79:  Sprague  v, 

69  Wis.  379.  Dunton,  14  Hun  (N.  Y.)  490;    Pacific 
In  Iowa  it  has  been  held  that  an  order  Mail  Steamship  Co.  v.  Irwin,  67  Barb. 

overruling  a  mdtion  to  strike  out  is  not  (N.   Y.)  277,  less    fully  reported  in  4 

appealable  as  an  order  involving  the  Hun    (N.    Y.)    671;     Neresheimer    v, 

merits    and    materially   affecting    the  Bowe,  11   Daly  (N.  Y.)  306,  3  Civ.  Pro. 

decision.       Specht    v.    Spangenberg,  (N.  Y.)  368;  Jeffras  v,  McKillopp,  etc., 

70  Iowa  488;  Ida  County  v.  Woods,  79  Co.,  4  Thomp.  &  C.  (N.  Y.)  578,  2  Hun 
Iowa  148;  Walker  v,  Pumphrey,  82  (N.Y.)35i;  Wood  z/.  New  York,  (Super. 
Iowa  487;  Quinn  v.  Capital  Ins.  Co.,  Ct.  Gen.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.) 
82  Iowa  550.  dud  in  Odell  v.  Coquolette,  152,  per  Sutherland,  J.,  dissenting.  See 
103  Iowa  435.  In  a  later  case  than  any  also  the  following  cases  in  which  ap- 
of  .hese,  however,  and  in  which  the  peals  from  orders  denying  a  motion 
court  sought  to  distinguish  them,  such  were  entertained  and  determined  on 
an  appeal  was  entertained  and  the  the  merits,  without  question.  Meyer 
order  was  reversed.  Seiffert,  etc.,  Lum-  v.  Young,  (Supm.  Ct.  App.  Div.)  63  N. 
ber  Co.  v.  Hartwell,  94  Iowa  576.  Y.   Supp.    143;    Schroeder    v.  Young, 

In  England  both  orders  granting  the  (Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp. 

application  and  those  refusing  it  are  no;     Sexton  v.   Bennett,   (Supm.  Ct. 

held  to  be  appealable,  but  the  court  Gen.  T.)  9  N.  Y.  Supp.  394:  Finger  v. 

will  not  reverse  a  ruling  unless  the  dts-  Kingston,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 

cretionary  power  to  make  it  has  been  Supp.    175;   Jones    v.    Jones,    (N.    Y. 

manifestly  abused.     Knowles  v.  Rob-  Super.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  628; 

erts,   38  Ch.   D.  263,  wherein   it  was  Gaylord  v.  Beardsley,  (Supm.  Ct.  Gen. 

said,  per  Bowen,  L.  J.,  quoting  Davy  T.)  54  N.  Y.  St.  Rep.  234,  70  Hun  (N. 

V.  Garrett,  7  Ch.  D.  473:  **  It  is  very  Y.)  597;  Bradstreet  v.  Brad  street  Co., 

important  that  time  and  money  should  (Supm.-  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 

not  be  wasted  in  appeals  on  interlocu-  260;  Baer  v.  Seymour,  (N.  Y.  Ciiy  Ct. 

tory   matters,    and    I    have   therefore  Gen.  T.)  12  N.  Y.  St.  Rep.  166;  Gross 

always  set   my  face  against  appeals  v.  Bock,  (Supm.  Ct.  Gen.  T.)  11  N.  Y. 
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that  an  appeal  would  lie  from  an  order  refusing  to  strike  out.^ 

2.  Beyiew  on  Appeal  from  Final  Judgment  —  a.  General  Rule. 
—  It  may  be  stated  as  a  general  rule  that  orders  made  on  appli- 
cations to  strike  out  matter  as  irrelevant  or  redundant  maybe 
assigned  for  error  and  be  reviewed  on  appeal  from  the  final  judg- 
ment, where  the  record  is  properly  perfected  for  that  purpose.* 

Si.  Rep.  2g6;  People  v.  Bell  Telephone  been   entertained   and  decided  on  the 

Co.,  (Supm.  Ct.  Gen.  T.)  ir  N.  Y.  St.  merits.      Bradner  v.   Faulkner,  93  N. 

Rep.  66;  Evans  v.  Burton  (Supm.  Ct.  Y.   515:    Sanford   v.  Claflin,   133  N.  Y. 

Gen.  T.)  5  N.  Y.  St.  Rep.  216,  42  Hun  691,  affirming  opinion  below,  (Supm. 

(N.  Y.)652;  Tradesmen's  Nat.  Bank  v.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  295;  Hoflf- 

U.   S.   Trust  Co..  49  N.  Y.  App.  Div.  man  v,  Wight,  137  N.  Y.  621,  affirming 

362;  Scharf  v.  Warren-Scharf  Asphali  Hoffman  v,  Newell,  (N.  Y.  Super.  Ct. 

Paving  Co.,  15   N.  Y.  App.   Div.  480;  Gen..  T.)  21  N.  Y.  Supp.  912,  20  N.  Y. 

Schroeder  v.   Post,  3  N.  Y.  App.  Div.  Supp.  432. 

411;  Robertson  z/.  New  York  Press  Co.,  1.  Morehouse   v.   Yeager,   38  N.  Y. 

2  N.  Y.  App.  Div.  49;  De  Witt  V.  Brill,  Super.    Ct.    50;    Field    v.    Stewart,   2 

(N.  Y.  City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  Sweeney  (N.  Y.)  193,  8  Abb.  Pr.  N.  S. 

44;  Raines  v.  New  York  Press  Co.,  92  (N.   Y.)  193,  41   How.   Pr.  (N.  Y.)95; 

Han  (N.  Y.)5i5;  MacCoU  v,  American  Hughes  v.   Mercantile  Mut.  Ins.  Co., 

Union  L.  Ins.  Co.,  89  Hun  (N.  Y.)  490;  (C.  PI.  Gen.  T.)  41   How.   Pr.  (N.  Y.) 

Hatch   V,    Matthews,   85  Hun  (N.  Y.)  253.    10  Abb.    Pr.    N.   S.   (N.   Y.)  37; 

528;    Dunkirk  z/.  Lake  Shore,  etc.,  R.  Murphy  v.  Dickinson,  (Supm.  Ct.  Gen. 

Co.,  75  Hun  (N.  Y.)  366;  Williams  v.  T.)  40  How.  Pr.  (N.  Y.)66;  Whitney  tr. 

Folsom.  57    Hun   (N.    Y.)   128;    Hum-  Waterman  (Supm.  Ct.  Gen.  T.)  4  How. 

phreys  v.  New  York,  etc.,  R.  Co.,  56  Pr.(N.Y.)  314;  Bedell  v.  Stickles, (Supm. 

Han  (N.  Y.)  63^.  25  Abb.  N.  Cas.  (N.  Ct.  Gen.  T.)  4  How.  Pr.  (N.  Y.)  433,  3 

Y.)  202;  Nealis  v,  Lissner,  52  Hun  (N.  Code  Rep.  (N.  Y.)  105. 

Y.)   503;  Goodman    v.   Robb,   41    Hun  2. See  generally  article  Appeals,  vol. 

(N.   Y.)  605:    Mclntyre  v,  Ogden,   17  2,  p.  90. 

Hun  (N.  Y.)  604.  Motion  Withdrawn. —  No  question  is 

Appeal  from  City  Court.  —  An  order  presented  on  appeal,  as  to  a  motion  to 
denying  a  motion,  made  by  the  New  strike  out  parts  of  a  pleading,  where  it 
York  City  Court,  is  not  appealable  to  was  not  ruled  upon  by  the  court  be- 
the  appellate  term  of -the  Supreme  low,  but  was  withdrawn  by  the  moving 
Court,  such  appeal  being  to  an  entirely  party.  Lee  v.  Carter.  52  Ind.  342. 
different  court,  and  not  10  the  general  Awdgning  Error.  —  The  ruling  of  the 
term  or  appellate  division  of  the  same  court  must  be  covered  by  the  assign- 
court.  Emmens  v.  McMullan  Co.,  ment  of  errors,  and  discussed  in  the 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  brief  of  the  appellant,  or  error  therein 
638,  dismissing  appeal  from  (N.  Y.  City  is  waived.  Crawford  r.  Anderson,  129 
Ct.  Gsn.  T.)  20  Misr.  (N.  Y.)  400,  dis-  Ind.ii7;  Colchen  v.  Ninde,  120  Ind.  88. 
anguishing  Neresheimer  v,  Bowe,  11  A  specification  of  error  as  follows: 
Daly  (N.  Y.)  306,  3  Civ.  Pro.  (N.  Y.)  "  That  the  court  erred  in  sustaining 
368.  plaintiff's  motion   to  strike  out  para- 

To  Court  of  Appeals.  —  Under  the  stat-  graphs  six  to  twelve  inclusive,  of  de- 
ute  relating  to  appeals  to  the  Court  of  fendant  Stoddart's  answer/'  is  amply 
Appeals,  as  amended  in  T8q5,  these  sufficient  under  paragraph  i,  rule  6, 
orders  are  not  appealable  to  that  court  of  the  Idaho  Rules  of  the  Supreme 
unless,  perhaps,  questions  of  law  aris-  Court.  Warren  v,  Stoddart,  (Idaho 
ing  thereon  should  be  certified  to  the  1899)  59  Pac.  Rep.  540. 
Court  of  Appeals  by  the  appellate  di-  An  assignment  was  in  the  words: 
vision  of  the  Supreme  Court.  Code  "The  court  erred  in  striking  out  the 
Civ.  Pro.  N.  Y.,  fc^  190.  Prior  to  the  pleas  to  plaintiff's  declaration.  They 
amendment  it  was  provided  that  an  were  competent  and  proper  and  avail- 
order  striking  out  a  pleading  or  a  part  able  under  statute  as  notices  of  defense, 
of  a  pleading  which  affected  a  substan-  at  least."  It  was  held  that  this  was 
tial  right,  and  did  not  rest  in  discretion,  too  general,  and  violated  the  rule  re- 
was  appealable,  and  there  are  cases  in  quiring  that  each  error  intended  to  be 
which  appeals  from  such  orders  have  inserted  and  relied  upon  should  be  set 
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b.  Order  Granting  Application.  —  The  right  to  have  an 

order  which  strikes  out  matter  as  irrelevant  or  redundant  reviewed 
on  appeal   from   the  final  judgment  is  unquestioned;  *  but  the 

judgment  will  not  be  reversed  even  if  the  ruling  of  the  lower 

court  was  erroneous,  where  it  is  apparent  from  the  whole  record 

that  no  prejudice  has  resulted.  Thus  error,  if  any,  in  granting 
the  application  is  cured  if  the  issues  raised  by  the  matters  stricken 
out  are  fully  gone  into  at  the  trial,  regardless  of  the  preliminary 

disposition  made  of  them ;  *  if  all  the  evidence  competent  to 

out  separately  and  particularly.     Su-  tion  in  arrest  of  judgment.     Brown  v. 

preine   Council,   etc.  v.  Fidelity,  etc..  Home  Sav.  Bank,  5  Mo.  App.  i. 

Co..  22  U.  S.  App.  43g.  1,  Hawley  v.  Kocher,   133  Cal.  77; 

On  Motions  for  Hew  Trial.  — The  de-  Cleland  t/.  Walbridge,  78  Cal.  358;  Ne- 

cisions  are  not  uniform  as  to  whether  vada  County,  etc..  Canal  Co.  v,  Kidd, 

orders  made  on  applications  to  strike  43  Cal.  180;  Whitney  z^.  Cady,  71  Conn, 

oat  matter  as  irrelevant  or  redundant  166;  Indianapolis   Piano    Mfg.  Co.  v. 

can  be  assigned  for  error  in  a  motion  Caven,  53  Ind.  258;  AUen  v.  Church, 

for  a  new  trial,  and  in  that  way  brought  loi  Iowa  116;  Paiker  v.  Des  Moines  L. 

before  the  appellate  court.  Assoc,  108  Iowa  117;  Hale  v,  Wigton, 

In /n^/fViTi^z  the  rulings  on  such  appli-  20  Neb.   83;    Hozey  v.   Buchanan,   16 

cations  are  not  errors  occurring  at  or  Pet.    (U.     S.)    215;     Mandelbaum    v. 

during  the  trial,  within  the  statute  reg-  People,  8  Wall.  (U.  S.)  310. 

ulating    the    granting  of   new   trials.  Statutory  Proviiion. —  In  some  states 

Ringgenberg  V.  Hartman,  I02lnd.  537;  it  is  held  that  the  court  is  authorized 

Thomas    v.    Hamilton,   71    Ind.   277;  to  review  orders  made  on  such  applica- 

Vandever  v.  Garshwiler,  63  Ind.  185;  tions,  on  appeal  from  the  final  judg- 

Sim  V.  Hurst,  44  Ind.  579;  Ohio,  etc.,  ment,   by   a  statutory   provision   that 

R.  Co.  V.  Hemberger,  43  Ind.  462;  Mil-  intermediate  orders  which  involved  the 

liken  v.  Ham,  36  Ind.  166;  lluggins  v,  merits  or  necessarily  affected  the  judg- 

Hughes,    II    Ind.    App.  465;  Reed  v.  ment  may  then  be   reviewed.     Swain 

Spayde,    56  Ind.  394,   wherein  it  was  v.    Burnette,   76  Cal.  299;    Warren  v. 

said-     "  It  is  obvious  that  a  new  trial  Stoddart, (Idaho  i899)59Pac.  Rep.  540. 

would  not  correct  such  an  error;  for  2.  People    v,    Hagar,    52    Cal.    171; 

after  a  new  trial  was  granted,  the  error  Jacob  v.  Day,  iii  Cal.  571;  Water  Sup- 

would  stand  in  the  record  the  same  as  ply,  etc.,  Co.  v.  Tenney,  24  Colo.  344; 

before.     Such  a  question  can  be  pre-  Charles  v.  Hallack  Lumber,  etc.,  Co., 

sented  only  by  an  assignment  of  error."  22   Colo.    283;    Tennis  v.    Barnes,    11 

In  Missouri,  where  the  application  is  Colo.  App.  196;  Van  Horn  v.  Overman, 

directed  at  a  portion  only  of  the  plead-  75  Iowa  421;  Osborne  v,  C.  N.  Nelson 

ing,  it  is  held  that  error  in  the  order  Lumber    Co.,    33   Minn.   285;    Grand 

must  be  complained  of  in  the  motion  Chute  v.  Winegar,  15  Wall.  (U.  S.)  355. 

for  a  new  trial.     Williams  v.  Chicago,  Contra^   Ft.   Wayne  v.   Hamilton,   132 

etc.,  R.  Co.,  112  Mo.  463;  Anderson  v.  Ind.  487,  wherein  it  was  held  that  un- 

Stapel,  80  Mo,  App.  iif;,  2  Mo.  App.  less  evidence  of  the    matter  stricken 

Rep.  529.     But  where  the  whole  case  out  was  legally  admissible  under  other 

is  decided  upon  the  application,  and  portions  ot  the  pleading,  the  fact  that 

judgment  is  rendered  thereon,  or  where  it   was   in   fact  offered   and   admitted 

the  case  is  dismissed  upon  motion,  it  would  not  of  itself  be  sufficient  to  cure 

is  not  usual  or  necessary  to  file  a  mo-  a   wrongful   ruling  on   the  motion  to 

tion  for  a  new  trial,  for  the  mere  pur-  strikeout.     0'A'»;^Elliott on  App.  Pro., 

pose  of  having  the  court  twice  hear  the  §  638. 

same  motion  or  demurrer.     O'Connor  Whon  Error  Hot  Cored.  —  The  record 

f/.   Koch,   56  Mo.   253,  distinguisheti  \Ti  must  show  that  the  matters  were  fully 

Williams  v,  Chicago,  etc.,  R.  Co.,  112  gone  into,  or  that  the  appellant  was  in- 

Mo.  463.  foimed  that  he  could  offer  his  evidence 

On   Motion  in  Arrest,  —  It  has  also  in   support   thereof.      The   mere    fact 

been   held   that   the   point  should    be  that  some  testimony  was  incidentally 

sayed  by  assigning  it  as  error  on  a  mo*  given  upon  which  the  court  made  a 
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prove  such  issues  is  legallj'  admissible  under  pleadings  or  parts 
thereof 'not  affected  by  the  order;*  or  if  the  result  of  the  trial 

finding  will   not  be  held  to  cure  the  Indiana. — Jones  v.  State,   153  Ind. 

error.       Pettygrove   v,   Rothschild,   a  440;    Levi  v.   Drudge,   139   Ind.  458; 

Wash.  6.  Mason  v.  Roll,  130  Ind.  260;  Ft.  Wayne 

Stipulation  to    Introduce   Evidence. —  v.  Hamilton,  132  Ind.  487;  New  Albany 

Error  in  striking  out  is  cured  by  an  v.  McCulloch,  127  Ind.  500;  Colchen  r. 

agreement  between  the  parties  to  give  Ninde,   120  Ind.  88;    Columbus,  etc., 

in  evidence  everything  that  could  have  R.  Co.  v.  Braden,  no  Ind.  558;  Stevens 

been  legally  admitted  before  the  order  v.  Lafayette,  etc.,  Gravel  Road  Co.,  99 

was    made.      Montgomery  County  v.  Ind.  392;  Greene  County  v.   Huff,  91 

Miller,  82  Ind.  572.  Ind.   333;    Gheens  v.  Golden,  90  Ind. 

Befusal   to    AdJoiit    Evidenoe.  —  It    is  427;  Lake  Erie,  etc..  R.  Co.  v.  Fix.  88 

proper,  however,  for  the  court  to  re-  Ind.   381;    Ketcham   v.    Brazil    Block 

fuse  to  admit  evidence  of  facts  which  Coal  Co.,  88  Ind.  515;  Hervey  t^.  Parry, 

are  irrelevant  because  allegations  set-  82  Ind.  263;  Gerard  v,  Jones,  78  Ind. 

ting  them  up  have  been  stricken  from  378;  Sharpe  v.   Dillman,  77  Ind.  280; 

the  pleading,  and  no  error  can  be  pred-  Robinson  v.  Snvder,  74  Ind.  no;  Har* 

icated  on   such   rulings  even   though  ris  v.  Boone,  69  Ind.  300*.  Sheilenbarger 

the  court  may  have  erred  in  excluding  v.  Blake,  67  Ind.  75;  Noah  v.  Angle,  63 

matter  which,  if  it   had  been  left  in.  Ind.  425;  Turner  v,  Campbell,  59  Ind. 

would  have  made  the  evidence  rele-  279;    Fuller  v,   Wright,   59   Ind.  333; 

vant.     Lonergan  v,  Lonergan,  55  Neb.  Brown  v.  College  Corner,  etc..  Gravel 

641.  Road  Co.,  56  Ind.  no;  Aurora  v.  Col- 

1.  Milligan  v.  Pollard,  112  Ala.  465;  shire,  55  Ind.  484;  Vawfer  v.  Franklin 

Coffee  V.  Williams,  103  Cat.  550;  Ring-  College,  53  Ind.  88;  Watts  v,  Coxen, 

genberg  v,   Hartman,    124    Ind.    186;  52  Ind.  155;  White  v.  Whitney,  51  Ind. 

Colchen  v,  Ninde,  120  Ind.  88;  Davis  124;  Douglass  v,  Blankenship,  50  Ind. 

v.    Davis,    119   Ind.    511;    George    v,  160;  Allen  v,  Randolph,  48  Ind.  496; 

Brooks.  94  Ind.  274;  Watts  z/.  Coxen,  52  Sparks  v.  Heritage,  45  Ind.  66;  Van- 

Ind.  155;  White  z/.  Whitney,  51  Ind.  124;  duyn  v.  (lepner,  45  Ind.  589;  Spencer 

Douglass     r.    Blankenship,     50    Ind.  v.   Woollen,  42  Ind.  364:    Harding  v. 

160:    Humphreys  v.  Stevens,  49  Ind.  Whitney,    40     Ind.    379;    Stevens    v. 

491;  Lamasco  City  v.  Brinkmeyer,  12  Campbell,    21    Ind.    471;    Bondurant 

Ind.  349'  Shambaugh  r.  Current,  (Iowa  v.  Bladen,  19  Ind.  160;  Daily  t^.  Nutt- 

1900)    82    N.    W.    Rep.    497:    Goring  man,  14  Ind.  339;  Campbell  v.  Swasey, 

V.' Fitzgerald,  105  Iowa  507;  Cooper  v.  12  Ind.  70;  Johnson  v.  Crawfordsville, 

McKee,    49    Iowa   286;    Fulkerson   v,  etc.,   R.  Co.,   11   Ind.  280;    Stoner  v. 

Mitchell,  82  Mo.  13;  Nemaha  County  Ellis,  6  Ind.  152;  Coe  v.  Smith,  4  Ind. 

V,  Frank,  120  U.  S.  41.     See  also  Park-  79;  Darnell  v,  Sallee,  7  Ind.  App.  581. 

hurst  V.  Stone.  36  Fla.  456;  Jones  v.  Iowa,  —  De    Forrest    v.    Butler,    6a 

Pitts,  98  G a.  521;  Parks  «/.  Holmes,  22  Iowa  78;    Van   Horn  v.  Overman,   75 

111.   522;  Hartman  Steel  Co.  v.  Hoag,  Iowa  421;  Scott  cr.  Independent  Dist., 

104   Iowa  269;    Abbott   v,  Striblen,  6  91  Iowa  156. 

Iowa  191;  West  v.  West,  144  Mo.  119;  Kansas.  —  Auld  er.  Kimberlin,  7  Kan. 

Supreme  Council,  etc.  v.  Fidelity,  etc.,  601. 

Co.,  22  U.  S.  App.  439.  Kentucky,  —  Dorman  v,  Sebree,  (Ky. 

Evidence  nnder   General  Issne.  —  The  1899)  52  S.  W.  Rep.  809. 

strikingout  of  matter  specially  pleaded  Missouri,  —  Fulkerson    r.    Mitchell, 

by  a  defendant,  if  error,  is  not  preju-  82  Mo.  13. 

dicial  where    the   issues    raised    by  it  Oregon, — The  Victorian,  24  Oregon 

are  admissible  in  evidence  under  the  121. 

general   issue  or  general   denial    also  Tennessee,  —  Sanders    v.    Young,     i 

pleaded.  Head  (Tenn.)  219,  73  Am.  Dec.  175. 

Alabama,  —  Newsom    v,     Guy,     109  TVjcaj.  —  Belo  v.   Smith,  (Tex.  Civ. 

Ala.  305.  App.  1897)  40  S.  W.  Rep.  856. 

Connecticut,  ^V^gt    v,   Merwin,    54  FiV^'wa.  —  Virginia    F.  &  M.   Ins. 

Conn.  426.  Co.  v.  Buck,  88  Va.  517;  Fire  Assoc. 

Florida.  —  Davis  v.  Shuler,   14  Fla.  v,  Hogwood,  82  Va.  342;    Keckley  v. 

438.  Union   Bank,   79  Va.   458;    Crews  v. 

Illiwns, — Cooke  v,  Preble,  80  III.  381.  Farmers  Bank,   31   Gratt.    (Va.)    348; 
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conclusively  shows  that  the  issues  which  it  was  sought  to  raise  by 
the  matter  stricken  out  were  false  or  frivolous.* 

c.  Order  Refusing  Application.  —  An  order  refusing  to 
strike  out  matter  contained  in  a  pleading  as  irrelevant  or  redun- 
dant is  rarely  prejudicial,  since  if  erroneous  its  only  effect  is  to 
leave  surplusage  in  the  record,*  and  against  such  surplusage  the 
adverse  party  can  protect  himself  at  the  trial  by  objections  to 
the  introduction  of  evidence,  or  by  requesting  instructions.* 
And  in  some  cases  the  broad  statement  has  been  made  that  the 
order  is  not  assignable  as  error  on  appeal  from  the  final  judg- 
ment.*   The  doctrine,  however,  which  is  supported  by  the  weight 

Baltimore, -etc.,  R.  Co.  v.  Whitlington,  3.  Alabama,  —  Davis  v.   Louisville, 

30  Gratt.  (Va.)  805;  Porter  v,  Harris,  4  etc.,  R.  Co.,  108  Ala.  660. 

Call  (Va.)  4S5.  California,  —  Barkly  v.  Copeland,  74 

West  Virginia,  —  Bennett  v.  Perkins,  Cal.  i. 

(W.  Va.  1900)  35  S.  E.  Rep.  8;  Beebe  v.  Indiana,  —  Lake  Erie,  etc.,  R.  Co.  v. 

Eakle,  43  W.  Va.  502;  Brown  v.  Point  Kinsey,  87  Ind.  514;  Stanton  v.  State, 

Pleasant,  36  W.  Va.  290;  Van  Winkle  74  Ind.  503;  Galvin  v.  State,  64  Ind. 

V,  Blackford,  28  W.  Va.  690;  Wellsburg  96;  Porter  v.  Choen,  60  Ind.  338. 

First  Nat.  Bank  &.  Kimberland,  16  W.  Iowa.  —  Gwinn   v.    King,    107   Iowa 

Va.  555;    Hale  v.  West  Virginia  Oil,  207;  Ida  County  v.  Woods,  79  Iowa 

etc.,  Co.,  II  W.  Va.  229.  148;      Specht     v.     Spangenberg,     70 

United  States.  — Johnson  v.  Drew,  171  Iowa  488,  cited  in  Walker  v,  Pumphrey, 

U.  S.  93:  U.  S.  V.  Stone,  106  U.  S.  525.  82  Iowa  487. 

Where  Evidence  OfTered  Is  Befosed. —  Kentucky,  —  Buckles  v,  Lambert,  4 

If  the  court  refuses  to  admit  the  evi-  Met.  (Ky.)  330. 

dence,   where  it  is  legally  admissible  Nebraska, — Stuhtt^.  Sweesy,  48  Neb. 

under  the  pleadings  or  portions  thereof  767;  Obernalte  v,    Johnson,  36    Neb. 

which  are  not  afiected  by  the  order  to  772. 

strike,  such  ruling  may  be  reviewed  on  Texas,  —  Texas,    etc.,    R.    Co.    v. 

appeal  from  the  final  judgment.     Por-  Caples,  (Tex.  Civ.  App.  1896)  36  S.  W. 

ter  V,   Harris,  4  Call  (Va.)  485.     But  Rep.  516. 

the  record  must  be  properly  perfected  Utah,  —  Kahn  v.  Old  Tel.  Min.  Co., 

by  bill  of  exceptions  or  other  means  .  2  Utah  174. 

which  the  law  may  afford  for  that  pur-  IVashington,  —  Waldron  v,  Canadian 

pose.     Nemaha  County  v,  Frank,  120  Pac.  R.  Co.,  22  Wash.   253;  Davis  v. 

U.  S.  41.  Ford,  15  Wash.  107. 

1.  LoftuB  V.  Fischer,  117  Cal.  128;  Error  in  Admittiiig  Evidenoe  Beviewa- 
School  Disl.  No.  25  v.  Stone,  14  Colo.  ble.  —  If  the  court  admits  the  evidence 
App.  211;  Donovan  v.  Hartford  St.  R.  over  the  objection  of  the  patty,  and 
Co.,  65  Conn.  201;  Levi  v.  Drudge,  verdict  should  be  rendered  against  him, 
139  Ind.  458;  Fischer  v,  Johnson,  106  he  may  obtain  a  review  of  the  relevancy 
Iowa  181 ;  Lonergan  v,  Lonergan,  55  of  the  averment  and  the  admission  of 
Neb.  641 :  Milno  Nat.  Bank  v.  Convery,  the  evidence.  Specht  v.  Spangenberg, 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep.  70  Iowa  488.  And  it  has  been  held  that 
926;  Crews  V.  Farmers  Bank,  31  Gratt.  the  order  itself  will  not  be  reviewed, 
(Va.)  348.  but  the  record  must  be  perfected  so 

2.  Mires  v.  Alley,  51  Ind.  507:  Dela-  that  the  question  shall  be  raised  on  the 
ware^  County  v.  McClintock,  51  Ind.  exceptions  taken  to  the  admission  of 
325;*CrawfordsviIle  v.  Brundage,  57  the  evidence  at  the  trial.  Owen  v, 
Ind.  262;  Porter  v.  Choen,  60  Ind.  338;  Phillips,  73  Ind.  284;  Terre  Haute,  etc.. 
Doss  V.  Ditmars,  70  Ind.  451;  Morris  R.  Co.  v,  Graham,  46  Ind.  239;  Buck- 
et. Stern,  80  Ind.  227;  Gwynne  v.  les  v.  Lambert,  4  Met.  (Ky.)  330. 
Ramsey,  92  Ind.  414;  Rowe  v.  Major,  4.  Indittna,  —  Miller  v,  Deaver,  30 
92  Ind.  206;  Main  v..Ginthert,  92  Ind.  Ind.  371  [cited  in  Porter  v.  Silvers,  35 
180;  Jussen  V,  Lake  County,  95  Ind.  Ind.  295];  Shanefelter  v.  Ken  worthy, 
567;  McLean  v.  Equitable  L.  Assur.  42  Ind.  501;  Sim  v.  Hurst.  44  Ind.  579; 
See,  100  Ind.  127.  Terre  Haute,  etc.,  R.  Co.  v.  Graham, 
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of  authority  is  that  the  order  is  properly  assigned  as  error  on  such 
an  appeal,  but  the  judgment  will  not  be  reversed  because  of  it, 

even  though  erroneous,  unless  it  affirmatively  appears  that  the 
adverse  party  has  been  prejudiced  thereby.* 

46    Ind.   239;    Scott    V.    Indianapolis  \,  Alabama, —  Columbus,  etc.,  R.  Co. 

Wagon  Works,  48  Ind.  75;  Cincinnati,  v.  Bridges,  86  Ala.  448, 11  Am.  Sl  Rep. 

etc.,   R.   Co.   V,   Street,   50  Ind.   225;  58;  Feibelman  t^.  Manchester  F.  Assur. 

House    V.    McKinney,    54    Ind.    240;  Co.,  108  Ala.  180;  Tillis  v.  Austin,  117 

Moore  v.  State,  55  Ind.  360;  St.  Louis,  Ala.  262;  Goldsmith  v.  Picard,  27  Ala. 

etc.,  R.  Co.  V,  Valirius,  56  Ind.  511;  142. 

Halstead  v.  Lake  County,  56  Ind.  363;  California.  —  Sloane    v.    Southern 

Brinkmeyer    v.     Helbling,     57     Ind.  California  R.  Co.,  iii  Cal.  668;  Larco 

435:  Hay  V.  State,  58  Ind.  337;  Balti-  v.  Casaneuava,  30  Cal.  561;  Clark  v, 

more,  etc.,  R.  Co.  v,  Pixley.  61  Ind.  22;  Olsen,  (Cal.  1893)  33  Pac.  Rep.  274. 

Cox  V.  Bird,  65  Ind.  277;  Cogswell  z/.  Connecticut,  —  Bassett  r.  Shares,  63 

State,  65   Ind.   i;  Rout  v.   Woods,  67  Conn.  3q. 

Ind.  319;  Avan  v.  Frey.  6q  Ind.  91;  Illinois.  —  Deane  &.  John  A.  Tolman 
Woollen  V,  Wishmier,  70  Ind.  108;  Hon  Co.,  83  111.  App.  486. 
z'.  Hon,  70  Ind  135;  Gill  z'.  State,  72  Indiana,  —  Boruff  v,  Hudson,  138 
Ind.  266;  O  wren  V.  Phillips,  73  Ind.  284;  Ind.  280;  Harter  v.  Songer,  138  Ind. 
Greencasile  v.  Martin,  74  Ind.  449,  39  161;  Brickley  v.  Edwards,  131  Ind.  3; 
Am.  Rep.  93:  Lawless  r/.  Harrington,  Hudson  v.  Houser,  123  Ind.  309; 
75  Ind.  379;  Strong  v,  Taylor  School  Crawfordsville  v.  Boots,  76  Ind.  32; 
Tp.,  79  Ind.  208;  Smith  v.  Martin,  80  Vandever  v.  Garshwiler,  63  Ind.  185; 
Ind.  260,  41  Am.  Rep.  806;  Hewitt  v.  Randies  v.  Randies,  63  Ind.  93;  Porter 
Powers,  84  Ind.  295;  Yelton  v,  Slin-  v,  Choen,  60  Ind.  338;  Crawfordsville 
kard,  85  Ind.  190;  Lowry  v,  McAIister,  v,  Brundage,  57  Ind.  262,  wherein  the 
86  Ind.  543;  McFall  v,  Howe  Sewing  court,  referring  to  the  doctrine  that  the 
Mach.  Co.,  90  Ind.  148;  Keesling  p,  order  is  never  assignable  as  error,  said: 
Watson,  91  Ind.  578;  State  v,  Madison  *'  Cases  may  occur  in  which  a  rigid  ad- 
County,  92  Ind.  133;  Losey  v.  Bond,  94  herence  to  these  decisions  might  work 
Ind.  67;  Wabash,  etc.,  R.  Co.  v,  Tretts,  hardship  or  injustice;*'  Hutts  v,  Hutts, 
96  Ind.  450;  Benson  v.  Bacon,  99  Ind.  51  Ind.  581;  Lancaster  t^.  Gould,  46  Ind. 
156;  Indiana,  etc.,  R.  Co.  v,  Allen,  397;  Pence  v.  McPherson,  30  Ind.  66; 
100  Ind.  409;  Sprague  v,  Priichard,  108  Aurora  v,  Cobb,  21  Ind.  496;  Andrews 
Ind.  491;  Colglazier  v,  Colglazier,  117  v.  Ohio,  etc.,  R.  Co.,  14  Ind.  169;  Lake 
Ind.  460;  Lawrenceburgh  Furniture  Erie,  etc.,  R.  Co.  v.  Juday,  19  Ind. 
Mfg.  Co.  V,  Hinke,  119  Ind.  47;  Hud-  App.  436;  Patrons  Mut.  Aid  Soc.  v, 
son  V,  Houser,  123  Ind.  309;  i£tna  L.  Hall,  19  Ind.  App.  118. 
Ins.  Co.  V.  Deming,  123  Ind.  384;  Io7oa,  —  Red  Polled  Cattle  Club  v. 
Walker  v,  Larkin,  127  Ind.  100;  Lewis  Red  Polled  Cattle  Club,  108  Iowa  105; 
V,  Godman,  129  Ind.  359;  Crawford  Kennedy  v,  Roberts,  105  Iowa  521; 
V.  Anderson,  129  Ind.  117;  Holland  v.  Holt  v.  Brown,  63  Iowa  319. 
Holland,  131  Ind.  196;  Petree  v.  Kansas.  —  Reagle  z/.  Dennis,  8  Kan. 
Brotherlon,  133  Ind.  692  [fi/r^ in  Pitts-  App.  151;  Smythe  v.  Parsons,  37 
burgh,  etc.,  R.  Co.   v.  Beck,   152  Ind.  Kan.  79. 

421J;  Fletcher  V.  Crist,  139   Ind.    121;  Minnesota,  —  Haug  v.   Haugan,    51 

Deweesev.  Button,  144  Ind.  114;  Owens  Minn.  558. 

V,   Tague,  3  Ind.  App.  245,  Garn   v.  il/i>j<;«ri.  —  Hill  z^.  Atterbury,  88  Mo. 

Working,    5   Ind.   App.    14;  Jefferson  114;  Bennett  v.  Southern  Bank,  6i  Mo. 

School  Tp.  V.  Worthington,  5  Ind-'App.  App.  297. 

586;  Koehring  z/.  Aultman,  7  Ind.  App.  Nebraska.  —  Hudelson     r.     Tobias 

475;     McWhorter    v.    Norris,    9    Ind.  First  Nat.  Bank,  56  Neb.  247;  Omaha 

App.  490;  Barnett  v.  Franklin  College,  F.  Ins.  Co.  v.  Berg,  44  Neb.  522;  Harral 

10  Ind.  App.  103;  Huntington  v.  Cast,  v.  Gray,  10  Neb.  186.    See  also  Post  v. 

24  Ind.  App.  501.                      ,  Garrow,  18  Neb.  682. 

Iowa.  —  In  an  early  case  in  equity  it  Ohio.  —  Roberts  v.  Roberts,  61  Ohio 

was  held  that  error  could  not  be  as-  St.  96;  Long  v.  Newhouse,  57  Ohio  St. 

signed  upon  refusal  to  strike  matter  348:  State  v.  Smith,  44  Ohio  St.  348, 

from  an  answer  as  redundant.     Buel  opinion  of  Spear,  J. 

V,  Lake,  8  Iowa  551.  TVjraj.  —  New  York,  etc.,  R.  Co.  c. 
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d.  Record  on  Appeal.  —  To  obtain  a  review  of  the  order  on 
appeal  from  the  final  judgment,  it  is  necessary  in  some  jurisdic- 
tions that  an  exception  be  taken  at  the  time  to  the  ruling  of  the 
court  *  and  that  the  proceedings  be  incorporated  in  the  bill  of 
exceptions,*  which  must  also  include  the  contested  portions  of 

Gallaher,  79  Tex.  685;  Gulf,  etc.,  R.  1.  Boyce  v,   Graham,   91  Ind.  420; 

Co.  V,  Pool,  70  Tex.  713;  Texas,  etc.,  Greensburgh,   etc..   Turnpike    Co.    v, 

R.  Co.  V,  Kirk,  62  Tex.  227.  Sidener,  40  Ind.  424;  Porter  v.  Stirrers, 

Washington,  —  Stale     ».     Lorenz,  35  Ind.  295;  Neal  ».  Scoit,  25  Ind.  440: 

32  Wash.  289.  Saunders  v,  Heaton,  12  Ind.  20:  Martin 

TnsUiMWH  Whore  Order  Hot  PrqndieUl.  ».  Jones,  72  Mo.  23;  Siaie  v.  Steinman, 

—  Where  the  matter  assailed  consists  18  Mo.  201;  Gorwyn  v.  Anable,  48  Mo. 

merely  in  allegations  of  probative  facts,  A  pp.  297;  Pettygrove  v.  Rothschild,  2 

of  correct  conclusions  of    law,  or  of  Wash.  6. 

needless  particularity  of  statement  of  Where  Ho  Exception  Appeared  in  the 

matter  material  to  be  proved,  the  judg-  Beoord,  but  both  parties,  in  their  briefs 

ment  will  not  be  reversed  for  error  in  and   upon   the  argument,  treated  the 

refusing  to  strike  out.    Day  v.  Case,  78  matter  as  if  the  order  had  been  excepted 

Ga.  58;  Hill  V.  Atterbury,  88  Mo.  114:  to,  and  the  record  had  been  properly 

Hudelson  v.  Tobias  First  Nat.  BanV,  perfected,  the  appeal  was  decided  upon 

56  Neb.   247;  Omaha   F.   Ins.   Co.  v,  the  merits.     Pettygrove  v.  Rothschild, 

Berg,  44  Neb.  522;  Gulf,  etc.,  R.  Co.  2  Wash.  6. 

V.  Pool,  70  Tex.  713;  Texas,  etc.,  R.  A  General  Exception  Is  sufficient  where 

Co.  V.  Kirk,  62  Tex.  227.  the  application  is  sustained  or  over- 

Where   no  evidence  of    the   matter  ruled  as  a  whole,  although  the  motion 

sought  to  be  stricken  out  was  intro-  to  strike  out  was  addressed  to  several 

duced  or  offered,  the  erroneous  refusal  different  parts  of  the  pleading.     Atkin- 

of  the  application  is  not  prejudicial,  son  v.   Wabash   R.  Co.,  143  Ind.  501, 

Hudson  V.  Houser,  123  Ind.  309;  Wal-  distinguishing  the  rule  that  if  a  series 

dron    V.   Canadian    Pac.    R.   Co.,    22  of  propositions  be  embodied    in    the 

Wash.  253.  charge  of  the  court  to  the  jury,  and  be 

Where  a  defendant  whose  application  excepted  to  in  a  mass,  and  one  be  ror- 

to  strike  out  was  refused  afterwards  rect,  the  exception  is  properly  denied 

defaults  in  the  case,  error  in  the  re-  or  overruled. 

fusal  becomes  immaterial  and  may  be  2.  Indiana.  —  Huntington  v.  Cast,  24 

disregarded.     Pitkin  r.  New  York,  etc., '  Ind.  App.  501;  Supreme  Tent  Knights, 

R.  Co.,  64  Conn.  482.  etc.,  v.  Volkcrt,  (Ind.  App   1900)  57  N. 

Where  a  special  verdict  in- the  case  E.  Rep.  203;  Allen  v.  Hollingshead, 
shows  that  no  damages  were  allowed  (Ind.  1900)  57  N.  £.  Rep.  917;  Ad  kins 
for  acts  which  the  court  held  to  be  v.  Hudson,  11  Ind.  372;  Judah  v.  Vin- 
material  by  refusing  to  strike  out  alle-  cennes  University,  16  Ind.  56;  Swinney 
gations  concerning  them,  the  ruling  on  v.  Nave,  22  Ind.  178;  Clem  v.  Martin, 
the  application  is  harmless.  Pitts-  34  Ind.  341;  Chicago,  etc.,  R.  Co.  v. 
burgh,  etc.,  R.  Co.  v.  Beck,  152  Ind.  West,  37  Ind.  211;  Harding  v.  Whitney, 
421.  40  Ind.  379;  Greensburgh,  etc.,  Turn- 
Where  several  defendants  separately  pike  Co.  v.  Sidener,  40  Ind.  424;  Reeves 
moved  against  the  same  matter  con-  v.  Plough,  41  Ind.  204;  Lynch  v.  Jen- 
tained  in  the  petition,  and  the  motion  nings,  43  Ind.  276;  Dobell  v.  Bradley, 
of  one  was  sustained,  the  fact  that  the  47  Ind.  263;  Smith  v.  Denman,  48  Ind. 
other  motions  were  overruled  was  held  65;  Giegg  v.  Louden,  51  Ind.  585; 
to  be  error  without  prejudice.  King  z/.  Hutts  v.  Hutts,  51  Ind.  581;  Lee  v. 
Bell,  13  Neb.  409.  Carter,  52  Ind.  342;  Jackson  v.  Reeves, 

A   party  cannot  complain   that  his  53  Ind.  231;  Bell  v.  Indianapolis,  etc., 

motion  to  strike  out  irrelevant  matter  R.  Co.,  53  Ind.  57;  Thomas  v.  Passage, 

is  overruled,  where  such  matter  is  re-  54  Ind.  106;  Broker  v.  Scobey,  56  Ind. 

sponsive  to  immaterial  allegations  con-  588;  Turner  ^^  Campbell.  59  Ind.  279; 

tained  in  his  own  pleading,  especially  Rees  v.  Cupp,  59  Ind.  566;  Princeton 

where  he  has  not  been  in  the  least  in-  v.  Gebhart,  61  Ind.   187;  Cogswell  v, 

jured  by  such  ruling.   Smith  v.  Meyers,  State,  65  Ind.  t  ;  Stott  v.  Smith,  70  Ind. 

52  Neb.  70,  affirmed  on  rehearing  54  298;  Kennedy  v,  Richardson,  70  Ind. 

Neb.  I.  534;  Strong  v,  Taylor  School  Tp.,  79 
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the  pleading,  when  the  application  to  strike  out  is  granted,  they 
no  longer  being  deemed  a  part  of  the  record.' 

Ind.  208;  Dunn  v,  Tousey.  80  Ind.  28S  facts  shoves  it.     Pettygrove  v.  Roth- 

Uiting  Code   1852,  §   559;   Code  188 1,  schild,  2  Wash.  6. 

8  638;  Rev.  Slat.   1881.  g  650];  Man-  1.  Supreme  Tent  Knights,  etc.  r.Vol- 

hattan  L.  Ins.  Co.  v.  Doll,  80  Ind.  113;  ken,  (Ind.  App.  1900)  57  N,  E.  Rep.  203; 

State  V,  Krug,  82   Ind.  58;  Klingen.  Dudley  t'.  Piggt  I49  Ind.  363;  Iddings 

smith  V,  Faulkner,  84  Ind.  331;  Peck  v.   Iddings,   134  Ind.   322;  Holland  v. 

V.    Tippecanoe   County,    87   Ind.    221;  Holland,  131  Ind.  196;  Laverty  v.  State, 

Fellenzer  v.  Van  Vaizah,  95  Ind.  128;  109  Ind.  217;    Carrothers   v.  Carroth- 

Scotten  V.  Randolph,  96  Ind.  581;  New-  ers,  107    Ind.    530;    Fellenzer   v.  Van 

comer  v.  Hutchings,  96  Ind.  119;  Scott  Valzah,  95  Ind.  128;  Pecker. Tippecanoe 

v.   Vermillion    County,    loi    Ind.    42:  County,  87  Ind.  221;  Klingensmiih  v, 

Carrothers  v.  Carrothers,  107  Ind   530;  Faulkner,  84  Ind.  331;  Stale  v.  Krug, 

Laverty  v.  State,  109  Ind.  217;  Ripley  82  Ind.  58;  Dunn  z/.  Tousey,  80 Ind.  288; 

County  V,  Hill,  115  Ind.  316;  Seymour  Sharpet^.  Dillman,  77  Ind.  280;  Stanton 

V,  Cummins,  119  Ind.  148;  Holland  v,  v.  State,  74  Ind.  503;  Stoit  v.  Smith,  70 

Holland,  131  Ind.  196;  Dudley  v.  Pigg,  Ind.  298;  Kennedy  v,  Richardson,  70 

149  Ind.  363:  Huggins  v,  Hughes,  11  Ind.  524;  Berlin  v.  Oglesbee,  65  Ind. 

Ind.  App.  465.  308;  St.  Louis,  etc..  R.  Co.  v.  Valirius, 

Missouri,  —  Gorwyn    v.   Anable,   48  56'Ind.  511;  Crawfordsville  v.  Barr,  45 

Mo.  App.  297.  Ind.  258;  Shanefeller  v.  Ken  worthy,  42 

Inoludlng  by  Beferenoe.  —  In  fm/iana,  Ind.   501;  Reeves  v.   Plough,  41    Ind. 

where  the  bill  of  exceptions  contains  204;  Vanhouten  v.  Vagen,  22  Ind.  274. 

the  words  **  here  insert,"  followed  by  Reoord  as  to  Portioni  Hot  Strioken  Ont. 

the  designation  of  the  document  which  —  Those  portions  of  the  pleading  which 

is  10  bs  included,  such  document  may  are  not  afiected  by  the  order  must  be  a 

be  inserted  there  by  the  clerk  of  the  part  of  the  record,  or  the  court  cannot 

court,  and  must  be  so  inserted  in  order  consider  whether  the  parts  stricken  out 

to  be  considered  by  the  court   on  ap-  were  irrelevant  or  redundant.     Roberts 

peal.    Greensburgh,  etc..  Turnpike  Co.  v.   Arthur,    15    Colo.   456;    Minnesota 

V.  Sidener,  40  Ind.  424;  Klingensmith  Thresher   Mfg.   Co.    v.   Schaack,  9  S. 

V.  Faulkner,  84  Ind.  331;  Cariothers  v.  Dak.  184. 

Carrothers,  107  Ind.  530.  It  is  necessary  in  every  case  for  the 

Motion  in  Writing.  —  The  fact  that  transcript  to  contain  a  copy  of  the  com- 
the  motion  to  strike  out  was  in  writing  plaint  where  the  question  arises  upon 
and  not  oral  will  not  dispense  with  the  the  pleadings.  It  is  the  basis  of  the 
necessity  of  saving  the  question  by  a  action,  the  foundation  of  the  super- 
bill  of  exceptions.  St.  Louis,  etc.^  R.  structure,  and  without  it  no  error  can 
Co.  t/.  Valirius,  56  Ind.  511.  appear.     Heizer  v.  Kelly,  73  Ind.  582. 

Bedncing  Exceptions  to  Writing.  —  The  Copying  Parts  Stricken  Ont  into  Tran- 

Indiana  statute  imperatively    requires  script.  —  The  fact  I  hat  the  parts  stricken 

that  exceptions  to  such  orders  shall  be  out  are  copied  into  the  transcript  by 

reduced  to  writing  at  the  time  when  the  clerk  does  not  make  them  a  part  of 

they  are  made,  or  that  leave  to  reduce  the  record  for  purposes  of  the  review, 

them  afterwards  to  writingshallbethen  even    though    the    bill   of    exceptions 

obtained.      Bills    of    exceptions    filed  designates  them   by  reference  to  the 

within  the  lime  allowed  for  the  filing  transcript.     Iddings   v.    Iddings,    134 

of  bills  upon  the  overruling  of  a  motion  Ind.  322;  Carrothers  r.  Carrothers,  107 

for  a   new    trial  do  not  take   up  and  Ind.    530;    Watts   v,   Coxen,    52    Ind. 

embrace  applications  made  during  the  155;  Horn  v.  Bray,  51  Ind.  555;  Strough 

framing  of  issues  in  cases  where  the  v.  Gear,  48  Ind.  100;  Patterson  v.  Lord, 

bills  are   not   filed    during   th^   term.  47  Ind.  203;  Meyer  v,  Yesser,  32  Ind. 

Boyce  v.  Graham,  91  Ind.  420;  Rhine  294;  Schmidt  v,   Colley,  29   Ind.  120; 

V.  Morris,  96  Ind.  81.  Saunders  v,  Heaton,  12  Ind.  20;  Adkins 

In  Washington,  if  the  exception  is  v.  Hudson,  11  Ind.  372. 
made  a  part  of  the  order,  a  transcript  The  fact  thai  a  part  of  a  pleading 
of  the  journal  entry  granting  the  stricken  out  by  a  justice  of  the  peace 
motion  and  showing  the  exception  will  is  copied  into  his  transcript  does  not 
be  sufficient  to  raise  the  question,  or  it  make  it  a  part  of  the  record  of  an  inter- 
will   be  sufficient  if  the  statement  of  mediate  appellate  court,  so  as  to  dis- 

806  Volume  XXI. 


AfpmI  ud  Error  SURPL  USA  GE.  voder  OodM. 

BotanessM  to  tho  Portloiii  of  tlio  Flooding  stricken  out,  where  proper, 
must  be  sufficiently  definite  to  enable  the  court  readily  to  ascer- 
tain the  scope  of  the  order.  ^ 

WhoB  ttriokoB  Ploodijig  Bomotni  Port  of  Jodgnont  BoU.  —  In  a  few  states 
it  is  held  that  a  pleading  or  part  thereof  stricken  out  remains  a 
part  of  the  judgment  roll  for  purposes  of  the  review,  and  by  stat- 
ute the  order  is  deemed  to  have  been  excepted  to ;  but  to  bring 
up  the  motion,  the  proceedings  thereon,  and  the  order,  a  bill  of 
exceptions  *  or  a  statement  or  specification  on  appeal  is  necessary.' 

3.  Waiver  of  Bight  to  Appeal  —  It  seems  that  the  right  to  have 
erroneous  orders  reviewed  may  sometimes  be  waived,  particularly 
where  the  application  to  strike  out  is  overruled.^ 

pease  with  a  bill    of    exceptions   on  (Cal.  1892)  29  Pac.  Rep.  412;  Hawley 

appeal  from  the  judgment  of  the  latter  ^.  Kocher,  123  Cal.  77;  Spence  v.  Scott, 

coarL    Greer  v,  Studabaker,  14  Ind.  97  Cal.  181;  Cleland  v.  Walbridge,  78 

519:  Vanhouten  v,  Vagen,  22  Ind.  274.  Cal.  358;  Nevada  County,  etc.,  Canal 

The  pleading  as  copied  by  the  clerk  Co.  v.  Kidd,  43  Cal.  180;  Sutter  v.  San 

in  the  transcript  must  be  considered  in  Francisco,  36  Cal.  112. 

reviewing  the  judgment   on    appeal,  Idaho,  —  Warren  v.  Sloddart,  (Idaho 

although    it    may    embody    portions  1899)   59   Pac.    Rep.    540:   Graham    v„ 

stricken  out  by  the  court,  where  such  Lineham,  i  Idaho  780. 

portions  have  not  been  brought  up  by  Papers  Marked  as  HaTing  Been  Saad.  — 

a  bill  of  exceptions  or  other  authorized  The  fact  that  the  papers  are  simply 

means.     Dudley  v,  Pigg,  149  Ind.  363;  marked  by  the  judge  as  having  been 

Berkshire  v.  Young,  45  Ind.  461.  read  on  the  hearing  of  the  motion  is 

The  fact  that  counsel  have  designated  not  sufficient  to  make  them  a  part  of 

parts  stricken  out  and  copied  in  the  the  record.     Cleland  v.  Walbridge,  78 

transcript    by  the  clerk,    by   marking  Cal.  358. 

them  with  ink  to  correspond  with   a  Orders  Beftuing  to  Strike  Out  —  An 

reference  in  the  bill  of  exceptions,  is  order  refusing  to  strike  out  is  not  one 

insufficient  to  bring  them   before  the  of   the  orders   which   are  deemed  by 

court.     Fairbank  v,  Lorig,  4  Ind.  App.  statute  to  have  been  excepted  to,  as  is 

45T;  Anderson  v,  Stapel,  80  Mo.  App.  an  order  striking  out.      Ganceart  v. 

115,  2  Mo.  App.  Rep.  529.  Henry,  98  Cal.  281,  citedin  Hawley  v, 

Inttuice  of  SoUlclent  Beoord.  —  Where  Kocher,  123  Cal.  77. 

the  proceedings  are  contained  in  a  bill  A  bill  of  exceptions  or  statement  on 

of  exceptions,    the   motion  appearing  appeal  is  also  required  where  the  order 

therein,  setting  out  the  words  which  is  one  refusing  the  application,  to  bring 

were  stricken  out  by  the  court,  and  the  up  the  motion,  the  proceedings  thereon, 

connection  in  which  they  stood  in  the  and  the  ruling  of  the  court.     Barber  v. 

pleading   is  apparent  from   the  tran-  Mulford,    117    Cal.    356    {approved   in 

script,   there  is  sufficient    compliance  Hawley  v.  Kocher,  123  Cal.  77];  Sutton 

with  the  rule.     Horn  v.  Bray,  51  Ind.  v.  Stephan,  loi  Cal.  545;  Strathern  v, 

555.     See  also  De  Kalb  Nat.  Bank  v.  Dakin,  63  Cal.  478:  Douglas  z/.  Dakin, 

Nicely,  24  Ind.  App.  147.  46  Cal.   50;  Morris  v.   Angle,  42  Cal. 

1.  Spraguezr.  Pritchard,  108  Ind.  491;  236;  People  v.  Empire  Gold,  etc.,  Min. 

Mcllvain  v.  Emery,  83  Ind.  298;  Craw  Co..  33  Cal. -171. 

furdsville  v,  Barr,  45  Ind.  258;  De  Kalb  8.  Young  v.  Donegan,  (Cal.  1892)  29 

Nat.  Bank  v.  Nicely,  24  Ind.  App.  147;  Pac.  Rep.  412;  Sutton  v,  Stephan,  loi 

Fairbank   v,   Lorig,  4   Ind.  App.  451;  Cal.  545;  Strathern  v.  Dakin,  63  Cal. 

Martin  f/.  Jones,  72  Mo.  23;  Jackson  V.  478:    Douglas  v.    Dakin.   46  Cal.   50; 

Bowles,    67    Mo.    609;     Patterson    v,  Feely  v.  Shiiley,  43  Cal.  369;  Morris  v, 

Hollisier,  32  Mo    478;  Pearce  v.  Mc  Angle,  42  Cal.  236;  Sutter  v,  San  Fran- 

Intyre,  29  Mo.  423;  Robinson  v.  Rice,  cisco,  36  Cal.  112;  Warren  v.  Stoddart, 

20  Mo.  230;  State  v,  Sleinraan,  18  Mo.  (Idaho  1899)  59  Pac.  Rep.  540;  Graham 

901;  Anderson  i/.  Stapel,  80  Mo.  App.  v.  Linehan,  i  Idaho  780. 

115,  2  Mo.  App.  Rep.  520.  4.  Whore  Pleading  Aisallod  Is  Super- 

8.  Califotnia,  —  Young  v,  Donegan.  sedod*  —  Error,  if  any,  in   orders  sus- 
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Appa«l  and  Xrror                     SURPLUSAGE.  under  Codes. 

4.  IieiieB  on  Appeal  —  The  sufficiency  of  the  matter  against 
which  the  application  to  strike  out  is  directed,  to  raise  the  issues 
intended  by  it,  will  not  be  inquired  into  on  the  appeal.     The 

only  question  before  the  court  is  whether  it  is  wholly  irrelevant 
or  redundant.^ 

taining  and  overruling  applications  to  Ont.  —  A  failure  to  pay  the  costs  de- 

strilce  out  is  waived  where  the  plead-  creed  by  an  order  striking  out,  made 

ing  is  afterwards   superseded   by  an  by  the  court   commissioner,  and   the 

amended  one.      Collins  v.  Scott,   loo  taking  of  other  steps  in  the  cause,  such 

Cal.  446;  State  v,  Foulkes,  94  Ind.  493;  as  accepting  service  of  an  answer  and 

State  V.  Hay,  88  Ind.  274;  Williams  v,  noticing  the  action  for  trial,  will  not 

Chicago,   etc.,   R.  Co.,   112   Mo.   463;  constitute  a  waiver  of  the  right  to  have 

Hexter  v.  Schneider,  14  Oregon  184.  the  order  reviewed,  where  thecommis- 

This  has  been  denied,  however,  as  to  sioner  had  no  jurisdiction  to  make  it. 

orders  striking  our,  a  party  having  a  Balkins  v,  Baldwin,  84  Wis.  212. 

right  to  proceed  to  trial  on  the  issues  Waiverof  Appeal  from  Order.  —  In  AVur 

remaining  in  his  pleading,  or  on  other  York,  where  an  order  striking  out  may 

issues,  and  to  have  the  decision  of  the  itself  be    directly  appealed   from,   in 

court,  on  appeal  from  the  final  judg-  some  instances,  there  is  nothing  for  the 

ment,  on  the  relevancy  of  the  matter  court  to  review  if  a  demurrer  has  been 

eliminated.     Parker  v,  Des  Moines  L.  interposed   to  the   pleading  and  sus- 

Assoc,    108    Iowa    117;    Munford    v,  tained,  before  the  appeal  is  brought  on 

Keet,  154  Mo.  46,  reversing  ^l  Mo.  App.  for  hearing.     Ellison  v.  Sun  Printing, 

535;   Schulte   V.    Littlejohn,   2   Wash,  etc.,    Assoc,    41     N.    Y.    App.    Div. 

129:  Great  Western  Coal  Co.  t/.  Chicago  594. 

Great  Western  R.  Co.,  (C.  C.  A.)  98  Filing  Pleading  by  Order  of  Conrt  — 

Fed.    Rep.   274.     See    also  Collins   v.  Where  a  defendant  has  been  compelled 

Scott,  100  Cal.  446;  Neal  v,  Scott,  25  to  file  an  answer  under  order  of  court 

Ind.   440.       Compare    Parker    v,    Des  before  a  motion  to  strike  out  parts  of 

Moines  L.  Assoc,  108  Iowa  117.  the  petition  could  have  been  brought 

Order  Overmling  Motion.  —  Where  a  on  for  hearing,  his  right  to  have  it 
party,  instead  of  standing  on  his  mo-  heard  thereafter  is  not  waived.  State 
tion,  after  an  order  has  been  made  v.  Roper,  46  Neb.  730. 
overruling  it,  elects  to  plead  over  and  1.  Atkinson  v,  Wabash  R.  Co.,  143 
proceed  to  trial  on  the  issues  thus  Ind.  501;  Fletcher  v,  Crist,  139  Ind. 
made,  he  thereby  waives  any  error  in  121;  Wattels  v,  Minchen,  93  Iowa  517; 
the  order.  Wyland  t^.  GrifiSith,  96  Iowa  Clough  r.  Murray,  (N.  Y.  Super.  Ct. 
24;  Man  well  v,  Burlington,  etc,  R.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  97;  Car- 
Co.,  89  Iowa  708;  Nieukirk  :'.  Nieukirk,  penter  v.  Reynolds,  58  Wis.  666;  Smith 
84  Iowa  367;  Mann  v.  Taylor,  78  Iowa  v,  Kibling,  97  Wis.  205. 
355;  Pumphrey  v.  Walker,  71  Iowa  383;  Where  the  Motion  to  Strike  Ont  Was  in 
Holt  V.  Brown,  63  Iowa  319;  Sample  Beality  a  Demnrrer  or  has  been  treated 
V.  Sample,  34  Kan.  73;  Springfield  as  such  by  the  parties  to  it,  the  suffi- 
Engine,  etc,  Co.  s*.  Donovan,  147  Mo.  ciency  of  the  matter  assailed  has  been 
622;  Barkley  v,  Barkley  Cemetery  decided  in  some  cases  on  appeal  from 
Assoc,  153  Mo.  300;  Walser  v.  l^ear,  the  final  judgment.  Rhoadabeck  v. 
141  Mo.  443;  Anderson  v.  Stapel,  80  Blair  Town  Lot,  etc,  Co..  62  Iowa  368: 
Mo.  App.  115,  2  Mo.  App.  Rep.  529;  Austin  :*.  Loring,  63  Mo.  19;  The 
Coffman  v,  Walton,  50  Mo.  App.  404;  Victorian,  24  Oregon  121.  Contra  on 
Thomas  v.  Herrall,  18  Oregon  546;  appeal  directly  from  the  order,  no  final 
Franke  v.  Nunenmacher,  23  Wis.  297.  judgment  having  been  entered.    Smith 

Order  of  Conrt  Commiationer  StriUng  v,  Kibling,  97  Wis.  205. 

808  Volume  XXI. 


SURPRISE. 

As  to  Surprise  as  a  Ground  for  Impeaching  Decrees  and  Judgments^ 

see  article  BILLS   TO  IMPEACH  DECREES  AND 

JUDGMENTS,  vol.  3,  p.  607. 
Obtaining  Continuance  on  the  Ground  of  Surprise,  see  article 

CONTINUANCES,  vol.  4,  p.  863. 
Opening  Defaults   on    the   Ground   of  Surprise,    see    articles 

DECREES,  vol.  5,  p.  1012;  DEFAULTS,  vol.  6,  p.  166; 

and  consult  the  General  Index  to  this  work. 


SURRENDER. 

As  to  the  Surrender  of  Principal  by  Bail,  see  article  BAIL  AND 
RECOGNIZANCE,  vol.  3,  pp.  183,  189,  244 ;  and  consult 
the  General  Index  to  this  work. 


SURROGATES. 

See  generally  articles  EXECUTORS  AND  ADMINISTRA- 
TORS,  vol.  8,  p.  650;  PROBATE  'AND  CONTEST  OF 
WILLS,  vol.  16,  p.  991;  SETTLEMENT  OF  DECEDENTS' 
ESTATES,  vol.  19,  p.  819;  and  consult  the  General  Index  to 
this  work. 


SURVIVAL  OF  ACTIONS. 

By  Charles  H.  Strxbt. 

I   SCOPX  07  AXTICLB,  3 1 2. 

n.   OSHSEAL  PBIHCIPLBS^  3 1 2. 
I.  Common-law  Rule,  312. 
a.  Statutory  Provisions,  314. 

a.  In  England,  314. 

b.  In  United  States,  314. 

c.  Distinction  Between  Survivability  and  Revivability,  317. 

d.  Right  of  Personal  Representative  to  Sue  Where  Cause 

of  Action  Sun'ives,  317. 

e.  Survivorship  Mutual,  317. 

3,  Stipulation  Providing  for  Survival,  317. 
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SURVIVAL  OF  ACTIONS. 

4.  Xule  in  Equity^  317. 

a.  In  General ^  317. 

b.  Right  to  Injunction^  318. 

c.  Rights  Arising  from  Mortgages  ^  318. 

d.  Rights  and  Liabilities  in  Regard  to  Trusts ^  319. 

e.  Right  to  Specific  Performance  of  Contract^  319. 

f.  Right  to  Accountings  319. 

g.  Right  to  Rescission  or  Cancellation  of  Conircut^  320. 
h.   Various  Other  Equitable  Rights  and  Liabilities^  320. 

5.  Rule  in  Federal  Courts ^  321. 

a.  In  General s  321. 

b.  In  Admiralty y  321. 

6.  Conflict  of  Laws s  321. 

in.  Causes  of  Actioh  Ex  Cohtiiactv,  322. 

1.  In  General s  322. 

2.  Joint  Rights  and  Liabilities  —  Partnership  Contracts^  323. 

3.  Breach  of  Promise  of  Marriage ^  324. 

IV.  Causes  of  Actioh  Ex  Delicto,  325. 

1.  In  General s  325. 

a.  At  Common  Law^  325. 

b.  By  Statute s  326. 

c.  Joint  Rights  and  Liabilities ^  328. 

2.  Causes  of  Action  Relating  to  Property  or  Estate^  328. 

a.  Personal  Property^  328. 

(i)  Injuries  to  Goods  and  Chattels ^  328. 

(a)  In  General^  328. 

(b)  Devastavit  by  Executor ^  329. 

(^)  Right  of  Action  under  Civil  Damage  Act^ 

330- 
(2)  Wrongful  Appropriation  of  Personal  Property^ 

331- 
'a)  In  General^  331. 

p\  Replevin,  331. 

(r)  Detinue,  332. 

{d)  Trover,  332. 

b.  Real  Property,  333. 
{i)  In  General —  Trespass  Quart  Clausum  Fregit, 

333- 

(2)  Obstructing  or  Divertir^  Watercourse^  334. 

(3)  Flowing  Lands,  334. 
'^4)  Ejectment,  335. 
5)  Dower,  336. 

'6^  Right  to  Mesne  Profits,  ^^d, 
7}  Right  to  Partition  of  Real  Estate,  337. 

(8)  Right  to  Damages  for  Property  Taken  by  Emi- 
nent Domain,  337. 

(9)  Right  to  Enforce  Mechanics*  Lien,  337. 

3.  Injuries  to  Person  or  Reputation,  337. 
a.  Personal  Injuries  in  General,  J37. 

(i)  Common  Law  and  English  Statutes,  337. 

810  Volume  XXT. 


i 


SURVIVAL  OF  ACTIONS. 

(a)  Statutes  in  United  States^  338. 
(a)  In  General,  338. 
lb)  Injuries  from  Breach  of  Contract —  Ind' 

dental  Injury  to  Property,  339. 
(c)  Injuries  to  Wife  or  Child,  341. 
(d)  Injuries  Caused  by  Defects  in  Highways^ 

341- 
{e)  Conflict  of  Laws  —  Remoi^cU  of  Cause  to 

Federal  Court,  342. 

(/)  Measure  of  Damages  in  Actions   Which 

Survive,  342. 

b.  Personal  Injuries  Resulting  in  Death,  342. 

c.  Survival  of  Right  of  Action  for  Death  by  Wrongful 

Act,  345. 

d.  Assault  and  Battery,  346. 

e.  False  Imprisonment,  347. 

/.  Malpractice  by  Physician  or  Surgeon  —  Negligence  of 

Apothecary,  347. 
g.  Nuisance,  348. 

h.  Seduction  and  Criminal  Conversation,  349. 
/.  Libel  and  Slander,  349. 
/.  Malicious  Prosecution,  351. 

4.  Fraud,  351. 

a.  In  General,  351. 

b.  Fraud  in  Procuring  Marriage,  353. 

5.  Negligence  of  Attorney,  353. 

V.  Causes  of  Actioh  Agaihst  Officeks  ahd  Theib  Deputies, 

354. 

1.  Against  Sheriffs  and  Constables,  354. 

a.  For  Their  Own  Misfeasance,  354. 

b.  For  Misfeasance  of  Deputies,  355. 

2.  Against  Deputies,  356. 

3.  Against  Postmaster  for  Misfeasance  of  Clerk,  356. 

▼I  Statutobt  Causes  of  Action,  356. 

1.  Under  Penal  Statutes,  356. 

2.  Under  Remedial  Statutes,  357. 

vn  Causes  of  Action  Against  Stockholbebs  and  Cobpobate 

Officebs,  358. 

1.  Against  Stockholders,  x^^, 

2.  Against  Corporate  Officers,  358. 

Vm  INFBINGEICENT  OF  PATENT  OB  COPTBIGHT,  359. 

IX.  Eight  to  Diyobce  ob  Alimony,  360. 

Z.  Eight  of  Action  fob  Violation  of  Municipal  Obdinancb, 

360. 

XL  Liability  to  Summ aby  Pboceedings,  360. 
xn.  Liability  to  Pbosecution  fob  Bastabdy,  360. 
XnL  Eight  to  Impeach  Judgments,  360. 
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Soope  of  Artide.  SURVIVAL  OF  ACTIONS.      0«iet»l  Macipki. 

CROSS-REFERENCES. 

As  to  tAf  Survival  and  Abatement  of  Pending   Actions^   see   article 
DEATH,  vol.  5,  p.  783. 
Revivor  of  Suits  and  Actions,    see    article    REVIVOR    OF 
SUITS  AND  ACTIONS,  vol.  18,  p.  1094;  and  consult  the 
General  Index  to  this  work. 


1  Scope  of  Abticle.  —  This  article  is  designed  to  treat  of 
the  survival  of  causes  of  action  at  common  law  and  under  the 
statutes  of  the  various  states.  Questions  in  regard  to  the  survival 
of  pending  actions,  as  distinguished  from  causes  of  action,  and 
the  practice  in  regard  to  revivor  of  suits  and  actions,  having  been 
treated  in  previous  articles,  are  not  embraced  under  this  title. 

n  Oehebal  Pkingiples  —  1.  Common-law  Rule.  —  At  common 
law  the  principle  of  most  general  application  in  regard  to  the 
survival  and  abatement  of  causes  of  action  was  that  those  enforce- 
able by  personal  actions,  in  form  ex  delicto,  did  not  survive.* 
And  although  it  was  no  doubt  true  that  most  causes  of  action 


1.  Actio  Personalis  Moritor  cum  Persona 
—  Alabama.  —  Blakeney  v,  Blakeney, 
6  Port.  (Ala.)  109;  Nettles  v,  Barnett, 
8  Port.  (Ala.)  181. 

California,  —  Harker  v,  Clarke  57 
Cal.  245. 

Colorado, — Letson  v.  Brown,  11  Colo. 
App.  II;  Mumford  V.  Wright,  12  Colo. 
App.  214. 

Connecticut, — M'Evers  v,  Pitkin,  I 
Root  (Conn.)  216;  Mitchell  v.  Floichkiss, 
48  Conn.  9;  Broughel  v.  Southern  New 
England  Telephone  Co.,  72  Conn.  617. 

Delaware,  —  Parvis  v,  Philadelphia, 
etc..  R.  Co.,  8  Houst.  (Del.)  436. 

Florida,  —  Jacksonville  St.  R.  Co.  v. 
Chappell,  22  Fla.  616. 

Georgia,  —  Neal  v.  Haygood,  I  Ga. 
514;  Woods  V.  Howell,  17  Ga.  495. 

Illinois,  —  Holton  v,  Daly,  106  III. 
131. 

Indiana,  —  Peru,  elc,  R.  Co.  v. 
Bradshaw,  6  Ind.  146;  Boor  ?/.  Lowrey, 
103  Ind.  468. 

Iowa,  —  Shafer  v.  Grimes,  23  Iowa 
550. 

Kentucky.  —  Kennedy  v,  M'Afee,  i 
Lttt.  (Ky.)  170;  Hawkins  v.  Glass,  i 
Bibb  (Ky.)  246;  Lynn  v,  Sisk,  9  B. 
Mon.  (Ky.)  135;  Cowan  v.  Campbell, 
17  B.  Mon.  (Ky.)  522. 

Maine,  —  Hooper  v.  Gorham,  45  Me. 
209. 

Maryland,  —  OxXv,  Kaufman,  68  Md. 

56. 

Massachusetts,  —  Wilbur  v,  Gilmore, 
21  Pick.  (Mass.)  250;  Chase  z/.  Fitz,  132 
Mass.  359. 


Michigan.  —  Hyatt  v,  Adams,  16 
Mich.  180. 

Minnesota,  —  Green  v,  Thompson,  26 
Minn.  500. 

Mississippi,  —  Illinois  Cent.  R.  Co. 
V,  Pendergrass,  69  Miss.  425. 

Missouri,  —  Meivin  v,  Evans,  48  Mo. 
App.  421 :  Higgins  v,  Breen,  9  Mo.  497; 
Kingsbury  v.  Lane,  21  Mo.  115;  Baker 
V,  Crandall,  78  Mo.  584;  Stanley  v, 
Bircher,  78  Mo.  245. 

New  Jersey.  —  Hayden  v,  Vreeland, 
37  N.  J.  L.  372. 

Nezo  York.  —  Crowley  v,  Panama  R. 
Co.,  30  Barb.  (N.  Y.)  99;  People  v. 
Gibbs,  9  Wend.  (N.  Y.)  29;  Smith  v. 
Lynch,  (N.  Y.  City  Ct.  Gen.  T.)  12  Civ. 
Pro.  (N.  Y.)  348;  Grafton  v.  Union 
Ferry  Co.,  (Brooklyn  City  Ct.  Gen.  T.) 
22  Civ.  Pro.  (N.  Y.)  402;  California 
Bank  v,  Collins,  5  Hun  (N.  Y.)  209; 
Moore  v.  McKinstry,  37  Hun  (N.  Y.) 
194,  Haight  V.  Hoyt,  19  N.  Y.  464; 
Hegerich  v,  Keddie,  99  N.  Y.  258. 

North  Carolina.  —  Howcott  v.  War- 
ren, 7  Ired.  L.  (N   Car.)  20. 

Ohio,~~D\^{  V.  Hotter,  6  Ohio  Si.  228; 
Russell  V.  Sunbury,  37  Ohio  St.  372. 

Pennsylvania,  —  Reed  v.  Cist,  7  S.  ^ 
R.  (Pa.)  184;  Nicholson  v.  Elton,  13  S. 
&  R.  (Pa.) 415;  Lattimore  z/.  Simmons, 
13  S.  &  R.  (Pa.)  183:  Keiie  v.  Boyd,  16 
S.  &  R.  (Pa.)  300;  McCallion  v.  Gegan, 
9  Phila.  (Pa.)  240,  29  Leg.  Int.  (Pa.)  12; 
Weiss  V.  Hunsicker,  14  Pa.  Co.  Ct.  398; 
Clarke  v.  McClelland,  9  Pa.  St.  128. 

Rhode  Island,  —  Aldrich  v.  Howard, 
8  R.  I.  125. 
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based  on  contract  survived,*  while  a  majority  of  those  founded 

in  tort  abated,*  the  statement  of  a  general  rule  to  that  effect, 
without  qualification,  was  not  strictly  accurate,  even  at  common 
law,  since  it  was  always  subject  to  various  important  exceptions. 
The  true  test  was  whether  the  injury  on  which  the  cause  of  action 
was  based  affected  property  rights,  or  affected  the  person  alone ; 
in  the  former  case  the  cause  of  action  survived,  while  in  the 
latter  it  abated.' 

South  Carolina, -^  C9iX%oti  V,  Bryant,  Vermont — Wrighl  v.  Eldred,  2  D. 

2  Brev.  (S.  Car.)  159;  Chaplin  v,  Bar>  Chip.  (Vt.)  37. 

rett,  12  Rich.   L.  (S.  Car.)  2S4;  All  v.  Firginia, '— Grubb  v.  Suit,  32  Gratt. 

Barnwell  County,  29  S.  Car.  161;  Jen-  (Va.)  203. 

kins  V.  Bennett,  40  S.  Car.  393.  United  States.  — Jones  v.  Vanzandt,  4 

Tennessee.  —  Akers  v.  Akers,  16  Lea  McLean  (U.  S.)  599. 

(Tenn.)  7;  Griffith  1/.  Beasly,  10  Yerg.  England. — Hambly  v.  Trott,  i  Cowp. 

(Tenn.^  434;  Cherry  v.  Hardin,  4  Heisk.  375. 

(Tenn.)  199.  2.  KcUey  v.   Union  Pac.  R.  Co.,  16 

Texas,  —  Watson  v.   Loop,    12  Tex.  Colo.  45f ;  Payne*s  Appeal,  65  Conn, 

ir;  Harrison  v.  Moseley,  31  Tex.  608;  397;  Dayton  v.   Lynes,  30  Conn.  351; 

Fitzgerald  v.  Western  Union  Tel.  Co.,  Petts   v.    Ison,    11   Ga.    153;    Reed  v. 

15  Tex.  Civ.  App.  143.  Peoria,  etc.,   R.  Co.,  18  III.  403;  Wil- 

Vermont,  —  Wright  v.  Eldred,  2  D.  son  v.  Knox,  12  N.   H.  347;  Hegeiich 

Chip.  (Vt.)  37;  Barrett  v.  Copeland,  20  v.    Keddie,  99  N.  Y.   258;    Molton  v. 

Vt.  244;  Whiicomb  v.  Cook,  38  Vt.  477.  Miller,  3  Hawks  (N.  Car.)  490;  Penrod 

Virginia.  —  Upper  Appomattox  Co.  v.  Morrison,  2  P.  &  W.  (Pa.)  126;  Huflf 

V.  Ilardings,  11  Gratt.  (Va.)  I;  Grubb  v.  Watkins,  20  S.  Car.   477;  Jones  v. 

V.  Suit,  32  Gratt.  (Va.)  203.  Vanzandt,  4  McLean  (U.  S.)  604;  Ham- 

United  States,  -—  U.  S.  v.  De  Goer,  38  bly  v.  Trolt,  i  Cowp.  371. 

Fed.  Rep.  80:  Munal  v.  Brown,  70  Fed.  Statutory  Aotions  and  Camei  of  Aotioni 

Rep.  967;  Smith  v.  Baker,  i  B.  &  A.  for  Torts  abate  according  to  the  rules 

Pat.  Cas.  117,  32  Fed.  Cas.  No.  13.010;  of  the  common  law,  the  same  as  com- 

Henshaw  v.  Miller,   17  How.  (U.  S.)  mon-law  actions  and  causes  of  action, 

212.  unless  expressly  saved  by  some  clause 

It  Seoma  that  the  Preoept  of  the  Ciyil  in  the  statute  creating  them.     Penn- 

Law  is  the  same  as  that  of  the  common  sylvania  Co.  v.  Davis,  4  Ind.  App.  51, 

law,  namely,  that  an  action  which  is  citing  Little  v.  Conant,  2  Pick.  (Mass.) 

merely  personal  — one  Arising  ex  delicto  527;  Jones  v,  Vanzandt,  4  McLean  (U. 

—  perishes  with  the  person  who  is  en-  S.)  604;  Hooper  v.  Gorham,  45  Me.  209. 

tilled  to  it.     Chivers  v.  Roger,  50  La.  8.  Nettles  v.  Barnett,  8  Port.  (Ala.) 

Ann.  57.  181;    Boor   v.    Lowrey,   103   Ind.  468; 

1.  Alabama.  —  Nettles  v.   Barnett.  8  Stebbins  v.  Palmer,  i  Pick.  (Mass.)  71; 

Port.  (Ala.)  181.  Stanley  v.  Vogel,  9  Mo.  App.  98;  Vit- 

Connecticut,  —  Booth  v.  Northrop,  27  tum  v.  Gilman,  48  N.  H.  416;  Jenkins 

Conn.  325.  V.   French,   58  N.   H.  532;  Hayden  v. 

Massachusetts.  —  Mcllen  v.  Baldwin,  Vreeland,    37   N.   J.  L.  372;    Keite  v. 

4  Mass.  480;  Hunt  V.  Whitney,  4  Mass.  Boyd,   16  S.  &  R.  (Pa.)  300;    Nettles 

620.  V.  D'Oyley,  2  Brev.  (S.  Car.)  27;  Grubb 

Afissouri.  —  Higgins  v.  Breen,  9  Mo.  v.  Suit,  32  Gratt.  (Va.)  203;  Lee  v.  Hill, 

497:  Snyder  v.  Wabash,  etc.,   R.  Co.,  87  Va.  497;  Webber  v.  St.  Paul  City  R. 

86  Mo.  613.  Co.,  (C.  C.  A.)  97  Fed.  Rep.  140. 

AVw    York.  —  People    v.    Gibbs,    9  In  Stanley  v.  Vogel,  9  Mo.  App.  98, 

Wend.  (N.  Y.)  29.  the  court  said:     *'  It  was  not  at  com- 

NortA  Carolina.  —  Molton  v.  Miller,  mon  law,  nor  is  it  under  our  statutes, 

3  Hawks.  (N.  Car.)  490.  a  decisive  test  of  the  survival  of  an 
Ohio,  —  Cardtngton  v.  Fredericks,  46  action   that  it   arose   out  of  contract. 

Ohio  St.  442.  Actions  for  breach  of  promise  of  mar- 

South    Carolina.  —  Chaplin    v.    Bar-  riage  never  survived,  unless,  at  least, 

rett,  12  Rich.  L.  (S.  Car.)  284;  Huff  v.  special   damage  was  proved,  or  there 

Watkins,  20  S.  Car.  477;   Jenkins  v.  was  immediate  injury  to  property.     It 

Bennett,  40  S.  Car.  393.  was  said    by   Lord    Ellen  borough,  ia 
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2.  statutory  ProTisions  —  a.  In  England.  —  The  harsh  rule  of 
the  early  common  law  that  all  personal  actions  died  with  the 
person  was  modified  in  England  by  the  statute  of  4  Edward 
III.,  which  authorized  executors  to  maintain  actions  of  trespass 
for  chattels  taken  and  carried  away  in  the  lifetime  of  their  tes- 
tators; and  this  remedy  was  subsequently  extended  to  executors 
of  executors,  and  to  administrators. '  By  the  liberal  constructions 
which  this  statute  always  received  it  was  made  to  extend  to  all 
cases  of  injury  to  personal  property,  whether  the  same  was  actu- 
ally carried  away  or  not;  but  the  remedy  was  only  given  in  favor 
of  personal  representatives,  and  not  against  the  executors  and 
administrators  of  deceased  wrongdoers,  and  as  to  injuries  to  the 
person  or  to  real  property  the  common  law  remained  unchanged  * 
until  the  enactment  of  the  statutes  of  3  and  4  William  IV., 
which  gave  to  executors  and  administrators  rights  of  action  for 
torts  to  real  as  well  as  personal  estate.* 

if.  In  United  States.  —  In  this  country  the  common-law 
rule  that  personal  actions  die  with  the  person  has  been  more  or 

Chamberlain  v.  Williamson,  3  M.  &  S.  257;  Kingsbury  v.  Lane,  ai  Mo.  115; 
408:  'AH  injuries  affecting  the  life  or  liiggins  v,  Breen,  9  Mo.  497;  Ten 
health  of  the  deceased;  all  such  as  Eyck  v.  Runic,  31  N.  J.  L.  428;  How- 
arise  out  of  the  unskilfulness  of  medi-  cott  v,  Warren,  7  Ired.  L.  (N.  Car.)  20; 
cal  practitioners;  the  imprisonment  of  Lattimore  v.  Simmons,  13S.  &R.  (Pa.) 
the  party  brought  on  by  the  negligence  183;  Nicholson  v.  Elton,  13  S.  &  R. 
of  his  attorney — all  these  would  be  (Pa.)  415;  Barrett  v.  Copeland,  20  Vt. 
breaches  of  the  implied  promise  by  the  244. 

persons  employed  to  exhibit  a  proper  Liberal  Conitmotion  of  Statute  —  IIliis- 
portion  of  skill  and  attention.  We  are  trations.  —  In  Ten  Eyck  v,  Runk,  31  N. 
not  aware,  however,  of  any  attempt  on  J.  L.  428,  the  court,  commenting  on 
the  part  of  the  executor  to  maintain  an  the  liberal  construction  which  the  stat- 
action  in  any  such  case.'  In  Wilson  i/.  ute  of  4  Edward  III.  has  always  re- 
Tucker,  3  Stark.  154, 14  E.  C.  L.  174,  a  ceived,  said:  *'  This  we  find  exempli- 
nisi  prius  case,  the  question  was  not  fied  in  many  decisions;  as,  that  an 
mooted.  The  true  test  as  to  survival  executor  could  maintain  either  tres* 
against  an  executor  was  whether  the  pass  or  trover.  Russei's  Case,  5  Coke 
cause  of  action  had  its  basis  in  a  prop-  27.  So  an  action  for  a  false  return, 
erty  right,  and  necessarily  involved  Williams  v.  Cary,  4  Mod.  403.  For  an 
the  breach  of  a  contract  obligation,  escape.  Berwick  c.  Andrews,  2  Ld. 
Hambly  f.  Trott,  I  Cowp.  376, 1  Saund.  Raym.  973.  Debt  on  a  judgment 
2i6<x,  note;  Berwick  v.  Andrews,  2  Ld.  against  an  executor  suggesting  a  de- 
Raym.  973  ;  Martin  v,  Bradley,  i  Cai.  vastavit.  Berwick  v,  Andrews,  i  Salk. 
(N.  Y.)  124.*'  314.     And  many  other  actions  of  a  like 

1.  Blakeney  v.  Blakeney,  6  Port,  kind  for  injuries  done  to  the  personal 
(Ala.)  109;  Nettles  v.  Barnett,  8  Port,  estate  of  the  testator  in  his  lifetime. 
(Ala.)  181;  Shafer  v.  Grimes,  23  luwa  Wheatly  v.  Lane,  i  Saund.  217,  note; 
553;  Lynn  v,  Sisk.  9  B.  Mon.  (Ky.)  135;  i  Wms.  Exrs.  704."  And  to  the  same 
Kingsbury  v.  Lane,  21  Mo.  115;  Reed  effect  see  Higgini  z/.  Breen,  9  Mo. 
V.  Cist,  7  S.  &  R.  (Pa.)  184;  Aldrich  v.  497. 

Howard,  8  R.  I.  125;  Allen  v.  Petty,  58  3.  Jacksonville  St.  R.  Co    v,  Chap- 

S.  Car.  240;  Barrett  v,  Copeland,  20  pell,  22  Fla.  616;  Shafer  v.  Grimes,  23 

Vt.  244;  U.  S.  V.  De  Goer,  38  Fed.  Rep.  Iowa  553:  Tichenor  v.  Hayes,  41  N.  J. 

80;  Jones  V,  Vanzandt,  4  McLean  (U.  L.  193;  Howcott  v,  Warren,  7  Ired.  L. 

S.)  599.  (N.  Car.)  20;  Russell  v,  Sunbury,  37 

2.  Lynn  v.  Sisk,  9  B.  Mon.  (Ky.)  135;  Ohio  St.  372;  Morgan  v.  Ravey,  6  H.  & 
Wilbur  V.  Gilmore,  21  Pick.  (Mass.)  N.  265;  Powell  v.  Reese,  7  Ad.  &  £1. 
250;  Holmes  v.  Moore,  5  Pick.  (Mass.)  426,  34  E.  C.  L.  136. 
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less  modified  by  statute  in  every  state. ^  In  several  jurisdictions 
the  English  statutes  of  Edward  III.  and  William  IV.  have  been 
adopted,'  but  almost  all  of  the  states,  including  those  last  men- 
tioned, have  by  enactments  of  their  own  still  further  extended 
the  right  of  survivorship.  The  provisions  of  the  various  statutes 
in  this  regard  differ  so  widely  as  to  render  any  general  classifi- 
cation impracticable,  but  cases  from  each  state  '  illustrating  the 

1.  Murphy   v.    New   York,  etc.,  R.  550;  Gray  z'.  Mc'Callister,  50  Iowa  497; 
Co.,  30  Conn.  188;  Shafer  v.  Grimes,  Sheik  v.  Hobson,  64  Iowa  146. 

33  Iowa  553;   Whitcomb  v.  Cook,  38  Kansas.  —  Missouri  Pac.  R.   Co.   v, 

Vi.  477.  Bennett,  5  Kan.  App.  231;  Stewart  v. 

2.  Holmes  v,  Moore,  5  Pick.  (Mass.)  Balderston,  10  Kan.  142. 

257;  Howcott  If.  Warren,  7  Ired.  L.  (N.  Kentucky,  —  Louisville,   etc.,  Canal 

Car.)  20;  Russell  v.  Sunbury,  37  Ohio  Co.    v.    Murphy,   9   Bush   (Ky.)   534; 

St.  372;  Penrod  ir.  Morrison,  2  P.  &  W.  Lynn   v.   Sisk,  g   B.  Mon.   (Ky.)  135; 

(Pa.)  126;  Huff  V,  Watkins,  20  S.  Car.  Cowan  v.  Campbell,  17  B.  Mon.  (Ky.) 

477.  522;  Huggins  V,  Toler,  i  Bush  (Ky.) 

S.  Statatory  Bulet  Bagarding  SnryiTal  192;  Hansford  v.  Payne,  ix  Bush  (Ky.) 

—  Alabama,  —  Garrison  v.  Burden,  40  380;  Anderson  z/.  Arnold,  79  Ky.  370; 

Ala.  513;  Hargett  v,  Parrish,  114  Ala.  Perkins  v.  Stein,  94  Ky.  433;  New- 

515.  port  News,  etc..  Co.  v.  Dentzel,  91  Ky. 

Arizona,  —  Billups     v.     Freeman,  42;  Morehead  v.  Bitner,  (Ky.  1899)  50 

(Ariz.  1898)  5a  Pac.  Rep.  367.  S.  W.  Rep.  857. 

Arkansas,  —  Ward  v,  Blackwood,  41  Louisiana^  —  Caslllle  v,  Caffery  Cent. 

Ark.  295;   St.  Louis,    etc.,  R.   Co.   v.  Refinery,  etc.,  Co.,  48  La.  Ann.  322; 

Yocum,  34Ark.  493;  Davis  zr.  St.  Louis,  Chivers  v.    Roger,   50  La.    Ann.   57; 

etc.,  R.  Co.,  53  Ark.  117;  St.  Louis,  etc.,  Huberwald  v.  Orleans  R.  Co.,  50  La. 

R.  Co.  V,  McBride,  141  U.  S.  127.  Ann.  477. 

California,  —  Harker    v,    Clark,    57  Maine,  —  Hooper  v.  Gorham,  45  Me. 

Cal.  245;  Monterey  County  V.  Gushing,  209;  Prescott  v,  Knowles,  62  Me.  277; 

83  Cal.  507.  Withee  v.  Brooks  65  Me.  14. 

Colorado, — Letson  v.  Brown,  11  Colo.  Maryland, — Clark  v.  Carroll,  59  Md. 
App.  IX;  Mumford  v,  Wright,  12  Colo.  180;  Ott  v.  Kaufman,  68  Md.  56. 
App.  214;  Kelley  v.  Union  Pac.  R.  Co.,  Massachusetts.  — Smith  v,  Sherman, 
16  Colo.  455;  Munal  v.  Brown,  70  Fed.  4  Cush.  (Mass.)  408;  Kearney  v,  Bos- 
Rep.  967.  ton,  etc.,  R.  Corp.,  9  Cush.  (Mass.)  108; 

Connecticut,  —  Broughel  v.  Southern  Hollenbeck    v,    Berkshire    R.   Co.,   9 

New  England  Telephone  Co.,  72  Conn.  Cush.  (Mass.)  478;  Cutting  v.  Tower, 

617.  14  Gray  (Mass.)  183;  Norton  v.  Sewall, 

Delaware,  —  Parvis  v,  Philadelphia,  106  Mass.  143;  Cummingsv.  Bird,  115 

etc.,  R.  Co.,  8  Houst.  (Del.)436.  Mass.  346;    Leggate  v.   Moulton,   115 

Florida,  —  Jacksonville  St.  R.  Co.  v.  Mass.  552;  Brown  v.  Dean,  123  Mass. 

Chappell,  22  Fla.  6x6;  Jones  v.  Town-  254;  Cutter  v.  Hamlen,  147  Mass.  471; 

send,  23  Fla.  355.  Wilkins  v.  Wainwright,  173  Mass.  212. 

Georgia,  —  Johnson    v,    Bradstreet  Michigan,  —  Dayton     «/.    Faigo,    45 

Co.,  87Ga.  79;  Pritchard  v.  Savannah  Mich.  153:  Stebbins  v.  Dean.  82  Mich. 

St.,  etc.,  R.  Co.,  87  Ga.  294.  385;  Norris  v.  Grove,   100  Mich.   256; 

Illinois,  —  Holton   v,   Daly,  106  111.  Racho  v,  Detroit,  90  Mich.  92;  Hurst 

131;  Chicago,  etc.,  R.  Co.  v.  O'Connor,  v.  Detroit  Citv  R.  Co.,  84  Mich.  539. 

119  111.  586.  Minnesota,  —  Billson  v.  Linderberg, 

Indiana,  —  Pennsylvania     Co.     v,  66  Minn.  66;  Webber  v.  St.  Paul  City 

Davis,    4    Ind.    App.    51;    Gimbel   v.  R.  Co.,  (C.  C.  A.)  97  Fed.  Rep.  141. 

Smidth,  7  Ind.  627;  Harris  v.  Rice,  66  Mississippi,  —  Vicksburgf     etc.,     R. 

Ind.  267;  McCoy  r.  Payne,  68  Ind.  327;  Co.  v,  Phillips,  64  Miss.  693;  Illinois 

Western  Union  Tel.  Co.  v.  Scircle,  103  Cent.  R.  Co.  v.  Pendergrass,  69  Miss. 

Ind.  227;  Boor  v,  Lowrey,  103  Ind.  468;  425. 

Feary  v,  Hamilton,  140  Ind.  45;  Balti-  Missouri,  —  Stanley  v.  Vogel,  9  Mo. 

more,  etc.,  R.  Co.  v,  Joy,  173  U.  S.  226.  App.  q8;  Wiener  v.    Peacock,  31   Mo, 

Iowa,  —  Shafer  V.   Grimes,  23  Iowa  App.  238;  Froust  v.  Brulon,  15  Mo.  6x9; 
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statutory  modifications  made  in  that  particular  jurisdiction,  and 
the  construction  placed .  thereupon  by  the  courts,  have  been 
collected  in  the  note. 

McDermoit    v,    Doyle,    17    Mo.    36a;  Phila.  (Pa.)  87,  17  Leg.  Int.  (Pa.)  221; 

Baker  v.  Crandall,  78  Mo.  584;  Stanley  McCallion  v,  Gegan,  9  Phila.  (Pa.)  240, 

«/.    Bircher,   78   Mo.   245;    Whiiing  v,  29  Leg.  Int.  (Pa.)  12;  Simon  t/.  Schep- 

Crandall,  78  Mo.  593;  Snyder  t'.  Wabash  pers,  4   Pa.   Co.   Ct.    565;    Coweli   v. 

etc.,  R.  Co.,  86  Mo.  613.  Pitcher,   13  Pa.  Co.  Ct.  583;  MiUer  v, 

Montana,  —  Lynde  v,   Wakefield,  19  Wilson,  24  Pa.  St.  1 14;  Grim  v,  Carr, 

Mont.  23.  31  Pa.  St.  533;  Moe  v.  Smiley,  125  Pa. 

New  Hampshire,  —  Stewart  v.   Lee,  St.   136;    Rodebaugh    v,   Philadelphia 

(N.  H.  1900)46  Atl.  Rep.  31.  Traction  Co.,  190  Pa.  St.  358. 

New  Jersey,  —  Dodd  v,  Wilkinson,  41  Rhode  Island.  —  Aldrich  v,  Howard, 

N.   J.    Ea.  566;   Ten    Eyck    v.  Runk,  8  R.  I.  125;  Reynolds'^.  Hennessy.  17 

31  N.  J.  L.  428;  Hayden  v.  Vreeland,  R.   I.  169;  Aylsworth  v.  Curtis,  19  R. 

37  N.  J.  L.  372;  Noice  v.  Brown,  39  N.  J.  I.  517;  Sprague  v,  Greene,  20  R.  1. 153; 

L.  569;  Tichenorv.  Hayes,  41  N.  L.193.  Hambly  v.  Hayden,  20  R.  I.  558. 

New  York.  —  Hopkins  z/.  Adams,  (N.  South  Carolina,  —  Hufif  v,  Watkins, 

Y.  Super.  Ct.  Gen.  T.)  5  Abb.  Pr.  (N.  20  S.  Car.  477. 

Y.)  351;    Emerson    v,    Bleakley,   (Ct.  Tennessee,  —  Kimbrough  e^.  Mitchell, 

App.)  5  Abb.   Pr.   N.   S.  (N.  Y.)  350;  i  Head  (Tenn.)  539;  Wagner  v.  Wool- 

Heinmuller  v.  Gray,  (N.  Y.  Super.  Ct.  sey,  i   Heisk.  (Tenn.)  235;  Nashville, 

Gen.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  299;  etc.,  R.  Co.  v.  Prince,  2  Heisk.  (Tenn.) 

Matter  of  Renwick,  2   Bradf.  (N.  Y.)  580;  Fowlkesv.  Nashville,  etc.,  R.  Co.. 

80:  Dininnyz'.  Fay,  38  Barb.  (N.  Y.)  18;  9  Heisk.  (Tenn.)  829;  Winters  v.  Mc- 

More  V,  Bennett,  65  Barb.  (N.  Y.)  338;  Ghee,  3  Sneed  (Tenn.)  128:  Cherry  v. 

Eider  f/.  Bogardus,  Hill  &  D.  Su pp.  (N.  Hardin,  4  Heisk.  (Tenn.)  199;  Baker 

Y  )  116;  Bond  V,  Smith,  4  Hun  (N.  Y.)  v,  Dansbee,  7  Heisk.  (Tenn.)  229. 

48;  California  Bank  v,  Collins,  5  Hun  Texas, — Fitzgerald  z^.  Western  Union 

(N.  Y.)  209;    Scott  V,  Brown,  24  Hun  Tel.  Co.,  15  Tex.  Civ.  App.  143;  Mar- 

(N.   Y.)  620;  Moore  v.   McKinstry,  37  shall  v.  McAllister,  18  Tex.  Civ.  App. 

Hun  (N.  Y.)  X94;  Pierson  v,  Morgan,  159;  Missouri,  etc.,  R.  Co.  v.  Settle,  19 

52  Hun(N.  Y.)  611,  4  N.  Y.  Supp.  898;  Tex.  Civ.  App.  357. 

Snider  v,  Croy,  2  Johns.  (N.  Y.)  227;  Utah. — Mason  v.  Union  Pac.  R.  Co., 

Grafton  v.  Union  Ferry  Co.,  (Brooklyn  7  Utah  77. 

City  Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  F^frw^^/z/.—Needham  ».  Grand  Trunk 
402;  Morenus  z/.  Crawford,  51  Hun  (N.  R.  Co.,  38  Vt.  294;  Barrett  v.  Cope- 
Y.)  89;  Miller  v.  Young,  90  Hun  (N.  land,  20  Vt.  244;  Dana  v.  Lull.  21  Vt. 
Y.)  132;  Haight  v,  Hayt,  19  N.  Y.  4O4;  383;  Bellows  v.  Allen,  22  Vt.  108; 
Poller  V,  Van  Vranken,  36  N.  Y.  619;  Whitcomb  v.  Cook,  38  Vt.  477;  Win- 
Price  V.  Price,  75  N.  Y.  244;  Cregin  v.  hall  v.  Sawyer.  45  Vt.  466;  Bradley  v, 
Brooklyn  Crosstown  R.  C^o.,  75  N.  Y.  Andrews,  51  Vi.  525;  Jones  v,  Ellis,  68 
192;  Wade  V.  Kalbfleisch,  58  N.  Y.  282;  Vt.  544;  Great  Western  Min.,  etc..  Co. 
Stokes  V.  Stickney,  96  N.  Y.  323;  Hege-  v.  Harris,  96  Fed.  Rep.  503. 
rich  V,  Keddie,  99  N.  Y.  258;  Bracket!  Virginia.  —  Grubb  v.  Suit,  32  Gratt. 
V.  Griswold,  103  N.  Y.  425;  Corbett  v.  (Va.)  203:  Lee  v.  Hill,  87  Va.  497; 
Twenly-third  St.  R.  Co.,  114  N.  Y.  579;  Henshaw  v.  Miller,  17  How.  (U.  S.)  212. 
Gorden  v.  Strong,  158  N.  Y.  407.  IVashin^ton.  —  Slauson     v.     Schwa- 

North  Carolina.  —  Bjtner  v.  Keelhn,  bacher,  4  Wash.  783. 

6  Jones  L.  (N.  Car.) 60;  Browne  v.  Blick,  West  Virginia.  —  Flint  v.  Gilpin,  29 

3   Murph.   (N.    Car.)  511;    Howcott  v,  W.  Va.  740;  Henning  v,  Farnsworth, 

Warren,  7  Ired.  L.  (N.Car.)2o:  Peebles  41   W.   Va.   548;  Martin  s^.  Baltimore, 

V.  North  Carolina  R.  Co.,  63  N.  Car.  etc.,  R.  Co.,  151  U.  S.  693. 

239;    Harper  v,  Nash  County,  123  N.  Wisconsin.  —  Woodward  t^.  Chicago, 

Car.  n8.  etc.,   R.  Co.,  23  Wis.  400;  Farrall  v. 

Ohio.  —  M.    E.   Church  v.  Rench,   7  Shea,  66  Wis.   561;  Hiner  v.  Fond  du 

Ohio  St.  369;  Alpin  v,  Morton,  21  Ohio  Lac,  71  Wis.  74;  Lehmann  v.  Farwell, 

St.   536;  Russell  V,  Sunbury,  37  Ohio  95    Wis.    185;    Schmidt    v.    Menasha 

St.  372;  Cardington  v.  Fredericks,  46  Wooden  ware  Co.,  99  Wis.  300;  Brown 

Ohio  St.  442.  V.  Chicago,  etc..  R.  Co.,  102  Wis.  137; 

Pennsylvania,  —  Schott    v.    Sage,    4  Colter  v,  Plumer,  72  Wis.  476. 
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In  the  AbMnoe  of  Btatnto,  however,  the  common-law  rules  still 
determine  the  survivability  of  causes  of  action.* 

c.  Distinction  Between  Survivability  and  Revivabil- 
ITV.  —  In  some  cases  statutes  appearing  to  provide  for  the  sur- 
vival of  certain  causes  of  action  have  been  construed  by  the 
courts  to  authorize  simply  the  revival  of  actions  which  have  been 
instituted  thereon  in  the  lifetime  of  the  parties.* 

d.  Right  of  Personal  Representative  to  Sue  Where 
Cause  of  Action  Survives.  —  Wherever  a  statute  provides 
that  a  certain  cause  of  action  shall  survive  it  is  thereby  implied 
that  the  personal  representative  may  sue  thereon.* 

e.  Survivorship  Mutual.  —  Where  by  statute  an  action 
survives  against  the  personal  representative  of  a  defendant,  it 
must  also  be  considered  as  surviving  in  favor  of  the  personal 
representative  of  the  plaintiff,  even  though  there  is  no  express 
provision  to  that  effect.^ 

3.  Stipulation  Providing  for  Survival  —  In  New  York  it  has  been 
held  that  a  stipulation  providing  that  a  cause  of  action  shall  not 
abate  in  case  the  plaintiff  dies  before  final  judgment  is  valid. ^ 

4.  Enle  in  Equity  —  a.  In  General.  —  It  has  been  held  that 
the  maxim  actio  personalis  moritur  cum  persona  does  not  apply  to 
cases  of  which  courts  of  equity  take  cognizance;*  or,  in  other 
words,  that  equitable  remedies  exist  to  the  same  extent  against 
executors  and  administrators  as  they  did  against  the  decedent.'' 

1.  In  Hegerich  v.  Keddie,  99  N.  V.  sons,  but  viras  simply  meant  to  warrant 
258,  the  court  speaking  of  the  statute  a  revivor  against  a  personal  representa- 
of  4  Edward  III.  and  of  the  rules  in  tive,  the  suit  having  been  commenced 
regard  to  survival  of  actions  at  com-  against  the  wrongdoer  in  his  lifetime.'* 
mon  law  before  the  enactment  of  that  In  Waahington  ii  has  been  held  that 
statute,  said  that  under  the  clause  of  sections  703,  704,  of  2  Hill's  Code  were 
the  constitution  making  the  rules  of  simply  intended  to  confer  certain 
the  common  law  the  law  of  the  state,  rights  regarding  revival  of  actions  on 
it  must  be  held  in  New  York  that  these  personal  representatives  as  contradis- 
rules  still  determine  the  survivability  tinguished  from  heirs,  and  not  to  pre- 
of  actions  for  torts,  except  where  the  scribe  what  causes  of  action  should 
law  has  been  specially  modified  or  survive.  Slauson  v.  Schwabacher,  4 
changed  by  statute.  Wash.  783. 

2.  In  Ohio  section  398  of  the  code  pro-  8.  Rogers  v.  Windoes,  48  Mich, 
vides  what  causes  of  action  shall  sur-  628. 

vive  in  addition  to  those  which  survive  4.  Valentine  v.  Norton,  30  Me.  194. 

at  common  law.     Section  399  does  not  ft.  Cox  v.   New  York  Cent.,  etc.,  R. 

enlarge  the  number  of  causes  of  action  Co.,  63  N.  Y.  414,  which  was  an  action 

which   survive,  where    no   action   has  against  a  railroad  company  to  recover 

been  commenced,  but  simply  prevents  damages  for  injuries  sustained    by   a 

the  abatement  of  an  action  after  it  has  passenger  in  consequence  of  being  un- 

been  instituted.     Alpin  v.   Morton,  21  lawfully  ejected  from  the  cars  of  the 

Ohio  St.  536.  defendant  company.    And  see  also  Mc- 

In  Tennessee.  —  In  Cherry  v.  Hardin,  Guire  v.  New  York  Cent.,  etc.,  R.  Co., 

4  Heisk.  (Tenn.)  199,   the  court  said:  6  Daly  (N.  Y.)  70;  Mundt  v.  Glokner, 

••  The  Act  of  17th   February,   1836,  c.  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  63. 

77,   transfeired    to  the  Code,  section  6.  Schley  v.  Dixon,  24  Ga.  273.     And 

2846,  was  not  intended  to  authorize  the  see  Lachaise  v.  Libby,  (C.  PI.  Spec.  T.) 

institution  of  actions  ex  delicto  against  13  Abb.  Pr.  (N.  Y.)  6. 

the   representatives  of  deceased  per-  7.  Reed  v.  Copeland,  50  Conn.  488. 
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Moreover,  in  some  jurisdictions  the  survival  of  equitable  rights 
of  action  is^ expressly  provided  for  by  statute.* 

i.  Right  to  Injunction.  —  The  right  to  an  injunction  sur- 
vives the  death  of  either  party,*  unless  the  acts  sought  to  be 
enjoined  are  of  a  purely  personal  character,  in  which  case  the 
right  abates  on  the  death  of  the  person  against  whom  it  existed.* 

Suit  for  lajanotion  and  Damages.  —  Where  a  suit  is  for  damages  as 
well  as  for  an  injunction  the  right  to  damages  may  survive  the 
death  of  the  plaintiff  even  though  the  right  to  an  injunction 
abates.* 

c.  Rights  Arising  from  Mortgages.  —  The  right  to  sue 

for  the  foreclosure  of  a  mortgage  survives  the  death  of  the  mort- 
gagee,* and  vice  versa  the  right  of  the  mortgagor  to  redeem  sur- 
vives  his   death,*   as   does   also  a  cause    of  action   against  a 

1.  In  New  York  it  hfts  been  held  that  sonal  to  himself,  and  the  maxim  that 
the  statutory  provision  that  causes  of  personal  actions  die  with  the  person 
action  for  wrongs  to  property  shall  applies.  Johnson  t/.  El  wood,  82  N.  Y. 
survive  applies  to  rights  enforceable  by  362. 

sails  in  equity  as  well  as  to  those  en-  4.  Snit  to  Eigoin  Interference  with 
forceable  by  actions  at  law.  Pierson  Easement  and  for  Damages.  —  Where  a 
V,  Morgan,  (Supm.  Ct.  Gen.  T.)  17  Civ.  plaintiff  dies  during  the  pendency  of 
Pro.  (N.  Y.)  124.  an  action,  brought  by  him  to  restrain 
In  Wisoonsin  it  is  provided  by  statute  an  unlawful  interference  with  an  ease- 
that  all  "  equitable  actions  to  set  aside  ment  reserved  by  him  in  a  conveyance 
conveyances  of  real  estate,  or  to  com-  to  the  defendant,  and  to  recover  the 
pel  a  reconveyance  thereof,"  and  all  damages  occasioned  thereby,  his  per- 
actions  "  for  a  specific  performance  of  sonal  representatives  are  entitled  to  re- 
contracts  relating  to  real  estate  "  shall  vive  and  continue  the  action  for  the 
survive.     Stat.  Wis.,  §  4253.  purpose  of  recovering  such  damages, 

2.  Peabody  z/.  Norifolk,  98  Mass.  452;  though  they  lake  no  interest  in  the  real 
Sanders  ?/.  New  York  El.  R.  Co.,  15  estate,  and  are  not  entitled  to  the  in- 
Daly  (N.  Y.)  388;  Brockenbrough  v.  junction  sought  by  the  deceased.  Mat- 
Spindle,  17  Gratt.  (Va.)  21.  thews  v,  Delaware,  etc.,  Canal  Co.,  30 

Use  of  Particnlar  Process  of  Uannfaotore.  Hun(N.  Y.)428. 

—  The  right  of  a  person  to  proceed  in  Sight  to  Damage  for  Wrongful  Injnnc- 

equity  to  enjoin  another  from  making  tion.  —  A    right    to    damages  for   the 

use  of  a  certain  process  of  manufac-  wrongful  suing  out  of  an  injunction 

ture,  in  breach  of  an  agreement  by  the  survives  the  death  of  a  member  of  a 

latter  not  to  divulge  or  use  such  pro-  partnership  against  which  it  was  sued 

cess,  survives  to  his  executors.     Pea-  out.     Finnegan  c.  Allen,  60  111.  App. 

body  V,  Norfolk,  98  Mass.  452.  354. 

Bale  of  Property  onder  UBorions  Kort-  ft.  McGregor  v,  McGregor,  35  N.  Y. 

gag^.  —  A   bill   to  enjoin    the   sale   of  218. 

property  conveyed  to  secure  the  pay-  Bight  Verged  ia  Judgment.  —  Leake 

ment  of  money  oroiher  thing  borrowed  v.   Bundy,  48  Hun  (N.  Y.)  208,  which 

at    usurious     interest    may     be     filed  was  a  suit   to    foreclose  a  mortgage, 

against  the  personal  representative  of  where  the  mortgagor  died  after  a  sale 

the  lender  after  his  decease.     Brocken-  had  been  had  under  a  judgment,  and 

brough  V.  Spindl?,  17  Grait.  (Va.)  21.  the    referee's    report  had   been   filed, 

8.    Injunction  Against  Trespass  upon  showing  the  plaintiff  to  be  entitled  to  a 

Land.  —  A  right  to  enjoin  a  party  from  judgment  for  a  deficiency,  it  was  held 

entering    on  the  plaintiff's    land   and  that  the  administrator  of  the  deceased 

cutting  down   timber  or  otherwise  in-  could  not  be  substituted  as  defendant, 

juring  said  land  or  intermeddling  with  since   the   cause  of  action   had    been 

the  same  does  not  survive  the  death  of  merged  and  lost  in  the  final  judgment, 

the  defendant,  as  the  acis  of  the  de-  and  therefore  did  not  survive, 

fendant  are  of  a  character  purely  per-  6.  Morrow  v,  Jones,  41  Neb.  867. 
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mortgagee  to  recover  surplus  moneys  arising  out  of  a  statutory 
foreclosure  and  sale,  and  wrongfully  retained  by  the  mortgagee.' 

d.  Rights  and  Liabilities  in  Regard  to  Trusts.  —  A 

cause  of  action  in  favor  of  a  trustee  and  affecting  the  trust  estate 
survives  his  death;*  and  likewise  the  liability  of  a  trustee  for 
breaches  of  trust  survives  against  his  personal  representatives  to 
the  extent  of  their  interest  in  the  trust  property.* 

Death  of  CMtvi  (kne  Trust.  —  Nor  is  the  liability  of  a  person  whom 
it  is  sought  to  hold  as  trustee  of  a  constructive  trust  terminated 
by  the  death  of  the  cestui  que  trust. ^ 

e.  Right  to  Specific  Performance  of  Contract.  —  The 
right  to  sue  for  specific  performance  of  a  contract  survives  the 
death  of  either  party,*  unless  it  is  evident  from  the  terms  of 
the  contract  that  it  was  contemplated  that  the  services  contracted 
for  should  be  performed  by  the  deceased  personally,  and  by  no 
other  person.* 

/.  Right  to  Accounting.  —  A  right  to  sue  for  an  account- 
ing survives  the   death  of  the   person  who  was   liable  to  ren- 

1.  Cope  V,  Wheeler,  41  N.  Y.  303.  6.  Robinson  v.  Appleton.  124  lU.  276; 

S.  Reyburn  v.  MitcheU,  106  Mo.  365,  Patterson  v,  Copeland,  (Supm.  Ct. 
which  was  an  action  by  one  to  whom  Gen.  T.)  52  How.  Pr.  (N.  Y.)4^;  Web- 
demands  against  another  had  been  ster  v.  Kings  County  Trust  Co.,  145  N. 
assigned  for  collection.  V.  275;    Rutherford  v.  Green,  2  Ired. 

S.  Hazard  c.  Durant,  19  Fed.  Rep.  Eq.  (N.Car.)  121. 

471.  4;ieciflo  Pcorformance  —  Death  of  One  of 

Whore  the  Trust  Is  a  Koro  Naked  Trust  Defendant    Exeeutors.  —  An    action    to 

however,  a  cause  of  aciion  in  favor  of  compel  a  specific  performance  of  a  con- 

the  beneficiaries  and  against  the  trustee  tract  to  convey  land,  entered  into  by 

does  not  survive  the  death  of  the  !at-  the  deceased,  brought  against  his  ex- 

ter.     Houghton  v,  Butler,   166  Mass.  ecutors,  does  not  abate  nor  is  it  put  in 

547.  abeyance  by  the  death  of  one  of  the 

4.  Cheney  v.  Gleason,  125  Mass.  j66;  three  executors.     The  right  of  action 

Allen  V.  Frawley,  106  Wis.  638.  and    the    ground  of    relief    continue 

Bight  Verged  In  Deoree.  —  In  Kelly  against  the  surviving  executors;  the 
V,  Kelly,  137  Ind.  690,  where  a  married  decree  can  be  against  them  the  same 
woman  instituted  an  action  against  a  as  if  their  co-executors  had  lived.  A 
number  of  defendants,  including  her  suggestion  of  the  death  of  the  co- 
husband,  alleging  a  conveyance  by  her  executor  in  the  record  is  all  that  is  nec- 
and  her  husband  of  the  real  estate  of  essary.  Patterson  v.  Copeland,  (Supm. 
her  husband  to  one  of  the  defendants  Ct.  Gen.  T.)  52  How.  Pr.  (N.  Y.) 
in  trust  for  the  purposes  alleged,  that  460. 

the  obligations  of  the  trustee  had  not  6.  Contraet  for  Personal  Services.  ~  In 

been  performed,  and  that  her  husband  Stow  v.  Robinson,  24  111.  532,  where  by 

was  indebted  to  her  by  judgment,  and  the   terms  of  the   contract  A  was  to 

praying  that  said  conveyance  be  set  perform   certain   services,  and  B  was 

aside  and  that  a  referee  reconvey  the  to  pay  him  out  of  the  profits  of  certain 

real  estate  to  her  husband,  it  was  held  lands  belonging  to  B,  which  were  to 

that  the  action  was  one  for  protecting  be  sold,  it  was  held  that  on  the  death 

the  plaintiff's  inchoate  interest  in  the  of  A  before  he  had  rendered  the  serv- 

property,  and  that,  after  a  decree  in  ices,  his  personal  representatives  could 

her  favor  and  an  appeal  therefrom,  the  not  sue  in  equity  for  specific  perform- 

action  would  not  abate  on  account  of  ance  of    the  contract,    but  that   they 

her  death,  although  it  seems  that  her  might  maintain  an  action  at  law  against 

cause  of  action  would  not  have  sur-  B  if  it  appeared  that  the  latter  had  pre- 

vived  if  it  had  not  been  reduced  to  final  vented  the  deceased  from  performing 

jadgment  or  decree.  his  part  of  the  agreement. 
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der  the  account,  and  may  be  enforced  against  his  personal 
representatives.* 

g.  Right  to  Rescission  or  Cancellation  of  Contract. 

—  A  right  to  sue  for  rescission  or  cancellation  of  a  contract  sur- 
vives the  death  of  a  party  to  whom  such  right  has  accrued.* 

h.  Various  Other  Equitable  Rights  and  Liabilities.  — 

Various  equitable  rights  and  liabilities  in  addition  to  those 
already  mentioned  have  also  been  held  to  survive  in  dififerent 
jurisdictions,  as  illustrated  in  the  notes.' 

1.  Whittemore  V.  Hamilton,  51  Conn,  her  children,  as  section  1711  of  the 
153;  Wilby  V,  Phinney,  15  Mass.  116;  code  in  distinct  terms  provides  for  the 
Halstead  v.  Cockcrof t,  40  N.  Y.  Super,  children's  right  of  survivorship;  and 
Ct.  519.  furthermore  it  seems  that  such  right 

Where  a  Person  Wrongfully  Beleaies  a  does  not  depend  on  the  assertion  by 
Pledge  which  he  holds  as  collateral  the  mother  during  her  life  of  such 
security  for  the  benefit  of  another,  the  right.  Polhill  v,  Neal,  50  Ga.  146. 
cause  of  action  against  him  for  such  Bill  Against  President  of  Corporation  for 
wrongful  release  survives  his  death.  Hisfeaianoe.  —  In  Warren  v.  Para  Rub- 
In  such  case  the  action  proper  to  be  ber  Shoe  Co.,  x66  Mass.  97,  it  was  held 
brought  is  not  in  tort,  but  is  a  proceed-  that  the  right  to  a  bill  in  equity  against 
ing  in  equity  for  an  account.  Whilte-  the  president  of  a  corporation,  based 
more  v,  Hamilton,  51  Conn.  153.  on  the  fact  that  the  said  president  had 

2.  Coon  V.  Dennis,  tix  Mich.  450  not  acted  in  good  faith  in  the  perform- 
[citing  Rogers  v,  Windoes.  48  Mich,  ance  of  his  duty,  but  had  conducted 
628];  Sharon  v,  Terry,  36  Fed.  Rep.  the  business  for  his  own  benefit  rather 
337.  than  that  of  the  corporation,  survived 

Bight  to  Oanoellation  of  Karriage  Con-  against  his  personal  representative, 
tract.  —In  Sharon  v,  Terry,  36  Fed.  The  court  said:  **  The  decision  most 
Rep.  337,  it  was  held  that  where  a  closely  in  point  of  any  which  has  come 
woman  asserted  rights  in  the  property  to  our  notice  is  Concha  r.  Murrieta,  40 
of  a  man  alleged  to  be  her  husband,  Ch.  D.  543.  But  this  exception  to  the 
such  claim  being  based  on  an  alleged  application  of  the  maxim  arA^/^rj^^ir^j/fj 
contract  of  marriage,  which,  if  genuine  moritur  cum  persona  has  often  been 
and  followed  by  the  requisite  consum-  slated'*  in  decisions  and  texi-books. 
mation,  would  entitle  her  to  such  rights  Batthyany  v.  Walford,  36  Ch.  D.  269; 
in  his  property,  the  right  to  have  the  Phillips  &.  Homfray,  24  Ch.  D.  439; 
contract  canceled  on  the  ground  that  it  Morgan  v.  Ravey,  6  H.  &  N.  265;  Sol- 
was  a  forgery  survived  the  death  of  the  lers  v,  Lawrence,  Willes  421;  2  Wms. 
alleged  husband.  Exrs.  (9th  ed.)  786. 

8.  The  Bight  to  Enforoe  a  Vendor's  lien  8nit   for   Contribution.  —  Where    the 

survives  to  the  personal  representatives  debts  of  a  company  have  been  paid  by 

of  the  vendor.     Hubbard  v.  Clark,  (N.  some  of  the  stockholders  the  liability 

J.  1886)  7  Atl.  Rep.  26  of  one  of  the  stockholders  who  has  not 

Bill  to  Beooyer  Blstribntiye  Share  of  paid,  10  contribute  his  share,  survives 

Assets  of  Decedent's  Estate.  —  In  M'Dowl  his  death.     Allen  v,  Fairbanks,  40  Fed. 

V,  Charles,  6   Johns.   Ch.  (N.  Y  )  132,  Rep.  188. 

which  was  a  bill  filed  by  a  husband  and  But  where  the  payments  made  by  a 

wife  to  recover  the  distributive  share  number  of  stockholders  were  several, 

of  assets  due   to  the   wife   from   the  it  was  held  that  on  the  death  of  one  of 

estate  of  a  deceased  relative,  where  the  such  stockholders,  pending  a  suit  for 

husband  died  pending  suit,  it  was  held  contribution  brought  by  him  and  the 

that  the  cause  of  action  survived  to  the  other    stockholders    who    had    paid, 

wife  and  that  the  husband's  personal  against  a   stockholder    who    had   not 

representatives  had  no  right  of  action,  paid,  the  claim  of  the  decedent  did  not 

Bight  to  Settlement  of  Insolvent  Estate,  survive  to  his  co-plaintiffs.      Allen  v. 

—  Where  one  of  several  complainants  Fairbanks,  45  Fed.  Rep.  445. 

dies  pending  a  suit  in  equity  for  the  Snit  to  iSstablirii  Wife's  Title  to  Sepa- 

settleroent  of  an  insolvent  estate,  the  rate  Estate.  —  Where   a   husband   dies 

right  to  have  a  settlement  survives  to  pending  a  suit  against  him  by  his  wife 
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5.  Bule  in  Federal  Courts  —  a.  In  General.  —  The  statutes  of 
the  United  States  prescribe  methods  of  reviving  actions  which 
do  survive,  but  they  do  not  prescribe  what  causes  of  action  shall 
survive.  This  latter  question  is  to  be  determined  entirely  by 
the  laws  of  the  state  in  which  the  cause  of  action  arises,  or,  if  it 
does  not  arise  under  the  laws  of  any  particular  state,  then  by  the 
principles  of  the  common  law.*  And  it  is  the  duty  of  the  fed- 
eral courts  to  follow  the  laws  of  the  several  states  in  regard  to 
this  question,*  except  where  the  cause  of  action  involved  is 
one  arising  out  of  a  federal  law,  and  therefore  not  subject  to 
state  legislation.' 

b.  In  Admiralty.  —  Courts  of  admiralty  are  governed  by  the 
common-law  rule  that  causes  of  action  in  contract  survive,  while 
those  for  mere  personal  torts  abate.* 

6.  Conflict  of  Laws.  —  As  between  the  laws  of  different  jurisdic- 

to  establish  her  title  to  property  held  of  the  existence  of  the  right  itself  after 

by  him  as  her  separate  estate,  the  suit  the  defendant's    death.      Upon   these 

does  not  abate,  but  may  be  continued  grounds  it  was   held   in   the   case  of 

against    his    personal    representative.  Schreiber  v.  Sharpless,   17  Fed.   Rep. 

Bradley  v,  Sadler,  54  Ga.  68r.  589,  no  U.  S.  76,  which  was  an  action 

XxoeptioB  to  Bole—  Statutory  Sight  to  brought  under  section  4965  of  the  Re- 

Conteet  Will. —  In  Illinois  it  has  been  vised  Statutes  to  recover  certain  sums 

held  that  the  statutory  right  of  any  per-  '  forfeited  '  by  defendant  for  copying 

son  interested  in  a  will  to  contest  the  and  printing  plaintiff's  copyright  pho- 

same   by  a  bill  In  chancery  does  not  tograph,  that  the  statute  of  Pennsyl- 

survive   the   death  of    the    person   to  vania,  where  the  cause  of  action  arose, 

whom  such  right  has  accrued,  since  the  had  no  application ;  and  that  under  the 

right  is  a  purely  personal  one.     Storrs  federal  l&w  the  cause  of  action  abated 

V.  St.  Luke's  Hospital,  75  111.  App.  152,  bv  the  defendant's  death,  and   could 

affirmed  in  180  III.  368.  not   be   revived.     The    revival  of  the 

1.  Witters   v.    Foster.    26  Fed.  Rep.  action  in  this  case  can  not,  therefore,  be 

737;  U.  S.  V,  DeGoer,  38  Fed.  Rep.  80;  based  upon  the  provisions  of  the  stat- 

Hatfield  v.  Bushnell,  i  Blatchf.  (U.  S.)  ute  of  New  Yorlt." 

393:  Barlcer  V.  Ladd,  3  Sawy.  (U.  S.)  44.  4.  Causes  of  Action  Ex  Oontraotn.  —  In 

lUnstration  of  the  Bole  —  Qootment.  —  The  Steamship  City  of  Brussels,  6  Ben. 
In  Hatfield  v.  Bushnell,  i  Blatchf.  (U.  (U.  S.)  370,  which  was  a  libel  in  ad- 
S.)  393,  which  was  an  action  of  eject-  miralty  by  the  father  of  a  minor  child, 
ment  to  recover  lands  claimed  by  an  suing  as  administrator  to  recover  dam- 
alien,  as  the  cliuse  of  action  arose  in  ages  for  the  death  of  the  child,  who, 
Vermont  ii  was  held  to  survive  in  ac-  while  a  passenger  on  the  vessel  on  the 
cordance  with  the  provisions  of  the  high  seas,  was  poisoned,  as  alleged,  by 
state  law.  the  negligence  of  the  officers  of  the  ves- 

d.  Martin  v,  Baltimore,  etc.,  R.  Co.,  sel,  it  was  held  that  the  cause  of  action 

151  U.  S.  673;  Baltimore,  etc.,  R.  Co.  being  in  contract  survived,  and  might 

V,  Joy,  173  U.  S.  226.  be  sued  in  rem. 

8.  U.  S.  V.  De  Goer,  38  Fed.  Rep.  80,  Oanie  of  Aotion  Sz  Delicto.  —  A  cause 

in  which  case  the  court,  after  affirming  of  action  in  admiralty,  so  far  as  it  is 

the  general  principle  that  questions  of  based  on  a  tori   committed  on  the  high 

survivorship  are  to  be  determined  by  seas,  dies  with  the  death  of  the  person 

the  laws  of  the  various   states,   said:  injured.     Nor  can  a  suit  be  maintained 

'*  But  causes  of  action  arising  out  of  by  the  personal  representative  of  the 

the  revenue  laws  of  the  United  States,  injured  party  in  a  District  Court  of  the 

or,   like   the   present,   founded    solely  United  States,  even  though  the  statutes 

upon  federal  statutes,  are  manifestly  of  the  state  where  the  court  is  sitting 

not  subject  to  state  legislation.     The  provide   that  such   a  cause  of   action 

question  is  not  one  of  the  form  or  mode  shall    survive.      Crapo    v,    Allen,    x 

of  procedure  in  enforcing  a  right,  but  Sprague  (U.  S.)  T84. 
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tions  the  question  of  survival  is  determined  by  the  law  of  the 
jurisdiction  in  which  the  cause  of  action  arises.^ 

nL  Causes  of  Action  Ex  Contbagtu  —  1.  In  OeneraL  —  As  a 
general  rule,  causes  of  action  based  on  contract  survive  the  death 

of  either  party,*  but  the  rule  is  otherwise  in  regard  to  executory 
contracts  of  a  strictly  personal  nature,  unless  what  remains  to  be 

1.  Burgess  v.  Gates.  20  Vt.  326;  Johns.  (N.  Y.)  33;  Price  ».  Price,  75  N. 
Needham  v.  Grand  Trunk  R.  Co.,  38  Y.  244. 

Vt.  294.  Ohio,  —  Sinnard  r.  McBride,  3  Ohio 

lUnitration.  —  An  action  of  trespass  264. 

for  mesne  profits  after  judgment  in  Pennsylvania. — Irwin  v,  Hamilton, 

ejectment      cannot      be      maintained  6  S.  &  R.  (Pa.)  208;  White  v.  Com.,  39 

against  the  personal  representatives  of  Pa.  St.  167. 

a  decedent,  in  the  courts  of  Vermont,  Rhode  Island,  —  Sprague  v,  Greene, 

where  the  cause  of  action  arose  in  a  20  R.  I.  153. 

foreign  state  in  which  such  a  cause  of  Virginia,  —  Grubb  v.  Suit,  32  Gratt. 

action  does  not  survive;  and  this  is  true  (Va.)  203. 

even  thouj^h  the  statutes  of  Vermont  West  Virginia,  —  Flint  v,  Gilpin,  29 

provide  for  the  survival  of  such  a  cause  W.  Va.  740. 

of  action.    Burgess  z/.  Gales,  20  Vt.  326.  LiabUity  en  a  Contraot  to  Pay  KoMf , 

Law  of  BofendanVi  Domidl.  —  In  Whit-  although  it  falls  due  after  the  decease 

ten  V.  Bennett,  77  Fed.  Rep.  271,  it  was  of  the  obligor,   survives.      White    7. 

held  that  a  statute  of  Massachusetts  Com.,  39  Pa.  St.  167;  Janin  v,  Browne, 

providing  for  the  survival  of  causes  of  59  Cal.  37. 

action  for  false  imprisonment  did  not  Breach  of  Covenant  to  Pay  Taxes.  —  A 

operate  to  keep  such  a  cause  of  action  cause  of  action  by  a  landlord  to  recover 

alive  against  the  estate  of  the  wrong-  taxes  which  his  lessee  has  covenanted 

doer,  where  the  latter  at  the  time  of  his  to  pay,  survives  to  his  administrator, 

decease  was  domiciled  in  Connecticut.  Holsman  v.  St.  John,  90  N.  Y.  461. 

2.  Alabama,  —  Nettles  v,  Barnett,  8  Contraeta  of  Soretythlp. —  A  cause  of 
Port.  (Ala.)  181;  Garrison  v.  Burden,  action  against  a  surety  on  a  trustee's 
40  Ala.  513.  bond  survives  the  death  of  the  surety, 

California,  — Janin   v,    Browne,    59  White  v.  Com.,  39  Pa.  St.  167;  and  the 

Cal.  37.  same    is    true    of    a  cause  of  action 

Connecticut,  —  Russell  v,  Hosmer,  8  against  a  surety  on  an  administrator's 

Conn.    233;     Booth   v,    Northrop,    27  bond,   Hecht  v,  Slcaggs,  53  Ark.  291; 

Conn.  325.  and  in  fact  of  causes  of  action  against 

Georgia, — Searcy  v,  Stubbs,  12  Ga.  sureties  generally,  Donnerberg  f^.  Op- 

437;  Dempsey  V.  Hertzfield,  30  Ga.  866;  penbeimer,  15  Wash.  290. 

Guill  V.  Pierce,  78  Ga.  49;  Gibson  v.  Cause  of  Aotion  Pounded  on  Jndgment. 

Carreker,  82  Ga.  46.  —  In  Miller  v.  Leach,  95  N.  Car.  229, 

Illinois,  —  Illinois  Conference,  etc.  v,  it  was  held  that  the  liability  of  a  judg- 

Plagge,  177  111.  431.  ment  debtor   under  a  judgment  ren- 

Indiana,  —  McCoy  v,  Payne,  68  Ind.  dered  by  the  courts  of  a  foreign  state 

327.  survived    against  his  personal  repre- 

Louisiana.  —  Grayson  v.  Whatley,  15  sentatives. 

La.  Ann.  525.  Contract  Not  to  Praotloe  Profeosion, — 

Massachusetts,  —  Hunt  v,  Whitney,  4  In  Mott  v,  Mott.  11  Barb.  (N.  Y.)  127. 

Mass.  620;  Stebbins  v.  Palmer,  i  Pick,  it  was  held  that  a  contract  not  to  prac- 

(Mass.)  71.  tice  medicine  in  a  certain  village  during 

Michigan,  —  Bryant    v.     Rich,    104  a  certain   period    was   not  a  personal 

Mich.  124.  contract,   and   that  if  it    was   broken 

Missouri,  —  Snyder  v,  Wabash,  etc.,  during  the  life  of  the  promisee  his  per- 

R.  Co.,  86  Mo.  613.  sonal  representatives  might  sue  for  the 

New  Hampshire, — Jenkins  v.  French,  breach  after  his  death. 

S8  N.  H.  532;  Sabre t'.  Smith,  62  N.  H.  Contraeta  with  Seamen.—  A  cause  of 

663.  action  for  wrongfully  withholding  suit- 

New  Jersey,  —  Hayden  v,  Vreeland,  able   medicines   from  a    seaman,  and 

37  N.  J.  L.  372.  putting  him  ashore  in  a  foreign  coun- 

New    York,  — Troup    v.   Smith,    20  try,  is  in  contract,  and  an  action  based 
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done  thereunder  can  certainly  be  performed  to  the  same  purpose 

by  or  for  another  person,*  and  the  proposition  that  causes  of 

action  ex  contractu  survive  has  never  been  understood  to  apply 

to  cases  in  which  the  damage  consists  entirely  in  the  personal 
suflering  of  the  deceased,  or  in  a  personal  wrong  done  by  or  to 
him.* 

2.  Joint  Aighti  and  Liabilities  —  Partnership  Centraots.  —  At 
common  law,  on  the  death  of  one  of  several  joint  parties  on  the 
same  side  of  a  contract  his  rights  and  liabilities  under  the  con- 
thereon  may  be  maintained  by  his  per-  in  the  materials  and  construction,  the 
sonal  representative  after  his  death,  building  collapsed  and  injured  an  ad- 
Crapo  V.  Allen,  i  Sprague  (U.  S.)  184.  jaceni  building  owned  by  one  who  was 

Contnust  to  Snrroy  Land.  —  In  Troup  not  a  party  to  the  contract,  it  was  held 

V.  Smith,  20  Johns.  (N.  Y.)  33,  which  that  as  no  cause  of  action  accrued  to 

was  an  action  of  assumpsit  against  ex-  the  latler  party  during  the  lifetime  of 

ecu  tors,  the  declaration  alleging  that  the  con  tractor,  therefore  none  survived, 

the  defendant's  testator  contracted  to  M.  E.  Church  v.  Rench,  7  Ohio  Si.  369. 

make  a  survey,  and  that  he  acted  negli-  1.  Janin  v.  Browne,  59  Cal.  37;  Sny- 

gently  and  fraudulently  in  performing  der  v,  Wabash,  etc.,  R.  Co.,  86  Mo.  613; 

such  contract,   it  was   held    that  the  White  v.  Com.,  39  Pa.  St.  167. 

action   was  maintainable  against  the  In  Brewster  v.  Brewster,  52  N.  H.  52, 

executors.  where    the  contract   provided    that   A 

A  Oavse  of  Aetion  Against  Bail  is,  in  was  to  pay  to  B,  when  she  might  re- 
form as  well  as  in  substance,  in  con-  quire  it,  but  to  no  other  person,  a 
tract  and  not  in  tort,  and  therefore  it  specified  sum,  and  where  B  demanded 
survives  the  death  of  the  bail,  what-  payment  during  her  life,  it  was  held 
ever  may  te  the  cause  of  action  in  the  that  the  cause  of  action  arising  in  her 
suit  in  which  bail  was  taken.  Parker  favor  upon  such  demand  survived  her 
V.  Willard,  Smith  (N.  H.)  212.    And  to  death. 

the  same  effect  see  U.  S.  v,  Keiver,  56  S.  Grubb  v.  Suit,  32  Gratt.  (Va.)  203. 

Fed.  Rep.  422,  holding  that  the  per-  Kontal  Anguish  Betultlng  from  Broadi 

sonal  representatives  of  a  surety  on  a  of  Contnust. — Unless  otherwise  provided 

bail  bond  in  a  crin^inal  case  are  liable  by  statute,  a  cause  of  action  against 

thereon  after  his  death.  a  telegraph  company   to  recover  for 

liability  of  Ensband  for  Artioloo  Bold  to  mental  anguish  resulting  from  the  de- 

Wifo.  —  It  was  held   under  Act  Ala.,  fendant's  failure  to  deliver  a  message 

1850,  that  where  a  husband  died  before  within  a  reasonable  time  does  not  sur- 

an  action  was  brought  against  him  to  vive  the  death  of  the  person  who  sent 

recover  fornecessaries  furnished  to  his  the  message;  and  it  makes  no  differ- 

wife    the    cause    of    action    survived  ence  whether  the  cause  of  action  be 

against  the  wife.     While  coverture  ex-  considered  as  based  on  contract  or  on 

isled  the  wife  and  husband  must  be  tort,  as  in  either  case   the   injury   is 

joined,  but  after  the  husband's  death  purely  personal.     Fitzgerald  v,  West- 

the    liability  survived  and   might  be  ern  Union  Tel.  Co.,  15  Tex.  Civ.  App. 

enforced  against  the  wife  alone.     Cun-  143. 

nineham  v.  Fontaine,  25  Ala.  644.  Oanso  of  Action  Kerged  in  Judgment.  — 

Wrongful  Dismissal  from  Fire  ]>opart-  In  Pullman  Palace  Car  Co.  r.  Fowler, 
mont.  —  A  cause  of  action  for  wrongful  6  Tex.  Civ.  App.  755,  which  was  an 
dismissal  from  a  ciiy  fire  department  is  action  to  recover  damages  for  physical 
essentially  ex  contractu  in  its  nature  and  mental  pain  suffered  by  the  plain- 
and  therefore  survives  the  death  of  the  tiff,  who  was  an  invalid,  by  reason  of 
person  dismissed.  Hines  r.  District  of  the  refusal  of  the  defendant,  a  sleeping- 
Columbia,  MacArthur  &  M.  (D.  C.)  car  company,  to  allow  him  to  use  a 
141.  berth  in  its  cars  during  the  daytime, 

Canso  of  Aetion  Arising  After  Doath  of  where  the  plaintiff  died  after  a  judg- 

Party.  —  Where  a  builder  who  had  con-  ment  in  his  favor,  and  pending  an  ap- 

tracted  to  erect  a  building  died  before  peal,   it   was  held   that  his  cause  of 

it  was  fully  completed,  and  a  short  action,  being  merged  in  the  judgment, 

time  afterwards,  by  reason  of  defects  survived. 
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tract  passed  to  the  surviving  parties  on  the  same  side,  but  did 
not  survive  to  or  against  his  personal  representatives,^  and  the 
same  was  true  in  regard  to  partnership  rights  and  liabilities  in 
courts  of  law,*  although  a  different  rule  prevailed  in  equity.* 

Stotatorj  Provifions.  —  In  some  of  the  states  statutes  have  been 
enacted  whereby  such  rights  and  liabilities  survive  to  and  against 
the  personal  representatives  of  deceased  parties,  as  well  as  the 
surviving  parties.* 

3.  Breach  of  Promise  of  Marriage.  —  Both  at  common  law  and 
under  the  statutes  of  a  large  majority  of  the  states,  a  cause  of 
action  for  breach  of  promise  of  marriage  abates  on  the  death  of 
either  party  unless  special  damage  is  alleged.^ 

1.  Trammell  v,  Harrell,  4  Ark.  602;  aral  a  separate  action  Hes  against  ihe 
Roane  v.  Lafferty,  5  Ark.  465;  Sessions  personal  represent aiives  of  a  deceased 
V.  Peay,  19  Ark.  270;  Fesraire  r.  Brock,  party,  but  such  representatives  cannot 
25  Ark.  20;  McLeod  v,  Scott,  38  Ark.  be  sued  jointly  with  the  survivors. 
76;  Stevens  v.  Catlin,  152  111.  56;  Mc-  Jones  v.  Keep,  23  Wis.  45;  Seaman  v. 
Coy  V.  Payne,  68  Ind.  327;  foster  v.  Slater,  18  Fed.  Rf p.  485.  And  see 
Hooper,  2  Mass.  572;  Teller  v.  Wether-  Henning  v.  Farnsworih,  41  W.  Va.  548. 
ell,  9  Mich.  464;  Hedderly  ».  Dov^ns.  2.  Travis  t.  Tartt,  8  Ala.  577;  Davis 
31  Minn.  183;  Jackson  v,  Dunbar,  68  v.  Davis,  93  Ala.  173;  McLain  v.  Car- 
Miss.  288;  Halstead  v.  Cockcroft,  40  son,  4  Ark.  164;  Ross  v.  Everett,  12 
N.  Y.  Super.  Ct.  519;  American  Cop-  Ga.  30:  Fin negan  tr.  Allen,  60  111.  App. 
per  Co.  V.  Lowther,  (Supm,  Ct.  Tr.  T.)  354;  Matney  v,  Gregg  Bros.  Grain  Co., 
25  Misc.  (N.  Y.)44x;  Masten  v.  Black-  19  Mo.  App.  107;  Merrill  t/.  Blanchard, 
well,  8  Hun  (N.  Y.)  313;  Taylor  v.  7  N.  Y.  App.  Div.  167;  Trundle  p. 
Taylor,  5  Humph.  (Tenn.)  no;  walker  Edwards,  4  Sneed  (Tenn.)  573. 
V.  Galbreath,  3  Head  (Tenn.)  315;  Sea-  S.  Travis  v,  Tartt,  8  Ala.  577;  Ross 
man  v.  Slater,  18  Fed.  Rep.  485.  v,  Everett,  12  Ga.  30;  Trundle  v.  Ed- 
Compare  Henning  v,  Farnsworth,  41  VV.  wards,  4  Sneed  (Tenn.)  573. 
Va.  548.  4.  Martin  v.  Hill,  8  Ala.  43;   Ex  p. 

Liability  of  Surety.  —  In   Risley    &.  Ware,  48  Ala.  223;  McCoy  ir.  Payne,  68 

Brown,  67  N.  Y.   160,  the  court  said:  Ind.  327;  Taylor  v,  Taylor,  5  Humph. 

'*  It  is  the  settled  law  of  this  state  that  (Tenn.)    no;     Simpson    v.    Young,  2 

upon  the  death  of  one  of  the  makers  of  Humph.  (Tenn.)  514;  Trundle  v.  Ed- 

a  joint  promissory  note,  who  was  not  wards,  4  Sneed  (Tenn.)  573;  Megrath 

liable  for  the  debt  irrespective  of  the  v,  Gilmore,  15  Wash.  558;  Donnerberg 

joint  obligation,   but  who  signed  the  v.  Oppenheimer,  15  Wash.  290. 

note  simply  as  surety,  his  estate  is  ab-  6.  Georgia,  —  Harris  v»  Tison,  63  Ga. 

solutely  discharged,  both  in  law  and  629. 

equity  (Getty  v.  Blnsse,  49  N.  Y.  385);  Indiana,  —  Boor  v,  Lowrey,  103  Ind. 

and  it  makes   no  difference   that  the  468. 

surety  died    after    a   joint  judgment  Maine, —  Hovey  ».  Page,  55  Me.  14a. 

against  him  and  the  principal.     The  Massachusetts,  —  Stebbins  «/.  Palmer, 

U.   S.    V,    Price,  9  How.  (U.  S.)  83."  i  Pick.  (Mass.)  71;  Smith  z^.  Sherman, 

And  to  the  same  effect  see  American  4  Cush.  (Mass.)  408;  Norton  v.  Sewall, 

Copper  Co.  v,  Lowther,  (Supm.  Ct.  Tr.  106  Mass.  143;  Chase  v,  Fitz,  132  Mass. 

T.)  25  Misc.  (N.  Y.)  441.  359. 

Where  All  Joint  Parties  Die.  —  Where  Missouri,  —  Stanley  v,  Vogel,  9  Mo. 

one  of  two  joint  payees  or  promisees  App.  98;  Melvin  v.  Evans,  48  Mo.  App. 

dies,  his  rights  under  the  contract  sur-  421. 

vive  to  the  other,  and  on  the  death  of  New  Jersey,  —  Hayden  v.  Vreeland, 

the  latter  the  right  of  action  survives  37  N.  J.  L.  372. 

to  his  personal  representatives  and  not  New    York.  —  Wade   v,  Kalbfletsch, 

to  the  personal  representatives  of  both.  (Brooklyn  City  Ct.  Spec.  T.)  15  Abb. 

Fesmire  r.  Brock,  25  Ark.  20;  Walker  Pr.  N.  S.  (N.  Y.)  16. 

V,  Galbreath,  3  Head  (Tenn.)  315.  Pennsylvania.  —  Lattimore    v,    Sim- 

Where  the  Liability  Is  Joint  and  Bev-  mons,  13  S.  &  R.  (Pa.)  183. 
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IV.  CAV8E8  OF  AcTiov  Bx  DELICTO  —  1.  In  Oenenl  —  a.  At 
Common  Law.  —  At  common  law,  where  the  cause  of  action  was 
such  that  it  could  be  enforced  only  by  an  action  ex  delicto^  in 
which  the  plea  of  the  general  issue  must  be  not  guilty,  it  did  not, 
as  a  general  rule,  survive,* 

I^jiirj  or  Banellt  to  Eitoto.  —  Where,  however,  the  estate  of  the 
person  injured  was  diminished  by  the  wrong,  his  personal  repre- 
sentatives might  recover  in  some  form  of  action;  and  likewise 
where  the  estate  of  the  wrongdoer  was  benefited  by  the  wrongful 
act  his  representatives  were  liable  after  his  death.' 


Tennessee,  —  Weeks  v.  Mays,  87 
Tenn.  442;  Hullett  v.  Baker,  loi  Tenn. 
689. 

Virginia,  —  Grubb  v.  Suit,  32  Gratt. 
(Va.)  203;  Lee  v,  HiU,  87  Va.  497. 

West  Virginia,  —  Flint  v,  Gilpin,  29 
W.  Va.  740, 

United  States,  —  Webber  v,  St,  Paul 
City  R.  Co.,  (C.  C.  A.)  97  Fed.  Rep. 
140;  Henshaw  v.  Miller,  17  How.  (tJ. 
S.)  212. 

^ir^/diti/.  —  Chamberlain  v,  William- 
son, 2  M.  &  S.  408. 

By  Spedal  Daniage  Ii  Keant  some  dam- 
age of  such  a  character  thai   it  may 


be  given  in  evidence  to  aggravate  the    N.  Y.  258. 


Georgia,  —  Petts  v,  Ison,  11  Ga.  15X. 

Illinois,  —  Knox  v.  Sterling,  73  111. 
214. 

Indiana,  —  Gimbel  v.  Smidth,  7  Ind. 
627. 

Afassachusetts,  —  Stebbins  v.  Palmer, 
I  Pick.  (Mass.)  71;  Cummings  v.  Bird, 
115  Mass.  346. 

Missouri.  —  Snyder  v,  Wabash,  etc., 
R.  Co.,  86  Mo.  613. 

New  Hampshire,  —  Wilson  v,  Knox, 
12  N.  H.  347. 

New  Jersey,  —  Hay  den  v,  Vreeland, 
37  N.  J.  L.  372. 

New  York,  —  Hegerich  v,  Keddie,  99 


damages  in  one  action  or  be  itself  the 
substantive  cause  of  action.  The  time 
lost  and  the  expense  incurred  in  the 
preparation  for  the  marriage  is  not 
such  special  damage.  Smith  v.  Sher- 
man, 4  Cush.  (Mass.)  408.  Nor  does 
an  averment  that  after  the  alleged 
promise  the  plaintiff  had  a  child  born 
to  her  out  of  wedlock,  now  living,  and 
that  the  defendant  is  the  father  of  the 
child,  show  such  special  damage  as  to 


Pennsylvania,  —  Nicholson  v,  Elton, 
13  S.  &  R.  (Pa.)  415. 

South  Carolina,  —  Middleton  v,  Rob- 
inson, I  Bay  (S.  Car.)  58;  Carson  v. 
Bryant,  2  Brev.  (S.  Car.)  159;  Huff 
V.  Watkins,  20  S.  Car.  477;  Jenkins  v, 
Bennett,  40  S.  Car.  393;  Allen  v. 
Petty,  58  S.  Car.  240. 

Texas.  —  Watson  v.  Loop,  12  Tex. 
II. 

Utah,  —  Mason    v.    Union   Pac.   R. 


cause  the  right  of  action  to  survive.  Co.,  7  Utah  77. 

Hovey  v.  Page,  55  Me.  142.  United  States, — Jones  v,  Vanzandt, 

Nor  is  an  averment  of  special  dam-  4  McLean  (U.  S.)  604;  U.  S.  v,  Daniel, 

age  for  not  executing  an  antenuptial  6  How.  (U.  S.)  13. 

contract,  which  is  within  the  statute  of  England. — Hambly  v,  Trott,  i  Cowp. 

frauds,  sufficient.     Chase  v.  Fitz,  132  371. 

Mass.  359.  Tort  of  Third  Party.  —  Where  the  tort 

In  JTew  Hampshire  and  North  Carolina  on  which  the  cause  of  action  is  based 

by  statute  the  rule  is  otherwise.    Slew-  is  that  of  a  third  party  and  not  of  the 


art  z'.  Lee,  (N.  H.  1900)46  Atl.  Rep. 
31;  Shuler  v.  Millsaps,  71  N.  Car.  297: 
Allen  V.  Baker,  86  N.  Car.  91. 

1.  Arkansas,  —  Ward  v.  Blackwood, 
41  Ark.  295. 

Colorado,  —  Kelley  v.  Union  Pac.  R. 
Co.,  16  Colo.  455. 

Connecticut,  —  Dayton  v.  Lynes,  30 
Conn.  351;  Payne's  Appeal,  65  Conn. 

397. 
District  of  Columbia,  —  Chichester  v. 

Union  Transfer  Co.,  i  MacArthur  (D. 
C.)  295. 


deceased,  it  seems  that  the  cause  of 
action  survives.  Dayton  v.  Lynes,  30 
Conn.  351,  in  which  case  the  cause  of 
action  arose  out  of  the  default  of  a  dep- 
uty sheriff,  and  it  was  held  that  after 
the  death  of  the  sheriff  an  action  was 
maintainable  against  the  latter's  ad- 
ministrator. 

2.  Califortiia,  —  Fox  v.  Hale,  etc.. 
Silver  Min.  Co.,  108  Cal.  475. 

Connecticut,  —  Payne's  Appeal,  65 
Conn.  397. 

Georgia,  —  Petts  v,  Ison,  ii  Ga.  153; 
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WaiTcr  of  Tort.  —  And  where  the  tortious  element  of  the  injury 
might  be  waived,  and  the  right  to  a  recovery  enforced  by  an 
action  in  form  ex  contractu^  the  cause  of  action  survived.* 

b.  By  Statute.  —  The  rule  that  causes  of  action  ex  delicto  do 
not  survive  has  been  modified  by  statute  in  som^  jurisdictions;* 

Woods  t'.  HoweU,  17  Ga.  495;  Elling-  Loot  to  Party  lajured  Without  Bonoflt 

tOD  v.  Beanett,  56  Ga.  158.  to  Wrongdoor.  —  Where    the  deceased 

Iowa, — Shafer  v.  Grimes,  23  lov^a  by  a  tortious  act  has  acquired   prop- 

550.  erty  of  the  plaintiff,  a  cause  of  action 

Kentucky.  —  White  v.  Turner,  I   B.  against  him   survives;  but  where  he 

Mon.  (Ky.)  130.  has  acquired  no  benefit,  although  the 

Massachusetts.  —  Stebbins  v.  Palmer,  plaintiff  may  have  suffered  great  loss, 

I  Pick.  (Mass.)  71.  the  rule  that  personal  actions  die  wiih 

Missouri.  —  Higgins  v.  Breen,  9  Mo.  the  person,  applies.   Cravath  v.  Plymp- 

497;  Melvin  V.  Evans,  48  Mo.  App.  431.  ton,  13  Mass.  454;  Dininny  v.  Fay,  38 

New  Hampshire.  —  Sawyer  v.  Con-  Barb.  (N.  Y.)  i8;  Middieton  v.  Robin- 
cord  R.  Co..  58  N.  H.  517.  son.  i  Bay  (S.  Car.)  58. 

New  Jersey.  —  Hayden  v.  Vreeland,  Bight   to    Booovor   Usnry  Paid.  —  In 

37  N.  J.  L.  373.  Vermont  it  has  been  held  that  a  right 

New    York.  —  People    v.    Gibbs,    9  of  action   to  recover  back  usury  sur- 

Wend.  (N.  Y.)  30.  vives  against  the  estate  of  the  person 

North  Carolina.  —  Arnold  v.  Lanier,  who  received  the  usury.     Roberts  v. 

1  Law  Repos.  (N.  Car.)  529.  Burton,  27  Vt.  396. 

Pennsylvania.  —  Pen  rod  z/.  Morrison,  1.  Colorado.  —  Kelley  v.  Union  Pac. 

2  P.  &  W.  (Pa.)  126;  Keile  v.  Boyd,  16  R.  Co.,  16  Colo.  455. 

S.  &  R.  (Pa.)  300.  /7<7riV/a.  —Jacksonville  St.  R.  Co.  v. 

South  Cbr^AVfrt.— Nettles  v.  D'Oyley,  Chappell,  22  Fla.  616. 

2  Brev.  (S.  Car.)  27;  Jenkins  v.  Ben-  Georgia.  —  Newsom   v.   Jackson,   29 

nett,  40  S.  Car.  393.  Ga.  61. 

Vermont.  —  Roberts    v.    Burion,   27  Iowa.  —  Shafer  t^.  Grimes,   23   Iowa 

Vt.  396;  Yarteau  v.  Bacon,  65  Vt.  516.  550. 

United  States.  —  Jones  z^.  Vanzandt,  Kentucky. — Winnegar     v.     Central 

4  McLean  (U.  S.)  604;  Smith  v.  Baker,  Pass.  R.  Co.,  85  Ky.  547. 

I  B.  &  A.  Pat.  Cas.  117,  22  Fed,  Cas.  New  York. — People  v.  Starkweather, 

No.  13,010;  U.  S.  V.  De  Goer,  38  Fed.  40  N.  Y.  Super.  Ct.  453. 

Rep.  80.  South  Carolina.  —  Middleton  v.  Rob- 

"  Tho  Frlnoiiilo  InvoWod  Is :  In  the  case  inson,  i  Bay  (S.  Car.)  58. 

of  a  tort  directly  resulting  in  the  wrong-  Tennessee.  —  Baker  v.  Huddleston,  3 

ful  acquisition  of   property,   the  law  Baxt.  (Tenn.)  i;  Vance  v.  Mottley,  92 

imposes  on  the  wrongdoer  the  duty  of  Tenn.  310. 

returning  that  property  to  the  owner;  Vermont.  —  Barrett  v.  Copeland,  20 

this  duty  may  be  treated  as  a  quasi  Vt.  244. 

contract,  and  the  neglect  to  perform  Virginia.  —  Lee  v,  Hil',  87  Va.  497. 

it  may  become  a  breach  of  such  con-  United  States.  —  U.  S.  v.  Dewey,  39 

tract;    in   such   case   the   damage   re-  Fed.  Rep.  251. 

suiting  from  the  tort  is  substantially  Form    of    Bomedy  ImmaterlaL  —  As 

the  value  of  the  property,  and  the  dam-  touching  the  question  of  survivorship 

age  resulting  from  the  breach  of  con-  the    form    of    the    remedy    adopted, 

tract  is  substantially  measured  In  the  whether  in  tort  or  in  contract,  is  im- 

same  way;  and  so  for  determining  the  material,  provided  the  cause  of  action 

question  of   survival,  the  substantial  is  founded  on  contract.  The  real  nature 

cause  of  action  may  properly  be  treated  of  the   injury   or  claim   must   be  re- 

as  founded  in  contract,  although  the  garded,  and  not  the  form  of  the  remedy, 

form  of  action   might  sound  in  tort.  Booth  v.  Northrop,  27  Conn.  325;  Lee 

But  such  principle  cannot  apply  unless  v.  Hill,  87  Va.  497. 

property  is  acquired;  merely  deriving  2.  Massachusetts. — The  provisions  of 

benefit  from  the  tort  is  not  sufficient.*'  the  statutes  allowing  actions  of  tort  to 

/'^r  Hamersley,  I.,  in  Payne's  Appeal,  survive  have  been   strictly  construed 

65  Conn.  397.     And  to  the  same  effect  so  as  not  to  extend  the  exceptions  be- 

see  Mitchell  v,  Hotchkiss,  48  Conn.  9.  yond  the  clear  intent  of  the  legislature. 
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but  unless  so  modified  it  still  controls,  and  the  cause  of  action 
abates.  ^ 

Catting  V.  Tower,  14  Gray  (Mass.)  183,  also  the  later  cases  of  Kelsey  v,  Jewett. 

HHng  Read  v.  Hatch,  iq  Pick.  (Mass.)  34    Hun  (N.    Y.)   11,   and   Corbett  v, 

47,  and  Nettleton  c.  Dinehart,  5  Cush.  Twenty-third  Si.   R.  Co.,    114  N.   Y. 

(Mass.)  543.  579." 

New  York,  —  In  H sight  v,  Hayt,  19  1.  Bight  of  Action  Against  Exeeator  in 

N.  Y.  464,  it  was  said  that  the  excep-  Individnal    Capacity. —  in     McCue    v, 

tions  meniioned  in  section  2,  of  2  Rev.  Finck,  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N. 

Stat.  448,  to  Wit,    that   causes  of  ac-  Y.)  506,  which  was  an  action  against 

tion  for  slander,  libel,  etc.,  should  not  an  executrix  in  her  individual  capacity 

survive,   manifested   the   intention   of  to  recover  for  a  tort  committed  by  her 

the  legislature  that  all  other  actions  while  carrying  on  the  business  of  her 

founded  on  tort  should  survive.     But  testator,    where    the    defendant    died 

in  Hegerich  v.  Keddie,  99  N.  Y.  258,  after  suit    brought,  it   was  held   that 

the   court,  criticising   the    last-named  if   any  cause  of  action    ever   existed 

case,  said:  "  The  language  and  struc-  against  her  it  abated  on  her  death, 

ture  of  [sections  i  and  2]  would  seem  to  Kalioions  Iignry  to  Credit.  —  A  cause 

repel  the  idea  that  the  exemptions  pro-  of  action  in  favor  of  a  bidder  al  a  judi- 

vided  by  the  second  section  were  in-  cial   sale   for  damatres   for  malicious 

tended  to  authorize  the  survival  of  all  outrage  and  indignity  and  injury  to 

other  actions  for  torts."  his  credit,  caused  by  the  refusal  of  the 

West    Virginia,  —  Code   W.   Va.,  c.  person    making    the    sale    to     accept 

127,  §  2,  cl.  2,  repeals  the  common-law  security,  does  not  survive  against  the 

rule  that  actions  for  torts  die  with  the  heirs  or   personal    representatives   of 

person,  and  gives  a  right  of  revivor  to  the  wrongdoer.    Jones  v.  Hoss,  29  La. 

or  against  a  sole  plaintiff  or  defendant  Ann.  564. 

In  actions  for  torts,  just  as  in  con-  Kalioions  Lstj  of  Attaohment.  —  An 

tracts.     Henning  v.  Farnsworth,  41  W.  action   against  an   attaching    creditor 

Va.  548.  and  a  sheriff,  for  the  malicious  levying 

Dsath  After  Verdiot,  Finding,  ete. —  of  a  writ  of  attachment  on  the  goods  of 
In  Minnesota  it  is  provided  by  statute  the  plaintiff,  being  for  a  mere  personal 
that  after  a  verdict  of  a  jury,  a  decision  tort,  does  not  survive.  Slauson  v? 
or  finding  of  a  court,  or  a  report  of  a  Schwabacher,  4  Wash.  783. 
referee  in  any  action  for  a  wrong,  such  A  Cause  of  Action  for  Enticing  Away  a 
action  shall  not  abate  by  the  death  of  Servant  does  not  survive  against  the 
any  party.  In  Cooper  v,  St.  Paul  City  estate  of  the  wrongdoer.  Huff  v.  Wat^ 
R.  Co.,  55  Minn.  134,  the  court  said:  kins,  20  S.  Car.  477;  Carson  v.  Bryant, 
*' But  the  fact  is  that  this  same  language  2  Brev.  (S.  Car.)  159. 
when  adopted  by  our  legislature  was  Preventing  Performance  of  Contract. — 
taken  from  New  York.  Wait's  Ann.  In  Jenkins  v.  Bennett.  40  S.  Car.  393, 
Code,  §  121.  It  had  also  been  con-  where  the  complaint  alleged  a  contract 
strued  by  the  courts  of  that  stale  prior  between  the  plaintiff  and  the  defend- 
to  1876.  Lyons  v.  Third  Ave.  R.  Co.,  ant,  and  that  the  defendant  had  pre- 
7  Robl.  (N.  Y.)  605;  Wood  f'.  Phillips,  vented  the  plaintiff  from  performing 
(Ct.  App.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  i.  his  part  of  said  contract,  and  sought 
In  this  last  case  Mr.  Justice  Rapallo  to  recover  damages  for  the  loss  of  pro- 
said:  'A  claim  for  damages  for  a  spective  profits,  it  was  held  that  the 
purely  personal  wrong,  while  it  re-  cause  of  action  was  in  tort,  and  did  not 
mains  unliquidated  and  unascertained  survive  the  death  of  the  defendant. 
by  a  verdict,  dies  with  the  person,  but  Neglect  to  Keep  Sidewalk  in  Bepair.  — 
the  intention  of  the  section  of  the  code  The  right  of  a  city,  which  has  been 
at>ove  cited  seems  to  be  to  prevent  this  compelled  to  pay  damages  for  an  in- 
result  after  the  claim  has  been  ascer-  jury  caused  by  a  defective  highway,  to 
tained  by  a  verdict.  In  that  case  the  recover  over  against  the  person  pri- 
verdict  becomes  property,  which  passes  marily  liable  for  the  defect,  does  not 
to  the  representatives  of  the  deceased  survive  against  the  personal  represent- 
as  a  judgment  would  at  common  law.  ative  of  the  latter,  since  the  action  is 
It  then  becomes  the  duty  of  the  ex-  necessarily  founded  on  tort  and  not  on 
ecutor  or  the  administrator  to  defend  contract.  Knox  v.  Sterling,  73  111. 
it  for  the  benefit  of  the  estate.'    See  214. 
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c.  Joint  Rights  and  Liabilities.  —  Where  there  are  several 
plaintiffs  or  several  defendants  in  an  action  of  tort  the  cause  of 
action  does  not  abate  as  to  the  estate  of  one  of  them  who  dies 
pending  the  action.* 

2.  Caoses  of  Action  Belating  to  Property  or  Estate  —  a.  Per- 
sonal Property  —  (i)  Injuries  to  Goods  and  Chattels  — {9)  in 
Oensral.  —  Under  the  early  common  law  rights  of  action  for  inju- 
ries to  personal  property  did  not  survive  the  death  of  either 
party.*  But,  as  already  stated,  this  rule  was  modified  in  Eng- 
land by  the  statutes  of  Edward  III.  and  William  IV.  ;•  and  in 
the  United  States  it  has  been  very  generally  modified  by  statute, 
so  that  in  most  of  the  states  causes  of  action  for  injuries  to  prop- 
erty, real  or  personal,  or  to  property  rights  and  interests  now 
survive.* 

1.  At  Common  Law  Where  There  Were  This  judgment  rested  upon  the  ground 
Two  or  Kore  Plaintifb,  an  action  abated  that  the  neglect  in  question  was  a 
on  the  death  of  one  of  them,  but  the  wrong  to  personal  properly  within  the 
cause  of  action  survived  to  the  survivor  meaning  of  the  statute. 

as   well  in   cases  arising  ex  delicto  as  4.  Arkansas. — Ganit's  Digest,  §4760; 

those  arising  ex  contractu,     Wright  v.  Ward   v,   Blackwood,  41  Ark.  2q5:  St. 

Eldred,  2  D.  Chip.  (Vt.)  37.  Louis,  etc.,  R.  Co.  v.  Yocum,  34  Ark. 

Where  a  Kember  of  a  Partnership  Biee  493. 

the   right   of   action   at   law   for    any  California.  —  Harker    v.    Clark,    57 

trespass  upon  or  injury  to  the  firm  prop-  Cal.  245;  Hendersons.  Henschall.  (C. 

erty  vests  solely  in  the  surviving  part-  C.  A.)  54  Fed.  Rep.  320. 

ner,  and  the  personal  representative  of  Georgia.  —  Johnsons'.  BradstreetCo., 

the  deceased  has  no  right  to  bring  suit  87  Ga.  79;  Pritchard  v.  Savannah  St., 

thereon,  at  least  so  long  as  the  part-  etc.,  R.  Co.,  87  Ga.  294. 

(lership  business  has  not  been  settled.  Illinois.  —  Northern    Trust    Co.    v. 

Pfeffer  v.  Steiner,  27  Mich.  537.  Palmer,   171  111.  383;  Reed  v.  Peoria, 

Liability    of   Joint    Tortfeasor.  —  In  etc.,  R.  Co.,  18  111.  403. 

Pennsylvania  a  cause  of  action    for  a  Kansas. — Stewart  v.  Balderston,  10 

tort  survives  against  the  personal  rep-  Kan.  142. 

resentatives  of  a  joint  tortfeasor,  and  Maine.  —  Hooper  v.  Gorham,  45  Me. 

an  independent  action   may  be  insti-  209;  Smith  v.  Esies,  46  Me.  158. 

tuted  against  them.     Cowell  z/.  Pitcher.  Massachusetts.  —  Cumminsrs  v.  Bird, 

13  Pa.  Co.  Ct.  583.  115  Mass.  346:  Wllkins  v.  Wainwright, 

2.  Nettles  v.  Barnelt,  8  Port.  (Ala.)  173  Mass.  212. 

181;  Reed  v.  Peoria,  etc.,   R.  Co.,   18  Michigan.  —  Dayton    v.    Fargo,    45 

111.  403;   Slawson   v,   Schwabacher,   4  Mich.    153;  Hurst   v.    Detroit  City  R. 

Wash.   783.      And    see    supra,    II.    i.  Co.,  84  Mich.  539. 

Common-law  Rule.  Mississippi.  —  Vicksburg,  etc.,  R.  Co. 

8(  See  supra,  II.  2.  a.  In  England,  v.  Phillips,  64  Miss.  693:  Illinois  Cent. 

Cattle   Poisoned    by  Negligenoe.  —  In  R.  Co.  v.  Pendergrass,  69  Miss.  425. 

Erskine  v.  Adeane,  L.    R.   8  Ch.  756,  Missouri.  —  Wiener  v.    Peacock,    31 

where  a  claim    was  made  by  a  land  Mo.  App.  238;  Froust  v.  Bruton,  15  Mo. 

owner  against   the   executor  of  a  de-  619;  McDermott  v.  Doyle,  17  Mo.  362; 

ceased  tenant  for  life  for  injury  to  his  Kingsbur>  v.  Lane.  21  Mo.  115:  Snyder 

cattle,  by  reason  of  the  negligence  of  r.  Wabash,  etc.,  R.  Co.,  86  Mo.  613. 

the  deceased    with  respect    to  certain  New  Jersey. — Ten  Eyck  r.  Runk,  31 

yew   trees,    in    providing    insufficient  N.  J..L.  428;  Noice  v.  Brown,  39  N.  J. 

fences,  and  for  throwing  the  cuttings  L.  569;  Tichenor  v,  Hayes,  41  N.  J.  L. 

on   the   plaintiff's  land,    wheieby   the  193;  Dodd  v.  Wilkinson,  41  N.  J.  Eq. 

cattle  were  poisoned,  it  was  held  that  566. 

while  such  an  action  would  not  have  N^eio    York.  —  Heinmuller  v.    Gray, 

lain    at    common    law,    it    might    be  (N.  Y.  Super.  Ci.  Gen.  T.)  13  Abb.  Pr. 

brought  at  any  time  within  the  period  N.  S.  (N.  Y.)  299;  Dininny  v.   Fay,  38 

limited  by  the  statute  of  William  IV.  Barb.  (N.  Y.)  18;  More  v,  Bennett,  65 
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(b)  DeTutoTit  by  Szaentor.  —  At  common  law,  before  the  statute 
of  4  Edward   III.,  a  cause  of  action  against  an  executor  for  a 

Barb.  (N.  Y.)  338:  Eldes  v.  Bogardus,  115  Mass.  552,  and  Read  v.  Hatch,  19 

Hill  &  D.  Supp.  (N.  Y.)  116;  Kilburn  v.  Pick.  (Mass  )  47. 

Coe,  (Sapm.  Ct.)  48  How.  Pr.  (N.  Y.)  New  York  SUtate.  —  The  rights  and 

144;  California  Bank  v.  Collins,  5  Hun  interests  for  tortious  injuries  to  which 

(N.  Y.) 209;  Snider  r.  Croy,  2  Johns.  (N.  the   New   York  statute  preserves  the 

Y.)  227;    Drake  v.  Grant,  (Supm.  Ct.  right  of  action  are  pecuniary  rights  or 

Gen.  T.)  4  N.  Y.  Supp.  899;  Morenus  interests,    by    injuries    to    which   the 

V.  Crawford,  51  Hun  (N.  Y.)  89;  Miller  estate  of  the  deceased  is  diminished, 

tr.  Young,  90  Hun  (N.  Y.)i32;  Stokes  v.  Cregin  v,  Brooklyn  Crosstown  R.  Co., 

S'ickney,   96    N.    Y.    323;    Cregin   v.  75  N.  Y.  194;  Miller  v.  Young,  90  Hun 

Brooklyn   Crosstown    R.   Co.,   75   N.  (N.  Y.)  132. 

Y.  192;  Gorden   v,   Sttong,  158  N.  Y.  Ii^ories   to    Cattle    by   Bailroad.  —  A 

407;  3  Rev.  Stat.  (6tb  ed.),  pp.  447,448,  cause  of  action  arising  out  of  the  fail- 

§§  I,  2.  ure  by  a  railroad  company  to  fence  its 

North  Carolina,  —  Browne  v.  Blick,  3  road,  whereby  the  plaintiff's  animals 

Murph.  (N.  Car.)  511;  Burner  z/.  Keelhn,  are  killed,  survives  under  Rev.  Stat. 

6  Tones  L.  (N.  Car.)  60;  M'Alister  v.  Mo.,  §  96.     Snyder  v.  Wabash,  etc.,  R. 

Spiller,  Conf.  Rep.  (N.  Car.)  95;  Cutlar  Co.,  86  Mo.  613. 

V.  Brown,  2  Hay  w.  (N.  Car.)  182;  How-  A  Claim  for  the  Actnal  Value  of  Cattle 

cott  V.  Warren,  7  Ired.  L.  (N.  Car.)  20.  XiUed  and  Used  by  a  trespasser  does  not 

Ohio.  —  Russell  v.  Sunbury,  37  Ohio  abate  by  the  death  of  the  owner  of  the 

St.  372;  Cardington  v,  Fredericks.  46  cattle,    nor   by   the  death  of  the  tres- 

Ohio  St.  442;  Jones  v,  Vanzandt,  4  Mc-  passer,  but  survives  as  a  demand  for 

Lean  (U.  S.)  599.  and   against   their  respective  estates; 

Pennsylvania,  —  McCallion  v.  Gegan,  the  maxim  that  *'  personal  actions  die 

9  Pbila.  (Pa.) 240,  29  Leg.  Int.  (Pa.)  12;  with   the   person  "  does   not  apply  to 

Pen  rod  v.  Morrison,  2  P.  &  W.  (Pa.)  such   claims.     Ferrill    v.    Mooney,   33 

126.  Tex.  219. 

Rhode  Island.  —  Aid  rich  v.   Howard,  Aiding  Debtor  in  Frandolent  Tranifer  of 

8  R.  L  125:  Aylsworth  v.  Curtis,  19  R.  Property.  —  A  cause  of  action  for  aid- 

\.  517;  Reynolds  v.  Hennessy,  17  R.  I.  ing  a  debtor  in  the  fraudulent  transfer 

169.  and  concealment  of  his  property  with 

South  Carolina,  —  Nettles  v.  D'Oyley,  intent  to  defraud   creditors   does   no*. 

2  Brev.  (S.  Car.)  27.  survive  to  the  personal  representative 

Vermont,  —  Needham  v.  Grand  of  a  creditor  who  is  injured  by  such 
Trunk  R.  Co,  38  Vt.  294;  Barrett  v.  transfer,  since  it  is  not  a  cause  of  action 
Copeland,  20  Vt.  244;  Bellows  z/.  Allen,  for  damage  done  to  real  or  personal 
22  Vt.  108;  Jones  V.  Ellis,  68  Vt.  544;  property  within  the  meaning  of  the  Re- 
Great  Western  Min.,  etc.,  Co.  t/.  Harris,  vised  Statutes  of  1840;  nor,  it  seems, 
96  Fed.  Rep.  503.  does  such   a  cause  of  action  survive 

Virginia.  —  Lee  v.  Hill,  87  Va.  497.  under   the   Revised   Statutes  of  1857. 

IVest  Virginia.  —  Flint  v.  Gilpin,  29  Smith  v.  Estes,  46  Me.  158. 

W.  Va.  740.  Injury   to    Health   of   Children.—  In 

Wisconsin. — Woodward  Z'.  Chicago,  Scoit   v.  Brown,   24  Hun  (N.  Y.)  620, 

etc.,    R.   Co.,   23   Wis.  400;  Cotter  v,  which  was  an  action  brought  against  a 

Plumer,  72  Wis.  476;  Lane  v.  Frawley,  plumber  for  negligence  in  improperly 

102  Wis.  373;    Killen   v.    Barnes,    106  making  certain   repairs  to  the  plumb' 

Wi;.  546.  ingof  plaintiff's  house,  whereby  poison- 

Kaisachiuetts  Statute.  —  It  has  been  ous  gases  arising  from  a  sewer  entered 
held  that  the  provisions  of  Pub.  Stat,  the  house,  where  the  complaint,  after 
Mass.,  c.  165.  g  I,  that  actions  for  alleging  certain  injuries  to  the  plain- 
injuries  done  to  personal  estate  shall  tiff's  own  person,  further  alleged  that 
survive,  does  not  apply  to  the  mere  the  plaintiff's  children  were  sickened 
impoverishment  of  a  man*s  estate  gen-  and  poisoned  by  said  gases,  and  that 
erally,  but  requires  that  damage  to  thres  of  said  children  after  a  protracted 
some  specific  property  shall  be  alleged  illness,  died  in  consequence  of  such 
and  proved.  Cutter  v.  Hamien,  147  poisoning,  and  that  plainllfif  was  put  to 
Mass.  471,  citing  Leggate  v\  Moulton.  threat  trouble  and  expense  to  provide 
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(o)  Detinue.  —  It  is  generally  held  that  the  cause  of  action  in 
detinue  survives.* 

(d)  Trover.  —  By  the  weight  of  authority  the  cause  of  action  in 
trover  survives  the  death  of  either  party;*  although  in  some  of 


Hun  (N.y.)486;  Potter  v.  Van  Vranken, 
36  N.  y.  619;  Lahey  v,  Brady,  i  Daly 

(N.  Y.)443. 

Pennsylvania,  —  Keite  v.  Boyd,  16  S. 

&  R.  (Pa.) 300;  Reist  v.  Heilbrenner,  11 

S.  &  R.  (Pa.)  131. 

Rhode  Island,  —  Aylsworth  v.  Curtis, 
19  R.   I.  517. 

Vermont.  —  Wright  v.  Eld  red,  2  D. 
Chip.  (Vi.)  37:  Bellows  v,  Allen,  22  Vt. 
108;  Needham  v.  Grand  Trunk  R.  Co., 
38  Vt.  294. 

Borviy^  of  Counterolaim.  —  In  an  ac- 
tion 0/  replevin  where  the  defendant 
answered  setting  up  a  counterclaim 
based  on  the  ground  that  the  taking  of 
the  goods  by  the  sheriff  and  their  de- 
livery to  the  plaintiff  was  wrongful,  it 
was  held  that  on  the  death  of  the  de- 
fendant the  cause  of  action  on  which 
the  counterclaim  was  based  survived. 
O'Neill  V,  Murry,  6  Dak.  107. 

1.  Potter  V,  Van  Vranken,  36  N.  V. 
619;  Smith  V,  Walker.  2  Law  Repos. 
(N.  Car.)  245;  Trigg  v,  Conway, 
Hempst.  (U.  S.)  711,  24  Fed.  Cas.  No. 

14.173. 
Detinue  Lies  Againit  an  Executor,  as 

Snoh,  if  the  goods  demanded  have  come 
into  his  possession;  otherwise  not. 
Allen  V,  Harlan,  6  Leigh  (Va.)  42;  Cat- 
lett  V,  Russell,  6  Leigh  (Va.)  344,  citing 
Hunt  V,  Martin,  8  Gratt.  (Va.)  578. 

In  KiBBonri.  —  In  McDi?rmott  v, 
Doyle,  17  Mo.  362,  which  was  an  action 
of  detinue,  the  court,  holding  that  the 
action  did  not  survive  on  the  death  of 
the  defendant,  said-  "  Our  statute  con- 
cerning administration,  article  2,  sec- 
tion 24.  Digest  1835,  provides  that,  *  for 
wrongs  done  to  the  property,  lights,  or 
interest  of  another,  for  which  an  action 
might  be  maintained  against  the  wrong- 
doer, such  action  may  be  brought  by 
the  person  injured,  or  after  his  death 
by  his  executor  or  administrator  against 
such  wrongdoer,  and  after  his  death 
against  his  executors  or  administrators, 
in  the  same  manner  and  with  the  like 
effect. in  all  iespect$,  as  actions  founded 
on  contract.'  This  statute  changes 
materially  the  common  law.  The  old 
rule  of  actio  personalis  moritur  cum 
persona  is  no  longer  of  binding  force  in 
its  full  extent.  We  see,  *  for  wrongs  to 
property,  rights,  and  interest,'  personil 


actions  do  not  give  way  to  the  death  of 
the  person.  Then  the  detaining  and 
loss  to  the  plaintiff  of  the  negro  man  in 
this  case  was  a  wrong  for  which  he 
had  a  remedy  against  the  estate  of  the 
wrongdoer.  But  this  remedy  against 
his  administrators  may  not  be  detinue. 
If  the  negro  man  is  in  the  possession 
of  the  administrator,  he  may  be  liable 
in  his  individual  capacity  if  he  refuses 
on  demand  lo  give  him  up;  or  the 
plaintiff  may  waive  the  tort  and  pro- 
ceed against  the  estate  for  the  value  of 
the  negro.  All  that  this  court  says  is 
that  the  present  action  cannot  be  re- 
vived against  an  administrator." 

2.  Alabama,  —  Nettles  i^.  Barnett,  8 
Port.  (Ala.)  181;  Nations  v,  Hawkins. 
II  Ala.  8«,9;  Jenkins  v,  McConico,  26 
Ala.  213. 

Arkansas,  —  Eubanks  v,  Dobbs,  4 
Ark.  173. 

Georgia.  —  Woods  v,  Howell,  17  Ga. 

495. 

Maine,  —  Hooper  v.  Gorham,  45  Me. 
209. 

Massachusetts.  —  Towle  v,  Lovet,  6 
Mass.  394.  And  see  Chase  v,  Fitz,  132 
Mass.  359. 

Michigan.  —  Rogers  ».  Windoes,  48 
Mich.  628. 

Neiv  Jersey,  —  Terhune  v.  Bray,  16 
N.  J.  L.  54. 

North  Carolina,  —  Clark  v,  Kenan,  I 
Hayw.  (N.  Car.)  308;  Avery  v,  Moore, 
I  Hayw.  (N.  Car.)  362:  M'Kinoie  v. 
Oliphant,  i  Hayw.  (N.  Car.)  4;  Weare 
V.  Burge,  10  I  red.  L.  (N.  Car.)  169. 

Pennsylvania,  —  Schotl  v.  Sage,  4 
Phila.  (Pa.)  87,  17  Leg.  Int.  (Pa.)  221. 

Rhode  Island,  —  Aylsworth  v.  Curtis, 
19  R.  I.  517. 

Tennessee,  —  Douglass  v,  Morford,  7 
Yerg.  (Tenn.)  79. 

Vermont.  —  Bellows  v.  Allen,  22  Vt. 
T08;  Needham  v.  Grand  Trunk  R.  Co.. 
38  Vi.  294. 

Conversion  of  Title  Deeds.  —  An  ad  min- 
istrator  may  maintain  trover  against  a 
stranger  for  the  conversion  of  a  title 
deed  of  his  intestate,  committed  in  the 
lifetime  of  the  latter.  Towle  v.  Lovet, 
6  Mass.  394. 

CottverBion  of  Wife's  Separate  Property. 
—  A  wife's  right  of  action  is  suspended 
during  coverture,  but  if  she  survives 
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the  earlier  cases  it  was  held  that  it  did  not  survive  the  death  of 
the  wrongdoer.* 

6.  Real  Property  —  (i)  In  General  —  Trespass  Quare 
Clausum  Fregit,  —  Under  the  early  common  law  a  cause  of  action 
for  injuries  to  real  property  did  not  survive  the  death  of  either 
party,*  nor  did  the  statute  of  Edward  III.  change  the  law  in  this 
regard;*  but  by  the  statute  of  3  and  4  William  IV.,  c.  42,  the 
personal  representative  was  given  a  remedy  for  injuries  to  the 
realty,*  and  in  the  Untied  States  \t  is  now  the  general  doctrine  that 
all  causes  of  action  arising  from  injuries  to  real  estate  survive.* 

her  husband  she  may  sue  his  personal  Spec.  T.)  2  How.   Pr.  (N.  V.)  17:  Mc- 

representaiives  for  a  conversion  of  her  Callion  v.  Gegan,  9  Phila.  (Pa.)  240, 

separate  property;  or  if   the  husband  29  Leg.  Int.  (Pa.)  12;  Baker  v.  Dansbee, 

survive,  her   personal    representatives  7  Heisk.  (Tenn.)  229;  Cotter  a'.  Plumer, 

may  sue  him  for  such  wrong.     Jenkins  72  Wis.  476;  Jones  v,  Vanzandt,  4  Mc- 

V.  McConico,  26  Ala.  213.  Lean  (U.  S.)  604. 

CoBTenion  of  Bonds  and  Kortgages.  —  S.  Lattimore  v.  Simmons,  13  S.  &  R. 

In   Terhune   v.   Bray,  16  N.  J.  L.  54,  (Pa.)  183. 

which  was  an  action  of  trover  against  CuttlBg  Down  Treat. —  Under  the  stat- 

the  personal  representatives  of  a  dece-  ute  of  4  Edward  III.,  it  was  held  that 

dent  for  the  conversion  ot  bonds  and  ivts^diss  quare  clausum /regit  co\x\6.  not 

mortgages  by  the  decedent,  the  court  be    maintained    by    an    executor    for 

said:     '*  The     principal     question     is  cutting  down  trees,  etc.,  though  tres- 

whether  under  our  statute  an  action  of  pass  de  bonis  asportatis   for  the  same 

trover  for  a  bond  and  mortgage  will  lie  trees  might  be.     Wilbur  v,  Gilmore,  21 

against  executors,  on  a  conversion  by  Pick.   (Mass.)  2SO  [citing  Williams   v. 

their  testator.     That  such   an   action  Breedon,  1  B.  &  P.  329;  Emerson  v. 

would  not  lie  at  the  common  law  has  Emerson,    i     Vent.    187;     Le    Mason 

always,  I  believe,  been  conceded  since  v.  Dixon,  W.  Jones  174].     And  to  the 

the  case  of  Hambly  v.  Trott,  i  Cow  p.  same  effect  see  Jones  v.  Hoar,  5  Pick. 

372;  but  if  bonds  and  mortgages  are  (Mass.)  285;  Cooper  v.  Crane,  9  N.  J. 

•  goods  or  chattels,'  then  I  do  not  see  L.  173;  Hambly  t.  Trott,  i  Cowp.  372; 
how  we  can  get  over  the  plain  words  Little  v.  Conant,  2  Pick.  (Mass.) 
of  our  statute,  even  if  we  wete  inclined  527. 

to  do  so.     Its  language  is  as  follows:        4.  Howcott  v.  Warien,  7  Ired.  L.  (N. 

*  That  where  any  testator  or  intestate     Car.)  20. 

shall  in  his  or  her  lifetime  have  taken  6.  California,'—  Haight  v.  Green,  19 

or  carried  away,  or  converted  to  his  or  Cal.   113;   Coleman  v.  Wood  worth,  28 

her  use,  the  goods  or  chattels  of  any  Cal.  567. 

person  or  persons,  such  person  or  per-  Connecticut,  —  Griswold  v.  Brown,  I 

sons,  his  or  her  executors  or  adminis-  Day  (Conn.)  180. 

trators,  shall  have  and    maintain    the  Indiana.  —  Pittsburgh,  etc.,    R.   Co. 

same  action   against  the  executors  or  v.    Swinney,    97    Ind.    586.     Compare 

administrators  of  such  lestaior  or  intes-  Harshbarger  v.   Midland  R.  Co.,   131 

tate  as  he,  she,  or  they  might  have  had  Ind.  177. 

or  maintained  against  such  testator  or  Maryland.  —  Kennerly  v,  Wilson,  i 

intestate,  and  shall  have  the  like  rem-  Md.  102. 

edy  and  process,  etc'  Massachusetts,  —  Boynton  v.  Rees,  9 

1.  Mellen  v,  Baldwin,  4  Mass.  480;  Pick.  (Mass.)  528;  Wilbur  v.  Gilmore. 
Barnard  v,  Harrington,  3  Mass.  228;  21  Pick.  (Mass.)  250;  Goodridge  v, 
Hench    v.    Metzer,    6   S.    &    R.    (Pa.)  Rogers,  22  Pick.  (Mass.)  495. 

272;  Chaplin  v.  Barrett.  12  Rich.  L.  (S.  Mississippi,  —  New  Orleans,  etc.,  R. 

Car.)  284;  Cherry  v.  Hardin,  4  Heisk.  Co.  v.  Moye,  39  Miss.  374;   Vicksburg, 

(Tenn.)  199;  U.   S.  r.  Daniel,  6  How.  etc.,    R.  Co.  v.   Phillips,  64  Miss.  693; 

(U.  S.)  13.  Illinois  Cent.   R.  Co.  v.  Pendergrass, 

2.  Abated  at  Common  Law. —  Lnomis  69  Miss.  425. 

V.  Ives,  15  Pick.  (Mass.)  435;  Forist  v.  Missouri,  —  Froust  5/,  Bruton,  15  Mo. 
Androscoggin  River  Imp.  Co..  52  N.  619;  Mustek  v.  Kansas  City,  etc.,  R. 
H.  477;  Dyckman  V.  Allen,  (Supm.  Ct.     Co.,  114  Mo.  309;  Clark  v.  Hannibal, 
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(2)  Obstructing  or  Diverting  Watercourse,  —  It  is  generally 
held  that  causes  of  action  for  obstructing  or  diverting  water- 
courses survive  against  the  personal  representatives  of  the 
wrongdoer.* 

(3)  Flowing  Lands.  —  In  some  of  the  states  causes  of  action 
arising  from  the  wrongful  flowing  of  land,  by  the  erection  of 
dams  or  otherwise,  survive  in  favor  of  and  against  personal  rep- 
resentatives;' while  in  others  the  common-law  rule  prevails,  and 


etc.,  R.  Co.,  36  Mo.  302;  Snyder  v, 
Wabash,  etc.,  R.  Co.,  86  Mo.  O13. 

New  York.  —  Matter  of  Renwick,  2 
Bradf.  (N.  Y.)  80;  fleinmuller  v.  Gray, 
(N.  Y.  Super.  Ct.  Gen.  T.)  13  Abb.  Pr. 
N.  S.  (N.  Y.)  29q. 

North  Carolina. —  HowcotC  v. Warren, 

7  Ired.  L.  (M.  Car.)  20;  Shields  v.  Law- 
rence.  72  N.  Car.  43. 

Ohio.  —  Russel  v.  Sunbury,  37  Ohio 
St.  372. 
Rhode  Island,  —  Aid  rich  v.  Howard, 

8  R.  I.  125;  Aylsworth  v.  Curtis,  19  R. 

I.  517. 

Vermont.  —  Need  ham      v.     Grand 

Trunk  R.  Co.,  38  Vt.  294;  Bellows  v. 
Allen,  22  Vt.  108;  Barrett  v.  Copeland, 
20  Vl.  244. 

JVisconsin,  —  Cotter  v,  Plumcr,  72 
Wis.  476;  Woodward  v.  Chicago,  etc., 
R.  Co..  23  Wis.  400. 

United  States.  —  Henderson  v.   Hen- 


Pro.,  §  383,  brought  by  a  remainder- 
man  against  the  tenant  for  life,  where 
the  latter  dies  pending  the  action,  the 
cause  of  action  survives  against  his 
representatives.  Shields  v.  Lawrence, 
72  N.  Car.  43,  distinguishing  Browne  v, 
Blick,  3  Murph.  (N.  Car.)  511,  which 
was  a  technical  action  for  waste  at 
common  law. 

In  SontlL  Carolina  it  has  been  held  that 
a  cause  of  action  for  trespass  on  land 
survives  to  the  extent  of  enabling  the 
party  injured  to  recover  damages 
against  the  estate  of  the  wrongdoer 
equal  in  amount  to  the  actual  benefit 
which  such  estate  has  derived  from  the 
wrong,  but  no  further.  Rabb  v,  Patr 
terson,  42  S.  Car.  528. 

In  Tenneuee  an  administrator  cannot 
bring  an  action  for  trespass  upon  the 
lands  of  his  intestate,  where  the  latter 
has  not  commenced  the  action  in  his 


shall,   (C.   C.    A.)   54   Fed.    Rep.   320;    lifetime.     Rhodes  v,  Crutchfield,  7  Lea 
Great  Western  Min.,  etc.,  Co.  v.  Harris,    (Tenn.)  518;  Baker  v.  Dansbee,  7  Heisk. 


96  Fed.  Rep.  503. 

And  see  infra^  IV.  3.  g.  Nuisance, 
In  'Alabama  it  was  held  in  an  early 
case  that  the  statute  of  1826.  providing 
for  the  revival  of  actions  of  trespass, 
did  not  authorize  the  commencement 
of  an  action  of  trespass  q.  c,  f,  by  the 
personal  representative  of  a  decedent. 
Blakeney  v.  Blakeney,  6  Port.  (Ala.) 
109. 


(Tenn.)  229.  Compare  Winters  v,  Mc- 
Ghee,  3  Sneed  (Tenn.)  128. 

In  Virginia  it  was  held  in  an  early 
case  that  the  right  of  action  against 
a  trespasser  q,  c  /.  died  with  him. 
Harris  v,  Crenshaw,  3  Rand.  (Va.)  14. 

1.  Brown  v.  Dean,  123  Mass.  254; 
Miller  v.  Young,  oo  Hun  (N.  Y.)  132. 

A  Cause  of  Aotlon  for  Obstmotilng  a 
Stream  by  the  erection  of  a  dam,  where- 


in Kentucky  it  has  been  held  that  the  by  the  water  was  backed  up  on  the 

Act  of  1812,  providing  for  the  survival  plaintiff's  mill,  and  the  machinery  of 

of  causes  of  action,  embraces  actions  said  mill  was  injured,  survives  against 

for  personal  injuries  only,  and  does  not  the     personal     representative  of     the 

apply  to  causes  of  action  for  injuries  wrongdoer  under  Gen.  Stat.  T27,  g  i, 


to  real  estate.  Cowan  v,  Campbell,  17 
B.  Mon.(Ky.)522;  Kennedy  r.  M'Afee, 
I  Litt.  (Ky.)  170. 

But  in  Lynn  v.  Sisk,  9  B.  Mon.  (Ky.) 
135*  it  was  held  that  the  Act  of  1842  (3 
Stat.  Law  573)  gave  a  remedy  to  and 
against  executors  for  injuries  to  real 


although  it  is  a  cause  of  action  for 
tort,  since  the  damage  is  done  to  real 
or  personal  estate  within  the  meaning 
of  the  statute.  Brown  v.  Dean,  123 
Mass.  254. 

2.  Ellington  v,  Bennett,  56  Ga.  158; 
Ten   Eyck  v.   Runk,  31  N.  J.  L.  428; 


estate  committed  in  the  lifetime  of  their  Howcott  v.  Warren,  7  Ired.  L.  (N.  Car.) 

testators.  20;  Howcott  v.  Coffield,  7  Ired.  L.  (N. 

In  Korth  Carolina  —  Action  for  Waete.  Car.)  24;    Upper  Appomattox  Co.   v. 

—  In  an  action  in  the  nature  of  waste,  Hardings,  11  Gratt.  (Va.)  i. 

under  the  provisions  of  the  Code  of  Civ.  In  Gwnrgia.  —  In   Ellington  v.  Ben- 
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such  rights  of  action  abate.  ^ 

(4)  Ejectment.  —  A  right  of  action  in  ejectment  survives  the 
death  of  the  plaintiff,*  and  under  modern  statutes  it  is  generally 

held  that  it  also  survives  against  the  heirs  or  personal  representa- 
tives of  a  deceased  defendant,'  although  there  are  some  decisions 

nett,  56  Ga.  158,  which  was  an  action  the  executor  of  the  party  injured, 
on  the  case  for  damage  caused  by  the  M'Laughltn  v.  Dorsey,  z  Har.  &  M. 
erection  of  a  mill-dam  and  a  ponding  (Md.)  234.  Compare^  however.  Ken- 
of  the  wateroccasioned  thereby,  where-  nerly  v.  Wilson,  i  Md.  102. 
by  the  health  of  the  plaintiff's  family  In  Hew  Hampshire.  —  In  Forist  v.  An- 
was  injured  and  the  value  of  his  land  droscoggin  River  Imp.  Co.,  52  N.  H. 
depreciated,  it  was  held  that  the  cause  477,  it  was  held  that  Gen.  Stat.  N. 
of  action  survived  the  death  of  the  H.,  c.  207,  §  zi,  saving  actions  of 
plaintiff,  under  section  2967  of  the  code  trespass  to  real  estate,  together  with 
providing  for  the  survival  of  causes  of  real  actions  and  actions  of  ejectment, 
action  in  tort  where  the  wrongdoer's  did  not  extend  to  a  cause  of  action  by 
estate  has  been  benefited.  an  administrator  to  recover  damages  for 
IFnder  the  Hew  Jersey  Statute  a  cause  overflowing  his  intestate's  land  during 
of  action  for  damage  alleged  to  have  the  lifetime  of  the  latter, 
been  done  to  the  land  of  the  plaintiff  8.  Blakeney  v.  Blakeney,  6  Port, 
by  water  being  flowed  back  upon  it  (Ala.)  ioq;  Monterey  County  v.  Cush- 
f-rom  the  mill-dam  of  the  defendant,  ing,  83  Cal.  507;  Gould  v.  Carr,  33 
survives  the  death  of  the  latter.  It  Fla.  523;  Greeley  v.  Hendricks,  23  Fla. 
seems,  however,  that  the  rule  was  366;  Coffee  v.  Grover,  20  Fla.  64; 
otherwise  at  common  law.  Ten  Eyck  James  v,  Bennett,  10  Wend.  (N.  Y.) 
V.  Rnnk,  31  N.  J.  L.  428.  540;  Bellows  v.  Allen,  22  Vt.  108:  Bar- 
In  Yirgliiift.  —  In  Upper  Appomattox  rett  v.  Copeland,  20  Vt.  244;*  Hatfield  v, 
Co.  V.  Hardings,  11  Gratt.  (Va.)  i,  Bushnell,  i  Blatchf.  (U.S.)  393. 
which  was  a  statutory  proceeding  to  Under  tjie  Statute  4  EdwahL  m.,  e.  7, 
recover  damages  for  injury  caused  by  it  was  held  that  the  personal  represent- 
the  erection  of  a  dam,  the  plaintiff  died  ative  of  a  termor  might  maintain  eject- 
pending  suit,  and  it  was  held  that  his  ment  where  the  testator  had  a  lease 
cause  of  action  survived,  although  the  for  years  or  from  year  to  year,  whether 
rule  would  have  been  otherwise  if  it  the  ouster  was  before  or  after  the 
had  been  an  action  on  the  case  for  a  death.  Blakeney  v,  Blakeney,  6  Port, 
nuisance  to  the  freehold  of  the  plaintiff.  (Ala.)  109,  citing  Doe  v.  Porter,  3  T.  R.  13 
1.  I&  Conneetloiit. —  In  Buck  v.  Good-  In  Vermont  under  Rev.  Stat.,  c.  48 
rich,  33  Conn.  41,  which  was  an  action  §§  10,  12,  17,  actions  of  ejectment  to 
on  the  case  by  a  husband  and  wife  for  recover  the  seizin  and  possession  of 
an  injury  to  the  land  of  the  latter  by  lands,  as  well  as  many  other  actions 
the  wrongful  flowing  of  such  land  which  would  abate  by  the  common 
by  defendants,  where,  pending  the  suit,  law,  and  the  causes  of  action  also, 
the  wife  died,  it  was  held  that  the  survive;  and  such  actions  may  be  com- 
husband  could  not  sue  alone  for  the  menced  by  an  executor  or  administra- 
injury,  since  the  cause  of  action  did  tor.  From  this  it  follows  that  an  ac- 
not  survive  to  him.  Citing  Clapp  v.  tionof  ejectment,  brought  in  the  Circuit 
Stoughton,  10  Pick.  (Mass.)  463;  Fuller  Court  of  the  United  States  in  Vermont, 
tf.  Naugatuck  R.  Co.,  21  Conn.  557.  does  not  abate  by  the  death  of  the 
InKentnol^.  —  In  Kennedy  t^.  M'Afee,  plaintiff  before  judgment.  Hatfield  v, 
I  Litt.  (Ky.)  170,  it  was  held  that  a  Bushnell,  i  Blatchf.  (U.  S.)  393 
cause  of  action  for  damages  resulting  8.  Monterey  County  v.  Gushing,  83 
from  the  erection  of  a  mill  and  the  flow-  Cal.  507;  Guyer  v,  Wookey,  18  III.  536; 
ing  of  lands  thereby  was  not  within  the  Bellows  t^.  Allen,  22  Vt.  108;  Barrett 
Kentucky  statute  providing  for  the  sur-  v.  Copeland,  20  Vt.  244;  McArthur  v. 
vival  of  causes  of  action  for  personal  Williamson,  45  Fed.  Rep.  154. 
injuries,  and  that  it  did  not  survive  the  Hew  Tork.  —  In  Waldorph  v.  Bortle, 
death  of  the  plaintiff.  But  see  Lynn  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N. 
V.  Stsk,  9  B.  Mon.  (Ky.)  135.  V.)  358,  it  was  held  that  an  action 
Li  Xaryland  a  cause  of  action  for  brought  ag\inst  a  sole  defendant  to 
pverflowing  land  does  not  survive  to  recover  possession  of  land  might  be 
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to  the  contrary.* 

(5)  Dower,  —  Where  a  widow's  right  to  dower  in  the  real  prop- 
erty of  her  deceased  husband  is  not  asserted  in  any  manner  dur- 
ing her  lifetime,  the  right  to  sue  therefor  does  not  survive  to  her 
personal  representatives.'  And  in  some  cases  it  has  been  held 
that  there  is  no  right  of  revivor  where  a  widow  who  has  sued  for 
her  dower  dies  pending  the  suit  and  before  decree.'  But  accord- 
ing to  other  decisions  a  right  to  sue  for  rents  and  profits  of  the 
dower  estate  survives  the  death  of  the  dowress  pending  suit.* 

(6)  Right  to  Mesne  Profits,  —  In  most  of  the  states  the  right 
to  recover  mesne  profits  in  ejectment  or  in  dower  proceedings 
survives.* 

continued  after  the  death  of  the  de-  the  action  abates,  the  cause  of  action 

fendant  intestate  against  his  heirs  at  survives. 

law  claiming  to  have  succeeded  to  his  IFnder  the  Wlsoonsin  Btatates  there  is 

legal  rights  and  to  own  the  land.     It  no  right  of  revivor  where  a  sole  defend- 

was  said  that  the  rule  had  been  other-  ant   in   ejectment  dies   pending  salt. 

wise  previous  to  the  code,  but  that  by  Farrall  v.  Shea,  66  Wis.  561. 

virtue  of  seciion  zi8  of  the  code  the  2.  Howell  v.   Newman,   59  Hun  (N. 

heirs  at  law  claiming  title  might  prop-  Y.)  538. 

erly  be  made  defendants.  8.  McKeen  v.  Fish,  33  Hun  (N.  Y.) 

For  earlier  cases  in  New  York  hold-  28;     Miller    v.    Woodman,    14     Ohio 

ing  that  the  cause  of  action  abated  on  518. 

the  death  of  a  sole  defendant,  see  Bight  to  Dower  in  Penoaalty.  —  As 
Mosely  v.  Mosely,  (Supm.  Ct.  Spec.  T.)  the  widow's  right  to  dower  in  the  per- 
il Abb.  Pr.  (N.  Y.)  105;  Putnam  v,  sonal  estate  of  her  deceased  husband 
Van  Buren,  (Supm.  Ct.  Gen.  T.)  7  is  absolute,  a  suit  by  her  for  its  con ver- 
How.  Pr.  (N.  Y.)3T;  Mosely  V.Albany  sion  does  not  abate  upon  her  death. 
Northern  R.  Co.,  (Supm.  Ct.  Spec.  T.)  Clark  v,  Bramlett,  (Ark.  1891)  16  S.  W. 
14  How.  Pr.   (N.   Y.)  71;    Kissam   v.  Rep.  119. 

Hamilton,   (Supm.   Ct.   Spec.    T.)    20  4.  Lynde  v,  Wakefield,  19  Mont.  23. 

How.  Pr.  (N.  Y.)  369.  And  see  Kincaid  v.  Wilson,  (Ky.  1899) 

1.  Alabama.  —  When  one  of   several  49  S.  W.  Rep.  333. 

defendants  in  ejectment  dies  pending  5.  Lynde  v.  Wakefield,  19  Mont.  23; 

suit,  the  action  abates  as  to  him,  and  Matter  of  Ren  wick,  2  Bradf.  (N.  Y.) 

it  is  not  capable  of  revival  against  his  80;  De  Lisle  v.  Hunt,  36  Hun  (N.  Y.) 

personal    representative   and  heirs  or  620;    Molton  v.  Miller,   3  Hawks  (N. 

devisees,    so     as    to    proceed    jointly  Car.)  490;    King  v.   Little,  77  N.  Car. 

against  them   and   the  surviving  de-  138;  Russell  v,  Sunbury,  37  Ohio  Si. 

fendants.    The  suggestion  of  the  death  372;     Rhodes    v.    Crutchfield,    7    Lea 

is  entered  of  record,  and  the  cause  pro-  (Tenn.)  518;  Burgess  v.  Gates,  20  Vl 

ceeds  against  the  survivors.     Jay  v.  326 

Stein,  49  Ala.  514.  In    PenntylTaiila.  —  In    Arundel    v. 

Xiohigan.  —  Where  a    defendant  in  Springer,  71    Pa.  St.  398,  it  was  held 

ejectment  dies  pending  suit,  the  action  that  under  the  provision  of  the  Act  of 

cannot   be  revived   against   his   legal  Feb.  24,  1834,  providing  that  executors 

representatives,  but  it  may  be  carried  or  administrators  should  have  power 

on  against  the  surviving  defendants,  to  commence  and  prosecute  all   per- 

The  death  of  a  defendant  in  a  real  ac-  sonal    actions   which    their    decedent 

tion  pending  suit  causes  an  abatement,  might  have    prosecuted,  with  certain 

the  doctrine  being  that  on  the  occur-  exceptions,  an  action  of  trespass  for 

rence  of  the  death  the  right  descends  mesne  profits  survived  against  the  per- 

to  the  heir  and  a  new  cause  of  action  sonal  representatives  of  a  defendant  in 

springs  up  which  changes  the  condi-  ejectment.     For  earlier  decisions  to  the 

tion  of  the  cause.     Hoffman  v.  Judge,  contrary,   see   Means  v.   Presbyterian 

40  Mich.  351.     But  see  McKenzie  v.  Church,  3  Pa.  St.  93;  Bard  v.  Nevin,  9 

Cook  Co.,  113  Mich.  432,  from  which  Watts  (Pa.)  328;  Harker  v.  Whitaker,  5 

latter  case  it  would  seem  that  although  Waits  (Pa.)  474. 
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(7)  Rigf^t  to  Partition  of  Real  Estate.  —  In  New  York  the  right 
to  have  a  partition  of  real  estate  survives  the  death  of  a  party 
entitled  thereto,^  and  it  seems  that  the  same  is  true  in  Illinois;  ' 
but  in  Florida  the  rule  is  otherwise.' 

(8)  Right  to  Damages  for  Property  Taken  by  Eminent  Domain. 
—  Where  property  has  been  appropriated  by  eminent  domain 
proceedings,  the  owner's  right  to  damages  survives  his  death 
in  favor  of  his  personal  representatives,*  and,  vice  versa,  where 
the  owner  of  lands  sought  to  be  condemned  for  a  highway 
dies,  the  proceedings  may  be  maintained  against  his  personal 
representatives.' 

(9)  Right  to  Enforce  Mechanic's  Lien.  —  A  mechanic's  lien  is 
not  defeated  by  the  death  of  the  principal  contractor,  or  of  the 
owner  of  the  property  against  which  the  lien  is  sought  to  be 
enforced,  before  it  has  been  taken.* 

3.  lojuries  to  Person  or  Reputation  —  a.  Personal  Injuries  in 
General — (i)  Common  Law  and  English  Statutes.  —  At  common 
law  a  right  of  action  for  injuries  to  the  person  did  not  survive 

statutory  Liability  for  Yalae  of  T7m  and  S.  Speck  v.  Pullman  Palace  Car  Co.. 

OocupatioB.  —  The  obligation   of  a  de-  121  111.  33. 

fendant  in  ejectment,  who  has  taken  8.  Under  the  Florida  Btatates,  while  an 
an  appeal,  10  pay  the  value  of  the  use  administrator  may  maintain  an  action 
and  occupation  of  the  property  from  of  ejectment  upon  the  title  of  his  in- 
the  time  of  the  appeal  until  the  delivery  testate,  and  recover  possession  of  land, 
of  possession  thereof,  is  a  personal  still,  not  being,  an  owner,  agent,  ten- 
obligation,  which  upon  his  death  sur-  ant,  tenant  in  common,  or  co-parcener, 
vives  against  his  estate,  and  may  be  within  the  meaning  of  the  statute,  he 
collected  the  same  as  any  other  claim  cannot  maintain  a  suit  for  partition, 
against  iL  Shepperd  v.  Tyler,  92  Cal.  Greeley  v.  Hendricks,  23  Fla.  366, 
552.  citing  Whiilock  v.  WilUrd,  18  Fla.  156. 

After    BoTorsal    of   ]>ooroe   Assigning  4.  Moore  v.  Boston,  8  Cush.  (Mass.) 

Dower,  —  Where  a  decree  assigning  a  274. 

widow  her  dower  has  been  reversed  in  The  Bight  to  Have  a  Jury  to  Asiefs 

the  Supreme  Court,  and  the  widow  dies  Damagef  in  the  case  of  the  removal  of 

after  the  suit  has  been  remanded,  bdt  a  dam  in  a  stream,  by  the  county  com- 

before  any  further  proceeding  has  been  missioners,  under  Stat.  Mass.  1869,  c. 

had  in  the  Circuit  Court,  no  right  to  378,  survives  to  the  personal  represent- 

prosecute  such  suit  for  the  recovery  of  ative  of  the  owner  of  a  dam  which  has 

damages  and  mesne  profits  survives  to  been  removed.     Under  the  statute  the 

her  administrator.     Hitt  v.  Scammon,  proceedings    to    assess    damages    are 

82  111.  519.  similar  to  those  in  highway  proceed- 

Ck^nfliot   of   Laws.  —  In    Burgess    v.  ings.     Phillips  v,  Middlesex  County, 

Gates,  20  Vi.  326,  which  was  an  action  122  Mass.  258. 

of  trespass  for  mesne  profits  after  judg-  6.  Monterey  County  c.  Cushlng,  83 

ment  in  favor  of  the  plaintiff  in  eject-  Cal.  507. 

ment,  it  was  held  that   although  such  6.  Telfer  v.   Kiersted,  (C.  PI.  Spec, 

cause  of  action  if  accruing  in  Vermont  T.)  9  Abb.  Pr.  (N.  Y.)  418;  Williams  r. 

would  survive  by  the  Revised  Statutes  Webb,  2  Disney  (Ohio)  430. 

of  1839,  i^  ^^  accrued  in  New  Hamp-  Contra. —  In  Leavy  t^.  Gardner,  63  N. 

shire,  the  testator  residing  in  Vermont,  Y.    624,    however,   it    was    held    that 

it  would  die  with  the  person,  and  could  where  the  owner  of  the  property  died 

not  be  allowed  by  commissioners  of  in-  pending  a  proceeding   to   foreclose   a 

solvency  upon  the  testator's  estate  in  mechanic's  lien   under  chapter  500  of 

Vermont.  the   Laws  of   1863,    such    proceeding 

1.  Cheney  v.  Rankin,  (Supm.  Ct.  Tr.  could  not  be  revived  against  his  devi- 

T.)  27  Misc.  (N.  Y.)  609.  .  sees  or  representatives. 
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the  death  either  of  the  person  who  inflicted  the  injuries,  or  of  the 
person  who  received  them ;  *  nor  was  the  rule  changed  as  to  this 
class  of  injuries  by  the  statutes  of  Edward  III.  and  William  IV.* 
(2).  Statutes  in  United  States  —  (a)  In  General.  —  In  this  country 
the  states  seem  to  be  about  evenly  divided  in  regard  to  the  sur- 
vivability of  causes  of  action  of  this  nature.  Thus  in  some  juris- 
dictions the  rule  is  still  the  same  as  at  common  law,  and  causes 
of  action  for  injuries  to  the  person  are  expressly  excepted  from 
those  causes  of  action  which  survive  by  statute,^  while  in  other 

1.  Alabama   -Nettles  v,  Barnett,  8        Florida, — Jacksooville  St.  R.  Co.  v. 
Port.  (Ala.)  loj;  Garrison  v.  Burden,     Chappell,  22  Fla.  616. 


40  Ala.  513;  Hadley  v.  Bryars,  58  Ala. 
185. 

Delaware.  —  Parvts  v.  Philadelphia, 
etc.,  R.  Co.,  8  Houst.  (Del.)  436. 

Indiana,  —  Hilliker  v.  Citizens  St. 
R.  Co.,  152  Ind.  86 

Massachusetts .  —  Kearney  v,  Boston, 
etc.,  R.  Corp.,  9Cush.(Mas3.)  108. 

New  Hampshire.  —  Wyatt  v,  Wil- 
liams, 43  N.  H.  T02;  Sawyer  v.  Con- 
cord R.  Co.,  58  N.  H.  517;  Clarke  v. 
Manchester,  62  N.  H.  577. 

North  Carolina,  —  Hotvcott  v.  War- 
ren. 7  Ircd.  L.  (N.  Car.)  20. 

Fennsylvania, — Rodebaugh  it.  Phila- 
delphia Traction  Co.,  190  Pa.  St.  358. 

Texas,  —  Taney  v,  Edwards,  27  Tex. 
225;  Ferrill  v,  Mooney,  33  Tex.  219; 
Gibbs  V.  Belcher,  30  Tex.  79;  Watson 
V.  Loop,  12  Tex.  II :  Mexican  Cent.  R. 
Co.  V,  Goodman,  20  Tex.  Civ.  App 
109. 

Wisconsin.  —  Lehmann  v.  Far  well, 
95  Wis.  185;  Hiner  r.  Fond  du  Lac,  71 
Wis.  74. 


Maryland,  —  Baltimore,  etc.,  R.  Co. 
V.  Ritchie,  31  Md.  191;  Clark  v,  Car- 
roll, 59  Md.  180. 

North  Carolina,  —  Harper  v.  Nash 
County,  123  N.  Car.  Ii8.  Compare 
Peebles  v.  North  Carolina  R.  Co.,  63 
N.  Car.  238. 

South  Carolina,-^}J ctilti  v,  D'Oyley, 
2  Brev.  (S.  Car.)  27. 

West  Virginia,  —  Flint  v.  Gilpin,  29 
W.  Va.  740;.  Curry  v,  Mannington,  23 
W.  Va.  14. 

Colorado  Btatntes.  —  In  Letson  v. 
Brown,  11  Colo.  App.  11,  it  was  held 
that  the  phrase  "  trespass  for  injuries 
done  to  the  person  "  in  Rev.  Stat.  Colo. 
1868.  p.  682,  included  injuries  for 
which  an  action  of  trespass  on  the  case 
might  be  brought,  as  well  as  injuries 
for  which  an  action  of  trespass  vi  et 
armis  would  He,  and  therefore  that  an 
action  on  the  case  could  not  be  main- 
tained against  the  executor  of  a  dece- 
dent to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from 


United  States,  —  Munal  v.  Brown,  70  the  decedent's  negligence.     And  to  the 

Fed.  Rep.  967;  Henshaw  v.  Miller,  17  same  effect  see  Mum  ford  v,  Wright,  12 

How.  (U.  S  )  212.  Colo.  App.  214;  Munal  v.   Brown,  70 

Breach  of  Contract  —  Ko  Injury  to  Prop-  Fed.  Rep.  967. 

erty. — Although  the  action  was  founded  In  Maryland  it  was  provided  by  Act 

on   contract,    as  a   suit  for  breach  of  1861,  c.  44,  that  the   words  "  actions 


promise  of  marriage,  yet  if  the  dam- 
age resu'ting  was  to  the  person  and 
not  to  the  property,  the  action  did  not 


for  injuries  done  to  the  person,"  as 
used  in  the  statute  excepting  such 
actions    from    those   which    survived. 


survive  at  common  law.     Cardington  should  not  be  held  to  embrace  actions 

V,  Fredericks,  46  Ohio  St.  442.  for  illegal  arrest,  false  imprisonment, 

2.  Jacksonville  St.  R.  Co.  v.  Chap-  or  a  violation  of  the  21st,  23d,  28th, 

pell,  22  Fla.  616.  and  29th  articles  of  the  Declaration  of 

8.  Causes  of  Action  for  Personal  Injuriee  Rights,  or  any  of  them,  or  of  the  exist- 

Abate  —  Alabama. — Garrison   v.    Bur-  ing  provisions  or  any  future  provision 


den,  40  Ala.  513. 

Colorado,  —  Letson  r.  Brown,  11  Colo. 
App.  ii;  Mumford  v.  Wright,  12  Colo. 
App.  214;  Munal  v.  Brown,  70  Fed. 
Rep.  967. 

District  of  Columbia,  —  Chichester  v. 
Union  Transfer  Co.,  i  MacArthur  (D. 
C.)  295. 


of  the  code  touching  the  writ  of  habeas 
corpus,  or  proceeding  thereunder;  for 
all  of  which  enumerated  wrongs  ac- 
tions might  be  maintained  by  and 
against  executors,  as  they  may  be  or 
might  have  been  by  and  against  the 
party  or  parties  deceased.  Clark  v. 
Carroll,  59  Md.  186. 
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jurisdictions  such  rights  of  action  are  preserved  from  abatement 
by  express  statutory  provisions.* 

(b)  Ii^iiriM  from  BrtMh  of  Oontimet  —  IneldmiUl  Injury  to  Proportj.  —  In 
some  cases  it  has  been  held  that  where  the  injury  arises  from 
breach  of  contract,  as,  for  instance,  the  implied  contract  of  a 
common  carrier  to  convey  passengers  in  safety,  and  where  the 

In  OUo  a  cause  of  action  for  personal  Co.,  84  Mich.  539;  Racho  v.  Detroit,  90 

injuries  abates  where  the  person  in-  Mich.  92. 

jured  does  not  institute  an  action  there-  Mississippi.  —  Vicksburg,  etc.,  R.  Co. 

on  in  his  lifetime,  but  where  an  action  v.  Phillips,  64  Miss.  693;  Illinois  Cent, 

is  brought  the  cause  of  action  survives  R.  Co.  v.  Pendergrass,  69  Miss.  425. 

the  death  of  the  plaintifi  pending  suit.  New  Hampshire,  —  Stewart   ».   Lee, 

Baltimore,  etc.,  R.  Co.  v.  Joy,   173  U.  (N.  H.  1900)  46  All.  Rep.  31;  Clark  v 

S.  226:  Ohio,  etc..  Coal  Co.  v.  Smith,  Manchester,  62  K.  H.  577. 

55  Ohio  St.  313.  New  Jersey,  —  Tichenor  z*.  Hayes,  41 

Whtro   Ko    Caiiio  of  Aetion   AoeroM  N.  ).  L.  193;  Noice  r.  Brown,  39  N.  j. 

Against  a  Wrongdosr,  as  in  a  case  where  L.  569;  Ten  Eyck  v,  Runk,  31  >f.  J.  L 

the  wrongdoer  is  himself  killed  by  the  428. 

same  negligent  act  which  causes  an  in-  Pennsylvania,  —  Rodebaugh  v,  Phil- 
Jury  to  another,  it  necessarily  follows  adelphia  Traction  Co.,  190  Pa.  St.  358. 
that  no  cause  of  action  for  such  inju-  Compare^  however,  Weiss  v,  Hun- 
ries  can  survive  against  his  personal  sicker,  14  Pa.  Co.  Ct.  398;  McCaliion 
representatives.  Letson  «.  Brown,  11  v.  Gegan,  9  Phila.  (Pa.)  240,  29  Leg. 
Colo.  App.  II.  Int.  (Pa.)  12;  Grim  v,  Carr,  31  Pa.  St. 

1.  Causes  of  Action  for  Personal  Injuries  533. 

BnrviTS  —  Arkansas. — St.    Louis,  etc.,  Rhode  Island,  —  Aldrich  v.  Howard, 

R.  Co.  V,  Yocum,  34  Ark.  493;    Ward  8  R.  L  125;  Aylsworth  v.  Cunis,  19  R. 

V.  Blackwood,  41  Ark.  295.  I,  517;  Hambly  v.  Hayden,  20  R.  \,  558. 

Delaware.  —  Parvis  V.Philadelphia,  Vermcni,  —  Eames    v.    Braltleboro, 

etc..  R.  Co.,  8  Houst.  (Del.)  436.  54  Vt.  471;  Whiicomb  v.  Cook,  38  Vt. 

Georgia,  —  Pritchard  v.  Savannah  St.,  477;  Needham  v.  Grand  Trunk  R.  Co., 

etc.,    K.   Co.,   87  Ga.  294;  Johnson  v,  38  Vt.  294. 

Bradstreet  Co.,  87    Ga.    79.     Compare  IVisconsin,  —  Hiner  v.  Fond  du  Lac, 

Thompson   v.  Central  R.  Co.,  60  Ga.  71   Wis.  74;  Lehmann  v.  Far  well,  95 

120.  Wis.   185;  Brown  r.  Chicago,  etc.,   R. 

lllinMs.  —  Wehr  v.   Brooks,   21   111.  Co  ,  102  Wis.  137. 

App.  115;    Chicago,    etc,   R.   Co.   v.  In    Kentueky  causes    of    action    for 

O  Connor,  119  111.  586;  Holton  v.  Daly,  assault  and  battery  are  expressly  ex- 

106  III.  131.  cepted  by  statute  from  those  causes  of 

Iowa.  —  McKinlay  v.  McGregor,   10  action  which  survive;  but  it  has  been 

Iowa  III;  Carson  v.  McFadden,  10  Iowa  held  that  the  act  of  a  driver  of  a  wagon 

91.  in   negligently  and  recklessly  running 

Kansas.  —  Atchison,  etc.,  R.  Co.  v,  over  a  person  is  not  an  assault  and 

Rowe.   56    Kan.    411;    Missouri    Pac.  battery,  and  that  the  right  of  action 

R.  Co.  r.  Bennett,  5  Kan.  App.  231.  arising  from  injuries  so  received  sur- 

Kentucky.  —  Hansford  v.  Payne,  ii  vives  the  death  of  the  injured  party. 

Bush    (Ky.)    380;     Perkins    v.    Stein,  Perkins  v.  Stein,  94  Ky.  433. 

94  Ky.  433;  Newport  News  R.  Co.  r.  Xasiaohnsetts    Statute.  —  The    words 

Dentzel,  91  Ky.  42.  "  damage  to  the  person  "  as  used  in 

Afaine,  —  Hooper  v,  Gorham,  45  Me.  Gen.  Stat.,  c.  127,  §  i,  and  c.  128,  §  i, 

209.  do  not  extend   to   torts    not    directly 

Afassachusetts.  —  Smith  ?-.  Sherman,  affecting  the  person,  but  only  the  feel- 

4  Cush.  (Mass.)  408;  Kearney  r.  Bos-  ings  or  reputation,  such  as  breach  of 

ton,  etc.,  R.  Corp.,  9  Cush.  (Mass.)  108;  promise  of  marriage,  slander,  or  mali- 

Hollenbeck    v,    Berkshire    R.   Co.,   9  cious  prosecution;  but  they  do  include 

Cush.  (Mass.)  478;    Demond  r.   Bos-  every  action  the  substantial  cause  of 

ton,   7  Gray  (Mass.)  544;    Norton   v.  which  is  a  bodily  injury,  or,  in  other 

Sewall,    106    Mass.    143;     Wilkins   v.  words,  damage  of  a  physical  character; 

Wain  Wright,  173  Mass.  212.  and  this  is  true  whether  the  connection 

Michigan,  —  Hurst  v,  Detroit  City  R.  between  the  cause  and  effect  is  so  close 
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same  injury  which  affects  the  person  also  affects  the  estate  of 
the  injured  party,  the  cause  of  action  based  thereon  survives;* 
but  there  are  other  well-considered  decisions  which  hold  to  the 
contrary.* 

as  10  support  an  action  of  trespass,  or  to  the  health  or  reputation,  shall  not 

so  indirect  as  to  require  an  action  on  abate  by  reason  of  the  death  of  either 

the  case  at  common  law.     Norton  v,  party.     Missouri,  etc..  R.  Co.  v.  Settle, 

Sewall,  io6  Mass.  143;  Smith  r.  Sher-  19  Tex.  Ci^r.  App.  357.     And  see  Fiiz- 

man,  4Cu3b.  (Mass.)  408.  gerald  v.  Western  Union  Tel.  Co.,  15 

Assault  by  Dog.  —  A  cause  of  action  Tex.  Civ.  App.  143;  Marshall  v,   Mc 

for  personal   injuries   caused    by    an  Allister,  18  Tex.  Civ.  App.  159. 

assault  by  a  dog  survives  the  death  of  In  Indiana  and  Minnesota  rights  of 

the  owner  of  the  dog  under  Pub.  Stat,  action  for  injuries  to  the  person  do  not 

Mass..  c.   165,  §  I.     Wilkins  t/.  Wain-  survive  except  where  the  injuries  re- 

Wright.  173  Mass.  2X3.  suit  in  death,  in  which  case  the  statutes 

In  Missouri  a  cause  of  action  against  provide  remedies  in  favor  of  personal 

an  innkeeper  for  personal  injuries  to  representatives.    Stout  z^.  Indianapolis, 

a  guest,  alleged  to  have  resulted  from  etc.,    R.    Co.,   41    Ind.    149.    53    Ind. 

his  negligence,  does  not    survive  the  143;    Boor  v.    Lowrey,  103   Ind.  468; 

death  of  the  innkeeper.     The  obliga-  Feary  v.  Hamilton,  140  Ind.  45;  Hilli- 

tion   resting    upon    the    innkeeper   to  ker  v.  Citizens  St.  R.  Co.,  152  Ind.  86; 

keep  his  guests  in  safety  is  not  an  obli-  Cooper  v,  St.  Paul  City  R.  Co.,  55  Minn, 

gation  arising  out  of  contract,  and  an  134;    Billson  v.  Linderberg.  66  Minn, 

action  for  breach  of  contract  does  not  66;  Green  v.  Thompson,  26  Minn.  500; 

lie  for  its  violation;  the  proper  action  Webber  v.  St.  Paul  City  R.  Co.,  (C.  C. 

being  an  action  on  the  case.    Stanley  v.  A.)  97  Fed.  Rep.  140. 

Bircher.  78  Mo.  245.  In  Hew  York  such  causes  of  action 

Nor  do  causes  of  action  for  personal  abate  even  though  the  injury  may  also 

injuries  in  general  survive  against  the  have  affected  the  property  or  estate  of 

personal  representatives  of  the  wrong-  the  party  injured.     Cregin  v.  Brooklyn 

doer  in   Missouri.     Davis   r.  Morgan,  Crosstown   R.   Co.,  75  N.   Y.  192;  Mo- 

97  Mo.  79;  Kingsbury  v»  Lane,  21  Mo.  renus  v,  Crawford,  51  Hun  (N.  Y.)  89; 

115;  Stanley  v,  Vogel,  9  Mo.  App.  98.  Victory  v,  Krauss,  41  Hun  (N.  Y.)  533. 

But  it  seems  that  under  section  4426  But  an  action  for  personal  injuries 

of  the  Revised  Statutes  of  1889  actions  does   not  abate   by  the  death  of  the 

for  personal   injuries  do  survive   the  plaintiff  after  a  verdict,  report,  or  decis- 

death  of  the  party  injured.     Alexander  ion  has  been  rendered  upon  the  issues. 

V.  Grand  Ave.  R   Co..  54  Mo.  App.  66.  Corbelt  v.  Twenty-third  St.  R.  Co.,  114 

In  ITew  Jersey  it  has  been  held  that  N.  Y.  579;  Heinmtiller  v.  Gray,  (N.  Y. 

the  word  **  trespass."  as  used  in  the  Super.  Ct.  Gen.  T.)  13  Abb.  Pr.  K.  S. 

statute  providing  that  causes  of  action  (N.  Y.)  299.     See  also  article  Death, 

based  on  *'  any  trespass  '*  to  the  per-  vol.  5,  p.  783. 

sonor  property  shall  survive,  is  synony  1.  Kelley  tr.  Union  Pac.  R.  Co.,  16 

mous  with"  tort.*'   Ten  Eyck  v.  Runk.  Colo.    455;    Jacksonville    St.    R.    Co. 

31  N.  J.  L.  428.  I/.  Chappell,  22   Fla.  616;  Bradshaw  v. 

In  Texas  it  was  formerly  held  that  a  Lancashire,    etc.,    R.    Co.,    L.    R.    10 

cause  of  action  for  personal  injuries  C.  P.  189;  Potter  v.  Metropolitan  Dist. 

did  not  survive  the  death  of  the  plain-  R.  Co.,  30  L.  T.  N.  S.  765;  Knights  v, 

tiff  if  he  died  before  final  judgment.  Quarles,  2  Brod.  &  B.  102,  6  £.  C.  L. 

but  that  after  it  had  been  merged  in  a  35.     And  see  Tichenor  v,  Hayes,  41  N. 

judgment  in  his  favor,  it  did  not  abate  J.  L.  193. 

on  his  death  pending  an  appeal.     Gal-  2.  Feary  v,  Hamilton,  140  Ind.  45; 

veston  City  R.  Co.  v.  Nolan,  53  Tex.  Webber  v,  St.  Paul  City  R.  Co.,  (C.  C. 

139.  A.)  97  Fed.  Rep.  140. 

But  it  was  subsequently  provided  by  Action  by  Lessee  for  Porsonal  Injuries, 

statute  (Acts  1895.  p.  143),  that  causes  — In  Feary  v.  Hamilton,  140  Ind.  45, 

of  action   upon    which    suit  shall   be  it  was  held  that  an  action  by  a  lessee 

brought  by  the  injured   party  for  per-  of  real  property  to  recover  damages  for 

sonal  injuries,  other  than  those  result-  personal  injuries,  and  incidentally  for 

lag  in  death,  whether  such  injuries  be  loss  of  time  and  medical  expenses,  oc» 
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(o)  Iigwioi  to  Wifo  or  Child  —  I^jvrioi  to  Wilb.  —  At  common  law  a 
cause  of  action  by  a  husband  to  recover  for  personal  injuries  to 
his  wife,  and  for  loss  of  her  services  and  for  medical  expenses 
resulting  from  such  injuries,  did  not  survive  the  death  of  either 
party ; '  but  in  some  states  rights  of  this  nature  do  survive  either 
in  whole*  or  in  part.' 

Ii^'iirioi  to  Child.  —  Causes  of  action  in  favor  of  parents  for  loss  of 
services  and  expenses  arising  from  personal  injuries  to  their  chil- 
dren are  sometimes  held  to  survive  as  injuries  to  property  rights 
and  interests.* 

(d)  Iignries  Cftnsed  by  ]>efeoti  in  Highwayi.  —  In  jurisdictions  where 
causes  of  action  based  on  personal  injuries  are  allowed  to  survive 
it  is  generally  held  that  the  personal  representatives  of  a  person 

casioned  by  the  lessor's  failure  to  keep  tirely  of  such  a  character  that  they  can 

the   premises  in   repair,  did  not  sur-  survive  to  the  personal  representatives, 

vive  the  death  of  the  defendant,  even  the  latter  may  recover  them;  where 

though  the   injuries   were  alleged   to  they  are  wholly  of  such  a  character 

have  arisen  from  breach  of  contract.  that  they  cannot  survive,  and  die  with 

1.  Ott  V.  Kaufman,  68  Md.  56;  Cregin  the  party,  there  can  be  no  revival,  and 
V.  Brooklyn  Crosslown  R.  Co.,  75  N.  the  personal  representatives  cannot  re- 
V.  IQ2.  coirer;  but  where  a  right  of  action  for 

In  Maryland  it   has  been  held  that  damages  which  can  survive  involves, 

such  a  cause  of  action  does  not  sur-  mingled  with  it  but  separable  from  it, 

vive.  at  least  as  against  the  personal  damages  of  such  a  character  as  die 

representatives  of  the  wrongdoer.     Ott  with  the  party,  the  revival  of  the  action 

V.  Kaufman,  68  Md.  56.  does  not  draw  the  latter  with  it  and 

2.  In  Conneetient  it  seems  that  an  ac-  permit  their  recovery."  And  to  the 
tion  by  husband  and  wife,  against  a  same  effect  see  Foels  v.  Tonawanda, 
railroad  company,  for  injuries  to  the  (Supm.  Ci.  Gen.  T.)  20  N.  Y.  Supp. 
wife,  survives  to  the  wife  on  the  death  447;  Sweet  v.  Metropolitan  St.  R.  Co., 
of  the  husband.  Fuller  v.  Naugatuck  (N.  Y.  City  Ct.  Gen.  T.)  18  Misc.  (N. 
R.  Co.,  21  Conn.  573.  Y.)  355. 

In  Texas    it  has  been  held   that  a  In  Wisconsin,  where  a  husband  and 

cause  of  action  for  injuries  to  a  married  wife  bring  a  joint  action  for  personal 

woman  not  resulting  in  death  does  not  injuries  to  the  latter  such  action  abates 

abate  on  the  death  of    the  husband,  on  the  death  of  the  wife;  but  the  hus. 

who  has  instituted  an  action  thereon  band's  cause  of  action  for  loss  of  his 

as  sole  plaintiff;  and  this  although  the  wife's  services,  and  other  consequen- 

damages   when    recovered   would    be  tial  damages,  survives.    Meese  v.  Fond 

community     property.       Fordyce    v.  du  Lac,  48  Wis.  323. 

Dixon,  70  Tex.  604.  4.  Simon  v,  Scheppers,  4  Pa.  Co.  Ct. 

8.  In  Ksw  York. —  In  Cregin  v,  565. 
Brooklyn  Crosstown  R.  Co.,  83  N.  Y.  In  Hew  Tork  it  has  been  held  that  a 
595,  which  was  an  action  by  a  husband  father's  cause  of  action  to  recover  for 
against  a  common  carrier  to  recover  medical  expenses  arising  from  the  ill- 
damages  for  personal  injunes  to  his  ness  of  his  infant  child,  caused  by  the 
wife,  the  court  said:  "  The  loss  of  his  negligence  of  another  in  wrongfully 
wife's  services,  the  expenses  necessa«  permitting  the  roof  of  the  house  in 
rily  incurred  by  reason  of  the  injury,  which  the  child  was  sleeping  to  be  in 
were  a  pecuniary  loss,  and  diminished  a  leaky  and  defective  condition,  sur- 
his  estate,  and  so  survived  to  his  ad  vives  the  death  of  the  wrongdoer. 
ministralor;butthelossof  his  wife's  so-  Stephen  v.  Woodruff,  (Supm.  Ct.  App. 
ciety,  and  the  comforts  of  that  society,  Div.)  45  N.  Y.  Supp.  712.  And  see 
and  the  right  of  action  for  that,  died  Scott  v.  Brown,  24  Hun  (N.  Y.)  620; 
with  him.  ♦  •  ♦  Where  an  action  Baird  v.  Richardson,  (Supm.  Ct.  Gen. 
is  brought  for  the  recovery  of  damages  T.)  4  N.  Y.  St.  Rep.  648.  But  see 
in  the  case  referred  to,  wholly  and  en-  Victory  v.  Krauss,  42  Hun  (N.  Y.)  533. 
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who  has  been  injured  by  a  defect  in  a  public  highway  may  sue  to 
recover  for  such  injuries.* 

(a)  Conlliet  of  Lawi  —  BcmoTal  of  Cftnse  to  Federal  Conrt.  —  Where  a 
cause  of  action  for  personal  injuries  survives  by  the  statutes  of 
the  state  in  which  the  action  is  brought,  the  death  of  the  injured 
party  pending  suit  will  not  cause  it  to  abate,  even  though  such 
causes  of  action  do  not  survive  under  the  statutes  of  the  state  in 
which  the  injury  was  received;  nor  will  a  removal  of  the  cause 
to  a  federal  court  operate  to  change  this  rule.* 

(f)  Xeasnre  of  Bamaget  in  Actions  Which  SarviTc.  —  As  a  general  rule, 
where  a  cause  of  action  for  personal  injuries  survives,  it  survives 
in  its  entirety,  and  the  personal  representative  when  suing 
thereon  may  recover  exactly  the  same  damages  as  his  decedent 
might  have  recovered.' 

b    Personal  Injuries  Resulting  in  Death.  —  At  ck^mmon 

Law  no  principle  was  more  firmly  settled  than  that  causes  of 
action  for  personal  injuries  resulting  in  death  did  not  survive; 

1.  Hooper  v.  Gorham,  45  Me.  209;  tion  must  be  piosecuted  for  the  benefit 
Demond  z/.  Boston,  7  Gray  (Mass.)  544;  of  the  widov^  and  next  of  kin,  and 
Racho  c'.  Di^iroir,  90  Mich.  92;  Clark  v.  that  in  such  case  there  can  be  no  re- 
Manchesier,  62  N.  H.  577;  Eames  v,  covery  for  the  bodily  pain  and  suffer- 
Brattleboro.  54  Vi.  471.  Contra^  Top-  ing  of  the  party  injured;  but  that 
ping  V.  St.  Lawrence,  86  Wis.  526;  where  death  results  from  a  cause  other 
Frazer  v.  Lewision,  76  Me.  531;  AU  v,  than  the  injury  there  may  be  a  recov- 
Barnwell  County,  29  S.  Car.  161.  ery,   by   the  personal  representatives. 

In  niinbis,  however,  it  has  been  held  for  precisely  the  same  injuries  that  the 

that  the  right  of  a  city  to  recover  over  decedent   might   have  recovered    for. 

against  a  private  person  for  damages  Holton  z/.  Daly,  106  III.  131;  Chicago, 

which  it  has  been  compelled  to  pay  on  etc.,   R.    Co.     v,    O'Connor,   119    III. 

account  of  defects  in  a  sidewalk,  does  586. 

not  survive  against  the  personal  repre-  Ck^ntra  —  Partial  SorvlTal   Only.  —  In 

sentitives  of  the  wrongdoer.     Knox  v,  Randall  v.  Northwestern  Tel.  Co.,  54 

Sterling,  73  III.  214.  Wis.  140,  which  was  an  action  to  re- 

2.  Baltimore,  etc.,  R.  Co.  v.  Joy,  173  cover  for  personal  injuries  alleged  to 
U.S.  226.  In  this  case  the  action  was  have  been  caused  by  the  negligence  of 
for  p3rsonal  injuries  received  in  In-  the  defendant,  where  the  plaintiff  died 
diana,  and  the  action  was  brought  in  pending  suit,  it  was  held  that  part  of 
Ohio,  By  the  laws  of  the  former  state  the  action  which  sought  a  recovery  for 
the  cause  of  action  did  not  survive;  by  injuries  to  the  person  of  the  plaintiff 
the  laws  of  the  latter  it  survived  if  an  abated,  but  that  so  much  of  the  action 
action  had  been  brought  thereon  be-  as  sought  to  recover  damages  for  the 
fore  the  death  of  the  injured  party,  injury  10  the  team  and  carriage  of  the 
but  not  otherwise.  On  a  removal  of  plaintiff,  and  probably  for  such  ex* 
the  action  to  the  United  States  Circuit  penses  for  medical  attendance,nursing, 
Couit  it  was  held  that  the  cause  of  ac-  etc.,  as  were  necessitated  by  the  injury 
tion  survived  the  death  of  the  injured  to  the  person,  survived. 

party.  A  Bight  of  Action  to  SoooTer  Double 

3.  Holton  V.  Daly,  106  111.  131;  Chi-  Damages  for  Personal  Injnriee  by  a  dog, 
cago.  etc.,  R.  Co.  v,  O'Connor,  119  III.  under  Rev.  Stat.  Me.,  c.  30,  survives 
586;  Atchison,  etc.,  R.  Co.  z/.  Rowe,  56  the  death  of  the  person  injured,  and 
Kan.  411;  Bradley  v,  Andrews,  51  Vt.  may  be  enforced  by  his  representative. 
525.  But  where  the  owner  of  the  dog  dies, 

In  Illinois  it  has  been  held  that  where  actual  or  single  damages  only  can  be 
the  death  is  the  result  of  the  injuries  recovered  against  his  estate.  Prescott 
for  which  the  suit  is  brought,  the  ac-    v.  Knowles,  62  Me.  277. 
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and  this  without  regard  to  the  question  whether  or  not  death  was 
instantaneous.' 

Lord  CompbeU'B  Aet  und  Similar  Statutes.  —  In  England^  however,  this 
hardship  of  the  common  law  was  remedied  by  the  statute  known 
as  Lord  Campbell's  Act;  and  in  this  country  statutes  of  similar 
import  have  been  enacted  in  all  of  the  states.* 

ClaMifleatioii  of  Stote  Statutes.  —  In  some  of  the  states  these  statutes 
provide  for  a  survival  of  the  same  cause  of  action  which  at  com- 
mon law  accrued  to  the  party  injured,'  but  in  others  they  create 

1.  Brou^hel  v.  Southern  New  Eng-  which  will  survive  to  his  personal 
land  Telephone  Co.,  72  Conn.  617;  representatives;  but  if  he  does  die  im- 
Moran  v,  Hollings/  125  Mass.  93;  mediately,  no  right  of  action  accrues 
Hyatt  V,  Adams,  16  Mich.  z8o;  Wyait  to  him,  and  therefore  none  survives  his 
V.  Williams.  43  N.  H.  102;  Alls'.  Barn-  death.  State  v.  Maine  Cent.  R.  Co.,  60 
well  County,  29  S.  Car.  161;  Sherman  Me.  490;  State  v.  Grand  Trunk  R.  Co., 
V.  Johnson,   58   Vt.    40;     Schmidt    v.  61  Me.  114. 

Menasha   Woodenware   Co.,   99    Wis.  But  it  has  been  held  that  no  cause  of 

300;   St.    Louis,   etc.,    R.   Co.   v,    Mc-  action  against  a  town  for  personal   in- 

Bride,  141  U.  S.  127.  juries  survives  to  the  father  of  a  child 

2.  See  the  article  Death  by  Wrongful  whose  life  is  lost  by  reason  of  a  defec- 
Act^  Am.  and  Eng.  Encyc.  of  Law  (2d  tive  highway,  either  at  common  law  or 
cd.),  vol.  8,  p.  851.  by  statute.     Frazerv.  Lewistou,  76  Me. 

Lord  CampbeU*!  Aot  and  the  various  531. 

laws  of  a  similar  kind  that  have  been  In  XaiaachoBetts  no  cause  of  action 

modeled  after  il  gave  a  new  cause  of  for  personal  injuries  survives   where 

action  unknown  to  the  common  law  for  death   is  instantaneous.      Kearney  v. 

the  benefit  of  certain  designated  per-  Boston,  etc.,  R.  Corp.,  9  Cush.  (Mass.) 

sons.     Such  persons  do  not  take  a  cause  zo8;  Hollenbeck  v.  Berkshire  R.  Co.,  9 

of  action  for  damages  to  the  deceased  Cush   (Mass.) 478;  Corcoran  v.  Boston, 

by  survivorship  or  transfer  to  them  by  etc.,  R.  Co.,  133  Mass.  507. 

operation  of  law.     Brown  v.  Chicago,  But  if  a  party  lives  any  interval  of 

etc.,  R.  Co.,  102  Wis.  137.  time  after  the  injuiy,  however  short, 

3.  In  Connectiont  it  is  provided  by  the  right  to  damage  accrues  to  him, 
statute  (Rev.  Stat.  1875,  p.  442,  §  9;  and  on  bis  death  survives  to  his 
Rev.  Stat.  z888,  §  1008),  that  all  actions  personal  representatives.  Bancroft 
for  injury  to  the  person,  whether  the  v.  Boston,  etc.,  R.  Corp.,  ii  Allen 
same  did  or  did  not  instantly  or  other-  (Mass.)  34. 

wise  result  in  death,  shall  survive  to  And  this  rule  applies  even  though 
the  executor  or  administrator.  It  has  the  injured  party  remains  unconscious 
been  held  that  the  word  "  actions"  as  during  the  whole  period  between  the 
here  used  means  causes  of  action;  and  injury  and  his  death.  Kennedy  v. 
also  that  this  act  provides  for  a  sur-  Standard  Sugar  Refinery,  125  Mass.  90. 
vivorship  of  the  decedent's  righi  of  ac-  In  MisBonri  it  has  been  held  that  the 
tion,  and  does  not  originate  a  new  right  statute  (Rev.  Stat.  1889,  g  4426)  a u- 
of  action.  Broughel  v.  Southern  New  thotizing  an  action  for  death  by  wrong- 
England  Telephone  Co.,  72  Conn.  617;  ful  act  does  not  create  a  new  cause  of 
Soule  V.  New  York,  etc.,  R.  Co.,  24  action,  but  that  il  transmits  to  desig- 
Conn.  575;  Murphv  v.  New  York,  etc.,  nated  persons  the  cause  cf  action  which 
R.  Co.,  30  Conn.  188.  •  accrued  to  the  party  injured.  Gray  v. 
In  Iowa  a  cause  of  action  for  personal  McDonald.  104  Mo.  303.  Citing  Proc- 
injuries  resulting  in  death  survives,  tor  v.  Hannibal,  etc.,  R.  Co.,  64  Mo. 
even  though  death  was  immediate.  it2;  White  v.  Maxcy,  64  Mo.  552. 
Kellow  V,  Central  Iowa  R.  Co.,  68  Iowa  Compare^  however,  Crumpley  v.  Hanni« 
470;  Wordcn  v.  Humeston,  etc.,  R.  bal,  etc.,  R.  Co.,  q8  Mo.  34. 
Co.,  72  Iowa  201;  Conners  v.  Burling-  In  Kew  Hampshire  it  seems  that  a 
ton,  etc..  R.  Co.,  71  Iowa  490.  cause  of  action  for  personal  injuries  re- 
in Maine,  if  a  person  injured  by  a  suiting  in  death  survives,  even  where 
railroad  company  does  not  die  imme-  death  is  instantaneous.  Claik  v.  Man- 
diately,  a  right  of  action  accrues  to  him  Chester,  62  N.  II.  577. 
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entirely  new  causes  of  action  in  favor  of  certain  specified  bene- 
ficiaries; *  while  in  a  third  class  of  states,  including  some  from 
each  of  the  two  classes  already  mentioned,  the  legislatures  have 
not  only  provided  new  causes  of  action  for  death  by  wrongful 
act,  but  have  also  provided  for  the  survival  of  the  original  com- 
mon-law cause  of  action,  thus  recognizing  two  distinct  causes  of 
action  as  growing  out  of  every  injury  resulting  in  death;  one  a 
cause  of  action  by  survival,  and  the  other  a  new  cause  of  action 
created  by  statute.* 

In  South  Carolina.  —  In  All  v.  Barn-  Davis  v.  St.  Louis,  etc.,  R.  Co.,  53  Ark. 

well  Couaiy,  29  S.  Car.  161,  it  was  held  117;  Davis  v.  Nichols,  54  Ark.  358. 

that    the    statutory    cause    of    action  For  the  Bole  in  Delaware  see  Par  vis  t^. 

against  a  county  for  damages  for  per-  Philadelphia,   etc.,    R.   Co.,   8  Houst. 

sonal  injuries  resulting  from  defects  in  (Del.)  436. 

the  high v?ay  did  not  survive  the  death  In  Xansat.  —  In  some  of  the  earlier 

of  the  person  injured   under  General  Kansas  cases  it  was  held  that  under 

Statutes,  section  2183,  giving  a  right  section  420  of  the  Civil  Code  a  cause  of 

of  action  for  death  by  wrongful  act,  action  for  personal  injuries  survived 

since  the  action  provided  for  by   the  the  death  of  the  person  injured  where 

last  named  section  was  based  entirely  such  death  did  not  result  from  the  in- 

on  negligence.     In  this  case  the  court  juries  in  question;  but  that  when  death 

spoke  of  the  right  of  action  for  death  resulted  from  such  injuries  no  cause  of 

by  wrongful  act,  as  a  survivorship  of  action  survived,  but  a  new  cause  of  ac- 

the  common-law  right  of  action  vesting  tion  arose  for  the  benefit  of  the  next  of 

in  the  person  injured.  kin,  under  section  422.     Martin  v.  Mis- 

1.  Hew  Bight  of  Action  Created  by  souri  Pac.  R.  Co.,  58  Kan.  475;  Mc- 
Statnto — Colorado.  —  Kelley  v.  Union  Carthy  v.  Chicago,  etc.,  R.  Co.,  18 
Pac.  R.  Co.,  16  Colo.  455.  Kan.  46. 

Indiana,  —  Burns  v.  Grand  Rapids,  But  in  a  later  case  this  doctrine  has 

etc.,   R.   Co  ,   113   Ind.    169;  Pennsyl-  been  overrule:!,  and  it  has  been  held 

vania  Co.   v.  Davis,  4   Ind.  App.  51;  that  two  distinct  causes  of  action  exist, 

Hecht  V,  Ohio,  etc.,   R.  Co.,  132  Ind.  one  a    survival   of    the    common  law 

507.  right  of  action,  and  the  other  a  new 

Kentucky,  —  Newport  News,  etc.,  Co.  cause   of    action  created    by    statute. 

V,  Dsntzel,  91  Ky.  42.  Missouri   Pac.   R.   Co.   v,    Bennett,   5 

Minnesota,  —  Cooper  v,  St.  Paul  City  Kan.  App.  231. 

R-  Co.,  55  Minn.  134;  Billson  v,  Lin-  In  Kentnet^,  where  a  person  dies  as 

derberg.  66  Minn.  66.  the   result  of    personal   injuries,   two 

New  York.  —  Hegerich  v.  Keddie.  99  causes  of  action   survive,  one  for  the 

N.  Y.  258.  suffering  before  death,  and  the  other 

Utah.  —  Mason  v.  Union  Pac.  R.  Co.,  for  the  loss  of  life;  but  the  party  en- 

7  Utah  77.  titled  to  sue  must  elect  on  which  cause 

West    Viroinia.  —  Martin    v.    Balti-  of  action  he  will  bring  suit.     Conner 

more,  etc.,  R.  Co.,  151  U.  S.  673.  v.  Paul,  12  Bush  (Ky.)  145,  citing  Hans- 

PVi SCO nsin.  flopping    v.    St.    Law-  ford   v,   Payne,  11  Bush  (Ky.)  380,  in 

rence,  86  Wis.  526.     And  see  also  the  which  latter  case  the  court  said:  *'  If  a 

cases  cited    in  the  notes  immediately  party  elects  to  sue  and  enforce  the  right 

following.  of  action  that  survives  to  him,  he  will 

2.  In  Arkansu  the  statute  providing  not  be  allowed  afterward  to  avail  him- 
f^jr  the  survival  of  the  common-law  self  of  the  benefits  of  the  punitive  stat- 
cause  of  action  for  personal  injuries  ute,  and  also  to  recover  under  its  pro- 
was  not  repealed  by  the  subsequent  visions."  And  see  Newport  News,  etc., 
enactment  giving  the  personal  repre-  Co.  v.  Dentzel,  91  Ky.  42. 
sentatives  of  the  injured  party  a  new  In  Xichigan  the  right  of  action  given 
cause  of  action  for  the  benefit  of  the  by  How.  Stat  ,  §  8314,  to  the  personal 
widow  and  next  of  kin.  Both  causes  representative  of  a  deceased  person  for 
of  action  exist;  and  a  recovery  in  a  the  pecuniary  injury  resulting  from  his 
suit  based  on  one  will  not  bar  a  re-  negligent  killing,  and  that  which  sur- 
covery  in  a  suit  founded  on  the  other,  vives  under  Act  No.  113,  Laws  of  1885 
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c.  Survival  of  Right  of  Action  for  Death  by  Wrong- 
ful Act  —  Dtath  of  BeatfleUry.  —  The  decisions  in  the  different 
states  are  conflicting  as  to  whether  or  not  statutory  causes  of 
action  for  death  by  wrongful  act  survive.  In  some  jurisdictions 
it  has  been  held  that  on  the  death  of  the  beneficiary  specified  in 
the  statute  the  cause  of  action  abates,^  while  in   others  it  has 

(3  How.   Stat.,  §   7397)*  for  negligent  had  not  ensued,  shall  not  abate  or  be 

injuries  to  the  person,  are  separate  and  extinguished  by  his   death,  but  shall 

distinct  causes  of  action,  and  the  latter  pass  to  his  widow,  and,  in  case  there  is 

cannot    be  introduced    into    a    cause  no  widow,  to  his  children  or  to  his  per- 

based  upon  the  right  given  under  the  sonal  representative  for  ihe  benefit  of 

first  statute  cited,  by  way  of  amend-  his  widow  or  next  of  kin,  free  from  the 

ment  to  the  declaration.     Hurst  v,  De-  claims  of  creditors."    Fowlkes  v.  Nash- 

troit  City  R.  Co.,  84  Mich.  539.  ville,  etc.,  R.  Co.,  9  Heisk.  (Tenn.)  829; 

The  ICiiMiftippi  Statute  giving  an  action  Collins  v.  East  Tennessee,  etc.,  R.  Co., 

for  deaih  by  wrongful  act  is  entirely  9  Heisk.  (Tenn.)  841. 

distinct  from  the  statute  providing  that  This  section  of  the  Code  makes  no 

causes  of  action  for  personal  injuries  distinction  between  cases  where  death 

shall  survive.    Vicksburg,  etc.,  R.  Co.  is   instantaneous,   and    where   the   in- 

V,  Phillips,  64  Miss.  693.  jured  party  lives   for  a  certain  time. 

And  no  cause  of  action  for  personal  The  cause  of  action  accrues  at  the  date 

injuries  resulting    in   death    survives  of  the  injury,  and  is  the  same  whether 

where  death  was  instantaneous.     Illi-  brought  by  him  during  life  or  by  his 

nois  Cent.  R.  Co.  v,  Pendergrass,  69  personal  representative  after  his  death. 

Miss.  425.  It  is  not  a  new  cause  of  action.  Fowlkes 

In  PenneylTaiila.  —  In  Birch  v.  Pitts-  v,  Nashville,  etc.,  R.  Co.,  9  Heisk. 
burg,  etc..  R.  Co.,  165  Pa.  St.  339  the  (Tenn.)  829;  Nashville,  etc.,  R.  Co.  v. 
court,  speaking  of  the  Act  of  April  15,  Prince,  2  Heisk.  (Tenn.)  580.  Compare^ 
1851,  section  18,  providing  that  no  ac-  however,  Louisville,  etc.,  R.  Co.  v. 
tion  brought  for  personal  injuries  shall  Bean,  94  Tenn.  388. 
abate,  etc.,  and  section  19  of  the  same  In  Vermont  a  personal  injury  result- 
act,  which  gives  a  right  of  action  to  the  ing  in  death  affords  two  distinct  causes 
representatives  of  a  person  whose  death  of  action;  one  a  survival  of  the  corn- 
has  been  caused  by  unlawful  violence  mon-law  cause  of  action,  and  the  other 
or  negligence,  said  that  the  T8ih  section  a  new  cause  of  action  created  by  stat- 
was  apparently  intended  to  regulate  a  ute.  Needham  v.  Grand  Trunk,  etc., 
common-law  right  of  action  by  securing  R.  Co.,  38  Vt.  294.  And  see  Eames  v, 
its  survivorship,  while  the  19th  section  Brattleboro,  54  Vt.  471. 
was  creative  of  a  new  cause  of  action.  In  Wisooniin  it  has  been  held  that 
wholly  unknown  to  the  common  law.  under  Rev.  Stat.   1898,  g  4253,  provid- 

In  Moe  V,  Smiley,  125  Pa.  St.  136,  it  ing   that   actions   for   the  recovery  of 

was  held  that  section  21  of  article  3  of  damages   to  the  person  shall  survive, 

the  Constitution,  providing  that  in  case  such  a  cause  of  action  survives  in  cases 

of  death  by  violence  or  negligence  the  where  death  results  therefrom,  as  well 

right  of  action  should  survi^re,  meant  as  in  other  cases,  and  that  such  sur- 

that  it  should  survive  to  the  personal  vivorship  is  not  taken  away  by  section 

representatives  of  the   injured  parly,  4255,  conferring  a  right  of  action  for 

and  not  that  it  should  survive  against  death  by  wrongful  act.     Brown  v.  Chi- 

Ihe  estate  of  the  wrongdoer;  and  that  cago,  etc.,  R.  Co.,   102  Wis.  137.     And 

the    widow   of  a   man   who  had  been  see  Woodward  v.  Chicago,  etc.,  R.  Co., 

murdered  could  not  maintain  an  action  23  Wis.  400. 

for  damages  against  the  administrator  1.  Abates  on  Death  of  Beneflolary. — 

of  the  murderer.  Louisville,   etc.,    R.    Co.    v.    Bean,  94 

la  Tenneesee.  section  4025  of  the  Code  Tenn.  388;  Woodward  v.  Chicago,  etc., 

provides   that    "the    right   of    action  R.  Co.,  23   Wis.  400;  Schmidt  v.  Me- 

which  a  person  who  dies  from  injuries  nasha  Wooden  ware  Co.,  99  Wis.  300. 

received  from  another,  or  whose  death  In  Georgia,  under  Act   Oct.  27,  1887, 

is  caused  by  the  wrongful  act,  omission,  the  father  of   a   minor  child  who  has 

or  killing  by  another,  would  have  had  bee^n  killed  has  no  tight  of  action  for 

against  the  wrongdoer  in  case  death  the  death  of  such  child  if  the  mother 
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been  held  that  such  cause  of  action  survives.^ 

Death  of  Wrongdoer.  —  Likewise  where  the  wrongdoer  dies  the 
cause  of  action  abates  in  some  states'  and  survives' in  others.' 

d.  Assault  and  Battery.  —  In  a  majority  of  the  states  the 
common-law  rule  that  a  cause  of  action  for  assault  and  battery 
abates  on  the  death  of  either  part}%  still  prevails;^  but  in  a  few 

was  living  at  the  time  of  the  homicide;        8.  Abates  on  Death  of  Wrongdoer.  — 

and  if  the  mother  dies  without  bring-  Davis  v.  Nichols,  54  Ark.  358;  Hamil- 

ing  an  action,  no  right  of  action  sur-  ton  v.  Jones,   125  Ind.  176;  Hegerich 

vives  to  oris  conferred  upon  the  father  v,   Keddie,   99  N.  Y.   358.      Compare^ 

by    the     statute    above     mentioned,  however,  Yertore  v,  Wiswall,  (Supm. 

Frazier  v,  Georgia  R.,  etc.,  Co.,  96  Ga.  Ct.  Gen.  T.)  16  How.   Pr.  (N.  Y.)  8; 

783.  Norton  v.  Wiswall,  (Supm.  Ct.  Spec. 

Likewise,  where  a  mother  dies  with-  T.)  14  How.  Pr.  (N.  Y.)  43;  Doedt  v. 

out  having    brought  suit  to    recover  Wiswall,  (Supm.  Ct.)  15  How.  Pr.  (N. 

damages  for  the  homicide  of  her  son,  Y.)  128. 

under  Code,  §  3825,  her  cause  of  action        In  Ohio,  whatever   may  be  the  rule 

does  not  survive  to  her  personal  repre-  when  the  death  of  a  person  is  caused 

sentatives.    Frazier  z/.  Georgia  R.,  etc.,  by  neglect  or  default  while  the  defend- 

Co.,  loi  Ga.  77.  ant  is  in  the  performance  of  a  contract. 

In  Louisiana  the  father's  statutory  express  or  implied,  the  right  to  corn- 
right  of  action  for  the  death  of  his  son  mence  an  action  for  wrongfully  caus- 
does  not  survive  to  his  heirs,  even  ing  death,  under  the  statute  requiring 
though  suit  has  been  brought  thereon,  compensation  for  causing  death  by 
where  no  judgment  has  been  rendered  wrongful  act,  neglect,  or  default,  abates 
prior  to  the  plaintiff's  death.  Chivers  by  the  death  of  the  wrongdoer.  Rus- 
V,  Roger,  50  La.  Ann.  57.  sell   v,  Sunbury,  37  Ohio  St.  372. 

1.  In  Indiana  where  a  father  has  In  Texas  the  cause  of  action  for  death 
brought  an  action  for  the  death  of  his  by  wrongful  act  abates  on  the  death  of 
infant  child,  under  Rev.  Stat.  i88z,  the  wrongdoer  where  no  action  has 
§  266,  the  cause  of  action  survives  his  been  instituted  against  him  in  his  life- 
death  by  virtue  of  sections  282-384.  time;  but  if  an  action  has  been  brought 
Pennsylvania  Co.  v,  Davis,  4  Ind.  App.  the  cause  of  action  survives.  Johnson 
51.  Distinguishing  hoox  V,  Lowrey,  103  v.  Farmer,  89  Tex.  610. 
Ind.  468.  8.  Snrvivei    Death   of    Wrongdoer.  — 

In  Louisiana  the  right  of  action  for  Morehead  v.  Britnef,  (Ky.  1899)  50  S. 

death  by  wrongful  act  given  by  Rev.  W.  Rep.  857,  wherein  it  was  held  that 

Civ.  Code,  art.  2315,  survives  the  death  the  cause  of  action  given  by  statute  to 

of  the  widow  in  favor  of  the  children  recover  damages  for  death  caused  by 

not  of  age;  but  when  such  children  b^-  the  careless,  wanton,  or  malicious  use 

come  of  age  the  right  abates.     Huber-  of  firearms  or  other  weapons  survived 

wald   V,  Orleans  R.  Cp.,  50  La.  Ann.  against  the  personal  representative  of 

477.  the  wrongdoer. 

In  Xissonri.  —  In  Tobin  v.  Missouri        In  Korth  Carolina  an  action  of  tres 

Pac.  R.  Co.,  (Mo.  1891)  18  S.  W.  Rep.  pass,  brought  to  recover  damages  lor 

996,  which  was  an  action  by  a  father  death   caused   by  wrongful  act  (Rev. 

and  mother  jointly  to  recover  for  dam-  Code,  c.  i,  §  9),  does  not  abate  by  the 

ages  resulting  from  the  death  of  their  death  of  the  defendant.    The  damages 

minor  son,  alleged  to  have  been  caused  in  such  an  action  are  confined  to  the 

by   the   negligence  of  the  defendant,  measure  of  the  pecuniary  injury  caused 

where   the   mother  died   pending  the  by  the  killing,  and  are  not  intended  as 

action,  it  was  held  that  under  the  Rev.  a  solatium  to  the  plaintiff  or  as  punish- 

Stat.  1889,  §  442f),  the  entire  right  of  ment   to    the    defendant.      Ccllier    v, 

action  survived  to  the  father.     And  see  Arlington,  Phil.  L.  (N.  Cai.)  356. 
Senn  v.  Southern  R.  Co.,  124  Mo.  621;        4.  Hadley    v,   Bryars,   58  Ala.  185; 

James  v.  Christy,  18  Mo.  162.  Brawner  v.  Steidevant,  9Ga.  69;  Brown 

For  the  Rule  in  Few  Tork  regarding  v.  Kendall,  6  Cush.  (Mass.)  292;  Melvia 

causes  of   action   arising  under  Code  v.  Evans,  48  Mo.  App.  421;  Wood  v. 

Civ.  Pro.,  g  1902,  see  Mundtv.Glokner,  Phillips,  (Ct.  App.)  11  Abb.  Pr.  N.  S. 

84  N.  Y.  App.  Div.  no.  (N.  Y.)  i;  Heinmuller  v.  Gray,  (N.  Y. 
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jurisdictions  this  cause  of  action  is  made  to  survive  by  statute.^ 
And  it  is  quite  generally  held  that  an  abatement  is  prevented 
where  the  original  cause  of  action  has  been  merged  in  a  verdict 
or  judgment  in  favor  of  the  injured  party.* 

e.  False  Imprisonment.  —  In  some  of  the  states  causes  of 
action  for  false  imprisonment  are  made  to  survive  by  statute;' 
but  in  the  absence  of  statute  they  abate  in  accordance  with  the 
common-law  rule.* 

/.  Malpractice  by  Physician  or  Surgeon  —  Negligence 
OF  Apothecary  —  Maiprartioe.  —  A  cause  of  action  against  a 
physician  or  surgeon  for  negligent  and  unskilful  treatment,  being 
based  primarily  on  injury  to  the  person,  abates  on  the  death  of 
either  party,  both  at  common  .law  and  under  the  statutes  of  a 
majority  of  the  states.' 

Super.  Ct.  Gen.  T.)  13  Abb.  Pr.  N.  S.  8.  Murphy  v.  McGralh,  79  lU.  594; 

(N.  Y.)  299;  Smith  r.  Lynch,  (N.  Y.  City  Vincent    v.    Sharp,   9    La.   Ann.   463; 

Ct.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  348;  Wood  v.  Phillips,  (Ct.  App.)  11  Abb. 

Morenus  v.  Crawford,  51  Hun  (N.  Y.)  Pr.   N.   S.   (N.    Y.)   i;  Kimbiough  v. 

89;  Latlimore  v.  Simmons,  13  S.  &  R.  Mitchell,  i  Head  (Tenn.)  539;  Gibbs  v. 

(Pa.)  183;  Gibbs  v.  Belcher,  30  Tex.  79;  Belcher,  30  Tex.  79. 

Harrison    v.   Moseley,   31    Tex.   608;  8.  Gtiffin  z^.  Wilcox,  21  Ind.  370;  Nor- 

Taney  v,  Edwards,  27  Tex.  225;  Lee  v,  ton  v.  Sewall,  106  Mass.  143;  Whitten 

Hill,  87  Va.  497;  Jones  v.  Vanzandt,  4  v.  Bennett,  77  Fed.  Rep.  271;  Dayion 

McLean  (U.   S.)    604;     Henshaw     v,  tr.  Fargo, 45  Mich.  153;  Hurst  t/.  Detroit 

Miller.  17  How.  (U.  S.)  212.  City  R.  Co.,  84  Mich.  539;  Whitcomb 

Kagllgent  Use  of  Fire  Anns.  —  A  cause  v.  (Took,  38  Vt.  477;  Woodward  v.  Chi- 

of  action   for    negligently  and    reck-  cago,  etc.,  R.  Co.,  23  Wis.  400;  Hiner 

lessly,  but  not  intentionally,  inflicting  v.  Fond  du  Lac,  71  Wis.  74. 

a  wound  upon  the  body  of  the  plaintiff  Xaliolons  Anrei t. —  InJCentucky^  under 

with  a  piptol,  is  properly  a  cause  of  ac-  Act  1812,  it  was  held  that  a  cause  of 

tion  for  assault  and  battery,  and  there-  action  for  instigating  and  procuring  the 

fore  does  not  survive  the  death  of  the  unlawful  arrest  and  imprisonment  of  a 

wrongdoer,  assault  and  battery  being  person,  survived  to  his  personal  repre- 

ezcepted  from  the  provisions  of  section  sentatives.     Huggins  v.  Toler,  i  Bush 

I,  chapter  10,  of  the  General  Statutes.  (Ky.)  192. 

Anderson  v.  Arnold,  79  Ky.  370.  But   for  a   different  rule  under  the 

Wrongful  Qeetion  from  Bailroad  Car  —  Ohio  statutes,  see  Ferguson  v.  Lambert, 

Waiver  of  Tort.  —  A  cause  of    action  2  Cine.  L.  Bui.  46,  8  Fed.  Cas.  No. 

against  a  railroad  company  for  wrong-  4,739. 

ful  ejection  from  one  of  its  cars  does  Eight  to  Punitory  Damagei.  —  In  Mis^ 
not  survive  the  death  of  the  party  in-  sissippi  it  has  been  held  that  where  a 
jured,  at  least  where  it  is  based  on  the  defendant  in  an  action  for  false  im- 
personal injury  and  is  in  form  for  as-  prisonment  dies  pending  the  action,  the 
sault  and  battery.  Hannah  v.  Rich-  right  to  recover  punitory  damages  does 
mond,  etc.,  R.  Co.,  87  N.  Car.  351.  not  survive  against  his  estate;  but  the 

But  by  counting  on  the  injury  in  such  right  to    recover  compensatory  dam- 

a  case  as  a  breach  of  contract  the  right  ages  does  survive.     Hewlett  z'.  George, 

of  action   may   be   made   to    survive.  68  Miss.  703. 

Winnegar  v.  Central  Pass.  R.  Co.,  85  4.  Harker    v.    Clark,    57    Cal.   245; 

Ky.  547.  Whitten  v,  Bennett,  77  Fed.  Rep.  271; 

L  Hooper  v,   Gorham,  45   Me.  209;  Heinmuller  v.  Gray,  (N.  Y.  Super.  Ct. 

Brown  v.  Kendall,  6  Cush.  (Mass.)  292;  Gen.  T.)  13  Abb.  Pr.  N.  S.  (N,  Y.)  299; 

Norton  v,  Sewall,  106  Mass.  143;  Day-  Morenus  v,  Crawford,  51  Hun  (N.  Y.) 

ton  V.  Fargo,  45   Mich.  153;  Hurst  v.  89;  Ferguson  v.  Lambert,  2  Cine.  L. 

Detroit  City  R.  Co.,  84  Mich.  539;  Earl  Bui.  46,  8  Fed.  Cas.  No.  4,739;  Taney 

V.  Tupper,  45  Vt.  275;  Woodward  v,  v,  Edwards,  27  Tex.  225;  Henshaw  v. 

Chicago,  etc.,   R.   Co.,   23  Wis.  400:  Miller,  17  How.  (U.  S.)  212. 

Hiner  v.  Fond  du  Lac,  71  Wis.  74.  5.  Long  v,   Morrisoif,   14  Ind.  595; 
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Vagligenoe  of  Apothooary.  —  In  some  jurisdictions  it  has  been  held 
that  causes  of  action  against  apothecaries  for  injuries  resulting 
from  their  negligence  in  selling  poisons  survive  the  death  of  the 
person  injured.* 

g".  Nuisance.  —  In  some  jurisdictions  causes  of  action  growing 
out  of  the  erection  and  maintenance  of  nuisances  survive  by 
virtue  of  statutory  provisions;'  but  in  the  absence  of  statute 

Stanley  v.  Vogel,  9  Mo.  App.  98;  Vit-  Under  the  Statates  of  Kichigan  ic  has 

turn  V.  Giltnan,  48  N.  H.  416;  Jenkins  been   held   that  a  cause  of  action  for 

V.  French,  58  N.  H.  532;  Best  v,  Ved-  malpractice  by  a  person  professing  to 

der,  (Supm.  Ct.  Spec.  T.)  58  How.  Pr.  be  a   physician  or   surgeon    survives 

(S.  V.)  187;  Wolf  V.  Wall,  40  Ohio  St.  against  the  personal  representatives  of 

III;  Lee  v.  Hill,  87  Va.  497;  Webber  v.  such  person,  where  the  malpraciice  was 

St.  Paul  City  R.  Co.,  (C.  C.  A.)  97  Fed.  negligent.     Morris  v.  Grove,  loo  Mich. 

Rep.  140  256. 

Form  of  Action  Immaterial.  —  In  Best  1.  In   Kentucky    a    right    of    action 

V.  Vedder,  (Supm.  Ct.  Spec.  T.)  58  I^ow.  against  a  druggist  for  personal  injuries, 

Pr.  (N.  Y.)  187,  which  was  an  action  caused  by  the  negligence  of  his  clerk  in 

against    a    surgeon   for    malpractice,  filling  a  physician's  prescription,  sur- 

where  the  defendant  died  pending  suit,  vives  to  the  personal  representatives  of 

it  was  held  that  the  cause  of  action  did  the  party  injured,  providing  there  was 

not  survive  against  his  personal  repre-  an  appreciable  interval  of  suffering  be- 

sentatives,  as  it  was  for  an  Injury  to  fore  his  death.     Hansford  v.  Payne,  11 

the  person  of  the  plaintiff  and  not  for  Bush  (Ky.)  380. 

a  wrong  done  to  his  property  rights  or  In  Louisiana  the  right  to  recover  dam- 
interests,  under  2  Rev.  Stat.  447.  §^  i  ages  of  an  apothecary  who  has  sold  a 
and  2;  and  it  was  said  that  it  was  imma-  dose  of  deadly  poison  by  mistake,  re- 
terial  whether  the  complaint  be  con-  suiting  in  the  death  of  a  daughter,  sur- 
sidered  as  charging  a  breach  of  contract  vives  to  the  father  and  mother  of  the 
or  a  breach  of  duty,  whether  in  form  deceased,  and  not  to  her  husband. 
fx  contraitu  or  ex  delicto,  Walton  v.  Booth,  34  La.  Ann.  913. 

In  Indiana  it   has  been  held  that  a  Under  tiia  Massaohnsetts  Statute  relat- 

cause  of  action  against  a  physician  for  ing  to  the  survival  of  actions  for  per- 

malpractice  does  not  survive  the  death  sonal  injuries,  a  right  of  action  against 

of  the  physician,  if  it  is  based  primarily  an  apothecary  for  negligently  selling  a 

on   injuries   to  the    person.      Boor  v.  deadly  poison  as  a  harmless  medicine, 

Lowrey,  103  Ind.  468.     Compare^  how-  whereby  another  person  is  killed,  sur- 

ever,  Long  v.  Morrison,  14  Ind.  595.  vives  to  the  personal  representative  of 

In  an  AoUon  Against  Partnership,  where  the  latter.    Norton  v.  Sewall,  106  Mass. 

the  damages  sued  for  arise  out  of  an  143. 

injury  to  the  person  of  the  plaintiff,  the  In  Tennessee  a  right  of  action  against 

cause  of  action  dies  with  the  person  of  a  druggist  for  negligence  in  putting  up 

either  party;  but  the  cause  of  action  a   prescription,    whereby  a   person   is 

dies  only  so  far  as  it  affects  the  liability  killed,  survives  to  the  personal  repre- 

of  the  decedent  or  his  personal  repre-  sentatives    of    the    latter.     Bream    v, 

sentative.    Neitherby  common  law  nor  Brown,  5  Coldw.  (Tenn.)  168. 

:inder  the  statute  does  the  cause  of  ac-  2.  Indiana.  —  In   Seymour  v,   Cum- 

tion  die  as  to  the  surviving  partner,  but  mins,  119  Ind.  148,  which  was  an  action 

he  remains  liable  for  all  claims  against  by  an  owner  of  land  against  a  city  to 

the  firm.     Accordingly,   where  a  suit  rrcover  damages  for  the  construction 

was  brought  against  two  physicians,  as  of  an  open  ditch  on  the  street  adjacent 

partners,  to  recover  for  injuries  caused  to  his  property,  whereby  his  real  estate 

by  malpractice,  and  one  of  the  defend-  had   been    depreciated   in    value    and 

anis  r  ied,  it  was  held  that  the  cause  of  rendered  uninhabitable,  and  the  means 

action  did  not  die  as  to  both  partners,  of  ingress  and  egress  to  and  from  said 

but  only  as  to  the  deceased  partner,  real  estate  obstructed,  where  the  plain- 

an  1  that  the  suit  might  proceed  to  judg-  tiff  died  during  the  pendency  of  the  ac* 

ment  as  to  the  Sjirvivoi.     Hess  e^.  Low-  tion,  it  was  held  that  his  cause  of  action 

r^y.  I2Q  Ind.  225.  survived  to  his  personal  representative. 
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such  causes  of  action  abate  in  accordance  with  the  common-law 
rules.  ^ 

A.  Seduction  and  Criminal  Conversation.  —  Seduction 
and  criminal  conversation  being  regarded  as  injuries  to  the  per- 
son, causes  of  action  therefor  did  not  survive  at  common  law; 
nor  do  they,  as  a  general  rule,  survive  under  modern  statutes;* 
but  in  a  few  jurisdictions  such  causes  of  action  have  been  included 
by  statute  among  those  which  survive.* 

i.  Libel  and  Slander.  —  Causes  of  action  for  libel  or  slander 

KinnoMta.  —  A  cause  of  action  grow-  in  favor  of  the  plaintiff.  Cox  v.  Whit- 
ing out  of  the  erection  or  continuance  field,  i8  Ala.  738. 
of  a  nuisance  will,  by  virtue  of  the  Not  an  Iignry  to  Property.  —  A  cause 
statute,  survive  against  the  legal  repre-  of  action /rr  quod  for  the  seduction  of 
sentatives  of  the  party  cieating  or  con*  a  daughter  is  not  a  cause  of  action 
tinuing  such  nuisance;  but  the  personal  arising  out  of  an  injury  to  personal 
representatives  of  a  decedent  who  has  property,  and  therefore  does  not  sur- 
created  a  nuisance  aie  not  liable  to  an  vive  the  death  of  the  person  injured, 
action  for  the  maintenance  of  such  M'Ciure  v.  Miller,  4  Hawks  (N.  Car.) 
nuisance  subsequently  to  his  death.  133. 
Sloggy  V.  Dil worth,  38  Minn.  179.  8.  In  Indiana,  under  2  Rev.  Stat.  1853, 

Uiode  Island.  —  A  cause    of    action  pp.  204,  205,  a  cause  of   action  for  se- 

grovving  out  of  the  erection  of  a  large  duction    survives     the    death    of    the 

stable  so  near  a  hotel  as  to  become  a  wrongdoer,     and     may    be     enfoiced 

nuisance  thereto  suivives  the  death  of  against    his    personal    rf  preseniative. 

the  wrongdoer  under  Rev.  Stat.,  §  10,  Gimbel  v.  Smidth,  7  Ind.  627. 

c.  176.     Aldrichv.  Howard,  8  R.  1. 125.  Under    the    Iowa     Statute    providing 

1.  Hawkins  v.  Glass,  i  Bibb  (Ky.)  that  no  action  shall  abate  by  the  death 
246;  Thayer  v.  Dudley,  3  Mass.  2g6;  of  either  party  **  if  from  the  legal 
Upper  Appomattox  Co.  v.  Hardings,  11  nature  of  the  case  it  can  survive,'*  a 
Gratt.  (Va  )  i.  cause  of  action  for  seduction  survives 

Obetmction  of  Highway.  —  A  cause  of  the  death  of  the  injured  party.    Shafer 

action  for  erecting  a  nuisance  across  a  v.  Grimes,  23  Iowa  550. 

highway,  whereby  plaintiff's  horse  has  In  New  Jersey.  —  In  Noice  v.  Brown, 

been  killed,  does  not  survive  against  39  N.  J.  L.  569,  which  was  an  action  by 

the  executors  of  the  party  who  created  an  administrator  for  the  seH.uction  of 

the   nuisance.     Hawkins    v.   Glass,    i  his    intestate's     daughter,    the    court, 

Bibb  (Ky.)  246;  Thayer  v.  Dudley,  3  commenting  on  the  Act  March  17,  1855, 

Mass.  296.     But  see  Pub.  Slat.  Mass.,  said:  *'  Following  the  liberal  intcrpre- 

c.  165,  §  I.  tation  of  the   English  statute,  we  have 

Under  the  Ohio  Btatnte  a  cause  of  ac-  held  in  this  court  that  the  word  *  tres- 

tion  for  a  nuisance  consisting  in  the  pass'  in  our  Act   is  synonymous  with 

obstruction  or  defective  condition  of  a  *  lort.'     Ten  Eyck  v.  Kunk,  31  N.  J.  L. 

street  of  an  incorporated  village  abates  428;  Hayden   v.   Vreeland,  37  N.  J.  L. 

on  the  death  of  a  party  injured  thereby.  372.     The  description  '  torts  to  the  per- 

Cardinjfton  v.  Fredericks,  46  Ohio  St.  son  and  torts  to  property,  real  and  per- 

442      And  see  supra,  3.  a.  (2)  0/]  In-  sonal,'  is  sufficiently  compiehensive  to 

Juriis  Caused  by  Defects  in  Highways,  embrace  every  possible  injury  thai  does 

2.  Sedaction.  — Garrison  v.  Burden,  not  arise  out  of  contract,  unless  injuries 
40  Ala.  513:  Brawner  v.  Sterdevant,  9  to  the  person  are  narrowed  by  con- 
Ga.  69;  Shaffer  v.  Grimes,  23  Iowa  550;  struction  to  signify  injuries  to  the  body. 
Georife  r^  Van  Horn,  9  Barb.  (N.  Y.)  The  offenses  of  seduction  and  libel, 
523;  HoUidav  v.  Parker,  23  Hun  (N.  where  no  special  damages  are  laid, 
Y.)  71;  M'Ciure  v.  Miller.  4  Hawks  are,  obviously,  strictly  personal,  being 
(N.  Car.)  133.  remedies  mainly  for  wounded  feel- 
Criminal   Conyenation  does   not   sur-  ings.     Feeling  being   as  much  a  part 

vive.  Cox  V.  Whitfield,  18  Ala.  738;  of  the  person  as  the  physical  frame, 
Clarke  v.  McClelland.  9  Pa.  St.  128^.  no  reason  appears  why  an  injury  to 
Except,  perhaps,  where  the  cause  of  the  former  is  not  as  much  a  tort  to 
action  has  been  merged  in  a  judgment     the  person   as   an   assault  would    be. 
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did  not  survive  at  common  law,  or  under  the  statute  of  4  Edward 
III.,^  and  while  they  have  been  made  to  survive,  by  express 
statutory  provisions,  in  a  few  jurisdictions,*  still  in  a  majority  of 
the  states  the  common-law  rule  remains  unchanged  in  this  respect, 

and  such  causes  of  action  are  expressly  excepted  from  those 
which  survive  under  the  statutes.' 

The  wrong  is  of  a  tviofold  character,  ^3443*     Sheik  v.  Hobson,  64  Iowa  146; 

wounding  the  person  in  his  feelings,  Carson  r'.  McFadden,  10  Iowa  91. 

and  affecting  his  property  rights,  rest-  In  Maine. —  In  Nutting  v,  Goodridge, 

ing,  as  it  does,  on  the  technical  ground  46  Me.  83,  it  was  held  that  an  action 

that,  by  the  injury,  he  lost  a  service  of  on  the  case  for  slander  survived  ihe 

some  pecuniary  value.     The  loss  of  the  death  of  the  party  injured,  and  might 

service  would  affect  the  estate  in  the  be  prosecuted  by  his  personal  represeni- 

hands  of  the  personal  representative,  ative,  under  Rev.  Slat.  1857,  c.  87,  g  8. 

and  should  give  equal  support  to  an  8.  Common-law  Bole  —  Stotntos  Exoept- 

action    by   him.     The  damages  being  ing    Libel   and    Blander  —  Alabama,  — 

partly  punitive,  the  action  should  sur-  Garrison  v.  Burden,  40  Ala.  513. 

vive,  on  the  ground  of  public  policy,  Florida,  —  Jones    v.    Townsend,    23 

that  the  punishment  may  fall  on  the  Fla.  355. 

wrongdoer.      The  case  is   within  the  Kentucky,  —  Johnson   v.  Haldeman, 

language  and  also  wiihin  the  spirit  of  (Ky.  1897)  43  S.  W.  Rep.  226. 

the  Act."  Massachusetts,  —  Norton    v,    Sewall, 

1.  At  Common  Law.  —  Nettles  v.  Bar-  106  Mass.  143;  Cummings  v.  Bird,  115 
nett,  8  Port.  (Ala.)  181;  Brawner  v,  Mass.  346:  Walters  v,  Nettleton,  5 
Sterdevant,  9  Ga.  69;  Faith  v.  Carpen-  Cush.  (Mass.)  544. 

'er,   33  Ga.   79;    Sheik  v.  Hob.^on,   64  Missouri,  —  Renfro  v.  Prior,  25  Mo. 

Iowa  146;  Hooper  v.  Gorham,  45  Me.  App.  402;  Melvin  t/.  Evans,  48  Mo.  App. 

209;    Wallers    v.    Nettleton,    5    Cush.  421;  Kingsbury  v.  Lane,  21  Mo.  115. 

(Mass.)  544;  Cummings   v.   Bird,    115  New    York,  —  Heinmuller   v.   Gray, 

Mass.  346;  Moore  v.  Bennett,  65  Barb.  (N.  Y.  Super.  Ct.  Gen.  T.)  13  Abb.  Pr. 

(N.  Y.)  338;  Lattimore  v,  Simmons,  13  N.  S.  (N.  Y.)  299;  More  v.  Bennett,  65 

S.  &  R.  (Pa.)  183;  Long  v,  Hitchcock,  Barb.  (N.  Y.)  338;  Shale  v,  Schantz,  35 

3  Ohio  274;  Alpin  v.  Morion,  21  Ohio  Hun  (N.  Y.)  622;  Wellman  v.  Sun 
St.  536;  Akers  v.  Akers,  16  Lea  (Tenn.)  Printing,  etc.,  Assoc,  66  Hun  (N.  Y.) 
7;  Taney  v,  Edwards,  27  Tex.  225;  Lee  331;  Morenus  v,  Crawford,  51  Hun  (N. 
V.  Hill,  87  Va.  497;  Henshaw  v.  Miller,  Y.)  89. 

17  How.  (U.S  ) 212;  Jones  r.  Vanzandt,  Ohio,  —  Dial  v,   Holter,  6  Ohio  St. 

4  McLean  (U.  S.)  604.  228;  Russell  v,  Sunbury,  37  Ohio  St. 

2.  In  Georgia,  —  In  Swift  Specific  Co.  372. 

V,  Davis,  76  Ga.  787,  it  was  said  to  be  Pennsylvania,  —  McCalllon  v.  Gegan, 

doubtful  whether  a  cause  of  action  for  9  Phila.  (Pa.)  240,  29  Leg.  Int.  (Pa.)  12. 

slander  or  libel  survived  under  Code,  TeHnessee.  —  Akers  v,  Akers,  16  Lea 

§2967,  providing  for  survival  incases  (Tenn.)  7;  Bolin   v,   Stewart,  7  Baxt. 

of  tort  where  the  wrongdoer  received  (Tenn.)  298. 

any  benefit  therefrom.  Libel  Governed  by  Same  Boles  at  Slander. 

But  in  Johnson  v,  Bradstreet  Co.,  87  — Where  a  statute  providing  that  ac- 

Gi.  79,  it  was  held  that  a  cause  of  ac-  tions  for  slander  shall  not  survive,  is 

lion    for   libel    survived   under  Code,  silent  as  to  actions  for  libel,  neverthe- 

§  2967,  as  amended  by  Acts  1889,  p.  73.  less  actions  for  libel  do  not  survive. 

In   McElhaney  v.  Crawford,  96  Ga.  since  slander  embraces  libel.    Johnson 

174,  however,  where  pending  an  action  v.  Haldeman,  (Ky.  1897)  43  S.  W.  Rep. 

for  libel  the  defendant  died,  it  was  held  226. 

that  the  plaintiff's  claim  against  him  The  Sappoied  Profit  Derived  byaDeee- 

for  the  libel  was  not  such  a  debt  as  to  dent  from  the  publication  of  a  libel,  or 

prevent  the  widow   from   taking  pos-  the  intent  to  gain  profit  by  its  publica- 

session  of  the  estate  without  adminis-  tion,  does  not  cause  a  right  of  action 

tration,  under  Code,  g  1762.  for  libel  to  survive  the  death  of  the 

In  Iowa  a  cause  of  action  for  slander  wrongdoer.     More  v,  Bennett,  65  Barb. 

or  libel  survives  by  virtue  of  Code,  (N.  Y.)  338. 

850  Volume  XXI. 


OftuM  Of  AetloB         SURVIVAL  OF  ACTIONS.  iz  Mieto. 

X«rg«r  in  Tardiet  «r  Jndgmont.  —  According  to  some  decisions,  how- 
ever, a  cause  of  action  for  libel  or  slander  does  not  abate  by  the 
death  of  the  defendant  after  a  verdict  or  judgment  in  favor  of 
the  plaintiff.^ 

j.  Malicious  Prosecution.  —  Causes  of  action  for  malicious 
prosecution  do  not  survive  either  at  common  law  or  under  the 
statutes  of  the  various  states.* 

4.  Fraud  —  a.  In  General.  —  Causes  of  action  for  deceit  or 
fraud  abate  at  common  law,'  and  the  rule  is  the  same  under  the 
statutes  of  some  of  the  states;^  while  in  other  jurisdictions  these 

liliel  Baniltiikg  in  Loftof  OfllM.  —  A  Conly,  isi  Mass.  550;  Bolin  v.  Stewart, 
cause  of  action  for  libel  does  not  sur-  7  Baxt.  (Tenn.)  298. 
vive  the  death  of  the  injured  party.  An  executor  cannot  maintain  an  ac- 
even  under  Gen.  Stat.,  c.  127,  §  i,  since  tion  on  the  case  for  expenses  incurred 
it  is 'not,  properly  speaking,  an  injury  by  his  testator  in  defending  a  ground- 
to  real  or  personal  estate,  even  though  less  suit.  Deming  v.  Taylor,  i  Day 
the  injured  party  lost  a  valuable  office  (Conn.)  285. 

as   the   result  thereof.    Cummings  v.  In  Maryland  it  has  been  held  that  a 

Bird,  115  Mass.  346.  cause  of  action  for  malicious  prosecu- 

EzMptlmi  to  Bid«  —  flUu&der  of  Partner-  tion  is  not  embraced  in  a  statute  pro- 
ship. —  Although  an  action  of  slander  viding  for  the  survival  of  actions  for 
would  abate  on  the  death  of  a  sole  illegal  arrest  or  false  imprisonment, 
plaintiff  before  verdict,  still,  where  the  Clark  v,  Carroll,  59  Md.  180. 
action  is  brought  by  a  firm  to  recover  Ohio.  —  Section  399  of  the  Ohio  Code 
damages  for  an  alleged  slander  relat-  provides  for  the  abatement  of  certain 
ing  to  their  financial  condition  and  actions  by  the  death  of  the  defendant, 
credit,  it  does  not  abate  by  the  death  of  among  which  are  actions  for  malicious 
one  of  the  plaintiffs,  but  the  entire  imprisonment.  Such  an  action  belongs 
cause  of  action  vests  in  the  surviv-  to  the  same  class  as  actions  for  ma- 
ing  plaintiffs.  This,  however,  is  not,  licious  prosecution,  and  not  to  that 
strictly  speaking,  a  survival  of  the  class  which  includes  actions  for  false 
cause  of  action,  as  the  entire  cause  of  imprisonment.  Ferguson  v,  Lambert, 
action  is  in  the  firm  from  the  beginning.  2  Cine.  L.  Bui.  46,  8  Fed.  Cas.  No. 
Shale  V.  Schantz.  35  Hun  (N.  Y.)  622.  4»739. 

1.  AftoraTordiotin  favor  of  the  plain-  8.  Boooit  —  At  Common  Law.  —  New- 
tiff  a  cause  of  action  for  libel  does  not  som  v,  Jackson,  29  Ga.  61;  Killen  v, 
abate  by  the  death  of  the  defendant.  Barnes,  106  Wis.  546;  Jones  v.  Van- 
Dial  V,  Holter,  6  Ohio  St.  228.  zandt,  4  McLean  (U.  S.)  604.     And  to 

After  Judgment.  —  In  Akers  v.  Akers,  the  same  effect  see  Jacksonville  St.  R. 

16  Lea  (Tenn.)  7,  which  was  an  action  Co.    v.   Chappell,    22  Fla.  616.      Ccm- 

of  libel,  where  the  defendant  died  after  pare,  however.  Baker  v.  Crandall,  78 

the  judgment   had   been    rendered  in  Mo.  584. 

favor  of   the   plaintiff,  and  an  appeal  4.  Massachusetts,  —  Leggate  c^.  Moul- 

taken,  it  was  held  that  the  recovery  of  ton,  115  Mass.  552;  Cutting  v.  Tower, 

the  judgment  merged  the  tort  on  which  14  Gray  (Mass.)  183. 

the  action  was  founded,  and  the  right  Michigan,  —  Bryant    v.     Rich,     104 

of  action   thus  became  a  debt  which  Mich.  124;  Stebbins  v.  Dean,  82  Mich. 

was  enforceable  against  the   personal  385;  Dayton  v.  Fargo,  45  Mich.  153. 

representatives  of  the  defendant.     But  Missouri,  —  Melvin  v.  Evans,  48  Mo. 

it  was    said    that    in    such  a  case    a  App.  421.      Compare  Baker  v,  Crandall. 

reversal  of   the   judgment  on   appeal  78  Mo.  584. 

would  restore  the  demand  to  its  origi-  Pennsylvania,  —  Grim  v.  Carr,  31  Pa. 

nal  character  and  result  in  an  abate-  St.  533. 

ment  of  the  right  of  action.  Virginia, — Boyles    v.    Overby,    zi 

S.  Ward  v.  Blackwood,  41  Ark.  295;  Gratt.  (Va.)  202. 

Deming  v.  Taylor,  i  Day  (Conn.)  285;  Vermont,  —  Jones  v,  Ellis,  68  Vt.  544. 

Clark  V,  Carroll,  59  Md.  180;  Nettleton  IVisconsin, — Allen  v,  Frawley,  106 

V.  Dinehart,  5  Cush.  (Mass.)  543;  Nor-  Wis.  638;  Killen  v,  Barnes.  106  Wis. 

ton  cr.  Sewall,  106  Mass.  143;  Conly  v.  546;  Lane  v,  Frawley,  102  Wis.  373. 

851  Volume  XXL 


Canset  of  Aotton           SURVIVAL  OF  ACTIONS.  Bx  DtUrto. 

various  causes  of  action  survive,  either  under  a  general  statutory 
provision  that  all  injuries  to  property  or  estate  shall  survive,*  or 

by  some  special  provision  of  the  statute.* 

In  Newsom  v,  Jackson,  26  Ga.  246,  1.  Henderson  v.  Henshall,  (C.  C.  A.) 

which  was  an  action  of  deceit,  il  was  54  Fed.  Rep.  320;    Fox  v.   Hale,  etc., 

said  to  be  very  questionable  whether  Silver  Min.  Co.,  108  Cal.  475;  Moore 

such  action  survived  against  the  legal  v.    McKinstry,  37   Hun  (N.   Y.)   194; 

representative  of  the  defendant.     Had  Marvin  v.  Inglis,  (Ct.  App.)39  How.  Pr. 

the  property  of  the  plaintiff  been  added  (K.  V.)  329;  Troup  v.  Smith,  20  Johns, 

to  the  estate  of  the  defendant,  as  in  (N.   V.)  43;  Lyon  v.   Park,   iii  N.  Y. 

cases  of  conversion,  a  suit  might  have  350;  Brackett  v,  Griswold,  103  N.  Y. 

survived,  though  sounding  in  tort.  425;    Haight   v.    Hayt,  19  N.  Y.  464; 

Fraud  in  Procuring  Verdict  to  Be  Set  Bond   v.   Smith,   4   Han  (N.   Y.)   48; 

Aside.  —  A  cause  of  action  based  on  the  Byxbie  v.  Wood,  24  N.  Y.  607;  Had- 

facl  that  the  defendant  has  wrongfully  cock  v.  Osmer,  4  N.  Y.  App.  Div.  435; 

and   fraudulently   induced  a  court  to  Arnold  v.  Lanier,   i  Law  Repos.  (N. 

set  aside  a   verdict  obtained   by   the  Car.)  529;  Reynolds  v.    Hennessy,   17 

piaintifif  in  a  prior  action  does  not  sur-  R.  I.  169. 

vive  the  death   of  the   party  injured,  In  New  York  a  cause  of  action  for 

even   under  Gen.   Stat.,   c.    127,   §  i.  fraud   and    conspiracy   by    means    of 

Leggate  v.  Mouiton,  115  Mass.  552.  which  the  defendant  has  induced  the 

^rand  in  Sale  of  Chattels.  —  Nor  does  plaintiff  to  transfer  to  a  third  person, 
a  cause  of  action  survive  for  fraud  and  for  the  benefit  of  himself  and  the  de- 
deceit  in  selling  to  a  person  certain  fendant,  a  valuable  contract,  survives 
damaged  and  poisoned  grain,  which  the  death  of  the  defendant.  Lyon 
causes  the  death  of  his  horse.  Cutting  v.  Park,  1 11  N.' Y.  350,  a'tinj^  Haight 
V.  Tower,  14  Gray  (Mass.)  183.  v.  Hayt,  19  N.  Y.  464;   Union  Bank  v. 

Waiver  of  Frand  — Snit  Ez  Contraotn.  Mott,  27  N.  Y.  633;  Brackett  v.  Gris- 

—  A  cause  of  action  against  a  person  wold,  103  N.  Y..428.  And  to  the  same 
who  has  assigned  a  note  and  mort-  effect  see  Moore  cr.  McKinstry,  37  Hun 
gage,  under  false  representations  as  to  (K.  Y.)  194;  Hadcock  v.  Osmer,  4  N. 
their  validity,   when  based  on  a  con-  Y.  App.  Div.  435. 

tract    by  such    assignor    to    pay    the  In  Korth  CaroUna  a  right  of  action  for 

amount  of  the  note  in  case  the  assignee  deceit  in  the  sale  of  chattels  survives 

is  unable  to  collect  it  by  suit,  survives  the  death  of  the  vendor,  on  the  ground 

against  the  personal  representatives  of  that  his  estate  has  been  benefited  there- 

the  assignor;  and  such   personal  rep-  by.     Arnold  v.  Lanier,  I  Law  Repos. 

resentatives  are  also  liable  for  the  ex-  (N.  Car.)  529. 

penses  of  an   unsuccessful  suit  on  the  In  Rhode  Island  a  complaint  setting 

note  by  the  assignee       The  cause  of  out  a  breach  of  duty  on  the  part  of  a 

action  in  such  a  case  is  not  based  on  mortgagee  in  the  sale  of  the  mortgaged 

fraud.     Bryant  v.  Rich,  104  Mich.  124.  property,  whereby  the  interest  of  the 

False  Representations  as  to  Another's  mortgagor  therein,  as  security  for  the 

Credit. — In  some  states  causes  of  action  surplus,  has  been  tost,  and  also  con- 

for   fraudulent   representations   as    to  taining   an   averment  of  false   repre- 

the  credit  of  a  third  party  abate.     Leg-  sentations,  states  a  case  in  which  the 

gate  V.  Mouiton,  115  Mass.  552;  Read  cause  of  action  survives  to  the  per- 

V.    Hatch,    19  Pick.  (Mass.)  47;   Hen-  sonal  representative  of  the  mortgagor, 

shaw  V.  Milter,  17  How.  (U.  S.)  212.  under   Pub.   Stat.,   c.  204,  §  8.     Rey- 

IVhere  Action  Has  Been  Commenced,  nolds  r.  Hennessy,  17  R.  I.  169. 

—  Under  the  statutes  of  Tennessee  a  2.  In  Kassachnsetts  it  was  held  that  a 
cause  of  action  for  deceitful  representa-  cause  of  action  against  the  lessor  of  a 
tions  as  to  the  credit  of  a  third  party  house  for  false  representations  to  the 
survives  the  death  of  the  injured  party  effect  that  the  house  was  healthy, 
where  he  dies  pending  a  suit  thereon;  whereas,  in  fact,  it  was  so  unhealthy 
but  if  he  dies  before  such  action  is  as  to  cause  great  sickness  in  the  lessee's 
commenced  the  cause  of  action  abates,  family,  survived  against  the  estate  of 
and  his  personal  representatives  can-  the  wrongdoer.  Cutter  v,  Hamlen, 
not  sue.     Warren  t/.  Furstenheim,   35  147  Mass.  471. 

Fed.  Rep.  691.  In  Minnesota  a  cause  of  action  for 
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A.  Fraud  in  Procuring  Marriage.  —  At  common  law  a 
cause  of  action  against  a  man  or  woman  for  fraudulent!)^  procur- 
ing a  marriage,  by  false  representations  as  to  the  death  of  a 
former  husband  or  wife,  or  by  other  means,  does  not  survive;* 
but  the  rule  is  otherwise  under  the  statutes  of  some  of  the  states.' 
6.  Negligence  of  Attorney.  —  It  is  now  generally  held  that  a 
cause  of  action  against  an  attorney  for  negligence  survives  the 
death  of  either  party,'  although  it  seems  that  the  rule  was  other- 
fraud  and  deceit  survives  under  Geo.  intestate's  household  survived  against 
Slat.  1894,  g  5912.  Billson  v.  Under-  his  administrator, 
berg,  66  Minn.  66.  In  New  Tork.  —  In   Forster  v.  Can- 

In  Ohio  a  cause  of  action  for  fraud  or  toni«  ig  N.  Y.  App.  Div.  306,  where  a 
deceit  committed  in  the  sale  of  prop-  woman  brought  an  action  against  an 
erty,  real  or  personal,  survives.  Rus-  executor  to  recover  for  her  services  as 
sell  V,  Sunbury,  37  Ohio  St.  372.  houselceeper  of  the  testator,  and  it  ap- 

VnAn  tha  Statntas  of  Oregon  (Oregon  peared  that  by  an  agreement  between 
Code,  §§  365,  366)  an  action  against  a  the  plaintiff  and  the  deceased,  the 
party  for  the  recovery  of  damages  former  had  procured  a  divorce  from 
alleged  to  have  been  incurred  by  the  her  husband  and  lived  with  the  de- 
plaintiff  in  the  sale  of  his  stoclc  in  a  ceased  for  seven  years,  without  mar- 
corporation,  by  reason  of  a  misrepre-  riage,  it  was  held  that  the  plaintiff's 
sentation  of  the  defendant  concerning  cause  of  action  survived  the  death  of 
the  same  while  acting  as  a  director  of  the  decedent,  notwithstanding  her  con- 
said  company,  survives  the  death  of  duct,  as  shown  by  the  averments  of 
the  plaintiff.  Barlcerr.  Ladd,  3  Sawy.  the  complaint,  was  immoral  and  con- 
(U.  S.)  44.  trary  to  public  policy.     Reversing  For- 

1.  Payne's  Appeal,  65  Conn.  397;  sier  v.  Cantoni,  19  N.  Y.  App.  Div.  306. 
Wtthee  V.  Broolcs,  65  Me.  14;  Price  v.  8.  Stimpson  v.  Sprague,  6  Me.  470; 
Price,  75  N.  Y.  244;  Grim  v.  Carr,  31  Jenlctns  v.  French.  58  N.  H.  532;  Tich- 
Pa.  St.  S33-  enor  v,  Hayes,  41  N.  J.  L.  193;  Elder 

The  Bight  to  Impeach  a  Marriage  on  tho  v.  Bogardus,  Hill  &  D.  Supp.  (N.  Y.) 

Ground  of  Fraud  is  personal,  and  where  116;  Miller  v.  Wilson,  24  Pa.  St.  114. 
it  is  not  exercised  by  the  husband  dur-        Distinetiona  Between  Fortti  of  Action, 

ing  his  lifetime,  it  cannot  be  exercised,  —  In  Tichenor  v.   Hayes,  41   N.  J.  L. 

after  his  death,  by  his  personal  repre-  193,  which  was  an  action  against  an 

sentatives;  at  least,  where  he  dies  with-  administrator  of  an  attorney  at  law  for 

out  discovering  the  fraud.     Tomppert  negligence  and  deceit  on  the  part  of 

r.  Tomppert,  13  Bush  (Ky.)  326.  the   attorney,  the   court  said:     "The 

2.  In  Maine  an  action  on  the  case  action  as  to  form  is  in  tort.  I  do  not 
against  a  man  for  inducing  a  woman  understand,  from  the  brief  of  the  coun- 
to  marry  him  by  false  representations  sel  of  the  defendant,  that  it  is  con« 
that  he  was  single,  survives  against  tended  that  if  the  suit  had  been  in  the 
the  personal  representatives  of  the  mode  of  an  action  ex  contractu  for  the 
wrongdoer,  by  virtue  of  Rev.  Stat.,  c.  nonperformance  of  the  implied  con- 
87.  §  8.     Withee  v.  Brooks,  65  Me.  14.  tract  that  the  attorney  would  exercise 

In  MiMonri.  —  In  Higgins  r/.  Breen,  due  ckre  and  skill  touching  the  bnsi- 

9  Mo.  497,  which  was  an  action  of  as-  ness  of   his   client,    that   such   action 

sumpsit  brought  by  a  woman  against  would  not  have  survived.     Upon  this 

an  administrator,  based  on  the  ground  point  the  law  is  settled  by  numerous 

that  the  decedent   falsely  represented  decisions.     In  some  of  these  the  dis. 

to   the    plaintiff   that  he   was  a  wid-  ttnction,  with  respect  to  the  capacity 

ower,   and    free    to  marry,   in   conse-  to  survive,   that    exists    between   the 

quence  of  which  plaintiff  married  and  forms  of  assumpsit  and  tort,  is  sharply 

lived  with  him  and  took  care  of  his  drawn.   Such,  in  this  particular,  is  the 

household,  and  that  after  his  death  it  aspect  of  Knights  v,  Quarles,  2  Bred, 

was  found  that  he  had  a  former  wife  &  B.  102,  6  E.  C.  L.  55,  which  was  a 

living,  it  was  held  that  the  plaintiff's  suit  in  assumpsit  by  an  administrator, 

right  of  action  for  work  and  labor  per-  growing  out  of  an  undertaking  by  the 

formed  by  her  in  taking  care  of  the  defendant,  who  was  an  attorney,   to 
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wise  at  common  law.* 

V.  Causes  of  Actiok  Aoaikst  Officebs  aitd  Theib  Deputies 
—  1.  Against  Sheriffs  and  Constables  —  a.  For  Their  Own  Mis- 
feasance. —  At  Common  Law  causes  of  action  against  sheriffs  and 
constables  for  escapes,  false  returns,  or  other  misfeasances,  did 
not  survive  the  death  of  either  party.* 

Statutory  Proyisions.  —  While  this  rule  was  altered  in  favor  of  the 
personal  representative  of  the  party  injured,  by  the  statute  of 
Edward  III.,  it  remained  unchanged  under  those  statutes  as  to 
the  representatives  of  the  wrongdoer.'  Under  modern  statutes 
it  is  generally  held  that  such  causes  of  action  survive  the 
death  of  either  party  ;^  but  in  a  few  jurisdictions  the  rule  has 

investigate  and  see  that  a  title  about  to  sona^  so  far  as  relates  to  the  liability  of 
be  conveyed  to  the  intestate  was  a  the  representatives  of  the  wrongdoer, 
good  one,  the  breach  being  that  the  de-  remains  untouched,  except  so  far  as 
fendant  failed  to  do  so,  and  that  the  it  is  specifically  altered  by  statute, 
intestate  inconsequence  took  an  insuffi-  Theiefore,  although  an  executor  may 
cieni  title,  to  the  injury  of  his  personal  maintain  an  action  of  escape  against 
estate.  On  these  facts,  the  judicial  the  sheriff,  yet  the  plaintiff  or  his  rep- 
opinion  was  that  such  cause  of  action  resentative  can  not  maintain  such  action 
survived  to  the  personal  representa-  against  the  executor  or  administrator 
tive,  such  result  being  reached  by  the  of  the  sheriff.  Per  Holt,  C.  J.,  in  Ber- 
rules  of  the  common  law,  irrespectively  wick  v.  Andrews,  2  Ld.  Raym.  973." 
of  any  statutory  modification."  Cunningham  v.  Jaques,  19  N.  J.  L.  4a. 

1.  Stanley  v.  Vogel,  9  Mo.   App.  98;  See  also  Ten  Eyck  v.  Runk,  31  N.  J. 
Elder  v,   Bogardus,    Hill  &   D.  Supp.  L.  428;  Williams  v.  Gary,  4  Mod.  403; 
(N.  Y.)  116;    Lee  z/.  Hill.  87  Va.  497;  Higgins  v.  Breen,  9  Mo.  497. 
Henshaw  v.  Miller,  17  How.  (U  S.)  212.  4.  Failure  to  Betum  Ezeontioii.  —  In 

Where  Special  Damage  Is  Hot  Alleged.  Arkansas  the  personal  representatives 

—  At  common  law  a  cause  of  action  and  sureties  of  a  deceased  officer  are 

against  an  attorney  for  breach  of  an  liable  for  a  failure  of  the  decedent  to 

implied  promise  to  Investigate  the  title  return  an  execution  within  the  time 

to  a  freehold  estate,  does  not  survive  prescribed  by  law.     Wilson  r.  Young, 

to  ihe  executor  of  the  purchaser,  un-  58  Ark.  593. 

less  special  damage  is  alleged.     Hen-  Escape  Out  of  Final  Prooeii.  —  Under 

shaw  V.    Miller,  17  How.  (U.  S.)  212,  the  statutes  of  (7^<7r^iVz  a  cause  of  action 

citing  Knights  v.  Quarles,  4  Moo.  532.  against  a  sheriff  for  an  escape  out  of 

2  Brod.  &  B.  102,  6  E.  C.  L.  55;  Cham-  final  process  survives  against  his  per- 

berlain  v,  Williamson,  2  M.  &  S.  408.  sonal  representatives.     Neal   v.   Hay- 

2.  Escape  Out  of  Final  Proooss.  —  By  good,  i  Ga.  514. 

the   weight  of  authority  an  action  of  Ezoossiye  Levy  and  Sale  —  GonTarsioii 

debt  for  escape  out  of  final  process  did  of  Proceeds.  —  In   Lynn   v,   Sisk,   9   B. 

not  survive  against  the  representatives  Mon.  (Ky.)  135,  which  was  an  action 

of  the  sheriff  at  common  law.     Neal  v,  against  a  sheriff  for  making  an  exces- 

Haygood,  i  Ga.  514.  sive  levy  and   sale  on  an  execution. 

The  Executor  of  a  Jailer  was  not  liable  and  for  converting  the  proceeds  of  the 
at  common  law  to  an  action  of  trespass  sale  to  his  own  use,  wh:re  the  defend- 
for  an  escape  during  the  lifetime  of  ant  died  pending  suit,  it  was  held  that 
his  testator.  Cravath  v.  Plympton,  13  under  the  statutes  of  Kentucky  the  ac- 
Mass.  454,  citing  Hambly  v,  Trott,  I  tion  might  be  revived  against  his  ex- 
Co  wp.  371.  ecutor,  by  scire  facias. 

Fake  Betorn.  —  A  cause  of  action  in  A  Right  of  Action  for  a  False  Eetnni 

trespass  on  the  case  for  a  false  return  survives  the  death  of  the  sheriff.     Tew- 

upon  process  did  not  survive  the  death  ett  v.  Weaver,  10  Mo.  234.     Or  of  the 

of  the  party  injured  at  common  law.  party  interested.     Benjamin  t/.  Smith, 

Barrett  v.  Copeland,  20  Vt.  244.  17  Wend.  (N.  Y.)  208. 

8.  English  Statutes  Construed.  —  "  The  Failure  to  Bgquiro  Jostifleation  of  Sure- 
rule  of  actio  personalis  moritur  cum  per-  ties  on  Bail  Bond.  —  Where  an  order  of 
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been  held  to  be  otherwise,* 

d.  For  Misfeasance  of  Deputies.  —  In  a  majority  of  the 
states  it  is  held  that  causes  of  action  against  sheriffs  and  consta- 
bles, based  on  the  defaults  or  misfeasances  of  their  deputies,  sur- 
vive the  death  of  either  party,*  although  in  some  jurisdictions 

attest  is  issued  in  an  action  for  per-  Failura  to  Tako  Bond.  —  As  an  escape 

sonal  injuries  the  sheriff  is  bound  by  is  a  tortious  and  criminal  act,  an  action 

law  to  require  justification  by  tlie  sure-  therefor  against  the  sherifif  must  be 

ties  on  the  tail  bond,  and  if  he  fails  to  entirely  tx   delicto^   and  consequently 

do  so  a  cause  of  action  based  on  such  does  not  survive  against  his  executor 

failure  survives  against  his  personal  or  administrator;   and  the  neglect  to 

representatives.    Hamilton  v,  Gorman,  take  any  bond,  or  a  sufficient  bond, 

(C.  PI.  Spec.  T.)  25  Civ.   Pro.  (N.  Y.)  whether  a  bail  bond  or  a  bond  for  the 

70,  14  Misc.  (N.  v.)  114.  limits,  is  an  injury  of  the  same  nature, 

Nogloet  to  Tako  Body  of  I>obtor  in  Exe-  and  therefore  a  cause  of  action  based 
ention.  —  In  Dininny  v.  Fay,  38  Barb,  thereon  docs  not  survive.  Cunning- 
(N.  Y.)  18,  wherein  it  was  held  that  a  ham  v.  Jaques.  19  N.  J.  L.  42. 
cause  of  action  against  a  sherifif  for  Penidty  for  FaUuro  to  Betnm  Prooeos. 
failure  to  take  the  body  of  a  judgment  —  A  cause  of  aciion  lo  recover  a  pen- 
debtor  in  execution  survived  to  the  alty  against  a  sherifif  for  failure  to  re- 
personal  representative  of  the  judg-  turn  process  does  not  survive  against 
ment  creditor,  the  court  said:  *' It  his  personal  representatives.  Mason 
has  been  held  that  an  executor  could  v,  Ballew,  13  Ired.  L.  (N.  Car.)  483. 
maintain  case  for  a  false  return  to  final  And  see  Rhodes  v,  Gregory,  2  Hayw. 
process.      Williams  v,  Cary,   4  Mod.  (N.  Car.)  351. 

403.  12  Mod.  71.    This  was  upon  the  False  Setnrn.  —  An  action  on  the  case 

ground   that  it  was  an  injury  to  the  against  a  sherifif  for  a  false  return  upon 

estate.     In  that  case  the  under  sherifif  process  does  not  survive  the  death  of 

had  actually  levied  more  than  he  had  the  party  injured   under    Rev.    Stat, 

returned.    And  so  for  an  escape  on  1839,  p.  269.     Barrett  v.  Copeland,   20 

final  process.     It  seems  to  have  been  Vt.  244. 

sometimes  doubled  whether  the  ex-  8.  Dayton  v.  Lynes,  30  Conn.  351; 
ecutor  could  have  an  action  against  the  Valentine  v.  Norton,  30  Me.  194;  Rice 
sherifif  for  an  escape  upon  mesne  pro-  v,  Hosmer,  12  Mass.  127;  Paine  v. 
cess.  But  upon  principle,  as  Mr.  Chitty  Ulmer,  7  Mass.  317;  Mellen  f.  Bald- 
says,  he  may.  See  i  Chit.  PI.  79,  80,  win,  4  Mass.  480;  Bellowft  v.  Allen,  22 
and  cases  there  cited.  The  principle  Vt.  loiS;  Dana  v.  Lull,  21  Vt.  383. 
upon  which  the  action  is  maintained  Where  a  Deputy  flheriif  Hat  Committed 
for  the  escape  is,  that  the  body  is  a  a  Fraud  in  his  official  duties,  and  the 
pledge  for  the  debt,  and  by  the  loss  of  party  injured  brings  an  action  on  the 
the  pledge  the  estate  is  injured.*'  case  for  damages  against  the  sherifif, 

1.  Failure  to  Make  Money  on  Exeention.  the  cause  of  action  survives  against  the 

—  In  Alabama  an  action  against  a  con-  administrator  of  the  latter.  Dayton  v. 
stable  for  failure  by  negligence  to  Lynes,  30  Conn.  351.  Compare  yi'Ew^n 
make  the    money  on    an    execution,  v.  Pitkin,  i  Root  (Conn.)  216. 

abates  on  the  death  of  the  defendant.  In  Maine,  by  statute,  actions  for  mal- 

Logan  V.  Barclay,  3  Ala.  361.  feasance  or  misfeasance  of  any  sherifif 

Miifeasanceof  Gonstablo.  — In  Gent  V.  or  of    his  deputies  may  be    brought 

Gray,  2g  Me.  462,  it  was  held  that  an  against  the  executor  or  administrator 

action  of  tort  against  a  constable  for  of  the  sherifif  in  the  same  manner  as  if 

misfeasance  did  not  survive  the  death  the  cause  of  action  survived  against 

of  the  constable,  either  at  common  law  the  executor  or  administrator  at  com* 

or  under  Rev.  Stat.,  c.  104,  §§  18,  36.  mon  law.    Valentine  v.  Norton,  30  Me. 

Assault  by  Conitable  in  Making  Arrest.  194. 

—  A  cause  of  action  against  a  constable  And  in  Mswachusetts  the  rule  is  the 
for  assault  upon  the  plaintiff  in  arrest-  same.  Mellen  v,  Baldwin,  4  Mass.  480. 
ing  him  does  not  survive  the  death  In  Vermont  a  cause  of  action  against 
of  the  constable.  Melvin  v,  Evans,  48  a  sheriff  for  the  default  of  his  deputy 
Mo.  App.  421.  in  failing  to  pay  over  money  collected 
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such  survival  is  limited  to  cases  where  the  wrongdoer's  estate  has 
been  benefited  by  his  malfeasance.^ 

2.  Against  DeputieA  —  A  cause  of  action  against  a  deputy 
sheriff  for  misfeasance  does  not  survive  against  his  personal  rep- 
resentatives, the  only  remedy  being  an  action  against  the  sheriff 
or  his  personal  representatives.* 

3.  Against  Postmaster  for  Misfeasance  of  Clerk.  —  In  New  York 
it  has  been  held  that  the  liability  of  a  postmaster  for  the  embez- 
zlement of  money  by  a  clerk  in  the  post-office  does  not  survive 
against  his  ]>ersonal  representatives.' 

VI  Statutort  Causes  of  Actiok — 1.  Under  Penal  Statutes— 
Ai  a  General  Role,  and  in  the  absence  of  statutory  provisions  to  the 
contrary,  a  right  to  sue  for  the  recovery  of  a  statutory  penalty 
does  not  survive  the  death  of  either  party.* 

on  an  execution  survives  against  the  Godwin,  (N.  Y.  City  Ct.  Gen.  T.)  5  N. 

estate  of  the  sheriff.     BeUows  t/.  Allen,  Y.  Supp.  257;  Stokes  v.  Stickney,  96 

32  Vt.  108.  N.  Y.  323;    Brackett  r.  Griswold,  103 

Likewise   the    personal    represcnta'  N.  Y.  425. 

tives  of  the  party  injured  may  sue  the  North  Carolina,  —  Blount  ».  Fisk,  I 

sheriff  for  a  default  of  his  deputy  in  Hayw.  (N.  Car.)  502;  Estis  v.  Lenox, 

failing  to  keep  property  attached  upon  Conf.  Rep.  (N.  Car.)  72. 

mesne  process,  and  in  failing  to  deliver  South  Carolina.  —  Allen  v.  Petty,  58 

such   property    as    required    by    law.  S.  Car.  240. 

Dana  v.  Lull,  21  Vt.  383,  distinguishing  Tennessee,  —  Governor  v,  McManus, 

Barrett  v,  Copeland,  20  Vt.  244.  11  Humph.  (Tenn.)  152. 

1.  People  V.  Gibbs,  9  Wend.  (N.  Y.)  Texas.  —  State  v,  Schuenemann,  18 
29;  U.  S.  V.  Daniel,  6  How.  (U.  S.)  ii.  Tex.  Civ.  App.  485. 

False  Betum  by  U.  8.  Deputy  Marshal.  Wisconsin,  —  Killen   v,   Barnes,  106 

—  In  U.  S.  V.  Daniel,  6  How.  (U.  S.)  Wis.  546. 

II,  it  was  held  that  a  cause  of  action  United   States,  —  U.   S.  v,  Daniel,  6 

against  a  marshal  for  a  false  return  by  How.  (U.S.)  13;  Schreiber  v.  Sharpless, 

one  of  his  deputies,  and  for  imperfect  no   U.   S.  76  {affirming   Schreiber  v. 

and  insufficient  entries  made  by  such  Sharpless,  17  Fed.  Rep.  589);  Jones  v, 

deputy  on  an  execution,  did  not  survive  Vanzandt,  4  McLean  (U.  S.)  604. 

the  death  of  the  marshal,  although  the  Beason  for  tho  Bole.  —  In   Davis  v. 

rule  would  hai^e  b?en  otherwise  if  the  State,  119  Ind.  555,  the  court,  in  dis- 

deputy  had  received  property  or  money  cussing    survivorship    of    causes    of 

as  a  result  of  his  malfeasance.  action   for  the   recovery  of  penalties, 

2.  Valentine  v.  Norton,  30  Me.  194;  said:  "Although  by  the  common  law 
Cravath  v,  Plympton,  13  Mass.  454.  the  action  was  in  the  nature  of  a  civil 

8.  Franklin  v.  Low,  i  Johns.  (N.  Y.)  information  for  a  debt,  qui  tarn  actions 

396.  on  penal    statutes  were   nevertheless 

4.  Alabama,  —  Willis  v,  Byrne,  106  designated  as  actions  ex  delicto,  sound- 
Ala.  425.  ing  in  tort,  and  were  therefore  within 

Connecticut,  —  Mitchell  v,  Hotchkiss,  the    common  law   maxim    which    de- 

48  Conn.  9.                                               -  clared  that  all  personal  actions  were 

Illinois,  —  Diversey  v.  Smith,  103  extinguished  by  the  death  of  the  tort- 
Ill.  378.  feasor.       The   common-law   rule   pre- 

Kentucky, — Cowan  v,  Campbell,  17  vails  generally  in  the  United  States, 

B.  Mon.  (Ky.)  522.  and  actions  to  recover  penalties  pre- 

Massachusetts, — Little  v,  Conant,  2  scribed  by  statute  cannot  be  main- 
Pick.  (Mass.)  527;  Yarter  v.  Flagg,  143  tained  against  the  personal  representa- 
Mass.  280.  tive  of  a  deceased  wrongdoer,  except 

New    Hampshire,  —  Stewart  v,   Lee,  in  cases  where  the  survivorship  of  such 

(M.  H.  1900)  46  All.  Rep.  31.  actions  is  controlled  by  statute." 

New    York,  —  California    Bank    v.  Joint  Bight  of  Action.  —  In  Wright  v, 

Collins,  5  Hun  (N.  Y.)  209;  Dalton  v,  Eldred,  2  D.  Chip.  (Vt.)  37,  it  was  held 
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nivftnttioiii  of  Biil«.  —  In  accordance  with  this  general  rule  it  has 
been  held  that  the  following  causes  of  action  abate  by  death,  to 
wit:  causes  of  action  to  recover  statutory  penalties  against  liquor 
dealers  for  violations  of  their  bonds;  ^  to  recover  penalties 
against  the  owners  of  resorts  in  which  money  has  been  lost  by 
gambling;  •  to  recover  penalties  for  usury ;  *  to  recover  penalties 
for  wrongfully  issuing  marriage  licenses;^  to  recover  penalties 
against  officers  for  taking  illegal  fees  '  or  for  violation  of  their 
official  bonds;*  to  recover  a  penalty  against  a  merchant  for 
postdating  items  of  an  account;^  to  recover  the  penalty  for 
making  false  answers  on  a  statutory  examination ;  ^  and  causes  of 
action  to  recover  penalties  for  violations  of  the  revenue  laws  of 
the  United  States.* 

SxoipiioBs  to  Bole.  —  In  Indiana  and  Missouri^  however,  contrary 
to  the  general  rule,  certain  causes  of  action  to  recover  statutory 
penalties  have  been  held  to  survive.** 

2.  Vnder  Bemedial  Statutes.  —  As  a  general  rule  causes  of  action 
arising  under  remedial  statutes  survive;  **  but  this  rule  does  not 

that  where  one  of  two  joint  creditors,  action  under  the  Act  of  March  28,  1814, 

who  had  sued  qui  tarn  to  recover  the  to  recover  a  penalty   for  illegal   fees 

penalty  against  fraudulent  conveyance,  taken  by  the  officer, 

died  pending  suit,  the  right  of  action  6.  Fite  v.   Lander,   7  Jones  L.  (N. 

survived  to  his  co-plaintiff.  Car.)  247. 

1.  Nolan  V.  Tennison,  21  Tex.  Civ.  7.  Watson  v.  Loop,  is  Tex.  11. 
App.  332;    State  V.  Schuenemann,   18  8.  Stillman  v.    Hollenbeck,  4  Allen 
Tex.  Civ.  App.  485.  (Mass.)  391. 

Aotion  to  Eaoover  Liquidated  Damages.  9.  U.  S.  v.  Korn,  Gilp.  (U.  S.)  49,  26 

—  It  seems  that  a  cause  of  action  to  Fed.  Cas.  No.  15,543;  U.  S.  v.  De  Goer, 

recover  a  certain  sum  as  "  liquidated  38  Fed.  Rep.  80. 

damages'*  for  a  breach  of  the  con-  10.  In  Indiana  a  cause  of  action  against 

ditions  of  such  a  bond,  under  a  statute  a   telegraph   company   to  recover  the 

authorizing  such  recovery  by  any  per-  statutory  penalty  for  a  breach  of  duty 

son  aggrieved,  does  not  abate  by  the  survives  ihe    death    of    the    original 

death  of  the   person  to  whom  it  has  plaintiff.     Western  Union  Tel.  Co.  v, 

accrued  pending  the  action.      Nolan  Scircle,  103  Ind.  227. 

V.  Tennison,  21  Tex.  Civ.  App.  332.  Likewise  a  cause  of  action  to  recover 

2.  Yarter  v,  Flagg,  143  Mass.  280.  the  statutory  penally  for  giving  a  false 
8.  Smith  v.  Walker,  2  Law  Repos.  or  fraudulent  list  or  statement  of  taxa- 

(N.    Car.)     245;    Benson   v.   Egerton,  ble  personal  property,  survives  against 

Brayt.  (Vt.)  21.  the  personal  representative  of  the  party 

The  Bight  to  Set  Up  a  Coonterelaim  for  who  gives  such  list,  under  the  Revised 

Uinrions  Interest  Paid,  under  Rev.  Stat  Statutes  of  1881.     Davis  v.  State,  iiq 

S.  Car.,  ^  1391,  does  not  survive  the  Ind.  555:   Western  Union  Tel.  Co.  v, 

death  of  the  party  paying  the  same,  as  Sciicle,  103  Ind.  227. 

the  right  to  recover  such  payment  is  in  In  Missouri  a  cause  of  action  to  re- 

the  nature  of  a  penalty.   Allen  c.  Petty,  cover  the   statutory  penalty  against  a 

58  S.  Car.  240.  mortgagee    for   failure    or   refusal   to 

4.  Wrongful  Issuing  of  Marriage  acknowledge  satisfaction  of  a  mort- 
License.  —  Fairley  v.  Davis,  6  Ala.  375;  gage,  as  provided  by  statute,  survives 
Willis  V.  Byrne,  106  Ala.  425.  against    his    personal    representative. 

5.  Penalty  for  Exacting  Illegal  Fee.  —  Wiener  v  Peacock,  31  Mo.  App.  238. 
In  Reed  v.  Cist.  7  S.  &  R.  (Pa.)  184,  it  11.  Sight  of  Action  Against  Assignee  in 
was  held  that  while  an  administrator  Bankruptey.  —  The  death  of  an  assignee 
might  recover  back  sums  paid  by  his  in  bankruptcy  pending  an  action 
intestate  to  an  officer  beyond  the  legal  against  him  for  wrongfully  paying 
amount  due,  he  could  not  maintain  an  assets  to    creditors  of    the    bankrupt 

357  Volume  XXI. 


GAQMf  of  Aetion        SURVIVAL  OF  ACTIONS.   Againit StooUioldm. 

apply  to  a  statutory  right  to  contest  an  election.^ 

Tn.  Cavsss  of  Action  Aoainst  Stocxeoldebs  ahd  Cobpobate 
Officebs  —  1.  Against  Stockholders.  —  Statutory  liabilities  of 
stockholders  in  corporations,  for  corporate  debts,  survive  against 
the  personal  representatives  of  deceased  stockholders,  where  the 
statutes  creating  such  liabilities  are  remedial  in  their  nature;* 
but  where  the  liability  is  penal  a  cause  of  action  based  thereon 
dies  with  the  person.' 

2.  Against  Corporate  Officers.  —  Causes  of  action  against  officers 
of  corporations  based  on  misappropriation  or  diversion  of  cor- 
porate funds  by  them  survive  against  their  personal  representa- 
tives ;  ^  and  the  same  is  generally  true  of  causes  of  action  against 
directors  or  other  officers  of  banks,  based  on  their  negligence  or 
misfeasance,  whereby  loss  has  resulted  to  the  bank  or  its  depos- 
itors.'    Rights  of  action,  however,  which  are  based  on  liabilities 

other  than  the  plalntifiF,  does  not  result  money  paid  on  such  contracts  may  be 

in  an  abatement  of  the  cause  of  action,  recovered  by  the  party  paying  it,  by 

U.  S.  V.  Dewey,  39  Fed.  Rep.  251.  suit  in  any  court  of  competent  juris- 

Violation  of  Ezdte  Law.  —  A  statutory  diction      It    has    been  held  that  this 

right  of  action  to  recover  back  money  statutory   right  of    action   to  recover 

paid   for  liquor  sold   contrary  to  law  money  paid  on  such  contracts  survives 

survives   against  the   personal   repre-  the  death  of  the  party  who  made  the 

sentatives  of  the  seller.     Yearteau  v,  payment;  and   if  such   party   was  in- 

Bacon,  65  Vt.  516.  solvent,  the  right  passes,  as  part  of  the 

LiaMUtyforValiie  of  Property  Stolen. —  estate,  to  his  assignee  in  insolvency. 

A  cause  of   action    under    Pub.  Stat.  Rued  v.  Cooper,  109  Cal.  682. 

R.  I.,  c.  204,  §  22,  providing  that  a  per-  Sight  of  Witnesa  to  BocoTor  Attondaaoe 

son  convicted  of  larceny  shall  be  liable  Fees.  —  A  cause  of  action  to   recover 

to  the  owner  of  the  property  taken,  for  expenses  incurred   for  traveling    and 

twice  the  value  thereof  if  it  is  not  re-  attendance  on  a  caption  of  depositions, 

stored,  or  to  the  value  thereof  in  case  of  agreeably  to  notice  given,  survives  to 

restoration,  survives  the  death  of  the  theadministratorof  the  plaintiff.     Wil- 

plaintiff,  under  Pub.  Stat.,  c.  204,  §  8.  son  v,  Knox,  12  N.  H.  347. 

The  statute  is  remedial  and  not  penal.  1.  Hargett  v,  Parrish,  114  Ala.  515. 

Aylsworth  v.  Curtis,  19  R.  I.  517,  dis-  2.  Chase  v.  Lord,  77N.  Y.  i;  Cochran 

tinguishing  O'Reilly  v.  New  York,  etc..  v,  Wiechers.  119  N.  Y.  399;  Gianella  c. 

R.  Co.,  16  R.  I.  388.  Bigelow,  96  Wis.  185. 

Trial  of  Sight  of  Property.  —  If  the  8.  Diversey  v.  Smith,  103  111.  378. 
plaintiff  in  execution  dies  pending  a  ITnder  Kassaohiisetts  Statute.  —  In  Ba- 
trial  of  the  right  of  property  under  the  con  v,  Pomeroy,  104  Mass.  577,  it  was 
statute,  the  proceeding  may  be  revived  said  that  the  statutory  liability  of  a 
in  the  name  of  his  executor  or  admin-  stockholder  for  the  debts  of  a  manu- 
istrator,  since  the  cause  of  action  in  facturing  corporation  was  limited  to 
such  a  case,  which  consists  in  the  right  the  debts  created  while  he  was  a  stock- 
to  have  certain  specific  personal  prop-  holder,  and  that  it  had  been  repeatedly 
erty  condemned  by  the  judgment  of  a  held  that,  in  the  absence  of  express 
competent  court  to  the  satisfaction  of  provision  for  its  continuance,  such  lia- 
a  certain  judgment  before  rendered,  biliiy  terminated  with  his  death.  Citing 
survives  the  death  of  the  plaintiff.  Child  v.  Coffin,  17  Mass.  64;  Ripley  v, 
Gayle  v.  Bancroft,  22  Ala.  316.  Sampson,  10  Pick.  (Mass.)  371;  Dane 

Secotery  of  Money  Paid  in  Unlawful  v.  Dane  Mfg.  Co.,  14  Gray  (Mass.)  488. 

Stook  Traniaotion.  —  In  California  it  is  4.  Wineburgh  v.  U.  S.  Steam,  etc.,  R. 

provided  by  statute  that  all  contracts  Advertising  Co.,  173  Mass.  60;  Pierson 

for   the  sale  of  shares  of  the  capital  v.  Morgan,  (Supm.  Ct.  Gen.  T.)  17  Civ. 

stock  of  any  corporation  or  association  Pro.  (N.  Y.)  124. 

on   margin,   or   to   be  delivered   at  a  5.  Dodd  v.  Wilkinson,  41   N.  J.  Eq. 

future  day,  shall  be  void,  and  that  any  566;  O'Brien  v,   Blant,  17  N.  Y.  App. 

358  Volume  XXI. 


iBfriacnmiar  SURVIVAL  OF  ACTIONS.     Pfttmt  or  Copyright. 

imposed  on  corporate  officers  by  statutes  which  are  penal  in  their 
nature  do  not  survive;^  nor  can  the  personal  representative  be 
sued  where  the  statutory  liability  imposed  on  his  decedent  was 
of  an  entirely  personal  character.' 

Failure  to  Vile  Aaaiial  Sepert  —  Filing  of  Falie  Beport.  —  The  statutory 
liability  of  the  officers  of  a  corporation  for  failure  to  file  an  annual 
report  of  the  condition  of  the  company,  or  for  filing  a  false  report, 
being  penal  in  its  nature,  a  cause  of  action  based  thereon  does 
not  survive,'  unless  perhaps  it  be  in  a  case  where  such  cause  of 
action  has  been  merged  in  a  judgment  in  favor  of  the  plaintiff.* 

ym  IVFBnresMEVT  of  Pateht  ob  Coptbioht.  —  Causes  of 
action  in  equity  for  the  infringement  of  patents  survive  the  death 
of  either  party.*  But  it  has  been  held  that  a  cause  of  action  to 
recover  a  penalty,  imposed  by  an  act  of  Congress,  for  the  infringe- 
ment of  a  copyright,  does  not  survive  the  death  of  the  wrongdoer.* 

Div.  a88;  Warren  v,  Robinson,  (Utah  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  471. 

1900)  61   Pac.   Rep.   28;   Stephens    v.  it  was  held  that  while  a  cause  of  action 

Overstolz,  43  Fed.  Rep.  465.     Compare^  against  a  trustee  of  a  manufacturng 

however.   Witters  v,   Foster,   26  Fed.  corporation  to  recover  the  penalty  for 

Rep*  737-  failure  to  file  an  annual  report  did  not 

Vagleet  of  Duty  by  a  Bank  Gaihier  in  survive  the  death  of  the  defendant,  it 

failing  to  present  notes  to  the  directors  did  survive  the  death  of  the  plaintiff, 

of  the  bank,  for  their  approval,  before  And  to  the  same  effect  was  Zoller  v. 

discounting  them,  in  failing  to  keep  a  O'Keeffe,   (N.   Y.  City  Ct.   Tr.  T.)  15 

note  current  so  as  to  prevent  the  bar  Abb.  N.  Cas.  (N.  Y.)  483.     But  to  the 

of  the  statute  of   limitations,  and  in  contrary  see  Carr  v.  Rischer,  119  N.  Y. 

allowing  a  person  of  bad  financial  rep u-  117,  and  the  other  cases  cited  in  the 

tation   to  overdraw  his  account,  is  a  note  immediately  preceding, 

tort,  and  a  cause  of  action  therefor  does  Joint  Liability.  —  In  Cithers  v.  Clarke, 

not  survive  against  his  esute.  Brandon  158  Pa.  St.  616,  it  was  held  that  if  the 

First  Nat.  Bank  v.  Briggs,  70  Vt.  599.  directors  of  a  corporation  were  jointly 

1.  Diversey  v.  Smith,  103  111.  378;  liable  for  the  debts  of  the  corporation 
Moies  V.  Sprague,  9  R.  I.  541;  Killen  because  of  the  making  of  a  false  report, 
V,  Barnes,  106  Wis.  546.  and    one    of    them    died    before  suit 

In  Killen  v,  Barnes,  106  Wis.  546,  it  brought,  his  executor  could  not  be  sued 
was  held  that  Rev.  Stat.  189S,  §  1765,  jointly  with  the  survivors,  and,  if  he 
making  directors  of  a  corporation  who  died  after  suit  brought  against  all  of 
violate  its  provisions  jointly  and  sever*  them,  it  was  optional  with  the  plain- 
ally  liable  to  all  the  creditors  of  the  tiffs  to  bring  in  his  administrator,  or  to 
corporation  then  existing,  was  penal  proceed  against  the  survivors  without 
in  its  character,  and  therefore  that  a  doing  so. 

cause  of  action  arising  thereunder  did  4.  Blake  v,  Griswold,  104  N.  Y.  613; 

not  survive.  Carr  v.  Rischer,  119  N.  Y.  117. 

2.  Boston,  etc.,  R.  Co.  v.  Graves,  80  6,  Kirk  v.  Du  Bois,  28  Fed.  Rep.  460; 
Fed.  Rep.  588;  Fisher  v.  Graves,  80  May  v.  Logan  County,  30  Fed.  Rep.  250; 
Fed.  Rep.  590.  Hohorst  f.  Howard,  37  Fed.  Rep.  97; 

8.  Mitchell  </.  Hotchkiss,  48  Conn.  9;  Head  v.  Porter,  70  Fed.  Rep.  498;  Gris- 

Reynolds  v.  Mason,  (Supm.  Ct.  Spec,  wold   v.    Hilton,   87    Fed.    Rep.    256; 

T.)  54  How.  Pr.  (N.  Y.)  213;  California  Smith  v.   Baker,   i  B.  &  A.  Pat.  Cas. 

Bank  v,  Collins,   5   Hun  (N.  Y.)  209;  117,  22  Fed.  Cas.  No.  13,010;  Atierbury 

Boyle  V,  Thurber,  50  Hun  (N.  Y.)  259;  v.  Gill,  2  Flipp.  (U.  S.)  239,  2  Fed.  Cas. 

Dalton  V,  Godwin,  (N.  Y.  City  Ct.  Gen.  No.  638;  Illinois  Cent.  R.  Co.  v.  Tur- 

T.)  5  N.  Y.  Supp.  257;  Stokes  v.  Stick-  rill,  no  U.  S.  301.     Contra^  Draper  v. 

ney,  96  N.  Y.  323;  Brackett  v.  Griswold,  Hudson,  Holmes  (U.  S.)  208. 
103  N.  Y.  425;  Blake  v.  Griswold,  104        6.  Schreiber  v.  Sharpless,  no  U.  S. 

N.Y.  613;  Cam/.  Rischer,  119  N.Y.  117.  76,  affirming  ^z\ixt\\itx  v.  Sharpless,  17 

In  Bonnell  v,  Griswold,  (Supm.  Ct.  Fed.  Rep.  589. 
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IZ.  BlOHT  TO  DiTOBCE  OB  Alixovt.  —  A  right  of  action  for  a 
divorce  is  purely  personal,  and  abates  on  the  death  of  either 
party ;  ^  nor  does  the  right  to  alimony  survive  the  death  of  a 
divorced  husband.* 

X.  BlOHT   OF  ACTIOB  FOB  VlOLATIOB  07  MlTBICIFAL  OBDIHAKCE. 

—  In  Missouri  it  has  been  held  that  a  right  of  action  against  a 
person  for  violation  of  a  city  ordinance  prohibiting  the  sale  of 
liquor  on  Sunday  does  not  survive  the  death  of  the  wrongdoer.' 

XI  Liability  to  Sthcmabt  Pboceedinob.  —  Whether  or  not 
summary  proceedings  may  be  commenced  and  maintained  against 
the  personal  representatives  of  persons  who  were  liable  to  such 
proceedings  in  their  lifetime,  is  a  matter  of  local  practice  con- 
cerning which  no  general  rules  can  be  laid  down.* 

zn.  Liability  to  Pbosecutiok  fob  Bastabdt.  —  It  seems  that 
in  Indiana  the  cause  of  action  in  a  prosecution  for  bastardy  sur- 
vives the  death  of  the  putative  father  of  the  child.* 

ZIIL  BiOHT  TO  Impeach  JuB0KENTa  —  In  Vermont  it  has  been 
held  that  writs  of  error  and  of  audita  querela  may  be  prosecuted 
by  executors  and  administrators  where  they  go  to  the  foundation 
of  the  judgment,  but  not  where  their  basis  is  altogether  personal.* 

1.  Kirschnerz'.  Dietrich,  1 10 Cal.  502;  of  State  Bank,  5  Ala.  421;  Alexander 

Barney  v.  Barney,  14  Iowa  189;  Dow-  v.  Branch  Bank,  5  Ala.  465;  Andrews  v. 

ner  v,  Howard.  44  Wis.  82.  Branch    Bank,   10  Ala.   375;    K-ing   v, 

Ezoeption  to  the  Bale.  —  Where,  in  an  Armstrong,  14  Ala.  293. 

action  for  divorce,  brought  by  the  hus-  And  the  same  rule  applied  to  the 

band,  the  wife  filed  a  counterclaim,  and  statutory  proceeding  in  the  nature  of  a 

certain  property  was  assigned  to  heron  distress  for  rent.    Dumes  v,  McLosky, 

a  motion  for  KMmony  pendmte  liu^  and  5  Ala.  239. 

subsequently  the  husband  was  allowed  In  Ohio  it  has  been  held  that  a  stat- 

to  file  an  amended  petition  setting  up  uiory  proceeding    may    be    irstituted 

a  cause  of  action  to  have  the  marriage  against  the  executor  of  a  decedent  for 

declared  void  ab  initio^  it  was  held  that  the  purpose  of  adding  fifty  per  cent,  to 

on  his  death  the  cause  of  action  set  a  false  tax  return  made  by  his  testator, 

up  in  the  amended  petition  survived  to  Genin  v.  Belmont  County,  18  Ohio  St. 

his  personal  representatives.     Barth  v.  534. 

Barth,  (Ky.  1897)42  S.  W.  Rep.  in6.  6.  In  Stale  ».  Williams,  8  Ind.  191, 

8.  O'Hagan  v,  O'Hagan,  4  Iowa  509;  which  was  a  prosecution  for  bastardy. 

Glenn   v,   Glenn,  7  T.  B.  Mon.  (Ky.)  the  court  said:  *'  In  case  of  the  death 

285;    Gaines    v.   Gaines,   9    B.    Mon.  of  the  putative  father  of  such  child, 

(ICy.)295.    Ow/<ir^Guenther V.Jacobs,  either   before  or  after  the  commence- 

44  Wis.  354'  ment  of  prosecution,  and  after  the  pre- 

8.  Carrollton  v.  Rhomberger,  78  Mo.  liminary examination  before  the  justice, 

547,  wherein  it  was  held  that  although  the  right  of  action  shall  survive,  and 

the  action  was  a  civil  action  in  form,  may  be  prosecuted  against  the  personal 

it  was  not  anaction^-x  r<?;f/nz^/M,  nor  an  representatives  of   the  deceased   with 

action  for  a  wrong  done  to  the  property  like  effect  as  if  such  father  were  living, 

rights  or  interests  of  another  within  except  that  no  arrest  of  such  personal 

the  meaning  of  Rev.  Stat.  1879,  ^g  95  representatives    shall    take    place,    or 

and  96.  bond  be  required.     2  R.  S.  490,  §  22. 

4.  In  Alahftma,  at  an  early  date,  the  The  provision  for  the  survivor  of  the 
charier  of  the  state  bank  authorized  right  of  action  is  not  as  lucidly  ex- 
certain  summary  proceedings  against  pressed  as  it  might  be.  But  we  think 
debtors  of  such  bank  or  its  branches;  the  intention  of  the  legislature  was  that 
but  it  was  held  that  such  proceedings  the  right  of  action  should  survive  gen- 
could    not  be  commenced   or   revived  erally." 

against  the  personal  representatives  of  6.  Connecticut,  etc..  Rivers  R.  Co.  v, 

deceased  debtors.     Murphy  v.  Branch  Bliss,  24  Vt.  411. 
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SWEARING. 

See  generally  articles  AFFIDAVITS,  vol.  i,  p.  309;  AFFIRMA- 
TION, vol.  I,  p.  377;  PERJURY,  vol.  16,  p.  314;  VERIFI- 
CA  TION;  and  consult  the  General  Index  to  this  work. 

As  to  Profane  Swearing,  see  article  PROFANE  SWEARING,  vol. 
16,  p.  1079.  

SWINDLING. 

See  article  FALSE  PRETENSES,  vol.  8,  p.  857;  FALSE 
REPRESENTATIONS  AND  DECEIT,  vol.  8,  p.  883; 
FRAUD^  vol.  9,  p.  675. 


TALESMEN. 

See  article  JURY,  vol.  12,  p.  223. 


TAXATION. 

By  John  Lehman. 


L  COLLXOTION  AHD  EHFOiiGEMEKT,  366. 

I.  Mandamus  to  Levying,  Assessing,  and  Collecting  Officers,  366. 

a.  In  General,  366. 

b.  To  Compel  Levy,  367. 

{i)  In  General,  367. 

(2)  Taxes  Due  from  One  Subdivision  to  Another,  367. 

(3)  To  Satisfy  Authorized  Indebtedness,  368. 

(4)  For  Payment  of  Interest  and  Principal  of  Bonds, 

370. 

(5)  Liquidated  and  Unliquidated  Claims  —  Necessity 

for  judgment,  371. 

(6)  Enforcement  of  judgment,  372. 

(a)  In  General,  372. 

\b)  Inquiry  into  Nature  of  Debt  —  Collateral 
Attack,  373. 

(r)  Sufficiency  of  Pleading,  373. 

(^)  jurisdiction,  374. 
'7)  By  Whom  Instituted,  375. 
^8)  Direction  of  Writ  —  Defendants,  376, 

c.  To  Compel  Collection,  ^T], 
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d.  To  Compel  Action  in  Aid  of  Collection^  377. 

e.  To  Compel  Payment  into  Proper  Treasury^  378. 
/.   To  Compel  Acceptance  of  Tender^  378. 

2.  Exclusiveness  of  Statutory  Remedy  for  Collection^  378. 

3.  Necessity  for  Assessment^  379. 

4.  Resort  to  Particular  Property  As^essed^  379. 

5.  yudicial  Proctedings  —  In  Gemtaly  380. 

6.  Remedy  by  Personal  Action^  381. 

a.  Conflict  of  Authority^  381. 

1)  Statutory  Remedy  Exclusive  of  Action^  381. 

2)  Rule  that  Implied  Obligation  Carries  Remedy  by 
Action^  382. 

b.  Action  Provided  by  Statute^  383. 


i 


Ti)  In  General^  383. 
0 


2)  Statutory  Remedy  Strictly  Pursued^  384. 

c.  Exhaustion  of  Other  Remedies    Before  Resorting  to 
Action^  385. 

d.  Personal  Liability  Independent  of  Lien^  385. 

e.  Form  of  Action^  386. 

7.  Mandamus  Against  Corporation^  386. 

8.  Proceedings  in  Rem,  387. 

a.  In  General,  387. 

b.  Necessity  for  judgmenty  387. 

c.  Application  for  Judgment,  387. 

d.  Foreclosure  of  Tax  Lien  in  Equity^  388, 

e.  Notice,  388. 
(i^  In  General,  388. 

2)  Publication,  389. 

3)  Compliance  with  Statute,  390. 
^4)   Waiver  of  Insufficient  Notice,  392. 

f.  Compliance  with  Statute,  393. 
(i)  In  General,  39J. 

(2)  Time  of  Application  for  Judgment^  394. 

(3)  Strict  Construction,  394. 

g.  Return  of  Delinquent  List,  395. 


(i)  In  General,  395. 
(a) 


List  and  Publication  in  Lieu  of  Declar^Hon  and 
Process,  396. 

(3)  ^ilif^>  396. 
h.  Against  Estate  of  Decedent,  396. 

9.  Jurisdiction  and  Venue,  397. 

10.  By  and  Against  Whom  Proceedings  Instituted^  397. 

a.  By  Whom  —  In  General,  397. 

b.  In  Name  of  Officer,  398. 

c.  Against  Whom,  399. 

(i)  In  General,  399. 

(2)  Persons  Assessed,  400. 

(3)  Upon  Death  of  Owner,  400. 

(4)  Unknown  Owner,  401. 

11.  Joinder  of  Parties  and  Causes,  401. 

a.  In  General^  401. 
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b.  In  Official  and  Individual  Capacity ^.^oi, 

c.  joinder  of  Different  TaxeSy  401. 

d.  State,  County,  and  City  Taxes,  402. 

e.  Wife  of  Owner  of  Homestead,  403. 
y.  Mortgagee  or  Cestui  Que  Trust,  403. 

13.  Declaration,  Petition,  Bill,  and  Complaint,  403. 

a.  Statutory  Form  of  Complaint,  403. 

b.  Statement  of  Cause  of  Action^  403. 


{i\  In  General,  403. 


I 


Slunving  Valid  Tax,  404. 
{a)  In  General,  404. 
Xb)  Municipal  Ordinance,  405. 
(r)  Levy  and  Assessment,  405. 

(3)  Person  and  Property  Chargeable,  406. 
{a)  In  General  —  jurisdiction,  406. 
(Jf)  Person  Chargeable  —  Ownership,  406. 
\c\  Designation  of  Property  Chargeable,  407. 

(fl?)  Property    Tenable  at   Particular  Place^ 
408. 

[4)  Settif^  Out  Taxes  Sued  For,  408. 
J5)  Delinquency,  409. 

c.  Application  of  General  Rules  —  Objections,  409. 

13.  Defense  —  Plea  or  Answer,  410. 

a.  In  General,  410. 

b.  Sufficiency  of  Plea  or  Answer,  411. 

14.  Judgment  or  Decree,  412. 

a.  Against  Person,  412. 
{})  In  Actions  in  Personam,  412. 

2)  In  Proceedings  in  Rem,  412. 
j)  Action  to  Foreclose  Lien  and  for  Personal  yudg^ 
ment,  413. 

b.  Against  Property,  413. 
In  General,  413. 
Rendition  and  Entry  —  Signing  and  Filing,  414. 

(3)  Certainty,  415. 
'4)  Conformity  with  Statute,  415. 
5)  Identification  of  Land — Designation  of  Owner, 
416. 

Amount,  417. 

Credits,  418. 


8 

( 

(8)  Judgment  Unauthorized  in  Part,  418. 
(9;  Several  Judgments  Against  Several  Parcels  of 
Land,  418. 
c.  Separation  of  Legal  from  Illegal  Assessment,  419. 
</.  Against  One  of  Joint  Defendants,  419. 
e.  Conclusiveness  of  Judgment,  419. 
15.  Appeal  and  Review,  419. 
ii.  In  General,  419. 
^.  Parties,  420. 

r.  Exceptions  and  Objections,  421. 
'•  Jt^(^f^nt  on  Appeal,  421. 
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l6.  Enforcement  of  Penalties^  Forfeitures^  and  Costs^  423. 

a.  In  General^  422. 

b.  Customs  Duties^  422. 

c.  Declaration  or  Complaint^  424. 

d.  Information  or  Libel ^  424. 

e.  Pleading  and  Proof —  Variance ^  426. 

n.  Action  Against  Defavltiho  Collector,  426. 

1.  In  General^  426. 

2.  By  Whom  Instituted^  427. 

3.  Summary  Proceedings^  429. 

a.  In  General^  429. 

b.  Strict  Construction^  430. 

c.  Election  of  Remedies^  432. 

d.  Notice  and  Motion^  432. 

e.  By  Whom  Prosecuted^  433. 
/.  Defendants^  434. 

g.   Judgment,  434. 

nL  Ebboheovs  Taxation  ob  Assessxent,  434. 

1.  Remedy  in  General^  434. 

2.  Necessity  to  Follow  Statutory  Remedy^  435. 

a.  In  General,  435. 

b.  Exclusive fuss  of  Remedy,  436. 

c.  Waiver  of  Objections  —  Failure  to  Resort  to  Statutory 

Remedy,  437. 

3.  Final  and  Conclusive  Determination,  439. 

a.  In  General,  439. 

b.  Legality  of  Tax  or  Assessment  Involved,  442. 

4.  Reassessment,  444. 

5.  Separation  of  Legal  and  Illegal  Items,  445. 

6.  Certiorari,  445. 

a.  Propriety  Of  Remedy,  445. 

b.  Petition,  446. 

c.  Direction  of  Writ  —  Parties,  447. 

d.  Return  or  Answer,  447. 

e.  Hearing  and  Judgment,  449. 

J.   Supersedeas  and  Stay  of  Proceedings,  451. 

7.  Injunction,  451. 

a.  Jurisdiction,  451. 

b.  Statement  of  Cause  for  Equitable  Relief,  452, 

c.  Certainty  in  Pleading,  453. 

ii)  In  General,  453. 
(2)  Facts  Justifying  Relief,  454. 
d»  Conditions  Precedent,  456. 

(i)  Payment  of  Tax  Justly  Due  or  Admitted,  456. 

(2)  Exhaustion  of  Personalty,  458. 

(3)  Diligence    in    Pursuit    of    Statutory   or  Legal 

Remedy,  458. 
e.  Relief  Based  on  Excessive  Levy,  459. 
/.  Designation  of  Legal  and  Illegal  Parts  of  Tax,  460. 

8.  Prohibition,  460. 

^04  Volume  XXI. 


TAXA  riON, 

9.  Partus ^  461. 

a.  Plaintiffs  461. 

(i)  Right  to  Complain  Restricted  by  Statute^  461. 

(2)  Parties  in  Interest  Generally^  461. 

(3)  Representative  Capacity,  462. 

(4)  Corporation  and  Stockholder^  462. 

(5)  joinder,  463. 

(a)  In  General,  463. 

\b)  yoint    or   Common    Interest  in  Subject* 
matter,  463. 

b.  Defendant,  467 

10.  Mandamus  to  Assessing  Officers  and  Reviewing  Boards,  468. 

11.  Costs,  470. 

IT.  Appxehended  Fttblio  Wbohob  Ikoeeabino  Taxation,  470. 

1.  In  General,  470. 

2.  Distinct  Individual  Interest,  470. 

3.  Rule  that  Taxpayer's  Interest  Is  Sufficient ^  471. 

y.  Seoovebt  Back,  474. 

1.  Remedy,  474. 

a.  In  General,  474. 

b.  Customs  Duties,  475. 

(i)  In  General,  475. 

(2)  Antecedent  Proceedings — Conditions    Precedent, 

476. 

c.  Mandamus  to  Compel  Action  by  Proper  Officer s^  476. 

2.  Parties,  477. 

3.  Declaration  or  Complaint,  478. 

YL  Fbocesdihob  Afteb  Sale,  480. 

1.  Report,  Return,  and  Confirmation  of  Sale,  480. 

a.  Report  and  Record,  480. 

b.  Amendment  of  Return,  480. 

c.  Confirmation,  480. 

2.  Proceedings  on  Behalf  of  Owner,  481. 

a.  Redemption,  481. 
i)  In  General,  481. 
2)  Interest  of  Applicant,  482. 

(3)  Relief  Awarded,  482. 

b.  To  Set  Aside  Sale  or  Deed  and  Remove  Cloud,  484. 
(i)  ///  General,  484. 

(2)  Inherent   Equitable  yurisdiction  to  Quiet    Title 
and  Remove  Cloud,  485. 

(3)  Parties,  485. 
{a)  Plaintiff,  485. 
(3)  Defendant,  487. 

(4)  Bill  or  Complaint,  487. 

(5)  Judgment  or  Decree,  489. 

3.  Proceedings  on  Behalf  of  Purchaser,  489. 

a.  Mandamus  to  Compel  Execution  of  Deed,  489. 

b.  To  Recover  Property,  490. 
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€,  To  Quiet  and  Confirm  Title  or  Foreclose  Redemption^  ^'^y, 
(j)  In  General^  491. 

(2)  Parties^  493. 

d.  Reimbursement  of  Purchaser  of  InvcUid  Tax  Title,  494. 
(i)  In  General — In  Suit  to  Quiet  Title  and  Remove 

Cloud,  494. 
(2^  Enforcement  in  Other  Proceedings,  495. 

(3)  Taxes  Not  Warranted  iy  Law,  497. 

vn.  Cbixihal  Offenses^  497. 

CROSS-REFERENCE. 

As  to  Internal  Revenue  Taxes,  see  article  INTERNAL  REVENUE, 

vol.  II,  p.  439- 

L  CoLLEOTiOH  AKD  Ehfobcexeht  —  1.  Mandamns  to  Levying, 
AssesBing,  and  Collecting  Officers  —  a.  In  General.  —  Whenever 
the  officers  appointed  by  law  to  perform  the  necessary  functions 
in  the  levy  and  assessment  of  taxes  fail  or  refuse  to  perform  their 
duties,  mandamus  is  an  available  and  appropriate  remedy  to 
compel  them  to  act.*  That  is  to  say,  such  officers  may  be  com- 
pelled to  do  a  particular  act  which  they  are  imperatively  required 
to  do  and  wherein  no  discretion  is  given  to  them,  or  in  those 
cases  in  which  they  are  permitted  to  exercise  a  discretion  they 
may  be  compelled  to  proceed  to  the  exercise  of  that  discretion; 
but  the  discretion  itself  cannot  be  controlled  by  this  process.' 

1,  Crow  V,  Dallas  County,  13  Ark.  may  be  compelled  by  mandamus  to 
625;  Robinson  v,  Butte  County,  43  perform  this  duty,  and  if  tbey  levy  a 
Cal.  353;  Ford  v.  Cartersville,  84  Ga.  tax  which  they  know  wiU  not  be  suffi- 
216;  Gardner  v,  Haney,  86  Ind.  17;  cient  to  meet  the  purpose,  they  may  be 
Cooper  V.  Nelson,  38  Io«^a  44^;  People  compelled  to  make  an  additional  levy; 
I'.  Bennett,  54  Barb.  (N.  Y.)  480;  State  Manor  v.  McCall,  5  Ga.  522,  holding 
V,  Buchanan,  24  W.  Va.  362.  See  also,  that  under  an  act  providing  for  the 
in  addition  to  the  general  treatment  in  building  of  a  court  house  and  the  ap- 
this  section,  the  various  divisions  in  pointmeni  of  commissioners  to  carry 
this  article  where  the  propriety  of  this  the  act  into  effect  and  to  provide  for 
remedy  in  connection  with  the  various  the  payment  of  the  necessary  expenses, 
duties  of  tax  officers  is  pointed  out.  mandamus   was  available   to  compel 

2.  Gunn  t.  Pulaski  County,  3  Ark.  the  inferior  court  to  levy  a  tax  for  this 
427;  Union  County  V.  Robinson,  27  Ark.  purpose,  but  its  discretion  in  the 
116,  holding  that  where  the  County  amount  of  the  levy  could  not  be  con- 
Court  is  the  proper  tribunal  to  levy  a  trolled;  Decatur  Count yt^.  State,  86  Ind. 
tax  and  the  levy  is  made  by  such  8;  Baltimore  County  t^.  Winand,  77  Md. 
court,  if  it  is  insufficient  the  County  522;  Miltenberger  z^.  St.  Louis  County 
Court  is  the  tribunal  where  the  facts  Ct.,  50  Mo.  172;  People  v,  Ontario 
showing  such  insufficiency  should  be  County,  85  N.  Y.  323;  People  v,  Ulster 
presented,  and  the  judgment  and  dis-  County,  65  N.  Y.  300;  School  Directors 
cretion  of  the  court  as  to  the  amount  t/.  Anderson,  45  Pa.  St.  388;  State  v.  Bu- 
necessary  to  comply  with  the  law  can-  chanan,  24  W.  Va.  363;  Memphis  v. 
not  be  controlled  by  mandamus;  Rob-  Brown,  97  U.  S.  300.  In  the  case  last 
inson  v.  Butte  County,  43  Cal.  353,  cited,  where,  after  obtaining  a  decree 
holding  that  where  the  statute  requires  againstaciiy  for  the  payment  of  money, 
county  supervisors  to  levy  a  tax  suffi-  mandamus  was  awarded  on  theapplica- 
cient  to  pay  the  interest  and  satisfy  tion  of  the  plaintiff,  commanding  the 
the  principal  of  bonds,  such  supervisors  city  to  levy  upon  all  the  taxable  property 
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b.  To  Compel  Levy  — (i)  In  General.  —Whenever  it  is  the 
plain  and  imperative  duty  of  public  officers  to  levy  a  tax  or  to 
take  any  step  necessary  for  the  levy,  and  such  officers  are  invested 
with  no  discretion  in  the  matter,  mandamus  may  be  employed 
to  compel  the  performance  of  the  duty.^  But  as  mandamus  runs 
only  to  enforce  a  legal  duty,  and  not  to  create  it,  the  writ  cannot 
be  employed  for  the  purpose  of  compelling  the  levy  and  collec- 
tion of  a  tax  unless  the  duty  to  levy  and  collect  has  been  imposed 
either  expressly  or  impliedly  by  the  legislature.* 

(2)  Taxes  Due  from  One  Subdivision  to  Another.  —  The  proper 
officers  of  the  political  subdivision  from  which  taxes  are  due  to 
another  subdivision  may  be  compelled  by  mandamus  to  levy  and 
assess  the  amount  so  due,  as  in  the  case  of  taxes  which  the 
county  is  required  to  contribute  to  the  state,  the  township  to  the 
county,  one  county  to  another,  etc.' 

of  the  city  a  tax  sufficient  to  pay  the  Ohio,  —  State  v,  Harris,  17  Ohio  St. 

decree,  it  was  held  that  the  mandamus  608;  Cass  Tp.  v.  Dillon,  16  Ohio  St.  38. 

was  process  in  execution  and  that  the  Pennsylvania,  —  Com.  v.  Pittsburgh, 

court  could  rightfully  exercise  control  88  Pa.  St.  66;  Morgan  v.  Com.,  55  Pa. 

over  it  and  decide  that  the  order  to  levy  St.  456;  Lehigh  Coal,  etc.,  Co. 's  Ap- 

a  tax  upon  all  the  property  of  the  city  peal,  112  Pa.  St.  360. 

included  the  capital  of  merchants  tax-  South  Carolina,  —  State  v,  Edgefield 

able  under  the  laws  of  the  state  for  County,  18  S.  Car.  sqy;  Shoolbred  v. 

general  purposes.  Charleston,  2  Bay  (S.  Car.)  63. 

ABssponss  to  an  alternative  writ  of  IVisconsin,  —  Gutta      Percha,     etc., 

mandamus  which  is  in  the  nature  of  a  Mfg.  Co.  v,  Ashland,  100  Wis.  333. 

plea  of  set-off  and  proposes  to  open  in-  UniUd  States,  —  Rock  Island  County 

quiry  into  a  wide  field  of  matters  which  v.  U.  S.,  4  Wall.  (U.  S.)  435;  Galena  v. 

are  within  the  peculiar  jurisdiction  of  Amy,  5  WalI.(U.  S.)705;  Knox  County 

the  County  Court  is  bad.    Cope  v.  Col-  v,  Aspinwall,  24  How.  (U.  S.)  376;  U. 

lins,  37  Ark.  659.  S.  v.  Independent  School-Dist.,  30  Fed. 

1.  Alabama,  —  Taiver  v,  Tallapoosa  Rep.  294;  Labette  County  v.  U.  S.,  112 

County,  17  Ala.  527.  U.  S.  217. 

Arhansqs,  —  Gunn  v.  Pulaski  County.  Tax  Voted  for  Sehool  Purposes.  —  Th us 

3  Ark.  427.  where  the  proper  amount  for  educa- 

California,  —  People  v,    San    Fran-  tional   purposes   has  been  determined 

Cisco,  31  Cal.  668.  by  the    authorized  board,  mandamus 

Florida,  — Columbia  County  v.  King,  will  lie  to  compel  the  proper  officers  to 

i3Fla.  451;  State  r/.  Jackson  County,  19  raise  the  amount  by  taxation.     State 

Fla.  17.  V,  Smith,  11  Wis.  65.     See  also  Knopf 

Georgia,  —  Brunswick    v.    Dure,   59  v.  People,  185  111.  20. 

Ga.  803;  Wilkinson  v,  Cheatham,  43  2.  States.  Rainey,  74  Mo.  336;  U.  S. 

Ga.  258;  Manor  v.  McCall,  5  Ga.  525.  v.  New  Orleans,  3  Woods  (U.  S.)  230; 

Indiana,  —  Decatur  County  v.  State,  Heine  v.  Levee  Com' is,  1  Woods  (U.  S.) 

86  Ind.  8;  Huntington  z/.  Smith,  35  Ind.  346,   19  Wall.  (U.  S.)  655;   Stryker  r. 

486.  Grand  County,  40  U.  S.  App.  585,  citing 

Iowa,  —  Harwood    v.    Quinby,     44  Carroll  County  v,  U.  S.,  18  Wall.  (U. 

Iowa  385;  Coy  2/.  Lyons  City,  17  Iowa  i.  S.)  71,  and  U.  S.  v.  Macon  County,  99 

Kentucky,  —  Nelson  Count  v  v.  Wash-  U.  S.  582. 

ington  County,  14  B.  Mon.  (Ky.)  74.  8.  Auditor-Gen.  v.  Jackson  County, 

Nebraska,  —  State  v.  Studheit,  II  Neb.  34  Mich.  337;   Atty.-Gen.  v.  St.  Clair 

359.  County,  30  Mich.  388,  holding  that  man- 

New    York.  —  People  v.    New  York  damns  will  lie  to  compel  supervisors  to 

County,  3  Keyes  (N.  Y.)  388;  People  v.  spread  upon  the  tax  roll  of  their  county 

Bennett,  54  Barb.  (N.  Y.)  481;  People  the  sum  which  has  been  lost  to  the  state 

r.  Chenango,  8  N.  Y.  317;  People  v,  by  reason  of  the  failure  of  the  treas- 

Otsego  County,  53  Barb.  (N.  Y.)  564.  urer  of  the  county  to  account  for  the 
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(3)  To  Satisfy  A  uthcrized  Indebtedness.  —  When  the  lawmaking 
power  has  clothed  a  municipal  corporation  with  the  right  of 
incurring  a  debt  and  of  levying  a  tax  to  pay  it,  a  court  having 
jurisdiction  to  enforce  the  payment  of  such  debt  may  in  a  proper 

case  compel  the  authorities  of  the  corporation  by  mandamus  to 
levy  such  tax  in  conformity  with  the  mode  prescribed  and  to  the 
extent  of  the  power  conferred  by  the  law.* 

moneys  received  at  a  tax  sale;  Veghte  a  biU  for  medical  attendance  on  poor 

V,  Bernards  Tp.,  42  N.  J.  L.  338,  hold-  persons,  which   attendance   was   pro- 

ing  that  mandamus  will  be  allowed  to  cured   through  the  authorized  act  of 

compel   a  township   to  pay  state  and  thecounty  judge  and  justices.   See  also 

county  taxes  out  of  the  first  tax  moneys  People    v,  Macomb  County,  3  Mich, 

collected,  and  if  the  moneys  collected  475,  wherein  it  was  further  held  that 

for  such  taxes  are  squandered,  wasted,  the  writ,  though  usually  employed  to 

or  misapplied,  by  lending  to  others,  enforce    the     performance   of    public 

then  to  make  good  such  deficiency  or  duties,  may  also   be  used  to  enforce 

loss  by  adding  the  amount  thereof  to  private  rights  when  withheld  by  public 

the  quota  of  such   township,   in  the  officers,  especially  in  cases  for  which 

next  assessment;    State   v.    Edgefield  there  is  no  other  specific  remedy. 

County,    18    S.    Car.    597    (from    one  Louisiana, — State  v.  New   Orleans, 

county  to  another);  Hart  Tp.  v,  Oceana  36  La.  Ann.  687. 

County,  44  Mich.  417.  holding  that  a  Maryland,  —  Worcester    County    v. 

county  cannot  sue  a  township  at  com-  Melvin,  89  Md.  37. 

mon  law  for  the  amount  of  taxes  which  Michigan,  —  Whitley  v,  Lansing,  27 

the  township  treasurer  should    have  Mich.   131,  under  the  provision  of  a 

paid  into  the  county  treasury,  but  has  municipal  charter  that  all  work  done 

embezzled,  but  it  has  a  statutory  right  under  certain  contracts  then  existing 

of  action  upon  the  township  treasurer's  should  be   paid  for  out  of  a   special 

bond,  or  it  can  enforce  by  mandamus  fund  to  be  raised  for  that  purpose,  and 

against  the  township  authorities    its  thai  if  upon  the  completion  of  the  work 

statutory  right  to  have  the  amount  of  it  should  appear  that  more  money  had 

taxes  reassessed  against  the  township;  been  expended  than  was  contemplated 

Sedgwick  County   v,  Bailey,  11  Kan.  when  making  the  assessment,  a  further 

631,  which   was  a  case  of  taxes  due  assessment  should  be  made  to  supply 

from  one  county  to  another  upon  the  the  deficiency. 

separation  of  territory  from   the  one  Mississippi,  —  Board    of    Police    v. 

and  its  annexation  to  the  other.  Grant,  9  Smed.  &  M.  (Miss.)  77;  Klein 

1.  Alabama,  —  Tarver  v,  Tallapoosa  v.  Smith  County,  54  Miss.  254. 

County,   17    Ala.    527,    holding    that  Missoufi,  —  State  v,  Rainey,  74  Mo. 

where  it  is  made  lawful  by  statute  for  236. 

commissioners  of  roads  and  revenue  to  New      York,  —  People     v,     Otsego 

impose,  in  addition  to  the  tax  levied  County.  53  Bart.  (N.  Y.)  564;  People 

forcounty  purposes,  such  tax  as  may  be  v.  Marsh  21  N.  Y.  App.  Div.  88;  Exp. 

necessary  to  pay  the  sum  of  money  that  Common  Council   of  Albany,  3   Cow. 

commissioners  appointed   to  contract  (N.  Y.)  358,  holding  that  a  resolution 

for  the  erection   of  county  buildings  of  the  common  council  of  the  city  of 

have  in  discharge  of  their  duty  ren-  Albany  that  certain   sums  should  be 

dered  themselves  liable  to  pay,  the  lat-  raised  for  the  support  of  the  poor,  and 

ter  have  a  legal  right  to  compel   the  for  the  city  night   watch  and  lamps,  . 

former,  by  mandamus,  to  levy  and  col-  and    to  pay   the   interest   of  the  city 

lect  a  tax  sufficient  to  discharge  any  funded  debt,  etc.,  was  imperative  upon 

liability  thus  incurred.  the  board  of  supervisors  of  the  city  and 

Arkansas,  —  Cope  u,  Collins,  37  Ark.  county  of  Albany,  who  were  bound  to 

649.  raise  such  sums  by  tax  upon  the  city; 

I(noa.  — State  v.  Davenport.  12  Iowa  People  v.  Columbia  County,  10  Wend. 

335*  (N>  Y.)  363,  holding  that  where  it  it 

Kentucky. — Rodman  v.   Justices,   3  made    the   duty  of   supervisors  of   a 

Bush  (Ky.)  144,  where  mandamus  was  county  to  raise  a  certain  sum  of  money 

employed   to  enforce  the  payment  of  as   the  ordinary  county  charges  are 
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Undiur  PtnniitiTe  Authority.  —  To  render  the  remedy  by  mandamus 
available  it  is  not  necessary  that  the  levy  should  be  commanded 
in  imperative  terms,  for  even  where  power  is  given  to  public 
officers  in  permissive  language,  as  that  they  may  levy  a  tax  if 
deemed  advisable,  the  statute  may  nevertheless  create  an  imper- 
ative duty  where  the  power  given  is  not  for  the  benefit  of  the 
officers  but  is  for  the  benefit  of  a  third  person  or  of  the  public 
interests.* 

Whore  Anothor  Adoqnato  lUmody  Sziftf.  —  But  mandamus  will  not  be 
available  if  there  is  another  adequate  remedy,*  and  when  certain 
officers  are  created  for  the  purpose  of  providing,  completing,  and 
managing  a  public  improvement,  and  are  invested  with  ample 
power  to  provide  the  necessary  funds  to  meet  bonds  issued  under 
the  authority  of  the  act,  mandamus  will  not  be  granted  to  com- 
pel the  city  to  raise  such  funds  by  taxation.' 

Lory  Beotriotod  to  Lawfol  Limit.  —  The  writ  of  mandamus  cannot  be 
awarded  to  compel  a  municipal  corporation  to  levy  a  tax  in 
excess  of  the  limit  authorized  by  law.* 

levied  and  coHected,  the  remedy  is  by  ruling  was  made  under  an  act  amend- 

mandamus    against    the    supervisors,  ing  a  municipal  charter  and  providing 

and  not  by  action  against  the  county.  that  the  city  council  might,  if  it  should 

JVashingitm,  —  State    v.   Brown,    19  believe  that  the  public  good  and  the 

Wash.  383.  best  interest  of   the  city  required  it, 

Wisconsin,  —  State  v,  Milwaukee,  25  levy  a  tax  to  pay  its  funded  debt;  Sibley 

Wis.  122;  Slate  v.  Smith,  11  Wis.  65.  v.  Mobile,  3  Woods  (U.  S.)  535.     See 

BeTonHo   of  One  Tear  Ixisiii&eient.  —  also  the  cases  cited  in  the  last  preced- 

Where   money   was   borrowed  to   pay  ing  note  and  in  the  subsequent  notes 

bounties,  and  the  amount  of  the   tax  in  this  section. 

which   the  officers  were  authorized  to  2.  George's  Creek  Coal,  etc.,  Co.  v. 

levy  in  one  year  was  not  sufficient  to  Allegany  County,   59    Md.   255.     And 

repay  the  loan,  it  was  held  that  on  the  see  generally  article  Mandamus,  vol. 

application  of  unpaid  bondholders  the  13,  p.  498. 

officers  of  a  succeeding  year  might  be  Where  a  debt  has  been  provided  for, 
compelled  to  levy  a  tax  for  the  pur*  and  a  sufficient  amount  to  pay  it  re- 
pose.   Morgan  v.  Com.,  55  Pa.  St.  456.  mains  included  in  the  assessment  rolls, 

Apportionment  over  Hnmber  of  Yean,  an  additional  tax  should  not  be  levied, 

—  Upon  an  application  for  mandamus  as  a  remedy  which  will  give  the  neces- 
to  compel  levy  of  a  tax  to  pay  bonds  sary  relief  is  provided  by  statute, 
the  court  may  apportion  the  levy  over  Kline  v.  Ascension,  28  La.  Ann.  538; 
a  number  of  years  if  it  appears  that  a  Duperier  v.  Police  Jury,  31  La.  Ann. 
levy  of  the  whole  amount  in  one  year  709;  Huey  v.  Police  Jury,  33  La.  Ann. 
would  be  burdensome  to  the  taxpayers.  1091. 

State  V.  School  Dist.  No.  7,  22  Neb.  700.  Snffloiont  Averment.  —  A  distinct  as- 

Continnanco  After  Order  Beqniring  Levy,  sertion  by  the  relator  that   he  cannot 

—  The  court  has  jurisdiction  to  order  have  adequate  relief  without  the  aid 
a  continuance  of  the  cause  after  the  of  a  writ  of  mandamus  is  a  sufficient 
order  requiring  a  levy  of  the  tax  is  averment  of  the  want  of  other  legal 
made.     Palmer  v.  Jones  49  Iowa  405.  remedy.     Com.   v.   Pittsburgh,  34  Pa. 

SnbMriptions  to  Capital  Stock  in  Aid  of  St.  497. 

Pnblio  Improvement!.  —  Decatur  County  3.  Water  Com'rs  v.  East  Saginaw,  33 

V.   Hamilton,   86   Ind.   8;    Justices  v.  Mich.  165. 

Paris,  etc..  Turnpike  Co.,  11  B.  Mon.  4.  Sparland   v,   Barnes,   98  111.  595; 

(Ky.)  143.  State  v.  New  Orleans,  34  La.  Ann.  469, 

1.  Rock  Island  County  v.    U.  S.,  4  wherein,  under  the   principle   that  a 

Wall.  (U.  S.)  435;  Galena  v.   Amy,   5  writ  of   mandamus  should   never  be 

Wall.   (U.   S.)  705,  wherein  the  same  granted   in   cases   where  if  issued   it 
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When  Writ  Conld  Hot  Be  EfEeotive.  —  Since  the  object  of  granting  the 
writ  of  mandamus  is  to  prevent  a  failure  of  justice  and  to  pro- 
vide an  immediate  and  efficacious  remedy,  the  general  rule  that 
it  will  not  be  granted  if,  when  granted,  it  would  be  nugatory,  is 
applied  in  these  cases.* 

{4)  For  Payment  of  Interest  and  Principal  of  Bonds.  —  When- 
ever the  municipal  authorities  are  expressly  required  to  levy  a 
tax  to  meet  the  interest  or  principal  of  bonds  duly  issued  under 
lawful  authority,  or  when  the  issuance  of  such  bonds  is  author- 
ized and  the  proper  officers  are  empowered  to  meet  the  principal 
and  interest  thereof  by  the  levy  of  a  tax,^the  duty  of  such  officers 
to  effect  the  purpose  contemplated  by  law  and  to  levy  such  tax 
will  be  enforced  by  mandamus  upon  their  failure  or  refusal  to 
act  to  this  end.* 

would  prove  unavailing,  it  was  held  Missouri.  —  Flagg    v.    Palmyra,   33 

that  an  application  to  compel  the  city  Mo.  440. 

to  pay  interest  on   bonds  would  be  re>  Nebraska,  —  State  v.  School  Dist.  No. 

fused  where  the  revenues  of  that  year  7,  22  Neb.  700. 

had  already  been  absorbed  by  the  ex-  New  York,  —  People  v.  Mead,  24  N. 

penditures,  and  that  a   mandamus  if  Y.  114. 

granted  could  not  be  executed  by  the  North  Carolina.  —  Pcgram  v.  Cleave- 

levy  of  an  additional  tax,  because  the  land  County,  64  N.  Car.  557. 

relator  had  not  asked  for  the  levy  of  Ohio,  —  State  o.  Board  of  Education, 

such  additional  tax;  Pack  v,  Presque  27  0hioSt.  96;  State  v.  Clinton  County, 

Isle   County.   36   Mich.    377;  State   v.  6  Ohio  St.  280. 

Macon  County  Ct.,  68  Mo.  29;  Slate  v,  Pennsylvania.  —  Com.   v.   Allegheny 

Sheldon,  53  Neb.  365;  Young  v.  Lane,  County,  37  Pa.  St.  237;  Com.  v.  Pitts- 

43  Neb.  813;  Clay  County  v,  McAleer,  burgh,   34    Pa.    St.    496;    Morgan   r. 

115  U,  S.  616;  U.  S.  V,  Macon  County,  Com.,  55  Pa.  St.  456;  Com.   v.  Pitts- 

99  U.  S.  582.  burgh,  88  Pa.  St.  66;  Com.  w.  Alle- 

1.  Public  School  Com*rs  v.  Allegany  gheny  County,  32  Pa.  St.  218. 
County,  20  Md.  449.  holding  that  an  South    Carolina. — Morton  v.   Comp- 
authority  to  levy  money  by  a  particu-  troller  General,  4  S.  Car.  431. 

lar  day   being  a  special  authority,  it  Tennessee,  —  State      v,      Anderson 

would   be  improper  to  order  a   man-  County,  8  Baxt.(Tenn.) 249;  Louisville, 

damns  where  the  time  has  elapsed,  as  etc.,   R.   Co.   v,   Davidson  County,    i 

the  authority  to  make  the  levy  is  at  an  Sneed  (Tenn.)  637. 

end;    State   v.    New   Orleans,   34   La.  Texas,  —  Wright    v,    San    Antonio, 

Ann.  469.     And  see  article  Mandamus,  (Tex.  Civ.  App.  1899)  50 S.  W.  Rep.  406. 

vol.  13,  p.  493.  United    States,  —  Von     Hoffman     v. 

2.  Alabama,  —  Limestone  County  v,  Quincy,  4  Wall.  (U.  S.)  535,  holding 
Rather,  48  Ala.  433.  that  where  a  statute  has  authorized  a 

California.  —  Robinson      v.      Butte  municipal  corporation  to  issue  bonds 

County,  43  Cil.  353.  and   to  exercise    the  power  of    local 

Flofida, — ColumbiaCounty  V.  King,  taxation   in  order  to  pay  them,  and 

13  Fla.  451.  persons  have  bought  bonds  issued  ac- 

Indiana,  —  Gardner    v.     Haney,    86  cordingl/ and  paid  value  for  them,  the 

Ind.  17.  power  of  taxation  thus  given  is  a  con- 

Kansas. — Sedgwick  County  v.  Bailey,  tract  within  the  meaning  of  the  consti- 

IT  Kan.  631.     See  also  Cassatl  v.  Bar-  tution,  and  cannot  be  withdrawn  until 

ber  County,  39  Kan.  505.  the  contract   is  satisfied;    and  if  the 

Kentucky.  —  Maddox   v.  Graham,   2  proper  authorities  do  not  perform  this 

Met.  (Ky.)  56;    Shelby  County  Ct.  v,  duty,  mandamus  is  the  proper  remedy 

Cumberland,  etc.,  R.  Co.,  8  Bush  (Ky.)  to  compel  it;  U.  S.  z^.  Jefferson  County, 

209.  5   Dill.  (U.  S.>  310;    Knox  County  v. 

Louisiana, — State  v.  New  Orleans,  Aspinwall,  24  How.  (U.  S.)  376;  Sibley 

34  La.  Ann.  469,  477.  v.  Mobile,  3  Woods  (U.  S.)  535. 
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(S)  Liquidated  and  Unliquidated  Claims  —  Necessity  for  Judg- 
ment. —  Mandamus  is  not  a  proper  remedy,  however,  in  every 
case  in  which  a  claim  may  ultimately  result  in  a  lawful  demand 
against  the  pul>]ic  treasury.*  It  is  only  when,  as  in  the  case  of 
municipal  bonds  issued  under  enactments  authorizing  or  requir- 
ing the  levy  of  a  tax,'  the  indebtedness  is  contracted  under  the 
law  or  vote  authorizing  such  proceedings  or  the  claim  is  reduced 
to  judgment  or  is  actually  allowed  by  the  competent  authorities, 
that  this  remedy  may  be  resorted  to.  Generally  speaking,  it 
never  lies  where  the  claim  is  a  simple  contract  debt,  uncertain 
and  unliquidated,  and  is  not  reduced  to  judgment.* 

Bcnudy  Dependent  upon  Undonbted  Sight.  —  Following  the  last  rule 
stated,  this  principle,  which  governs  mandamus  proceedings  in 
general,  applies:  The  writ  will  not  issue  unless  the  right  of  the 
party  is  clear  and  there  is  no  other  adequate  remedy.' 

Demand  Heed  Hot  Be  Averred.  ~  An  Riggs  v.  Johnson  County,  6  Wall.  (U. 

averment  that  the  defendants  have  re-  S.)  i66. 

fused  to  make  any  provision  for  the  2.  Coy  v.  Lyons  City,  17  Iowa  i; 
payment  of  the  interest  is  sufficient  State  f.  Davenport,  12  Iowa  335;  Cooper 
without  showing  that  a  demand  was  v.  Nelson,  38  Iowa  440,  holding  that 
made  upon  them  to  do  so.  The  grant  mandamus  is  a  proper  remedy  to  com- 
of  the  power  to  assess  and  collect  taxes  pel  the  levy  of  a  tax  for  building  a 
for  the  payment  of  the  interest  on  the  schoolhouse  when  the  electors  of  the 
bonds  imposes  upon  the  defendants  the  school  district  have  voted  for  the  erec- 
duty  of  exercising  such  power.  Com.  tion  therepf ;  George's  Creek  Coal,  etc.. 
V.  Pittsburgh,  34  Pa.  St.  497.  Co.  v.  Allegany  County,  59  Md.  255; 
1.  Ho  Judgment  Heoessary.  —  Staler.  Michigan  Paving  Co.  v.  Detroit,  34 
Anderson  County,  8  Baxt.  (Tenn.)  249;  Mich.  201;  State  Board  of  Education 
State  V.  New  Orleans,  34  La.  Ann.  467,  v.  West  Point,  50  Miss.  638;  State  v, 
477.  See  also  the  cases  cited  generally  Pacific,  61  Mo.  155;  People  v.  Haws.  37 
in  the  last  preceding  note.  But  com^  Barb.  (N.  Y.)  440;  Lehigh  Coal,  etc., 
^ar^  State  v.  Milwaukee,  25  Wis.  122.  Co.'s  Appeal,  112  Pa.  St.  360;  Gutta 
In  the  FedenJ  Courts  one  having  a  Percha,  etc.,  Mfg.  Co.  v.  Ashland,  100 
claim  against  a  municipality  must  first  Wis.  232,  where  the  claim  had  been 
reduce  it  to  judgment  before  he  can  allowed  by  the  city  council, 
resort  to  mandamus,  notwithstanding  Statutory  Bemedy  Confined  to  Begnlar 
it  could  have  been  enforced  by  man-  Judgment. —  In  State  v.  Hug,  44  Mo. 
damns  in  the  state  courts  without  116,  it  was  held  that  a  statute  which 
judgment.  Osborne  v.  Adams  County,  provided  for  the  issuance  of  man- 
7  Fed.  Rep.  441;  Greene  County  z/.  damns  against  corporations,  requiring 
Daniel,  102  U.  S.  187;  Davenport  2^.  them  to  levy  a  special  tax  for  the  pay 
Dodge  County,  105  U.  S.  237;  Chicka-  ment  of  outstanding  judgments  where 
ming  V,  Carpenter,  106  U.  S.  663.  an  execution  had  been  unavailing,  con- 
But  it  would  seem  that  the  principle  templatedonly  common  law  judgments 
upon  which  this  doctrine  is  based  can  regularly  rendered  and  not  an  award 
have  no  application  to  proceedings  in  for  damages  in  condemnation  proceed- 
staie  courts.  In  the  federal  courts  the  ings  for  the  opening  of  a  street  un- 
mandamus,  when  issued,  is  regarded  der  a  charter  declaring  that  property 
as  a  writ  necessary  to  the  jurisdiction  should  not  be  taken  for  such  purpose 
of  the  court  which  has  previously  at-  until  damages  had  been  assessed  in 
tached  and  to  enforce  its  judgments,  favor  of  the  property  owners,  but 
this  being  the  principle  upon  which  which  did  not  provide  for  the  rendition 
federal  courts  undertake  by  this  pro-  of  any  judgment, 
cess  to  com  pel  the  performance  of  these  8.  George*s  Creek  Coal,  etc.,  Co.  v. 
duties  by  state  officers.  Stryker  v.  Allegany  County,  59  Md.  255.  And 
Grand  County,  40  U.  S  A  pp.  58s;  U.  see  article  Mandamus,  vol.  13,  pp.  496, 
S.  V.  Silverman,  4  Dill.  (U.   S.)  227;  498. 
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(6)  Enforcement  of  Judgment  —  (»)  In  Oenena.  —  Mandamus  is 
the  proper  remedy  to  enforce  the  levy  of  taxes  for  the  payment 
of  judgments  against  municipal  corporations  when  the  duty  to 
make  such  levy  is  expressly  imposed  by  law,  and  when  there  is 
no  other  adequate  remedy,  as  where  the  ordinary  process  of  exe- 
cution is  not  available.  In  such  cases  the  conditions  wKich  justify 
the  resort  to  this  remedy  clearly  exist,  viz.,  a  clear  legal  right 

requiring  the  performance  of  a  specific  duty,  and  an  absence  of 
other  means  of  redress.  * 

Validity  of  Bond.  —  While  mandamus  508;    Sheridan    v.    Reming,    93    Mo. 

may  be  the  proper  remedy  to  compel  321. 

the  \tvj  of  a  tax  to  meet  the  interest  Nebraska,  —  State  v,  Buffalo  County, 

and  principal  of  municipal  bonds,  the  6  Neb.  454. 

court  will  not  issue  the  process  for  this  N^ew  Jersey.  —  Sea   Isle   City    Imp. 

purpose  when  the  validity  of  the  bond  Co.  v.. Tax  Assessors.  61  N.  J.  L.  476; 

is  disputed  and  various  questions  of  Munday  v.  Rah  way,  43  N.  J.  L.  338. 

law  and  miterial  facts  affecting  their  North  Carolina.  —  Lutterloh  r.  Cum- 

valldity   are   raised,    until   the  relator  berland  County,  65  N.  Car.  403;  Gooch 

has  established  his  right  in  an  ordinary  v.  Gregory,  65  N.  Car.  143;  VVinslow 

aciion.     State  v,   Manitowoc,   52  Wis.  v.  Perquimans  County,  64  N.  Car.  218; 

423:  Loomis  V,  Rogers  Tp.  Board,  53  McCoy  v.  Justices,  6  Jones  L.  (N.  Car.) 

Mich.  136.    See  also  U.  S.  v,  Elizabeth,  488. 

34  Fed.  Rep.  851.  Ohio,  —  Gorgasv.  Blackburn,  14  Ohio 

Sufficiency  of  Return,  —  A  return  set-  252. 

ting   up  that  the  liability  of  the  city  IVest  Virginia.  — Wells  v.  Mason,  23 

upon  I  he  bonds  is  disputed  is  not  suffi-  W.  Va.  456;  Fisher  v,  Charleston,   17 

cient  to  prevent  the  issuing  of  a  per-  W.  Va.  628. 

emptory  mandamus,  but  the  respond-  Wisconsin.  —  State   v,  Wharton,  103 

ents  must  obey  the  writ  or  show  facts  Wis.  307;  State  v.  Beloit,  20  Wis.  79; 

from  which  the  court  may  determine  State  v.  Madison,  15  Wis.  30;  State  v, 

that  the  debt  is  not  due,  or  that  there  Racine,  22  Wis.  258. 

is  doubt  whether  it  is  due.    Com.  v.  Allegation  of  Levy  for  HoceMaiy  Ez- 

Pittsburgh,  34  Pa.  St.  497.  penses.  —  Where  by  constitutional  pro- 

1.  California.  —  People  v.  San  Ffan-  vision  the  levy  of  a  tax  cannot  be  made 

Cisco,  21  Cal.  669;  Emric  v.  Gilman,  10  for  any  but  necessary  expenses  except 

Cal.  404.  it  be  authorized  by  a  majority  of  the 

Florida,  -^  State  v,  Jackson  County,  voters,  upon  an  application  for  man- 

19  Fla.  17.  damns   to  compel  the   payment    of  a 

Georgia,  —  Brunswick  v.  Dure,  59  Ga.  judgment  recovered  against  the  county 

803.  it  must  be  shown  that  the  debt  was  of 

Illinois.  —  Cairo  v.  Everett,  107  III.  such  a  character  as  to  fall  under  the 

75;  Olney  v.  Harvey,  50  111.  455.  head  of  ordinary  or  necessary  county 

Indiana,  —  Huntington  v.  Smith,  25  expenses.     Bear  t/.  Brunswick  County, 

Ind.  486.  124  N.  Car.  204. 

fotva,  —  Palmer  v,   Jones,  49  Iowa  Where  Szocutioii  Betumed  Holla  Bona. 

405;    Coy  V,  Lyons  City,   17  Iowa  i;  —  Palmer  c/.  Stacy,  44  Iowa  340;  Stale 

Slate  V,  Johnson  County,  10  Iowa  157;  v.   New   Orleans,   34  La.    Ann.   1149; 

Palmer  2^.  Stacy,  4^  Iowa  340;  Boynton  Fisher  v,  Charleston,   17  W.  Va.  595; 

V.  District  Tp.,  34  Iowa  510;  Stevenson  State  v.  Wharton,  103  Wis.  307,  hold- 

V,  District  Tp.,  35  Iowa  462;  State  v.  ing  that  where  no  specific  mode  was 

Davenport,  12  Iowa  335.  provided  by  the  charter  for  the  inser- 

ICentucky.  —  Muhlenberg  County   v.  tion  of  a  judgment  against  the  city  in 

Morehead,  (Ky.   1898)  46  S.  W.  Rep.  the  tax  roll,  and  it  was  provided  that 

691.  no  execution  could  issue  on  sach  judg- 

Louisiana.  —  State  v.  New  Orleans,  ment,  but  that  it  must  be  levied  on  the 
34  La.  Ann.  1149,  36  La.  Ann.  687;  taxable  property  of  the  city  and  placed 
Kline  v.  Ascension,  28  La.  Ann.  538;  in  the  next  tax  roll  for  collection,  man- 
State  V,  New  Orleans,  30  La.  Ann.  129.  damns    was    the    proper    remedy    to 

Missouri,  -^  State  v.  Slave ns,  75  Mo.  compel  the  city   clerk  to  include  the 
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(b)  Liqniry  into  Vfttort  of  Dobt  —  Collatonl  Attadk.  —  Upon  an  applica- 
tion for  mandamus  to  compel  the  levy  of  a  tax  to  satisfy  a 
judgment,  there  can  be  no  inquiry  into  the  nature  of  the 
indebtedness  on  which  the  judgment  was  rendered,  as  this  would 
be  a  collateral  attack,  and  upon  such  application  the  judgment  is 
conclusive  of  all  questions  properly  settled  in  the  suit  in  which  it 
was  rendered.* 

(e)  SoilloleiMj  of  Plodding.  —  A  prima  facie  right  to  mandamus  is 
made  out  by  an  information  or  petition  which  alleges  the 
recovery  of  a  judgment  and  the  failure  of  the  proper  ofHcials  to 
pay  it  or  take  any  steps  looking  to  its  payment.* 

• 

Judgment  in  the  ux  roll;  U.  S.  v.  Silver-  Boipeiisivenow  of  Botnm.  —  Where,  on 

man,  4  Dill.  (U.  S.)  227;  Walkley  v,  mandamus  10  compel  a  levy  10  pay  a 

Muscatine.  6  Wall.  (U.  S.)  481;  Hitch-  judgment,  the  writ  commanded   that 

cocic  V,  Galveston,  4  Woods  (U.  S.)  311.  the  tax  should  not  only  be  levied  but 

But  where  the  laws  of  the  state  should  be  paid  to  the  relator  before  the 
afforded  remedies  for  reaching  properly  return  day  of  the  writ,  it  was  held  that 
which  could  not  be  levied  on  by  an  a  return  which  showed  merely  a  levy 
ordinary  e'xecution,  it  was  held  that  upon  the  taxable  property  of  the  city, 
while  a  plaintiff  might  not  have  been  for  the  purpose  of  paying  the  judg- 
obliged  to  resort  to  these  remedies,  yet  ment,  etc.,  was  not  sufficient,  but  there 
if  he  has  chosen  to  do  so  and  has  seized  must  be  an  averment  of  the  collection 
upon  property  of  the  city  sufficient  to  and  payment  or  an  excuse  fur  nonper- 
pay  his  whole  debt,  by  a  process  which  formance  of  the  command  of  the  writ, 
holds  the  property  as  firmly  as  it  could  and  it  must  disclose  the  whole  act  con- 
have  been  held  under  an  ordinary  ex-  stituttng  the  levy,  so  as  to  enable  the 
ecution,  and  is  engaged  in  prosecuting  court  to  determine  whether  it  was  suffi- 
his  right  to  hold  the  property,  theques-  cient  to  pay  the  judgment  of  the  rela- 
tion whether  the  plaintiff  has  a  clear  tor.  Benbow  v.  Iowa  City,  7  Wall, 
right  is  at  least  doubtful,  and  until  it  (U.  S.)  313. 

is  decided  the  court  will  not  award  a  1.  People  v,  Rio  Grande  County,  11 

mandamus  to  him.     Hitchcock  v.  Gal-  Colo.  App.  124;  Huntington  v.  Smith, 

veston,  4  Woods  (IJ.  S.)  3Tr.  25    Ind.   486;  to  the  same  point,  Coy 

Exocntion  Issuable  Against  Codefendant.  v.  Lyons  City,  17  Iowa  i;  Fleming  v, 

—  The   fact  that  a    codefendant    has  Trowsdale,  54  U.  S.  App.  574;  Clews 

properly  subject  to  execution  does  not  v.  Lee  County,  2  Woods  (U.  S.)  474; 

afford  such  remedy  as  will  prevent  the  Rock  Island  County  v.  U.  S.,  4  Wall, 

granting  of  a  mandamus.     Palmer  v,  (U.  S.)  435. 

Stacy,  44  Iowa  340.  Judgment  Attaoked  Without  Oljoetioii 

OiEnr  to  Credit  Taxes  in  Arrears.  —  The  —  Widver.  —  But  it  has  been  held  that 
court  will  not  refuse  a  mandamus  to  where  an  answer  attacks  the  validity 
assess  and  levy  a  tax  to  pay  an  execu-  of  the  claim  upon  which  the  judgment 
tion  for  costs  recovered  against  a  mu-  is  based,  the  failure  of  the  plaintiff  to 
nicipal  corporation  merely  because  of  plead  his  judgment  in  estoppel  of  the 
an  offer  by  the  municipal  authorities  to  matter  set  out  in  the  answer,  or  to  de- 
credit  the  amount  of  the  execution  mur,  will  operate  as  a  waiver  of  his 
upon  taxes  in  arrears  upon  property  of  rights.  Bear  z\  Brunswick  County, 
the   plaintiff.     A    municipality   has  a  124  N.  Car.  204. 

legal  and  exclusive  method  of  collect-  8.  Deuel  County  v.  Buchanan  County 

ing  its  taxes,  and  the  court  to  which  First  Nat.   Bank,   (C.   C.  A.)  86  Fed. 

the  application  for  mandamus  is  made  Rep.  264. 

cannot  credit  a  right  of  set-off,  and  has  Demand.  —  Where  the  statute  author- 
no  power  in  the  mandamus  proceed-  izes  the  issuance  of  mandamus  to  the 
ings  to  determine  that  the  taxes  proper  officers  of  the  city  to  levy  and 
claimed  are  on  the  relator's  property  collect  a  tax  to  pay  an  execution  when 
or  that  they  have  been  legally  assessed,  such  execution  against  the  city  is  re- 
Sea  Isle  City  Imp.  Co.  v.  Tax  Assess-  turned  unsatisfied  for  want  of  prop- 
ers, 61  N.  J.  L.  476.  erty,  the  application  for  the  writ  need 
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(d)  Jnriidiotion  —  Fedoral  ConrU.  —  It  has  long  been  settled  that  the 
federal  courts  may  issue  mandamus  to  compel  the  levy  of  taxes 
to  pay  judgments  which  they  have  rendered  against  counties  or 
other  municipal  corporations  when  by  the  laws  of  the  state  it  is 
expressly  or  impliedly  made  the  duty  of  the  officers  of  such 
municipalities  to  make  provision  for  the  payment  of  such  judg- 
ments by  an  exercise  of  the  power  of  taxation.^ 

not  allege  the  demand  upon  the  officers  County,  6  Wall.  (U.  S.)  i66;  Galena  r. 

and    their    refusal    to    levy   the    tax.  Amy,  5  Wall.  (U.  S.)  705;  U.  S.  v,  Keo- 

Slate  V.  Slavens,  75  Mo.  508.  kuk,  6  Wall.  (U.  S.)  514;  Walkley  v. 

When  Demand  Necessary.  —  An  alle-  Muscatine,  6  Wall.  (U.  S.)  481;  Weber 

gation  in  the  relator's  affidavit  that  the  v,   Lee   County,   6   Wall.   (U.  S.)  210; 

relator  has  demanded  payment  of  the  Davenport  v.  Lord,  9  Wall.  (U.  S.)  409; 

judgment  from  the  city  treasurer,  that  Butz    v.   Muscatine,   8   Wall.   (U.   S.) 

the  treasurer  has  failed  and  refused  to  575;  Morgan  v.  Gates,  7  Wall.  (U.  S.) 

pay  the  judgment  or  any  part  thereof,  610;  Rees  v,  Watertown,  19  Wall.  (U. 

and  that  the  common  council  of  the  S.)  107;  Cass  County  v.  Johnston,* 95 

city  has  failed  to  make  any  provision,  U.  S.  360;  U.  S.  v.  New  Orleans,  98  U. 

by  assessment  or  otherwise,  to  pay  or  S.  381;  Shelley  v.  St.  Charles  County, 

satisfy  the  judgment,  but  refuses  so  to  30  Fed.  Rep.  603;  U.  S.  v.  Ottawa,  28 

do,  is  sufficient  to  show  a  demand  and  Fed.    Rep.    407;  U.   S.   v,    Buchanan 

refusal  of  payment   where    such    de-  County,   5  Dill.  (U.  S.)  285;  U.  S.  v, 

mand  and  refusal  are  necessary  as  a  Mobile,  4  Woods  (U.  S.)  536;  U.  S.  v, 

condition  precedent  to  the  right  to  sue  Vernon   County,   3   Dill.   (U.   S.)  281; 

out  a  mandamus.     State  v.  Milwaukee,  Wisdom  v,   Memphis,  2  Flipp.  (U.  S.) 

ao  Wis.  87.  285;  Britton  v,  Platte  City,  2  Dill.  (U. 

Vonpayment  —  In    IVest   Virginia    it  S.)  i;  Welch  v.  Ste.  Genevieve,  i  DiU. 

has  been  held  to  be  unnecessary  that  (U.  S.)  130;  U.  S.  v,  Brooklyn.  10  Biss. 

the  plaintiff  should  expressly  allege  in  (U.  S.)  466;  Benbow  r.  Iowa  City,  7 

the    petition   that    the    judgment    on  Wall.  (U.  S.)  313:  U.  S.  v.  Judges,  32 

which  execution  has  been  returned  un-  Fed.   Rep.  714;  In  re  Copenhaver,  54 

satisfied  has  not  been  paid;  but  such  Fed.   Rep.  660;  Lansing  v,  Muscatine 

nonpayment  must  be  alleged  in  the  County,  i  Dill.  (U.  S.)  522,  28  Fed.  Cas. 

alternative  writ,   as  such   writ   is   re-  No.    16,538:    Evans    r.    Pittsburg.    19 

garded  as  a  declaration,   and   in  this  Leg.  Int.  (Pa.)  4,  8  Fed.  Cas.  No.  4,567; 

state  such  nonpayment  must  be  alleged  Jenkins  v.  Culpeper  County,  i  Hughes 

in  every  declaration.  Fisher  z^.  Charles-  (U.  S.)  568,   13   Fed.   Cas.  No.  7,261; 

ton,  17  W.  Va.  596.  Exp,  Parsons,  i  Hughes  (U.  S.)  282, 18 

An  alternative  writ  w|iich  does  not  Fed.  Cas.  No.  10,774;  U.  S.  v.  Jeffer- 

aver  that  the  defendants  have  failed  to  son  County,  5  Dill.  (U.  S.)  310,  26  Fed. 

make  a  levy  for  the  current  county  ex-  Cas.   No.   15,472;  U.  S.   7'.  Justices,  5 

penses  at  the  maximum  rate  allowed  Dill.   (U.   S.)   184,   26   Fed.   Cas.   No. 

by  law  is  fatally  defective.     Garden  15,503;  U.  S.   v,  Lee  County,  2  Biss. 

City  First  Nat.  Bank  tf.  Morton  County,  (0.  S.)   77,   26   Fed.  Cas.   No.  15,589; 

7  Kan.  App.  739.  Aspinwall  r.  Knox  County.  3  Wkly.  L. 

Formal   Pleading   Unnocessaiy.  —  In  Gaz.  26,  2  Fed.  Cas.  No.  593;  Lyell  v. 

Missouri  it  is  held  that  where  the  stat-  St.  Clair  County,  3  McLean  (U.  S.)  581; 

ute  authorizes  the   issuance  of   man>  Deuel    County   v,    Buchanan   County 

damns  for  the  levy  of  a  tax  after  an  First  Nat.  Bank,  (C.  C.  A.)  86  Fed.  Rep. 

execution  against  the   municipal  cor-  264;  Fleming  v.  Trowsdale,  (C.  C.  A.) 

poration  has  been  returned  unsatisfied  85  Fed.  Rep.  189;  Washington  County 

for  want  of  property,  a  formal  petition  v.  Durant,  9  Wall.  (U.  S.)  415;  Dever- 

for  a  writ  is  not   necessary,   but  the  eaux  v.  Brownsville,  29  Fed.  Rep.  742; 

party  may  exhibit  to  the  court  theexe-  Harshman  cr.  Knox  County,  T22  U.  S. 

cution   and    return,   upon    which    the  306;  Moore  v.  Edgefield,  32  Fed.  Rep. 

writ  of  mandamus  may  issue.     State  v,  498;  Beaulieu  v.  Pleasant  Hill,  14  Fed. 

Slavens,  75  Mo.  508.  Rep.  222;  Deere  v.  Rio  Grande  County, 

1,  Knox    County  v.   Aspinwall,    24  33    Fed.    Rep.    823;  Heine    p.    Levee 

How.  (U.  S.)  376;  Riggs  V.  Johnson  Com'rs,  19  Wall.  (U.  S.)  655;  Smith  v. 
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Power  Merely  Xaeidental  to  Juriadiotion  Acquired.  —  This  power  does  not 
belong  to  the  federal  court  as  an  original  and  independent  pro* 
ceeding,  but  is  derived  solely  from  its  previously  acquired  juris- 
diction to  hear  and  determine  the  cause  and  from  the  fact  that 
the  issuance  of  the  writ  is  necessary  in  order  to  render  that  juris- 
diction effectual.* 

Veoeiiity  of  HaUng  Leyy  through  State  Offloen.  —  And  while  the  federal 
court  may  award  a  mandamus  to  state  officers  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  recovered  in  the  federal  court,  it  has 
no  power  to  cause  a  levy  and  collection  to  be  made  by  a  United 
States  officer.* 

By  state  Court  to  Snforoe  Judgment  of  United  States  Court.  —  On  the  Other 
hand,  the  writ  may  be  awarded  by  a  state  court  to  compel  a  levy 
for  the  enforcement  of  a  judgment  rendered  in  the  United  States 
court.' 

(7)  By  Whom  Instituted.  —  The  officer  upon  whom  devolves  the 
right  to  provide  for  the  expenses  of  a  particular  improvement 
may  institute  proceedings  by  mandamus  to  compel  a  levy  to 
defray  such  expenses.* 

Private  Belator.  —  The  conflict  of  authority  as  to  who  may  be  a 
relator  where  the  question  is  one  of  public  concern  and  the  object 
of  the  mandate  is  to  procure  the  enforcement  of  a  public  duty 
has  been  pointed  out  elsewhere.*  Where  a  private  right  is 
affected,  as  upon  an  application  by  bondholders  to  compel  a  levy, 

Tallapoosa  County,  2  Woods  (U.  S.)  8.  State  v.  Beloit,  20  Wis.  yq;  State 

596;  Memphis  v,   U.  S..  97  U.  S.  293;  v,   Madison,    15    Wis.    30.      See    also 

Louisiana  v.  U.  S.,  103  U.  S.  289.  Brown  v,  Crego,  32  Iowa  498. 

Following  State  Praotioe. —  In  proceed-  4.  Manor  v.  McCall,  5  Ga.  522,  hold- 
ings in  a  federal  court  10  compel  a  ing  that  under  a  statute  establishing  a 
municipal  corporation  to  levy  a  tax,  the  new  county  site  and  providing  for  the 
court  will  conform  its  practice  to  that  building  of  a  court  house  and  the  ap- 
of  the  state  court  as  nearly  as  possi-  pointment  of  commissioners  "  tu  carry 
ble.  Wisdom  r.  Memphis,  2  Flipp.  (U.  ihe  same  into  effect  and  to  provide 
S.)  285.  See  generally  article  United  for  the  payment  of  ail  necessary  ex- 
States  Courts.  penses,"  the  commissioners  appointed 

Order  for  Action  in  Violation  of  State  had  an  interest  which  authorized  ihem 

Law.  —  A  Circuit  Court  of  the  United  to  apply  for  mandamus  to  be  directed  to 

States  has  no  power  by  mandamus  to  the  proper  officers  upon  their  refusal 

cause  the  levying  court  of  a  county  to  to  levy  the  tax    required   to    pay  the 

be   held  on  a  day  not  authorized  by  expenses. 

statute.     The  taxes  levied  at  a  term  so  6.  See  article  Mandamus,  vol.  13.  p. 

held  being  illegal,  a  sale  for  their  non-  630. 

payment  is  void.     Martin  v.  McDiar-  To  Compel  Aid  in  Constmotion  of  Bail- 
mid,  55  Ark.  213  road. —  Recognizing  the  conhicl  of  au- 

1.  Stryker  v.  Grand  County,  40  U.  S.  thority,  it  has  been  held,  in  adopting 
App.  585;  Riggs  V.  Johnson  County,  6  the  view  that  a  relator  need  not  show 
Wall.  (U.  S.)  166*.  U.  S.  V,  Silverman,  a  special  interest  in  mandamus  pro- 
4  Dill.  (U.  S.)  227.  ceedings.  that  a  mandamus  to  compel 

2.  Rees  v.  Watertown,  19  Wall.  (U.  an  additional  levy  to  meet  an  appro- 
S.)  107.  See  also  Thompson  v,  Allen  priation  in  aid  of  the  construction  of  a 
County,  13  Fed.  Rep.  97;  Lee  County  railroad  may  be  brought  on  the  rela- 
te. Rogers,  7  Wall.  (U.  S.)  175;  Lansing  tion  of  a  taxpayer  of  the  township. 
V.  County  Treasurer,  i  Dill.  (U.  S.)  522.  Decatur  County  v,  Hamilton,  86  Ind.  8. 
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the  aggrieved  party  may  be  the  relator;*  and  citizens  and  tax- 
payers have  been  deemed  to  have  a  sufficient  interest  to  entitle 
them  to  become  relators  in  various  instances  relating  to  the  levy 
and  assessment  of  taxes  where  they  as  well  as  others  might  be 
ultimately  affected  by  the  delinquency  of  which  complaint  was 
made.* 

(8)  Direction  of  Writ  —  Defendants,  —  The  writ  is  properly 
directed  to  the  officers  whose  duty  it  is  to  act  in  the  matters  in 
relation  to  which  there  is  an  alleged  delinquency.  As  against  a 
city  the  writ  may  run  to  the  mayor  and  common  council.' 

1.  Madd.x  f.  Graham.  2  Met.  (Ky.)  allegation  or  specification  as  to  the 
56,  wherein  it  was  held  that  neither  names  uf  the  persons  who  hold  the  re- 
the  other  bondholders  nor  the  railroad  spectiveoffices,and  ihat  the  peremptory 
company  for  whose  stock  the  bonds  writ  will  also  run  to  the  persons  who 
were  issued  and  to  whom  the  bonds  then  hold  those  offices;  Fisher  v, 
were  executed,  nor  the  taxpayers  of  Charleston,  17  W.  Va.  5q6;  Hitchcock 
the  city  or  commonwealth,  were  neces-  v.  Galveston,  4  Woods  (U.  S.)  30S; 
sary  parties  to  such  a  proceeding.  Davenport  v.  Lord,  9  Wall.  (U.  S.)  409. 

That  the  remedy  sought  by  the  writ  Servioe  upon  Hayor.  —  The  writ  may 

of  mandamus  will  benefit  the  holders  be  directed  to  the  mayor  and  aldermen 

of  other  bonds  as  well  as  the  relator,  is  when    issued    against  the    city,    and 

no  objection   to   the   writ.      Com.   v.  service  upon  the  mayor  is  sufficient. 

Pittsburgh,  34  Pa.  St.  497.  Hitchcock  v.  Galveston,  4  Woods  (U. 

Bemedy  Confined  to  Particnlar  Bond.  —  S.)  308. 

Where  mandamus  is  sought  as  a  civil  Allegation   Ef    to    Taxing   Power. — 

remedy  to  compel  the  proper  officer  to  Where  by  the  general  law  of  the  state 

levy  a  tax  to  pay  the  interest  on  a  par-  the  taxing  power  of  a  municipal  cor- 

ticular  state  bond,  held  by  the  relator  poraiion,  such  as  a  town,  is  in  its  com- 

and    mentioned    in    his    petition,   the  mon  council,  which  is  composed  of  the 

remi^dy  must  be  confined  to  that  par-  mayor,  recorder,  and  councilmen,  it  is 

ticular  bond,  and  cannot  be  extended  unnecessary,  either  in  the  petition  or  in 

so  as  to  include  all  other  bonds  of  the  the  alternative  writ  of  mandamus,  to 

same  class.     Morion    r.    Comptroller  allege  that  the  taxing  power  is  in  such 

General,  4  S.  Car.  431.  parties.     Fisher  v.  Charleston,   17  W. 

2.  Hyatt  t^.  Allen,  54  Cal.  353,  to  com-  Va.  596. 

pel  the  assessment  of  all  assessable  Amendment  After  Continnaneee.  —  la 
property;  Slate  v.  Fyler,  48  Conn.  145,  Palmer  v.  Jones,  49  Iowa  405,  a  judg- 
to  compel  the  collection  of  a  tax;  Ford  ment  was  rendered  in  mandamus  pro- 
r.  Cartersville,  84  Ga.  216,  illegal  ex-  ceedings  to  compel  the  levy  of  a  tax  to 
emption  of  property;  Huggz^.  Camden,  pay  a  judgment  directing  that  a  part 
39  M.  J.  L.  620,  to  compel  the  sale  of  of  the  revenue  of  the  town  be  set  apart 
land  for  taxes.  for  that  purpose,  and  the  case  was  con- 
Averment  of  Ownership.  —  It  is  not  tinned  from  term  to  term  until  the 
necessary  that  the  relator's  title  to  the  petition  was  amended  by  substituting 
bonds  should  be  set  forth;  the  aver-  the  names  of  the  incumbents  instead  of 
ment  of  his  ownership  is  sufficient  to  parties  in  office  at  the  time  when  the 
show  his  right  to  ask  the  interference  proceeding  was  begun.  A  notice  was 
of  the  court  by  mandamus.  Com.  v.  served  upon  the  original  parties,  but 
Pittsburgh,  34.  Pa.  St.  497.  no  new  petition  was  filed,  and  the  de- 
8.  Com.  V.  Pittsburgh,  34  Pa.  St.  497,  fendants  in  the  amendment  appeared 
holding  that  the  writ  is  properly  di-  without  further  service.  It  was  held 
rected  to  the  individuals  composing  the  that  failure  to  file  a  new  petition  did 
select  and  common  councils  of  the  city;  not  operate  to  dismiss  the  cause,  the 
State  V,  Milwaukee,  25  Wis.  122,  hold-  defendants  having  appeared.  See  also 
ing  that  an  alternative  mandamus  State  v.  Madison.  15  Wis.  30. 
against  a  city  may  properly  run  to  the  At  Against  a  County,  to  compel  the 
mayor  and  common  council  of  the  city  payment  of  county  bonds,  the  justices 
by  their  titles  of  office,  without  any  constituting  the  County  Court  are  the 
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c.  To  Compel  Collection.  —  Mandamus  will  lie  to  compel 
a  collector  to  take  the  necessary  steps  as  required  by  law  for  the 
enforcement  and  collection  of  taxes.* 

d.  To  Compel  Action  in  Aid  of  Collection.  —  So  where 
the  performance  of  acts  '  or  the  issuance  of  process  is  necessary 
in  aid  of  the  enforcement  of  a  tax,  mandamus  may  be  resorted 
to,  upon  the  refusal  of  the  proper  parties  to  perform  the  duty 
involved.  l*hus,  the  tax  collector  may  have  a  writ  of  mandamus 
to  the  officer  whose  duty  it  is  to  provide  a  correct  copy  of  the 
assessment  book,  duplicate,  or  tax  roll,'  and  the  writ  is  proper  to 
compel  the  issuance  of  a  warrant  of  distress  by  the  treasurer  for 
the  enforcement  of  the  collection  of  a  tax.^ 

proper    parties     defendant,    and    the  damns  will  lie  to  compel  the  furnishing 

county  trustee  is  not  a  necessary  party,  of  such  a  list.     State  v.   Hamilton,  5 

State  V.   Anderson    County,    8   Baxt.  Ind.  310;  Firemen's  Ins.  Co.  v.  Balii- 

(Tenn.)  249.  more,   23   Md.   296.    And  any  citizen 

L  State  V.  Fyler,  48  Conn.  145;  Hud-  maybe  the  relator.    State  v.  Hamilton, 

son  V.  Whitney  53  Mich.  158;  State  v,  5  Ind.  310. 

Whitwonh.  8  Lea(Tenn.)594.    But  see  8.  People  v.  Ashbury,  44  Cal.  617; 

School  Dist.  No.  8  v.  Perkins,  49  N.  H.  Hamilton  v.  State,  3  Ind.  452;  People 

538.  V,  Hardenburgh,  90  N.  Y.  411;  Com. 

Taxpayer MBeUtor.  —  Uponanappli-  v.  School  Directors,  8  Pa.  Super.  Ct. 

cation  lor  a  mandamus  to  compel  a  tax  257. 

collector  to  collect  a  tax  it  is  not  neces-  M^ate  Citiien  ai  Belator.  —  A  man- 

sary  that  the  public  prosecutor  should  damus  to  compel  a  county  auditor  to 

proceed  alone.     He  may  act  upon  the  issue  his  duplicate  for  the  tax  on  real 

relation  of  a  citizen  and  taxpayer.    The  property  without  adding  to  the  valua- 

relator  in  such  a  case  has  an  interest  tion  thereof  an  illegal  percentage,  is  a 

as  a  citizen  in  having  all  public  officers  proceeding  for  the  enforcement  of  a 

discharge  their  official  duly,  and  as  a  public  right,  and  the  relator  need  have 

taxpayer  he  has  a  direct  pecuniary  in-  no  special  interest  in  the  matter.    Any 

terest.     State  v.  Fyler,  48  Conn.  145.  private  citizen  is  competent  to  act  as 

After  Expiration  of  Ollloe.  —  Where  the  relator.     Hamilton  v.  Slate,  3  Ind.  452. 

tax  collector's  term  of   office  expires  4.  People  v.   Halsey.  37  N.  Y.  344, 

pending    an    appeal    from    an    order  affirming  (Supm.  Ct.  Gen.  T.)  36  How. 

awarding  a  mandamus  requiring  the  Pr.  (N.  Y.)  487,  53  Barb.  (N.  Y.)  547, 

collection  of  a  certain  tax  by  him,  the  holding  that  any  citizen  having  a  com- 

Sapreme  Court  will  not  upon  the  ap-  mon    interest    in    the   collection   may 

peal  award  a  mandamus  against  his  institute     mandamus    proceedings    to 

successor.     Ross  v.  Lane,  3  Smed.  &  compel  the  issuance  of  a  warrant  by 

M.  (Miss.)  695.  the  county  treasurer. 

2.  Sorrey  and  Plat.  —  Under  a  statute  Failare  or  Befnsal  of  CoUeetor  to  Per- 

requiring  that  the  owner  of  a  tract  of  form  Duty.  —  A  writ  of  mandamus  lies 

land  which  cannot  be  described  except  to  compel  a  town  treasurer  to  issue  his 

by  metes  and  bounds  shall  have  such  warrant  of  distress  against  a  collector 

tract  surveyed  and  platted,  and  if  he  of  taxes  who  neglects  to  collect  and  pay 

fails  to  perform  this  duty  the  county  over  the  taxes  at  the  time  fixed  in  the 

clerk  shall  have  such  survey  and  plat  assessors*  warrant.     Waldron  v.  Lee,  5 

made,  mandamus  will  lie  to  compel  the  Pick.  (Mass.)  323;  Sm^tR  v,  Titcomb. 

county  clerk  to  perform  this  duty  in  31  Me.  272;  School  Disl.  v.  Clark,  33 

the  emergency  mentioned,  and  the  re-  Me.  482. 

lalor  need  not  show  an  interest  in  the  Collector  Not  Necessary  Party,  —  Where 

result.     People   v.  Purviance,   12   111.  an  alternative    mandamus    issues    in 

A  pp.  216.  such   case   10  the  treasurer,  it   is  not 

Fnraidiing  List  of  Stock  or  Btoekholden.  necessary  to  make  the  collector  a  party 

—  Where  the  law  requires  a  corporation  or  to  give  notice  to  him.     Waldron  ». 

to  furnish  a  list  of  stock  or  stockhold-  Lee,  5  Pick.  (Mass.)  323. 

era  for  assessment  it  is  held  that  man-  lUlnre  to  Pay  (hrer.  — It  has  been 
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e.  To  Compel  Payment  into  Proper  Treasury.  —  When 
a  county  treasurer  has  received  moneys  realized  from  the  collec- 
tion of  taxes  and  belonging  to  the  state,  he  may  be  compelled  to 
pay  into  the  state  treasury  that  part  which  belongs  to  the  state ;  ^ 
and  the  same  rule  is  applicable  as  between  other  political 
subdivisions.' 

/.  To  Compel  Acceptance  of  Tender.  —  A  collector  of 
taxes  may  be  compelled  by  mandamus  to  receive  proper  payment 
when  tender  is  made  and  to  execute  a  receipt  therefor.' 

2.  EzclnsiveiLeBB  of  Statutory  Bemedy  for  Collection.  —  As  a  gen- 
eral rule,  the  specific  provision  of  a  particular  and  adequate 
remedy  for  the  enforcement  of  taxes  by  implication  excludes 
other  remedies,*  and  when  the  particular  remedy  is  restricted  by 

held  that  mandamus  will  lie  against  ins  v,  Dougherty,  9  Houst.  (Del.)  156; 
the  collector  to  enforce  the  duty  im-  People  v,  Detroit,  8  Mich.  14;  State  v. 
posed  upon  him  to  pay  over  taxes  col-  Schneckos,  xi  Mo.  App.  165,  holding 
lected.  Sheridan  v.  Rah  way.  44  N.  J.  that  mandamus  is  proper  10  compel  a 
L.  587;  People  V.  Brown,  55  N.  Y.  180;  credit  to  which  the  taxpayer  is  entitled 
People  r.  Alead,  36  N.  Y.  224,  holding  on  certain  tax  bills;  Clement!  v.  Jack- 
that  on  application  for  a  mandamus  to  fion,  92  N.  Y.  591;  People  v.  O'Keefe, 
compel  a  county  treasurer  to  pay  over  90  N.  Y.  419:  People  v.  Registrar  of  Ar- 
moneys  assessed  and  collected  to  pay  rears,  114  N.  Y.  19;  McNary  v,  Wright- 
certain  bonds,  the  respondent  might  man,  32  Oregon  573. 
show  that  the  necessary  assent  of  the  Last  Resort.  —  But  upon  the  principle 
taxpayers  of  the  town  to  the  issue  of  that  mandamus  should  issue  only  as  a 
the  bonds  was  nearer  obtained.  last  resort  and  never  where  the  relator 

1.  State  V,  Staley,  38  Ohio  St.  259,  is  left  in  no  worse  position  without  the 
holding  that  in  such  case  a  petition  for  writ  than  he  would  be  should  it  issue, 
a  writ  of  mandamus  which  shows  the  the  writ  will  not  issue  to  compel  the 
collection  of  such  taxes  by  the  county  acceptance  of  an  amount  tendered  by 
treasurer  is  not  defective  for  want  of  a  corporation  when  the  danger  which 
an  averment  that  the  taxes  so  collected  confronts  the  corporation  for  a  failure 
remain  in  the  county  treasury  subject  to  pay  its  lawful  taxes  is  a  forfeiture  of 
to  the  command  of  the  wiit,  and  that  its  right  to  do  business  in  the  state, 
the  treasurer  of  the  state  is  a  proper  but  the  actual  receipt  of  the  money  by 
relator.  the  respondent  is  not  necessary  for  the 

2.  State  V,  Geier,  35  La.  Ann.  X148;  protection  of  the  alleged  right  of  the 
Webster  v.  Wheeler,  119  Mich.  601;  relator  to  continue  to  do  business. 
East  Saginaw  zf.  Saginaw  County  Treas-  Arkansas  Bldg.,  etc.,  Assoc,  v.  Mad- 
urer.  44  Mich.  273;  Jones  v,  Wright,  34  den,  91  Tex.  461 ,  the  court  holding 
Mich.  371;  Veghte  t'.  Bernards  T p.,  42  that  the  relator's  right  would  have 
N.  ].  L.  338;  Sheridan  z.  Rahway,  been  adequately  protected  by  a  tender. 
44  N.  J.  L.  587;  Cass  Tp.  V.  Dillon,  16  of  the  amount  due. 

Ohio  St.  38.  4.  Spalding  v.  Grigg,  4  Ga.  75;  Chi- 

Frooeedings  by  Custodian  of  Funds.  —  cago  v.  Wrifi:ht,  32  III.  192;   Stafford 

Mandamus  proceedings  by  a  city  col-  County  v.  Stafford  First  Nat.  Bank,  48 

lector   to  recover   moneys  wrongfully  Kan.  561;  Johnston   v,  LonisviUe,    Ti 

paid   into  a  county  treasury  may  be  Bush  (Ky.)  527;  Packard  v.  Tisdale,  50 

instituted  by  the  city  collector  in  his  Me.   376;    Crapo    v.    Stetson,   8    Met. 

own  name,  he  being  the  proper  custo-  (Mass.)  394:  Andover,  etc..  Turnpike 

dian  of  the  funds  of  which  he  is  un-  Corp.  v.  Gould,  6  Mass.  44;  Raynsford 

justly  deprived,  and  it  being  his  duty  v.  Phelps,  43  Mich.  342;  Alexander  zr. 

to  procure  the  money  and  pay  it  to  the  Helber,  35  Mo.  334;  Brule  County  v. 

city  treasurer.     Webster   v,   Wheeler,  King,  iiS.  Dak.  294;  Hibbard  v.  Clark, 

119  Mich.  601.  56  N.  H.  158;  Camden  v.  Allen,  26  N. 

8.    Daniel   v.  Askew,  36    Ark.   487;  J.  L.  399;  McHenry  v.  Kidder  County, 

Perry  V.Washburn,  20  Cal.  318;  Hawk-  8  N.  Dak.  413;  Board  of  Education  v. 
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the  statute  it  cannot  be  extended.^  It  is  otherwise,  however, 
where  no  adequate  remedy  is  provided  by  statute,*  and  it  is  held 
that  for  the  collection  of  any  particular  tax,  in  the  absence  of  a 
special  statutory  remedy,  the  party  liable  is  subject  to  the  same 
remedies  as  exist  for  the  collection  of  any  other  species  of  tax.* 

3.  Neceaiity  for  AiMument  —  A  tax  cannot  be  enforced  or  col- 
lected until  it  has  been  assessed  as  provided  by  law.** 

4.  Beaort  to  Partioular  Property  ABsesied.  —  Where  the  particular 
property  assessed  is  in  existence  and  in  the  possession  of  the  tax 
debtor  and  is  accessible  for  the  purpose  of  seizure  or  the  enforce- 
ment of  the  assessment,  other  property  of  the  tax  debtor  cannot 

Old   Dominion   Iron,  etc..  Co.,  i8  W.  BiglLt  Witliout   Samody.  —  Where    a 

Va.   441;  Alexander  v.   Alexandria,  5  sutute  creates  a   right   and  giyes  no 

Cranch  (U.  S.)  i.  remedy,  the  party  may  resort  to  (he 

Against   Proparty   Alone.  —  State    v.  usual  remedy  applicable  to  such  a  case. 

Snyder,    139   Mo.   552;    Carondelet  v,  Sute  v.  Severance.  55  Mo.  378. 

Picot,  38  Mo.  135;  Steen's  Estate,  175  Citiion  and  Btata.  —  So  it  is  held  that 

Pa.  St.  300:  Stafford  County  v.  Stafford  there  is  a  distinction  between  the  cases 

First  Nat.  Bank,  48  Kan.  561;  Andover,  where  a  private  plaintiff  brings  an  ac- 

etc.  Turnpike  Corp.  v,  Gould,  6  Mass.  tion  to  compel  and  levy  the  collection 

40;  Biule  County  v.  King,  11  S.  Dak.  of  taxes  to  pay  a  debt  due  to  him.  and 

294;  Montezuma  Valley  Water  Supply  where  the  sovereign  seeks  to  collect  its 

Co.  V,  Bell,  20  Colo.  175;  Clegg  v.  State,  own  taxes  for  the  general  purposes  of 

42  Tex.  609.  government.      The    citizen    has    only 

Special  Tax  Bill.  ^^  A  proceeding  to  such   remedies  as   are  given  to  him; 

enforce  a  special   tax   bill   under  the  the  state  has  inherently  all  remedies 

statute  is  in  the  nature  of  an  action  in  not  voluntarily  and  unequivocally  re- 

rem^  and  the  tax  can  be  enforced  only  linquished.    State  v.  Georgia  Co.,  Z12 

by  a  sale  of  the  property.     Clinton  v.  N.  Car.  34. 

Henry  County,  115  Mo.  557.  4.  Alabama.  —  State  v,  Sloss,  87  Ala. 

1.  Biggins  V.   People,    96    111.   381;  119. 

Packard  v.  Tisdale,  50  Me.  376.  California.  —  People  v.  Central  Pac, 

2.  Johnston  v.  Louisville,  11  Bush  R.  Co.,  83  Cal.  398;  People  v.  Hastings, 
(Ky.)  527;  McLean  v.  Myers,  134  N.  Y.     29  Cal.  450. 

480.     But  see  Faribault  v.  Misener,  20  Connecticut.  —  lA\d6\e\,owti  v.  Berlin, 

Minn.   396;    Louisville  Water  Co.   v.  18  Conn.  189. 

Com.,   89   Ky.  244;  Ryan   v.  Gallatin  ///iVkwj.  —  Brown  r.  Joliet,  22  III.  123.  ' 

County,  14  111,  78.  Indiana,  ~-Vogt\  v.  Voglcr,  78  Ind. 

Baplevin.  —  In  Reynolds  v.  Fisher,  43  353. 
Neb.  172,  it  was  held  that  the  county  Mississippi.  —  State  v.  Adler,  68  Miss. 
treasurer  is  ordinarily  restricted  in  the  487;  Green  v.  Craft,  28  Miss.  70;  She- 
enforcement  of  the  collection  of  taxes  waiter  v.  Brown,  35  Miss.  423;  State  v. 
to  the  use  of  the  remedies  provided  by  Vicksburg  Bank,  69  Miss.  9^. 
statute;  but  where  the  taxes  are  a  lien  Nebraska.  —  Nebraska    City    v.   Ne- 
on the  property  and  he  seeks  to  gain  braska  City  Hydraulic  Gas  Light,  etc., 
possession  by  virtue  of  such  lien,  and  Co.,  9  Neb.  346.            • 
the   property   is   in   the   possession  of  North    Dakota.  —  Wells    County    v. 
other  parties  who  claim   the  right  of  McHenry,  7  N.   Dak.  246;  Swenson  v. 
possession  and  contest  the  treasurer's  Greenland,  4  N.  Dak.  532. 
right  to  take  it,  the  legislature  having  Pennsylvania.  —  Miller    v.    Hale,   26 
failed  to  provide  any  means  or  remedy.  Pa.   St.   432;    McCall    v.    Lorimer,    4 
the  right  to  resort  to  the  proper  legal  Watts  (Pa.)  352. 

proceeding  is  implied,  and  replevin  be-  South   Carolina.  —  State  v.   Cheraw, 

ing  the  proper  action,  he  may  maintain  etc.,  R.  Co.,  54  S.  Car.  564. 

such  an  action  and  have  his  right  to  Tennessee.  —  East  Tennessee,  etc.,  R. 

possession  adjudicated.  Co.  v.  Morristown,  (Tenn.  Ch.  1895)  35 

5.  Anniston  v.  Southern  R.  Co.,  X12  S.  W.  Rep.  771. 

Ala.  557.  Texas.  —  Clegg  v.  State,  42  Tex.  609. 
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be  seized  to  pay  the  tax  due  on  the  specific  property  assessed.* 
In  some  states,  however,  delinquent  taxes  are  made  liens  upon 
all  the  property  of  the  defendant  liable  to  taxation,  and  under 
such  provisions  the  lien  is  not  limited  to  the  particular  property 
on  which  the  tax  accrues.' 

6.  Judicial  Prooeedings  —  In  (JeneraL  —  Courts  are  not  the  tax- 
collecting  machinery,  and  the  judiciary  will  not  allow  its  process 
to  be  converted  into  that  use  when  the  statute  provides  other 
remedies.*  But  there  is  no  inherent  vice  in  collecting  taxes  by 
judicial  proceedings  in  the  courts  instead  of  by  summary  process 
of  sale  by  state  and  county  officers,  and  the  legislature  may 
adopt  either  or  both  of  these  remedies.*  Where  the  grant  of  a 
municipal  charter  is  silent  as  to  the  mode  of  collecting  taxes, 
though  the  corporation  is  empowered  to  levy  the  tax,  the  city 
may  provide  for  the  collection  by  due  course  of  law,  that  is,  by 
judicial  proceedings.*  And  it  is  held  that  judicial  proceedings 
may  be  resorted  to  in  aid  of  tax  collections  when  the  remedy  by 
seizure  and  sale  proves  inefficient  or  when  on  account  of  some 
act  of  the  taxpayer  the  seizure  might  prove  inadequate.* 

^ppUoation  of  General  and  Speoial  Laws.  —  In  proceedings  to  enforce 
the  collection  of  taxes  the  practice,  when  not  controlled  by 
special  statutory  provisions,  is  governed  by  the  rules  applicable 
to  ordinary  actions;^  but  when  such  particular  statutory  pro- 

1.  Rivers  v.  New  Orleans,  42  La.  Baltimore  v.  Howard,  6  Har.  &  J. 
Ann.  1203.  See  also  Illinois  Cent.  R.  (Md.)  383.  and  Du^an  v.  Baltimore,  i 
Co.    V.    People,  170  111.  232;   Craw  v.     Gill  &  J.  (Md.)  499. 

Tolono,  96  111.  255.  6,  Mercier*s  Succession,  42  La.  Ann. 

Judgment  in  a  proceeding  to  enforce  1135,  under  a  constitutional  provision 

special  assessments  cannot  run  against  that  taxes  should  not  be  collected  by 

any  other  property  of  the  owner.     Nee-  suit,  which  was  construed  according  to 

nan  v.  Smith,  50  Mo.  525;  St.  Louis  v.  the  statement  in   the   text.     See   also 

Allen,  53  Mo.  44;  Higgins  v,  Ausmuss,  infra^  I.  6.  Remedy  by  Personal  Action^ 

77   Mo.   351;    Syenite  Granite  Co.   v,  7.  See  People  v.  Central  Pac.  R.  Co., 

Bobb,  37  Mo.  App.  483;  State  v.  Angert,  83  Cal.  398;  Newport  f.  Masonic  Temple 

127  ^lo.  456.  Assoc,  (Ky.   1898)  46  S.  W.  Rep.  697; 

2.  Moss  V.  Mayo,  23  Cal.  425;  Cum-  State  v.  Yellow  Jacket  Silver  Min.  Co., 
mings  V,  Easton,  46  Iowa  184.  14  Nev.  220;  State  v.   Duncan,  3  Lea 

So  in  Nebraska  the  lien  for  taxes  as-  (Tenn.)  679. 

sessed  on  personal  property  is  not  con-  Where  it  is  required  that  taxes  shall 

fined  to  the  property  upon  which  the  be  collected  by  action,  the  procedure  is 

taxes  are  assessed,  but  extends  to  all  in   the  discretion   of    the    legislature, 

the  personal  property  owned  by  the  per-  State  v.  Central  Pac.  R.  Co.,  21  Nev. 

son  assessed  during  the  existence  of  260. 

the  taxes  from  and  after  the  delivery  of  Irregularitiee    of    Trial  —  Aider   by 

the  tax  list  to  the  county  treasurer  for  Verdict.  —  Where,  by  order  of  the  court, 

collection.    Reynolds  v.  Fisher,  43  Neb.  two  suits  for  back  taxes  are  tried  as 

172;  Hill  V.  Palmer,  32  Neb.  632.  one,  the  defendant  charged  as  owner 

3.  Meriwether  v.  Garrett,  102  U.  S.  being  the  same  in  both  cases,  but  the 
4/2.  defendants  charged  as  incumbrancers 

4.  Prilchard  v.  Madren,  24  Kan.  486.  being  different,  the  irregularity,  if  not 
See  also  League  v.  State,  (Tex.  Civ.  objected  to,  is  cured  by  verdict.  State 
App.  1900)  56  S.  W.  Rep.  262.  r.  Kerr,  8  Mo.  App.  125. 

5.  Merriaix*  v.  Moody,  25  Iowa  163,  BeferenoetoMaeter.  —  In  asuit  lofore- 
rt/i'//^  Mclnerny  v.  Reed,  23  Iowa  410;  close  a  tax  lien  the  court  may  refer  the 
Bergen  v,  Clarkson,  6  N.  J.  L.   352;  cause  to  the  master  to  determine  the 
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visions  exist  they  are  controlling.  ^ 

6.  Bemedy  by  Penonal  Action  —  a.  Conflict  of  Authority 
—  (i)  Statutory  Remedy  Exclusive  of  Action.  —  Upon  the  ques- 
tion whether  an  action  at  law  against  the  taxpayer  is  an  available 
remedy  for  the  collection  of  taxes  the  authorities  are  in  conflict. 
In  many  cases  it  is  held  that  an  action  will  not  lie  unless 'given 
by  the  statute,  and  that  where  a  particular  remedy  is  prescribed 
by  the  statute  such  remedy  is  exclusive  of  an  action  against  the 
taxpayer,  either  in  debt  or  in  assumpsit ;  *  and  it  is  immaterial 
that  the  statutory  remedy  is  inefficient  and  impracticable,  or  that 
there  is  no  other  adequate  remedy  provided.*  Thus  it  has  been 
held  that  a  personal  action  against  the  taxpayer  will  not  lie  where 
the  remedy  given  is  by  distraint  or  sale  of  personal  property,*  or 
by  levy  and  sale  of  real  property  to  enforce  the  lien  created  by 
the  statute,^  or  by  a  proceeding  in  rem  for  a  judicial  condemna- 

amoant  due  upon  each  tract  of  land  in-  New  Hampshire,  —  Hibbard  v,  Clark, 

volved.     Mix  cr.  People,  ii6  lU.  275.  56  N.  H.  158. 

1.  Mix  V.  People,  86  111.  312;  Mc-  New  Jersey.  —  Camden  v,  Allen,  36 
Call  am  v.  Beihany  Tp.,  42  Mich.  457.  N.  J.  L.  3q8. 

IHrMtory  Statute  as  to  Time  of  Trial.  —  South    Dakota,  —  Brule    County    v. 

State  V.  Baldwin,  62  Minn.  518.  King,  11  S.  Dak.  294. 

2.  Colorado.  —  Montezuma  Valley  Washington.  —  PierceCounty  v.  Mer- 
Water  Supply  Co.  v.  Bell,  20  Colo.  175.  rill,  19  Wash.  175. 

Kansas.  —  Stafford  County  v.  Stafford  West  Virginia,  —  Board  of  Education 

First  Nat.  Bank,  48  Kan.  561.  v.  Old  Dominion  Iron,  etc.,  Co.,  18  W. 

Kentucky.  —  Louisville  Water  Co.  v,  Va.  445. 

Com.,  89  Ky.  244,  distinguishing  Port-  Hot  Jurlsdlotional  —  Waiver  of  Olgoo- 

land  Dry  Dock,  etc.,  Co.  v.  Portland,  tion.  —  In  lotoa  it  was  held  that  should 

12  B.  Mon.  (Ky.)  77,  in  that  the  statute  an  action  be  brought  and  without  ob- 

under   which   that  case   was    decided  jection  to  the  proceeding  be  prosecuted 

fixed  a  definite  and  certain  sum  to  be  to   judgment,   an   objection    that    the 

paid,  and  the  tact  that  it  was  called  a  remedy  had  been  misconceived  would 

tax  was  held  not  to  preclude  an  action  not  be  heard  for  the  first  time  in  the 

of    debt    to    recover    it;    Baldwin    v.  court  of  last  resort.     In  such  a  case  the 

Flewitt,  88  Ky.  673;  Turnpike  Com'rs  jurisdiction  of  the  court  is  not  taken 

V.  Louisville,  etc.,  R.  Co.,  (Ky.  1886)  i  away,  but  the  party  is  required  to  seek 

S.  W.  Rep.  671.  relief  elsewhere  under  the   particular 

Maine.  —  Packard  v.  Tisdale,  50  Me.  circumstances;  and  the  circumstances 

376.  or  facts  which  require  him  to  pursue 

Massachusetts.  —  Andover,  etc.,Turn-  the  special  remedy  must  be  pleaded  or 

pike  Corp.  v.  Gould,  6  Mass.  40;  Crapo  in  a  proper  manner  shown  to  the  court 

V.  Stetson,  8  Met.  (Mass.)  394.  which  entertains  the  action.     Dubuque 

J/iVAi>a«.— Detroit  z/.  Jepp,  52  Mich.  v.  Illinois  Cent.    R.  Co.,  39  Iowa  72; 

458;  Staley  v.  Columbus  Tp.,  36  Mich.  Davenport  v.  Chicago,  etc.,  R.  Co.,  38 

38.  Iowa  633. 

Minnesota. —  Faribault  v.  Misener,  20  8.  Faribault  v.  Misener,  20  Minn. 396; 

Minn.  396.  Louisville  Water  Co.  v.  Com.,  89  Ky. 

Missouri.  —  Carondelet   v.   Picot,  38  244;  Baldwin  v.  Hewitt,  88  Ky.  673. 

Mo.  125;  State  v.  Snyder,  139  Mo.  552;  4.  Stafford  County  v.  Stafford  First 

In  re  Life  Assoc,  of  America,  12  Mo.  Nat.  Bank,  48  Kan.  561;  Andover.  etc., 

App.  40;  Slate  V.  Heman,  7  Mo.  App.  Turnpike  Corp.  v.  Gould,  6  Mass.  40; 

426.  Brule  County  v.  King,  11  S.  Dak.  294. 

Nebraska.  —  Nebraska    City    v.    Ne-  See  also  Pierce  County  v.  Merrill,  19 

braska  City  Hydraulic  Gaslight,  etc..  Wash.  175, 

Co.,  9  Neb.  346.     See  also    Grant  v.  5.  Montezuma  Valley  Water  Supply 

Bartholomew,  57  Neb.  673.  Co.   v.   Bell,  20    Colo.    175:    Stattord 
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tion  and  sale  of  land  for  the  enforcement  of  the  tax.* 

The  Beaion  of  This  Bnle  is  that  the  statute,  by  providing  a  particu- 
lar remedy,  manifests  an  intention  to  prohibit  other  remedies. 
The  rule  therefore  rests  upon  a  presumed  statutory  prohibition.* 

Where  No  Other  Remedy  Proyided.  —  Where  the  statute  does  not  pro- 
vide another  remedy,  however,  a  remedy  by  action  is  available 
by  implication,  because  such  remedy  is  necessary  in  order  to 
make  the  tax  or  the  express  power  to  tax  available.' 

Upon  Express  Agreement  to  Pay  Tax.  —  It  has  been  held  that  assump- 
sit will  lie  where  there  is  an  express  agreement  to  pay  the  tax, 
notwithstanding  in  the  absence  of  such  an  agreement  the  statu- 
tory remedy  would  have  been  exclusive.*  But  on  the  other  hand 
it  has  been  held  that  an  action  cannot  be  maintained  by  a  tax 
collector  upon  a  promise  to  pay  to  him  the  tax  on  consideration 
of  his  forbearance  to  collect  it  in  the  manner  provided  by  statute; 
and  this  notwithstanding  -the  fact  that  by  such  forbearance  he 
becomes  himself  liable  to  pay  the  tax.* 

(2)  Rule  that  Implied  Obligation  Carries  Remedy  by  Action,  — 
Another  line  of  decisions  establishes  the  rule  that  the  implied 
obligation  to  pay  a  tax  carries  with  it  the  remedy  by  an  action 
against  the  taxpayer  to  enforce  the  pa^'ment  thereof,  and  that 
other  remedies  provided  for  the  collection  of  the  tax  are  not 
exclusive  unless  they  are  made  so  expressly  by  the  statute;  •  and 

County  V.  Stafford  First  Nat.  Bank,  48  prescribed  no  other  mode  of  recovery 

Kan.  561;  Carondelet  f .  Picot,  38  Mo.  or  expressly  authorized  the  brinf^ing  of 

135.  an  action. 

1.  Clegg  V,  State,  42  Tex.  609.  4.  Andover,  etc..  Turnpike  Corp.  i'. 

2.  Dollar    Sa7.   Bank  v.   U.   S.,    ig  Gould,  6  Mass.  40.     See  also  Clemens 
Wall.  (U.  S.)  238.  V.  Baltimore.  16  Md.  208. 

8.  Alabama,  —  Anniston  v.  Southern  6.  Packard   v,  Tisdale,  50  Me.  376, 

R.  Co.,  112  Ala.  565.  wherein  Jt  was  said  that  the  founda- 

Connecticut,  —  State    v.    New    York,  tion  of  the  claim  of  a  right  to  bring 

etc.,  R.  Co.,  60  Conn.  333.  such  an  action  rested  upon  the  officer's 

Kentucky,  —  Portland  Dry  Dock,  etc.,  omission  to  perform  a  legal  duty. 

Co.  z/.  Portland,  12  B.Mon.  (Ky.)  80.  Jurisdiotion   by   Conient.  —  In    Brule 

Louisiana,  —  Amite  City  s^.  Clementz,  County   v.  King,  11   S.   Dak.  294,  al- 

34  La.  Ann.  27.  though  a    contract  for  releasing  the 

A^^wyiprj^'^. —Camden  v,  Allen,  26  property  from  the  levy  by  the  collect- 

N.  J.  L.  400;  Bergen  v.  Clarkson,  6  N.  ing  officer  was  set  out  in  the  complaint 

J.  L.  352.  it  was  held  that  the  action  was  clearly 

Texas,  —  Houston,   etc.,   R.   Co.   v,  to  recover  the  taxes  due  and  thai  the 

State,  39  Tex.  149,  citing  State  v.  Wil-  only  object  in  setting  out  the  contract 

Hams,  8  Tex.  384.  was  to  show  that  the  parties  had  con- 

West  Virginia,  —  Board  of  Education  sented  to  refer  to  the  court  the  question 

V.  Old  Dominion  Iron,  etc.,  Co.,  18  W.  of  the  plaintiff's  right  to  recover  the 

Va.  445.  taxes,   thereby  attempting    to    confer 

In  Ohio  an  action  of  debt  seems  to  upon  the  court  jurisdiction  over  the 

have  been  approved.   State  v.  Hibbard,  subject-matter  by  agreement  between 

3  Ohio  63;  State  v,  Gazlay,  5  Ohio  15.  themselves,  which  could  not  be  done. 

But  no  question  appears  to  have  been  6.  Alabama.    —    Perry     County     v, 

raised  in  these  cases  as  to  the  form  of  Selma,  etc.,  R.  Co.,  58  Ala.  564;  Winter 

recovery,  and  in  Camden  v.  Allen,  26  v,  Montgomery,  79  Ala.  481;  State  v, 

N.  J.  L.  400,  it  was  held  that  it  may  be  Fleming,    it2  Ala.   179;   Anniston  v, 

presumed  that  the  statute  of  Ohio  either  Southern  R.  Co. ,  113  Ala.  565. 
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it  has  been  said  that  the  rule  as  to  the  exclusiveness  of  the  remedy 
provided  by  statute  is  obligatory  upon  the  tax  collector  alone 
and  is  not  a  rule  for  the  conduct  of  the  state  or  sovereign.^ 

OvttoiM  DntiM.  —  Customs  duties  are  not  simply  a  charge  upon 
the  merchandise,  to  be  collected  only  by  means  of  the  custody 
of  the  property.  They  are  also  a  personal  charge,  a  duty  created 
by  law.  which  may  be  collected  by  a  civil  action  irrespective  of 
the  possession  and  custody  of  the  goods.' 

b.  Action  Provided  by  Statute  — (i)  In  General.  —  The 
remedy  by  action,  however,  is  often  available  under  the  express 
provisions  of  the  statute,'  and  where  the  only  remedy  provided 

California,  —  Oakland  v.  Whipple,  39  2.  U.  S.  v,  Murdock,  18  La.  Ann.  305; 

Cal.   115;  People  v.  Seymour,  16  Cal.  U.  S.  v.  George,  6  Blatchf.  (U.  S.)4i5; 

332.  U.  S.  V.  Lyman,  i  Mason  (U.  S.)  498, 

Illinois.  ^  Geneva  v.  Cole,  61  111.  398;  holding  that  an  action  of  debt  is  proper; 

Ryan  v,  Gallatin  County,  14  III.  78;  Meredith  v,  U.  S.,  13  Pet.  (U.  S.)  491, 

Dunlap    V.   Gallatin  County,    15    111.  which  was  an  action  of  assumpsit  [cit* 

7;  People  V,  Davis,  112  III.  272.  ing  Atty.-Gen.  v. ,   2  Anst.   558]; 

Iowa,  —  Burlington    v,    Burlington,  U.  S.  v.  Howland,  2  Cranch  (U.  S.)  508, 

etc.,  R.  Co.,  41  Iowa  134.  which  was  likewise   an  action  of  as- 

Maryland,  —  Baltimore  v,  Howard.  6  sumpsit.     See    also   U.   S.   v.    Dodge, 

Har.  &  J.  (Md.)  383;  Dugan  v.  Balti-  Deady  (U.  S.)  125. 

more,  i  Gill  &  J.  (Md.)  499;  Appeal  Fraudulent   Evation  —  Smuggling.  — • 

Tax  Ct.  V,  Western  Maryland  R.  Co.,  Where  by  reason  of  false  and  fraudu- 

50  Md.  275,  295;  Dashiell  v,  Baltimore,  lent  representations  dutiable  goods  are 

45  Md.  621.  brought  in   without  the    payment   of 

North  Carolina,  —  Worth  v,  Wright,  the  lawful  duty,  or  are  smuggled  in,  the 

122   N.   Car.   335,  holding  that  taxes  government  may  sue  in  debt  for  the  re- 

duly  assessed  become  a  debt  and  there-  covery  of  such  duty.     U.  S.  z'.  Boyd, 

fore  may  be  collected  by  suit.  24  Fed.  Rep.  690;  Meredith  v.  U.  S.,  13 

Tennessee,  —  In  Tennessee  the  effect  Pet.  (U.  S.)  491  \citing   Atty.-Gen.   v, 

of  the  statutes  is  held  to  be  to  make  a    ,  2  Anst.  558];  U.  S.   v.  Lyman,  i 

tax  on  land  a  debt  of  the  owner  of  the  Mason  (U.  S.)  482,  an  action  of  debt 

land  secured  by  a  statutory  lien  there-  wherein  the  court  said:  **  In  respect  to 

upon,  the  debt  and  lien  being  treated  the  duties  payable  upon  the  importa- 

as  other    debts    and    liens.     State  v,  tion   of  goods,  the   usual  proceeding, 

Memphis,  etc.,  R.  Co.,  14  Lea  (Tenn.)  where  no  specialty  has  been  taken  as  a 

56;    Jonesboro'    v,    M'Kee,    2    Yerg.  security,  is   an   information   of    debt, 

(Tenn.)    167.     See   also    Rutledge    v,  which  is  emphatically  called  the  king's 

I^ogg,  3  Coldw.  (Tenn.)  568;  State  v,  action  of  debt.     But  where  a  discovery 

Duncan,  3  Lea  (Tenn.)  679;  Nashville  or  account  is   wanted,    either  of   the 

V,  Cowan,  10  Lea  (Tenn.)  213.  nature  or  of  the  value  of  the  goods  im< 

Texas,  —  Henriettas.  Eustis,  87  Tex.  ported,  an  exchequer  information   in 

14,  dting Csive  v.  Houston,  6$  Tex.  619,  the  nature  of  a  bill  in  equity  for  a  dis- 

and  Lufkin  v,  GaWeston,  73  Tex.  343.  covery  and   account   is   generally   re- 

United  States,  —  U.  S.  v,  Washington  sorted  to.     And  informations  of  each 

Mills,  2  Cliff.  (U.  S.)  607;  Dollar  Sav.  kind  are  very  common  in  cases  \(here 

Bank  v.  U.  S.,  19  Wall.  (U.  S.)  227.  goods  have  been  smuggled,  or  where, 

Criminal  Proseeation  Not  Ezelnsive.  —  by  accident,  mistake,  or  fraud,  short 

The  mere  fact  that  a  party  may  be  In-  duties  only  have  been  paid." 

dieted  for  carrying  on  a  business  with-  8.  California,  —  People  v.  Ballerino, 

out  paying  the  taxes  and  obtaining  the  99  Cal.  598. 

license  required  by  law  will  not  pre-  Colorado, —  Montezuma  Valley  Water 

vent  the  city  or  its  lawful  officers  from  •  Supply  Co.  v.  Bell,  20  Colo.  175;  Wason 

collecting  the  tax  by  suit.     Worth  v,  v,  Bigelow,  11  Colo.  App.  120. 

Wright.  122  N.  Car.  335.  Illinois,  —  Byrne    v.   La    Salle.    123 

1.  Dollar  Sav.  Baoktr.  U.S.,  19  Wall.  111.    583;    Biggins  v.   People,   96   111. 

(U.  S.)  238.  381. 
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is  by  action,  it  excludes  other  remedies,  and  the  property  of  the 
taxpayer  cannot  be  seized  and  sold  without  a  judgment.*  Where 
the  action  is  given  as  an  additional  remedy,  it  cannot  be  prose- 
cuted concurrently  with  the  remedies  by  arrest  and  distraint,  and 
by  bringing  the  action  the  last-mentioned  remedies  are  waived.* 
(2)  Statutory  Remedy  Strictly  Pursued,  —  Where  the  statute 
provides  a  remedy  by  action  in  particular  cases  such  remedy  must 
be  strictly  confined  within  the  provisions  of  the  statute.' 

Indiana,  —  Richards  v.  Sto^sdell,  21  State,  39  Tex.  149;  Lockhart  v,  Hous- 

Ind.  74.  ton,  45  Tex.  322. 

Kentucky.  —  Central   R.,  etc.,  Co.  v,  Vermont,  —  Wheeler    v,    Wilson,    57 

Com.,   (Ky.  1899)  49  S.  W.  Rep.  456,  Vi.  157. 

holding  that  an  act  for  the  collection  of  Vonresidents.  —  Actions  will  be  per- 
taxes  and  other  public  money  by  action  mitted  against  nonresidents,  unless  the 
which  provided  that  "  suits  *  *  *  statute  expressly  excludes  them.  Mc- 
against  *  *  *  all  other  persons  re-  Lean  v,  Myers,  134  N.  Y.  480. 
quired  to  pay  money  into  the  state  Under  General  OUmie  of  Charter.  —  A 
treasury  *  *  *  may  be  instituted  municipal  corporation  is  not  confined 
in  the  Franklin  Circuit  Court  and  to  one  mode  in  the  collection  of  taxes, 
prosecuted  as  prescribed  by  law,"  au-  but  without  special  ordinance  passed 
thorized  an  action  for  the  recovery  for  the  purpose  may  collect  by  warrant 
of  taxes  on  a  corporate  franchise,  such  before  a  justice  of  the  peace,  under  (he 
taxes  being  payable  directly  to  the  state  general  clauses  of  the  charter  em  power- 
treasurer  by  the  corporation;  Greer  ing  the  corporation  to  sue  and  be  sued 
V,  Covington,  83  Ky.  410.  and   to  lay  and  collect  taxes.     Edge- 

Maine,  —  Lord  v,  Parker,  83  Me.  532;  field  v.   Brien,   3  Tenn.  Ch.  675,  citing 

York  V,  Goodwin,  67  Me.  260;  Cape  Jonesboro'  v,  M*Kee,  2  Yerg.  (Tenn.) 

Elizabeth  v,  Boyd,  86  Me.  317;  Orono  167. 

V,  Emery,  86  Me.  362.  1.  Alexander  v,  Helber,  35  Mo.  340. 

Massachusetts,  —  Rich  v,  Tuckerman,  2.  York  v.  Goodwin,  67  Me.  260. 

121  Mass.  222.  8.  See  People  v.   Ballerino,  99  Cal. 

Michigan.  —  Bangor  Tp.  v.  Smith  598;  Louisville  Water  Co,  v.  Com.,  89 
Transp.  Co.,  112  Mich.  601,  under  a  Ky.  244;  Baldwin  v,  Hewitt,  88  Kv. 
statute  providing  tnat  a  certain  tax  as-  673;  Schaum  v.  Showers,  49  Ind.  285; 
sessed  should  at  once  become  a  debt  to  Richards  v.  Stogsdell,  21  Ind.  74;  Cape 
the  township,  ward  or  city  from  the  Elizabeth  v.  Boyd,  86  Me.  317:  Orono 
peisons  assessed;  Menominee  v.  S.  K.  v.  Emery,  86  Me.  362;  Rich  v.  Tuckei- 
Martin  Lumber  Co.,  119  Mich.  201;  man,  121  Mass.  222. 
Pucman  z'.  Fife  Lake  Tp.,  45  Mich.  127;  Dlreotion  to  Sue.  —  Where  it  is  pro- 
Orion  Tp.  V,  Axford,  112  Mich.  179;  vided  that  the  mayor  and  treasurer  of 
Sturgis  V.  Flanders,  97  Mich.  546.  any  city,  the  selectmen  of  any  town. 

Missouri.  —  Alexander  v,  Helber,  35  and  the  assessors  of  any  plantation,  to 

Mo.  340;  Jefferson  v.Curry,  77  Mo.  230.  which  a  tax  is  due,  may  in  writing  di- 

Nevada.  —  State    v.    Yellow    Jacket  rect  an  action  of  debt  to  be  commenced 

Silver  Min.  Co.,  14  Nev.  231.  in  the  name  of  such  city,  or  of  the  in- 

New  Hampshire.  —  Boody  v.  Watson,  habitants  of  such  town  or  plantation, 

64  N.  H.  168;  Dana  v.  Colby,  63  N.  H.  against    the    party  .liable,    the    plain 

169.  meaning  is  that  no  action  shall  be  com- 

New  York,  —  McLean  v,  Myers,  134  menced  to  collect  a  tax  unless  its  com- 

N.  Y.  480.  mencement  is  directed  by  some  one  of 

North    Carolina.  —  Wilmington    v,  the  boards  of  officers  named,  in  writing. 

Slolter,  122  K.  Car.  395.  An  oral  direction  will  not  be  sufficient, 

Pennsylvania.  —  Weber  v.  Reinhard,  and  each  suit  should  receive  a  separate 

73  Pa.  St.  370.  consideration.     A  general  direction  to 

Rhode  Island. — Tripp  v.  Torrey,  17  ■  the  tax  collector  to  commence  actions 

R.  I.  359.  against  any  and   all    taxpayers    who 

Tennessee.  —  Wilson    v,    Benton,    11  refuse  or  fail  to  pay  their  taxes  is  not 

Lea  (Tenn.)  51.  sufficient.     Cape  Elizabeth  v.  Boyd,  86 

Texas.  —  Houston,   etc.,   R.    Co.   v.  Me.  317;  Orono  v.  Emery,  86  Me.  36a. 
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c.  Exhaustion  of  Other  Remedies  Before  Resorting  to 

Action.  —  Where  the  ordinary  statutory  methods  of  enforcing 
the  collection  of  a  tax  have  been  exhausted  and  the  tax  has  been 
returned  unpaid,  the  remedy  by  action  may  be  resorted  to ;  *  but 
it  is  held  in  some  jurisdictions  that  where  the  statute'provides  a 
remedy  by  seizure  and  sale  an  action  to  recover  a  personal  judg- 
ment should  not  be  resorted  to  unless  the  statutory  remedy  proves 
inadequate  and  inefficient  for  the  purpose  of  collecting  the  tax.* 
In  other  jurisdictions  it  is  held,  however,  that  the  remed)''  by 
action  by  the  collector  is  better  and  more  convenient  than  the 
ordinary  and  more  summary  remedies  and  should  not  be  unneces- 
sarily restricted.' 

d.  Personal  Liability  Independent  of  Lien.  —  Where 

the  tax  may  be  recovered  by  a  personal  action,  the  liability  does 
not  depend  upon  the  lien.  Though  the  revenue  laws  have  given 
two  remedies  to  enforce  the  collection  of  a  delinquent  tax,  one 
against  the  person  and  the  other  against  the  property,  neither 
depends  upon  the  other  for  its  existence  or  efficiency;*  and 
though  there  may  be  no  lien  for  taxes  in  a  particular  case,  this 

1.  Durham  v.  People,  67  III.  414,  v.  Bethany  Tp.,  42  Mich.  457;  Staley 
holdings  that  in  an  action  for  taxes  the  v.  Columbus  Tp.,  36  Mich.  38.  See 
taxpayer  could  not  object  that  the  col-  also  Greene  County  v.  Murphy,  107  N. 
lector  had  not  made  the  tax  by  dis-  Car.  36*.  People  v.  Ballerino,  99  Cal. 
training  his  peisonal  properly,  where  600,  under  express  statute;  Doniphan 
it  appeared  (hat  the  collector  did  levy  County  v.  Allen,  5  Kan.  App.  122. 

on  the  property,  but  the  objector  re-  8.  Lord  v.  Parker,  83  Me.  532:  Dugan 
plevied  it;  Com.  v.  Louisville,  (Ky.  v.  Baltimore,  i  Gill  &  J.  (Md.)  499; 
1898)47  S.  W.  Rep.  865,  holding  that  a  Greer  v.  Covinfrton,  83  Ky.  410,  hold- 
wharf  could  not  be  seized  and  sold  by  ing  that  the  power  given  by  the  Ken- 
a  collecting  officer  for  taxes  and  there-  /tir^^  statute  to  the  city  of  Covington  to 
fore  that  the  commonwealth  would  be  sue  the  taxpayer  for  unpaid  taxes  is 
entitled  to  maintain  an  action  for  the  concurrent  with  its  power  of  levy  and 
recovery  of  the  taxes  under  the  Act  of  sale  by  the  tax  collector,  and  overruling 
1890.  See  also  Eyke  v,  Lange,  104  Covington  v.  People's  Bldg.  Assoc, 
Mich.  26.  (Ky.  1882)  2  S.  W.  Rep.  323,  where  it 
In  LooisiaBa,  though  there  was  a  con-  was  held  that  the  tax  collector  must 
stitutional  restraint  upon  suits  by  tax  have  first  exhausted  his  power  to  levy 
collectors,  it  was  held  that  judicial  pro-  and  sell  the  estate  of  the  taxpayer  be- 
ceedings  might  be  resorted  to  when  a  fore  resort  could  be  had  to  the  action, 
seizure  might  not  prove  an  adequate  See  also  McLean  v.  Myers,  134  N.  Y. 
or  efficient  mode  of  realizing  revenue.  480. 
Mercier's  Succession,  42  La.  Ann.  1135.  Begularity  of  Other  FrooMdings.  —  The 

2.  Wason  v.  Bigelow,  11  Colo.  App.  right  to  proceed  by  action  does  not  de- 
120,  under  a  statute  providing  that  pend  upon  the  regularity  of  prior  steps 
where  personal  property  which  is  taxed  to  enforce  payment  through  forfeiture 
or  any  part  of  it  is  removed  from  the  and  sale  of  (he  property.  People  v, 
county  in   which  ii   is  taxed,  or  is  so  Davis,  112  111.  272. 

conditioned  that  the  treasurer  cannot  4.  O'Grady  v.  Barnhisel,  23  Cal.  294; 
find  or  obtain  it  for  ihe  purpose  of  dis-  Byrne  v.  La  Salle,  123  111.  583;  Ken- 
tress  and  sale,  he  shall  then  sue  the  tucky  Cent.  R.  Co.  v.  Com.,  92  Ky.  64; 
person  taxed  in  an  action  of  debt  before  Eschbach  v,  Pitts.  6  Md.  71;  Jefferson 
anycourt«in  his  county,  etc.;  Ryan  i/.  v.  McCarty,  74  Mo.  55;  Tcifierson  v, 
Gallatin  County,  14  III.  83,  wherein  Whipple.  71  Mo.  519;  Jefiferson  v. 
the  remedy  by  distress  was  held  to  be  Curry,  77  Mo.  230;  State  v.  Yellow 
ineffectual  because  there  was  no  per-  Jacket  Silver  Min.  Co.,  14  Nev.  231; 
tonal  property  to  distrain;  McCallum  Meredith  v,  U.  S.,  13  Pet.  (U.  S.)  486. 
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fact  will  not  defeat  the  right  to  recover  them  in  an  action  in  which 
it  is  also  sought  to  have  a  lien  declared  upon  the  land  against 
which  the  taxes  are  assessed.  ^ 

e.  Form  of  Action.  —  When  the  remedy  by  action  is  avail- 
able, either  debt  or  assumpsit  is  the  proper  form,  and  each  form 
has  been  held  to  be  proper  in  various  cases  where  the  question  of 
the  remedy  has  been  discussed.* 

Civil  Action.  —  Where  forms  of  action  are  abolished  and  there  is 
no  difference  between  actions  at  law  and  suits  in  equity,  any 
proper  relief  may  be  granted  in  such  cases  in  a  civil  action.' 

7.  Mandamus  Against  Corporation.  —  In  several  cases  mandamus 
has  been  sustained  as  a  proper  remedy  against  corporations  for 
the  collection  of  taxes,*  sometimes  upon  the  ground  that  the 
state  may  use  all  the  means,  summary  or  otherwise,  not  prohibited 
by  a  higher  power,  and  that  mandamus  is  among  such  remedies,' 
though  more  often,  it  seems,  upon  the  ground  that  there  is  no 
other  adequate  remedy;'  and  it  has  been  held  that  mandamus  is 
not  a  proper  remedy  to  compel  the  payment  of  taxes  assessed 
against  the  shares  of  the  corporate  stock  of  the  corporation  where 

1.  Jefferson  v,  McCarty,  74  Mo.  55.  arises  by  implication  and  on  a  legal 

2.  Geneva  v.  Cole,  61  111.  398;  Ryan  obligation  to  pay  a  claim  created  by 
V.  Gallatin  County,  14  111.  78;  Byrne  v,  law.  Baltimore  r.  Howard,  6  Har.  & 
La  Salle,  123  111.  581;  Portland  Dry  J.  (Md.)  383;  Dugan  v.  Baltimore,  z 
Dock.  etc..  Co.  v,  Portland,  12  B.  Mon.  Gill  &  J.  (Md.)  502. 

(Ky.)  80:  Dugan  v,  Baltimore,  i  Gill  &  8.  States/.  Georgia  Co.,  112  N.Car.  39. 

J.  (Md.)  499;  Dashiell  v,  Baltimore,  45  In  Colorado  it  has  been  held  that  since 

Md.  621;  Baltimore  v,  Howard,  6  Har.  the  adoption  of  the  Code  of  Civil  Pro- 

&  J.  (Md.)  383;  Menominee  v,  S.    K.  cedure,  the  former  statute,  providing 

Martin   Lumber  Co.,    119   Mich.   201;  for  the  recovery  of  taxes  by  an  action 

Bangor  Tp.  v.  Smith  Transp.  Co.,  112  of  debt,  is  no  longer  applicable.   Wason 

Mich.  601;  Putman  v.  Fife  Lake  Tp.,  »/.  Bigelow,  11  Colo.  App.  120. 

45  Mich.  125;  Camden  v,  Allen,  26  N.  4.  MrVeagh  v.  Chicago,  49  111.  318; 

J.  L.  400;  Dollar  Sav.  Bank  v,  U.  S.,  19  St.  Albans  v.  National  Car  Co.,  57  Vt. 

Wall.  (U.  S.)  238;   U.  S.  I/.  Washington  68;  Barney  v.  State,  42  Md.  480;  Emory 

Mills.  2  Cliflf.  (U.  S.)  607;   U.  S.  V,  Ly-  v.  State,  41  Md.  38;  State  v.  Mayhew, 

man,  i  Mason  (U.  S.)482;  Meredith  v,  2  Gill  (Mc.)487;  Person  v,  Warren  R. 

U.  S..  13  Pet.  (U.  S.)  486.  Co.,  32  N.  J.  L.  441. 

Form  Prewrlbed  by  Statute.  —  Some-  5.  Mc Veagh  v.  Chicago,  49  III.  318. 
times  the  form  of  action  is  presciibed  6.  St.  Albans  v.  National  Car  Co.,  57 
by  the  statute  giving  the  remedy  by  Vt.  68,  wherein  it  was  admitted  that 
action.  See  York  v,  Goodwin,  67  Me.  the  writ  should  not  issue  if  the  pe- 
260;  Lord  V.  Parker,  83  Me.  532;  Mon-  litioner  had  an  adequate  remedy  at 
tezuma  Valley  Water  Supply  Co.  v.  law,  but  it  was  intimated  that  an  action 
Bell,  20  Colo.  175;  Wheeler  V.  Wilson,  at  law  would  not  be  an  adequate 
57  Vt.  157,  holding  that  the  statute  remedy  because  too  slow;  Person  r. 
impliedly  prescribed  assumpsit  as  the  Warren  R.  Co.,  32  N.  J.  L.  441,  hold- 
proper  form  of  action  by  providing  that  ing  that  mandamus  would  issue  to  com 
the  action,  though  unnamed,  should  be  pel  the  payment  of  taxes  where  there 
by  trustee  process;  Smith  v.  Blair,  67  was  no  other  remedy;  Emory  r.  State, 
Vt.  660.  41  Md.  38,  based  upon  State  v.  May- 
Debt  under  Statate  Conenrrent  with  Ai-  hew,  2  Gill  (Md.)  487.  which  latter 
snmpiit.  —  So,  where  the  statute  gives  case  was  expressly  decided  'Upon  the 
a  remedy  by  distress  or  action  of  debt,  ground  that  mandamus  was  the  only 
it  is  held  that  the  statute  is  cumula-  existing  remedy,  though  in  Barney  v. 
tive  only  and  does  not  take  away  the  State,  42  Md.  480,  the  proper  remedy 
right   of    action    in  assumpsit  which  appears  not  to  have  been  discussed. 
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there  is  an  adequate  remedy  by  distress  or  by  an  action  against 
the  corporation  for  the  collection  of  the  tax.^ 

8.  ProoeedingB  in  Bern  —  a.  In  General.  —  Proceedings  in  rem 
against  property  for  the  collection  of  delinquent  taxes  are  not 
always  of  the  same  character,  but  depend  upon  the  provisions  of 
the  particular  statutes. 

Forfeitiire.  —  Sometimes  a  forfeiture  is  imposed,  and  the  proceed- 
ing is  by  an  application  that  the  land  be  forfeited  to  the  state  for 
the  nonpayment  of  taxes,*  or  by  levy  and  sale  without  judgment 
or  notice.* 

b.  Necessity  for  Judgment.  —  But  the  power  to  proceed 
against  property  by  summary  process  in  the  first  instance  and 
without  judicial  interference  must  be  expressly  conferred,  other- 
wise a  judgment,  which  is  sometimes  required  under  constitu- 
tional provisions,  is  indispensable.^  And  where  a  municipal 
corporation  is  empowered  to  levy  and  collect  taxes,  the  mere 
grant  of  such  power  does  not  include  the  power  to  sell  real  estate 
in  the  case  of  nonpayment.* 

^.Application  for  Judgment. —  Under  some  statutes, 
when  the  taxes  on  land  have  become  delinquent  the  court  may, 
upon  the  return  of  the  delinquent  tax  list  and  application  of  the 
proper  officer,  enter  judgment  against  the  land  therefor.* 

1.  Eyke  v,  Lange,  90  Mich.  592,  104  enforce  by  action  the  collection  of  de- 
Mich.  26.  linquent  taxes,  one  against  the  person 

8.  Deniler  r.  State,  4  Blackf.  (Ind.)  and  the  other  against  the  property,  and 

258;  Smith  f.  Stale,  5  Blackf.  (Ind.)  65.  that  the   lien   could   not  be  enforced 

8.  See  Mason  v.  Belfast  Hotel  Co.,  without  the  aid   of  the   remedy  thus 

89  Me.  386;  McClure  v,  Maitland,  24  provided  —  that  is,  by  suit;  Clegg  v, 

W.  Va.  561;  D'Antignac  v,  Augusta,  31  State,  42  Tex.  609. 

Ga.  700.  Judgment  Lien  Only  as  Against  Party. 

In  Tennessee,  under  the  Act  of  1873,  — Under  a  statute  providing  that  where 

the  tax  collector  was  required  to  certify  lots  are  assessed  to  unknown  owners 

sales  to  the  Circuit  Court  of  the  county,  or  where   the  owners  are  not  known 

which  court  was  directed  to  enter  such  suit  ma^  be  brought  against  persons 

salesof  record  as  valid  judgments  vest-  by  fictitiou?  names,  it  is  held   that  a 

ing   titles   in   the  purchasers,   and   to  judgment  becomes  a  lien  only   upon 

grant  writs  of  possession.     Nance  v.  the   property  of  the   persons    against 

Hopkins,  10  Lea  (Tenn.)  508.  whom  it  is  rendered,  and  that  where 

4.  Carlisle    v.   Watts,   78    Ala.  487,  the  judgment  runs  against  the  names 

where  the  design  of  the  statute  was  to  of   real   persons  and   not  against  the 

provide  a  judicial   sale  of  lands  for  name  of  the  fictitious  person  joined  in 

delinquent  taxes,  having  in  view  the  the  suit  it  is  not  conclusive  against  the 

protection  of  the  taxpayer  by  affording  real  owner    afterwards    complaining, 

to  him  an  opportunity  to  be  heard  be-  Moss  v.  Mayo,  23  Cal.  426. 

fore  being  deprived  of  his  property,  and  6.  Paine    v.   Spratley,    5   Kan.    525; 

the  protection  of  the  purchaser  against  Merriam  z'.  Moody,  25  Iowa  164;  Mc- 

the  proverbial  insecurity  of  tax  titles,  Inerny  v.  Reed,  23  Iowa  410;  Baltimore 

by  a  sale   under  the  judgment  of  a  v.    Howard,   6   Har.   &  J.   (Md.)  383; 

court,  ascertaining  the  amount  and  the  Dugan  r.  Baltimore,  i  Gill  &  J.  (Md.) 

delinquency  of  the  taxes,  and  the  lia-  499;  Bergen  v,  Clarkson,  6  N.  J.  L.  352. 

bility  of  the  lands:  Hinman  v.  Pope,  6.  See  Carlisle  v.  Watts,  78  Ala.  487; 

6   111.    131;    Alexander  v.    Helber,   35  Driggers    v.    Cassady,    71    Ala.    520; 

Mo.  341;  State  v.  Yellow  Jacket  Silver  Maish  v.  Arizona,  164  U.  S.  59^;  Ac- 

Min.  Co.,  14  Nev.  232,  holding  that  the  lantic,  etc.,  R.  Co.  v.  Yavapai  Countv, 

revenue  laws  gave  two  remedies  to  (Ariz.  1889)  21  Pac.   Rep.  768;  Cairo, 
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d.  Foreclosure  of  Tax  Lien  in  Equity.  —  Where  the 
statute  has  prescribed  the  proceedings  in  reference  to  the  enforce- 
ment of  taxes  and  the  foreclosure  of  tax  liens,  the  holder  of  a 
tax  lien  cannot  foreclose  it  as  he  would  a  mortgage  lien  in  a  court 
of  equity  and  otherwise  than  according  to  the  statutory  remedy 
provided.*  In  other  cases,  however,  it  is  held  that  a  tax  lien  may 
be  enforced  against  realty  by  an  ordinary  foreclosure  suit  in 
equity  after  the  taxes  have  become  delinquent,  either  under  stat- 
utory authority  or  upon  the  theory  of  inherent  jurisdiction  of  a 
court  of  equity  to  enforce  such  liens.* 

e.  Notice  —  (i)  In  General.  —  Generally,  however,  it  is  essen- 
tial to  the  jurisdiction  of  the  court  to  hear  and  determine  such 
an  application  that  there  shall  be  some  sort  of  notice,  either 

etc.,  R.  Co.  V.  Mathews,  152  111.  153;  the  collection  of  the  tax  may  be  reached 

People    V,    Dragsiran,    100    111.    386;  by  the  enforcement  of  the  lien  in   a 

Pidgeon   v.    People,   36  111.   249;    Mc-  court  of  equity;  New  York  v,  Colgate, 

Chesney  V.  People,  178  III.  542;  Hook  12  N.  Y.  140,  and   U.  S.  v.  Pacific  R. 

V.  People,  177  III.  632;  Walsh  v,  Peo-  Co.,  4   Dill.   (U.   S.)  66,    which  cases 

pie,  79  111.  521;  Mix  V.  People,  81  111.  seem  to  rest  on  the  principle  that  the 

118;  Morgan  v.  Camp,  16  111.  175;  Lane  creation  of  a  lien  in  any  given  case  of 

V,  Bommelmann,  21  III.  143;  Beers  v,  necessity  carries  with  it  all  the  usual 

People,  83  111.  488;  Chicago  v,  Wright,  modes  of  enforcing  the  lien  known  to 

32  111.  194;  Durham  v.  People,  67  111.  the   law;    Grant  v.    Bartholomew,   57 

417;     Hills    V,    Chicago,    60    111.    86;  Neb.  673,  indicating  that  the  county 

Hope  V.  Sawyer,  14  III.  254;   Charles  might  maintain  a  suit  in  equity  to  fore- 

V.    Waugh.   35   111.   321;    Goodrich  v,  close  a  public  lien  against  real  estate 

Minonk,  62  111.  121;  People  v.  Brislin,  for  the  nonpayment  of  taxes  independ- 

80  III.  423;  Lehmer  v.  People,  80  111.  ently  of  statute;    State  v.  Duncan,  3 

601;    Campbell  v,   M'Irwin,  4   Hayw.  Lea  (Tenn.)  679,  holding  that  the  chan- 

(Tenn.)    60;    Anderson    v,    Patton,    i  eery  court  had    inherent  jurisdiction 

Humph.  (Tenn.)  369;  Swan  v.  Knox-  to  enforce  the  lien  of  taxes  created 

ville,  II  Humph.  (Tenn.)  130;  McClung  under  the  statute  for  city,  county,  and 

V.  Ross,  5  Wheat.  (U.  S.)  116.  municipal    taxes,   and    certainly    had 

1.  People  V,  Biggins,  96  111.  481;  jurisdiction  under  a  statute  which  pro- 
Stafford  County  V.  Stafford  First  Nat.  vided  that  such  lien  might  be  enforced 
Bank,  48  Kan.  564;  Corbin  v.  Young,  as  other  liens.  See  also  Nashville  v. 
24  Kan.  199;  Louis rille  Trust  Co.  v.  Cowan,  10  Lea  (Tenn.)  213;  Edgefield 
Muhlenburg  County,  (Ky.  1893)  23  S.  v,  Brien,  3  Tenn<  Ch.  673,  holding  that 
W.  Rep.  674;  Greene  County  v,  Mur-  while  upon  a  resort  to  the  Court  of 
phy,  107  N.  Car.  36;  McHenry  v.  Chancery  the  court  might,  upon  treat- 
kidder  County,  8  N.  Dak.  413;  Pierce  ing  such  resort  as  unnecessary  and  as 
County  V,  Merrill,  19  Wash.  175  [rtV-  being  more  expensive  than  the  statu- 
ing  Thompson  v,  Allen  County,  115  U.  tory  mode,  charge  the  plaintiff  with  the 
S.  550];  Board  of  Education  v.  Old  extra  costs,  no  such  penalty  would  ap- 
Dominion  Iron,  etc.,  Co.,  i8  W.  Va.  ply  where  the  aid  of  the  court  was  in- 
44i>  voked  only  after  the  usual  mode  had 

2.  Hammond  v.  People,  169  111.  551,  been  repeatedly  resorted  to  without 
under  a  statute  providing  a  remedy  by  avail. 

a  suit  in  equity  to  recover  the  tax  or  to        Right  of  Collector.  —  Where  the  collec* 

foreclose  the  lien  on  the  land  after  for-  tor  is  required   by  law  to  pay  to  the 

feiture  by  an  application  for  judgment;  treasurer  all  taxes  charged  by  the  rate 

People  V.  Weber,  164  111.  412;  Gauen  bill,  whether  collected  or  uncollected, 

V.  Moredock,  etc..  Drainage  Dist.,  131  his  right  to  recover  uncollected  taxes 

III.  446;  People  V.   Henckler,   137  111.  by  suit  carries  with  it  the  right  to  sue 

580;  Mclnemy  v.  Reed.  23  Iowa  410,  in  equity  to  enforce  the  lien  for  taxes, 

holding  that  where  no  mode  of  collec-  whether  the  lien  has  or  has  not  been 

tion  is  specified  in  the  municipal  charter  assigned  to  him.     Hart  v,  Tiernan,  59 

and  the  tax  is  a  lien  upon  the  property,  Conn.  521. 
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actual  or  constructive,  to  the  owner  of  the  land,*  and  the  failure 
to  give  the  notice  required  by  the  statute  will  be  fatal  to  the 
proceedings.* 

(2)  Publication.  —  Notice  of  a  proceeding  in  rem  to  enforce  the 
collection  of  taxes  against  the  specific  property  upon  which  they 
are  assessed  may  be  given  by  publication.'  In  many  cases  the 
proceeding  is  of  an  extremely  summary  nature  and  the  notice  pub- 
lished bears  little  resemblance  to  a  notice  in  judicial  proceedings. 
Thus  in  some  jurisdictions  the  delinquent  tax  list  is  published 
by  the  officer  together  with  notice  that  he  will  apply  for  judgment 
against  the  delinquent  lands. **     In  others  thp  notice  is  as  one  in 

1.  Alabama,  —  Cailisle  v.  Watts,  78  On  the  Death  of  the  Owner  a  valid 

Ala.  487;    Riddle  v,  Messer,  84  Ala.  judgment  cannot  be  rendered  or  a  sale 

236.  of  tlie  land  ordered  without  notice  to 

Illinois.  —  Foriman   v,    Ruggles,    58  ihe  personal  representative,  who  rep- 
Ill.  207;  People  V.  Dragstran,  100  111.  resents  the   estate,   or    to  the    heirs, 
286;  Scammon  v.  Chicago,  40  111.  146;  who  represent  the  title  and  ownership. 
McKee  v.  Champaign  County,  53  111.  Cailisle  v.  Watts,  78  Ala.  486. 
477;  Spellman  v.  Cartenius,  12  III.  409;  2.  Cases  in  last  preceding  note. 
Pickett  V,  Hartsock,  15  111.  279.  Diligent  Stepi  to  Make Hotioe Eifectnal. 

Inaiana,  —  Dentler  v.  State,  4  Blackf.  — In  Louisiana  it  has  been  held   that 

(Ind.)  258.  the  article  of  the  constitution  requiring 

Louisiana,  — Concordia  v,    Bertron,  that  notice  should  be  given  to  the  tax- 

46  La.  Ann.  356  [citing  Workingmen's  payer    contemplated   that    reasonably 

Bank   v.    Lannes,   30    La.   Ann.    871;  diligent  steps  should  be  taken  to  make 

Smith  V.   New  Orleans,  43   La.  Ann.  the  notice  effectual.     Genella  v,  Vin- 

726:  Breaux  v,  Negrotio,  43  La.  Ann.  cent,    50  La.   Ann.   966;    Cucullu    v. 

427]:  Montgomery  v,  Marydale  Land,  Brakenridge  Lumbet  Co..  49  La.  Ann. 

etc.,  Co.,  46  La.  Ann.  403;  Lambert  v.  1445;  Hodding  v.  New  Orleans,  48  La. 

Craig,  45   La.  Ann.  1109;    Adolph   v,  Ann.  982;    Walsh   v.  Harang,  48  La. 

Richardson,  52  La.  Ann.  IT56;    Well-  Ann.  989. 

man  r.  Willis,  52  La.  Ann.  1445.  8.  Gallagher  v,  Johnson,  65  Ark.  90; 

Michigan,  —  Peninsular  Sav.    Bank  Mix  r.  People,  106  111.  425:  Den  tier  v. 

V,  Ward,  118  Mich.  87,  under  a  statute  Stale,  4  Blackf.  (Ind.)  258;  Muirhead  v, 

providing  that  if  within  a  fixed  n urn-  Sands,  iii  Mich.  487;  Fowler  r.  Cam p- 

l)er  of  days  after  the  day  specified  in  bell,  100  Mich.  398;  Kipp  v,  Collins,  33 

the  notice  for  the  hearing  of  the  peti-  Minn.  396;  Rohrer  v.  Oder,  124  Mo.  24; 

tion  it  shall  be  made  to  appear  to  the  Priichard  v.  Madren,  24  Kan.  486. 

court  that  any   person    has,    without  4.  Territory  v.  Delinquent  Tax-'List, 

fraud  on  his  part,  been  prevented  from  (Ariz.  1889)21  Pac.  Rep.  888;  Atlantic, 

filing  his   objection  to  any   tax,  such  etc.,  R.  Co.  v.  Yavapai  County,  (Ariz, 

further  time  may  be  granted  for  that  1889)  21    Pac.  Rep.   768;    Fortman   v. 

purpose  as  may  seem  proper,  not  ex-  Ruggles,  58  111.  207;  Scammon  v.  Chi 

ceeding  five  days,  and  holding  that  if  cago,  40  III.  146;  Durham  v.  People, 

the   decree   is   made   pursuant   to  the  67  111.  417;    Morgan  v.  Camp,  16  III. 

notice   by  publication,   and  the  court  175;  People  v.  Dragstran,  100  III.  286; 

adjourns  before  the  expiration  of  the  Dentler  v.  Stale,  4  Blackf.  (Ind.)  258; 

time  within  which  the  party  is  allowed  Stearns  County  v.  Smith,  25  Minn.  131; 

10  appear  and  show  objections,  the  de-  In  re  Stutsman  County,  88  Fed.  Rep. 

cree  is   void;    Ledyard  v.  Dix,  (Mich.  337. 

1899)  79  N.  W.  Rep.  qT8;  McGinley  v.  Ai  Prooeee.  —  Such   notice  stands  as 

Calumet,  etc.,   Min.  Co.,  (Mich.   1899)  process.     Scammon  v.  Chicago,  40  III. 

79  N.   W.   Rep.  928,   holding  that  the  146;  Fortman  v.  Ruggles,  58  III.  208; 

owners  were  entitled  to  five   secular  Campbell  7*.  M*Irwin,  4  Hayw.  (Tenn.) 

days;  McFadden  v,  Brady,  120  Mich.  60. 

699;  Youngs  V.  Clark,  120  Mich.  528.  Power  to  Fix  Time  for  Objections. — 

Misiouri, — Spurlock  v,  Dougherty,  Under  a  statute  providing  that  "  the 

81   Mo.   171;    Large  t^.  Fisher,  49  Mo.  court  shall  examine  said  list,  and  if  de- 

307.  fense  (specifying,  in  writing,  the  par- 

389  Volume  XXL 


CoUaotion  and  Enforotoient.         TAX  A  TION,  Prooeedingi  ia  Bm. 

a  judicial  proceeding,  being  by  summons  in  the  first  instance  by 
the  owner  or  by  publication  of  the  summons  as  in  other  cases/ 
and  the  lien  is  foreclosed  in  a  regular  judicial  proceeding  in  which 
the  owner  is  made  a  party,*  though  the  judgment  contemplated 
is  one  purely  in  rem;  •  and  it  is  held  that  under  statutes  which 
contemplate  a  proceeding  purely  in  rem,  the  idea  that  the  land 
may  be  seized  under  a  personal  judgment  is  excluded.** 

(3)  Compliance  with  Statute.  —  Statutes  authorizing  published 
notice  and  judgment  and  sale  based  upon  return  of  delinquent 
tax  lists  must  be  strictly  pursued,  and  the  substance  of  the 
notice  •  as  well  as  all  other  proceedings  as  to  giving  it  •  must  be 

ticttlar  cause  of  objection)  be  offered  by  4.  Cleg^  v.  State,  49  Tex.  609.    See 

any  person  interested  in  any  of  said  also  Syenite  Granite  Co.  v,   Bobb,  37 

lands    *    *    *    to  the  entry  of  judg-  Mo.  App.  483*    Neenan  r.  Smith,  50 

ment  against  the  same,  the  court  shall  Mo.  528;  St.  Louis  v.  Allen,  53  Mo  50. 

hear  and  determine  the  matter,    *  *    *  Fi«ri  Fadas  on  Appeal  to  Cirirait  Court, 

and  shall  pronounce  judgment  as  the  — A  statute  providing  for  a  judgment 

right  of  the  case  may  be,*'  it  was  held  for  the  sale  of  land  by  an  inspection  of 

that  the  court  had  the  power  to  make  the  returned  delinquent  tax  list  does 

a  rule  requiring  that  objections  be  filed  not  confer  general  jurisdiction  upon 

within  a  certain  time,  and  might  refuse  the  Circuit  Court  upon  an  appeal  from 

to  hear  objections  after    such    time,  the  County    Court    to    award  a  fieri 

Hess  V.  People,  84  111.  247.  facias  for  the  collection  of  taxes  found 

1.  Cruzen  v,  Stephens,  123  Mo.  337;  to  be  due  and  for  which  the  order  of 
Neenan  v,  St.  Joseph,  126  Mo.  89;  sale  is  made.  Pidgeon  v.  People,  36 
Rohrer  v,  Oder,  124  Mo.  24.     See  also  111.  249. 

Martin  r.  Parsons,  50  Cal.  498;  Fowler  6.  Hook    v.    People,    177    111.    632; 

V.  Campbell,   100  Mich.  398;  Carlisle  People  v.  Rickert,  159  111.  496;  Charles 

V,  Watts,  78  Ala.  487.  v.  Waugh.  35  111.  315,  holding  that  the 

Thus  in  Miohigan  it  has  been  held  notice  must  state  that  an  order  of  sale 

that  a  statute  providing  that  publica-  will  be  asked  for. 

tion  of  notice  must  be  equivalent  to  6.  Driggers  v.  Cassady,  71  Ala.  529; 

personal  service  is  to  be  taken  in  con-  Smith  v.  Cox,  115  Ala.  503;  Fottman 

nection  with  another  providing  that  a  v.    Ruggles.  58  111.  207;  Scammon  v, 

subpoena  shall    be    personally  served  Chicago,  40  111.  146;  Marsh  v.  Chesnut, 

upon  the   delinquent  taxpayer    if  he  14  111.  224;  Morgan  v.  Camp,  16  111. 

can   be  found   within  the  stale,  and  175;    Pickett  v,   Hartsock,  15  111.  279; 

therefore  service  by  publication  is  not  McChesney   v.    People,    178    111.    547; 

sufficient   unless  the   taxpayer  cannot  Dentler  v.  State,  4  Blackf.  (Ind.)  258; 

be  found  within  the  state.     Fowler  v.  Stearns  County  v.  Smith,  25  Minn.  131; 

Campbell,  xoo  Mich.  398.  Rohrer  v.  Oder,  124  Mo.  24. 

DoUvery  of  Snmmoni  to  Penon  in  Poi-  Pnblioation  Based  on  Order  of  Court.  — 

iMiion    or    Posting.  —  As   against   the  In  Harness  v.  Cravens,  126  Mo.  233,  it 

land  a  summons  may  be  served  by  de-  was  held  that  where  the  proceeding  is 

livering  a  copy  to  the  person  in  pos-  against  the  landowner  as  a  nonresident, 

session   or  by  posting  or  publishing,  and  the  statute  authorizes  a  summons 

Truman    v.    Robinson,    44    Cal.    623;  only  in  the  case  of  a  resident,  publica- 

People  V.  Fox,  3Q  Cal.  621;  Carlisle  v.  tion   must   be   based   on  an  order  of 

Watts,  78  Ala.  487.  court  pursuant  to  the  theory  of  the  pro- 

2.  Wellshear  v,  Kelley,  69  Mo.  348;  ceeding,  and  if  it  is  based  upon  a  sum- 
Brickell  v,  Farrell,  82  Fed.  Rep.  220;  mons  and  return  of  non  est^  it  is  void. 
State  V.  Snyder,  139  Mo.  549;  Turner  But  see  Cruzen  v,  Stephens,  123  Mo. 
V.  Gregory,  151  Mo.  100;  Neenan  v.  St.  337. 

Joseph,   126  Mo.  89;  Rohrer  v,  Oder,  Ai&davit  and  Order  of  Pablioation. — 

124  Mo.  24.     See  also  Baltimore,  etc.,  General  rules  with  relation  to  service 

R.  Co.  V,  Bellalre,   60  Ohio   St.  301;  by  publication  apply  to  the  method  of 

Mason  tr.  Belfast  Hotel  Co.,  89  Me.  384.  obtaining  the  order  of  publication  in 

S.  See  the  cases  in  the  last  preceding  proceedings  to  enforce  taxes,  and  serv- 

note.  ice  cannot  be    made  by    publication 
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in  conformity  with  the  statutory  provisions.  Thus  where  the 
statute  prescribes  a  particular  term  for  an  apph'cation  for  judg- 
ment for  delinquent  taxes  against  land,  the  notice  must  be  to  the 
term  so  prescribed.*  So  under  a  statute  requiring  that  the  name 
of  the  owner  be  stated  in  the  notice,  if  known,  the  failure  to 
designate  such  owner  is  a  plain  omission  of  duty ; '  but  it  is  held 
to  be  sufficient  to  designate  the  owner  of  the  land  by  the  name 
disclosed  by  recorded  deeds.'     In  like  manner  it  is  held  that  an 

without  an  affidavit  and  order  of  pub*  then  attaches.     Chouteau  v.  Hunt,  44 

liration  as  in  olher  cases.     Martin  r.  Minn.  173. 

Parsons,   50  Cal.  498.     Sec  generally  Computation  of  Time,  —  In  Michigan, 

article  Publication,  vol.  17,  p.  26.  where  one  section  of  the  statute  pro- 

One  Affidavit  and  Order  for  Several  vided    that    a    copy    of    the    petition 

Cases,  —  One  affidavit  and  one  general  should   be   published   at  least  once   a 

order  of  service  of  summons  may  be  week  for  four  successive  weeks  next 

made  to  apply  to  several  cases  where  prior  to  the  time  fixed  for  the  hearing 

the  statute  does    not  require  that  a  thereof,  and  another  section  required 

special  order  should  be  made  in  each  a  contesting  party  to  file  objections  at 

case.     Moss  v.  Mayo,  23  Cal.  425.  least  ten  days  prior  to  the  day  fixed  for 

Ftoof  of  Pablioallon.  —  The  require-  the  hearing,  it  was  held  that  the  latter 
ment  of  proof  of  publication  of  the  provision  did  not  indicate  that  the  no- 
order  and  petition,  to  be  filed  in  the  tice  must  be  published  four  weeks  and 
office  of  the  county  clerk  before  any  ten  days.  Eldridge  v.  Richmond,  120 
final  order  is  made,  constitutes  the  filing  Mich.  586. 

of  such  proof  a  prerequisite  to  the  en-  Sunday  Is  Excluded,  —  Kipp  v.  Fitch, 

try  of  the  decree,  and  the  court  is  with-  73  Minn.  65. 

out  jurisdiction  to  make  the  final  order  1.  Brown  v.  Hogle,  30  111.  119. 

in    the    absence  of  this  evidence    of  Adjourned  Term.  —  Where  the  statute 

authority.     McFadden   v,  Brady,    120  provided  that  the  County  Court  should 

Mich.  699.  have  jurisdiction  to  render  judgments 

But  where,  upon  objection  to  the  for  taxes  at  the  term  held  on  the  first 
proof  of  publication,  it  appeared  that  Monday  in  July  or  at  any  subsequent 
the  affidavit  of  publication  of  notice  regular  term,  provided  due  notice 
was  duly  filed  with  the  register  of  the  thereof  should  be  given  by  the  col- 
court  and  that  such  fact  was  noted  in  lector,  a  notice  given  to  the  Augusi 
his  calendar,  but  the  register  chose  to  adjourned  term  was  held  not  to  be  in 
put  the  affidavit  into  the  tax  record,  it  compliance  with  the  statute.  Spurlock 
was  held  that  this  did  not  in  any  way  v.  Dougherty,  81  Mo.  171. 
affect  the  legality  of  the  notice,  as  it  2.  McChesney  v.  People,  178  111.  544, 
was  sufficient  that  the  register  had  re-  holding,  however,  that  where  the  de- 
ceived and  filed  it.  Brooks  v.  Auditor-  fendant  appeared  and  filed  objections 
Gen.,  119  Mich.  329.  which  did   not  go   to  the  jurisdiction 

Applicability    of   General    Statute, —  of  the  court,  such  appearance  waived 

Where  the  statute  does  not  provide  for  irregularity  in  a  notice  which  described 

making  proof  of  publication  it  should  the  land  as  belonging  to  one  designated 

be  made  under  the  general  provisions  by  his  Christian  name,while  the  tax  list 

as  in  other  cases.     Gallagher  v,  John-  gave  both  Christian  name  and  surname. 

son,  65  Ark.  90.  Conformity  Between  Judgment  and  No- 

On  Collateral  Attack  A  jvLdgmeni  rtg'  tioe.  —  The  published  nouce  and  the 
ular  in  form  raises  the  presumption  of  judgment  must  conform  as  to  the 
jurisdiction,  and  the  fact  that  there  name  of  the  owner.  Turner  v.  Greg- 
was  no  proof  of  publication  must  be  ory,  151  Mo.  100. 
shown  otherwise  than  by  the  mere  ab-  Unknown  Owner  —  Faots  Verified.  — 
sence  of  the  filing  of  an  affidavit  of  Where  a  proceeding  is  against  un- 
publicalion.  Hoyt  v,  Clark.  64  Minn,  known  parties  under  the  statute,  the 
139.  facts  which  authoiize  notice  by  publi- 

TlniA.  —  The    service    of   the  notice  cation   must   be    verified.     Rohrer    v. 

and  delinquent  list  is  complete  with  Oder,  124  Mo.  24. 

the  last  publication,  and  jurisdiction  8.  El  ting  v,  Gould,  96  Mo.  535, 
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application  for  a  judgment  against  land  must  describe  the  land  so 
that  it  can  be  located  and  found,  otherwise  no  judgment  can  be 
rendered.*  And  a  report  of  delinquent  taxes  which  does  not 
show  to  whom  the  taxes  are  due  is  fatally  defective.* 

Snbstantial  Compliance  with  the  Statute  in  respect  of  the  published 
notice  is  sufficient.  Thus  a  notice  which  correctly  states  the 
amount  sued  for  and  describes  the  premises,  under  a  statute 
requiring  the  notice  to  state  briefly  the  object  and  nature  of  the 
petition,  is  sufficient  notwithstanding  it  omits  one  of  the  years 
for  which  taxes  are  due.' 

(4)  Waiver  of  Insufficient  Notice,  —  As  in  other  cases,  however, 
the  publication  being  for  the  purpose  of  giving  constructive  notice 
of  the  proceedings,  that  purpose  is  sufficiently  accomplished  if 
the  owner  of  the  property  appears.  Such  appearance  waives 
defective  notice,^  and  the  owner  cannot  object  to  the  sufficiency 
of  the  notice  and  at  the  same  time  deny  liability  of  his  property 

1.  Olcott  V.  State,  10  111.  481;  Hook  1S71,  and  that  he  had  not  been  able  to 
V,  People,  177  111.  632,  holding  that  collect  the  taxes  due  thereon,  did  not 
"  F.  Farrell  pt.  It.  24b.  pt.  N.  E.  11,  8,  state  in  direct  terms  that  the  taxes 
5.  683.10,"  was  not  a  sufficient  descrip-  were  due  for  the  year  1871.  but  did 
tion;  People  z/.  Rickeri,  159  III.  496;  state  ihe  fact,  and  was  sufficient. 
People  V.  Reat,  107  111.  586.  But  see  Where  the  notice  stated,  in  a  note  at 
Goldswotthy  v.  Thompson,  87  Mo.  233.  the   head   of   the   published   list,  that 

Unknowii  Owner  —  DeecripUon  by  Date  **  the  prefix  of  the  letter  *d,*  italic,  in- 

and  Number.  —  Where  the  owner  is  un-  dicates  a  back  tax  for  the  year   1872. 

known,  the  publication  in  a  proceeding  and  '  b  *  for  the  years  1871  and  1872," 

purely  in  rem  for  the  sale  of  the  prop-  ii  was  held  that  such  letters  prefixed  to 

crty  may  describe  the  land  by  date  and  taxes  assessed  to  a   party  sufficiently 

number  of  grant.  Campbell  z/.  M 'Irwin,  indicated  to  him  the  years  for  which 

4  Hayw.  (Tenn.)  60.  his  land  stood  charged.     Chiniquy  v. 

But  where  the  owner  is  not  desig-  People,  78  111.  570. 
nated  by  name,  the  statement  of  own  Two  Affidavits  of  Publication.  — 
ership  being  merely  that  the  land  Where  the  record  disclosed  that  there 
belongs  to  heirs  of  a  person  named,  were  two  affidavits  of  publication  on 
and  there  is  no  description  of  the  land  file  when  the  decree  was  made,  the  see- 
to  supply  the  defect,  the  proceedings  ond  being  intended  to  supplement  the 
are  void.  Bush  v.  Williams.  Cooke  first  and  to  supply  any  defects  therein, 
(Tenn.)  360.  and  all  the  requirements  of  the  statute 

2.  Fox  V.  Turtle,  55  111.  378;  Morrill  being  supplied  by  the  affidavits  if  con- 
V,  Swartz.  39  111.  108.  sidered  together,  it  was  held  that  the 

8.  Williams  v.  Hudson,  93  Mo.  529,  two  affidavits  might  be  considered  as 

on  collateral  attack.  one  paper.     Nester  v.  Church,  (Mich. 

Other  Examples.  —  So  it  was  held  that  1899)  79  N.  W.  Rep.  893. 
a  description  of  lands  in  the  published  Order  of  Notice  and  Tax  List.  —  In 
notice  in  the  application  for  judgment,  Chouteau  v.  Hunt,  44  Minn.  173,  it  was 
as  those  '*  upon  which  taxes  remain  held  to  be  immaterial  whether  the  no- 
due  and  unpaid  for  the  year  1871  and  tice  precedes  or  follows  the  tax  list, 
previous  years,"  was  a  substantial  under  the  Minnesota  statute  requiring 
compliance  with  the  statutory  provision  that  the  notice  be  attached  to  the  list 
requiring  the  notice  to  state  the  years  of  delinquent  taxes, 
for  which  taxes  were  due.  Durham  v.  4.  Illinois  Cent.  R.  Co.  v.  People, 
People,  67  111.  414.  170   111.    231;    Cairo,   etc.,    R.   Co.    v. 

In  Karnes  v.  People,  73  111.  279,  it  Mathews,  152  111.  153;  People  v.  Drag- 
was  held  that  a  report  of  delinquent  stran,  100  111.  286;  Mix  v.  People,  106 
taxes  which  stated  that  the  person  mak-  III.  425;  English  v.  People,  96  111.  566; 
ing  it  was  county  treasurer  and  ex  Hale  v.  People,  87  111.  72;  People  v. 
officio  collector  of  revenue  for  the  year  Sherman,  83  111.  165. 
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for  the  tax.'     And  of  course  personal  notice  on  an  application 

for  judgment  against  property  and  an  appearance  by  the  owner 
are  sufficient  to  give  jurisdiction  to  the  court  notwithstanding 
defects  in  the  notice.* 

/.  Compliance  with  Statute  — (i)  In  General.  —The  pro- 

cedure  upon  an  application  for  a  judgment  against  land  to  enforce 
delinquent  taxes  thereon  must  be  in  conformity  with  the  require- 
ments of  the  statute.' 

1.  Mix  V.  People,  io6  111.  435;  Mc-  and  ibat  it  was  not  error  to  proceed  to 
Chesney  v.  People,  178  111.  542,  which  determine  the  meriis  of  the  applicaiion 
involved  the  objection  that  the  pub-  without  first  issuing  an  attachment. 
Hshed  notice  of  the  application  for  Matter  of  Nichols,  54  N.  Y.  62. 
judgment  gave  only  the  surname  of  8.  Driggers  v.  Cassady,  71  Ala.  529. 
the  owner  of  the  land,  whereas  the  Affidavit  of  Inability  to  Find  Personal 
tax  list  returned  by  the  tax  collector  Property.  —  The  affidavit  which  the  col- 
described  the  land  as  owned  by  one  lector  is  required  lo  make  and  enter  in 
designated  by  a  surname  and  initials  the  books  delivered  to  the  judge  of 
of  a  Christian  name.  probate,  in  reference  lo  his  inability  to 

Appearanoe  by  Attorney.  —  Warren  v.  find  a  sufficiency  of  personal  property 

Co3k,  116  111.  199.  from    which    to   collect   the    taxes,   is 

Spedal  Appearance. —  In  Minmsoia  it  a  jurisdiciional  requirement,  without 
has  been  held  that  the  defendant  might  which  the  court  has  no  authority  to 
appear  specially  and  object  10  the  make  an  order  of  condemnation  and 
jurisdiction  on  account  of  the  insuffi-  sale;  and  the  makingand  entry  of  such 
ciency  of  the  notice,  where  the  publi-  affidavit  must  affirmatively  appear, 
cation  gave  ten  days'  notice  instead  of  Simms  v,  Greer,  83  Ala.  265;  Wartens- 
iwenty  as  required  by  the  statute,  and  leben  v.  Ilaithcock,  80  Ala.  565. 
that  answering  further  to  the  meriis  in  Sate  of  Sale  Deferred  by  Consideration  of 
case  the  objection  to  the  jurisdiction  Oljeetions.  —  In /^/i£^/m  the  statute  pro- 
should  be  overruled  was  not  a  full  ap-  vided  for  the  publication  of  the  delin- 
pearance  so  as. lo  waive  the  objection  qoent  tax  list,  requiring  the  collector 
to  the  jurisdiction.  Stearns  County  v.  10  append  to  the  published  returns,  in 
Smith,  25  Minn.  131.  addition  to  the  notice  of  the  applica- 

2.  Goodrich  v.  Minonk.  62  III.  124.  tion  for  judgment,  notice  that  on  the 
Xotion  for  Attaehment.  —  To  compel  Monday  succeeding  the  day  fixed   by 

the  payment  of  a  tax,  the  assessor  law  for  the  beginning  of  the  term  of 
gave  notice  of  a  motion  for  an  attach-  the  District  Court  the  property  would 
ment,  or  for  such  other  or  further  re-  be  sold.  In  a  proceeding  under  this 
lief  as  the  court  might  grant;  and  statute  the  public  notice  fixed  the  sale 
upon  the  hearing  the  defendant  ap-  for  March  20.  The  court  convened  on 
peared  by  counsel  and  controverted  by  March  14,  and  certain  of  the  parties 
affidavit  his  residence  in  the  town,  having  appeared  to  the  notice  and  hav- 
The  court  thereupon  ordered  a  refer-  ing  contested  the  judgment,  the  judg- 
ence,  allowing  the  motion  meanwhile  ment  was  not  entered  until  May  7. 
to  stand  over,  and  upon  the  adjourned  and  an  order  of  sale  was  made  direct- 
day  adjudged  the  defendant  guilty  of  ing  the  sale  of  the  property  on  June 
misconduct,  imposed  a  fine,  and  di-  13.  It  was  held  that  the  court  did  not 
rected  his  imprisonment  until  the  fine  lose  jurisdiction  on  account  of  this 
should  be  puid.  It  was  held  that  as  lapse  of  time;  that  the  provisions 
the  motion  was  heard  «vithout  objec-  above  referred  to  were  designed  to 
tion  as  to  the  form  in  which  the  de-  secure  prompt  action  on  the  part  of  the 
fendant  was  called  upon  to  appear,  tax  collector,  as  well  as  by  the  court, 
it  came  up  at  the  final  hearing  as  upon  where  no  objections  were  made;  and 
an  order  to  show  cause  why  he  should  that  the  court  had  a  right,  upon  the 
not  be  compelled  to  pay  the  tax;  that  appearance  of  the  party  with  objec- 
the  order  to  show  cause  had  only  the  tions,  to  occupy  such  time  as  was 
effect  of  a  notice,  and  after  a  litigation  necessary  for  the  examination  and  con- 
upon  the  merits  it  was  too  late  to  raise  sideration  of  the  questions  involved. 
the  question  as  to  such  defect  in  form;  Maish  v.  Arizona,  164  U.  S.  599. 
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(2)  Time  of  Application  for  fudgment,  —  The  application  for 
judgment  should  be  made  at  the  time  designated  in  the  notice  of 
application.* 

Second  Application.  —  The  court's  refusal  to  enter  a  judgment  on  an 
application  because  the  tax  list  has  not  been  filed  as  required  by 
the  statute,  is  not  a  bar  to  another  application  at  the  next  term.' 

(3)  Strict  Construction,  —  As  in  the  case  of  other  remedies 
which  are  special  or  summary  in  their  nature,  the  statutes  are 
strictly  construed,  and  wherever  the  statute  provides  for  such 
special  proceeding  for  the  sale  of  land  to  enforce  tax  assessments 
or  for  a  judgment  ordering  the  sale  of  the  land,  the  owner  has 
the  right  to  insist  upon  a  strict  performance  of  all  the  material 
requirements  of  the  statute  and  especially  those  which  are  designed 
for  his  security  and  the  nonobservance  of  which  may  operate  to 
his  prejudice.'    This  rule  is  held  to  apply  to  all  proceedings, 

Directory   Statute   ai    to    Trial. —  In  and  that  the  court  had  no  jarisdiction 

Minnesota  it  is  held  that  the  provisions  at  a  special  term  intervening  to  hear 

of  the  statate  as  to  the  time  when  an-  the     application     under    the     notice, 

swers  filed   in   proceedings  to  collect  Territory  e^.  Delinquent  Tax-List,  (Ariz, 

taxes  on  land  should  be  tried  are  di-  1889)  21  Pac.  Rep.  888. 

rectory  and  not  mandatory.    State  v.  Order  FLdng  Term  of  Hearing.  —  In 

Baldwin,  62  Minn,  518.  Waldron   v.   Auditor-Gen.,   109  Mich. 

1.  Pickett  V,   Hartsock,  15  111.  279,  231,  it  was  held  that  where  the  order 

holding  that   a    judgment  on  a  day  fixing  the  term  of  hearing  is  in  the  form 

prior  to  thai    named  in  the  notice  is  adopted  by  the  statute,  it  is  sufilcient. 

void.  2.  Stilwell  v.  People,  49  111.  45. 

Gontiniiance  Dnring  Term.  —  In  MichU  AppUcation  at  Sabeeqneat  Term.  —  In 

gan^  under  a  statute  providing  that  if  Beers  v.  People,  83  111.  488,  it  was  held 

for  any  cause  the  hearing  on  a  petition  that     under    the     statute    in    Illinois 

for  the  sale  of  land  to  enforce  delin-  the  collector  may  apply  for  j  udgment 

quent  taxes  is  not  had  on  the  day  fixed  against  land  for  taxes  at  the  May  term, 

in    the    notice    the    proceeding    shall  and  if  for  any  cause  application  is  not 

stand  continued  from  day  to  day  dur-  made  or  judgnient  is  not  recovered  at 

ing  the  term,  without  the  entry  of  an  that  term,  he  may  apply  at  any  subse- 

order  of  continuance,  until  disposed  of,  quent  term.   See  also  People  v.  Nichols, 

and  that  if  from  any  cause  no  decree  49  111.  517;  Parks  v.  Miller,  48  111.  360. 

shall  be  made  on  such  petition  as  to  the  8.  Smith  v.  Cox,  115  Ala.  503;  Stmms 

taxes  named  or  any  part  thereof,  the  v,   Greer,  83  Ala.  265;   Wartensleben 

auditor  shall  as  soon  as  practicable  file  v,  Haithcock,  80  Ala.  565;  Territory  v. 

a  new  petition,  it  was  held  that  by  a  Delinquent   Tax-List,   (Ariz.    1889)  21 

continuance  beyond  the  term  and  in  Pac.  Rep.  888;  Brown  v.  Hogle,  30  111. 

the  absence  of  any  formal  order  of  con-  119;     Marsh  v.   Chesnut,  14  111.   224; 

tinuance    the    court    lost    jurisdiction  Spellman    v.   Curtenius,   12   111.   409: 

unti  the  filing  of  a  new  petition.    Muir-  Chicago  v,  Wright,  32  111.  192;  Fori- 

head  v.  Bergland,  in  Mich.  655.  man  «/.  Ruggles,  58  111.  207;  Morgan  v. 

Special    Term.  — Where    the    statute  Camp,  16    111.   175;  Lane  v.  Bommel- 

required  that  the  ux  collector  should  >mann,  21  111.  143;  Charles  v,  Waugh, 

publish  the    delinquent  tax  list  with  35   IlL  315:    Scammon  v.  Chicago,  40 

notice  that  he  intended  to  apply  for  an  111.    146;     Montgomery    v.    Marydale 

order  of  sale  at  the  next  term  of  court,  Land,  etc.,  Co.,  46  La.  Ann.  403;  Har- 

and  that  on  a  certain  date  succeeding  ness  v.  Cravens,  126  Mo.  233;  Spurlock 

the  first  day  fixed  by  law  for  the  first  r.    Dougherty,   81   Mo.  171;   Large  v. 

term  of  court  he  would  expose  property  Fisher,  49  Mo.  307;  Spurlock  v.  Allen, 

for  sale,  it  was  held  that  an  application  49  Mo.  178;  Lagroue  v.  Rains,  48  Mo. 

could  not  be  made  on  such  a  notice  536;  State  v.  Maniz,  62  Mo.  258;  An- 

except  at  a  regular  term  of  court,  fixed  derson   v.   Patlon,  i  Humph.  (Tenn.) 

by  the  statute,  following  the  notice.  369;    M 'Clung  v.  Ross,  5  Wheat.  (U. 
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beginning  with  the  assessment  and  extending  through  each  step 
of  the  subsequent  proceedings  ending  with  the  deed ;  ^  and  it  is 
especially  applicable  in  the  case  of  forfeitures.' 

^.  Return  of  Delinquent  List  —  (i)  In  Genera/.  —  Under 
laws  requiring  the  collector  to  file  with  the  clerk  of  the  proper 
court  a  list  of  delinquent  lands  and  taxes,  it  is  held  that  the 
report  of  the  collector  is  the  thing  which  gives  to  the  court  juris- 
diction to  act  on  an  application  for  judgment,  and  that  unless  the 
law  in  this  respect  is  substantially  complied  with  the  court  has 
no  authority  to  act  upon  such  application.'  So  the  certificate  or 
affidavit  of  the  officer  making  the  return  as  to  his  inability  to 
enforce  the  collection  or  as  to  other  matters  requiring  certifica- 
tion is  jurisdictional,  and  without  it  further  proceedings  cannot 
be  had.* 

S.)  ii6.    See  also  Anderson  v,   Wil-  made  In  the  court  below,  so  as  to  afford 

Hams,  lo  Yerg.  (Tenn.)  234;  Conrad  v,  an  opportunity  to  amend.     People  v, 

Darden,  4  Yerg.  (Tenn.)  307.  Dragstran,  100  111.  286. 

1.  Smith  V.  Cox,  115  Ala.  503.  Buplnsage.  —  Matter  not  required  by 

2.  Mason  v,  Belfast  Hotel  Co.,  89  the  statute  may  be  disregarded  if  the 
Me.  384;  Dentler  v.  State,  4  Blackf.  report  is  otherwise  sufficient.  Ogden 
(Ind.)  258.  V,  Chicago,  22  111.  592. 

S.  California.  —  Simms  v.  Greer,  83  Amendment.  —  A  return  of  delinquent 

Ala.  263.  taxes  may  be  amended.     Shelbyviile 

Illinois.  —  People  v.  Otis,  74  III.  384;  Water  Co.  v.  People,  140  III.  545,  hold- 

Stilwell  V.  People.  49  111.  45;  Mix  v,  ing  that  on  an  application  for  judg- 

People,  81  111.  118;  Durham  v.  People,  ment  an  amendment  may  be  allowed 

67  111.  417;    Morgan  v.  Camp,  16  111.  to  show  the  cause  of  the  failure  to  col- 

175,  holding  that  the  report  of  delin-  lect  a  tax  against  personalty  in  order 

quent  taxes  must  substantially  conform  to  charge  it  against  really  and  to  make 

to  the  statute;    People  v,  Dragstran,  the  affidavit  required  that  the  cause  of 

100  III.  286;  Spellman  v.  Curtenius,  12  delinquency  as  stated  in  the  tax  book 

III.  409;  The  People  v.  Otis,  74  111.  387  is  true.     See  also  Carville  v.  Additon, 

\ciHng    Morrill  v,  Swartz,   39  111.  108;  62  Me.  459;  Jaquith  v.  Putney,  48  N. 

Charles  v,  Waugh,  35  III.  315;  Fox  v.  H.  T38;  State  v.  Phillips,  102  Mo.  664. 

Turtle,  55  111.  377;    Marsh  v,  Chesnut,  4.  Wartensleben    v.     Haithcock,   80 

14  111.  223].  Ala.  565;  Fleming  v,  McGee,  81  Ala. 

Iowa.  —  Bleidorn  t^.  Abel,  6  Iowa  5.  409;    Simms    v.   Greer,   83   Ala.   263; 

Minnesota,  —  St.  Anthony  Falls  Water  Hough  v.  Hastings,  18  III.  312;  Hughes 

Power  Co.  v,  Greely.  11  Minn.  322.  tr.  Liner  County,  (Oregon  1900)60  Pac. 

Missouri,  —  Wellshear  r.  Kelley,  69  Rep.  843;  Belden  v.  State,  46  Tex.  103; 

Mo.  348.  Thatcher  v,  Powell.  6  Wheat.  (U.  S.) 

C7^fi7.  —  StAmbaughv.  Carlin,  35  0hio  119.    See  also  Upton  v,  Kennedy,  36 

St.  209.  Mich.  215;  Thompson  v.   Burhans.  61 

Texas, — Burns  r.  Ledbetter,  54 Tex.  N.   Y.   52;   Stambaugh   v.   Carlin.    35 

374;  Belden  v.  State,  46  Tex.  103.  -  Ohio  Sr.  209;    Harshman  v.  Lowe,  9 

See  also  Lawrence  v.  Zimpleman,  37  Ohio  92;  Skinner  v.  Brown,  17  Ohio  St. 

Ark.  643;  Flint  v.  Sawyer,  30  Me.  226;  33;    Cotzhausen   v,   Kaehler,  42  Wis. 

Newkirk  V.  Fisher,  72  Mich.  113;  Hunt-  332.       But   see   Bennett  v.   Blatz,  44 

ington  V,  Brantley,  33  Miss.  451;  State  Minn.  56;  Mille  Lacs  County  r.  Mor- 

V.  Kirby,  6  N.  J.  L.  143;  Thatcher  v,  rison.  22  Minn.  178,  holding,  under  ihe 

Powell,  6  Wheat.  (U.  S.)  119;  Miner  v.  Minnesota  statute,  that  when  a  list  of 

McLean,  4  McLean  (U.  S.)  138.     But  the  taxes  is  actually  filed  by  the  auditor 

compare  State  v.  Northern  Belle  Mill,  and  the   publication  prescribed  by  the 

etc.,  Co.,  15  Nev.  385.  act  is  made,  no  mistake  or  error  in  the 

O^eetlons.  —  The  objection  that  the  proceedings  can  affect  the  jurisdiction 

collector's  delinquent  tax-list  does  not  of  this  court. 

set  forth  the  valuation    upon  which  Clerioal  Omiition.  —  A  mere  omission 

the  special  tax  was  extended  must  be  of  a  word  in  such  certificate,  where 
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(2)  List  and  Publication  in  Lieu  of  Declaration  and  Process,  — 
The  report  is  in  lieu  of  the  declaration  in  common  cases,  and  the 
publication  is  in  lieu  of  process.* 

(3)  Filing.  —  In  various  proceedings  based  on  the  return,  it  is 
held  that  the  list  must  be  returned  at  the  time  provided  by  stat- 
ute,' though  it  has  been  held  that  the  statute  in  this  regard  is 
only  directory.*  But  where  the  delinquent  list  is  delivered  into 
the  possession  of  the  clerk  of  the  court  within  the  time  required 
by  law.  the  mere  fact  that  the  clerk  fails  to  place  his  file  mark 
upon  it  will  not  destroy  its  validity.* 

//.  Against  Estate  of  Decedent.  —  Taxes  are  held  to  con- 
stitute  a  debt  from  the  owner  of  the  property  upon  which  they 
are  assessed,  in  that  a  claim  therefor  may  properly  be  filed  against 
his  estate.* 

the  error  is  manifestly  a  clerical  omis-  2.  See  Hickman  v,  Kempner,  35  Ark. 

sion,  may  be  disregarded.     Scheiber  v.  505,  wherein  the  return  was  premature; 

Kaehlsjr,  49  Wis.  291.  Weir  v.  Kitchens,  52  Miss.  74;  Burns 

Substantial     Complianoe    Sufficient. —  v.  Ledbetter,  54  Tex.  374. 

West  Jii  r.  People,  84  111.  284.  8.  Leindecker  v.   People,  98  III.  21. 

Officer  Administering  Oath.  —  If  it  is  so  holding  of  a  statute  requiring  return 

required   ihat  the  oath  shall  be  taken  a  certain  number  of   daj's  before   the 

by  a  panic uiar  officer  the  statute  must  term.  See  also  Gutchesc  Todd  County, 

be  complied  with.      Hough  r.    Hast-  44  Minn.    383;    Houghton  County   v. 

ings.  iS  111.  312.     See  also  Harshman  Rees,  34  Mich.  481. 

V.  L  ivve,  9  Ohio  92.  4.  McChesney  i/.  People,  178  III.  542; 

1.  In  Lien  of  Declaration  and  Process.  Mix  v.  People,   106  111.  425.     See  also 

—  Campbell    v,    M'Irwin.    4    Hayw.  article  Filing  Pleadings  and  Papers, 

(Tenn.)  60;    Mann  ».   People,  102  III.  vol.  8,  p.  927, 

346:  Chisago  County  v,  St.  Paul,  etc.,  6.  Rutledgez/.  Fogg,  3Coldw.  (Tenn.) 

R.  Co.,  27  Minn.  109,  wherein  the  stat-  555,  holding  that  such  a  claim  may  be 

ute  expressly  proi^ides  that  '*  the  filing  tiled  in  an  administration  suit  in  chan- 

of  such  list  shall  have  the  force  and  eery  and  paid  out  of  proceeds  of  realty 

effect  of  filing  a  complaint  in  an  action  sold  in  the  qause. 

by  the  county  against  each  piece  or  Tax  Not  Lien.  —  Upon  the  death  of  a 
parcel  of  land  therein  described,  to  en-  taxpayer,  a  claim  for  taxes  upon  per- 
force piyment  of  the  taxes  and  penaU  sonalty,  such  taxes  not  being  a  lien 
ties  therein  appearing  against  it,  and  under  the  statute  and  being  enforceable 
shall  be  deemed  the  institution  of  such  in  the  manner  provided  by  law  for  levy 
action,  and  the  same  shall  operate  as  and  sale  under  execution,  may  be  filed 
notice  of  the  pendency  of  such  action.'*  against  his  estate.  Millett  z^.  Early, 
And  see  Chaancey  z/.  Waso,  35  Minn.  16  Neb.  266. 

3;  ReJwood  County   v.  Winona,  etc.,  Taxes  Accruing  Before  or  After  Death. 

Land    Co.,    40    Minn.    512;    Wiggins  — In  Missouri  it  has  been   held  that 

Ferry  Co.  v.  People,  loi  III.  446;  In  re  taxes  on  the  personal  estate  of  the  de- 

Stutsman  County,  88  Fed.   Rep.  337;  cedent  are    claims   which   should    be 

New  Orleans  v.  Fisk,  14  La.  Ann.  875.  allowed  by  the  court  having  jurisdic- 

The  return  and  publication  are  the  tion,   whether  accrued  before  or  after 

foundation   of   the    whole  proceeding,  the  death  of  the   decedent,   and   that 

Spellman    v.    Curtenius.    12    111.    409;  taxes  accruing  after  such  death  may 

Pickett  V.  Hartsock,  15  III.  279.  be  established  by  a  Probate  or  Circuit 

Prima  Facie  Case  Made  by  Report.—  Court.      State  v.   Tittmann,  103  Mo. 

The  collector's  report  of  the  list  of  de-  553.     See  also  Gallup  v.  Schmidt,  (Ind. 

linquent    lands   makes   a  prima  facie  1899)  54  N.  E,  Rep.  384. 

case,   and    judgment  is   to  be  entered  But  under  the  Pennsylvania  statute 

upon  it  unless  good  cause  to  the  con-  it  is  held  that  assessments  for  taxes  on 

trary  is  shown.     Mix  v.  People,  81  III.  realty  after  the  death  of  the  owner  are 

118;  Durham  v.  People,  67  111.  414.  not  debts  of  the  decedent  which  can 
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9.  Joriadiction  and  Venue.  —  The  jurisdiction  and  venue  of 
actions  and  proceedings  for  the  enforcement  of  taxes  depend 
upon  the  statutes,  and  questions  arising  in  this  connection  are 
decided  under  both  general  and  specific  statutory  provisions.^ 
And  where  jurisdiction  of  an  action  is  conferred  upon  one  court 
the  tax  cannot  be  enforced  by  action  in  another  court.* 

10.  By  and  Against  Whom  Proceedings  Instituted  —  a.  Bv  Whom 
—  In  General.  —  On  the  question  by  and  in  whose  name  pro- 
ceedings for  the  enforcement  of  taxes  should  be  brought  and 
prosecuted,  no  definite  rule,  except  in  most  general  terms,  can 
be  laid  down  as  applicable  to  all  cases.  The  rule  must  be 
resolved  from  the  consideration,  first,  who  is  entitled  to  the  fund, 
and,  second,  how  proceedings  on  behalf  of  such  party,  under  gen- 
eral or  special  laws,  are  to  be  prosecuted.  Usually  the  proceed- 
ing is  brought  in  the  name  of  the  tax-assessing  power,  by  the 
collector,  attorney-general,  or  other  officer  authorized  to  act.' 

be  proved  against  his  estate,  but  the  ing  that  in   which  the  land  lay  was 

remedy   is   in   the  lien   on   the    land,  held   not  to  include  an   action   by  a 

Steen's  Estate,  175  Pa.  St.  299.     See  town    collector  for  the   tax   assessed 

also  infra^  10.  c.  Against  Whom.  by  town  assessors  for  state,  county,  and 

1.  Wason  V.  Bigelow,  11  Colo.  App.  town   purposes,  as  in   such   case   the 

120  county  has  merely  allotted  a  certain 

Cireoit  Court  —  General  Jnriediotion.  —  proportion  of  the  county  tax  to  an  incor- 
In  Charley  v.  Kelley.  120  Mo.  134,  pora ted  town;  it  has  laid  no  tax  on  any 
where  a  municipal  charter  provided  particular  land  in  that  town,  and  is  not 
that  *'  any  court  of  competent  jurisdic-  concerned  in  its  assessment  or  collec- 
tion "  might  enforce  a  special  tax  bill,  tion.  Mason  v,  Belfast  Hotel  Co.,  89 
it  was  held  that  the  Circuit  Court  of  Me.  384. 

the  county  in  the  exercise  of  its  gen-  2.  State  v.  McAllister,  60  Ala.  105; 

eral   jurisdiction  might  enforce   such  Smith   v,   Clark,   (Va.    1889)   '^  ^'  ^• 

a  bill.  Rep.  4. 

Jnvtlce    of    Peaoe.  —  Jurisdiction    of  Where  Land  Lies.  —  Where  the  juris- 

suits  to  collect  delinquent  taxes  may  dictionof  a  court,  though  it  beacourtof 

be   conferred    upon   a    justice  of   the  general  jurisdiction,  is  confined  by  law, 

peace  or  a  city  recorder.     And  they  are  in  suits  to  enforce  tax  liens,  to  those 

not  deprived  of  jurisdiction  by  a  pro-  counties  in  which  the  land  is  situated, 

vision   that    justices    shall    not    have  an  action  brought  in  a  county  where 

jurisdiction  of  actions  for  or  against  the  the  land  does  not  lie  is  wholly  without 

town  in  which  they  are  elected.     Han-  sanction  of  law,  and  a  judgment  therein 

cock  V.  Merriman,  46  Wis.  159.  See  also  is  void.     State  v.  Baker,  129  Mo.  482. 

Wilson  V.  Benton,  11  Lea  (Tenn.)  51.  8.  See  Los  Angeles  County  v.  Baller- 

Under  the    statutes  in    Missouri  it  ino,  99  Cal.  593;  San  Diego  County  v. 

was  held  that  a  justice  of  the  peace  Southern    Pac.    R.   Co.,    108    Cal.   46; 

had    no    jurisdiction   to    enforce    the  Oakland  v.  Whipple,  39  Cal.  113;  Peo- 

state's  lien  for  back  taxes.      State  v.  pie  v.  Central  Pac.  R.  Co.,43  Cal.  398; 

Hopkins,  87  Mo.  529,  overruling  State  San  Luis  Obispo  County  v.  White,  91 

V.  Van  Every,  75  Mo.  530,  and  State  Cal.  432;  Webster  v.  Chicago,  62  111. 

V.  Staley,  76  Mo.  158.  302;  Beers  v.  People,  83  111.  488;  Ward 

The  Proceeding  Is  Hot  an  Action  on  v.   Alton,   23   111.   App.  475;    York  v. 

ContriMSt   within   the   meaning    of    the  Goodwin,  67  Me.  260;  Putman  v.  Fife 

Colorado  code  provision  as  to  trial  of  Lake  Tp.,  45   Mich.   125;  State  »   Titt- 

such  actions  in  the  county  of  perform-  mann,  103  Mo.  553;  Alexander  v.  Hel- 

ance.      Wason   v.    Bigelow,   11   Colo,  ber,  35   Mo.  334;  State  v.  Robyn,  93 

App.  T20.  Mo.  395;  State  t/.  California  Min.  Co., 

Adjoining  County.  —  A  statute  provid-  13  Nev.  203;  State  v.  Central  Pac.  R. 

ing   that    an   action   to  collect  a  tax  Co.,  10  Nev.  47;  State  c^.  Duncan,  3  Lea 

should  be  brought  in  a  county  adjoin-  (Tenn.)  679;  State  v.  Williams,  8  Tex. 
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^.  In  Name  of  Officer.  —  Under  statutes  in  some  juris- 

384;    Lockhart  v,   Houston,   45    Tex.  v,  Williams,  8  Tex.  384,  it  was  held 

317;  Texas  Banking,  etc.,  Co.  v.  Stale,  that  the  state  succeeded  to  the  rights 

42  Tex.  636.  and  claims  of  the  republic  of  Texas  for 

In  STame  of  State. —  Where  a  statute  duties  on  goods  imported   before  an- 

pro^ided  that  a  county  might  sue  for  nexation  to  the  United  States,  and  that 

delinquent  taxes  in  its  own  name,  and  a  suit  pending  at  the  time  of  annexa- 

subsequently   a   new   act    provided   a  tion  for  the  recovery  of  such  duties  was 

complete  and  comprehensive  scheme  or  prpperly  conducted  thereafter  in   the 

system  for  the  assessment  and  collec-  name  of  the  state. 

tion  of  taxes  on  the  franchises,  road-  Need  Not  Be  for  Use.  —  A  bill  to  fore- 
beds,  railbeds,  rails,  etc.,  of  railroad  close  a  tax  lien  may  properly  be 
companies  operated  in  more  than  one  brought  in  the  name  of  the  people  of 
county,  and  repealed  all  acts  in  con-  the  state,  and  need  not  be  in  the  name 
flict  with  the  provisions  thereof,  it  was  of  the  people  for  the  use  of  the  political 
held  that  under  the  latter  act  a  suit  for  district  or  division  entitled  to  the  tax. 
taxes  against  such  railroad  must  be  in  People  z/.  Weber,  164  III.  412. 
the  name  of  the  people  of  the  state.  Without  Intervention  of  Pablio  Officer. 
San  Diego  County  v.  Southern  Pac.  R.  —  The  state,  city,  and  county  joining 
Co.,  108  Cal.  46.  in  a  bill  for  the  collection  of  taxes 
■  In  ITame  of  County  or  City.  —  Under  an  for  several  years  may  properly  bring 
act  providing  that  any  county  or  city  the  bill  in  their  own  name  without 
and  county  where  taxes  are  delinquent  the  intervention  of  any  public  oflScer. 
may  sue  in  its  own  name,  whether  the  State  v,  Duncan,  3  Lea  (Tenn.)  679; 
taxes  be  for  county  or  city,  or  city  and  Memphis  v,  Looney,  9  Baxt.  (Tenn.) 
county  and  state  purposes,  the  county  130. 

may  sue  in  its  own  name  to  recover  Applleation  for  Judgment.  —  In   Hills 

taxes  levied  for  county  purposes.     Los  v.  Chicago,  60  III.  86,  it  was  held  that 

Angeles  County  v,  Ballerino,  99  Cal.  under  the  Constitution  of  Illinois  the 

593;  San  Luis  Obispo  County  z/.  White,  court  could  not  render  a  judgment  for 

91  Cal.  432.     And  an  act  which  author-  the.  sale  of  real  estate  for  taxes  upon 

izes  an  action  in  the  name  of  the  state  an  application  of  any  other  person  than 

is  not  necessarily  repealed  by  an  act  the  officer  whose  duty  it  was  to  make 

which  authorizes  counties   to  sue  for  such  application. 

such  taxes  in   their  own  name.     Los  Objection  —  Laches,  —  But  In  Mix  r. 

Angeles  County  v,  Ballerino,  99  Cal.  People,  116   111.  265,  where  a  suit  to 

593.  foreclose  a  tax  lien  was  brought  by  an 

County  under  Township  Organization,  attorney  at  law  occupying  no  official 

—  Where  under  the  constitution  of  the  position,  and  nearly  two  years  elapsed 

state   the    county  is  under    township  before  a   motion   to  dismiss  the  suit 

organization  and  the  county  treasurer  for  want  of  authority  was  entered,  it 

is  ex  officio  the  collector  of  the  town-  was  held  that  the  motion  should  be 

ship,  he  is  the  proper  person  to  apply  overruled. 

for  judgment  against  delinquent  lands  Anignee  of  Special  Tax  BiU.  —  In  Mis' 

and  lots  for  taxes  and  special  assess-  souri  the  assignee  of  a  special  tax  bill 

ments  made  under  the  Act  of  Assem-  may  bring  suit  thereon  in  the  name  of 

bly.     People  v.  Brislin,  80  III.  434.  the  city  for  the  use  of  the  assignee. 

By   City   Collector.  —  Proceedings   to  Kansas  City  v.  Rice,  89  Mo.  685. 

establish   a  claim   for   taxes   may   be  Judgment  Against  Baal  Party. -^  In  a 

brought  by  the  collector  of  the  city  in  suit  by  the  city  to  the  use  of  a  contrac- 

the  name  of   the  state  at  his  relation  tor  to  recover  the  amount  of  a  special 

and    for  his  use.     State  v.  Tittmann,  tax  assessed  for  the  improvement  of  a 

103  Mo.  553;  State  v.  Cummings,  151  street,  while  the  city  is  the  substantial 

Mo.  49,  wherein  the  statute  provided  plaintiff  as  regards  the  defenses  that 

that  liie  remedy  thereby  prescribed  to  may  be  set  up,  it  is  not  the  real  party 

be   brought  in    the   name  of  the  city  to  the  record,  and  no  judgment  can 

*'  shall  be  cumulative  and  shall  not  in  be  rendered    against   it.     St.  Louis  v. 

any  manner  impair  other  methods  or  Clemens,  36  Mo.  467. 

provisions  now  existing  or  which  may  Besignation  of  City  Attorney  —  Aaoooi- 

be  hereafter  provided,"  etc.  ate  Counsel.  —  Under  a  statute  authoriz* 

After  Annexation  of  State,  —  In  State  ing  the  collection  of  arrears  of  taxes  in 
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dictions  the  officer  whose  duty  it  is  to  bring  an  action  for  the 
collection  of  taxes  may  prosecute  such  action  in  his  own  name.^ 

Admiaiitrat«r  of  CoUoetor.  —  Where  under  the  statute  the  cause  of 
action  accrues  to  the  collector  individually  under  certain  condi- 
tions, the  administrator  of  the  collector  may  enter  and  prosecute 
to  final  judgment  a  suit  brought  by  the  collector.' 

c.  Against  Whom  —  (i)  In  Genera/.  —  frocecdings  for  the 
collection  of  delinquent  taxes  should  be  brought  against  the  party 
whose  duty  it  is  to  pay  the  tax  '  or  against  the  owner  and  all  per- 
sons in  interest,*  and  one  not  the  owner  and  having  no  interest 
in  the  land  has  no  right  to  make  objections  to  the  rendition  of 

a  city  by  the  slate,  county,  and  city,  it  v.  People,    ii6  III.  365;    Gritchell  v. 

was  held  that  upon  the  resignation  of  Kretdler,  12  Mo.  App.  497,  ajfirmed  84 

the  city  attorney  after  the  bringing  of  Mo.  472;  Miller  v.   Anheuser,   4  Mo. 

a  suit  for  the  recovery  of  such  taxes  App.  436;  Jaicks  v,  Sullivan,  138  Mo. 

the  associate  counsel  of  the  city  attor-  177;  Keith  v.  Bingham,  100  Mo.  300. 

ney  might  continue  the  suit  as  counsel  The  Sight  to  Bidsem  is  not  affected 

for  the  city.     Wilmington  v.  Stoker,  unless  the  person  entitled  to  it  is  made 

122  N.  Car.  395.  a  part^.     Corrigan  z/.  Bell,  73  Mo.  53. 

1.  Hart  V,  Tiernan,  59  Conn.  521;  IToigoinder  of  Intaretted  Parties.  — 
Meyer  V.  Burritt,  60  Conn.  117,  holding  Property  may  be  charged  without 
that  where,  after  suit  brought  for  the  bringing  in  all  the  parties  who  have  an 
collection  of  a  tax.  the  collector  pays  interest  therein.  Schneider  Granite 
to  the  communities  or  districts  taxes  Co.  v,  Taylor,  64  Mo.  App.  37;  Mix  v. 
due  from  the  taxpayer,  the  court  may  People,  1 16  111.  265,  holding  that  a  de- 
properly  admit  such  communities  or  cree  may  be  made  as  to  one  who  is  a 
districts  as  parties  plaintiff;  Gonzales  party. 

V.  Lindsay,  30  La.  Aon.  1085;  Lord  v.  Only  Parties  Affected.  —  Under    the 

Parker,  83  Me.  530;  Mortensen  v.  West  provisions  of  a  municipal  charter  that 

Point  Mfg.  Co.,  12  Neb.  197;  Smith  r.  the  owners  of  the  land  or  any  one  hav- 

Blair,  67  Vt.  660;  Wheeler  v,  Wilson,  ing  interest  therein  may  be  made  de- 

57  Vt.  157.  fendants,    but    that  only   the   title  or 

YUlago  Colleotor. —  Where  a  statute  estate  of  the  parties  made  defendants 
provided  that  "  any  collector  of  taxes  shall  be  affected,  it  is  held  that  the  pro- 
or  his  executor  or  administrator  may  ceeding  to  enforce  a  special  tax  bill  will 
sue  in  his  own  name  for  anv  tax  in  an  bind  only  the  interests  of  the  persons 
action  of  debt,"  it  was  held  that  the  made  parties,  as  it  is  not  strictly  a  pro- 
language  stated  was  sufficiently  com-  ceeding  in  rem,  Jaicks  v.  Sullivan,  128 
prehenstve  to  include  village  corpora-  Mo.  177. 

tion  collectors  and  should  be  applied  The  Booord  Owner  is  the  proper  party 

to  them  as  well  as  to  town  collectors,  defendant  in  an  action  for  the  entorce- 

Lord  V,  Parker,  83  Me.  532.  ment  of   taxes  against  land   notwith- 

In  ITamo  of  State  Troararor  or  State.  —  standing   he   is   not   the  true    owner. 

Where  a  license  tax  due  to  the  state  is  Vance  v.  Corrigan,  78  Mo.  94;  State  v, 

made  by  statute   payable  directly  to  Sack,  79  Mo.  661;  Hilton  v.  Smith,  134 

the  state  treasurer,  suit  for  its  collection  Mo.  499. 

may  be  brought  by  the  treasurer  in  his  Dead  Man.  —  But  the  action  cannot  be 

own  name  or  in  the  name  of  the  state,  brought  against  a  dead   man   simply 

Worth  V.  Wright,  122  N.  Car.  335.  because  the  record  shows  title  in  him. 

A  Clerioal  Kistake  in  substituting  the  Jaicks  v.  Sallivan,  128  Mo.  177. 

name  of  the  defendant  for  that  of  the  Prosont    Owner.  —  League    v.    State, 

collector  in  the  petition  will  not  vitiate  (Tex.  Civ.  App.   1900)  56  S.  W.  Rep. 

it.    Gibbs  V.  Southern,  116  Mo.  204.  262. 

2.  Smith  V,  Blair,  67  Vt.  661.  See  IMiolaimer.  —  Where  one  who  has  no 
also  Lord  v.  Parker,  83  Me.  532.  interest  is  made  a  party  defendant,  he 

8.  Everson  v.  Syracuse,  29  Hun  (N.  must  disclaim  by  answer.  State  r. 
V.)485.  Edwards,  136  Mo.  360;  Kansas  City  v. 

4.  Hosmer  v.  People,  96  111.  58;  Mix     Hannibal,  etc.,  R.  Co.,  77  Mo.  180. 
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judgment  against  the  land  unless  he  appears  us  agent  or  attorney 
of  the  person  interested.^ 

(2)  Persons  Assessed,  —  The  proceedings  should  properly  be 
brought  against  the  person  or  persons  to  whom,  as  owner,  the 
property  is  assessed,*  notwithstanding  subsequent  changes  in  the 
ownership  of  the  property.*  But  while  as  against  property 
assessed  a  mistake  in  the  name  of  the  owner  is  not  always  impor- 
tant, yet  when  suit  is  brought  directly  to  recover  the  tax,  an 
express  requirement  of  the  statute  that  in  such  a  case  the  suit 
must  be  brought  against  the  person  to  whom  the  tax  is  assessed 
cannot  be  disregarded.* 

(3)  Upon  Death  of  Owner.  —  Where  notice  to  the  owner  or  to 
his  agent  or  representative  is  required  in  an  action  in  the  nature 
of  an  action  in  rem  to  enforce  the  payment  of  taxes  against  land, 
upon  the  death  of  such  pwner  his  personal  representative,  who 

1.  Hosmer  v.  People,  96  111.  58;  Peo-  Joint  Attetsment  —  IToigoinddr. ^ 
pie  V,  Quick,  87  III.  435;  Himtnelmann  Where  the  tax  was  assessed  against 
V,  Spanagel,  39  Cal.  389.  husband  and   wife  it  was  held  that  it 

Present  Owner.  —  But  it  is  held  that  might  be  recovered  in  an  action  against 
the  right  to  appear  and  contest  judg-  the  husband  alone  if  the  nonjoinder  of 
ment  for  back  taxes  against,  his  land  is  the  wife  was  not  pleaded  in  abate- 
not  confined  to  the  person  who  was  ment.  Topsham  v.  Blondell,  82  Me. 
owner  when    the   taxes  accrued;    the  152. 

present  owner  is  entitled  to  appear  for  8.  Everson  v,  Syracuse,  29  Hun  (N. 

such  purpose.     Swan  v.  Knoxville,  11  Y.)  485;  Whatcom  County  v.  Fairhaven 

Humph.  (Tenn.)  130.  Land  Co.,  7  Wash.  loi,  wherein  it  was 

2.  People  V,  Central  Pac.  R.  Co.,  83  held  that  the  fact  that  parties  to  whom 
Cal.  398;  Greenwood  v.  La  Salle,  137  lands  have  been  sold  and  conveyed 
111.  225;  Laketon  Tp.  v,  Akeley,  74  have  not  been  made  defendants  in  an 
Mich.  695;  State  :*.  Red  River  Valley  action  to  foreclose  delinquent  tax  liens 
Elevator  Co.,  69  Minn.  131;  East  Ten-  upon  such  lands,  as  required  by  the 
nessee.  etc.,  R.  Co.  v,  Morristown,  statute  authorizing  foreclosure,  will 
(Tenn.  Ch.  1895)  35  S.  W.  Rep.  771.  not  defeat  the  county's  right  to  a  decree. 
See  also  Biggins  t/.  People,  96  111.  382;  where  the  defendant  named  was  the 
Jefferson  v.  Mock,  74  Mo.  61;  Jeffer-  owner  at  the  time  of  the  assessment, 
son  z/.  Curry,  77  Mo.  230.  And  see  and  it  is  not  shown  that  the  deeds 
supra^  1.  3,  Necessity  for  Assessment,  proved  to  have  been  executed  were  of 

Beooiver  of  Corporation.  —  A  personal  record.     See  also  Hilton  v.  Smith,  134 

tax  assessed  against  a  corporation  can-  Mo.  499. 

not  be  collected  in  an  action  against  4.  Laketon  Tp.  c.  Akeley,  74  Mich, 

the  receiver  of  the  corporation  person-  695. 

ally.     State  v.  Red  River  Valley  Eleva-  Aisessment  Against  Wrong  ITame.  —  In 

tor  Co.,  69  Minn.  131.     But  it  has  been  Michigan,  under  statute,  it  is  held  that 

held  that  as  it  is  the  duty  of  the  re-  a   tax   record   showing  an  assessment 

ceiyer^  to  pay  the  tax,  there  can  be  no  against  one  by  a  wrong  name  is  not 

objection  to  joining  him  as  a  defendant  conclusive  so  as  to  prevent  an  action 

with  the  corporation.     Cincinnati,  etc.,  against  the  real  owner  where  the  action 

R.   Co    V,  Com.,  (Ky.  1899)  51  S.  W.  is  brought  by  the  city;  but  where  the 

Rep.  568,  action  is  brought  by  the  treasurer  the 

Oiuurdian    and    Ward.  —  In  Vogel  z/.  rule  is  otherwise,  as  the  statute  limits 

Vogler,  78  Ind.  353,  it  was  held  that  in  the  treasurer's  authority  to  suit  against 

an  action  against  a  guardian  the  wards  the  person  to  whom  the  tax  is  assessed. 

are  not  proper  parties  though  the  as-  Menominee  v,  S.   K.   Martin  Lumber 

sessment    should    have    been    in    the  Co.,  119  Mich.  201;  Bradley  v.  Bouch- 

names  of  the  wards.     See  also  State  v,  ard,  85  Mich.  18;  Fletcher  v.  Post,  104 

Howard,  80  Ind.  466.  Mich.    424;      Bangor    Tp.    v.    Smith 
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represents  the  estate,  or  his  heir,  who  represents  the  title  and 
ownership,  is  the  proper  party  to  be  served  with  notice.  ^ 

(4)  Unknown  Owner*  —  Under  various  statutory  provisions, 
suits  to  enforce  the  payment  of  taxes  may  be  brought  against  the 
owner  by  a  fictitious  name  when  the  real  name  is  unknown  or 
when  the  property  is  assessed  to  an  unknown  owner.' 

11.  Joinder  of  Parties  and  Causes  —  a.  In  General.  —  Under 
.  a  statute  providing  for  the  filing  of  a  list  of  delinquent  taxes  for 
certain  years,  the  proceeding  presents  as  many  suits  as  there  are 
parcels  of  land ;  but  a  defendant  owning  several  parcels  is  entitled 
to  a  consolidation,  which  he  may  accomplish  by  joining  them  in 
his  answer.'  Several  lots  belonging  to  the  same  person  may  be 
joined  in  one  suit.* 

*.  In  Official  and  Individual  Capacity.  —  Where  the 
statute  gives  to  the  collector  a  personal  right  of  action  under  cer- 
tain conditions,  it  is  not  a  misjoinder  to  join  two  counts,  one  in 
his  official  capacity  and  the  other  in  his  individual  capacity.'^ 

c.  Joinder  of  Different  Taxes.  —  A  collector  of  special 
assessments  and  general  taxes  which  are  delinquent  may  give  a 
separate  notice  for  the  application  for  judgment  as  to  each  of  the 
taxes,  or  he  may  embrace  both  in  the  same  notice.* 

Transp.  Co.,   112  Mich.  601:  Laketon  2.  Eitel  v.  Fooie,  39  Cat.  440;  Moss 

Tp.  r.  Akeley,  74  Mich.  695.  v.   Mayo,    33  Cal.  426;  Fuller  v.  Un- 

1.  Carlisle   v.    Watts,    78    Ala.  486.  known  Owner,  9  Iowa  431;  Rohrer  c. 

See  also  Brickell  v,  Farrell,  82  Fed.  Oder,  124  Mo.  24;  Brickell  v,  Farrell, 

Rep.  220;  Jaicks  t/.  SuUiiran,  128  Mo.  82  Fed.  Rep.  220. 

177.  AffldATit   for  Pablleation.  —  The  affi- 

AsMSsment  to  Ezeoutor  or  Adminiftra-  davit  necessary  to  an  order  for  publica- 

tor.  —  Under  the  statute  in  MUhigan  tion  of  notice  to  parlies  unknown  may 

personal  property  in  the  hands  of  an  be  made  by  the  attorney  who  prosecutes 

executor  or  administrator  is  assessed  the  suit  to  enforce  the  lien  for  delin- 

to  him  in  the  absence  of  notice  that  he  quent  taxes  on   the  part  of  the  state, 

has  distributed  the  estate,  and  suit  is  Brickell  v.  Farrell,  82  Fed.  Rep.  220. 

brought  against  him  for  such   taxes.  8.  In  re  Stutsman  County,  88  Fed. 

Orion  Tp.  v,  Axford,  112  Mich.  179.  Rep.  342, 

BoriTor  Against  Eein  and  OovImm.  —  4.  Fuller  v.  Unknown  Owner.  9  Iowa 

In  Slate  v,  Edwards,   136  Mo.  360,  it  431,  holding  that  two  lots  of  an  un- 

was  held  that  upon  the  death  of  the  de-  known  owner  may  be  joined,  and  that 

fendrnt  in  an  action  to  enforce  a  tax  if   the    fact   that   they   belong  to  dif- 

lien  against  land,  the  suit  is  properly  ferent    owners    is    of    importance    it 

revised  in  the  names  of  his  heirs  and  must  be  shown;  State  v.  Rau,  93  Mo. 

devisees;    that    any    defendant     who  126. 

makes  no  claim  to  any  of  the  lots  can,  5.  Wheeler   v.   Wilson,    57  Vt.    157; 

by   entering   a   proper  disclaimer,    be  Smith  v.  Blair,  67  Vi.  660,  holding  that 

discharged  from  the  suit,  and  any  de-  when  conditions  exist  authorizing  the 

fendani  who  claims  a  several  right  to  collection  of  a  tax  in  this  way,  a  cause 

a    particular    lot    can    pay   the   taxes  of  action  accrues  to  the  collector,  indi- 

thereon  and  thereby  secure  a  discharge,  vidually.  by  force  of  the  statute.     He 

or  he  can  defend  against  the  particular  sues  in  his  own  name  as  an  individual, 

tax;  and  that  while  it  maybe  true  that  and  not  in  his  official  capacity  as  col- 

under  the  administration  law  it  is  the  lector.     And   he  may   join  counts  for 

duty  of  the  executor  to  pay  the  taxes  in  causes  of  action  accruing  to  him  against 

question,  the  lien  on  the  land  is  not  on  the  defendant  for  matters  other  than 

that  account  released,  and  no  reason  the  taxes. 

for  abating  the  suit  is  furnished.  6.  People  v.  Sherman,  83  111.  165. 
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d.  State,  County,  and  City  Taxes.  —  The  state,  county, 
and  city  may  join  in  a  suit  for  the  collection  of  taxes  due  to  each, 
and  a  bill  containing  such  joinder  is  not  multifarious;^  and 
delinquent  taxes  for  several  years  may  be  joined.*  But  under 
code  provisions  which  authorize  the  uniting  of  several  causes  of 
action  in  the  same  complaint  and  require  that  they  shall  all 
belong  to  one  class,  affect  all  the  parties  to  the  action,  and  be 
separately  stated,  it  is  held  that  the  state  cannot  join  in  one  com- 
plaint actions  for  taxes  in  favor  of  several  counties  and  in  favor 
of  the  state.' 

1.  State  V.  Duncan,  3  Lea(Tenn.)679.  costs  of  the  last  two  bills  are  properly 
See  also  Wilson  v,  Benton,  it  Lea  adjudged  against  the  complainants. 
(Tenn.)5i;  Mason  v,  Belfast  Hotel  Co.,  State  v,  Baldwin  University,  97  Tenn. 
89  Me.  381.  360. 

Contra. —  In   Nevada  it  is  held  that  On  Settlement  by  Collector. —  In  Coiu 

under  the  statute  taxes  due  to  the  state  necticut  it  is  held  that  under  the  statute 

on  portions  of  mines  for  the  dififerent  a  collector  who  is  obliged  to  settle  for 

quarters  of  each  year  cannot  be  united  taxes  due  to  the  state,  town,  and  city 

in   the    same    cause    of    action,    each  becomes  entitled  to  all  their  liens  and 

separate   tax   constituting   a  separate  should  bring  one  suit  to  enforce  them, 

liability.     State  v.  Yellow  Jacket  Silver  Hart  v,  Tiernan,  59  Conn.  521. 

Min.  Co.,  14  Nev.  222.  Abandonment  of  Former  Froceedingt.  -^ 

Splitting  Demand.  —  In  an  action  by  Proceedings  for  the  enforcement  of 
a  county  to  collect  taxes  levied  for  taxes  against  land  for  the  year  in 
county  purposes,  it  was  held,  over  the  which  the  proceeding  is  begun  and  for 
objection  that  the  plaintiff  should  also  prior  years  will  not  operate  as  an 
have  sued  for  the  delinquent  state  abandonment  or  dismissal  of  the  pro- 
taxes  for  the  same  year,  that  the  ques-  ceedings  formerly  begun  for  the  collec- 
tion whether  the  plaintiff  should  not  tion  of  the  taxes  for  such  prior  years, 
have  split  its  demand,  having  authority  State  v,  Baldwin,  62  Minn.  518,  dis' 
to  sue  for  both  state  and  county  taxes,  tinguishing  the  cases  under  Gen.  Laws 
was  not  presented  on  the  record,  as  it  Minn.  1881,  providing  for  a  sort  of  gen- 
was  not  alleged  in  the  answer  that  any  eral  clearing-up  tax  sale,  which  pro- 
other  action  was  pending  to  recover  ceeded  upon  the  theory  that  the  state 
the  state  taxes  or  that  such  action  had  waived  all  rights  under  any  prior  sales 
been  prosecuted  to  judgment;  and  it  or  forfeitures,  and  recognized  the  own- 
was  further  held  that  the  defendant  ers  as  still  having  rights  in  the  lands 
was  not  injured,  because  the  plaintifif  (see  Knudson  v,  Curley,  30  Nlinn.  433; 
did  not  sue  for  all  that  it  was  entitled  Farnham  v,  Jones,  32  Minn.  7;  Mulvey 
to.  Los  Angeles  County  z'.  Ballertno,  99  v,  Tozer,  40  Minn.  384;  Croswell  v. 
Cal.  593.  Benton,    54  Minn.    264),   in    that    the 

Joinder  Not  Prejudicial  to  State.  —  The  language  used  in  these  cases  must  be 

joinder  of  the  county  with  the  state  in  construed  with  reference  to  the  ques- 

a  suit  for  the  collection  of  taxes  cannot  tions  before  the  court.     *'  They  simply 

affect   the   right  of  the   state   to  sue.  decide  thai  by  the  statute  of  1881  the 

State  V,  Georgia  Co.,  112  N.  Car.  39.  state   waived  any   rights   under  prior 

2.  State  V,  Baldwin  University,  97  sales  or  forfeitures  and  recognized  ex- 
Tenn.  360;  State  v.  Duncan,  3  Lea  isting  equities  in  the  owners  of  the 
(Tenn.)  679.      See  also  State  v,  Titt-  lands." 

mann,  103  Mo.  553;  State  v,  Baldwin,  8.  People  v.  Central  Pac.  R.  Co.,  83 

62  Minn.  518.  Cal.  393.     See  also  People  v,  Califor- 

ITecoflsity  nnder  Statute.  —  Where  the  nia  Pac.  R.  Co.,  (Cal.  1890)  23  Pac.  Rep. 

tax  collector  brings  three  bills  for  taxes  310. 

on  the  same  property  for  three  separate  \Ti  Alabama  it  has  been  held  that  a 

years,  all  of  which  taxes  are  due  at  the  statute   providing   that   the  state  'tax 

time  of  the  filing  of  the  first  bill,  under  commissioner  '*  shall  have  authority, 

the  statute  pioviding  that  the  tax  bill  with  the  consent  of   the  governor  or 

shall  include  all  taxes  due  and  unpaid  auditor,  to  bring  suit  by  garnishment, 

at  the  time  of  the  filing  thereof,  the  attachment,  or  otherwise  for  the  state 
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e.  Wife  of  Owner  of  Homestead.  —  In  a  suit  to  foreclose 
the  lien  for  taxes  on  a  homestead,  the  wife  of  the  owner  is  not  a 
necessary  party,  the  tax  lien  being  superior  to  her  homestead 
right.  ^ 

/.  Mortgagee  or  Cestui  Que  Trust.  —  Under  principles 

similar  to  those  governing  the  collection  of  taxes  on  homesteads, 
it  has  been  held  that  as  the  interest  of  a  mortgagee  cannot  under 
any  circumstances  be  made  superior  to  the  lien  for  taxes,  such 
mortgagee  is  not  a  necessary  party  to  a  proceeding  to  foreclose  a 
tax  lien,'  and  that  a  proceeding  to  foreclose  a  tax  lien  on  land 
which  has  been  conveyed  in  a  trust  deed  is  properly  brought 
against  the  owners  before  sale  rather  than  against  the  beneficiaries 
in  the  deed.'  But  on  the  other  hand  it  has  been  held  that  the 
beneficiary  in  the  trust  deed  has  such  a  beneficial  interest  in  the 
property  that  he  should  be  made  a  party  to  such  proceedings.* 

12.  Declaration,  Petition,  Bill,  and  Complaint  —  ^i.  Statutory 
Form  of  Complaint.  —  The  legislature  may  prescribe  the  form 
of  a  declaration  or  complaint  in  actions  for  the  recovery  of  taxes, 
a  compliance  with  which  will  be  sufficient.^ 

b.  Statement  OF  Cause  OF  Action  — (i)  In  General.  —  As 
in  other  cases,  the  plaintiff's  pleading  must  set  out  a  cause  of 
action,*  but  need  not  negative  defenses,  such  as  a  remission, 

and  counties  of  the  state,  against  any  wiU   be   conclusive  upon  the  trustee, 

delinquent  who  has  not  paid  his  state  Keating  v.  Craig,  73  Mo.  507. 

or  county  taxes  or  licenses  for  the  cur-  The  Aidgiiee  £f  a  Note  secured  by  a 

rent  year,  or  any  year  not  exceeding  trust  deed  is  a  necessary  party  to  a  suit 

five  years    before    suit    is    brought/'  to  enforce  a  lien  for  taxes  against  the 

merely  authorized    the    tax    commis-  land.     Boatmen's  Sav.  Bank  v.  Grewe, 

sioner  or  his  deputies,  when  authorized  84  Mo.  477. 

by   hiin,  to   bring  such  suits  for  the  5.  Whiting  v.  Townsend,  57  Cal.  515; 

state  and  for  the  counties,  in  the  name  Stoclcton  v.  Western  F.  ^  M.  Ins.  Co., 

of  the  state  and  of  the  county  severally,  73  Cal.  621;  Richardson  v.  Tobin,  45 

for  taxes  and  licenses  due  to  them  re-  Cal.  30;  Aplin  v,  Sloman,  84  Mich.  118: 

spectively,  and  did  not  at  all  change  Wheeler  v.  Wilson,  57  Vt.  157;  Hart- 

the  existing  law,  which  required  that  man  v.  Hunter.  8  Ohio  Cir.  Ct.  623.  4 

such  actions  should  be  brought  in  the  Ohio  Cir.  Dec.  200.    But  see  Louisville 

name  of  the  state  on  claims  due  to  the  v.  Cochran,  82  Ky.  15. 

stale  and  in  the  name  of  the  county  on  6.  Ottawa    Gas   Light,   etc.,   Co.   v. 

claims  due   to  the   county.     State   v.  People,  138  111.  336;  Johnson  v.  Ferrell, 

Adler,  (Ala.  1899)  26  So.  Rep.  502.  (Ky.   1886)  i  S.  W.  Rep.  412;  State  v, 

1.  People  V.  Weber,  164  111.  412;  Rau,  93  Mo.  126,  and  Vaughan  v. 
Bean  v.  Brownwood,  (Tex.  Civ.  App.  Daniels,  98  Mo.  230,  holding  that  the 
1898)43  S.  W.  Rep.  1036;  San  Antonio  cause  of  action  must  be  set  out  in  the 
V.  Berry,  92  Tex.  319,  (Tex.  Civ.  App.  petition,  and  not  in  ihe  tax  bill;  Doni- 
i8q8)  46  S.  W.  Rep.  273.  phan  County  v.  Allen.  5  Kan.  App.  122. 

2.  People  V.  Weber,  164.  III.  416.  EzhiUt.  —  In  Ewing  v,  Robfson,  15 
8.  Brickell  v,  Farrell,  82  Fed.  Rep.     Ind.  26,  it  was  held  that  a  tax  duplicate 

220.  was  not  such  a  written  instrument  as 

4.  Griichell  v,  Kreidler,  12  Mo.  App.  to  make  it  necessary  that  a  copy  thereof 

497t  affirmed  ^^  Mo.  472.  should  be  filed  with  a  pleading  based 

A  Tnistae  in  a  deed  of  trust  is  not  a  upon  or  referring  to  it,  under  the  Indu 

necessary  party  to  the  enforcement  of  ana  Code  in  force  in  i860.     See  also  La 

a  lien  of  a  special  tax  bill,  but  it  is  Plante  v.  State,  152  Ind.  80. 

sufficient  if  the  beneficiary  is  made  a  Instruments  filed   with  the  petition 

party,  and  the  judgment  against  him  are   no  part  of  it   in   considering  its 
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which  if  true  should  more  properly  come  from  the  defendant.^ 

AMompiit.  —  In  an  action  of  debt  or  indebitatus  assumpsit  for 
the  recovery  of  taxes  assessed  against  an  individual,  the  counts 
of  the  declaration  should  briefly  explain  the  subject-matter  of  the 
debt,  though  a  special  declaration  is  unnecessary.' 

Conditions  Preoodont.  —  Where  the  recovery  in  an  action  depends 
upon  conditions  precedent,  as  inability  to  collect  by  other  and 
ordinary  methods,*  or  particular  authority  to  proceed  by  action,* 
the  existence  or  performance  of  such  conditions  must  be  averred.* 

(2)  Showing  Valid  Tax  —  (»)  In  OononJ.  —  The  complaint  must 
show  upon  its  face  facts  sufficient  to  make  out  ^  prima  facie  case 
of  a  valid  tax,*  and  all  material  steps  upon  which  a  valid  tax  is 
made  by  law  to  depend  must  be  alleged.^ 

Aftor  Koney  Judgment.  —  So  although  a  money  judgment  has  been 

sufficiency.    Vaughan  v.   Daniels,  98  sufficient  if  it  alleges  the  making  of 

Mo.  230.  the   bill,   its  contents,   its  assignment 

Demand  and  ITotiee  must  be  shown  and  filing,  and  that  the  OMrnership  of 
where  required,  Lockhart  v,  Houston,  the  lot  is  in  the  defendant.  Turner  v, 
45  Tex.  317;  as  where  a  demand  is  Palton,  54  Mo.  App.  654;  Guinotte  v, 
necessary  to  charge  the  defendant  with  Ridge,  46  Mo.  App.  254. 
costs  in  an  action  of  debt,  York  v.  Action  by  Town  AgiJnst  County  —  Col- 
Goodwin*  67  Me.  260.  It  is  otherwise,  lootion. —  Under  a  statutory  provision 
of  course,  where  no  demand  is  neces-  that  where  the  town  treasurer  returns 
sary.  Kentucky  Cent.  R.  Co.  v.  Pendle-  to  the  county  treasurer  delinquent 
ton  Co..  (Ky.  1886)  2  S.  W.  Rep.  176.  taxes,  any  excess  of  the  amount  due  to 

Interest  must  be  claimed  in  the  com-  the  county   by   the  town   for  unpaid 

plaint  in  order  to  justify  a  judgment  taxes  when  the  delinquent  taxes  are 

therefor.     Santa  Barbara  v,  Eldred,  108  collected  shall  be  returned  to  the  town, 

Cal.  294.    See  generally  article  Inter-  a  complaint  by  a  town  against  a  county 

■ST,  vol.  II,  p.  435.  must  allege  that  the  taxes  had  been 

1.  People  V,  Todd,  23  Cal.  181.  collected  by  the  county.     Iron  River  v, 
Spooial  Tax  Bill  —  Charaetor  of  Work.  Bayfield  County,  (Wis.  tqoo)  82  N.  W. 

—  In  an  action  on  a  special  tax  bill  the  -  Rep.  559. 

owner  may  plead  the  imperfect  char-  5.  See  generally  article  Conditions 

acter  of  the  work,  but  it  is  not  neces-  Prkcrdent,  vol.  4,  p.  626. 

sary  thai  the  plaintiff  should  allege  or  6.  People  v.  Central  Pac.  R.  Co.,  83 

prove  that  the   work   was  well  done.  Cal.  401;  Ottawa  Gas  Light,  etc..  Co. 

Guinotte  v.  Ridge,  46  Mo.  App.  254.  y.  People,  138  111.  336;  People  v.  Davis, 

2.  Putman V.Fife  Lake Tp., 45  Mich.  112  III.  272;  Louisville  v.  Stale  Bank, 
125.  3  Met.  (Ky.)  148;  St.  Louis  v,  Ranken, 

Promise  to  Pay.  —  Where  the  statute  96  Mo.  497. 
provides  that  an  action  may  be  brought        7.  Himmelmann    v,    Townsend,    49 

for  the  collection  of  taxes,  and  impliedly  Cal.    150;    Himmelman   v,   Danos,   35 

that  such  action  shall  be  in  form  as-  Cal.  441;  People  v.  Clark,  47  Cal.  456; 

sumpsit,  it  is  sufficient  in  charging  lia-  San   Francisco  v.  Eaton,  46  Cal.  100; 

bi lit y  to  state  the  facts  which  create  the  Miller    v.    Mayo,   88    Cal.   568;    Van 

liability  without  alleging  a  promise  to  Sickle  v,  Belknap,  129  Ind.  558;  Ken. 

pay.     Wheeler  «/.  Wilson,  57  Vt.  157.  tucky  Cent.   R.  Co.  v.  Pendleton  Co., 

8.  Doniphan  County  v.  Allen,  5  Kan.  (Ky.  1886)  2  S.  W.  Rep.  176;  Johnson 

App.  122;  People  V.  Ballerino,  99  Cal.  v,  Ferrell,  (Ky.  1886)  i  S.  W.  Rep.  541; 

598.  Louisville  v.  State  Bank,  3  Met.  (Ky.) 

4.  Charleston  v.  La  wry,  89  Me.  582.  148;  Kentucky  Cent.   R.  Co.  v.  Com., 

See  also  Orono  v.  Emery,  86  Me.  362;  92  Ky  64:  St.  Louis  v.  Ranken,  96  Mo. 

Oliver  1/.  Colonial  Gold  Co.,  11  Allen  497;  Swenson  v,  Greenland,  4  N.  Dak. 

(Mass.)  283.  532  \ciHng  O'Neil  v,  Tyler,  3  N.  Dak. 

Awignmont  of  Tax  Bill.  —  In  an  action  47;  U.  S.  v.  Ross,  92  U.  S.  281];  Wood 

on  a  special  tax  bill   the  petition  is  v,  Galveston,  76  Tex.  126. 

404  Volume  XXI. 


CoUmUoh  and  SafBrotoMat.         TAXA  TION.  Btolamtioii,  Petition,  ate. 

obtained,  such  judgment  has  no  more  force  than  a  money  judg- 
ment in  other  cases,  and  in  an  action  against  the  alienee  of  the 
judgment  debtor  to  enforce  the  judgment  as  a  lien  the  steps 
necessary  to  the  creation  of  a  valid  tax  lien  must  be  alleged  and 
proved.^ 

(b)  Kunioipal  Ordinanoe.  —  In  an  action  to  enforce  a  municipal 
assessment,  the  ordinance  and  all  the  preliminary  matters  neces- 
sary to  render  such  ordinance  valid  should  be  pleaded,^  notwith- 
standing a  statute  directing  courts  to  take  judicial  notice  of  city 
ordinances;'  but  uncertainty  and  defective  allegations  in  this 
respect  may  be  sufficient  if  not  objected  to  by  special  demurrer.* 

(e)  LeT7  and  AMemnttnt.  —  The  plaintiff's  pleading  should  allege 
that  the  taxes  were  levied  and  that  they  were  based  upon  an 

1.  Kentucky  Cent.  R.  Co.  v.  Com.,  specified   amounl   for  several  specific 

92  Ky.  64.  purposes,  it  is  the  right  of  any  defend- 

8.  Santa  Barbara  v.  Eldred,  108  Cal.  ant  in  a  suit  for  the  collection  of  taxes 
294;  Sands  v.  Hatfield,  7  Ind.  App.  35/*;  to  be  informed  by  the  averments  of  the 
Ormsby  v.  Louisville,  79  Ky.  197;  petition  that  the  annual  taxes  de- 
Johnson  V,  Ferrell,  (Ky.  1886)  i  S.  W.  manded  of  him  are  only  such  as  the 
Rep.  4:2,  541;  Stifel  v.  Dougherty,  6  plaintiff  may  levy  upon  his  property. 
Mo.  App.  444.  See  generally  article  Maddox  v.  Rock  port,  (Tex.  Civ.  App. 
Ordinances,  vol.  15,  p.  409.  i8g6)  38  S.  W.   Rep.  397.      But    see 

General  Averment.  —  It  is  held  suflB-  Harris  v.  Houston,  21  Tex.  Civ.  App. 

cient,  however,  to  allege  that  the  ordi-  432. 

nance  was  duly  passed,  as  this  is  a  fact  Ordinanoe   Authorisiiig    Work  —  Evi- 

and  not  a  conclusion  of  law.     Preston  dsnce. —  While  an  ordinance  authoriz- 

V,  Robert?,  12  Bush  (Ky.)  570;  Johnson  ing  work  must  be  pleaded  in  an  action 

V.  Ferrell,  (Ky.  t886)  i  S.  W.  Rep.  541;  on  a  special  tax  bill,  such  ordinance 

Heman   v,    Payne,   27   Mo.  App.  481;  need  not  be  introduced  in  evidence  to 

Eyerman  v.  Payne,  28  Mo.  App.  72.  make  a  prima  facie  case,  as  under  the 

Evidence.  —  The  proceedings  of  the  statute  the  tax  bill  is  ptima  facie  evi- 

municipal  authorities,  as  shown  by  the  dence  of  a  valid  ordinance.     Stifel  v, 

proceedings  of   record,  are  evidence,  Dougherty,  6  Mo.  App.  441* 

but  such     proceedings    need    not    be  SabstantialComplianoe.  —  Upon  an  ob- 

pleaded  at  length.     It  is  only  necessary  jection  that  a  complaint  did  not  aver 

to  plead  the  acts  done  by  the  municipal  that  a  resolution  declaring  a  necessity 

officers  and  to  aver  generally  the  facts  for  the    proposed    improvement    was 

showing  that  they  were  rightfully  done,  adopted  by  the  common  council  of  the 

It    is  not  necessary   to    go  into  any  city,  in  conformity  with  the  provisions 

minute  detail,  nor  to  make  exhibits  of  of  the  statute,  it  was  held  that  the  alle- 

all  the  ordinances,  orders,  or  the  like  gation  that  upon  the  petition  of  more 

entered  of  record.     Van  Sickle  t^.  Bel-  than  two-thirds  of  the  resident  property 

knap,  129  Ind.  560;  Lewis  z'.  Albertson,  owners  along  the  line  of  the  street  to 

23  Ind.  App.  147.     See  also  Waterbury  be    improved     the     common     council 

V.  Scbmiiz.  sSConn.  522;  State  c  Cum-  adopted  an  ordinance  for  the  making 

mings,  151  Mo.  49;  Lucas  v.  McCann,  of  the  improvement  in  question,  by  the 

50  Mo.  App.  638.  affirmative  vote  of  more  than  two-thirds 

But  in  Wood  v.  Galveston,  76  Tex.  of  the  members  thereof,  was  a  substan- 

126,  it  was  held  that  where  a  two-thirds  tial  compliance  with  the  statute,  and 

vote  of  the  aldermen  was  required,  it  that  the   question  whether  the  order 

should  be  alleged  that  the  ordinance  was  by  resolution  or  ordinance  was  not 

was  passed  by  such  vote.  material.     Sands  v.   Hatfield,   7   Ind. 

Purpose  of  Tax.  —  A  municipal  cor-  App.  358. 

poration  can  impose  no  tax  except  by  8.  Johnson  v.  Ferrell,  (Ky.  1886)  i  S. 

express  authority  of  law,  and  when  the  W.  Rep.  541. 

statute  permits  towns  and  cities  to  buy  4.  Santa  Barbara  v,  Eldred,  108  Cal. 

and  collect    a    tax  not   exceeding    a  294. 
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assessment  made.  ^  But  a  general  averment  is  sufficient,  and  there 
need  be  no  particular  averment  of  the  persons  by  whom  or  the 
manner  in  which  the  levy  and  assessment  were  made.' 

(3)  Person  and  Property  Chargeable  —  (»)  In  General  —  Jariidietion. 
—  Besides  an  averment  of  the  assessment  it  is  necessary  that  there 
should  be  an  averment  that  the  defendant  is  the  owner  of  the 
property,  or  something  to  show  that  the  property  was  assessed  or 
is  within  the  jurisdiction  of  the  board  making  the  assessment  or 
of  the  court  in  which  it  is  sought  to  enforce  the  collection.' 

(b)  Penon  Chargeable  — Ownenbip.  —  So  in  an  action  for  the  enforce- 

1.  People  V,  Central  Pac.  R.  Co.,  83  An  Allegation  that  the  Taxes  Were 
Cal.  400,  holding  that  a  provision  that  Duly  Levied  and  Assessed  Is  sufficient. 
*'  no  assessment  or  act  relating  to  as-  Webbz/.  Bidwell,  15  Minn.  479;  Kansas 
sessmentor  collection  of  taxes  is  illegal  City  v,  Johnson,  78  Mo.  661;  Ithaca  v, 
on  account  of  informality"  does  not  Cornell,  75  Hun  (N.  Y.)  425;  Houghton 
excuse  the  total  want  of  assessment;  v.  Davenport,  23  Pick.  (Mass.)  235. 
Ottawa  Gas  Light,  etc.,  Co.  v.  People,  SpeoialAieettmenU  for  Former  Yean. — 
138  III.  336;  Swenson  t/.  Greenland,  4  But  in  Indiana  it  has  been  held  that  in 
N.  Dak.  532,  holding  that  in  such  ac*  an  action  by  a  county  treasurer  against 
tions  the  presumption  that  the  public  a  guardian  to  recover  taxes  on  the 
officers  have  done  their  duty  will  not  money  of  his  wards,  which  had  not  been 
supply  the  place  of  these  material  alle-  assessed  during  a  number  of  years,  and 
gallons;  Maddox  t/.  Rockport,  (Tex.  on  which  no  taxes  had  been  paid,  but 
Civ.  App.  1896)  38  S.  W.  kep.  397;  State  which  was  afterwards  assessed  for  the 
f.  Cheraw   etc.,  R.  Co.,  54  S.  Car.  564.  years  that  it  had  been  omitted  from 

2.  State  c/.  Cummings,  151  Mo.  49;  taxation,  and  the  amount  placed  upon 
Lockhart  v.  Houston,  45  Tex.  317,  the  tax  duplicate  for  collection,  the 
wherein  it  was  said  that  "  to  require  in  complaint  must  specifically  aver  by 
the  petitirn  a  detail  of  the  facts  neces-  what  officer  and  under  what  circum- 
sary  to  make  it  appear  that  the  levy  stances  such  special  assessment  was 
and  the  assessment  of  the  tax  were  made,  and  the  averment  that  the  taxes 
regular  and  legal  would  be  both  bur-  sued  for  were  assessed  by  *'  the  proper 
densome  and  useless.  They  are  them-  authorities  "  is  insufficient.  Vogel  v, 
selves   facts,   sufficiently   removed    in  Vogler,  78  Ind.  353. 

their  nature  from  mere  conclusions  of        8.  People  v.  Central  Pac.  R.  Co.,  83 

law  to  admit  of  being  averred,  like  the  Cal.   398,   holding    that  in   an  action 

protest  of  a  bill  of  exchange,  without  against  a  corporation  for  the  recovery 

specifying  what  acts  were  done,  or  by  of  an  assessment  on  a  franchise,  road- 

wbat  officer.'*  way,  roadbed,  rails,  and  rolling  stock, 

Bnffloienoy  in  Partionlar  CSasee.  —  A  a  mere  averment  of  the  assessment  is 
complaint  in  an  action  to  recover  un-  not  sufficient  where  there  is  no  aver- 
paid  taxes  has  been  held  sufficient  ment  that  the  defendant  is  the  owner 
where  it  averred  that  certain  sums  were  of  the  property  or  of  any  property  situ- 
due  for  certain  taxes  *'  levied  in  the  ated  in  the  state;  Rockland  v.  Farns- 
year  1858,*'  upon  certain  *'  real  estate  worth,  83  Me.  228,  holding  that  in  an 
asses  ed  in  the  year  1858,"  without  action  to  recover  a  personal  judgment 
staling  that  these  taxes  were  levied  for  taxes  on  personalty  the  averment 
under  an  assessment  "ending  on  the  that  the  defendant  is  an  inhabitant  of 
first  day  of  March,"  1858.  People  v,  the  plaintiff  town  is  material  and  must 
Todd,  23  Cal.  181.  be  provided  by  the  plaintiff;  People  v. 

An   averment   that  the   taxes    were  Davis,  112  111.  272;  People  z'.  De  Carillo, 

levied  and  extended  is  held  to  be  suffi-  35  Cal.  37;    Stale   v,   Thompson,   149 

cient    to    imply    a    due    assessment.  Mo.  441. 

Ottawa  Gas  Light,  etc.,  Co.  v.  People,        Expreee  Averment  of  Sitoation  of  Prop- 

138   111    336.    See  also  Waterbury  v.  erty.  —  An  express  averment  that  the 

Schmitz,  58  Conn.  522;  Van  Sickle  v,  property  was  situated  within  the  juris- 

Belknap,  129  Ind.  558.     But  see  State  diction  of  the  assessor  is  not  necessary. 

V.  Cheraw,  etc.,  R.  Co.,  54  S.  Car.  564.  People  v,  Leet,  23  Cal.  161. 
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ment  of  delinquent  taxes  the  person  who  is  chargeable  with  the 
tax  or  who  is  the  owner  of  the  property  assessed  must  be  shown 
by  averment.^ 

OwnATsliip  at  PartieiiUr  Time.  —  Where  the  personal  liability  in  an 
action  for  taxes  depends  upon  the  ownership  of  the  property  at 
the  time  of  the  assessment  of  the  tax,  the  declaration  in  the  action 
to  recover  the  tax  should  allege  the  year  in  which  the  tax  was 
levied,  and  that  the  defendant  was  the  owner  of  the  property  at 
the  time  when  the  statute  provides  that  the  owner  shall  be  liable 
for  the  tax  of  that  year.' 

AdnJaslon  of  (hriienliip  in  Aniwer.  —  The  admission  of  the  defendant 
in  his  sworn  answer  that  he  is  the  owner  of  the  land  obviates  the 
necessity  of  proving  that  fact.' 

(e)  SefigBAtioa  of  Property  Chargeable.  —  The   property  upon  which 

1.  State  V.  Sloss.  87  Ala.  119;  People  taxes,  it  must  be  alleged  in  the  petition 
V,  Doe,  48  Cat.  560;  Santa  Barbara  v.  that  there  are  persons  interested  whose 
Huse,  51  Cal.  217;  New  London  v.  names  are  unknown;  and  their  inter- 
Miller,  60  Conn.  112.  ests,  and   the  manner  in   which  they 

Corporation. —  In  an  action  under  the  were  interested,  must  be  described  so 

code  to  recover  delinquent  taxes  against  far  as  can   be   ascertained.     See  also 

a  corporation,  where  the  defendant  is  State  v.  Mantooth,  20  Tex.  Civ.  App. 

sued  by  a  name  indicating  that  it  is  396. 

not  a  natural  person,  but  a  company  of  TTnder    Statute     providing    that    the 

some  Icind,  there  must  be  an  averment  name  of  the  owner  is  not  required  in 

of  the  fact  of  incorporation  or  of  some  proceedings  for  foreclosure  of  a  tax  lien 

fact  to  show  that  it  is  an  artificial  be-  and  that  no  sale  for  taxes  is  vitiated  by 

ing  capable  of  being  sued.     People  v,  a  failure  to  enter  the  name  of  the  true 

Central  Pac.  R.  Co.,  83  Cal.  398.     See  owner  of  the  land  on  the  tax  roll,  and 

generally  article  Corporations,  vol.  5,  further    providing    for    notice   to  all 

^.'jQetseq,  persons  interested,  and  that  all   per- 

Yariaaoe.  —  The  defendant's  owner-  sons  interested,  wliether  named  or  not 
ship  of  the  property  upon  which  the  named,  shall  be  deemed  to  be  defend- 
foreclosure  of  the  lien  is  sought  must  ants  and  bound  by  the  judgment,  a 
be  proved  as  alleged.  Santa  Barbara  misdescription  of  the  owner  of  the 
V,  Huse,  51  Cal.  217;  New  London  v,  land  in  the  petition  and  judgment  will 
Miller,  60  Conn.  112.  See  generally  not  vitiate  the  sale.  Pritchard  r.  Mad- 
article  Variances.  ren,  24  Kan.  486. 

But  in  Santa  Barbara  v.  Eldred,  108  Appended  List  of  Unpaid  Taxes. —  In 

Cal.  294,  it  was  held  that  in  an  action  Washington   it   has   been   heU   that  a 

for  the  collection  of  taxes  the  defend-  complaint  for    the  foreclosure   of   tax 

ant  admits  that  he  owns  the  property  liens  which  contains  no  allegation  of 

by  not  denying  the  ownership,  in  addi-  ownership    in    the    defendant   of    the 

tion  10  which  the  assessment  puts  the  property  assessed,   but   merely  stales 

burden  upon  the  defendant  upon  this  that  the  list  appended  is  a  list  of  regis- 

point.  tered    unpaid    taxes   assessed    to    the 

Between  Averment  and  Assessment, —  defendant,   is    sufficfent   as    against  a 

Averments  of  the  complaint  showing  demurrer   when   nothing    appears    on 

an  assessment  against  the  ^'American  the  face  of  the  complaint  to  show  that 

Mortgage  Company  of  Scotland  "  are  any  other  person  is  interested  in  the 

not  supported   by  proof  of  an   assess-  property  as  owner  or  otherwise.   What- 

ment  against  the  '*  American  Mortgage  com  County  v.  Fairhaven  Land  Co.,  7 

Company."     State   r.    Sloss,    87    Ala.  Wash.  loi. 

119.  2.  Biggins   vl  People,   96    111.    382; 

Unknown  Owners.  —  In  State  v.  Staley,  People  v.  Winkelman,  95  III.  412;  Bow- 

76  Mo.  158,  it  was  held  that  where  per-  man  v.  People,  114  111.  474. 

sons  unknown  are  made  parties  defend-  8.  League  v.  State,  (Tex.  Civ.  App. 

ant  to  a  suit  for  the  collection  of  back  1900)  56  S.  W.  Rep.  263. 
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the  tax  is  a  lien  or  charge  must  be  designated,  and  the  petition 
or  complaint  will  be  fatally  defective  if  the  description  of  the 
property  is  so  vague  that  it  is  impossible  to  ascertain  therefrom 
what  part  of  the  lot  is  chargeable  with  the  taxes  on  the  lien.* 

(d)  Property  Taxable  at  Partioolar  Place.  —  Whether  property  is  legally 
taxable  at  a  particular  place  is  a  question  of  law,  and  not  of  fact; 
and  the  pleader  seeking  to  charge  one  with  liability  because  his 
property  is  taxable  at  a  particular  place  must,  therefore,  state  the 
facts  from  which  such  liability  results  as  a  conclusion  of  law.^ 

(4)  Setting  Out  Taxes  Sued  For.  —  The  recovery  in  a  tax  suit 
will  be  limited  to  the  taxes  sued  for  in  the  plaintiff's  pleading.' 

1.  People  V.  Central  Pac.  R.  Co  .  83  Beitriotion  to  Proceedings  Against  Land. 

Cal.  393;  Matter  of  Johnson,   104  III.  —  The  C«/i/J7r«/a  staruie  requiring  ihe 

50,  holding  that  a  petition  by  a  collec-  complaint  to  describe  the  real  estate,  in 

tor  of  taxes  for  an  order  to  compel  an  an  action  to  recover  taxes  on  it,  with 

assignee  of  a  tax  debtor  to  pay  out  of  as  much  particularity  as  in  an  action 

funds  in  his  hands  taxes  due  from  the  of  ejectment,  is  limited  in  its  application 

assignor  was  insufficient  where  it  failed  to   proceedings    in    which    the  estate 

to  show  that  any  property  to  which  a  itself  is  made  a  party.     People  v,  Leet, 

lien  could    attach    went  into   the  as-  23  Cal.  161. 

signee's  hands,  but  simply  charged  Heferenoe  to  Exhibit  Kot  Attached. — 
that  the  assignee  had  in  his  hands  Where  a  petition  for  the  sale  of  lands 
funds  sufficienf  to  pay  the  taxes;  Spicer  for  taxes  described  the  land  only  by 
V,  Wheeler,  53  Kan.  424;  Doty  v,  Bas-  reference  to  an  exhibit,  and  no  exhibit 
sett,  44  Kan.  754:  Milner  v.  Shipley,  94  was  attached  to  the  petition,  but  a  loose 
Mo.  106;  Jefferson  v,  Whipple,  71  Mo.  paper  which  contained  a  description  of 
520:  Vaughan  v,  Daniels,  98  Mo.  230,  the  property  was  filed  with  the  clerk, 
holding  that  in  the  absence  of  a  de-  it  was  held  that  the  court  acquired  no 
scription  of  the  land  to  be  charged  the  jurisdiction  to  render  judgment  for  the 
judgment  is  void;  Clegg  v.  State,  42  sale  of  the  land.  Spicer  v.  Wheeler. 
Tex.  609,  holding  that  where  under  con-  53  Kan.  424.  See  generally  article  Ex- 
stitutional  provisions  the  proceeding  hibits,  vol.  8,  p.  742. 
for  the  enforcement  of  the  tax  against  Complaint  Cannot  Aid  Void  Assessment. 
real  property  is  in  rem^  a  petition  seek-  —  If  the  assessment  is  fatally  defective 
ingtocollect  such  a  tax  without  describ-  in  (he  description  of  the  property  it 
ing  the  land  upon  which  it  was  levied,  cannot  be  aided  by  a  better  description 
and  containing  allegations  which  show  in  the  complaint.  The  only  effect  of 
that  the  suit  is  not  brought  for  the  the  statutory  provision  that  it  shall  not 
condemnation  and  the  sale  of  the  land  be  necessary  to  follow  the  description 
for  the  taxes  due  thereon,  but  for  the  of  the  property  as  made  in  the  assess- 
recovery  of  a  personal  judgment,  is  ment,  and  that  the  description  in  the 
bad.  complaint  shall  be  deemed  sufficient  if 
Omission  from  Title.  —  The  omission  it  can  be  ascertained  what  land  and  im- 
from  the  peiiiion's  title  of  a  description  provements,  or  either,  is  intended,  is  to 
of  the  land  and  the  name  of  the  owner  authorize  a  different  description  in  the 
does  not  render  the  judgment  void,  complaint  from  that  in  the  assessment, 
where  the  lanJ  is  fully  described  in  the  and  it  is  none  the  less  essential  (o  pro- 
body  of  the  petition.  Pritchard  v.  duce  a  valid  assessment  of  the  same 
Madren.  24  Kin.  486.  land  described  in  the  complaint.  Pec- 
Miles  of  Bailroad.  —  In  State  v.  Han-  pie  v.  Cone,  48  Cal.  427. 
nibal.  etc..  R.  Co.,  loi  Mo.  136,  it  was  2.  People  v,  Davis,  112  III.  272. 
held  that  it  was  sufficient  to  set  out  the  8.  Elsey  z/.  Falconer,  56  Ark.  419, 
number  of  miles  of  roadbed  owned  by  holding  that  where  the  complaint  in  an 
a  railroad  company  in  a  designated  overdue  tax  suit  alleged  that  the  taxes 
county,  but  that  the  petition  need  not  on  the  land  proceeded  against  were  due 
state  the  number  of  miles  where  it  for  a  certain  year  only,  and  the  warn- 
gave  the  amount  of  the  railroad  tax  ing  order  gave  notice  that  the  suit  was 
levied  against  the  road  by  the  county,  for  those  taxes,  a  judgment  by  default 
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Several  taxes  or  assessments  should  be  stated  severallyj  as  a  mat- 
ter of  form,*  and  in  separate  counts.* 

(5)  Delinquency,  —  la  a  suit  to  recover  delinquent  taxes  against 
land  the  petition  should  allege  that  the  land  has  been  returned 
delinquent  or  forfeited  to  the  state,'  though  a  defective  state- 
ment in  this  regard  is  cured  by  verdict  where  it  appears  that  the 
verdict  could  not  have  been  given  or  judgment  rendered  without 
proof  of  the  matter  omitted.* 

c.  Application  of  General  Rules  —  Objections.  —  Upon 
general  questions  of  pleading  in  actions  for  the  recovery  of 
taxes  general  rules  apply.  Thus,  such  defects  in  the  complaint 
as  ambiguity  and  uncertainty  cannot  be  reached  on  general 
demurrer.* 

which  included  unpaid  taxes  for  other  prima  facie  evidence  of  the  taxes  due 

years  was  void.  against  the  land. 

Allegation  of   YalnatioB.  —  Where  a  8.  State  v.  Tittmann,  103  Mo.  553, 

complaint  alleges  the  value  of  the  prop-  holding   that    a   petition    to  establish 

erty,  such  allegation,  though  perhaps  taxes  against  an  estate  of  a  decedent 

unnecessary,    will    nol    be  rejected  as  should   not  include   in  one  count  the 

surplusage,  the  valuation  being  a  nee-  taxes  for  several  years,  but  that  those 

essary    step  in    the    levy   of  the   tax;  in  each  year  should  be  set  out  in  a  sep- 

and  if  it  appears  that  the  amount  of  arate  count;  People  v.  Central  Pac.  R. 

taxes   recovered   is   greater  than  that  Co.,  83  Cal.  393.     See  generally  article 

authorized    by  law  to  be  levied,    the  Counts,  Paragraphs,  and  Separate 

judgment  will  be  reversed.     People  v.  Statemknts,  vol.  5,  p.  302. 

Hastings,  26  Cal.  668.  8.  People  f.    Central    Pac.   R.  Co., 

1.  Ottawa  Gas  Light,  etc.,  Co.  r.  Peo-  83  Cal.  393;  Ricker  v.  Brooks,  155 
pie.  138  111.  336,  holding  that  a  defect  Mass.  400;  Wellshear  v.  Kelley,  69 
in  this  regard  is  one  of  form  and  not  Mo.  351;  Swenson  v.  Greenland,  4  N. 
of  substance,  and  therefore  is  not  Dak.  532;  Cle^g  v.  State,  42  Tex.  611. 
reached  by  general  demurrer;  Henne-  AiiOisment  Hue.  —  Where  the  com- 
pin  r.  Baldwin,  62  Minn.  518,  holding  plaint  for  the  foreclosure  of  an  assess- 
that  the  failure  to  state  the  amount  of  ment  lien  shows  the  making  of  the 
taxes  for  each  year  does  not  go  to  the  assessment  and  that  the  time  for  pay* 
jurisdiction  of  the  court  and  that  the  ment  as  provided  by  statute  has  ex- 
objection  is  waived  by  the  faihire  of  pired,  it  sufficiently  shows  that  the 
the  landowner  to  set  up  the  irregular-  assessment  is  due  without  an  express 
ity  in  his  answer;  Mississippi  Levee  allegaiion  to  that  effect.  Lewis  v. 
Com'rs  V  Yazoo,  etc.,  R.  Co.,  (Miss.  Aibertson,  23  Ind.  App.  147. 
1899)  25  So.  Rep.  664;  Maddox  v.  Rock-  4.  Wellshear  v.  Kelley,  69  Mo.  343. 
port,  (Tex.  Civ.  App.  1896)  38  S.  W.  6.  Santa  Barbara  v.  Eldred,  108  Cal. 
Rep.  397.  294,    holding    that    objections    which 

Baforenee to  Collaetor'i Books.  —  In  Mix  merely  amount  to  criticisms  upon  the 

V.   People,   116  111.   275,  an  allegation  sufficiency   of   the   statement,  as  that 

in  a  bill  that  "  the  full  amount  now  essential  facts  appeat  only  inferentially 

due  upon  said  lands  and  lots,  as  shown  or  as  conclusions  of  law,  cannot  pte- 

upon  said  collector's  books  of  the  year  vail  upon    such  demurrer,   but  there 

A.  D.  1880,  for  taxes,  penalties,  inter-  must  be  a  total   absence  of  some  ma- 

est,  and  costs,  including  said  forfeitures  terial  fact  to  justify  the  court  in  sus- 

for  the  years  1878  and   1879,  ^^^  ^C'  taining  a  demurrer  of  this  character; 

crued  taxes  for  the  year  A.  D.  1880,  is  Ottawa  Gas  Light,  etc.,  Co.  v.  People, 

the  sum  of  $3,687.40,  and  the  amount  138  111.  336,  holding  that  the  statement 

which  was  and  is  a  Hen  upon  each  tract  of  the  sums  due  for  several  years  in 

and  lot   separately  is  shown    by  said  the  aggregate  instead  of  severally  goes 

books,  and  said  copy  attached,  opposite  to  the  form  and  cannot  be  raised  by 

to  each   tract  and  lot,  separately  and  general  demurrer. 

respectively,"  was  held  to  be  sufficient.  As  in  Other  Giyil  Aetiont.  —  The  de- 

as  the  law  makes  the  collector's  book  fendani  in  a  suit  brought  for  the  col- 
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18.  Defense  —  Plea  or  Answer — ^.  In  General.  —  The  defenses 
which  may  be  set  up  in  a  proceeding  for  the  enforcement  of  taxes 
are  often  restricted  by  statute,  especially  by  such  provisions  as 
require  certain  objections  of  a  character  more  or  less  formal  and 
not  going  to  the  legality  of  the  whole  tax  to  be  taken  at  a  time 
antedating  the  action  for  enforcement;^  and  if  such  objections 
are  not  raised  as  required  they  cannot  generally  be  set  up  by  way 
of  defense  to  the  proceeding  for  the  recovery  of  the  tax.*  Other 
objections  valid  against  the  tax  or  which  do  not  come  within 
such  legislative  restriction,  or  which  are  made  after  proper  effort 
to  pursue  the  statutory  remedy,  may  be  made  as  in  an  ordinary 
action,'  whenever  they  show  an  entire  absence  of  assessment  or 

lection  of  delinquent  taxes  has  a  rig^ht  456;  State  v,  Sadler,  21  Nev.  13;  /n  r^ 

to  interpose  a  demurrer  to  the  com-  McLean,  (Supm.  Ct.  Gen.  T.)  6  N.  Y* 

plaint   upon   any   of   the   grounds  set  Supp.  230.     At  least  this  is  so  where 

forth  as  a  cause  of  demurrer  in  the  there  is  no  showing  that  the  action  of 

civil    practice    act.     State    v.    Yellow  the  board  of  equalization  was  illegal  or 

Jacket  Silver  Min.  Co.,  14  Nev.  220.  fraudulent.      Olympia  v.  Stevens,   15 

Amendments.  —  The  only  limitation  Wash.  601;  Buck  v.  People,  78  111.  560. 
on  the  discretion  of  the  court  to  permit  Amount  or  Validity  of  Aiiooement. — 
the  amendment  in  an  action  for  taxes  Farmington  Nat.  Bank  v.  Downing,  67 
Is  that  the  amendment  must  be  in  fur-  N.  H.  441;  People  v.  Manhattan  F. 
therance  of  justice,  and  must  not  sub-  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  59  N.  Y. 
stantially  change  the  claim  or  defense.  Supp.  1007;  Austen  v.  Westchester 
Greer  v.  Covington,  83  Ky.  410.  See  Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen. 
also  La  Plante  v.  Slate,  152  Ind.  80;  T.)  8  Misc.  (N  Y.)  it;  Bath  v.  Whit- 
State  V,  Phillips,  102  Mo.  664.  See  more,  79  Me.  182. 
generally  article  Amendments,  vol.  i,  8.  Whether  Property  Benofttad  by  Im- 
PP-  S^Si  547-  provomont. — Whether  property  assessed 

Demurrer  Too  Broad.  —  Where  the  de-  with  benefits  was  in  fact  benefited,  and 

murrer  is  to  the  whole    petition,  the  the  extent  of  such  benefit,  are  issues  not 

court  cannot  discriminate  as  to  taxes  triable  in  a  suit  to  enforce  the  tax  bills, 

barred   by   the  statute  of  limitations.  St.   Louis  v.  Ranken,  96  Mo.  497;  St. 

Lancaster  County  v.  Trimble,  34  Neb.  Louis  </.  Excelsior  Brewing  Co.,  96  Mo. 

752.     See  generally  article  Demurrers,  677;  Michael  z^.  St.  Louis,  112  Mo.  610; 

vol.  6,  p.  301.  Keith  v.   Bingham,  100  Mo.  300;  Mc- 

1.  People  V,  Central  Pac.  R.  Co.,  83  Quiddy  v.  Smith,  67  Mo.  App.  205; 
Cal.  393;  People  z/.  Nelson,  36  Cal.  375;  Pease  t'.  Chicago,  21  111.  506,  holding 
People  V.  Wilkerson,  i  Idaho  619:  Mix  that  on  an  application  for  a  judgment 
V,  People,  116  111.  265;  Muskegon  v.  S.  under  a  special  assessment  warrant 
K.  Martin  Lumber  Co.,  86  Mich.  625;  courts  of  geneial  jurisdiction  in  the  city 
State  V.  Central  Pac.  R.  Co.,  21  Nev.  of  Chicago  might,  under  a  statute 
94,  260.  which    expressly   provided    that     the 

2.  Stale  V,  Cummings,  151  Mo.  49.  owner  or  person  interested  in  the  land 
See  also  supra,  I.  2.  Exclusiveness  of  might  make  the  defense,  examine  into 
Statutory  Remedy  for  Collection,  the  proceedings  of  the  common  council 

▼aloation.  —  No  question   as  to  the  as  to  all  matters  connected  with  the 

valuation  can  be  raised.     Olympia  e/.  tax  or  assessment;  and  that  under  this 

Stevens,  15  Wash.  601,  which  was  an  statute  anything  which  a  court  of  law 

action  to  foreclose  a  tax  Hen;  People  v,  would  examine  into  under  a  writ  of 

Whyler,  41  Cal.  351;  Buck  v.  People,  certiorari  might  be  considered  on  such 

78  111.  560;  Spencer  v.  People,  68  111.  application,   and   even   more,    for  the 

510;  Mix  V,  People,  116  111.  265;  £ng-  court  might  inquire  ^/f^trx  the  proceed- 

lish  V.  People,  96  111.  566;  Rockland  v,  ings  of  the  common  council,  and  see 

Rockland    Water    Co.,    82    Me.    188;  whether  any  facts  existed   rendering 

Boothbay  v.  Race,  68  Me.  352;   Cale-  the  tax  or  assessment  illegal;  Nashville 

donia  Tp.  v.  Rose,  94  Mich.  216;  State  v,   Weiser,   54   111.   245,   holding  that 

V.    West   Duluth  Land  Co.,  75  Minn,  where  the  law  required  notice  of  the 
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render  the  tax  invalid  or  the  assessment  void,  in  whole  or  in  part, 
as  distinguished  from  mere  irregularities.^ 

b.  Sufficiency  of  Plea  or  Answer.  —  Not  only  the  sub- 
stantive character  of  the  defense,  but  the  manner  of  raising  it,  is 
sometimes  the  subject  of  statutory  provision.*  Aside  from  such 
provision,  however,  general  rules  are  applied.'     The  defendant 

time  fixed  for  the  hearing  of  objections  1.  Chicago  County  v.  St.  Paul,  etc., 
to  an  assessment  and  no  such  notice  R.  Co.,  27  Minn.  X09  (exemption); 
was  given,  a  taxpayer  could  object  to  Otter  Tail  County  v.  Batchelder,  47 
the  fairness  of  the  assessment  on  an  Minn.  512,  holding  thai  in  proceedings 
application  for  a  judgment  against  the  for  the  recovery  of  judgment  against 
property,  and  set  up  against  the  entry  real  estate  it  may  be  shown  for  the 
of  judgment  the  want  of  an  opportunity  purpose  of  reducing  the  tax  that  the 
to  make  such  objection  sooner;  State  statutory  requirement  of  equality  in 
V,  St.  Paul  Trust  Co.,  76  Minn.  423,  the  assessment  had  been  intentionally 
holding  that  where  the  taxpayer  takes  disregarded,  or  that  by  reason  of  some 
all  necessary  statutory  steps  to  test  the  obvious  mistake  there  had  been  no 
amount  of  the  assessment  on  personal  real  assessment  upon  the  rule  of  equal- 
property,  preceding  the  return  of  the  ity;  Davis  r.  Vanarsdale,  59  Miss.  367; 
tax  as  delinquent,  upon  the  return  of  State  v.  Hannibal,  etc.,  R.  Co.,  135  Mo. 
the  delinquent  tax  list  to  the  District  618,  where  the  levy  was  not  in  accord- 
Court  of  the  proper  county  the  lax-  ance  with  the  requirements  of  the  stat- 
payer  may  file  an  answer  which  con-  ute  [citing  Jones  v.  Driskill,  94  Mo.  190; 
verts  the  proceeding  into  a  judicial  one.  Boyd  v.  Ellis,  107  Mo.  400;  Smith  v. 

In  Washington  where  there  is  an  ex-  Nelson,  no  Mo.  552;  States/.  St.  Louis, 

cessive  valuation  the  court  may  reduce  etc.,  R.  Co.,  117  Mo.  1I;  State  v.  Cen- 

it  upon  an  application  for  judgment  for  tral   Pac.   R.   Co.,  7   Nev.  99  (fraud); 

the  tax.     Pacific  County  v.  Ellis,  12  State  v.  Central  Pac.   R.  Co.,  21  Nev. 

Wash.  108;  Benn  v,  Chehalis  County,  247   (exemption);    Grundy  County   v, 

II  Wash.  134.  Tennessee  Coal,  etc.,  R.  Co.,  94  Tenn. 

Ezelnslon  of  Equitable  Aetion.  —  Under  295;  Burcham  v.  Terry,  55  Ark.  398 
a  charter  provision  of  a  municipal  cor-  (exemption);  People  i/.  Nelson,  36  Cal. 
poration  that  the  owners  of  property  375  (fraudulent  levy);  Eitel  v.  Foote,  39 
assessed  may,  upon  the  city's  applica-  Cal.  439;  People  z/.  Nichols,  49  111.  517; 
tion  for  judgment  on  the  assessment  Oteri  v.  Parker,  42  La.  Ann.  374;  Mc- 
warrant,  present  and  have  determined  Crillis  v,  Mansfield,  64  Me.  198  (absence 
any  objection  to  the  assessment  going  of  jurisdiction  over  the  person  or  prop- 
to  its  validity,  it  was  held  that  the  prop-  erty  taxed);  Consumers'  Ice  Co.  v. 
erty  owner  may  not,  when  the  city  ob-  State,  82  Md.  132;  Blanchard  v.  Pow- 
jects,  maintain  :in  equitable  action  to  ers.  42  Mich.  619;  Redwood  County  r. 
set  aside  an  assessment  and  restrain  Winona,  etc..  Land  Co.,  40  Minn.  512; 
Its  collection,  but  that  such  action  may  St.  Louis  County  v.  Neitleton,  22  Minn, 
be    maintained,   and    the    validity  of  356. 

the  assessment  may  be  determined  and  8.  Olgoetion    in  Writing. —  Under  a 

the   proper  relief  granted,  if  the  city  statute  providing   for  judgment  upon 

does  not  object  to  the  presentation  of  application  on  an  examination  of  the 

the  matter  to  the  court  in  that  manner,  delinquent  list  filed  and  defenses  speci- 

Albrecht  v,   St.   Paul,  47   Minn.  531.  fying  in  writing  the  particular  causes 

overruling  Mayall  v.  St.  Paul,  30  Minn,  of  objection,  without  pleadings,  a  form- 

294.  al   plea   is  not   necessary.     Thus   the 

EiFeet  of  Amendmont.  —  Where,  on  an  objection  that  a  prior  proceeding  for 
application  for  judgment  against  taxes  the  collection  of  the  same  tax  is  pend- 
on  land,  the  owner  contests  on  the  ing  is  sufiicienily  set  up  by  an  objection 
ground  that  the  property  has  been  in  writing  and  a  plea  in  abatement, 
doubly  assessed,  and  under  the  stai-  Andrews  v.  People,  75  111.  605. 
ute  the  court  permits  an  amendment  8.  Ko  Knowledge  Siifflolont  to  Form  Be- 
whereby  the  ground  of  the  objection  is  liof  —  Matter  of  Record.  —  In  an  action 
removed,  this  is  all  to  which  the  con-  to  enforce  the  payment  of  personal 
tesunt  is  entitled.  Walsh  v.  People,  taxes,  the  allegations  of  the  complaint 
79  lU.  521.  dealing  with  the  assessment  of  the  tax 
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admits  ownership  of  the  property  assessed  if  he  does  not  deny 
that  he  owns  it/  and  new  matter  as  an  affirmative  defense  must 
be  pleaded.* 

14.  Judgment  or  Decree  —  a.  Against  Person  —  (i)  In  Actions 
in  Personam,  — The  judgment  in  an  action  against  the  taxpayer 
for  taxes  is  of  the  same  character  as  an  ordinary  judgment  in  an 
action  of  debt  or  assumpsit,  enforceable  in  the  same  manner  by 
execution  as  any  other  such  judgment.' 

(2)  In  Proceedings  in  Rem.  —  In  proceedings  purely  in  rem 
against  property  for  the  enforcement  of  taxes,  a  personal  judg- 
ment cannot  be  rendered  against  the  owner  even  though  he 
appears,"*  although  it  may  be  a  regular  judicial  proceeding  in 

were    that    the    defendant   was    daly  eral  denial.     Washburn  v.  Walworth, 

assessed;    that  such  assessment  was  133  Mass.  499. 

duly  made;  that  it  was  duly  confirmed  Oeneral  ]>enial  and  AArmatlTe  DefoaM. 
by  the  board  of  aldermen;  that  the  tax  —  In  a  suit  to  foreclose  a  tax  lien  the 
was  duly  imposed  by  such  board:  that  defendant  cannot  object  to  the  suffi- 
the  assessment  roll  showing  such  as-  ciency  of  the  assessment  roll  although 
sessments  and  the  amount  of  such  tax  he  has  entered  a  plea  of  general  de- 
was  duly  delivered  to  the  plaintiff,  nial,  where  he  has  also  set  up  ii  an 
with  a  warrant  commanding  him  to  affirmative  defense  facts  inconsistent 
collect  such  tax;  that  such  warrant  therewith.  Olympia  v.  Stevens,  15 
was  in  due  form  of  law;  that  public  Wash.  601. 

notice,  as  required  by  law,  was  given;  1.  Santa  Barbara  v,  Eldred.  108  Cal. 

and  that  a  warrant  was  duly  issued  to  294.     See  generally  article  Answers  in 

a  marshal,  and  duly  returned  unsatis-  Code  Pleading,  vol.  i,  p.  789  et  srq. 

fied.     As  to  all  of  these  allegations  the  8.  Midland  v,  Connell,  57  Neb.   10. 

answer  alleged    no  knowledge  or  in-  See  generally  article  Answers  in  Code 

formation  sufficient  to  form  a  belief.  Pleading,  vol.  i,  p.  830 // x^^. 


It  was  held  that  such  answer  created 
no  issue  and  was  properly  deemed 
frivolous,  because  the  allegations  in 
the  complaint  referred  to  matters  of 
record  open  to  public  inspection.  Aus- 
tin V,  Westchester  Telephone  Co.,  (N. 


Y.  Super.  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)    Nev.  231. 


8.  Byrne  v.  La  Salle,  123  III.  583; 
Greenwood  v.  La  Salle,  137  111.  225; 
Douthctt  V,  Kettle,  104  111.  356;  Ken- 
tucky Cent.  R.  Co.  v.  Com.,  92  Ky.  64; 
Alexander ''.  Helber,  35  Mo  340;  State 
V,  Yellow  Jacket  Silver  Min.   Co.,  14 


II.  See  generally  Answers  in  Code 
Pleading,  vol.  i,  p.  811. 

Matter  of  Law.  —  A  plea  by  the  de- 
fendant that  he  "  has  no  information 
sufficient  to  found  a  belief  '*  as  to 
whether  certain  ordinances  were  ever 
published  "  as  required  by  law  '*  is 
but  a  statement  of  his  want  of  infor- 
mation as  to  the  law,  and  is  not  good. 
Greer  v.  Covington,  83  Ky.  410. 

General  iMiie.  —  Where  the  statute 
requires  a  personal  action  to  be 
brought  only  upon  the  written  order  of 


8aoh  a  Judgment  Acquires  Ko  Additional 
Foroe  by  the  fact  thit  it  is  rendered  f3r 
taxes.     DoLithett  v.  Kettle.  104  III.  356. 

It  cannot  be  satisfied  by  a  sale  as  un- 
der a  judgment  in  rem.  Byrne  v.  La 
Salle,  123  III.  581. 

Enforcement  of  Lien.  —  Where  a 
mere  money  judgment  has  been  ob- 
tained against  the  person  whose  duty 
it  is  to  pay  the  taxes,  the  state  cannot, 
in  an  action  against  an  alienee  of  such 
person's  property,  enforce  the  judg- 
ment as  a  lien  on  the  property,  with- 


certain  officers  of  a  town,  advantage  of    out  alleging  and  proving  the  steps  nee- 


failure  to  prove  such  authority  may  be 
taken  under  the  general  issue.  Orono 
V.  Emery,  86  Me.  362. 

So  evidence  that  before  the  tax  was 
assessed  the  defendant  had  retired  from 
the  firm  taxed,  and  thereafter  retained 
no  interest  in  the  firm  or  in  the  prop- 
Vty  taxed,  is  admissible  under  a  gen- 


essary  to  the  creation  of  a  valid  tax 
lien.  Kentucky  Cent.  R.  Co.  v.  Com., 
92  Ky.  64. 

4.  Pidgeon  v.  People,  36  111.  249, 
where  the  court  rendered  judgment 
against  the  land  by  an  inspection  of 
the  delinquent  tax  list  returned  by  the 
tax- collecting  officer;  People  v.  Drag- 
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which  the  owner  is  a  party.*  But  a  judgment  innproperly  ren- 
dered  against  the  person  as  well  as  against  land  may  nevertheless 
be  good  on  collateral  attack,  since  that  part  which  is  against  the 
person  may  be  rejected  as  surplusage.* 

(3)  Action  to  Foreclose  Lien  and  for  Personal  Judgment,  —  In 
some  jurisdictions  a  suit  may  be  maintained  for  a  personal  judg- 
ment against  the  delinquent  taxpayer  and  for  a  foreclosure  of  the 
tax  lien,^  though  it  may  not  be  necessary  that  a  personal  judg- 
ment should  be  rendered ;  a  judgment  ascertaining  the  amount  of 
the  tax,  adjudging  it  to  be  a  lien  on  the  property,  and  ordering 
the  sale  thereof  to  satisfy  the  amount,  being  sufficient.* 

b.  Against  Property  —  (i)  In  General. —  In  proceedings  in 

stran,  100  111.  286:  Olcott  v.  State,  10  sale,  is  held  to  be  in  no  sense  a  judg- 

111.  481 ;  Milner  r.  Shipley,  94  Mo.  106;  roent  against  ihe  person,   but  to  be 

State  V.  Snyder,  139  Mo.  552.     See  also  against  the  land.     Mix  v.  People,  116 

Crawv.  Tolono, 96  111.  255;  St.  John  v.  111.  275. 

East    St.     Louis,    50  III.    92;    Pierce  On  Appeal,  —  But  a  personal  judg* 

County  V,  Merrill,  19  Wash.  175;  Grant  ment  for  the  costs  on  appeal  may  be 

V.  Bartholomew,  57  Keb.  673.  rendered  against  an  appellant  from  a 

Special  Tax  Bill  —  Legal  AsMSiment.  —  judgment  against  the  land,  where  such 

Pleasant  Hill  v.  Dasher,  120  Mo.  675;  judgment    is    afiSrmed.       Durham    v. 

Neenan  v.  Smith,  50  Mo.  525:  Louisi-  People,  67  III.  417. 

ana  v.  Miller,  66  Mo.  467;  St.  Louis  v.  1.  Wellshear  v.  Kelley,  69  Mo.  348; 

Allen,  53  Mo.  44;  Carlin  v,  Cavender,  Allen  v.  McCabe,  93  Mo.   138;  Rohrer 

56  Mo.  286;    Kiley  v.  Forsee,  57  Mo.  v.  Oder,  124  Mo.  24;  State  v,  Snyder, 

390;  State  V.  Angert,  127  Mo.  456.  139  Mo.  549;  Neenan  r.  St.  Joseph,  126 

Appeal  from   AsMfsment.  —  So  where  Mo.  89;    Brickell  v,  Farrell,  82  Fed. 

the  owner  of  land  files  objections  to  an  Rep.  220. 

assessment  before  the  city  council  and  2.  Chesnut  v.  Marsh,  12  111.  173. 

the  objections  are   overruled   and  an  8.  People  v.  Fox,  39  Cal.  621;  People 

appeal  is  taken  to  the  Circuit  Court,  v.  Leet,  23  Cal.  162;  Mason  t/.  Belfast 

the  proceeding  is  im  r^m,  and  no  other  Hotel  Co.,  89  Me.  384;    Henrietta  v. 

judgment    can   be    properly  rendered  Eustis,  87  Tex.  14;  Berry  v.  San  An- 

againsl  the  land  than  one  directing  its  tonio,  (Tex.  Civ.   App.  1898)  46  S.  W. 

sale   to  satisfy   the  assessment.      St.  Rep.  273;  Bean  v,  Brownwood,  (Tex. 

John  V.  East  St.  Louis.  50  111,  97.  Civ.   App.   1898)  43  S.   W.   Rep.  1036; 

Effect  of  Appearanee  or  Appeal.  —  Ap*  Turner  v.  Houston,  21  Tex.  Civ.  App. 

pearance  of  the  taxpayer  on  an  appli-  214.     See  also  Moss  v.  Mayo,  23  Cal. 

cation   for  judgment  against  his  land  426. 

does  not  change  the  proceeding  to  one  Personal  Sonrioe.  —  In  People  v.  Fox, 

ifi  personam.     People  v.  Dragstan,  100  39  Cal.  621,  it  was  held  that  where  the 

III.  286.     Nor  will  an  appeal  have  this  service  of  the  summons  is  constructive, 

effect.      Pldgeon    v.    People,    36    111.  as  by  posting  on  the  land,  it   is  suffi- 

249.  cient  for  a  judgment  against  the  land, 

But  as  to  the  Converse  of  the  Proposu  but  a  personal  judgment  cannot  be  ren- 

tion   it   has   been   held    that  when   an  dered  against  the  owner  unless  he  ap- 

action   for  the  recovery  of  a  personal  pears. 

judgment  is  transferred  from  a  justice's  But  provisions    authorizing  service 

court  to  the   District  Court,  the  com-  by  publication  in  such  cases  have  been 

plaint  may  be  amended  so  as  to  en-  held  to  be  constitutional.    New  Orleans 

force  the  lien  on  real  estate.     People  v.   Cannon,   10  La.  Ann,  764;  Bond  v. 

V,  Nelson,  36  Cal.  375.  Heistand,  20  La.  Ann.    139.     Sec  also 

Ck»t8.  —  In  a  suit  to  foreclose  a  tax  Eitel  v.  Foote,  39  Cal.  439. 

lien  upon  land,  a  decree  that  the  costs  4.  Higgins  v.  Bordages,  (Tex.  Civ. 

mentioned  therein  are  to  be  made  by  a  App.  1894)  28  S.  W.  Rep.  350,  holding 

sale  of  the  land,  unless  the  parties  in-  further  that  there  need  not  be  an  ex- 

terested  shall  see  proper  to  pay  it  with  press  award  of  execution  in  such  judg- 

the  taxes,  penalties,  etc.,  to  avoid  a  ment. 
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rem  to  subject  land  to  the  payment  of  delinquent  taxes  the  judg- 
ment is  against  the  land.^ 

(2)  Rendition  and  Entry  —  Signing  and  Filing.  —  Formalities 
required  by  law  in  the  rendition  and  entry  of  judgments  and 
decrees  in  tax  cases,  such  as  signing  and  filing,  should  be  complied 
with.*  But  one  signature  at  the  end  of  any  number  of  tax  judg- 
ments which  follow  each  other  consecutively  in  the  blank  forms 
usually  provided  is  a  sufficient  signature  to  all  and  every  one  of 
such  judgments.' 

Time  of  Entry.  —  A  judgntent  on  a  summary  application  of  the 
tax  collector  must  be  entered  at  the  time  designated  in  the  notice 
of  the  application,  or  according  to  the  statute  in  such  cases  made 
and  provided.* 

1.  Doulhett  V.  Kettle,  104  111.  356;  files  of  the  court,  nor  was  there  a  cal- 

People  V,  Dragstran,  too  111.  286;  01-  endar  entry  of  the  decree,  but  there 

cott  V.   State,  10  111.  481;  Pidgeon  v.  was  an  entry  of  a  decree  in  the  chancery 

People,  36  111.  249;  Chesnut  v.  Marsh,  record   with   the   name  of   the  circuit 

12  111.  173;  St.  John  V.  Easi  St.  Louis,  judge  attached,  countersigned  by  the 

50  111.  92;  McC5hesnev  v.  People,  178  register,    with   the  date  of  filing  ap- 

111.  547;  State  V.  Snyder,  139  Mo.  552;  pended,  it  was  held  that  this  was  suffi- 

Wellsheart/.  Kelley,  69  Mo.  348;  Allen  cient  evidence  that  a  decree  was  made 

V,  McCabe.  93  Mo.  138;  Neenan  v,  St.  and  filed,  and  was  as  good  as  or  belter 

Joseph,  126  Mo.  89:  Brickell  v.  Farrell,  than    a    calendar  entry;   and  that  it 

82   Fed.   Rep.  220;    Pierce  County   v,  would  be  assumed  that  the  register  fol- 

Merrill,  19  Wash.  175.  lowed  the  requirements  of  the  law,  by 

Fixing  Time  for  Fajrment.  —  In    Mix  entering  the  decree  after  it  was  made, 

V.  People,  116  111.  265,  it  was  held  that  signed,  and  filed,  rattier  than  to  con- 

a  decree   for  the  foreclosurj  of  a  tax  elude    that    he    entered    a    fictitious 

lien   should   fix  a  time  certain  within  decree.      Spaulding  v,  O'Connor,  119 

which  the  amount  found  to  be  due  may  Mich.    45.      See     also    Jenkinson   v, 

be  paid,  so  that  the  parties  Interested  Auditor-Gen.,  104  Mich.  34. 

may  make  payment  and  avoid  sale.  Signature    by    Begister  —  Ex   Of&oio 

Writ  of  Possession. —  Where  the  law  Clerk.  —  Where    the    statute  provided 

allows  to  the  owner  a  certain  time  with-  that  the  decree  should  be  signed  by  the 

in  which  to  redeem,  the  awatd  of  a  judge  and  countersigned  by  the  clerk, 

writ  of   possession   by   the  judgment  the  clerk  being  ex  officio  register  in 

foreclosing    the    lien    for    delinquent  chancery,  the  fact  that  the  title  of  *'reg- 

taxes  is  erroneous,  and  such  a  judg-  ister,"  in   the  place  of  *'clerk,*'  was 

ment  will  be  reformed  so  as  10  stay  the  used  by  the  officer  countersigning  was 

writ  of  possession  until  the  expiration  held  to  be  immaterial.     Mersereau  v, 

of  the  redemption  period.     League  v.  Miller,  112  Mich.  103. 

State,  (Tex.  Civ.  App.  1900)  56  S.  W.  8.  Somerville  v.  Thrift,  69  Minn.  474. 

Rep.  262;  Masterson  v.  State,  17  Tex.  Blanks  Interroning  Between  Two  Signed 

Civ.  App.  91.  Judgments.  —  But    tvhere    one    of    the 

8.  Security  Invest.   Co.  v.  Buckler,  blank  forms  before  the  last  was  signed, 

72  Minn.  251.  holding  that  a  statute  and  between  it  and  the  last  form  were 

providing  that  '*  such  judi^ment  shall  a  number  of  unsigned  forms,  but  .the 

be  entered  by  the  clerk  in  a  book  to  be  last  form  was  signed  also,  it  was  held 

kept  by  him,    *    *    *    and  shall   be  that  those  forms  actually  signed  were 

dated  and  signed   by    the  clerk,"   is  the  only  judgments.    Geiman  Ameri- 

mandatory,  and  that  the  omission  to  can  Bank  v.  White,  38  Minn.  471. 

dale  the  judgment  renders  the  proceed-  4.  Pickett  v.  Harlsock,  15  III.  279. 

iniirs  invalid;    Gilfillan    v.   Hobart,  35  In  Kiohigan,  under  a  siatute  provid- 

Minn.  185.     And  see  generally  article  ing  that  a  certain  number  of  days  after 

Rkniiition  and  Entry  of  Judgments,  the  day  fixed  for  the  hearing  of  an  ap- 

vol.  18,  p.  427.  plication  for  the  sale  of  land  for  taxes 

Entry   After    Signing   and   Filing.  —  shall  be  allowed  to  enable  persons  who 

Where  no  decree  was  found  upon  the  without  fault  have  been  prevented  from 
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Pro  ConlBNo.  —  In  proceedings  in  equity  to  foreclose  a  tax  lien  on 
land  the  entry  of  a  decree  before  an  order /r^  confesso  is  held  to 
be  a  mere  irregularity.* 

(3)  Certainty.  —  As  in  the  case  of  other  final  determinations, 
the  judgment  against  land  for  taxes  must  possess  such  a  degree  of 
certainty  in  respect  of  the  thing  adjudicated  as  to  admit  of  no 
reasonable  doubt  of  its  meaning.  Its  sense  should  not  rest  upon 
inferences  to  be  deduced  from  facts  either  apparent  or  aliunde 
the  record,  such  as  might  lead  minds  differently  constituted  to 
opposite  or  different  conclusions.' 

(4)  Conformity  with  Statute. — The  judgment  must  be  suffi- 
cient in  form  to  meet  the  requirements  of  the  statute  under 
which  it  is  rendered.* 

Babftaatial  Certainty  and  Conformity  with  SUtnte.  —  But  it  is  not  neces- 
sary that  a  judgment  in  rem  should  follow  literally  the  statutory 
form  provided  for  such  cases,  if  it  contains  the  substance  thereof. 
A  substantial  conformity  is  sufficient.^  And  under  this  rule  an 
order  that  the  lands  be  sold  for  the  amount  of  taxes  assessed 
against  each  separate  tract,  a  judgment  in  form  against  the  lands 
being  omitted,  amounts  to  a  determination  of  what  amount  is 

filing  objections  to  appear,  a  decree  for  etc.,  R.  Co.  v,  Chicago,  53  111.  80;  Lane 

sale  cannot  be  made  before  the  expira-  v,  Bommelmann,  21  111.  143;  Randolph 

tion  of  such  number  of  days,  and  one  v.  Metcalf,  6  Coldw.  (Tenn.)  401.    See 

entered  sooner  is  void.      Peninsular  also  articles  Decrees,   vol.  5,  p.  1063; 

Sav.    Bank    v.   Ward.    118   Mich.   87;  Judgments,  vol.  xi,  p.  933. 

Ledyard  v.  Dix,  (Mich.  1899)  79  N.  W.  By  Beferenoe  to  Complaint.  —  Where  it 

Rep.  918;  Youngs  v.  Clark,  120  Mich,  sufficiently  appears  from  the  judgment 

528;    McFadden  r.  Brady,   120  Mich,  roll  that  the  tax  sued  for,  and  for  which 

699.  the  decree  is  rendered,  was  properly 

Before  Date  of  Sale  —  Directory  Stat-  levied  and  assessed,  the  decree  may  be 
ute.  ^  Under  the  Michigan  statute  re-  made  certain  by  reference  to  the  corn- 
quiring  the  rendition  of  a  decree  at  plaint.  Eitel  v.  Foote,  39  Cal.  440. 
least  ten  days  before'the  day  fixed  for  8.  Randolph  v.  Metcalf,  6  Coldw. 
the  sale,  it  has  been  held,  in  view  of  (Tenn.)  400:  German-American  Bank 
the  general  principle  that  if  a  taxpayer  v.  White,  38  Minn.  471;  Kipp  v.  Col- 
is  not  injured  by  the  failure  of  the  lins.  33  Minn.  396. 
officer  to  act  within  the  time  pre-  In  Language  of  Statute.  —  A  judg- 
scribed,  the  failure  will  not  render  the  ment  subjecting  the  lands  to  sale  for 
decree  and  sale  void,  that  a  decree  en-  the  payment  of  delinquent  taxes,  which 
tered  less  than  ten  days  from  the  date  follows  the  form  prescribed  by  statute, 
fixed  for  sale  is  not  void,  and  that  the  and  recites  that  notice  has  been  given 
statute  is  merely  directory.  It  was  as  required  by  law,  is  sufficient,  even 
further  held  that  this  defect  was  ex-  though  under  the  statute  the  land- 
pressly  cuted  by  a  statute  providing  owner  was  entitled  to  a  particular  no- 
that  ho  sale  shall  be  held  invalid  on  tice.  Driggers  v.  Cassady,  71  Ala.  529. 
account  of  any  irregularity,  informal-  4.  Mix  z^.  People,  81  111.  118;  Chesnut 
ity,  etc.,  which  does  not  prejudice  the  v.  Marsh,  12  111.  173:  McChesney  v. 
property  rights  of  the  person  whose  People,  178  111.  548,  holding  that  a 
property  is  taxed.  Hooker  r.  Bond,  judgment  against  the  property  gen- 
118  Mich.  255.  erally,  where  the  statute  required  its 

1. Jenkinson    v.    Auditor-Gen.,    104  entry  against  '   the  aforesaid  tractor 

Mich.   34.     See  generally  article  De-  tracts  or  lots  of  land,"  was  good;  Muir- 

CREBS,  vol.  5,  pp.  984,  985.  head  v.  Sands,  iii  Mich.  487;  Kipp  v. 

8.  Tidd  V,  Rines,  26  Minn.  209;  Pot-  Collins,  33  Minn.  396;  Gilfillan  v,  Ho- 

win  V,  Oades,  45  111.  366;  Pittsburgh,  bart,  34  Minn.  67. 
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due  upon  each  tract  and  is  sufficient.^ 

(5)  Identification  of  Land —  Designation  of  Owner.  —  The  judg- 
ment or  decree  for  the  sale  of  land  to  enforce  the  payment  of 
taxes  must  identify  the  land  by  a  description  sufficiently  certain 
for  that  purpose.*  It  has  been  held,  however,  that  technical 
accuracy  is  not  indispensable  and  that  a  description  by  the  name 
by  which  the  land  is  commonly  known  is  sufficient;*  and 
although  a  description  may  be  by  terms  which  would  not  be  used 
by  a  conveyancer,  it  is  sufficient  if  such  terms  are  commonly  used 
in  the  state  to  denote  the  character  of  description  intended,*  and 
parol  evidence  may  be  admitted  in  such  cases  in  aid  of  the  descrip- 
tion.* Where  the  statute  prescribing  the  form  of  a  decree  clearly 
indicates  that  the  tax  record  with  its  entries  shall  be  considered 
a  part  of  the  decree  by  reference,  the  decree  as  recorded  need 
not  contain  a  description  of  the  land.* 

The  question  whether  a  judgment  against  land  for  taxes  must 
designate  the  owner  thereof  has  been  differently  determined 
under  different  statutes.**^ 

1.  Mix  V,  People,  81  111.  118.  with  plats  and  surveying  has  been  held 

8.  People  V,  Diagstran,  100  111.  286;  to  be  sudScient.     Brown  v.  Walker,  85 

Mix  V.  People,  116  111.  265;  Connecti-  Mo.  262. 

cut  Mut.  L.   Ins.  Co.  v.  Jacobson,  75  Bad    Deiorlption   for   One   of  BoToral 

Minn.  429;    Gribble  v,   Livermore,  72  Tracts.  —  A  description  of  one  or  more 

Minn.  >ii7;  Kern  v.  Clarke.  59  Minn,  of  several  tracts  which  is  void  for  un- 

70;    Keith   V.  Hayden,  26   Minn.  212.  certainty   will   not  render  the  decree 

See  also  Driggers  v.  Cassady,  71  Ala.  erroneous  or  vitiate  the  sale  as  to  the 

529,  Kipp  V.  Fernhold,  37  Minn.  132.  other  tracts.     Mix  v.  People,  116  111. 

Void  Jadgment  —  Amendmeiit.  —  After  265 . 

a  sale  under  a  judgment  which  is  void  3.  Chouteau  r/.  Hunt,  44  Minn.  173; 

for  want  of  a  proper  description  of  the  Gilfillan  v.  Hobart,  34  Minn.  67;  Stroe- 

land,  the  judgment  cannot  be  amended  bel  v,  Whitney,  31  Minn.  385. 

by    inserting    a    proper    description.  4.  Bower  r.  O'Donnall,  29  Minn.  136. 

Kern  v  Clarke,  59  Minn.  70.  Figoreeand  Abbreviatioiif  may  be  used 

Conformity  witi^  AsseeBmeiit  and  Pre-,  to  designate  the  lands,  but  the  descrip- 

▼ions  Proceeding. —  Smith   7/.    State,    5  tion   must  be  so  certain  that  a  definite 

Blackf.  (Ind.)  65;    Mix  v.  People,  116  locality  can  be  given  to  them.     Olcott 

111.  265.  V.  State,  10  III.  490. 

Land  Not    Described   in    Delinquent  6.  Parol  Evidenoc  in  Aid  of  Description. 

List, — A    judgment    describing  land  — Thus,  **  two  hundred  acres  of  land, 

not  described  in  the  published  delin-  known  as  the  lands  of  the  late  Israel 

quent  list  is  void.     Feller  v.  Clark.  36  Wiggins,  deceased,'*  was  held  to  be  a 

Minn.  338.     See  also  Turner  v,  Greg-  sufficient  description,  as  parol  evidence 

ory,  151  Mo.  100.  might  be  allowed  in  aid  of  the  identifi- 

Part  of  Land  Described  in  List,  —  But  cation.     Driggers  v.  Cassady,  71  Ala. 

where  (he  judgment  described  a  part  529.     See  also   Brown   v.    Walker,  85 

of   the   tract  and   the   delinquent   list  Mo.  262. 

described  the  whole  trace,  it  was  held  6.  Barnum  v.  Barnes,  it8  Mich.  264. 
that  there  was  no  variance,  as  it  would  7.  Misdeicrlptlon  of  Landowner  in  Jndg- 
be  presumed  that  the  taxes  had  been  ment.  —  In  Pritchard  v.  Madren,  24 
paid  on  the  other  part.  Chiniquy  v.  Kan.  486,  decided  under  statutes  pro- 
People,  78  III.  570.  viding  that  the  name  of  the  owner  is 

Conformity  with  Becorded  Plat.  —  Con-  not  required   in   proceedings    for  the 

necticut  Mut.  L.  Ins.  Co.  v.  Jacobson,  foreclosure  of  a  tax  lien;  that  no  sale 

75  Minn.  429.  for  taxes  is  vitiated  by  a   failure   to 

A    description    such   that   the   land  enter  the  name  of  the  true  owner  of  the 

could   be   located   by  one  acquainted  land  on  the  tax  roll;  that  notice  shall 
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(6)  Amount,  —  The  judgment  must  clearly  show  the  amount  of 
the  tax  for  which  it  is  rendered,*  and  if  for  too  large  an  amount 
no  title  will  pass  by  sale  thereunder.* 

Um  of  Kuncralt.  —  The  mere  use  of  numerals  without  some  word 
or  mark  to  indicate  that  they  stand  for  money  is  insufficient  as  a 

judgment  for  the  amount  of  the  tax.^     But  where  the  amount  is 

be  given  to  all  persons  interested;  and  Conformity  to  AsMfsment.  —  Where  the 

that  all   persons    interested,    whether  taxes  have  been  illegally  increased,  ii 

named  or  not  named,  shall  be  deemed  is  held  that  judgment  may  be  rendered 

to  be   defendants,  and  bound   by  the  against  the  land  for  I  he  amount  justi- 

judgment,  it  was  held  that  a  misde-  fied    by  the    assessment    before    the 

scription   of  the  owner  of  the  land  in  illegal  increase  was  made.     People  v. 

the  judgmeni  will  not  vitiate  the  sale.  Nichols,   49  111.    517.     See  also  State 

But  in  Turner  v,  Gregory,  151  Mo.  v.  Allen,  43  III.  456. 

100,  and  Simonson  v.  Dolan,  114  Mo.  Varianee  Betwoon  Jndgmont  and  Pre- 

176,  it  was  held   that  a  mistake  in  the  oopt.  —  A  variance  as  to  the  amount  of 

name  of  the  defendant  is  fatal  to  the  the  taxes  between  the  judgment  and 

judgment.  the  precept  authorizing  the  sale  of  the 

IHroetAcyndication  of  Ownenhip.  —  No  land  is  fatal.     Pitkin  t/.  Yaw,  13  111. 

direct  adjudication  as  to  ownership  ii  251. 

necessary  in  a  proceeding  which  is  Before  Wgnlng  —  Blank  —  Direct  At- 
purely  against  the  property.  Seibert  tack. — The  amount  should  not  be  left 
V.  Allen,  61  Mo.  482.  blank  until  after  the  signing  of  the  de- 
Present  Owner. —  In  Spellman  v.  cree,  and  so  leaving  ii  blank  will  be 
Curtenius,  12  111.  409,  it  was  held  that  considered  as  a  fatal  defect  in  an  orig- 
the  judgment  need  not  name  the  pres-  inal  proceeding  either  by  petition  to 
ent  owner  or  patentee  of  the  land.  set  aside  the  decree  or  by  bill  of  re- 
Kame  of  Owner  Unknown.  —  Under  the  view.  Morgan  v.  Tweddle,  X19  Mich. 
il/(>x<;tfW  statute  il  is  held  that  tax  suits  350;  First  Baptist  Church  v,  Roberts, 
can  be  brought  against  the  owner  of  120  Mich.  704. 

the  property  by  his  name  as  given  in  But  in  a  Collateral  Proceedings  as  in 

the   records  of  deeJs.      Simonson   v.  ejectment,  it  is  held  that  it  cannot  be 

Dolan,  114  Mo.  176.  shown  that  the  amount  was  left  blank 

Judgment  Must  Run  Against  Unknown  until  after  the  decree  was  signed  and 

Owner,  —  Under     statutes     providing  was  inserted  in  the  oflSce  of  the  county 

that   where   lots  are  assessed   to   un-  treasurer  thereafter.     Haven  v.  Owen, 

known  owners  or  where  the  owners  are  (Mich.  1899)  79  N.  W.  Rep.  938:  Wil- 

not  known  suit  may  be  brought  against  kin   v.   Keith,   (Mich.  1899)  79  N.  W. 

them  by  fictitious  names,  it  is  held  that  Rep.  887. 

a  judgment  becomes  a  lien  only  upon  2.  Gage  v.  Williams,  119  111.  563;  Mc- 
the  property  of  the  person  against  Laughlin  v,  Thompson,  55  III.  249. 
whom  it  is  rendered,  and  that  where  On  Kotion  to  Quash  Exeontion.  —  In 
the  judgment  runs  against  the  names  Texas^  on  a  proceeding  in  the  nature  of 
of  real  persons  and  not  against  the  a  motion  to  quash  an  execution,  set 
name  of  the  fictitious  person  joined  in  aside  a  sale,  and  cancel  a  deed,  it  was 
the  suit,  it  is  not  conclusive  against  the  held  that  it  could  not  be  shown  that 
real  owner  afterwards  complaining,  the  judgment  foreclosed  a  lien  for  a 
Moss  V,  Mayo,  23  Cal.  426.  See  also  greater  amount  than  the  taxes  due  on 
Smith  V,  Cox,  115  Ala.  503.  the  property,  as  there  was  no  pleading 
1.  Lawrence  v.  Fast,  20  III.  338;  Ep-  upon  which  such  testimony  could  be 
pinger  v.  Kirby,  23  111.  521;  Randolph  based  and  it  was  not  made  a  ground 
V.  Metcalf,  6  Coldw.  (Tenn.)  401;  of  the  motion  to  set  aside  the  sale; 
Woods  r.  Freeman,  i  Wall.  (U.  S.)  398.  that  the  judgment  was  entitled  to  the 
And  see  generally  articles  Decrees,  same  consideration  as  that  given  to 
vol.  5,  p.  1063  et  seq.;  Judgments,  vol.  judgments  in  actions  generally,  and 
II,  p.  935  et  seq.  imported  absolute  verity  on  such  a  pro- 
Conformity  to  Complaint.  —  Elsey  v.  ceeding.  Bean  v.  Brown  wood,  (Tex. 
Falconer,  56  Ark.  419.  Civ.  App.  1898)  43  S.  W.  Rep.  1041. 

Conformity    to    Collector's    Betnm.  —        3.  Potwin  v.  Oades,  45  111.  366;  Law- 
Mann  V,  People,  102  111.  346.  rence  v.  Fast,  20  111.  338;  Pittsburgh, 
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sufficiently  designated  in  the  decree  a  sale  is  not  invalid  because 
of  the  omission  of  the  dollar  mark  from  the  published  list  of 
delinquent  lands.* 

Judgment  and  Finding!  Taken  Together.  —  It  has  been  held,  however, 
that  the  judgment  may  refer  to  the  findings  for  the  particulars 
as  to  the  amount  charged  as  a  lien  on  each  tract,  and  where  these 
taken  together  show  such  amounts  the  judgment  is  sufficient.* 

(7)  Credits,  —  In  a  suit  to  foreclose  tax  liens  upon  several 
tracts  of  land,  upon  some  of  which  payments  have  been  made,  the 
decree  should  allow  a  credit  upon  each  tract  of  land  for  the 
amount  which  has  been  paid  thereon.' 

(8)  Judgment  Unauthorized  in  Part,  —  If  the  judgment  is  in  part 
for  an  unauthorized  amount,  as  where  the  tax  is  illegal  in  part, 
the  whole  judgment  is  bad,  and  a  sale  under  it  will  be  void.^ 

(9)  Several  Judgments  Against  Several  Parcels  oj  Land,  — 
Where  the  assessment  is  against  several  distinct  lots  or  parcels 
of  land,  the  judgment  should  be  against  each  lot  or  parcel  of  land 
severally,  and  not  against  all  in  the  aggregate.^     But  a  judgment 

etc.,  R.  Co.  V.  Chicago,  53  111.  80;  Lane  held  to  have  no  application  to  a  case 
V,  Uommeimann,  21  III.  143;  Dukes  v,  where  the  party  raising  the  objection 
Roivley,  24  111.  222;  Eppinger  v.  Kirby,  was  petsonally  before  the  court  render- 
23  111.  521;  Russell  V.  Chittenden,  ing  the  judgment.  In  such  event,  the 
(Mich.  1900)  82  N.  W.  Rep.  204;  Millard  court  having  jurisdiction  over  the  per- 
V,  Truax,  gg  Mich.  159;  Muirhead  v,  son  and  the  subject-matter,  the  judg- 
Smds,  iii  Mich.  487;  Tidd  r.  Rines,  26  ment  is  conclusive  upon  the  parties 
Minn.  210;  Randolph  v.  Metcalf,  6  until  reversed  or  set  aside,  no  matter 
Coldw.  (Tenn.)4oi ;  Woods  v.  Freeman,  what  errors  may  have  been  committed 
I  Wall.  (U.  S.)  398.  And  see  article  in  its  rendition.  Mix  v.  People,  116 
Judgments,  vol.  11.  p.  938.  III.  265. 

1.  Muirhead  v.  Sands,  ixi  Mich.  487,  Triviality  of  Amount. — An  illegal  item, 

holding  that  the  lule  as  to  the  judg-  though  it  constitutes  but  a  small  part 

ment  should  not  apply  to  other  proceed-  of  the  judgment,  will  invalidate  a  tax 

ings  in  the  course  of  taxation.  judgment  and  sale  thereunder.     Mc- 

8.  State  V.  Hunter,  98  Mo.  386.  Laughlin  v,   Thompson,   55    III.   349; 

3.  Mix  V,  People,  116  111.  276.  Drake  v.  Ogden,  128  III.  603. 
I>i£Ferent  Intereats.  —  If  an  assessment  Variance  Between  Tax  List  and  Judg- 

to  several  persons  as  joint  tenants  or  ment.  —  But  in  Jackson  v.  Cummings, 
tenants  in  common  without  designat-  15  III.  449,  ir  was  held  that  a  difference 
ing  their  particular  interests  is  proper,  of  a  quarter  of  a  cent  between  the  de- 
it  is  the  duty  of  the  court  to  ascertain  linquent  list  and  the  judgment  did  not 
by  its  judgment  what  particular  undi-  vitiate  the  proceedings,  where  all  the 
vided  interests  in  the  land  are  delin-  particulars  were  truly  described, 
quent,  and  to  exonerate  from  the  lien  6.  Olcott  v.  State,  10  111.  481;  Mix  v. 
of  the  delinquent  tax  the  interests  of  People,  116  III.  276;  Slate  v.  Kerr,  8 
those  who  have  already  paid  their  pro-  Mo.  App.  125;  Howard  v,  Stevenson, 
portion  of  the  general  burden.  People  11  Mo.  App.  410;  Brockschmidt  v, 
V.  Shimmins,  42  Cal.  123.  Cavender.  3  Mo.  App.  568;  Brown  v, 

4.  Elsey  v.  Falconer,  56  Ark.  419;  Walker,  85  Mo.  262;  State  v,  Illinois, 
McLaughlin  v.  Thompson,  55  111.  249;  etc.,  Bridge  Co.,  8  Mo.  App.  599,  73 
Gage  t/.  Williams,  119  111.  563;  Drake  Mo.  442;  Gray  v.  Bowles,  74  Mo.  419; 
V.  Ogden.  128  111.  603;  Alexandria  v.  Edmonson  v.  Galveston,  53  Tex.  157; 
Chapman.  4  Hen.  &  M.  (Va.)  270.  Whatcom  County  v.  Fairhaven  Land 

Where  There  Is  an  Appearance.  —  But  Co.,  7   Wash.  loi.     Contra^  Turner  v. 

the   rule   that    a   judgment    rendered  Houston,  21  Tex.  Civ.  App.  214.    See 

against  land  for  various  taxes  is  void  also  Masterson  v.  State,  17  Tex.  Civ. 

if  a  portion  of  it  is  illegal  has  been  App.  91. 
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that  certain  lands  be  sold  for  taxes  assessed  against  them  is  held 
to  amount  to  a  finding  of  the  tax  due  on  each  tract.* 

c.  Separation  of  Legal  from  Illegal  Assessment.  —  If 

a  part  of  an  assessment  is  illegal,  but  that  which  is  legal  can  be 
separated  from  that  which  is  illegal,  judgment  can  and  should  be 
rendered  for  that  which  is  legal  only.* 

d^  Against  One  of  Joint  Defendants.  —  Where  there  is  a 
joint  assessment  against  two,  it  is  held  that  judgment  may  be  ren- 
dered against  one  only.' 

e.  Conclusiveness  of  Judgment. —  As  in  other  cases,  a 
judgment  rendered  for  taxes  against  land  upon  application  where 
the  court  has  jurisdiction  over  the  person  and  subject-matter  is 
conclusive  upon  the  parties  until  reversed  or  set  aside  in  a  direct 
proceeding,  no  matter  what  errors  may  have  been  committed  in 
the  rendition  thereof.^ 

16.  Appeal  and  Beview  — a:.  In  General. —  Tax  judgments 
can  be  reviewed  only  in  the  manner  prescribed  by  the  statute.* 
The  right  to  appeal  •  and  the  court  to  which  the  appeal  may  be 

DefMt    Kot    Jvriidietional.  —  It    has  lien  may  be  foreclosed  for  the  legal 

been  held  that  a  defect  in  this  respect  taxes.     Hammond  v.  People,  169  111. 

will  not  render  the  judgment  void  on  545. 

collateral  attack  or  affect  the  title  of  a  Striking  Out  Erroneous  Itomi.  —  If  one 

purchaser,   as  it  does   not  go   to  the  of  the  items  in  a  judgment  or  appli- 

jurisdiction.     Cruzen  v.  Stephens,  123  cation   for  judgment   against  land   is 

^o-  337;  Jones  v.  Driskill,  94  Mo.  190;  erroneous,  the  erroneous  item  may  be 

Brown  v.  Walker,  85  Mo.  262;  Gray  v,  stricken  out.     Atlantic,  etc.,  R.  Co.  v. 

Bowles,  74  Mo.  419.  Yavapai  County,  (Ariz.  1889)  21  Pac. 

The  Attorney's  Fee  should  be  charged  Rep.  768. 
upon    a    percentage  of    the    recovery  8.  People   v,   Frisbie.   18   Cal.    402, 
against  each  parcel  in  rendering  such  holding  that   the   modification   of  the 
judgment.     Whatcom  County  v.  Fair-  common-law  rule  as  to  actions  on  con- 
haven  Land  Co.,  7  Wash.  loi.  tracts  involving  joint  liability  applies 

1.  Mix  V.  People,  81  111.  118.  to  these  actions. 

8.  People  V.  Nichols.  49  III.  517;  Allen  4.  Mix  v.  People,  116  111.  265;  Lehmer 

V.  Peoria,  etc.,  R.  Co.,  44  111.  85;  Olcolt  v.  People,  80  111.  601;  Graceland  Ceme- 

V,  State,  10  111.  481;  State  v.  McClurg,  tery  Co.  v.  People,  92  III.  619;  People 

27  N.  J.   L.  258;  Nalle  v,  Austin.  91  v.  Smith,  94  111.  226;  Clark  v.  People, 

Tex.    424.     See    also  De  Fremery    r.  146  111.  348;    Chauncey  v,    Wass,   35 

Austin,  53  Cal.  380;  Palmer  V.  Napoleon  Minn,  i;  In  re  Stutsman  County,  88 

Tp.,   16  Mich.   176;  State  v,  Phillips,  Fed.  Rep.  337. 

102  Mo.  664;  Burlington,  etc.,  R.  Co.  6.  State  t/.  Faribault  Waterworks  Co., 

V.  York  County,  7  Neb.  487;  Bright  r.  65  Minn.  345;  Washington  County  v, 

IJalloman,  7  Lea  (Tenn.)  309:  Mills  v.  German-American     Bank,    28     Minn. 

Charleton,  29  Wis  400.  360. 

Enforoemont  of  lion  for  Legal  Part.  —  6.  Hess  v.  People,  84  111.  247;  Hull 

Under    a    statute    which    provides    a  v.  Southern  Development  Co.,  89  Md. 

remedy  by  a  hill  in  equity  to  recover  8:  State  v.  Faribault  Waterworks  Co., 

the  tax  from  the  owner  or  to  foreclose  65  Minn.  345;  State  v.  Jones,  24  Minn, 

the  lien  on  the  land  which  is  created  by  86;    Washington    County   v.   German- 

an   application   for  judgment  on   the  American  Bank,  28  Minn.  360. 

forfeiture  list   for  back  taxes,  if  the  Withdrawal  of  Penalties  —  Appeal  by 

judgment   under  which  the  forfeiture  State.  —  Where  the    attorney    for    the 

is  declared  embraces  illegal   taxes  it  state  cannot  consent  to  the  withdrawal 

may  be  separated  from  the  taxes  which  from  the  court's  consideration  of  the 

are  legal,  the  jurisdiction  of  the  court  claim  for  penalties,  a  judgment  exclud- 

of  equity  will  not  be  affected,  and  the  ing  such  penalties    upon  such   with- 
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taken  *  are  dependent  upon  and  regulated  by  the  statute,  as  are 
also  other  matters  peculiar  to  appeals  in  such  cases.* 

Effeet  of  Appeal.  —  An  appeal  fiom  a  judgment  against  land  ren- 
dered on  application  therefor  does  not  convert  the  proceeding 
from  one  in  rem  to  one  in  personam,^ 

b.  Parties.  —  Any  number  of  persons  interested  in  lands  con- 
demned by  a  judgment  for  taxes  may  join  in  a  writ  of  error  for 
its  reversal,  and  if  the  judgment  is  valid  as  to  part  of  the  plain- 

drawal    is    appealable    by    the    state.  Upon  general  questions  of  practice 

Slate  V,  California  Min.  Co.,  15  Nev.  general  rules  applicable  in  other  actions 

234.  are  applied.     Slate  v.  Northern  Belle 

1.  Webster  v.    People,   98   111.    346;  Mill,  etc.,  Co.,  15  Nev.  385. 

People  V,  Springer,  106  III.  542;  Mix  v.  Notice  of  Appeal  from  an  order  refus- 

People.   7    III.   App.   224;    People    v.  ing  to  open  a  tax  judgment  must  be 

Wallace,  70  III.  680;  Hess  v.  People,  84  served  on  thecounty  attorney,  as  under 

111.  247;  Nashville  v,  Weiser,   54  111.  the  general  statute  relating  to  actions 

245:  Johnson  v,   Eltel,  9  111.  App.  522,  the  county  is  the  adverse  party  in  a  tax 

holding  that  a  statute  providing  that  proceeding.     Nobles  County  v.  Sutton, 

appeals   in    certain    classes    of    cases  2^  Minn.  299. 

enumerated  may  be  taken  to  two  courts  Bond  —  Deposit,  —  Where  a  defend- 

should  not  be  understood  as  intending  ant  in  a  judgment  for  the  sale  of  his 

to  give  to  suitors  an  option  to  appeal  land  for  taxes  refuses  to  deposit  the 

to  either  of  these  courts,  as  they  may  amount  of  the  judgment  as  required  by 

please,  but  that  in  each  class  of  cases  the  statute  in  order  to  perfect  an  ap- 

the  appeal  should  go  to  the  court  which  peal,    he  cannot  resort   to  a  court  of 

under  the  statute  regulating  that  sub-  equity  for  an  injunction  to  restrain  the 

ject  has  jurisdiction  in  the  particular  sale  of  his  land  under  the  judgment 

case.  pending  a  mandamus   to  compel   an 

Amount     in     Controversy  —  General  allowance  of  his  appeal.  By  voluntarily 

Laws.  —  It    is    held    that    provisions  waiving  his  privilege  to  appeal,  he  takes 

limiting  the  jurisdiction  of  the  court  on  his  chances  of  being  able  to  defeat  any 

appeal  to  a  certain  amount  in  ordinary  tiile  that  may  be  acquired  under  the 

cases  do  not  apply  to  tax  suits.     Tripp  judgment  obtained  in  the  trial  court, 

V,  Torrey,  17  R.  I.  359.  and  he  has  no  sutficient  cause  for  re- 

8.  See  generally  article  Appeals,  vol.  sorting  to  a  court  of  equity.    Andrews 

a,  p.  I.  V,  Rumsey,  75  111.  601. 

Judgment  by  Definnlt.  —  When  the  Payable  to  Party  Interested,  —  An  ap- 
court  has  power  to  make  a  rule  requir-  peal  bond  on  an  appeal  from  a  judg- 
ing that  objections  to  the  entry  of  a  ment  against  real  estate  for  the  non- 
judgment  be  filed  within  a  specified  payment  of  taxes  assessed  by  a  city, 
time,  it  may  refuse  to  receive  objec-  in  which  the  cily  alone  is  interested, 
tions  after  such  time  and  declare  the  need  not  be  made  payable  to  the  people 
taxpayer  in  default;  and  an  appeal  of  ihe  slate,  but  may  be  made  payable 
from  such  judgment  will  not  lie.  Hess  to  the  city.  Nashville  v,  Weiser,  54 
2/.  People,  84  111.  247.  III.  245. 

Under  General  Laws.  —  It  has  been  For  Stay  of  Execution,  —  In  State  v, 
held,  however,  that  orders  may  be  re-  California  Min.  Co.,  13  Nev.  203,  it 
viewed  in  these  proceedings  where  was  held  that  an  undertaking  on  ap- 
similar  orders  in  ordinary  actions  are  re-  peal  in  a  suit  for  taxes  which  complies 
viewable.  Aitkin  County  v,  Morrison,  with  the  Civil  Practice  Act  for  a  stay 
25  Minn.  295,  holding  that  an  order  of  execution  is  suflScient. 
denying  a  motion  to  open  a  judgment  Transcript.  —  Where  the  statute  re- 
is  a  final  order  affecting  a  substantial  quires  the  filing  of  Ihe  transcript  at  a 
right,  in  a  summary  application  in  an  particular  time  after  the  appeal,  a  fail- 
action  after  judgment,  and  is  therefore  ure  to  comply  with  such  provisions 
appealable  under  the  general  statute  amounts  to  an  abandonment  of  the  ap- 
making  such  orders  appealable;  Chi-  peal.  Fortman  v,  Ruggles,  58  111. 
sago  County  v,  St.  Paul,  etc.,  R.  Co.,  207. 
37  Minn.  109.  8.  Pidgeon  v.  People,  36  111.  249. 
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tiffs  in  error  and  erroneous  as  to  the  rest,  it  may  be  affirmed  in 
part  and  reversed  in  part.* 

c.  Exceptions  and  Objections.  —  Unless  the  objection  goes 
to  the  jurisdiction,  or  the  defect  is  in  the  record  and  shows  that 
no  valid  judgment  can  be  rendered,*  objections  cannot  be  raised 
for  the  first  time  in  the  appellate  court.*  And  the  presumption 
is  that  the  court  proceeded  regularly  until  the  contrary  is  made 
to  appear  affirmatively  by  the  record.* 

d.  Judgment  ON  Appeal.  — The  judgment  maybe  affirmed 
in  part  and  reversed  as  to  another  part,*  or  modified  by  striking 
out  improper  items,*  and  where  a  judgment  against  delinquent 
lands,  rendered  on  application  therefor,  is  regular  in  form  and  is 
affirmed  on  appeal,  a  judgment  of  affirmance  generally  is  suffi- 
cient without  specifying  the  taxes  due  on  each  tract  of  land.''^ 

1.  Olcott  V.  State,  lo  III.  481.  was  wanting  or  was  defective  in  any 

Unknown  Owners.  —  Since  an  appeal  respect.      State   v.   Manhattan    Silver 

implies  that  the  owner  is  known,  and  Min.  Co..  4  Nev.  318. 

must  appear,  it  cannot  be  taken  in  the  BlU  of  Exceptions.  —  Such  matters  as 

name  of  unknown  owners.     Fuller  v,  show  error  should  be  incorporated  in  a 

Unknown  Owner.  9  Iowa  432.  bill  of  exceptions.    Melrose  v.  Bernard. 

8.  Chicago  v,    Wright.   32   111.   192;  126    111.   496.      See    generally    article 

People  V,  Dragstran.  100  111.  286;  Wig-  Bills  of  Exceptions,  vol.  3,  p.  374. 

gins  Ferry  Co.  v.  People,  loi  III.  446;  Tfu  Regularity  of  a  Levy  for  any  year 

Campbell  v.  State.  41  111.  454.  cannot  be    inquired    into    where    the 

8.  Karnes  v.  People.  73  111.  274;  Col-  record  on  appeal  fails  to  show  a  judg- 

vin   V.  People.  166  111.  82;    Maish  v.  ment  for  the  taxes  of  that  year.     Hos- 

Acizona.  164  U.  S.  599.     See  generally  mer  v.  People,  96  Vi\,  58. 

article   Exceptions   and    Objections,  6.  Speight  v.  People.  87  111.  595;  Olcott 

vol.  8.  p.  153.  V.  State.  10  111.  481.     See  also  Plartman 

Oljeotions    Kot    Available.  —  Thus,  v.  Hunter.  8  Ohio  Cir.  Ct.  623.  4  Ohio 

where  several  taxes  are  involved  it  is  Cir.   Dec.  200.     See   generally  article 

held  that  the  validity  of  one  cannot  be  Judgments,  vol.  11,  p.  1073. 

questioned  in  the  absence  of  a  specific  6.  People    v.    Moore,    i   Idaho  662. 

objection  in  the  court  below.     Speight  wherein   the  judgment  was    affirmed 

V.  People.  87  111.  595;  Law  v.  People,  with  directions  to  the  lower  court  to 

87  111.  385.  modify  it  in  certain  particulars.    See 

Where  a  taxpayer  appears  before  the  generally  article  Judgments,  vol.   11. 

court  and  objects  to  a  judgment  for  p.  1068. 

taxes,  without  specifying  that  the  levy  Interest  Kot  Claimed  in  Pleading.— 

was  improperly  made,  he  cannot  ques-  Where  no  interest  is  claimed  in  the 

tion   the  levy    on   appeal.     Karnes  v.  complaint  and  there  is  no  allegation 

People.  73  111.  274.  under  which  it  can  be  allowed,  a  judg- 

The  right   to  maintain  an  action  at  ment  allowing  it  will  be  modified  by 

law   for  ih:  collection  of  delinquent  striking  out  the  allowance  of  interest, 

taxes  is  not  a  jurisdictional  question  Santa  Barbara  v.  Eldred.  108  Cal.  294. 

and  cannot  be  first  raised  in  the  appeU  Bemitting  Erroneous  Item.  —  Where 

Ute  court.     Dubuque  v.  Illinois  Cent,  there  is  no  error  in  the  judgment  other 

R.  Co..  39  Iowa  72;  Davenport  v.  Chi-  than  the  allowance  of  attorney's  fee. 

cago.  etc.,  R.  Co.,  38  Iowa  633.  upon  reversal  the  respondent  may  re- 

4.  Objection  to  Delinqnent-taz  List. —  mit  the  fee  and  take  judgment  for  the 

An  objection  that  a  delinquent-tax  list  proper  amount.     Potts   v,  Cooley.  56 

was  not  properly  certified  by  the  au-  Wis.    50,   citing  Page  v.  Sumpter.  53 

ditor  is  not  available  in  the  appellate  Wis.  652.  and  Wylie  v,  Karner.  54  Wis. 

court,  where  the  list  itself  is  not  con  591.    See  generally  article  Remittitur. 

"ained  in  the  record  and  there  is  no  vol.  18,  p.  143. 

statement  showing  that  the  certificate  7.  Durham  v.  People,  67  111.  417. 
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16.  Enforcement  of  Penalties,  Forfeitures,  and  CotU  — ^i.  In  Gen- 
eral. —  Penalties  and  costs  follow  the  tax  and  may  be  collected 
in  the  same  manner  ^  and  recovered  in  the  same  judgment.*  But 
costs  can  be  allowed  or  taxed  only  as  provided  by  the  statute.' 

Debt.  —  Where  no  form  of  action  is  specifically  provided  by  the 
statute  an  action  of  debt  is  appropriate  for  the  recovery  of  a 
penalty.'* 

b.  Customs  Duties.  —  The  rules  as  to  the  recovery  of  penal- 
ties generally  apply  to  penalties  for  the  violation  of  customs  laws, 
in  the  absence  of  particular  statutory  provision,*  and  the  recovery 

1.  People  V,  Todd,  23  Cal.  181;  Baker  8.  Topsham  v,  Blondell,  83  Me.  152; 

V.    Kelley,    11   Minn.   480;    Macter  of  Kent  v,  Atlantic  DeLaine  Co.,  8  R.  I. 

Nichols,  54  N.  Y.  62;  Nance  v.  Hop-  305;  State  v,   Baldwin  University,  97 

kins,  10  Lea  (Tenn.)  511,  citing  Myers  Tenn.    358;   State    v.   Duncan,  3  Lea 

V.  Park,  8  Heisk.  (Tenn.)  550.  (Tenn.)  679;  Potts  v.  Cooley,  56  Wis.  45. 

8.  Peoples.  Smith, 94  111.  226;  Bristol  Where  the  statute  provided   that  a 

V.  Chicag^o,  23  111.  587;  Burlington  v.  bill  should  include  all  taxes  due  and 

Burlington,  etc.,  R.  Co.,  41   Iowa  134;  unpaid  at  the  time  of  the  filing  thereof. 

People  V.  Todd,  23  Cal.   181;  Kansas  and  the  collector  filed  several  bills  for 

Pac.   R.  Co.  V.  Amrine,  10  Kan.  318;  taxes  on  the  same  property  for  several 

State  7'.  Edwards,  144  Mo.  467;  Stale  t^.  years,  it   was  held   thai  costs  on   all 

California  Min.  Co.,  13  Nev.   289,   15  but  the   first  bill  should  be  adjudged 

Nev.   234,  259;  State   r.   Huffaker,   11  against   the  complainants.      State   v, 

Nev.  300;  Arnold   v,    Juneau  County,  Baldwin  University,  97  Tenn.  360. 

43  Wis.  627.  General    Judgment.  —  It    is    not    im* 

Where  penalties  and  percentages  were  proper,  in  a  suit  for  taxes,  to  enter  a 

fixed  at  a  gross  amount  and  were  im-  judgment  for  costs   generally,   as    in 

posed  upon  a  tax  on  both  railway  and  ordinary  cases.     Such  judgment  will 

land,  in  an  application  for  judgment  be    regarded    as  a  judgment  for  the 

against  such  railway  and  land  for  de-  amount  of    costs    legally    chargeable 

linquent  taxes,  it   was   held  that  the  against  the  land.     Merritt  v.  Thomp- 

judgment  was  erroneous,  and  that  the  son,  13  III.  716. 

item  should  be  stricken  out.    Atlantic,  Judgment  f6r  Defendant.  —  In  People 

etc.,  R.  Co.  V.  Yavapai  County  (Ariz.  v.  Moore,  i  Idaho  662,  it  was  held  that 

1889)  21  Pac.  Rep.  768.  in  a  suit  for  taxes  the  judgment  for  the 

D^^dent  upon  SeooTery  of  Taxes.  —  If  defendant  should  be  general,  without 

the  plaintiff  is  not  entitled  to  judgment  costs. 

for  the  taxes  he  cannot  recover  judg-  On  Appeal  —  Personal  Judgment.  —  On 

ment  for  penalties,  interest,  or  attor-  appeal  from  a  judgment  against  land 

ney*s  fees  in  the  action  for  the  taxes,  for  delinquent  taxes,  a  personal  judg- 

San   Bernardino  County   v.   Southern  ment  for  costs  may  be  rendered  against 

Pac.   R.  Co.,  118   U.  S.  417.     See  also  the    appellant   on    affirmance  of    the 

Shaw  &.  Peckett,  26  Vt.  482.  judgment,  as  the  statute  does  not  au- 

Withdrawal  of  Consideration  of  Penalty,  thorize  the  collection  of  costs  on  appeal 

—  The  state's  attorney  cannot   with-  out  of  the  land  in  such  cases.     Dur* 

draw  from  the  court  the  consideration  ham  r.  People,  67  111.  414. 

of  the  claim  for  the  penalty.    Sute  v.  4.  See  article  Penalties  and  Penal 

California  Min.  Co.,  13   Nev.  295,  15  Actions,  vol.  16,  p.  238. 

Nev.  234,  259.  6.  U.   S.  V.  Willetts,  5  Ben.  (U.  S.) 

IVithdrawal    Not    Dismissal — New  220;  Exp,  Marquand,  2  Gall.  (U.  S.) 

Suit  for  Penalties,  ^VfYi^ti  the  action  552. 

as  to  the  penalties  is  dismissed,  al-  Keeping  or  Storing  Smuggled  Goods.  — 

though  a  part  of  the  cause  of  action  See  Stockwell  v.  U.  S.,   13  Wall.  (U. 

in   that   suit,   a  separate  action   may  S.)  531,  3  Cliff.  (U.  S.)  284;  Walsh  v. 

be    afterwards    maintained    for    their  U.   S.,   3   Woodb.   &   M.   (U.  S.)  346. 

recovery.     But  a  withdrawal  from  the  wherein  it  was  said  that  though  debt 

consideration  of  the  court  is  not  a  dis-  may  have  been  the  most  usual  remedy' 

missal.     State  v,  California  Min.  Co.,  adopted  for  the  recovery  of  a  penalty 

13  Nev.  289.  under  the  collection  law  of  1799,  yet 

422  Volume  XXI. 


OoOiMtioii  aad  XnfiHretmant         TAXA  TION,      Snfonemant  of  PeaaltiM,  cto. 

of  a  customs  duty  and  penalty  may  be  sought  in  the  same  action, 
as  the  same  plea  may  be  pleaded  and  the  same  judgment  given 
on  the  counts.*  But  the  remedy  for  any  particular  violation 
of  the  statutes  relating  to  this  subject  will  depend  upon  the 
provisions  of  the  statute.* 

JvriadietloB.  —  The  United  States  government  may  sue  in  the 
state  courts  for  the  recovery  of  customs  duties,*  but  jurisdiction 
to  determine  the  forfeiture  of  property  seized  is  vested  in  the 
federal  courts,  and  proceedings  in  rem  to  enforce  such  forfeiture 
are  exclusively  in  the  federal  courts.^ 

several  cases  exist  in  tlie  books  where  filed  agfainst  a  vessel  and  her  master, 

the  remedy  was  by  information.     See  charging    that    merchandise    not  in- 

also  Ex  p,  Marquand,  2  Gall.  (U.  S.)  eluded  in  the  manifest  of  the  vessel  had 

552.  been  imported  contrary  to  the  statute, 

1.  Stockwell  V,  U.  S.,  13  WaU.  (U.  S.)  which  imposed  upon  the  master  a  for- 

531.  feiture  and   provided   that  the  vessel 

8.  Forftitiirs  —  In  Bern  or  Personal  Ac-  should  be  holden  for  the  payment  of 

tion.  —  Under  Act  Cong.   1799,  it  was  the  penalty  against  the  master  and  be 

held  that  the  government  might  pro-  liable    to    be    seized    and    proceeded 

ceed  for  4he  value  of  the  goods  or  a  against  by  libel,  it  was  held  that  the 

forfeiture  for  a  fraudulent  evasion  of  recovery  could  be  had  against  the  ves- 

the  customs  laws,  at  its  election,  and  sel  in  this  form  of  proceeding,  but  that 

need  not  proceed  in  rem  before  bring-  upon  the  exception  of  the  master  to  the 

ing  a  personal  action.     U.  S.  v,  Piatt,  information  upon  the  ground  that  the 

27  Fed.  Cas.  No.  16,054a.  suit  could  not  be  so  maintained  against 

Criminal  Proeooding. —  But  under  the  him   and   the   vessel  jointly,  because 

Act  of  1866,  which  repealed  the  act  last  they  were  entitled  to  dififerent  modes 

above  referred  to,  it  was  held  that  a  of  trial,  the  information  would  be  dis- 

criminal  proceeding  was  provided  for  missed  as  to  the  master.     U.  S.  v.  The 

and  that  debt  would  not  lie.     U.  S.  v.  Steamship  The  Queen,  4  Ben.  (U.  S.) 

Claflin,  97  U.  S.  546.  237.  ii  Blatchf.  (U.  S.)  416;  U.  S.  v. 

Forfoltnre  and  Fine.  —  Undei  the  Act  The  Irma,  26  Fed.  Cas.  No.  15,444, 

of  1874,  providing  for  a  forfeiture  and  8.  U.    S.    v,  Muidock,  18  La.  Ann. 

fine  for  wilful  acts  depriving  the  United  305. 

States  of  lawful  duties,  it  is  held  that  4.  McGuiret/.  Winslow,  26  Fed.  Rep. 

the  forfeiture  can  be  enforced  by  pro-  304.     See  also  as  to  particular  juris- 

ceedings  in  rem  independently  of  the  diction,  U.  S.    v.  The  Steamship  The 

fine,  and  when  no  judgment  for  fine  or  Queen,  4  Ben.  (U.  S.)  237;  U.  S  v.  350 

imprisonment  is  sought  the  proceeding  Chests   Tea,    t2   Wheat.   (U.  S.)  487; 

is  a  civil  action.     Origet  v,  U.  S.,  125  In  re  Fassett,  142  U.  S.  479. 

U.  S.  240;  Friedenstein  r.  U.  S.,  125  Sooovery  by  Informer.  —  The  courts  of 

U.  S.  224.     See  also  U.  S.  v,  A  Lot  of  the  state  have  jurisdiction  of  an  action 

Jewelry,  59  Fed.  Rep.  684.  by  an  informer  against  a  collector  of 

Lien  on  Veisel  for  Penalty  Against  Has-  customs  to  recover  a  share  of  a  penalty 

ter. —  Under  the  Act  of  1866.  giving  a  or   forfeiture  recovered    by  the   latter 

lien  on  a  vessel  for  the  payment  of  a  for  smuggling.     Lapham  v.  Almy,  13 

penalty  imposed  upon  the  master  for  Allen  (Mass.)  301. 

bringing  goods  into  the  United  States  Court  of  Claims.  —  Under  the  provi- 

which  were  not  included  in  the  maiii-  sions  of  the  statute  that  where  a  share 

fest  of  the  vessel's  cargo,  it  has  been  of  money  is  paid  into  the  treasury  in 

held  that  the  lien  might  be  enforced  lieu  of  a  fine  or  penalty  claimed  by  an 

by   proceeding  in   rem   in   admiralty,  informer  the  secretary  of  the  treasury 

U.    S.   V.    The   Steamship  Missouri,  9  "  shall  determine  whether  any  claim- 

Blatchf.  (U.  S.)  433.     See  also  U.  S.  v,  ant  is  entitled  tosuch  share,"  it  is  held 

The  Steamship  The  Queen,  4  Ben.  (U.  that  no  action  can  be  maintained  in  the 

S.)  237.  Court  of  Claims,  but  the  jurisdiction  of 

Information  Against  Vessel  and  Mas-  the  secretary  of  the  treasury  is  exclu- 

ter,  —  But  where  an  information  was  sive.     Ramsey's  Case,  14  Ct.  CI.  367. 
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c.  Declaration  or  Complaint.  —  A  complaint  in  an  action 
for  taxes  to  which  a  penalty  has  been  added  must  show  how  and 
when  the  defendant  became  indebted  for  the  taxes  and  how  and 
when  the  penalty  was  added  to  the  amount.^  In  an  action  for  a 
penalty  under  the  United  States  revenue  laws  the  declaration 
must  bring  the  case  within  the  provisions  of  the  particular  statute 
violated ;  *  but  particular  reference  to  the  provision  levying  the 
duty  and  imposing  the  penalty  is  not  necessary,  as  the  court  will 
take  judicial  notice  of  the  revenue  laws  imposing  duties  and  pro- 
viding for  their  collection.* 

d.  Information  or  Libel.  —  So  in  an  information  or  libel  for 
the  seizure  and  forfeiture  of  goods  or  the  enforcement  of  a  pen- 
alty against  a  vessel,  the  particular  infraction  of  the  revenue  law 
must  be  so  alleged  as  to  bring  it  within  the  provision  of  the  stat- 
ute.*   The  necessity  for  particular  averments,  however,  depends 

1.  People  V.  Central  Pac.  R.  Co.,  83     16,054/7,  which   was  an  action   under 
Cal.  393.  Act  Cong.  1799,  to  recover  the  penalty 

Failure  to  Lift  Property.  —  Under  the  for  making  fraudulent  invoice  entries. 

Indiana  statute    providing   a    penalty  8.  Stockwell  v.   U.   S.,  13*  Wall.  (U. 

against  one   who  wilfully   fails  or  re-  S.)  531,  3  Cliff.  (U.S.) 288,  holding  that 

fuses  to  deliver  to  the  assessor,  when  in  order  to  show  that  goods  were  in 

called  on,  a  list  of  personal  property,  fact  illegally  imported  it  is  sufficient  to 

and  making  it  the  duty  of  the  assessor  allege  that  articles  specified  (and  which 

to   furnish   each    person    with   proper  are  by  law  subject  to  the  payment  of 

blanks  for  that  purpose,  a  complaint  duties)  were  on  a  certain  day  imported 

for  the  recovery  of  such  penalty  is  suffi-  and  brought  from  some  foreign  port  or 

cient  if  it  alleges  that  the  defendant  plac6,  giving  the  name    thereof,  into 

wilfully  failed  and  refused  to  deliver  the  particular  district,  naming  the  port, 

the  list.     It  need  not  aver  that  the  as-  etc.,  without  paying  or  accounting  for 

sessor  offered  to  furnish  the  defendant  the  duties  to  which  such  goods  were 

with  a  blank,  as  the  charge  as  made  then  by  law  so  subject, 

follows  the  language  of  the  statute  and  4.  U.  S.  v.  The  Margaret  Yates,  23  Vt. 

implies    that    the  defendant    had    the  663;  U.  S.  z/.  Three  Parcels  Embroidery, 

power  to  furnish  a  list.     Gilliland  v.  3  Ware  (U.  S.)  75,  28  Fed.  Cas.  No. 

State,  13  Ind.  App.  651.  16,512;  The  Schooner  Betsy,  i  Mason 

Value 0/ Property.  —  In  an  action  for  (U.  S.)  354.     See  also  in/ra,  VII.  Crim^ 

the  recovery  of  penalties  for  failure  to  inal  Offenses. 

list  certain  property,  it  is  sufficient  if  Port  of  TTnlading. —  In  U.  S.  v.  Burn- 
the  complaint  shows  that  the  property  ham,  I  Mason  (U.  S.)  57,  it  was  held 
consisted  of  cash,  money,  bonds,  and  that  in  an  information  under  the  Col- 
mortgage  notes  for  taxation,  without  lection  Act  of  1799,  c.  128,  §  50,  it 
alleging  the  value  of  the  particular  must  be  alleged  that  the  goods  were 
property.  La  Plante  v.  State,  152  Ind.  unladen  in  some  port  or  place  within 
80,  citing  Swift  v.  State,  3  Ind.  App.  285.  the  collection  district  without  a  permit 

Separate  Statements  for  Several  Years,  from  the  collector  of  that  port  or  dis- 

—  When  a    recovery   of    penalties    is  trict,  but  that  it  would  be  sufficient,  if 

sought  for  failure  to  list  property  for  the  fact  were  so,  to  allege  that  the  port 

certain  years,  the  failure  for  each  year  or  district  was  unknown  to  the  attor- 

should  be  stated  in  a  separate  para-  ney.    See  also  Locke  t/.  U.  S.,  7  Cranch 

graph;  but  if  the  court  in  an  instruc-  (U.  S.)  339 

tion  confines  the  recovery  to  one  year.  But  in  The  Active,   Deady  (U.   S.) 

the   refusal  to  require  the  plaintiff  to  165,  it  was  held  unnecessary  to  allege 

separate  the  causes  of  action  becomes  that  the  unlading  was  at  a  port;  that 

harmless  error.     La   Plante  v.   State,  any  place  or  district  within  the  United 

152  Ind.  80,  citing  State  v.  Halter,  149  States  was  sufficient,  and  that  an  alle^ 

Ind.  292.  gation  that  goods  were  unladen  from  a 

2.  U.  S.  r.   Piatt,  37  Fed.  Cas.  No.  vessel  within  the  collection  district  of 
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upon  the  particular  statute  or  provision  thereof  for  the  violation 
of  which  the  forfeiture  is  sought.* 

Lanfuga  of  BUtnto,  —  It  is  sufficient  if  the  averments  as  to  the 
offense  pursue  the  language  of  the  statute.' 

Oregon  was  equivalent  to  an  allegation  Cases  Books,  a  Bond  (U.  S.)  371.  On 
that  they  were  unladen  within  Ihe  an  amended  information  in  this  case  it 
United  States,  it  being  judicially  known  was  held  ihat  it  was  noi  necessary  to 
that  such  district  is  a  part  of  the  terri-  allege  that  the  person  making  the 
tory  and  within  the  limits  of  the  United  fraudulent  entry  was  the  owner.  con- 
States,  signee,  or  agent  of  the  property,  where 

Mfnra  —  Jvxiadietioii.  —  In  a  libel  of  it  appeared  from  the  statements  of  the 

information  against  a  vessel  to  procure  information  that  he  was  the  owner  or 

a  forfeiture  for  a  violation  of  the  reve-  acted  as  the  agent  of  the  owner, 

nue   laws,  seizure  is   a  jurisdictional  1.  Intontion. —  Under  Act  Cong.  1874, 

fact,  and  it  must  therefore  be  averred  providing  for  submission  to  the  jury 

that  the  vessel  has  been  seized  for  the  for  special  finding  the  question  of  in- 

c£fense  and   that  the  seizure  still  »ub-  tention  and  fraud  in  proceedings  for 

sists.    The  Washington,  4  Blaichf.  (U.  forfeitures,  it  has  been  held  that  an  in- 

S.)  loi.  formation  is  sufficient  without  averring 

ImportatiOB  Contrary  to  Law. — Though  fraudulent  intention.     Ori^et  v.  U.  S., 

an   information    be    not    scientifically  125   U.  S.  240;  Friedenstein  v.  U.  S., 

constructed,  it  sufficiently  avers  that  125  U.  S.  224. 

the, goods  were  imported  contrary  to  Detection  of  Fraud  and  Examination  of 

law  when  it  contains  an  averment  that  Goods. —  In  Buckley  v.  U.  S.,  4  How. 

certain    persons    named   received   the  (U.    S.)  251.    it    was  held   that  where 

goods  described,  knowing  them  to  have  goods  were  seized  upon  suspicion  of 

been  imported  contrary  to  law.     U.  S.  having  been  fraudulently  imported,  it 

V.  A  Lot  of  Jewelry,  59  Fed.  Rep.  684.  was  not  necessary,  in  order  to  sustain 

VerdUt  and  Judgment.  —  In    an   in-  the  counts  in  an  information  founded 

formation    to  enforce   a   forfeiture  of  on  the  Acts  of  1830  and  1832,  that  such 

goods  for  a  violation  of  the  customs  counts  should  conrain  averments  of  the 

revenue   laws,    the   act    requiring   the  special  circumstances  of  the  examina- 

iury  to  find  that  the  alleged  acts  were  tion  of  the  goods  and  the  detection  of 

done  with  an  actual  intention  to  de-  the  fraud  under  the  authority  of  the 

fraud  the  United  States  is  sufficiently  collector. 

complied  with  by  a  verdict  "  for  the  Foreign  Ooods  Unladen. —  In   a   libel 

informants  and  against  the  claimant  under  Act  Cong.  March  2,  1799,  c.  128. 

for  the    condemnation   of    the   goods  §  50,  it  was  not  necessary  to  allege  the 

mentioned  in  the  information  and  that  goods  to  be  of  foreign  growth  or  man- 

the  goods  were  brought  in  with  intent  ufacture.     The  Schooner  Betsy,  i  Ma- 

to  defraud  the  United  States,"  and  the  son  (U.   S.)  354;    The  Active.  Deady 

judgment  need  not  recite  such  special  (U.  S.)  165. 

finding.     Origet  v.  U.S.,  125  U.  S.  240.  Amendment.  —  U.  S.  v.  Two  Trunks 

Frandnlent  Invoice  Below  Aetnal  Cost  Containing  Fringe,  6  Ben.  (U.  S.)  218; 

—  AUogation    of    Kaker. —  Under     the  U.  S.  v.  A  Lot  of  Jewelry,  59  Fed.  Rep. 

statute  of  1799,  providing  that  "  if  any  684;     U.    S.    v.    The    Steamship    The 

goods,  wares,  or  merchandise  of  which  Queen,   4  Ben.  (U.   S.)  237;  U.  S.   v. 

entry  shall  have  been  made  in  the  office  Seventy-eight  Cases  Books,  2  Bond  (U. 

of  a  collector  shall  not  be  invoiced  ac-  S.)  271. 

cording  to  the  actual  cost  thereof,  at  2.  U.  S.  v.  Thirteen  Packages  Plate 

ihe  place  of  exportation,  with  design  to  Glass,  28  Fed.  Cas.    No.  16,459;  Two 

evade  the  duties  thereon,"  they  should  Hundred  Chests  Tea,  9  Wheat.  (U.  S.) 

be  forfeited,  it  was  held  that  an  in-  430;  U.  S.  v.  Ten  Cases  Merchandise, 

formation   was   bad    where   it   merely  2   Hunt  Mer.   Mag.  259,  28  Fed.  Cas. 

alleged  that  the  goods  were  invoiced  No.  16,447. 

belov*   their  actual  cost,  omitting  the  Altomativo  Averments.  —  Where   the 

averment  that  the  invoice  was  below  information   alleges  all    the    grounds 

their  actual  cost  at  the  place  of  expor  mentioned   in   the  statute  and  in  the 

tation:    but  that  such  a  defect  could  general  terms  of  the  statute,  as  well 

be  amended.     U.  S.  v.  Seventy-eight  as   the  di£ferent  means   by  which  the 
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e.  Pleading  and  Proof  —  Variance.  —  A  condemnation 
cannot  be  had  for  a  particular  act  or  omission  which  is  not  charged 
in  the  h'bel,^  and  a  variance  between  an  allegation  of  a  material 
fact  and  the  proof  will  be  fatal.* 

Katter  in  Excuse  must  be  specially  pleaded  and  cannot  be  given 
in  evidence  under  the  general  issue,  as  the  latter  simply  puts  in 
issue  the  facts  constituting  the  forfeiture.* 

n.  AcTiOH  AoAiKST  Defaultikg  Collectob  —  1.  In  OeneraL  — 
Where  the  tax  collector  is  in  default,  as  by  a  failure  to  collect 
taxes  or  by  a  failure  to  pay  over  taxes  collected  by  him,  the  state 
or  municipality  may  resort  to  an  action  at  law  against  him,^  and 
the  allegations  should  be  sufficient  to  present  a  case  for  the  par- 
ticular default  upon  which  a  recovery  is  sought.* 

offense  may  be  committed  under  the  but  from    Caldweirs   Manor,   it   was 

statute,    instead   of    giving  notice   of  held  that  after  judgment  the  allegation 

Ihe   matters   relied  on  as  grounds  or  under  the  t^V^r/iV^/ might  be  rejected  as 

causesof  forfeiture,  so  that  the  claimant  surplusage.    Steinharo  t/.  U.  S.,2Paine 

of  the  property  seized  can  derive  no  in-  (U.  S.)  i68. 

formation  from  the  allegations  as  to  8.  U.  S.  v,  Hayward,  2  Gall.  (U.  S  ) 

the  real  grounds  of  the  forfeiture,  it  is  485. 

bad  for  indefiniteness.  U.  S.  v.  Fif-  4.  Solano  County  v,  Neville,  27  Cal. 
teen  Barrels  of  Distilled  Spirits,  51  465;  Baird  v.  People,  83  111.  387;  Gib- 
Fed.  Rep.  416.  See  also  article  Pen-  son  County  v.  Harrington,  i  Blackf. 
ALTiES  AND  Penal  Actions,  vol.  16,  p.  (Ind.)  260;  Helvey  v,  Huntington 
277.  County,  6  Blackf.  (Ind.) 317;  Gaunttv. 

1.  The  Schooner  Thomas  &  Henry  State,  81  Ind.  137;  Richmond  v. 
V,  U.  S.,  I  Brock.  (U.  S.)  367;  U.  S.  r.  Brown,  66  Me.  373;  Adams  v,  Farns- 
Fifteen  Barrels  Distilled  Spirits,  51  worth,  15  Gray  (Mass.)  423;  State  v. 
Fed.  Rep.  4x6,.  Seibert,  148  Mo.  408;  Thorne  z^.  Adams 

But  it  is  wholly  immaterial  whether  County,  22  Neb.  825. 

the  seizure  was  regularly  or  irregularly  6.  Jones  v.  State,  14  Ark.  170. 

made,  or  whether  the  cause  asLigned  Authority  of  Olftoer  to  Enforce  Payment, 

originally  for  the  seizure  be  that  for  — In  an  action  by  a  municipality  for 

which  the  condemnation  takes  place,  the  failure  of  the  collector  to  enforce 

provided  the  adjudication  is  for  a  suffi-  the  payment  of  a  tax  it  must  affirma- 

cient  cause.     Taylor  v.  U.  S.,  3  How.  tively  appear  that  the  deieadant  was 

(U.  S.)  205.  authorized  to  enforce  such  payment. 

2.  U.  S.  V.  Hutchinson,  i  Hask.  (U.  Stanberry  v.  Jordan.  145  Mo.  371. 

S.)  146,  26  Fed.  Cas.  No.  15,431;  U.  S.  Kegativing  Payment  to  Gonn^y  in  Ac- 

V.  Twenty- four  Coils  Cordage,  Baldw.  tion  by  State.  —  Where  it  is  the  duty  of 

(U.  S.)  502.  the  county  collector  of  revenue  to  pay 

Void  Permit.  —  Where  a  permit  to  un-  state  revenue  collected  by  him  into  the 

lade  and  deliver  goods   was  obtained  state  treasury,  the  petition  in  an  action 

by^  a  fraudulent  collusion  between  the  by  the  state  on  the  collector's  bond  for 

claimant  and  the  deputy  collector  of  such  moneys  alleged  to  have  been  col- 

the  port,  it  was  held  that  such  a  permit  lected  by  him  need  not  negative  the 

was  utterly  void,  that  the  goods  landed  payment   of    such    moneys    into    the 

under  it  were  forfeited,  and  that   the  county  treasury.    State  v,  Seibert,  148 

forfeiture  might  be  enforced  upon  a  Mo.  409. 

general  count  under  the  Collection  Act  Breach  of  Bond.  —  A  petition  in  a  suit 

of  1799,  c*  ^28*  §  50,  charging  that  the  on  a  collector's  bond  will  not  be  bad 

goods  were  landed  without  a  permit,  on  demurrer  because  it  fails  to  aver  for 

Boltomley  v.  U.  S.,  i  Story  (U.  S.)  135.  what  period  the  officer  was  elected  or 

Videlioet  —  Sorplosage.  —  Where    the  the   bond   was  executed,   or   whether 

declaration  averred  that  the  defendant  the   taxes   wqre    collected   during  his 

came   from   a   foreign   territory,    viz.,  official  term,  where  it  does  show  when 

from  Montreal,  and  the  evidence  was  the   bond   was  filed,   for  what    years 

that  he  did  not  come  from  Montreal,  the    taxes  were  due,   and   that    they 

426  Volume  XXI. 


Afltloii  AgaiatC  TAXA  TION.  D^fkiiltlng  CollMtor. 

Vttm  of  Aotloii.  —  Where  the  form  of  action  is  material  it  has 
been  held  proper  to  bring  assumpsit  for  money  had  and  received,* 
or  an  action  of  debt,'  or  sometimes  a  special  action  on  the  case ;  ' 
or  an  action  may  be  brought  against  the  officer  and  his  sureties 
on  his  official  bond.^ 

Banudy  at  Law  Adequata.  —  But  as  there  is  thus  an  adequate 
remedy  at  law,  a  bill  in  equity  is  not  considered  an  appropriate 
remedy  in  such  cases.* 

S.  lij  Whom  Inftitnted.  —  Such  proceedings  may  be  instituted 
by  the  state  or  municipality  entitled  to  the  fund,  or  chargeable 
with  the  taxation  and  collection  thereof,*  or  by  the  proper  officers 

were  collected  by  the  officer  while  he  Butterfield,  14  Me.  112,  and  M'Millaa 

was  collector  and  were  not  accounted  v.  Eastman,  4  Mass.  378,  that  an  action 

for,  and  the  collection  and  failure  to  of  assumpsit  as  implied  by  law  is  never 

account  are  assigned  as  the  breach  of  a  proper  remedy  against  a  public  officer 

the  bond.     Morgan  County  v.  Lutman,  for  neglect  or  misbehavior  in  his  office, 

63  Mo.  210.  might,  under  some  unusual  and  pecu- 

The  declaration  must  allege  that  the  liar  condition  of  things,  need  qualifica- 

collector  had  settled  with  the  County  tion.     See  Adams   v.    Farnsworth,   15 

Court  and   failed   to  pay  the  amount  Gray   (Mass.)  423.     But  ordinarily  a 

due  or  that  he  failed  to  settle  and  that  special  action  on  the  case,  setting  forth 

the  County  Court  proceeded  to  adjust  the  particulars  which  constitute  the  de- 

his    accounts    and    render   judgment  fault  or  misfeasance,  or  in  some  cases 

against  him   as   provided  by  statute,  an  action  of  debt,  has  been  deemed  the 

Jones  V.  State,  14  Arlc.  170.  proper  form."     See  also  Charleston  v. 

1.  Hindman  v.  Aledo,  6  III.  App.  436  Stacy,  10  Vt.  562. 
[citing  Clinton  County  v,  Schuster,  82  4.  Hindman  v.  Aledo.  6  111.  App. 
111.  137;  Ramsay  V.  Clinton  County,  92  436;  Baird  v.  People.  83  111.  387;  John- 
Ill.  225];  Wentworth  v.  Gove,  45  hf.  H.  son  v.  Goodridge,  15  Me.  29;  Boykin  v. 
160;  Richmond  v.  Brown,  66  Me.  373;  State,  50  Miss.  375.  See  also  articles 
O'Neal  V.  School  Com'rs.  27  Md.  227;  Official  Bonds,  vol.  15,  p.  83;  Public 
Adams  v.  Farnsworth,  15  Gray  (Mass.)  Officers,  vol.  17,  p.  139. 
423.  5.  Hindman  z/.  Aledo,  6111.  App.  436. 

Aotion  on  Bond  Hot  Ezclnaiye.  —  The  See  also  Clinton  County  v.  Schuster,  82 

fact  that  the  collector  may  be  responsi-  ID.   137;    Ramsay  c.  Clinton  County, 

ble  upon  his  official  bond  for  money  92  111.  225. 

due  to  the  state  will  not  preclude  the  Subrogation  of  Sureties. —  In  Living- 
action  of  assumpsit.  O'Neal  z'.  School  ston  v.  Anderson,  80  Ga.  175,  it  was 
Com'rs,  27  Md.  227.  held   that  the  sureties  of  a  defaulting 

Summary  Bamedy  Kot  Exolusiyo.  —  So  tax  collector's  bond  are  subrogated  to 

a  statute  giving  a  remedy  against  the  the  rights  of  the  state  for  the  uncol- 

collector  by  notice  and  motion  does  not  lected  tax,  upon  settling  with  the  state 

exclude  the    common-law   remedy   in  therefor,  and  may  recover  such  taxes 

assumpsit  for  moneys  collected.     Gib-  in   equity,    where   no  legal  remedy  is 

son  County  v.   Harrington,  i  Blackf.  provided. 

(Ind.)  260.  Statutory  Lien  on  Property  of  Collector. 

8.  School  Disl.  No.  2  v.  Tebbetts,  67  —  In  Turner  v.  Teague,  73  Ala.  554,  it 

Me.  239.  was  held  that  the  statutory  lien  on  the 

8.  School  Dist.  No.  2  v,  Tebbetts,  67  property  of  a  collector  for  the  payment 

Me.  239,  wherein  it  was  said:    *'  That,  of  any  judgment  which   may  be  ren- 

under  any  ordinary  circumstances,  an  dered  against  him  in  his  official  capac- 

action  of  assumpsit  by  a  school  district  ity  is  enforceable  only  in  equity, 

against  the  treasurer  of  a  town  is  not  6.  Thorne  v.  Adams  County,  22  Neb. 

the  proper  remedy  to  recover  any  bal-  825,  wherein  it  was  held  that  a  county 

ance  of  their  moneys  which  has  been  treasurer  in  default  in   respect  to  the 

paid  into  his  hands  as  such  treasurer,  county,   state,  school  district,  precinct 

is  sufficiently  obvious.    The  broad  re-  bond,  city,  and  other  funds  might  be 

mark  made  by  the  court  in  Bailey  v.  sued  in  an  action  in  the  name  of  the 
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thereof  who  under  the  statute  are  authorized  to  institute  pro- 
ceedings  on  behalf  of  such  parties,^  according  to  the  various 
statutory  provisions  which  usually  govern  suits  of  such  nature.* 
Aotion  on  Official  Bond.  —  An  action  on  a  bond  of  a  tax  collector 

under  which  he  is  bound  to  the  state  is  properly  brought  in  the 

name  of  the  state,'  though  the  action  is  for  the  use  and  benefit 
of  the  county  injured  or  aggrieved  by  the  defaulting  officer;* 

proper  county  for  all  such  funds  in  re«  auditor.      Gauntt    v.    State,   8i    Ind. 

spect  to   whicli   he    was  a  defaulter;  137. 

Albertson  v.  State,  9  Neb.  429,  where-  In  Gibson  County  v.  Harrington,  i 
in,  under  the  provisions  of  the  code  Blackf.  (Ind.)  260,  it  was  held  that 
authorizing  an  action  upon  an  official  county  commissioners  may  sue  a  de- 
bond  in  favor  of  ihe  public,  where  linquent  tax  collector,  even  thoagh  the 
there  are  no  special  provisions  to  the  collector  of  the  county  is  required  to 
contrary,  in  the  name  of  the  obligee  on  pay  over  to  the  county  treasurer,  and 
the  bond,  it  was  held  that  a  suit  in  be-  not  to  the  county  commissioners;  but 
half  of  the  public  against  a  county  that  they  must  assign  nonpayment  to 
treasurer  could  be  brought  by  the  the  county  treasurer  as  a  breach  of  the 
county  clerk  at  the   direction   of  the  collector's  duty. 

state  auditor  or  the  county  com  mis-  Officer  Entitlod  to  Itoceiya  Fond.  —  The 

sloners  and   that    the   petition  should  officer  of  the  county  to  whom  the  fund 

show  that  it  was  so  instituted.  when  collected  will  pass  is  held  to  be  a 

So,  In  Gauntt  V.  State,  81  Ind.  137,  it  proper  relator  to  maintain  an  action 
was  held  that  suit  was  properly  brought  for  the  breach  of  the  tax  collector's 
by  the  auditor  in  the  name  of  the  state  bond  on  failure  to  pay  over  taxes  col- 
on his  relation  as  such  auditor  for  lected.  Clifton  v.  Wynne,  80  N.  Car. 
state,  county,  school,  road,  and  other  145. 

taxes   if  so  directed    by.  the  board  of  Snoceeding  Officer. —  In  North  Caro^ 

commissioners  of  the  county.  lina^  to  recover  an  amount  due  to  the 

1.  People  V,  Love,  25  Cal.  520;  Gib-  county  by  a  county  treasurer,  the  ac- 

son  County  v,  Harrington,   i   Blackf.  tion   should  bre  brought  on  the  rela- 

(Ind  )  260;  O'Neal  v.  School  Com'rs,  27  tion  of  the  commissioners,  and  not  by 

Md.   227;    School  Dist.   No.  2  r.  Teb-  the  succeeding  treasurer.     Wescott  r/. 

bens,  67  Me.  240;  Richmond  z'.  Brown,  Thees,  89  N.  Car.  55. 

66  Me.  373:  Stanberry  v.  Jordan,  145  Aotion  by  Taxpayer  on  FaUore  of  Proper 

Mo.  371;  State  v.  Seibert,  148  Mo.  409;  Officer   to    Prosecnte.  —  In   Mississippi, 

Clifton  V,  Wynne,  80  N.  Car.  145.  where  the  proper  officer  failed  to  in- 

8.  Thus,  in  Solano  County  z/.  Neville,  stitute  the  action,  it  was  held  that  it 

27  Cal.  465,  it  was  held,  under  a  stat-  might  be  brought  by  any  taxpayer  who 

ute  providing  that  **  suits  brought  for  would  render  himself  responsible  for 

or  against  a  county  shall  be  by  or  in  the  costs.    State  v.  Harris,  52  Miss.  686. 

the  name  of  such  county,"  that  the  ac-  And  in  French  v.  State,  53  Miss.  651, 

tion  might  be  in  the  name  of  the  county  it   was  held  that  in  an  action  on  the 

to   recover    money   belonging   to    the  bond   of  a   tax  collector,  under  Code 

general  fund  of  the  county,  the  court  Miss.  1871,  g  1752,  the  declaration  was 

farther     holding     that     the     general  bad  for  failure  to  contain  an  allegation 

f  and    belonged     to    the    county    and  that  the  person  on  whose  relation  the 

that  neither  the  board  of  commission-  suit  was  instituted   was    a   taxpayer, 

ers  nor  the  county  treasurer  could  sue  and  to  aver  that  he  was  a  citizen  of  the 

to  recover   moneys  of   which   the  law  state. 

required  payment  into   that   fund,   as  8.  See  State  v.  Stewart,  4  Har.  &  M. 

neither  they  nor  the  creditors  of  the  (Md.)  422;   O'Neal  v.  School   Com'rs, 

county   had   a  direct    interest  in   the  27  Md.  240;  Hunter  &.  Mercer  County, 

fund.     See  also  articles  Counties,  vol.  10  Ohio  St.  516. 

5,  p.  294;  Public  Officers,  vol.  17,  p.  At  Common  Law  the  action  must  be 

139.  brought  in  the  name  of  the  obligee. 

So  in  Indiana  it  was  held  that  the  See  article  Official  Bonds,  vol.  15,  p. 

county  auditor  could  sue  in  the  name  105. 

of   the  state  on   his  relation  as  such  4.  People  v.  Stacy,  74  Cal.  373. 
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and  further,  the  subject  is  generally  regulated  by  statutory  pro- 
visions which  supply  the  privity  that  was  held  to  be  necessary 
by  the  earlier  authorities  and  give  a  right  of  action  on  the  official 
bond  to  the  person  injured  by  its  breach.*  The  general  prin- 
ciples in  this  connection,  applicable  alike  to  actions  upon  bonds 
of  tax  collectors  and  of  other  public  officers,  have  been  fully 
treated  in  another  article,  to  which  reference  is  made.* 

3.  Summary  Proceedings  —  a.  In  General.  —  Under  various 
statutory  provisions  summary  proceedings  lie  against  defaulting 
tax  collectors  and  the  sureties  on  their  official  bonds.*  Thus,  the 
remedy  may  be  by  judgment  against  the  collector  and  his  sure- 
ties on  motion  or  order  to  show  cause,*  or  by  the  entry  of  judg- 
ment by  the  court  in  which  the  collector's  accounts  are  settled, 
after  ascertainment  of  the  balance  due  and  order  made  for  its 
payment  and  the  failure  of  the  collector  to  respond  to  such  order,* 
or  by  distress  warrant  or  execution  issued  by  the  treasurer  or 

1.  Baal  Partjin  Interat.  —  Trustees  represent    the    party    entitled    to  the 

of    school    districts   may   su?  en   the  money.     Fry    v.    State,   27   Ind.   348; 

official  bond  for  failure  of  the  collector  Taggart  v.  State,  49  Ind.  42. 

to  pay  over  school  funds  of  such  dis-  When   the  State  Sues  on  a  bond  for 

trict,   such  school   district    being   the  money  due  to  her,  no  relator  is  neces- 

real  party  in  interest  under  the  code.  sary.     Fry  v.  State,  27  Ind.  348. 

Walton  V.  Jones,  7  Utah  462.  8.  See  article  Official  Bonds,  vol. 

Bond  Not  Contract.  —  But  it  has  been  15,  p.  105  et  seq, 
held  that  an  official  bond  is  not  a  8.  The  power  to  collect  taxes  is  not 
*'  contract  for  the  payment  of  money,"  exhausted  by  the  receipt  of  the  money 
within  statutory  provisions  requiring  by  the  collector.  Its  purpose  is  to 
that  actions  on  such  contracts  shall  be  raise  money  for  the  use  of  the  govern- 
brought  in  the  name  of  the  party  really  ment,  and,  whoever  may  have  posses- 
interested.    Morrow  r.  Wood,  56  Ala.  i.  sion  of  it,  the  power  to  use  appropriate 

Actioii  by  County.  —  An  official   bond  means  to  secure  its  proper  application 

of  the  tax  collector  made  payable  to  continues  until  its  actual  disbursement, 

the  state  may  be  sued  on  by  the  countv  Den   v.    Hoboken  Land,  etc.,   Co.,  18 

as    the   person   injured   or  aggrieved  How.  (U.  S.)  272. 

by  the  failure  of  the  collector  to  pay  4.  Ware  r.  Greene,  37  Ala.  494;  Bor- 

over  county   taxes.     Dudley  v.   Chil-  ing  r.   Williams,   17  Ala.  510;   Ex  p. 

ton   County,  66  Ala.  593;   Sweetwater  Wilson,  54  Ala.  296;  Armstrongs.  Slate, 

County  V.  Young,  3  Wyo.  684;  Hume  Minor  (Ala.)  160;  Christian  v.  Ashley 

V.  Kelly,  28  Oregon  398;  Valley  County  County,  24  Ark.  142;  Carnall  v.  Craw- 

V.  Robinson,  32  Neb.  254,  holding  that  ford  County,   11   Ark.   604:  Wilson  v. 

while  the  taxes  were  due  to  the  state,  Lilly,    i    Blackf.   (Ind.)   358;   Com.   v. 

they  were  levied  and  collected  through  Webb,  (Ky.   1897)  42  S.  W.  Rep.  737; 

the  county  authorities  and  were  charged  Whitncll  v.  Justices,  4  Litt.  (Ky.)  147; 

to  the  county  until  paid  into  the  treas-  Com.    v.    Rodes,    5  T.   B.   Mon.  (Ky.) 

ury.    The  obligees  in  this  case   were  318;  Police  Jury  v.  Brookshier,  31  La. 

the  state  and  the  county.  Ann.  736;  De  Soto  County  v,  Dickson, 

SteU  for  Ui6  of  Interested  Party.  —  So  34  Miss.  150;  Carlton  v.  State,  8  Heisk. 

an  action  may  be  brought  in  the  name  (Tenn.)  18;  Brown    v.  Slate,  8  Heisk. 

of  the  state  for  the  use  of  the  party  en-  (Tenn.)    871;     Derrick      v.     State,     3 

tilled   to  the   fund.     Nabors   v.   Gov-  Lea  (Tenn.)  396:  Akers  v,   Burch,   12 

ernor,  3  Stew.  &  P.  (Ala.)  15;  Com.  v,  Heisk.  (Tenn.)  606;   Mallory  v.  Miller, 

Brashears,  4  Dana  (Ky.)  471:  Baird  v.  2  Yerg.  (Tenn.)  113. 

People,  83  111.  387;  Tappan  v.  People,  5.  Owens  v.  Andrew  County  Ct.,  49 

67  111.  339.  Mo.  372.    See  also  Carnall  v,  Crawford 

Belator.  —  When  a  relator  is  proper  County,  11  Ark.  604. 
in  an  action  on  a  bond  payable  to  the  Eeviow.  —  It  is  held  that  such  a  pro- 
state, he  must  be  the  proper  officer  to  ceeding  is  a  judicial  one  and  therefore 
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other  proper  officer.^  In  all  of  these  cases  the  proceedings  are 
governed  by  general  principles  relating  to  summary  proceedings, 
or  to  such  proceedings  against  particular  officers  under  specific 
provisions,  which  have  been  treated  elsewhere.* 

ConelutiyaneM  of  Summary  Jadgmint.  —  A  judgment  on  motion  when 
properly  rendered  is  conclusive  of  the  amount  due  from  the  col- 
lector, and  neither  he  nor  his  sureties  can  thereafter  claim  credits 
which  might  have  been  pleaded  against  the  recovery.* 

b.  Strict  Construction.  —  Summary  proceedings  against 

that  certiorari   will    lie    to  review   it.  Notice  of  the  issuance  of  such  execu- 

Owens  V,  Andrew  County  Ct.,  49  Mo.  tion  is  not  necessary.     Walden  v,  Lee 

372.  County,  60  Ga.  296. 

1.  Crawford  v.  Carson,  35  Ark.  565;  Betnm.  —  Such  a  warrant  is  not  re- 

Bassett  r.  Governor,  II  Ga.  207;  Davis  turnable,  and  if  an  officer  sells  a  de- 

V,   State,   60  Ga.   76;    Lee  County  v.  linquent's  property  on  an  extent  and 

Walden,  68  Ga.  664;  Cahn  v,  Wright,  makes  a  return,  it  may  be  varied  by 

66  Ga.  119;  Wilson  v.   Wright,  83  Ga.  parol  evidence.     Hackett  v,  Amsden, 

38;    Scarborough   «/.   Stevens,  3   Rob.  57  Vt.  432.     See  also  Schuylkill,  etc., 

(La.)  147;  Snow  ».  Winchell,  74   Me.  Imp.,   etc.,   Co.  ».   McCreary,  58  Pa. 

408:  Pearson  v.  Canney,  64  Me.   188;  St.  304.    But  in  Bassetl  <r.  Governor,  11 

Smyth  V,  Titcomb,  31  Me.  281;  School  Ga.  207,  it  was  held  that  such  execu- 

Dist.  1^.  Clark,  33  Me.  482;  Waldron  v.  tion  is  returnable. 

Lee,  5   Pick.  (Mass.)  323;  Weimer  v.  Ho  Contest  by  Third  Penona.  —  Where 

Bunbury,    30    Mich.     201;     Bringard  money  is  collected  on  executions  issued 

V.  Stellwagen,  41  Mich   54;  Schuylkill,  by  the  comptroller-general   against  a 

etc.,  Imp.,  etc.,  Co.  v,  McCreary,  58  defaulting   tax    collector,    the    officer 

Pa.  St.  304;  Armstrong  v.  U.  S.,  Gilp.  must  pay  it  to  the  comptroller  directly 

(U.  S.)  399;  Den  r.  Hoboken  Land,  etc.,  and   has   no    right    to  retain   it   until 

Co.,  18  How.  (U.  S.)  272.  claims  of  third  persons  thereto  can  be 

In  Scarborough   r.  Stevens,  3  Rob.  passed  upon  by  a  court.     The  courts 

(La.)  147,  it  was  held  that  no  particular  have    no .  authority    over    the   comp- 

form  was  prescribed  by  law  for  a  war-  troller's  judgment.    Wilson  v.  Wright, 

rant  or  execution  on  behalf  of  the  state  83  Ga.  38. 

ati^iinst  the  delinquent  tax  collector.  2.  See  articles  Official  Bonds,  voL 

Kandamoa  to  Compel  Issnanoe  of  War-  15,  p.  163  ei  seg.;    Public  Officers, 

rant.  —  See  supra,  I.  i.  d.  To  Compel  vol.  17,  p.  186;  Sheriffs  and  Const a- 

AcHon  in  Aid  of  Collection,  BLES,   vol.  20,  p.  1 59  et  seq.;  SUMMARY 

Order  or  Judgment.  —  In  Georgia  it  was  Proceedings,  vol.  20,  p.  107 1. 

held  not  necessary,  though  it  might  be  Beferenee  to    State   Aooonnt.  —  On  a 

expedient,  that  such  execution  should  motion  against  a  county  trustee  and 

issue  on   an   order  or  judgment  of  a  his  sureties  the  court  may  refer  the 

justice.     Bassett  v.  Governor,  11  Ga.  matters  involved  to  a  special  commis- 

207.  sioner,  to  state  an  account  and  make  a 

The  ordinary  may  order  execution  report,  when  it  is  necessary   to  stale 

to  issue  though  he  be  one  of  the  sure-  such  an  account  and  obtain  data  on 

ties  against  whom  it  is  ordered  to  issue,  which  to  base  it;  but  if  the  trial  judge 

Walden  v.  Lee  County,  60  Ga.  296.  sees  proper  to  take  upon  himself  the 

Defeotiye  Warrant  —  Ck>naent  Kot  Pre-  labor  of  stating  the  account  and  ob- 

•omed.  —  Where  it  appears  that  the  (ax  taining  the  necessary  data  therefor,  it 

collector  requested  the  county  treasurer  is  not  a  matter  for  which  the  judgment 

to  withhold  a  warrant,  stating  that  it  will  be  reversed,  if  the  merits  of  the 

might  issue  if  he  did  not  appear  by  a  case  have  been  reached.    Gray  7'.  State, 

certain  time,  it  was  held  that  it  could  95  Tenn   319. 

not  be  assumed  without  proof  that  the  8.  State  v.  McBride,  76  Ala.  51. 

lax  collector  thereby  consented  to  the  Judgment  on  Settlement  of  Aooonnts.  — - 

issuance  of  a  defective  warrant  or  to  Jones  v.  State,  14  Ark.  770. 

the  warrant  which  actually  issued,  if  Credit  After  Judgment.  —  In  Tennessee 

it  was  defective.     Bringard    v.    Stell-  it  has  been  held  that  under  the  pro- 

wagen,  41  Mich.  54.  visions  of  the  code  a  credit  could  be 
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defaulting  tax  collectors  are  in  derogation  of  the  common  law, 
and»  as  in  all  such  cases,  are  not  favored  by  intendment.  There- 
fore a  strict  compliance  with  all  the  statutory  provisions  is  neces- 
sary,^ and  unless  such  a  remedy  is  available  under  the  statute  it 
does  not  exist.'  The  facts  which  warrant  the  issuance  of  the 
summary  process  should  appear  upon  its  face,'  and  proof  of 
delinquency  in  the  manner  provided  is  prerequisite  to  the  issuance 
of  the  warrant.^  The  tax  collector  must  have  in  his  hands  the 
statutory  means  of  collecting  taxes,  and  summary  process  will 
not  lie  against  him  for  failure  to  collect  where  he  had  no  such 
commitment  and  warrant  as  authorized  him  to  compel  payment.^ 
On  OffleUl  Send.  —  Summary  proceedings  cannot  be  had  upon  the 
official  bond  of  the  tax  collector  unless  the  bond  is  in  the  form 

obtained  from   the    comptroller  even  code  might  be  pursued  even  though  the 

after   judgment     from    the    collector,  default  occurred  prior  to  the  adoption 

Pet  ill  V,  State,  8  Heislc.  (Tenn.)  330.  of  the  code. 

1.  Alabama,  —  Ware  v.  Greene,  37  S.  Bringard  t^.  Stellwagen,  41  Mich. 
Ala.  494;  Collier  r.  Powell,  23  Ala.  579.  57:  Weimer  v.  Bunbury,  30  Mich.  201. 

Arkansas.  —  Christian     v,     Ashley  But  it  is  held  that  the  warrant  of  a 

County,    24    Arlc.    142;    Crawford    v,  county  treasurer  for  the  commitment 

Carson,  35  Arlc.  565.  of  a  delinquent  tax  collector  need  not 

Georgia,  —  Tift  v.  Griffin,  5  Ga.  185.  show  upon  its  face  what  prior  proceed- 

Kentucky,  —  Meadows  v.  Com.,  4  J.  Ings  were  had  authorizing  its  issuance. 

J.  Marsh.  (Ky.)  14.  Com.  v,  Rufif,  3  Rawle(Pa.)  95,  holding 

Maryland,  —  Sprigg  v.  State,  54  Md.  further   that   such    warrant   need   not 

469.  run  in  the  name  of  the  commonwealth, 

Michigan,  —  Bringard  v.  Stellwagen,  bat  may  run  in  the  name  of  the  county 

41   Mich.  54;  Weimer  v,  Bunbury,  30  treasurer. 

Mich.  301.  4.  Crawford  v,  Carson,  35  Ark.  565; 

Tennessee,  —  Mallory    v.    Miller,    a  Weimer  v,  Bunbury,  30  Mich.  201. 

Yerg.  (Tenn.)  113;  Boughton  v,  Sute,  In  Snow  v,  Winchell,  74  Me.  408,  it 

7  Humph.  (Tenn.)  193.  was  held  that  a  certificate  to  a  town 

During  Term  of  (Mice.  —  Summary  treasurer,  by  the  assessors,  that  ihey 
process  lies  against  the  collector  while  had  delivered  to  the  collector  the  list 
he  remains  in  office.  Owens  v.  Andrew  of  the  assessments  of  a  tax  "  with  a 
County  Ct.,  49  Mo.  372;  Hartley  v,  warrant  in  due  form  of  law  "  would 
State,  3Ga.  233,  holding  that  summary  justify  the  treasurer  in  issuing  a  war- 
process  could  not  be  had  against  one  rant  of  distress  against  the  collector 
who  had  been  ousted  as  a  usurper,  for  a  failure  to  collect  and  pay  the  taxes 
But  see  Wimpey  v.  Evans,  84  Mo.  144,  into  the  treasury  as  required  by  law, 
holding  otherwise  upon  the  ground  whether  the  warrant  so  delivered  to 
that  the  proceeding  was  not  ex pafte,  the   collector  was  or  was  not  in  fact 

The  Yenne  of  a  motion  should  be  con-  good.     Distinguishing  Pearson  v.  Can- 

formable  to  the  statute,  but  if  a  party  ney,  64  Me.  188.     See  also  Waldron  v. 

appears  and  suffers  judgment  by  nil  Lee,  s  Pick.  (Mass.)  323. 

i/iViV,  it  is  not  necessary  that  the  record  AJDIdavit  of  Illegality.  —  In    Georgia, 

should  show  the  reside nceof  the  parties,  where  a  tax  collector  denies  that  he 

Stamphill  v,  Franklin  County,  86  Ala.  owes  any  part  of  the  money  for  which 

3Q2.  execution  against  him  has  issued,  he 

2.  Carmichael  v.  Hays,  66  Ala.  543,  may  file  an  affidavit  of  illegality  and 
holding,  where  a  former  provision  as  cause  an  issue  to  be  formed  and  tried, 
to  a  summary  remedy  in  such  cases  Bridges  v.  Dooly  County,  83  Ga.  275; 
had  been  omitted  from  the  code,  that  Bassett  v.  Governor,  11  Ga.  207. 

the  remedy  was  no  longer  in  force.  5.  Pearson  v,   Canney,   64  Me.  188; 
But  in  Slate  v.  McBride,  76  Ala.  51,  Weimer  v.    Bunbury.    30   Mich.   201, 
it  was  held  that  the  summary  remedy  holding  that  a  mere  recital  In  a  war- 
by  notice  of  motion  provided  by  the  rant  against  a  collector  that  he  is  in 
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prescribed  by  the  statute;  upon  an  undertaking  which  is  not 
good  under  the  statute,  but  is  good  as  a  common-law  undertak- 
ing, the  common-law  remedy  must  be  resorted  to.^ 

c.  Election  of  Remedies.  —  The  summary  remedy  provided 
by  the  statute  against  a  tax  collector  is  not  exclusive  of  the 
remedy  by  action  on  his  official  bond,  and  the  prosecution  may 
at  its  election  pursue  either  remedy.* 

d.  Notice  and  Motion.  —  Under  the  various  statutory  pro- 
visions, a  motion  for  a  summary  judgment  against  the  tax  col- 
lector must  be  based  upon  notice,*  which  controls  the  time  when 
the  motion  may  be  made,*  and  upon  motion  based  on  proper 
notice  judgment  may  be  rendered  unless  the  defendant  appears 
and  procures  a  trial  of  the  defenses  which  he  may  plead.* 

Double  Purpose  of  Hotioo.  —  The  notice  generally  serves  the  double 
purpose  of  process  and  pleading,*  although  such  a  notice  is  not 
technically  process."' 

default  in  the  payment  of  taxes  is   a  Stamphill  v,  Franklin  County,  86  Ala. 

statement  of  a  legal  conclusion,  and  392;  Christian    v,   Ashley  County,   34 

not  a  sufficient  statement  of  jurisdic-  Arlc.  142,  holding  that  there  must  be 

tional  facts  to  authorize  its  issuance.  notice    before    judgment,    though    no 

1.  Mallory  v.  Miller,  3  Yerg.  (Tenn.)  notice  of  the  adjustment  of  the  collec- 
113;  State  V,  Starnes,  5  Lea  (Tenn.)  tor*s  accounts  is  necessary;  Wilson  v, 
545;  Boughton  v.  State,  7  Humph.  Lilly,  i  Blackf.  (Ind.)  358;  Com.  v, 
(Tenn.)  193;  Mabry  v.  Tarver,  i  Rodes,  5  T.  B,  Mon.  (Ky.)  318;  Mead- 
Humph.  (Tenn.)  94,  holding,  however,  ows  v.  Com.,  4  J.  J.  Marsh.  (Ky.)  14; 
that  the  fact  that  the  bond  is  in  less  Sprigg  v.  State,  54  Md.  469;  Brown 
than  double  the  amount  of  the  aggre-  v.  State.  8  Heisk.  (Tenn.)  871. 

gate  of  the  state  and  county  taxes  as-  Time.  —  Where  the  statute  provides 

sessed    for    certain     years    forms    no  that  the  notice  shall  be  served  five  days 

objection  to  the  rendition  of  judgment  before  the  motion  is  to  be  entered,  it  is 

by   motion,  and   distinguishing  other  not  necessary  that  the  notice  should  be 

cases  on  the  ground  that  in  the  case  served  five  days  before  the  first  day  of 

at  bar  the   penalty   of  the  bond  pre-  the  term  at  which  the  motion  is  to  be 

scribed  by  the  statute  was  not  a  specific  made.     Such  notice  is  not  technically 

sum,  but  was  to  be  double  ihe  amount  process.     Gray  v.  State,  95  Tenn.  318. 

of  the  taxes  to  be  collected,  and  in  an  4.  Com.  v,  Rodes,  5  T.  B.  Mon.  (Ky.) 

amount  fixed  by  estimate  and  compu-  318. 

tation.  5.  Sprigg  v.  State,  54  Md.  469,  hold- 

2.  Gorham  v.  Hall,  57  Me.  60;  Akers  ing  that  a  provision  of  the  code  au- 
V.  Burch,  12  Heisk.  (fenn.)  606  thorizing  the  court  to  enter  an  appear- 

SummaryProoeedingiEzolasiyaofGrixni-  a  nee  for  a  defendant  who  had  been 
nal  Prosecution.  —  In  Pennsylvania  it  has  summoned  and  failed  to  appear  did  not 
been  held  that  the  summary  remedy  apply  to  summary  proceedings  against 
provided  by  statute  against  delinquent  a  collector  and  his  sureties,  and  there- 
tax  officials  supplanted  the  remedy  by  fore  it  was  not  material  that  judgment 
indictment  for  embezzlement.  Hel-  was  rendered  without  the  entry  of  an 
lings  V.  Com.,  5  Rawle  (Pa.)  64.  appearance. 

In  ^Vrm(7«/ it  was  held  that  the  reme-  6.  Timberlake    v.    Brewer,    59   Ala. 

dies  by  imprisonment  and  the  extent  108.     See  also  articles  Sheriffs  and 

on  the  action  on  the  official  bond  were  Constables,  vol.  20,  p.  169;  Summary 

not  concurrent,  and  that  by  pursuing  Proceedings,  vol.  20,  p.  iq%2  et  seq, 

the  former  an  action  on  the  bond  was '  Waiver  by  Appeanuioo,  —  As  in  case  of 

barred.     Hartland  v,  liackett,  57  Vt.  regular  process,  the   respondent  may 

92.  waive  notice  of  motion  hy  appearance 

S.  Timberlake  v.   Brewer,   59    Ala.  to  defend.     Brown  v.  State,  8  Heisk. 

108;  Walker  v.  Chapman,  22  Ala.  116;  (Tenn.)  871. 

Armstrong  v.  State,  Minor  (Ala.)  160;  7.  Gray  v.  State,  95  Teon.  318. 
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%QAAmaf  of  Hotiee  as  PlMdlng.  —  In  respect  of  the  purpose  to 
acquaint  the  defendant  with  the  ground  upon  which  the  proceed- 
ing against  him  is  to  be  taken,  if  the  notice  is  so  plain  that  the 
defendant  cannot  mistake  the  object  of  the  motion,  it  is  sufficient 
though  it  be  wanting  in  form  and  technical  accuracy.  It  need 
not  be  as  certain  as  a  declaration.^ 

e.  By  Whom  Prosecuted.  —  Who  are  the  proper  and  neces- 
sary parties  plaintiff  in  summary  proceedings  against  defaulting 
tax  collectors  is  to  be  determined  by  reference  to  the  particular 
statute,  as  in  other  cases.*  The  proceedings  are  generally 
brought  in  the  name  of  the  obligee  in  the  bond,  when  the  pro- 
ceeding is  on  the  official  bond,  and  are  prosecuted  by  the  proper 
officer  representing  the  party  entitled  to  the  fund  or  authorized 
to  bring  such  proceeding.* 

1.  Board  of  Education  v.  Parsons,  32  15,  p.  167;  Sheriffs  and  Constables, 
W.  Va.  308;  Walker  v.  Chapman,  22  vol.  20,  p.  165;  Summary  Proceedings, 
Ala.  116;  Timberlake  v.  Brewer,  59  Ala.     vol.  20,  p.  1079. 

108.     And  see  article   Summary  Pro-  S.  Boring  r.  Williams,   17  Ala.  510, 

ceedings,  vol.  20,  p.  1085.  holding  that  a  summary   proceeding 

The  notice  in  a  motion  against  a  tax  against  a  tax  collector  may  be  insti- 

collector  and  his  sureties  should  con-  tuted  in  the  name  of  the  county  treas- 

tain  a  description  of  the  bond.     Wilson  urer;  Armstrong  v.  Stale,  Minor  (Ala.) 

V,  Lilly,  I  Blackf.  (Ind.)  358.  z6o,  holding  that  notice  to  the  collector 

Place  Where  Kotion  WUl  Be  Kade. —  and  his  sureties  need  not  be  in  the 
The  notice  need  not  be  that  the  motion  name  of  the  state;  Wheat  v.  State, 
will  be  made  at  the  court  house,  but  it  Minor  (Ala.)  199,  holding  that  the 
is  sufficient  if  it  gives  notice  that  the  notice  may  be  in  the  nafhe  of  the  state 
motion  will  be  made  before  the  Circuit  though  the  collector's  bond  is  executed 
Court  judge  then  holding  at  the  Circuit  in  the  name  of  the  governor;  Stamp- 
Court,  which  necessarily  means  at  the  hill  r.  Franklin  County,  86  Ala.  392; 
court  house.  Brown  v.  State,  8  Heisk.  Mayberry  v.  State,  i  Stew.  (Ala.)  266; 
(Tenn.)  8^.                                   <  Walker    r.    Chapman,    22    Ala.    116; 

Canse  of  AotiOB.  —  A  notice  that  the  Whitnell  v.  Justices,  4  Litt.  (Ky.) 
comptroller  will  move  for  judgment  for  147;  Meadows  :*.  Com.,  4  J.  J.  Marsh, 
a  certain  sum,  which  is  the  amount  due  (Ky.)  14  holding  that  a  motion  on  be- 
to  the  state  for  the  collection  of  taxes  half  of  the  county  against  (he  collector 
for  a  particular  year,  sufficiently  shows  alone  under  the  statute  and  not  against 
the  cause  of  action.  Armstrong  v  the  sureties  and  collector  on  his  bond 
State,  Minor  (Ala.)  160.  must  be  in  the  name  of  the  county  and 

Failure  to  Collect  or  Failure  to  Return,  not   of   the 'state;   Sprigg   ir.  State,  54 

—  Where  the  collector  is  notified  that  Md.     469;      Shepherd     v.     Hamilton 

he   will   be  moved  against  "  for  state  County,  8  Heisk.  (Tenn.)  380,  holding 

revenue  due  the  state,"  it  is  held  that  that  amotion  for  nonpayment  of  school 

this  necessarily  means  either  that  the  moneys  collected   by  a  tax    collector 

collector  has  failed  to  collect,  that  he  should  be  in  the  name  of  the  county 

has  failed  to  make  a  return  or  settle-  treasurer  and   not  in  the  name  of  the 

ment,  or  that  he  has  failed  to  pay  over  county;     Carlton   v.    State,   8    Heisk. 

the   le venue    collected;    and    that    in  (Tenn.)  18;  Board  of  Education  &.  Par- 

either  event  he  is  liable  to  a  motion  sons,  22  W.  Va.  309. 

**  for  state  revenue  due  the  state,**  and  Under  Statnte  Obviatliig  Informalities, 

therefore  the  notice  need  not  be  more  —  Under   a  statute   providing  that  a 

specific.     Brown    r.    State,    8    Heisk.  motion  will  not  be  abated,  quashed,  or 

(Tenn.)  872.  delayed  for  any  want  of  form  or  infor- 

Joinder. — Thelevy  of  two  succeeding  mality  in   prosecuting  it.it  was  held 

years  may  be  included  in  one  notice,  that  while  a  motion  against  a  tax  col- 

Whitnell  t^.  Justices,  4  Lilt.  (Ky.)  147.  lector  and   the  sureties  on   his  bond 

2.  See  articles  Official  Bonds,  vol.  should  be  in  the  name  of  the  state,  it 
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/.  Defendants.  —  So  the  question  who  are  necessary  defend- 
ants to  such  a  motion  is  controlled  by  the  particular  statute. 
Thus  it  has  been  held  that  a  motion  against  a  tax  collector  author- 
izes a  judgment  against  his  sureties,^  and  that  the  motion  will  lie 
against  the  sureties  if  the  principal  has  died  before  it  is  made  or 
notice  given.*  Under  other  statutes  it  is  held  that  the  principal 
is  a  necessary  party  '  and  that  the  unexplained  omission  of  one 
of  the  sureties  from  the  notice  will  be  fatal  to  the  proceedings.* 

g.  Judgment.  —  In  a  summary  proceeding  by  motion  the 
judgment  must  pursue  the  motion,  and  if  it  is  for  a  specific 
amount  and  is  sufficiently  certain  to  authorize  an  execution  it  is 
good.*  But  it  is  held  that  such  a  judgment  should  show  the 
facts  necessary  to  give  jurisdiction  to  the  court.* 

in  Eekoheous  Taxation  oe  Assesskeht  —  1.  Bemedy  in  Gen- 
eral. —  The  remedy  of  one  aggrieved  by  erroneous  taxation  or 
assessment  is  generally  controlled  by  statutory  regulation  under 
which  irregularities  and  errors  in  assessments  are  to  be  corrected, 
excesses  abated,  etc.,  by  application  to  certain  officers  or  to 
boards  created  for  the  purpose,''  and  by  application  or  appeal  to 
the  courts  by  the  party  aggrieved,  especially  when  the  relief  is 
refused  by  the  correcting  boards  or  officers  in  the  first  instance.® 

was   not   fatally   defective    where   the  But     in     Hardaway    v.     Chairman 

caption  was   entitled   in  the   name  of  County  Ct.,  5   Humph.  (Tcnn.)  557,  it 

the  state  and  the  record  showed  that  was  held  that  the  judgment  need  not 

the     attorney-general     appeared    and  show  that  the  tax  list  came  to  the  hands 

moved    for    judgment,    as    the   court  of  the  collector,  distinguishine  other 

might  intend  that  the  attorney-general  cases    of    summary    process    on    the 

appeared  "  on  behalf  of  the  state  "  to  ground  that  in  this  case  it  is  the  active 

complete  the  sense  and  meaning  of  the  duty  of  the  officer  to  collect  the  taxes 

motion.      Carlton   v.   State,   8   Heisk.  and  to  pay  them  over  and  10  take  all 

(Tenn.)  18.  necessary  and   proper  means  to  that 

1.  Brown  z.  State,  8  Heisk.  (Tenn.)  end. 

871.  7.  See  Am.  and  Eng.  Encyc.  of  Law, 

8.  Derrick  r.  State,  3  Lea  (Tenn.)  396.  title  Taxation, 

8.  Collier   v,    Powell,    23    Ala.    579,  8.  Alabama.  —  Weaver    v.   State,   39 

holding  that  the  notice  is  demurrable  Ala.  538. 

M  it  shows  on  its  face  that  the  principal  Connecticut.  — Yale  University  v.  New 

was  dead  before  it  issued.  Haven,  71  Conn.  316. 

4.  Ware  v.  Greene,  37  Ala.  494.  See  Iowa.  —  Smith  v.  McQuiston,  108 
further  articles  Official  Bonds,  vol.  Iowa  363;  Nugent  i^.  Bates,  51  Iowa  77; 
15.  p.  167;  Sheriffs  and  Constables.  Wilson  v.  Cass  County,  69  Iowa  147; 
vol.  20,  p.  166;  Summary  Proceedings,  Harris  v.  Fremont  County.  63  Io»a 
vol.  20,  p.  1080.  639;     Polk    County     v.    Sherman.    99 

Abatement   aa    to   Joint  Obliflror.  —  A  Iowa  60;    Smith  v.  Marshalltown,    86 

motion  against  a  sheriff  or  his  sureties  Iowa  516;  Lyons  v.  Board  of  Equaliza- 

for  his  failure  to  pay  over  the  county  tion,  102  Iowa  i;  Farmers'  L.  &  T.  Co. 

levy  is  an  action  founded  on  his  bond  v.  Newton,  97  Iowa  502. 

to  which  the  statute  authorizing  abate-  Kentucky.  —  Mossett  v.  Newport,  etc., 

ments    as   to  joint  obligors   returned  Bridge  Co.,  (Ky.  1899)  50  S.  W.  Rep. 

"  no  inhabitant"  applies.      Grayham  63;  Marion  County  Ct.  v.  Wilson,  (Ky. 

V.   Washington    County   Ct.,   g   Dana  1899)  49  S.   W.  Rep.  8;  Royer  Wheel 

(Ky.)  182.  Co.  V.  Taylor  County,  (Ky.  1898)  47  S. 

5.  Armstrong  v.  State,  Minor  (Ala.)  W.  Rep.  876. 

160.  Maryland,  —  Baltimore    v.    Canton 

6.  Graham  v.  Reynolds,  45  Ala.  578.    Co.,  63  Md.  237. 
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PlMding.  —  Although  the  statute  does  not  provide  for  any  writ- 
ten pleadings  in  case  of  an  appeal  to  the  District  Court  from  a 
board  of  equalization,  it  does  not  follow  that  when  such  plead- 
ings are  filed  they  should  be  stricken  from  the  files;  and  as  they 
simplify  and  render  certain  the  issues  to  be  tried  the  court  may, 
ir.  the  exercise  of  its  discretion,  allow  their  filing.' 

2.  Heoeasity  to  Follow  Statutory  Bemedy  —  a.  In  General.  — 
As  a  general  rule,  whenever  a  taxpayer  is  dissatisfied  with  the 
assessment  of  his  property  or  desires  to  complain  of  errors  or 
irregularities  he  should  apply  to  the  board  of  equalization  or 
other  board  constituted  by  law  for  the  purpose  of  affording  relief 
in  such  matters.' 

Nebraska,  —  Chapel     v,     Franklin  tion  attaches  when  the  appeal  is  insti- 

County,    58    Neb.    544;     Webster    v,  tuted.     Silver  v,  Schuylkill  County,  32 

Lincoln,  50  Neb.  i.  Pa.  St.  356. 

New  Hampshire,  —  Farmington  Nat.  Bnnunarj  Prooeeding  by  Aotlon.  —  In 

Bank    v.    Downing,    67    N.    H.    441;  Florida^  *'  in    all  cases   where   assess- 

Briggs*s  Petition,  29  N.  H.  550.  ments  are   made  against  any  person, 

New  York,  —  Matter  of  Lord,  78  N.  body  politic  or  corporate,  and  payment 

Y.  109.  of  the  same  shall  be  refused  upon  alle- 

Oregon,  —  Rhea  v,  Umatilla  County,  gation  of  the  illegality  of  such  assess- 

2  Oregon  298.  ment,  such  person,  body  corporate  or 

Pennsylvania,  —  Silver  v,  Schuylkill  politic,  may  apply  to  the  judge  of  the 

County,   32   Pa.   St.    356;    Hughes   v.  Circuit  Court  by  petition  setting  forth 

Kline,  30  Pa.  St.  230;  Com.  v.  Ontario,  the  alleged  illegality,  and  present  the 

eic,  R.  Co.,  188  Pa.  St.  205.  same,   together   with   the  evidence  to 

South  Dakota.  —  Grigsby   v,   Minne-  sustain  it,  and  the  judge  shall  decide 

haha  County,  6  S.  Dak.  492.  upon   the   same,  and   if   found   to   be 

Texas.  —  Scottish- American   Mortg.  illegal   shall    declare   the    assessment 

Co.    V.   Board  of    Equalization,   (Tex.  now  lawfully  made."     Rev.  Stat.  Fla., 

Civ.  App.  1898)45  S.  W,  Rep,  757.  §  1542:  Tampa  v.  Kaunitz,  39  Fla.  702, 

West    F/'r^f ma. —  Charleston,    etc..  In  Z^wiVf ana  there  is  a  proceeding  by 

Bridge  Co.  v,  Kanawha  County  Ct.,  action  and  petition  similar  to  that  in 

41  W.  Va.  658;  State  v.  South   Penn  Florida,  for  the  correction  of  errone- 

Oil  Co.,  42  W.  Va.  80.  ous  assessments.     New  Orleans  Waie 

Coiiiimiation  of  AsiawmMit  by  Ck>iirt.  —  House  Co.  v.  Marrero,  51  La.  Ann.  343. 

In  Illinois^  in  the  case  of  local  assess-  Formation  of  Issue, —  In  Florida  the 

ments,  after  the  assessments  are  made  statute    which    provides    a    summary 

they  are  confirmed  by  the  court  upon  remedy  in  court  by  petition  to  set  aside 

application  and  an  opportunity  to  con-  an  illegal  assessment  contemplates  the 

test   the  con£rmation   is  given  to  the  formation  of  an  issue  and  the  hearing 

parties.     Upon  this  proceeding  the  trial  upon  a    petition    filed.     The    petition 

is  had  before  the  court,  and  if  it  is  cannot  be  dismissed  on  a  preliminary 

foind  that  the  objectors  are  not  un-  motion  before  a  final  hearing  on  the 

justly  assessed  judgment  is  rendered  ground  that  the  evidence  filed  is  not 

confirming   the  assessment.     Herhold  such    as   is   required   by   the   statute. 

V.  Chicago,  106  III.  548.  Tampa  v.  Mugge,  40  Fla.  326;  Tampa 

AoUon  of  Board  Without  Jvriidlotion —  v.  Kaunitz,  39  Fla.  683. 

Jnrifdietion  of  Court.  —  Under  the  Penn-  1.  Farmers'  L.  &  T.  Co.  v.  Newton, 

/jVi/rr/fta  act  providing  for  an  appeal  to  97  Iowa   503,  holding   that   when   the 

the  Court  of  Common  Pleas  from  the  court  allows  the  filing  of  such  plead- 

decision  of  the  county  commissioners,  ings  in  its  discretion  copy  fees  may  be 

the  fact  that  the  commissioners  acted  properly  taxed  therefor, 

without  authorily  in  increasing  a  valua-  2.  Medland  v.  Connell,  57  Neb.  10; 

tion  does  not  deprive  the  court  of  power  Missoula  First  Nat.  Bank  v.  Bailey,  15 

to    decide    the    cause.     The    subject-  Mont.  301,  citing  Meyer  v.  Rosenblatt, 

matter  is  within  the  jurisdiction  of  the  78   Mo.  495;  Oteri  v,   Parker,  42  La. 

Court  of  Common  Pleas,  and  jurisdic-  Ann,  374;  Johnson  County  v,  Searight 
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b,  EXCLUSIVENESS  OF  REMEDY.  —  The  statutory  remedies 
thus  provided  to  a  party  to  have  objections  heard,  and  errors, 
such  as  overvaluation  and  other  matters  within  the  jurisdiction 
of  the  particular  officers  and  boards,  corrected,  are  exclusive,  at 
least  in  the  first  instance.  Courts  will  not  inquire  into  objections 
which  should  have  been  made  in  this  manner,  especially  in  the 
absence  of  an  attempt  to  pursue  the  ordinary  remedy.^ 

Cattle   Co.,  3  Wyo.  77,  and  Meade  v.  Bridge  Co.,  (Ky.  1899)  50  S.  W.  Rep. 

Haines,  81  Mich.  261.  63;  Ward  v,  Beale,  91  Ky,  60;  Royer 

Writ  of  Baview.  —  In  Oregon  the  clerk  Wheel  Co.  v,  Taylor  County,  (Ky.  1898) 

and  assessor  constitute  a  tribunal  upon  47  S.  W.  Rep.  876. 

whose  decision  a  revision  may  be  had  Louisiana,  —  State  v,  Louisiana  Mui. 

under  the  code.    They  sit  as  a  tribunal  Ins.  Co.,  19  La.  Ann.  474;  Louisiana 

after  public  notice  has  been  given  that  Btewing  Co.  v.  Board  of  Assessors,  41 

they  will  then  make  an  adjustment  of  La.  Ann.  565. 

valuations,  and  any  aggrieved  property  Maine,  —  Carlton  v,  Newman,  77  Me. 
holders  ought  to  appear  and  seek  re-  408;  Gilpatrick  v.  Saco,  57  Me.  277; 
dress  for  wrongful  or  improper  assess-  Hemingway  v,  Machias,  33  Me.  445; 
ments.  When  property  holders  do  so  Bath  v,  Whitmore,  79  Me.  182;  Rock- 
seek  a  correction  and  are  not  satisfied  land  v,  Rockland  Water  Co.,  82  Me. 
with  the  decision,  the  law  provides  no  188. 

other  remedy  but  the  writ  of  review,  Maryland.  —  O'Neal  c.'.  Virginia,  etc., 

which  is  available  within  six  months  Bridge  Co.,  18  Md.  z. 


after  the  decision.     Rhea  v,  Umatilla 
County,  2  Oregon  298. 

1.  Alabama,  — Carroll  v,  Tuskaloosa, 


Massachusetts,  —  Osborn  v.  Dan  vers, 
6  Pick.  (Mass.)  98;  Preston  v,  Boston, 
12  Pick.  (Mass.)  7;  Howe  v.  Boston,  7 


12  Ala.   173;  Lehman  v,  Robinson,  59    Cush.  (Mass.)  273;  Bourne  v.  Boston, 


Ala.  219. 

Arkansas.  —  Randle  v,  Williams,  18 
Ark.  380;  Baird  v.  Williams,  49  Ark. 
518. 

California,  —  Fall  v,  Marysville,  19 
Cal.  391;  San  Jose  Gas  Co.  v,  January, 


2  Gray  (Mass.)  494:  Bates  v.  Boston,  5 
Cush.  (Mass.)  93;  Richardson  v.  Boston, 
148  Mass.  508;  Norcross  v.  Mil  ford,  150 
Mass.  237;  Schwarz  v,  Boston,  151 
Mass.  226. 
Michigan,  —  Peninsula    Iron,    etc.. 


57  Cal.  614;  People  v,  Whyler,  41  Cal.  Co.  v.  Crystal  Falls  Tp.,  60  Mich.  510; 

351.  Caledonia  Tp.  v.  Rose,  94  Mich.  2f6; 

Connecticut, — Monroe  v.  New  Canaan,  Comstock  v.  Grand  Rapids,  54  Mich. 

43  Conn.   309;  Lewis  v,   Eastford,  44  641;  Williams  v,   Saginaw,   51   Mich. 

Conn.  477.  120;  St.  Joseph  First  Nat.  Bank  v,  St. 

Illinois,  —  Clement  v.  People,  177  111.  Joseph  Tp.,  46    Mich.   526;    Sage    v, 

144;  New  York,  etc..  Grain,  etc.,  Exch.  Burlingame,   74  Mich.   120;   Mead  v, 

V,    Gleason,     121    III.    502;     Madison  Haines,  81  Mich.  261. 


County  V,  Smith,  95  III.  328;  Felsenthal 
V,  Johnson,  104  111.  21;  Buttenuth  v, 
St.  Louis  Bridge  Co.,  123  111.  535; 
Porter  v,  Rockford,  etc.,  R.  Co.,  76  III. 
561. 

Indiana,  —  Senour  v,  Matchett,  140 
Ind.  636;  Jones  v.  Cullen,  142  Ind.  335; 
Small  V,  Lawrenceburgh,  128  Ind.  231. 

Iowa.  —  Smith  v,  McQuiston,  108 
Iowa  363;  Nugent  v.  Bates,  51  Iowa 


Mississippi.  —  Yazoo  Delta  Invest. 
Co.  V,  Suddoth,  70  Miss.  416. 

Missouri, —  Deane  v,  Todd,  22  Mo.  90. 

Montana,  —  Northern  Pac.  R.  Co.  v, 
Patterson,  10  Mont.  90;  Missoula  First 
Nat.  Bank  v.  Bailey,  15  Mont.  301. 

Nebraska. —  Kittle  v.  Shervin,  11 
Neb.  65;  Chapel  v.  Franklin  County, 
58  Neb.  544,  citing  Sioux  City,  etc.,  R. 
Co.  V.  Washington  County,  3  Neb.  30, 


77;  Wilson  v,  Cass  County,  69  Iowa    and  McGee  v.  State,  32  Neb.  149. 
147;    Harris    v.   Fremont  County,   63        Nevada.  —  State  v.    Wright,  4  Nev. 
Iowa  639;  Missouri   Valley,   etc.,  R.,     251. 

etc.,  Co.  V.  Harrison  County,  74  Iowa  New  Hampshire,  —  Brown  v,  Con- 
283;  Smith  V.  Marshalltown,  86  Iowa  cord,  56  N.  H.  375;  Farmington  Nat. 
516;  Bogaard  v.  Independent  Dist.,  93    Bank  v.  Downing,  67  N.  H.  441. 

New  Jersey.  —  State  v.  Matthews,  40 

N.  J.  L.  268';  State  v.  Snedeker,  42  N. 

J.  L.  76;  Appelget  v.  Pownell,  49  N,  J. 


17 


Iowa  269;  Mackloi  v.   Davenport, 
Iowa  379. 
Kentucky. —  Mossett  v,  Newport,  etc., 
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c.  Waiver  of  Objections  —  Failure  to  Resort  to  Stat- 

UTORY  Remedy.  —  The  statutory  provisions  for  the  correction 
of  errors  in   taxation   or  assessment   being,   as    above   stated, 

L.  169;  Slate  V,  Danser,  23  N.  J.  L.  ment  *'  not  lawfully  made,'*  the  statu- 

552;  State   V,    Piatt,  24  N.  J.  L.  T08;  torjr  remedy  cannot  be  pursued  if  the 

State   V.   Powers,    24    N.    J.    L.  406;  assessment  is  lawfully  macTe  and  relief 

Central  R.  Co.  v.  State  Board  of  As-  is  demanded   on   account  of    matters 

sessors,  4q  N.  J.  L.  i;  State  v.  Dicker-  which  occuired  after  the  making  of  the 

son,  25  N.  J.  L  431;  Slate  v.  Ross,  23  assessment,  but  which  rendered  the  as- 

N.  J.  L.  517;  State  v.  Quaife,  23  N.  J.  sessment  inequitable  or  made  it  illegal 

L.  90;  State  V.  Massaker,  25  N.  J.  L.  to  collect   taxes   that  were  legally  as- 

531:  State  V,  Grey,  29  N.  J.  L.  380.  sessed.    Tampa   v.    Kaunitz,    39  Fla. 

New  York.  —  Brooklyn  El.  R.  Co.  v.  683. 

Brooklyn,  (Supra.  Cl.  Spec.  T.)  16  Misc.  Under  the  cod?  provision  in  Oregon 

(M.  Y.)  416;  People  V.  Tax,  etc.,  Com'rs,  (Hiirs  Annot.  Laws  Oregon,  g  2778), 

99  N.  Y.  254;  Jamaica,  etc..  Road  Co.  the  judge,  clerk,  and  assessor  of  the 

V,  Brooklyn,  123  N.  Y.  375;  In  re  Mc-  several  counties  of  the  state  are  made 

Lean,  (Supm.  Ct.Gen.  T.)6N.Y.  Supp.  to  constitute  a  board  of  equalization 

230.  with  power  "  to  examine  and  correct 

North  Carolina,  — Covington  v.  Rock-  the  assessment  rolls  of  their  respective 

ingham,  93  N.  Car.  134.  counties  and  to  increase  or  reduce  the 

Ohio,  —  Sherard  v,  Lindsay,  7  Ohio  valuation  of  property  assessed,"  being 

Cir.  Dec.  245.  required  to  continue  sittings  from  day 

Ofegon.  —  Rhea  v,  Umatilla  County,  to  day  until  the  examination  is  com- 

2    Oregon    298;    Shumway    v.    Baker  pleted;   but    if    this    cannot    be  done 

^      County,  3  Oregon  246;  French  v.  Har-  within  the  prescribed  time  it  is  provided 

ney  County,  33  Oregon  418.    See  also  that  the  County  Court  at  the  next  term 

Dayton  v.  Multnomah  County,  34  Ore  shall  complete  the  examination  begun 

gon  239.  by  such  board.     Under  this  statute  it 

Pennsylvania.  —  Shafer  v.  Marsh,  22  was  held  that  the  primary  tribunal  con- 
Pa.  Co.  Ct.  33;  Moore  v,  Taylor,  147  stituted  by  law  for  the  purpose  above 
Pa.  St.  481;  Black  v.  Boyd,  155  Pa.  St.  mentioned  Is  the  board  of  equalization, 
163;  Van  Nort's  Appeal,  121  Pa.  St.  and  it  is  only  when  the  board  is  unable 
118;  Hewitt's  Appeal,  88  Pa.  St.  55;  to  complete  such  work  within  the  time 
Carlisle  School  Dist.  t/.  Hepburn,  79  Pa.  prescribed  that  the  County  Court  has 
St.  159;  Stewart  v.  Maple,  70  Pa.  St.  any  power  or  jurisdiction  over  the 
221;  Clinton  School  Dist.'s  Appeal,  56  matter.  French  v,  Harney  County,  33 
Pa.  St.  315;  Hughes  v.  KKne,  30  Pa.  Oregon  418. 

St.  227;  Wharton   v,   Birmingham,  37  Bight  of  Appeal  Ck>]iilned  to  Party  Ag- 

Pa.  St.  371;  Philadelphia  v.  Thurlow,  grieved.  —  Where  the  only  appeal  pro- 

6  Pa.  Dist.  51,  39  W.  N.  C.  (Pa.)  412.  vided  by  the  statute  from  the  decision 

Tennessee,  —  Grundy  County  v.  Ten-  of  the  board  of  equalization  is  by  any 

nessee  Coal,  etc.,  R.  Co.,  94  Tenn.  295.  person  feeling  aggrieved  at  an^  assess- 

Texas.  —  Duck  v.    Peeler,   74    Tex.  ment  of  the  board  of  equalization  upon 

268;  International,  etc.,  R.  Co.  v.  Smith  matters  as  to  which  he  has  called  upon 

County,  54  Tex.  i.  it  to  correct,  alter,  or  change  in  refer- 

Utah,  —  Home  F.  Ins.  Co.  v.  Lynch,  enct  to  the  listing  or  valuation  of  his 

19  Utah  189.  property,  such   right  of  appeal  cannot 

Wisconsin,  —  Wisconsin  Cent.  R  Co.  be  extended  to  parties  other  than  those 

V.  Ashland  County,  81  Wis.  i;  Bratton  specified  in  the  act  or  to  cases  other 

V,  Johnson,  76  Wis.  430;  Boor  man  v.  than    those    prescribed.      Grigs  by    v, 

Juneau  County.  76  Wis.  550;  Lawrence  Minnehaha  County,  6  S.  Dak.  492. 

V.  Janesville,  46  Wis.  364.  Caio  Hot  Falling  imdar  Statute.  —  lo 

Wyoming.  — Johnson  County  v.  Sea-  Jowa  the  statute  (Cod^  1873,  §  841)  pro- 

righi  Cattle  Co.,  3  Wyo.  777.  vided   that  **  the   county  auditor  may 

United  States. —  Dundee  Mortg.  Trust  correct  any  clerical  or  other  error  in  the 

Invest.  Co.  v.  Charlton,  32  Fed.  Rep.  assessment  or  tax   books,   and   when 

192;  Stanley  v.  Albany,  121  U.  S.  535.  such  correction,  affecting  the  amount 

Statntory  Semedy  Bastrletod.  —  Where  of  tax,  is  made  after  the  books  have 

the  statute  provides  a  summary  remedy  passed  into  the  hands  of  the  treasurer, 

In  court  for  relief  against  an  assess-  he  shall  charge  the  treasurer  with  all 
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intended  to  give  a  specific  remedy  to  the  exclusion  of  other  reme- 
dies, a  party  coming  within  their  provisions  must  pursue  the 
remedy  at  the  time  when  it  is  made  available ;  *  and  if  a  party 
conceiving  himself  to  be  aggrieved  by  the  acts  or  decisions  of 

assessing  officers  or  boards  of  equalization  fails  to  pursue  the 

sums  added  to  the  several  taxes,  and  See  Matter  of  Gaat,  85  N.  Y.  53Q; 
credit  him  with  all  deductions  theie-  Matter  of  Pennie,  108N.  Y.  3^;  ^n^PP 
from,  and  report  the  same  to  the  super-  v,  Brooklyn,  97  N.  Y.  520;  Strusburgh 
visors."  Under  this  provision  it  was  v.  New  York,  87  N.  Y.  452,  which  was 
held  that  where  the  real  ground  of  com-  an  equitable  action  against  the  city  of 
plaint  was  not  of  an  assessment,  but  New  York  to  set  aside  an  assessment; 
was  rather  ot  the  valuation  which  was  but  the  assessment  was  not  made  under 
never  assessed,  as  in  case  of  a  clerical  the  charter  of  New  York  city,  as  the 
error  in  copying  and  entering  the  as-  land  assessed  was  situated  in  the  late 
sessment  on  the  rolls,  the  plaintiff  in  town  of  Morrisania,  and  the  assessment 
proceedings  to  compel  the  auditor  to  proceedings  Which  gave  rise  to  the 
correct  the  assessment  and  to  recover  action  were  had  in  such  town  before  it 
the  taxes  paid  under  protest  which  were  became  a  part  of  the  city  of  New  York, 
levied  upon  the  assessment  complained  Defense  on  Applieation  for  Judgment.  — - 
of  is  not  prejudiced  by  the  fact  that  he  Under  the  provision  of  a  municipal 
did  not  go  before  the  board  of  equaliza-  charter  that  the  owners  of  property  as- 
tion  for  relief.  Smith  v,  McQuiston,  sessed  may,  upon  the  city's  application 
108  lovva  363.  for  judgment  on  the  assessment  war- 
One  Ck>mplianco8iiflleiont«^  Though  an  rant,  present  and  have  determined  any 
appeal  will  not  lie  directly  from  the  as-  objection  to  the  assessment  going  to  its 
sessor  to  the  court,  complaint  first  made  validity,  it  was  held  that  the  property 
to  the  city  council  being  required,  one  owner  may  not,  when  the  city  objects, 
who  is  aggrieved  need  not  complain  maintain  an  equitable  action  to  set 
more  than  once  to  the  council.  Inger-  aside  an  assessment  and  restrain  its 
soil  r.  Des  Moines,  46  Iowa  553.  collection,  but  that  such  action  may  be 
Bapoal  of  Statute  -^  Questions  Ponding,  maintained,  and  the  validity  of  the  as- 
—  The  repeal  of  an  act  requiring  that  sessment  may  be  determined  and  the 
objections  shall  be  first  made  to  a  board  proper  relief  granted,  if  the  city  does 
of  review  does  not  affect  questions  then  not  object  to  the  presentation  of  the 
pending,  or  relieve  the  plaintiff  therein  matter  to  the  court  in  that  manner, 
from  the  necessity  of  complying  with  Albrecht  t^.  St.  Paul,  47  Minn.  531,  <^<rr. 
the  requirement.  Bratton  v,  Johnson,  rtiAW  Mayall  r.  St.  Paul,  30  Minn.  294. 
76  Wis.  430;  Boorman  v.  Juneau  1.  Thus  in  New  Hampshire^  a  peii- 
County.  76  Wis.  550.  tion  for  an  abatement  must  be  presented 
Bill  in  Equity  Treated  as  Statutory  Ap-  to  the  Supreme  Court  within  the  time 
pUeation.  —  In  New  Hampshire  it  was  prescribed  by  the  statute,  and  after  the 
held  that  the  court  had  no  jurisdiction  expiration  of  such  time  the  party  com- 
by  bill  in  equity  to  restrain  a  town  or  plaining  will  be  without  remedy, 
its  collector  from  collecting  a  tax  which  Farmington  Nat.  Bank  9.  Downing,  67 
was  illegally  assessed,  as  the  party  had  N.  H.  441;  Larkin  v,  Portsmouth,  59 
a  plain  and  ade(|uate  remedy  at  law,  N.  H.  36. 

but  that  an  application  for  an  abate-  So  where  under  the  express  provision 

ment  was  the  proper  remedy  in  such  of  the  statute  the  court  is  authorized  to 

cases.     But  it  was  further  held  that  a  entertain    a  motion   and  grant  relief 

bill,  one  of  the  prayers  in  which  was  from  the  erroneous  assessment  of  taxes 

that  the  court  abate  the  tax,  might  be  within  a  fixed  time  after  the  delivery 

considered  and  treated  as  a  simple  ap-  to  the   treasurer  of  the  book   within 

plication  for  abatement,  if  the  neces-  which  the  taxes  are  entered,  the  mo- 

sary  preliminary  steps  had  been  taken,  lion  must  be  made  within  the  time  so 

Rockingham  Ten   Cent  Sav.   Bank  v.  prescribed,  as  the  court  cannot  grant 

Portsmouth,  52  N.  H.  17.  greater  relief  than  is  authorized  by  the 

Aa  Against  Equitable  SoUef.  —  Where  statute   which  allows  the  proceeding, 

some  statutory  form  of  relief  is  sub-  Fulkerson  v,  Bristol,  95  Va.  i. 

fltituted   for  the   equitable  action   the  Exeuso.  —  Failure  to  applv  for  abate- 

former  will  be  exclusive  of  the  latter,  ment  within  the  statutory  lime  may  be 
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remedy  available  under  municipal  charter  or  statute,  he  will  be 
deemed  to  have  waived  the  objection  so  reviewable.* 

3.  Final  and  Condnaive  Determination  —  ^i.  In  General.  —  The 
assessment  and  valuation  of  property  for  purposes  of  taxation 
are  entirely  statutorj%  and  the  right  of  the  person  or  corporation 

excused  in  cases  of  accident  or  misfor-  had  no  original  jurisdiction  of  the  sub- 
tune.  Trust,  etc.,  Co.  v.  Portsmouth,  ject-matter  of  a  pleading  for  the  cor- 
59  N.  H.  33.  rection  of  errors  in  an  assessment,  and 

Sztrafion  of  Timo  —  Olgeetioii  to  So-    its  judgment  therein  was  void. 
Mieiimont.  —  Under    the     statute    in        AV«/f«:>&>^.— Royer  Wheel  Co.  i/.  Tay- 
^i.rr<7n^'»  a  court  or  judge  (which  term     lor  County,  (Ky.  i8g8)  47  S.  W.  Rep. 
includes  county  judge  and  court  com-    876. 

missioner)  may  allow  objections  to  a  Maryland.— 0'\^e2\  v.  Virginia,  etc., 
reassessment  to  be  made  after  the  ex-  Bridge  Co.,  18  Md.  i:  Brooks  v,  Balti- 
piration  of  the  time  limited,  and  even  more,  48  Md.  265:  Baltimore  v.  Canton 
on  an  ex  parte  application.  Woodruff  v.  Co.,  63  Md.  237. 
Depere,  60  Wis.  128. 

Directory  Sutnte.  —  In  Tennessee  the 
statute  of  1875  requiring  applications 
for  abatement  to  be  made  at  a  certain 
term  of  the  County  Court,  '*  and  never 
thereafter,*'  was  held  to  be  merely 
directory  and  not  to  take  away  the 
general  jurisdiction  of  the  court  in 
sach  cases.     Nashville  Sav.   Bank  v. 


Nashville,  3  Tenn.  Ch.  362,  the  court    58  Neb.  544. 


Michigan.  —  Caledonia  Tp.  v.  Rose, 
94  Mich.  216;  Brown  v.  Grand  Rapids, 
83  Mich.  loi. 

Mississippi, — Yazoo  Delta  Invest.  Co. 
V.  Suddoth,  70  Miss.  416. 

Missouri.  —  Deane  v.  Todd,  22  Mo. 
90;  Meyer  v.  Rosenblatt,  78  Mo.  495. 

Nebraska.  —  Median  d  v.  Connell,  57 
Neb.  10;  Chapel  v.  Franklin  County, 


stating  that  it  would  incline  to  follow 
the  statute  unless  a  plain  case  for  re- 
lief and  good  cause  for  the  delay  were 
shown. 

1.  California,  —  Ferine    7/.  Forbush, 
97  Cal.  312;  McVerry  v.  Boyd,  89  Cal. 


New  Hampshire,  —  Farmington  Nat. 
Bank  v.  Downing,  67  N.  H.  441. 

New  York,  —  Citizens  Sav.  Bank  v. 
New  York,  37  N.  Y.  A  pp.  Div.  560; 
People  V.  Duguid,  68  Hun  (N.  Y.)  243; 
People    V.     Manhattan    F.    Ins.    Co.,- 


304:  Hewes  V.  Reis,  40  Cal.  255;  Emery  (Supm.  Ct.  Spec.   T.)  59  N.  Y.  Supp. 

V.   Bradford.  29  Cal.  88;    Cochran  v,  1007;  People r.  Wall. Si.  Bank,  39  Hun 

Collins,  29  Cal.  130;  Himmelmann  r.  (N.  Y.)  529;  People  r.  Tax,  etc.,  Com'rs, 

Hoadley,  44  Cal.  279;  Dorland  v.  Mc-  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  41; 

Glynn,  47  Cal.  51;  Boyle  r.  Hitchcock,  Matter  of  Winegard,  78  Hun  (N.  Y.) 

66  Cal.   129;  Blair  v.  Luning,  76  Cal.  58;  Tingue  v.  Port  Chester,  loi  N.  Y. 

134:  Jennings  z^.  Le  Breton,  80  Cal.  ii;  294;  Betts  v,  Wiiliamsburgh,  15  Barb. 

Frick  V.  Morford,  87  Cal.  579;  Fanning  (N.  Y.)  255. 

V.  Leviston,  93  Cal.  186.  North  Carolina. — Covington  v.  Rock- 

Colorado. — Breeze  z/.  Haley,  10C0I0.  5.  ingham,  93  N.  Car.  135. 


Connecticut.  —  Ferguson  v.  Stamford, 
60  Conn.  432. 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
HoJges,  113  111.  323;  Preston  v.  John- 
son, 104  III.  62s;  Bloomington  v.  Chi- 
cago,  etc.,  R.  Co.,  134  III.  451,  Evans 
V.  Gage,  I  III.  App.  202;  New  York, 
etc.,  Grain,  etc.,  Exch.  v.  Gleason,  121 
III.  502. 

Indiana,  —  Rlcketts  v.  Spraker,  77 
Ind.  379  [citing  Hume  v.  Little  Flat 
Rock  Draining  Assoc,  72  Ind.  499: 
Houk  V.  Barthold,  73  Ind.  21;  Grusen- 
mcyer  v.  Logansport,  76  Ind.  549]; 
Campbell  v.  Monroe  County,  tt8  Ind. 
J19;  Senows  v.  Matchett,  140  Ind.  636. 


Oklahoma,  —  Wilson  v.  Wiggins,  7 
Okla.  517. 

Ofegon.  —  Rhea  v.  Umatilla  Couniy, 
2  Oregon  299;  West  Portland  Park  v. 
Kelly.  29  Oregon  4T2. 

Pennsylvania. — Wharton  v.  Birming- 
ham, 37  Pa.  St.  371;  Hughes  v.  Kline, 
30  Pa.  Si.  227. 

Texas.  —  Rosenberg  v.  Weekes,  67 
Tex.  578. 

Utah.  —  Home  F.  Ins.  Co.  v.  Lynch, 
19  Utah  189. 

United  States. — Dundee  Mortg.  Trust 
Invest.  Co.  v.  Charlton,  32  Fed.  Rep. 
192. 

A  Suit  to   Booover  Back  Taxoi  is  de- 


Io7va,  —  Polk  County  v.  Sherman,  99    feated  by  showing  that  objection  to  the 
Iowa  60,  holding  that  the  District  Court    overassessment  complained  of  was  not 
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whose  property  has  been  assessed  to  secure  any  review  of  its 
valuation  is  such,  and  only  such,  as  the  law  provides.  It  is 
within  the  power  of  the  legislature  to  provide  what  officer,  board, 
or  tribunal  shall  be  the  final  judge  of  the  valuation  to  be  placed 
upon  the  property  listed  for  taxation,  as  well  as  of  other  mat- 
ters relating  to  error  or  irregularity  in  the  assessment  which  fall 
within  the  jurisdiction  of  such  officer  upon  these  questions;  and 
therefore  an  appeal  will  not  lie  from  the  decision  unless  the  right 
to  such  appeal  has  been  conferred  by  statute,^  at  least  in  the 

made  before  the  board  of  equalization.  State,  82  Md.  141;  Allegany  County  v, 

Johnson  County  v.  Searight  Cattle  Co.,  Union  Min.  Co.,  61  Md.  545. 

3  Wyo.  777.  Nebraska,  —  Webster  v.  Lincoln,  50 

Olijeotion  to  Momber  of  Board.  —  The  Neb.  i,  citing  Sioux  City,  etc.,  R.  Co. 

fact  that  one  of  the  board  of  review  v,  Washington  County,  3  Neb.  40. 
was  the  oflScer  who  made  the  assess-        New  Jersey,  —  Stale  v.  Danser,  23  N. 

ment  does  not  relieve  a  party  aggrieved  J.  L.  552;  State  v.  Piatt,  24  N.  J.   L. 

from  appearing  before  the  board  and  108;  State  v.  Powers,  24  N.  J.  L.  406; 

contesting  the  assessment  on  account  State  v.   Dickersou,  25  N.  J.   L.  430; 

of  irregularity.     Bratton  v.  Johnson,  State  v.  Ross,  23  N.  J..L.  517;  State  v, 

76  Wis.  430.  Quaife,  23  N.  J.  L.  90. 

Wftiyer  of  Objeotion  Taken.  —  A  party        Pennsylvania.  —  Clinton  School  Dist. 

who,  though  objecting  to  the  legality  Appeal,   56    Pa.   St.   315;    Hughes  v. 

of  the  meeting  of  a  board  of  review  on  Kline,  30  Pa.  St.  227;  Wharton  v,  Cass 

the  ground  that  it  is  not  held  at  the  Tp.,  42  Pa.  St.  35S. 
proper    place    or    on    proper     notice,         Washington, — Olympia  Water  Works 

appears    and    submits   voluntarily   to  v,  Thurston  County,  14  Wash.  268  [cit- 

the  board,  offering  evidence  and  asking  ing  People  v.  Lots  in  Ashley,  122  III. 

for  a  decision  on  the  merits,  waives  the  297;  Atty.-Gen.  v,  Sanilac  County,  42 

objections  taken.     State  v.  Cooper,  59  Mich.  72;  McDonald  r.    Escanaba,  62 

Wis.  666.  Mich.  555;  State  Railroad  Tax  Cases, 

Objeotion  Made  as  Waiyer  of  Others. —  92  U.  S.  575];  Knapp  r.  Kings  County. 

Where  the  owner's  agent  appears  and  15   Wash.    541;    Buchanan   v,   Adams 

objects  to  the  valuation  only,  he  waives  County,  15  Wash.  699. 
objections  to  the  mode  of  assessment.         Under  the  legislative    provision   in 

Hilton  V.  Fonda.  86  N.  Y.  339  New  Jersey  that  in  case  any  property 

Before  Certiorari.  —  Where  a  corpora-  of  any  railroad  which  has  been  as- 
tion  sought  by  certiorari  to  review  an  sessed  by  local  authority  shall  also  be 
assessment  on  the  ground  of  overvalu-  assessed  by  the  state  board  of  assess- 
ation  or  irregularity,  it  was  held  that  ors,  the  Supreme  Court  or  any  three 
it  could  not  succeed  because  it  omitted  justices  thereof,  to  be  assigned  by  the 
to  apply  to  the  tax  collectors  for  relief  chief  justice,  shall  determine  in  a  sum- 
under  the  statute..  People  z/.  Tax,  etc.,  mary  manner  by  which  assessment  the 
Com'rs,  99  N.  Y.  257;  People  v.  Tax,  property  has  been  lawfully  asse<;sed,  it 
etc.,  Com'rs,  (Supm.  Ct..  Gen.  T.)  4  N.  was  held  that  the  tribunal  constituted 
Y.  Sapp.  41;  Matter  of  Winegard,  78  of  such  three  judges  is /r^  ^<2r  t/iV^  th«s 
Hun  (N.  Y.)  58.  Supreme  Court,  and  that  its  determi- 

1.  Illinois.  -^  Keokuk,    etc..    Bridge  nation   of  questions   of   fact   is   final. 

Co.  V.  People,  185  III.  276;  Worthing-  Morris,  etc.,  R.  Co.  v.  Newark,  63  N. 

ton  V.  Piks  County,  23  111.  363;    Mor-  J.  L.  310. 

gan  z;.  Smithson.  9  111.  368;  Evans  z/.        Miniiterial  Act  —  I^jnnction. — In  OAio 

Gage,    I    111.    App.    206;    Ohio,    etc.,  the  proceeding  of  an  auditor  in  mak- 

R.  Co.   V.    Lawrence    County,  27   III.  ing  additions  to  the  valuation  of  prop- 

so.  erty  returned  for  taxation  is  held  to  be 

Indiana.  —  Cleveland,   etc.,    R.   Co.  a  ministerial  act  which  cannot  be  re- 

V,  Backus,  133  Ind.  541.  viewed   on   error.     Under  the  statute 

Maryland.  —  Salisbury     Permanent  the  remedy  for  mistakes  or  errors  in 

Bldg.,  etc.,  Assoc.  V.  Wicomico  County,  such  cases  is  by  injunction.     Musser 

86   Md.   621:    Consumers'   Ice  Co.  v.  z/.  Adair,  55  Ohio  St.  466. 
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absence  of  fraud.  ^  And  where  an  appeal  to  a  court  from  the 
action  of  assessing  officers  or  boards  is  allowed,  but  no  further 
appeal  from  the  judgment  of  the  court  is  provided,  such  judg- 
metit  is  final  and  conclusive.* 

ColUttoral  Attaek.  —  When  the  statutory  remedy  for  objecting 
thereto  has  been  neglected,  the  assessment  itself,  as  well  as  the 
determination  of  supervisory  tribunals  or  courts  and  the  proceed- 
ings of  tribunals  with  special  and  limited  statutory  powers,  is 
ordinarily  conclusive  and  final  and  cannot  be  collaterally  reviewed 
by  the  courts.  • 

1.  Evans  v.  Gage,  i  111.  App.  206;  etc.,  R.  Co.  v,  Erie  Coanty,  48  N.  Y. 
Peninsula  Iron,  etc.,  Co.  v.  Crystal  93;  Barhyte  t/.  Shepherd,  35  N.  Y.  238; 
Falls  Tp.,  60  Mich.  510.  Genesee  Valley  Nai.  Banic  v,  Living- 

2.  Marion  County  Ct.  p.  Wilson,  (Ky.  sLon  County,  53  Barb.  (N.  Y.)  223; 
1899)49  S.  W.  Rep.  8;  Scottish- Ameri-  Brooklyn  £1.  R.  Co.  v,  Brooklyn, 
can  Mortg.  Co.  v.  Board  of  Equaliza-  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.) 
tion,  (Tex.  Civ.  App.   1898)  45  S.  W.  416. 

Rep.  757.  Oklahoma,  —  Wilson    v.    Wiggins,  7 

Appeal  hy  City  After  Appeal  from  As-  Okla.  517. 

■etsment.  —  Although   under  a  statute  Oregon,  —  West     Portland    Park    v, 

giving  to  persons  aggrieved  by  an  as-  Kelly,  29  Oregon  412. 

sessment  the   right   10  appeal    to  the  Pennsylviana,  —  Hughes  v.  Kline,  30 

District  Court  from  the  determination  Pa.  St.  230;  Nichols  v.  Wilkesbarre.  9 

of  the  board  of  equalization  the  city  Kulp  (Pa.)  371. 

or  board  may  have  no  right  to  appeal,  United  States,  —  Adams  Express  Co. 
yet  under  the  statute  which  gives  to  v,  Ohio,  165  U.  S.  229;  Stanley  v,  Al- 
the  Supreme  Court  appellate  jurisdic-  bany,  Z2i  U.  S.  535. 
tion  over  the  judgments  of  courts  of  In  Farmington  Nat.  Bank  v.  Down- 
record,  in  special  proceedings,  the  city  ing,  67  N.  H.  441,  it  was  held  that  a 
may  appeal  to  the  Supreme  Court  from  stockholder  could  not  avail  himself  of 
the  judgment  of  the  District  Court  on  the  defense  that  his  bank  stock  was  not 
appeal  thereto  by  the  person  aggrieved,  taxable  or  that  the  tax  was  excessive. 
Farmers'  L.  &  T.  Co.  v.  Newton,  97  because  the  assessment  was  in  the  na- 
lowa  503;  Davis  v.  Clinton,  55  Iowa  ture  of  a  judgment  and  could  not  be 
549.  impeached  collaterally,  but  his  remedy 

8.  Arkansas.  —  Clayton  v,  Lafargue,  was  by  an  appeal  from  the  assessment 

23  Ark.  137.  as  provided  by  the  statute. 

IlHmns,  —  Peoria  v,  Kidder,  26   111.  Whenever  a  question  of  fact  is  sub- 

351.  mitted  to  a  special  tribunal,  its  decision 

Indiana, — Jones  z^.  Cullen,  142  Ind.  creates  something   more  than   a   pre- 

335;  Senour  v.  Matcheti,  140  I nd.  636.  sumption  of  fact;    and  if  such  deter- 

Kentucky,  —  Louisville  Water  Co.  v.  mi  nation  comes  into  inquiry  before  the 

Clark,  94  Ky.  47.  court  it  cannot  be  overthrown  by  evi- 

Maryland.  — Consumers'  Ice  Co.  v,  dence  going  only  to  show  that  the  fact 
State,  82  Md.  141;  Allegany  County  v,  was  otherwise  than  so  found  and  de- 
Union  Min.  Co.,  61  Md.  545.  termined.     The  only  questions  which 

Afississippi.  —  Yazoo,  etc.,  R.  Co.  v,  can  arise  between  an  individual  claim- 
Ad  ^ms,  73  Miss.  662.  ing  a  right  under  the  acts  done  and  the 

Missouri, — Deane  v.  Todd,  22  Mo.  92.  public,  or  any  person  denying  its  valid- 

Montana,  —  Missoula  First  Nat.  Bank  ity,  are  power  in  the  officer  and  fraud 

V.  Bailey,  15  Mont.  301.  in  the  party.     Adams  Express  Co.  v, 

Nebraska,  —  Burlington,  etc.,  R.  Co.  Ohio,    165   U.   S.   229:  Yazoo,  etc,  R. 

V,  Seward  County,  10  Neb.  211.  Co.  v,  Adams,  77  Miss.  764;  Consumers' 

New  York,  —  Austen  v.  Westchester  Ice  Co.  v.  Slate,  82  Md.  141. 

Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen.  Prooeedings  Judicial  in  Katnre.  —  Pro- 

T.)  8  Misc.  (N.  Y.)  11;  Smyth  v.  Inter-  ceedingsof  commissioners  of  taxes  and 

national   L.  Assur.  Co.,  (C.  PI.  Spec,  assessments  in  making  assessments  for 

T.)  35   How.   Pr.  (N.  Y.)  126;  Swift  v,  the  purpose   of   taxation,  and   of  city 

Poughkeepsie,  37  N.  Y.  511;  Buffalo,  authorities  in  levying  taxes  based  on 
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AoUon  Beyond  Jorlidiotion.  —  But  proceedings  of  tribunals  which  are 
invested  with  limited  and  statutory  powers  are  conclusive  and 
final  in  the  absence  of  an  appeal  expressly  given  by  statute  only 
so  far  as  such  tribunals  act  within  the  scope  of  their  powers. 
When  they  transcend  the  lawful  limit  of  such  powers  their  acts 
are  neither  final  nor  conclusive.* 

b.  Legality  of  Tax  or  Assessment  Involved.  —  In  many 
of  the  cases  heretofore  cited  in  this  section  the  courts  broadly 
adopt  the  rule  of  the  exclusiveness  of  the  jurisdiction  of  the 
special  tribunals  and  of  the  finality  and  conclusiveness  of  their 
determinations  even  upon  the  very  legality  of  an  assessment. 
There  is  great  confusion  and  conflict  of  authority  in  this  respect, 
however.*  For  example,  it  is  held  that  a  stockholder  cannot 
defend  an  action  for  the  collection  of  a  tax  either  upon  the  ground 
that  that  stock  was  not  taxable  or  that  the  tax  is  excessive.'  In 
many  jurisdictions  the  finality  of  the  proceedings  of  assessing 
officers  or  the  rule  as  to  the  exclusiveness  of  the  remedy  for  the 
correction  of  assessments  before  special  officers  or  tribunals  is 
not  allowed  to  the  extent  of  depriving  a  party  of  the  privilege  of 
prosecuting  or  defending  his  right  on  the  question  of  the  very 
legality  of  the  tax.^ 

Buch  assessments,  are  judicial  in  their  charters  providing  that  aggrieved  prop- 
nature  and  can  be  reviewed  and  ques-  erty  owners  may  appeal  from  the  de- 
tioned  in  courts  only  by  writs  of  cer-  cisions  of  assessing  officers  to  a  court 
tiorari  prosecuted  by  the  party  ag-  of  justice,  the  city  council,  the  board 
grieved.  People  v.  Manhattan  F.  Ins.  of  public  works,  or  some  other  body 
Co.,  (Supm.  Ct.  Spec.  T.)  59  N.  Y.  constituted  a  tribunal  of  review,  where 
Supp.  1007:  People  V,  Wall  St.  Bank,  the  proceedings  are  void  or  the  objec- 
39  Hun  (K.  Y.)  528;  Genesee  Valley  tion  taken  is  not  remediable  upon  ap- 
Nat.  Bank  v,  Livingston  County,  53  peal  a  failure  to  appeal  is  no  waiver  of 
Barb.  (N.  Y.)  223.  the  objection.     Perine  v.  Forbush,  97 

1.  Consumers'  Ice  Co.  v.   State,   82  Cal.  305;  Frick  v.  Morford,  87  Cal.  579; 
Md.  141.  Brock  v,  Luning,  89  Cal.  316;  McBean 

2.  When  an  I^jnnotion  Will  Lie  to  re-  v.  Redick,  96  Cal.   191;    Mannintr  v, 
strain  the  enforcement  of  a  tax,  or  a  Den,  90  Cal.  610. 

tax  sale,  or  to  set  aside  a  tax  deed,  is  Exoen  of  Authority.  —  Where  the  tax 

in  general  the  question  upon  which  this  commissioner  exceeds  his  authority  by 

conflict  is  most  prominently  brought  to  assessing  for  taxation  unissued  shares 

view.     See  Am.  and  Eng.   Encyc.  of  of  stock,  it  is  held  (hat  the  corporation 

Law,  titles  Injunctions^  vol.  16,  p.  337;  may  resist  the  collection  of  the  tax,  not- 

Taxation,  withstanding  it  did  not  resort  to  the 

3.  Farmington  Nat.  Bank  c/.  Down-  statutory    remedy   by  appeal    to    ihe 
ing:.  67  N.  H.  441.  comptroller  and  treasurer  sitting  as  a 

'4.  McGehee  v,   Mathis,  21  Ark.  40;  board  of  review.     Consumers'  Ice  Co. 

Illinois  Cent.  R.  Co.  v.  Hodges,  113  111.  v.  State,  82  Md.  132. 
323;    Rosehill  Cemetery  Co.   v.  Kern,         In    Missouri    the    officers    or    court 

147    III.    493;    Hubbard    v.    Johnson  charged  with  the  levying  of  taxes  on 

County,  23  Iowa  130;  Powers  &.  Bow-  the  distributable  property  of  a  railroad 

man,  53  Iowa  359;  Consumers'  Ice  Co.  company  are  held  to  SLCtiHinzntum  and 

7'.  State,  82  Md.  132;  Preston  t/.  Bos-  not  judicially.    The  taxes,  to  be  a  valid 

ion.  12  Pick.  (Mass.)  7;    Auditor  Gen.  charge  against  the  property,  must  be 

V.  Chandler,  108  Mich.  569;  Olympia  v,  levied  in  accordance  with  the  statute, 

Stevens,  15  Wash.  601.    See  also  State  and  the  tribunal  provided  by  the  stat- 

V.  Ramsay,  61  N.  J.  L.  194.  ute  for  determining  whether  they  were 

Void  AfSMimont.  —  Under  municipal  so  levied  is  the  Circuit  Court.     State  v. 
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Bzempt  Proper^.  —  So  it  is  held  in  some  cases  that  if  exempt 
property  is  assessed  it  is  not  necessary  that  the  owner  should 
take  notice  of  the  illegality  or  appear  before  local  tribunals  in 
that  regard  in  order  to  take  advantage  of  the  illegal  assessment.^ 

Krand.  —  The  exclusiveness  of  jurisdiction  in  special  tribunals  is 
held  to  relate  only  to  the  correction  of  errors  in  particular  mat- 
ters provided  for,  and  does  not  prevent  a  party  from  resorting  to 
the  ordinary  tribunals  for  remedy  against  an  assessor  or  the 
assessment  when  the  assessor  or  special  tribunal  acts  corruptly  or 
with  malice.* 

Hannibal,  etc.,   R.  Co.,   135  Mo.   618  is  not  done  and  the  assessment  is  not 

Uiting  Jones  v,   Driskill,  94  Mo.  190;  reviewed  by  certiorari,  the  party  can- 

Boyd  V.  Ellis,   107  Mo.  400;  Smith  v,  not  resort  to  an  action  to  set  aside  the 

Nelson,  no  Mo.  553;  State  v,  St.  Louis,  assessment  and.recover  the  taxes  paid; 

etc.,  R.  Co.    Z17  Mo.  z].  and   the   rule   that  assessors  have   no 

1.  Rosehill  Cemetery  Co.  V.  Kern,  147  jurisdiction   10  assess,  and  boards  of 

III.  483;  Illinois  Cent.  R.  Co.  1^.  Hodges,  supervisors    to    tax,  certain    property 

113   III.   323:    Powers  V,  Bowman,  53  wholly  exempt  from  assessment  and 

Iowa  359;    Macklot  v.   Davenport,   17  taxation   is   not  applicable   to  a  case 

Iowa  379;  Salisbury  Permanent  Bldg.,  where  only  a  proportionate  part  of  the 

etc.,  Assoc.   V,  Wicomico  County,  86  property  assessed  is  exempt  from  tax- 

Md.  621.  ation.     Worden  v,  Oneida  County,  35 

On  the  Other  Hand,  it  has  been  held  N.  Y.  App.  Div.  206  \ciHng  Brodericlc  r. 

that  this  question  cannot  be  raised  col-  Yonkers,  22  N.  Y.  App.  Div.  448;  U.  S. 

laterally,  as  on  a  bill  for  an  injunction.  Trust  Co.  &.  New  York,  144  N.  Y.  488]; 

but  that  it  may  be  determined  on  cer-  Matter  of  Baumgarten,  39  N.  Y.  App. 

tiorari  where  the  statute  does  not  allow  Div.  174. 

an  appeal.     Yazoo,  etc.,  R.  Co.  v.  Ad-  8.  Macklot  v.    Davenport,    17   Iowa 

ams,  73  Miss.  657.  387  {citing  Fuller  r.  Gould,  20  Vt.  643; 

And  it  is  further  held  in  other  cases  Hershey  v.  Fry,  i  Iowa  593].     See  also 

that  one  entitled  to  an  exemption  from  Olympia    v.   Stevens,    15   Wash.   601; 

taxation  on  the  ground  that  his  prop-  Home  F.   Ins.  Co.  v.  Lynch,   19  Utah 

crty  has  been  listed  in  another  state  or  189;  West  Portland  Park  v,  Kelly,  29 

in  another  county  in  the  territory  must  Oregon  412;  Brown  v,  Oneida  County, 

claim  such  exemption  by  making  oath  103  Wis.  149;  Shawneetown  First  Nat. 

to  the  above  facts  before  the  assessors.  Bank  v.  Cook,  77  111.  622;  Pacific  Hotel 

as   required   by  statute,    and    cannot  Co.  v.  Lieb,  83  III.  602. 

otherwise  resort  to  the  remedy  by  in-  Remedy  Before  Board.  —  But  in  Moody 

junction.     Wilson  v,  Wiggins,  7  Okla.  v.  Galveston,  21  Tex.  Civ.  App.  16,  it 

517.  was  held  that  where   the  assessor  is 

In  New  York^  under  the  doctrine  alleged  to  have  acted  fraudulentlv  or 
laid  down  in  the  cases  which  adhere  to  arbitrarily  in  raising  or  fixing  the  value 
the  rule  that  relief  cannot  be  had  foi  of  property,  the  remedy  to  correct  such 
overvaluation  or  irregularity  in  the  as-'  evilis  to  have  the  matter  passed  upon  by 
sessmenis  unless  the  party  complaining  the  board  of  supervisors,  and  it  cannot 
had  applied  to  the  tax  commissioners  be  set  up  in  an  action  by  the  city  to  re- 
fer rslief,  it  was  held  that  one  cannot  cover  personal  judgment  for  the  tax. 
have  relief  by  certiotari  on  the  ground  By  Statute.  —  Notwithstanding  the 
of  the  exemption  claimed  where  he  did  former  general  rule  that  the  action  of 
not  call  (he  attention  of  the  tax  com-  a  board  of  review  was  final  and  that  a 
missioners  to  the  fact  of  such  claim,  court  would  not  substitute  its  judg- 
People  V,  Tax,  etc.,  Com'rs,  (Supm.  Ct.  ment  for  that  of  such  board,  it  was  ex- 
Spec.  T.)  26  N.  Y.  Supp.  944.  pressly  provided  by  statute  in  Michigan 

Property  PartiaUy  Exempt.  —  A  pen-  that  taxes  might  be  held  to  be  illegal 

sioner  who  claims  a  reduction  in  the  if  the  supervisor  or  board  of  review 

assessment  of   realty   because   it   has  acted  fraudulently.     Pioneer  Iron  Co. 

been    partly    paid    for  with    pension  -v,  Megaunee,  116  Mich.  430. 

money  must  make  his  claim  before  the  Fln&igs.  —  In  an  action  to  set  aside 

assessors  on  grievance  day,  and  if  this  taxes  on   the  ground  that  the  assess- 
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* 

4.  Beassessment  —  Under  various  statutes,  when  the  invalidity 
of  the  assessment  is  determined  in  the  course  of  a  judicial  pro- 
ceeding the  court  may,  upon  annulling  it,  order  a  reassessment 
or  correct  an  error  as  to  the  particular  parties  complaining. '  And 
sometimes  upon  determining  that  the  assessment  is  in  part  invalid 
the  court  should  stay  proceedings  until  a  reassessment  can  be 
made  out,*  and  cannot  proceed  to  judgment  in  such  a  case  with- 
out ordering  a  reassessment.' 

On  Appeal.  —  Where  an  appeal  to  a  court  is  provided  from  the 
decision  of  a  board  on  application  for  a  reduction,  the  court  has 

ment    is    illegal,    statements    in    the  Kingsley  v,  Marathon  County,  49  Wis. 

opinion  of  the  judge  that  he  acquits  649. 

the  board  of  bad  faith.or  *'  express  in-  8.  Monroe  v.   Ft.  Howard,  50  Wis. 

tent  to  injure  or  wrong  the  plaintiff,"  228. 

are  not  sufficient  to  overcome  the  ex-  Irregularity  Hot  Aifeeting  Whole  Tax. 

press  findings  of  the  court  that  when  —  When  the  illegality  found  does  not 

the  final  action  was  taken  by  the  board  affect  the  groundwork  of  the  tax  nor 

the    members    were    unable  to   make  all  the  property  in  the  municipality  or 

a   fair    and    impartial   determination,  assessment  district,  nor  any   property 

.Brown   v.   Oneida   County,    103    Wis.  not  involved  in  the  particular  suit,  it  is 

149.  not  necessary  to  order  a  reassessment. 

1.  Ewart  V,  Western  Springs,  180  111.  Brown  v.  Oneida  County,  103  Wis.  149; 
318;  Crossley   7j.  East   Orange,  62   N.  Hixon  v.  Eagle  River,  91  Wis.  649. 

J.   L.  583;  People  V,   Fraser,  74  Hun  Confined  to  Proceedings  to  Set  Adde. — 

(N.  Y.)  282,  holding  that  where  it  ap-  The    statute    relates    only   to   actions 

pears  on  certiorari  to  review  an  assess-  brought  to  avoid  or  set  aside  taxes  or 

ment  of  stock  thut  the  relator's  assess-  tax  proceedings  which  arc  purely  equi- 

ment  cannot  be  made  to  conform  to  the  table   actions,   and   not  to  actions   to 

assessments    against  other  taxpayers  recover  the  amount  of   taxes  illegally 

without  rating  the  stock  below  its  full  collected  which  are   purely  actions  at 

value,  the  assessment  must  be  stricken  law.     Ruggles  v.  Fond  du  Lac,  53  Wis. 

from  the  roll;  People  z/.  Barker,  (Supm.  442. 

Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  497,  Facts  Appearing  by  Admission  on  Bee- 
wherein  it  was  held  that  after  a  reas-  ord.  —  Stat.  Wis.,  §  1210^,  provides 
sessment  under  an  order  of  the  Court  of  ihat  if  the  court  shall  be  of  the  opinion. 
Appeals  on  an  appeal  from  the  Supreme  after  a  hearing  in  that  behalf  had,  that 
Court,  in  certiorari  proceedings  to  re-  for  any  reason  affecting  the  ground- 
view  the  assessment  the  Supreme  Court  work  of  a  tax  and  all  the  property  in 
may  order  a  return  by  commissioners  any  municipality  or  assessment  dis- 
of  taxes  of  their  proceeding[s  at  the  in-  trict,  such  assessment,  tax,  or  tax  pro- 
stance  of  the  party  feeling  aggrieved  ceeding  should  be  set  aside,  it  shall 
by  such  assessment;  Baltimore,  etc.,  immediately  stay  all  proceedings  in 
R.  Co.  7J.  Bellaire,  60  Ohio  St.  301,  *such  action  and  in  all  other  acticns 
holding  that  in  an  action  by  a  munici-  brought  to  set  aside  such  tax  until  a 
pal  corporation  to  enforce  a  street  con-  reassessment  of  the  property  can  be 
cession,  if  the  petition  shows  that  the  made.  In  Griggs  v.  St.  Croix  County, 
assessment  was  not  legally  made  the  20  Fed.  Rep.  341,  it  was  held  that  this 
court  must,  under  the  statute,  deter-  applies  as  well  where  the  fact  appears 
mine  the  proper  amount  of  the  assess-  by  admission  upon  the  record  as  by  the 
ment,  award  judgment  therefor,  and  finding  of  the  court  upon  an  issue 
order  a  sale  of  such  portions  of  the  land  joined. 

as    may    be    found    properly   charge-  Judgment  by  De&ult.  —  But  in  an  ac- 

able.  tion  to  set  aside  a  tax  certificate  it  was 

2.  Johnston  v.  Oshkosh,  65  Wis.  473;  held  that  if  the  defendant  fails  to  an- 
Monroe  v.  Ft.  Howard,  50  Wis.  228;  swer,  final  judgment  may  be  entered, 
PI  jiner  v.  Marathon  County,  46  Wis.  and  in  such  a  case  it  is  not  necessary 
163;  Flanders  v.  Merrimack,  48  Wis.  to  stay  proceedings  for  a  reassessment. 
567;    Single   V,   Stettin,   49  Wis.   645;  Potter  v.  Brown  County,  56  Wis.  27a. 
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jurisdiction  over  the  valuation  or  assessment  of  the  property  and 
authority  to  grant  any  relief  to  which  the  party  may  be  entitled.* 

6.  Separation  of  Legal  and  Illegal  Items.  —  In  an  action  to  annul 
an  assessment  on  the  ground  of  illegality  the  court  will  not 
declare  the  whole  assessment  to  be  unlawfully  made  if  the  illegal 
items  can  be  separated  from  the  assessment  list  without  impair- 
ing those  which  are  legal,  and  a  demurrer  to  a  petition  filed  for 
relief  against  an  illegal  assessment  should  be  overruled  if  any  one 
ground  of  illegality  stated  in  the  petition  is  sufficient  to  annul 
the  assessment.' 

6.  Certiorari  —  a.  PROPRIETY  OF  Remedy.  —  The  general 
rules  as  to  the  propriety  of  certiorari  to  review  the  action  of 
assessing  ofBcers  and  boards  have  been  elsewhere  treated.' 

LaohM.  —  There  must  be  no  laches  in  suing  out  the  writ,* 
though  it  may  be  that  there  can  be  no  limitation  as  to  time 

1.  Ex  p.  Ft.  Smith,  eic,  Bridge  Co.,  8.  Tampa   v,    Mugge,  40   Fla.   336; 

63  Ark.  465;  Lyons  v.  Board  of  Equal-  Pensacola  v,  Louisville,  etc.,  R.  Co..  31 

ization.  io3  Iowa  i,  holding  that  when  Fla.  493.     See  also  Boyle  v,  Brooklyn, 

an  appeal  is  prosecuted  from  the  action  71  N.  Y.  i,  reversing  8  Hun  (N.  Y.)  33. 

of  a  board  of  equalization  in  increasing  8.  See  article  Certiorari,  vol.  4,  p. 

the  assessment,  it  is  the  duty  of  the  ii^etseq. 

District  Court  or  the  court  to  which  the  4.  Delaware  Tp.  v.  Camden  County, 

appeal  may  be  taken  under  the  statute  53  N.  J.  L.  319;  States.  Water  Com'rs, 

to  make  a  just  and  equitable  assess-  30  N.  J.  L.  347;  State  v.  Streets,  etc., 

ment,  or  to  do  that  which  it  is  claimed  Com'rs,   38   N.    J.    L.    330;    State    v, 

the  board  of  equalization  failed  to  do;  Jersey  City,  41  N.  J.  L.  510;  Stale  v, 

that  the  appellate  court  becomes  the  Love,   43   N.   J.    L.    355;    Kirkpatrick 

assessing    tribunal,   which    is   clothed  z/.  Streets,  etc.,  Com'rs,  43  N.  J.  L.  510; 

wiih  authority  to  determine  anew  the  State  v,   Binninger,  43   N.  J.  L.  538; 

sum  in  which  the  taxpayer  is  to  be  as-  Matter  of   Lantis,   9   Mich.  334.     See 

sessed;   and   that   by   the   appeal   the  also    People    v.    Feitner,   (Supm.   Ct. 

assessment   and    equalization   are    set  Spec.   T.)  30  Misc.  (N.  Y.)  646.     And 

aside  or  superseded  and  the  assessment  see  article  Certiorari,  vol.  4,  p.  138. 

is  again  made  by  the  judgment  of  the  Delay  May  Be  Ezonied  where  it  is  due 

court;  Davis  v.  Clinton,  55  Iowa  549;  to  the  inaction   of  public  officers,  in- 

Grime»   v.    Burlington,    74  Iowa    136;  ducing  a  belief  thai  ihe  taxes  will  not 

Albia  First  Nat.  Bank  v.  Albia,  86  Iowa  be  collected.     State  v.  Manning,  41  N. 

38;    Farmingion  Nat.  Bank  v,  Down-  J.  L.  375. 

ing,  67  N  H.  441,  citing  Edes  v.  Board-  After  Due  Diligenee.  —  Certiorari  to  re- 
man. 58  N.  H.  580;  Locke  v.  Pittsfield,  view  the  action  of  a  township  drain 
63  N  H.  133;  School  Dist.  No.  tv.  Carr,  commissioner  in  laying  out  a  drain  and 
63  N.  H.  301;  School  Dist.  No.  6  v.  levying  a  tax  to  pay  for  it  was  sus- 
Selectmen,  63  N.  H.  377,  and  Boody  tained  where  the  plaintiff  had  season- 
V.  WatsDn,  64.  N.  H.  163.  ably  sought  the  proper  remedy  at  first, 

Appeal  by  City  from  CanoeUation  of  Ab-  but  had  lost  it  without  his  fault,  and 

seismeDt.  —  Where,  upon  appeal  of  the  where  its  allowance  would  not  stay  any- 

pariy  aggrieved  from   the  determina-  thing  but  the  collection  of  his  share  of 

tion  of  the  board  of  equalization  to  the  tax.     Burnett  v.  Scully,  56  Mich.  374. 

District  Court,  the  assessment  is  can-  But  where,  in  proceedings  in  a  drain 

celled   and  the  city  appeals  to  the  Su-  case,  parties  who,  eleven  months  be- 

preme  Court,  the  case  goes  to  the  latter  fore,  had  appeared  before  the  Circuit 

court  for  trial  de  novo,  and  it  is  for  that  Court  and  opposed  the  confirmation  of 

court  to  do  as  the  lower  courts  should  the  report  of  the  drain  commissioners 

have  done  on  the  evidence  adduced,  afterwards  sued  out  a  certiorari,  the 

Farmers'  L.   h  T.   Co.  v,  Newton,  97  writ  was  quashed  for  laches  in  suing 

Iowa  503.  out.     Matter  of  Lantis,  9  Mich.  334. 
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where  an  assessment  is  made  under  an  unconstitutional  law  and 
IS  absolutely  void.* 

b.  Petition.  —  The  proceeding  by  certiorari  is  instituted  by 
petition,  which  stands  in  the  place  of  a  complaint.*  Such  a 
petition  is  in  the  nature  of  a  pleading,  and  conclusions  of  fact 
need  only  be  stated ;  it  is  not  necessary  to  set  out  the  evidence 
to  support  the  conclusions.'  But  while  it  is  necessary  to  state 
only  the  resultant  facts  as  contradistinguished  from  evidentiary 
facts,  yet  those  facts  must  be  stated  in  such  a  way  as  will  justify 
the  granting  of  the  relief  sought  if  the  allegations  are  all  admitted,"* 
and  the  petition  must  set  up  the  illegality  or  error  complained 
of  and  on  account  of  which  relief  may  be  granted  and  is  sought.* 

1.  See  Traphagen  v.  West  Hoboken  commissioners  is  not  a  statement  of 
Tp.,  39  N.  J.  L.  232.  grounds  as   required   by  the   statute. 

2.  People  V.  Harlcness,  84  Hun  (N.  People  v.  Tax,  etc..  Com'rs,  (Supm. 
Y.)  447.  Ct.  Spec.  T.)  26  N.  Y.  Supp.  945.     See 

3.  People  V.  Feitner,  43  N.  Y.  App.  also  People  v,  Coleman,  (Supm.  Ci. 
Div.  198;  Matter  of  Corwin,  135  N.  Y.  Spec.  T.)  30  N.  Y.  Supp.  379. 

245:  Matterof  Nisbet,  3  N.  Y.  App.  Div.  Unequal  Asieifmeiit.  —  Where  it  is 
171;  Rochester  R.  Co.  v.  Robinson,  133  alleged  that  the  other  assessments  on 
N.  Y.  242;  People  v.  Tax  Com'rs,  144  the  roll  were  made  at  a  lower  propor- 
N.  Y.  483.  tionate  valuation  than  that  of  the  re- 
pleading Statnte.  —  Laws  exempting  lator's  property,  and  that  his  assess- 
personal  property  fiom  taxation  need  ment  is  largely  in  excess  of  the  real 
not  be  staled  in  the  petition,  as  the  value  of  the  property  and  is  not  in  pro- 
court  will  take  judicial  notice  thereof,  portion  to  the  basis  of  valuation  adopted 
People  7/.  Tax  Com'rs,  144  K.  Y.  483.  in  making  the  other  assessments,  ihe 

4.  People  V.  Harkness,  84  Hun  (N.  case  is  sufficiently  brought  within  the 
Y.)  447.  rule  that  the  relator  must  show  a  state 

Motion  to  Make  More  Definite.  —  If  the  of  facts  from  which  a'  presumption 
allegations  in  the  petition  for  a  writ  of  justly  arises  th.'it  the  inequality  of 
certiorari  are  indefinite,  the  remedy  of  which  he  complains  will  subject  him  to 
the  defendants  is  to  move  to  have  the  the  payment  of  more  than  his  just  pro- 
allegations  made  more  definite  and  cer-  portion  of  the  aggregate  tax.  People 
tain  before  filing  their  return.  People  v.  v.  Feitner,  43  N.  Y.  App.  Div.  198; 
Budlong,  25  N.  Y.  App.  Div.  373,  ci/in^  People  v,  Webster,  49  N.  Y.  App.  Div. 
People  V.  Board  of  Assessors,  10  N.  Y.  556.  But  see  People  v.  Harkness,  84 
App.  Div.  393,  and  People  v.  McCombs,  Hun  (N.  Y.)  447, 

(Supm.  Ct.  App.  Div.)  48  N.  Y.  Supp.  So  where  a  petition  definitely  stated 

1 1 13.  that  the  valuation  placed  by  the  assess- 

5.  People  z'.  Tax  Com'rs,  144  N.  Y.  ors  upon  the  relator's  property  for  the 
485;  People  V.  Tax,  etc.,  Com'rs,  purpose  of  taxation  was  ninety-five  per 
(Supm.  Ct.  Spec.  T.)  26  N.  Y.  Supp.  cent,  of  its  actual  value,  and  that  the 
945;  People  v.  Tierney,  57Hun(N.  Y.)  valuation  placed  upon  other  property 
357  (failure  of  the  assessors  to  make  in  the  town  for  the  purpose  of  taxation 
oath  to  their  assessment  rolls);  People  was  but  fifty  per  cent,  of  its  value,  it 
V.  Valentine,  5  N.  Y.  App.  Div.  520;  was  held  that  this  was  a  clear  and  defi- 
People  V.  Feitner,  (Supm.  Ct.  Spec.  T.)  nite  assertion  of  a  fact  which,  if  true, 
30  Misc.  (N.  Y.)  646,  43  N.  Y.  App.  Div.  entitled  the  relator  to  relief,  and  that 
198;  Susquehanna  Bank  v.  Broome  the  relator  could  not  be  required,  either 
County.  25  N.  Y.  3x5.  See  also  article  in  the  petition  or  in  the  writ,  to  specify 
Certiorari,  vol.  4,  p.  145.  particular  instances  of  inequalities  in 

Exemption.  —  Where     certiorari     is  valuation,    unless    relief   was    sought 

sought  on  the  allegation  that  the  prop-  upon  that  ground.     People  v.  Budlong, 

erty  taxed  is  exempt,  the  petition  must  25  N.  Y.  App.  Div.  373. 
set  out  specifically  the  ground  of  the        Language  0/  Statute,  —  Where  it  was 

claim  of  exemption,  and  a  mere  recital  alleged  that  the  assessment  complained 

of   what    took    place    before    the  tax  of  was  erroneous  by  reason  of  over- 
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Gronndi  Hot  ProTidod  by  itotnto.  —  A  petition  which  alleges  that  the 
assessment  is  erroneous  and  specifies  grounds  of  error  other  than 
the  statute  provides  confers  upon  the  court  no  power  to  issue  the 
writ.* 

fhowing  TaldBg  of  Prolimiaary  Mops  —  A  petition  for  certiorari  to 
review  an  assessment  must  show  that  the  relator  has  taken  the 
preliminary  steps  before  the  commissioners,  as  required  by  the 
statute.' 

Amondmont  of  PotitioiL  —  The  general  principles  governing  the 
amendment  of  petitions  for  certiorari  have  been  considered  in 
another  article. •  Where  the  petition  is  bad  because  it  does  not 
sufficiently  set  up  the  ground  of  illegality,  an  amendment  cannot 
be  allowed  after  the  expiration  of  the  time  within  which  such 
petition  must  be  filed  under  the  statute,  as  otherwise  such  stat- 
ute ivould  in  effect  be  set  at  naught.^ 

c.  Direction  of  Writ  —  Parties.  —  For  treatment  of  this 
subject  reference  is  made  to  another  article  in  this  work.'^ 

d.  Return  or  Answer.  —  When  the  writ  follows  the  course 
of  the  common  law  the  return  should  be  confined  to  the  record 
which  is  to  be  removed.*    This  statement,  however,  must  be 

valuation,  or  was  unequal   in  that  it  tion   that  the   relator  duly  protested, 

had  been  made  at  a  higher  proportion-  claimed,  insisted,  and  demanded  from 

ate  valuation  than  that  of  other  real  the  commissioners  that  all  the  personal 

property  on  the  same  roll  by  the  same  property  of  the  petitioner  as  executor 

assessors,    and    that    the    petitioners  was  exempt  is  not  sufficient, 

would  be  injured  by  such  erroneous  8.  See  article  Certiorari,  vol.  4,  p. 

and  unequal  assessment,  it  was  held  157. 

that  the  petition,  being  in  the  language  4.  People  v.  Tax,  etc.,  Com'rs,  (Supm. 

of  the  statute,  was  sufficient  10  confer  Ct.  Spec.  T.)  26  N.  Y.  Supp.  947. 

upon  the  court  jurisdiction  to  issue  the  But  where  the  petition  alleged,  in 

writ:  and  it  was  not  objectionable  on  addition   to    the  allegations   of  other 

the  ground  that  it  should  have  alleged  illegality  and  error  in  the  assessments, 

that  the   propertjr  had  been   assessed  that  other  real  and  personal  property 

at   a  higher  proportionate   rate  than  in   the  city   upon   the  same   roll  was 

property  under  the  statute  generally,  assessed   at  a    smaller    proportionate 

Matter  of  Nisbet,  3  N.   Y.   App.   Div.  value  than  the  real  estate  of  the  peti- 

171,  disHnguishini^  People  v.  Badgley,  tioner,  failing,  however,  to  specify  as 

138  N.  Y.  314,  where  that  rule  was  ap-  required  by  the  statute  the  instances  in 

plied  by  the  Court  of  Appeals,  in  that  which  such  inequality  existed  and  the 

the  latter  decision  had  reference  to  the  extent  thereof,  it  was  held  that  enough 

testimony  in  the  case  and  not  to  the  was  stated  in  the  petition  to  give  to 

allegations  in  the  petition.  the  court  jurisdiction  to  issue  the  writ, 

1.  People  r.  Valentine,  5  N.  Y.  App.  and  it  was  therefore  in  its  power  to 
Div.  520.  See  also  People  v.  Feitner,  allow  an  amendment  to  the  petition 
43  N.  Y.  App.  Div.  198.  initiating  the  application  as  well  as  in 

2.  People  7'.  Tax  Com'rs,  (Supm.  Ct.  proceedings  subsequent  to  the  issuance 
Spec.  T.)  28  Misc.  (N.  Y.)  591,  holding  of  the  writ.  People  v.  Board  of  Asses- 
that  where  the  tax  law  requires  that  sors,  10  N.  Y.  App.  Div.  393. 

upon  an  appMcation  made  in  relation  5.  See  article  Ckrtiorari,  vol.  4,  pp. 

to  the  assessed  valuation  of  personal  177,  178. 

estate  the  applicant  shall  be  examined  6.  Vance  v.  Little  Rock,  30  Ark.  435, 

under  oath,  and  shall  file  with  the  as-  holding  that  if  the  return  sets  up  mat- 

sessors  a  statement  under  oath  specify-  ters  dehors  the  record,  it  should  be  ob« 

ing  the  respect  in  which  the  statement  jected  to  by  motion  to  strike  out  and 

complained  of  is  incorrect,  the  allega-  not  by  demurrer;  Whitbeck  v.  Hudson, 
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considered  in  connection  with  the  enlarged  scope  of  the  writ 
under  statutory  provisions,  as  where  the  hearing  is  not  strictly 
confined  to  an  inspection  of  the  record.^  The  return  should 
contain  a  full  statement  of  the  rulings  and  proceedings  as  far  as 
the  points  complained  of  in  the  petition  are  concerned, •  and 
should  show  that  in  such  proceedings  the  officers  whose  acts  are 
to  be  reviewed  followed  the  statute.'     But  the  writ  should  not 

50   Mich.   86,  holding  that  (he  return  pertinent  and   material    to    show  the 

cannot  be  supplemented  by  the  plain-  value  of  the  property  assessed  on  the 

tiff's  affidavit  for  the  writ.  roll  and  the  grounds  for  the  valuation 

Amendment.  —  The    plaintifif    cannot  made   by   the  assessing  officers;    and 

rely  upon  the  affidavit  for  the  certiorari  therefore  such  traverse  is  not  necessary 

to  supply  the  deficiencies  of  the  return,  in  order  to  put  in  issue  the  allegations 

but  if  insufficient  the  return  should  be  of  the  petition.     People  v.  Tax  Com'rs, 

amended.      Whitbeck  v.    Hudson,   50  (Supm.   Ct.  Spec.  T.)  28  Misc.  (N.  Y.) 

Mich.  86.     See  also  Levant  v.  Penob-  591. 

scot    County,    67   Me.   434.    And   see  2.  Levant  v.   Penobscot  County,  67 

article  Certiorari,  vol.  4,  p.  327.  Me.  429,  holding  that  the  answer  of  the 

1.  See   People  v.  Feitner,  43  N.  Y.  county  commissioners  to  a  petition  for 

App.   Div.   198;   People  v.  Chectham,  certiorari  should  contain  a  full  and  de- 

^Supm.  Ct.  Gen.  T.)  20  Abb.  N.  Cas.  tailed   statement  of  the   facts   proved 

(N.  Y.)  44;  People  v,  Zoeller,  (Supm.  and    the    rulings   thereon;    Lowell   v, 

Ct.  Spec.  T.)  15  N.  Y.  Supp.  684;  Peo-  Middlesex    County,     146    Mass.    403; 

pie  f.  Tax  Com'rs,  (Supm.  Ct.  Spec.  T.)  Farmington   River   Water   Power  Co. 

16  N.  Y.  Supp.  834.  V.  Berkshire  County,  112   Mass.   206, 

Infonnation  Inducing  Action.  —  If  the  holding  that  county  commissioners  may 
assessor  made  inquiriesother  than  those  file  an  answer  stating  in  detail  the  find- 
expressly  slated  in  the  return,  and  ings  made  by  them  if  not  stated  in  their 
upon  which  he  acted,  he  should,  in  com-  record,  and  that  the  petitioners  cannot 
pliance  with  the  terms  of  the  writ,  give  contradict  it  in  matter  of  fact;  People 
to  the  court  some  information  as  to  the  v.  Tax  Com'rs,  (Supm.  Ct.  Spec.  T.)  28 
nature,  extent,  and  direction  of  such  Misc.  (N.  Y.)  591;  Whitbeck  v.  Hudson, 
inquiries,  and  he  should  state  what  the  50  Mich.  86. 

information  was  which  he  obtained  and  What  Betnm  Brings  Up.  —  A  proper 

upon  which  he  based  his  decision;  and  return  to  the  writ  will  brins:  up  what- 

while   the    assessing    officers  are   not  ever  entered   into  or  was  necessarily 

bound  by  sworn  statements  when  they  passed    upon   in   the   decision   of    the 

have  fair  reason  or  ground  for  disbe-  question   to    be   reviewed.     Magee  v, 

lieving  them,  they  should  return  the  Cutler,  43  Barb.  (N.  Y.)  239. 

information   inducing  such   belief,  so  Further  Setnm.  —  Where  the  return 

that  the  court  may  understand  what  it  to  the  writ  shows  all  the  proceedings 

was  upon  which  they  acted.     It  is  not  had  before  the  officer  against  whom  the 

sufficient  to  state  that  the  assessor  had  writ  is  directed,  including  the  relator's 

other  information   which  he  preferred  report,  the  evidence  submitted  to  such 

to  accept,  nor  can  he  rest  upon  such  officer,  whether  oral  or  documentary, 

belief.     People  v.  Dederick,  (Supm.  Ct.  and  the  assessments  thereon  made  by 

Spec.   T.)  25   Misc.  (N.  \,)s^2^  citing  him,  the  relator  cannot  compel  a  further 

People  V.  Barker,  74  Hun  (N.  Y.)  418,  return  showing  in  addition  to  the  above 

and    People    v.    Barker,   (Supm.    Ct.  the  specific  money  or   property  upon 

Spec.  T.)  16  Misc.  (N.  Y.)  255.  which  the  tax  is  based.     Such  a  return 

Travene    of   Petition.  —  The    statute  as  made  could  work  no  injury  to  the 

does  not  require  the  officers  making  the  relators,  and  moreover  the  relators  are 

return  to  a  writ  of  certiorari  10  traverse  not  entitled  to  require  such  additional 

the  allegations  of  the  petition.     They  return,  as  the  return  made  is  all  that  is 

are  only  required  to  return  the  original  required   by   the  statute.      People   v, 

assessment  roll  or  other  original  papers  Roberts,  (Supm.  Ct.  Spec.  T.)  18  Misc. 

acted  on  by  them,  or  copies  thereof,  as  (N.  Y.)  530. 

may  be  called  for  by  the  writ,  and  to  8.  People    v.    Weaver,    (Supm.    Cl 

set  forth  such  other  facts  as  may  be  Spec.  T.)  67  How.  Pr.  (N.  Y.)  477. 
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command  any  other  return  or  a  more  extensive  return  than  the 
law  requires.' 

e.  Hearing  and  Judgment  —  HMtfing.  —  As  in  other  cases  of 
certiorari  generally,  when  the  case  is  before  the  court  on  the  writ 
no  evidence  dehors  the  record  is  admissible,  but  the  court  is 
restricted  to  an  inspection  of  the  record.*  This  rule,  however, 
is  sometimes  changed  by  statute.' 

Judgment.  —  The  proper  judgment  upon  sustaining  or  setting 
aside  on  certiorari  a  tax  or  the  proceedings  of  tax  officers  has 
been  treated  in  another  article,^  to  which  nothing  can  usefully  be 

1.  People  V.  Feitner,  (Supm.  Ct.  App.  ments  to  review  an  assessment  on  reai 
Div.)  57  N.  Y.  Sapp.  1062,  holding  that  property,  it  was  held  that  where  a 
where  a  writ  commands  a  more  exten-  question  of  fact  is  presented  as  to  an 
sive  return  bv  the  commissioners  than  overvaluation  of  the  relator's  property 
the  law  requires  it  should  be  modified  and  the  inequality  of  the  assessment, 
by  striking  out  such  pans  as  require  the  relator  has  a  legal  right  to  have 
the  unnecessary  return.  In  this  case  such  fact  determined  from  evidence 
the  writ  required  the  return  to  show  by  which  it  and  the  respondents  may  pro- 
wbat  authority  or  claim  10  authority  duce;  and  that  the  court  has  no  right 
the  assessment  was  made,  and  it  was  summarily  to  dismiss  the  proceeding 
held  that  the  authority  was  in  law  and  if  the  relator  has  requested  that  evi- 
need  not  be  pleaded.  dence  be  taken  or  that  a  referee  be  ap- 

Ckmfinad  to  Orievaaoe  Complaiiied  Of.  —  pointed  for  that  purpose.     The  statute 

Where   a   relator  sued   out  a  writ  of  in  this  regard,  while  permissive  in  form, 

certiorari   to  review  an  assessment  on  is  mandatory.     People   v,  Feitner,  43 

her  real  property  which  was  her  sole  N.  Y.  App.  Div.  108.     See  also  People 

grievance,   and   the  command  of   the  v.   Carter,    109    >f.   Y.  576;  People  v, 

writ  related  to  the  action  of  the  com-  Palmer,  86  Hun  (N.  Y.)   513;    People 

missioners  of  taxes  touching  the  assess-  v.  Tax  Com'rs,  (Supm.  Ct.  Spec.  T.) 

ment  of  her  personal  property,  it  was  16  N.  Y.  Supp.  834. 

held   that  as   the   defendants   had  as-  When  the   return  traverses  material 

sessed  her  realty  only,  and  not  her  per-  allegations  in    the   petition   or    intro- 

sonal   property,   the  command   of   the  duces    new    matter,    the    court   may, 

writ  was  evidently  a  clerical  error  and  under  the  statute,  order  that  testimony 

should  be  modified  by  striking  out  all  be  taken  by  a  referee,  if  such  course  be 

that  related  to  the  personal   property  deemed  necessary.     People  v,   Cheet- 

and  requiring  a  return  only  in  regard  ham,  (Supm.  Ct.  Gen.  T.)  20  Abb.  N. 

to  the  assessment  of  the  relator's  real  Cas.  (N.  V.)  44;  People  v.  Tax  Com'rs, 

estate.     People  z/.  Feitner,  (Supm.  Ct.  Supm.    Ct.    Spec.     T.)    10    Abb.    N. 

App.  Div.)  57  N.  Y.  Supp.  1062.  Cas.   (N.   Y.)  35;    People   v.   Zoeller, 

Relative  Facts  as  to  Other  Property. —  (Supm.   Cl.   Spec.  T.)   15   N.  Y.  Supp. 

Under    the    New    York  statute,    facts  684. 

affecting  other  property  which  are  rele-  Order  of  Reference  Not  Appealable,  — 
vant  as  showing  a  disproportionate  An  order  of  reference  and  an  order  re- 
valuation should  be  left  to  be  shown  by  fusing  to  set  such  order  aside  are  not 
the  evidence.  People  v.  Tax  Com'rs,  reviewable,  as  they  are  not  final  and 
(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  do  not  affect  substantial  rights.  Peo- 
(N.  Y.)  35.  pie  V.  Smith,  85  N.  Y.  628. 

2.  Rue  V.  Chicago,  66  III.  256;  Smith  AppUoation  for  Judgment.  —  In  Rue  v, 
V.  Jones  County.  30  Iowa  531;  State  i».  Chicago,  66  111.  256,  it  was  held  that 
Manitowoc  County,  59  Wis.  15;  Levant  the  common-law  rule  as  to  evidence  on 
V,  Penobscot  County,  67  Me.  434;  certiorari  does  not  apply  to  an  appllca- 
Charlestown  v,  Middlesex  County,  tion  for  judgment  for  assessments 
Z09  Mass.  270.  See  further  article  levied  under  the  charter  of  Chicago,  as 
Certiorari,  vol.  4,  p.  277.  in  such  cases  much  greater  latitude  is 

8.  In  New  York^  on  appeal  from  an    given  by  statute, 
order  dismissing  a  writ  of  certiorari        4.  See  article  Certiorari,  vol.  4,  p. 
against  commissioners  of  tax  assess-    301  et  seq, 
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added  save  those  cases  ivhich  touch  upon  the  practice  peculiar 
to  tax  proceedings,  or  which  are  based  upon  statutes  relating  to 
such  proceedings.^  Thus,  where  the  tax  or  assessment  as  to  the 
party  complaining  is  illegal  it  may  be  stricken  from  the  roll,'  or 
the  entire  assessment  may  be  vacated,'  though  it  is  held  that 
this  will  not  be  done  if  other  relief  can  be  granted  to  the  party 
complaining*  or  if  the  objection  does  not  affect  every  other  per- 
son on  the  assessment  roll.* 

ABSMsment  PartiaUy  Legal.  —  But  where  that  part  of  the  assessment 
which  is  legal  can  be  separated  from  that  which  is  illegal,  the 
court  may  set  aside  that  which  is  illegal  and  confirm  the  residue;* 
and  sometimes,  under  statutory  provisions,  the  court  is  permitted 

1.  Aiflrmanoe  of  Tax.  —  In  New  Jersey  and  loss  which  would  ordinarily  ensue 
it  was  held  that  where  certiorari  is  from  annulling  them  in  gross,  yet 
allowed  to  bring  before  the  court  a  where  an  equitable  adjustment  of  the 
certain  tax  assessed  against  the  relator,  expenses  for  which  the  assessment  was 
the  court,  upon  affirming  the  tax,  may  made  could  be  obtained  only  by  a 
enforce  the  payment  thereof  by  attach-  vacation  of  the  entire  proceedings,  and 
ment.     Smith  v.  State,  31  N.  J.  L.  216.  where   it  would   have  been  unjust  to 

2.  People  V.  McLean,  (Supm.  Ct.  set  aside,  the  proceedings  in  favor  of 
Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  137,  the  plaintiffs  in  certiorari  and  to  permit 
holding  that  an  assessment  of  personal  them  to  stand  as  to  another  property 
property  of  a  corporation  in  violation  owner  who  was  not  a  party  to  the  cer- 
of  the  statute  in  a  town  where  it  is  tiorari  proceedings,  the  Supreme  Court 
situated,  such  town  not  being  that  might  vacate  the  entire  assessment, 
wherein  the  principal  office  of  the  cor-  Beassestment.  —  In  State  v.  Bergen, 
poration  is  located,  will  be  stricken  34  N.  J.  L.  438,  the  entire  assessment 
from  the  roll;  People  v,  Reddy,  43  was  set  aside  because  the  charter  of  the 
Barb.  (N.  Y.)  545;  People  v.  Valentine,  town  provided  for  a  reassessment  in 
5  N.  Y.  App.  Div.  520,  and  People  v,  case  the  assessment  should  be  declared 
Eraser,  7^  Hun  (N.  Y.)  282,  which  invalid.  See  also  Elizabeth  v.  State, 
cases  hold   that  when  it  appears  that  45  N.  J.  L.  157. 

the  assessment  is  illegal  no  authority  6.  State   r.    Quaife,  23  N.  J.  L.  89; 

exists  in  the  court  to  do  any  other  act  East   Jersey   Water  Co.  v.  Roat,  (N.  J. 

than  to  strike  it  from  the  roll;  Bergen  igoo)  45  All.  Rep.  910;  Vance  v.  Little 

V.  State.  32  N.  J.  L.  490,  Rock,  30  Ark.  435;    People   v.   West- 

8.  Bergen  v.  State,  32  N.  J.  L.  490;  Chester  County,  57  Barb.  (N.  Y.)  377. 

Slate  V.  Bergen,  34  N.  J.  L.  438.  In  Massaohoietts,  under  the  statute 

4.  State  V.  Kingsland,  23  N.  J.  L.  85.  now  embodied   in   Pub.  Stat.  Mass..  c. 

5.  People  V,  Allegany  County,  15  186,  ^9,  which  provides  that  "when  the 
Wend.  (N.  Y.)  198,  holding  that  where  proceedingsof  any  tribunal  are  brought 
the  objection  is  that  the  lax  of  the  up  by  a  writ  of  certiorari  the  court  may 
relator  in  common  with  that  of  all  quash  or  affirm  such  proceedings,  or 
other  taxpayers  has  been  illegally  in-  enter  such  judgment  as  the  court  be- 
creased,  it  is  not  proper  to  annul  the  tax  low  should  have  rendered,  or  may 
as  to  the  relator  alone,  leaving  the  as-  make  such  order,  judgment,  or  decree 
sessment  to  stand  against  all  others  in  the  piemises  as  law  and  justice  may 
who  have  been  equally  affected  by  the  require,"  an  assessment  for  public  im> 
illegality.  See  also  Libby  v.  St.  Paul,  provements  may  be  quashed  to  the  ex- 
14  Minn.  248;  Bergen  v.  State,  32  N.  J.  tent  that  it  is  upon  property  of  a  county 
L.  490,  holding  that  while  in  cases  of  used  for  county  purposes,  and  conse- 
assessmfcnts  for  public  purposes  against  quently  exempt.  Worcester  County  v. 
a  large  number  of  persons  the  usual  Worcester,  116  Mass.  193. 

course  pursued  by  the  courts  in  that  But  Where  Such  Separation  Cannot  Bo 

state  was  to  vacate  them,  if  erroneous,  Made  the  tax  must  be  quashed  in  toto  or 

only  as  10  the  parties  complaining,  be-  affirmed.     People  v,  Allegany  County, 

cause  of  the  great  public  inconvenience  15  Wend.  (N.  Y.)  198. 
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to  take  any  action  which  will  result  in  the  correction  of  the  error 
complained  of.^ 

/.  Supersedeas  and  Stay  of  Proceedings.  —  At  common 

law,  after  the  writ  of  certiorari  is  allowed  all  subsequent  proceed- 
ings on  the  record  are  erroneous.*  But  upon  grounds  of  public 
policy  under  the  statutes  in  some  states  relating  to  assessment 
proceedings  the  writ  is  not  allowed  to  stay  the  enforcement  of 
the  tax  or  assessment  pending  the  inquiry  on  the  writ.' 

7.  Iiganction  —  a.  ]  URISDICTION. —  According  to  the  great  pre- 
ponderance of  authority  the  general  rule  is  that  the  collection  of 
taxes  will  not  be  restrained  by  a  court  of  equity  unless  it  appears 
that  the  complainant  has  no  adequate  remedy  by  the  ordinary 
process  of  the  law  and  that  there  are  special  circumstances  bring- 
ing the  case  under  some  recognized  head  of  equity  jurisdiction.^ 

1.  Oomotioii  of  ITnaqiial  Aiiminent  — ■  assessments,  it  is  provided  that  a  writ 

Xaaassssment.  —  People      v.     ZoeUer,  shall  not  stay  the  proceedings  of  the 

(Supm.  Ct.  Spec.  T.)  15  N.  Y.  Supp.  public   officer  in  the  collection  of  the 

684;    People   V,    Tax   Com'rs,  (Supm.  tax.     People  v.  Carter,  119  N.  Y.  557; 

Ct.  Spec.  T.)  16  N.  Y.  Supp.  S34.  People  v,  Coleman,  48  Hun  (N.  Y.)  603, 

Where  assessments  are  erroneously  following  People  v.  Tax  Assessors,  106 

made  in  excess  of  the  lawful  amount,  N.  Y.  671. 

the  court  may  strike  out  the  excess  and  4.  See  the  title  Taxation,  Am.  and 
leave  the  assessment  for  the  proper  Eng.  Encyc.  of  Law. 
amount  to  stand.     People  v.  Board  of  United  States  Courts —  Uadar  State  and 
Assessors,    39    N.   Y.    81;    People    v.  Federal  Sutntos. —  "  The  stale  may  fur- 
Ferguson,  38  N.  Y.  89.  ther  curtail  the  jurisdiction  of  its  courts 

Reassessment,  —  Where,  upon  a  review  of  equity  to  interfere  by  injunction  with 
upon  Certiorari  of  facts  as  they  were  the  collection  of  taxes  alleged  to  be 
made  to  appear  before  the  assessors  in  iUegal,  by  providing  that  no  injunction 
a  sworn  statement  of  the  officers  of  the  shall  issue  in  such  case.  The  govern- 
relator  corporation  and  upon  their  oral  ment  of  the  United  States  has  made 
examination,  the  court  decides  that  such  a  specific  limitation,  and  no  in- 
there  was  not  sufficient  evidence  before  junction  can  issue  to  prevent  the  col- 
the  assessors  to  justify  them  in  male-  lection  of  taxes  levied  by  it.  Rev.  Stat, 
ing  the  assessment  at  the  figure  in  U.  S.,  §  3224.  The  only  remedy  of  the 
question,  a  reassessment  is  properly  taxpayer  is  to  pay  the  money  and  sue 
ordered  under  the  statute.  People  v,  to  recover  it  back.  The  state  of  Ten- 
Board  of  Assessors,  154  N.  Y.  437.  nessee  has  made  a  similar  provision 

So  under  the  provisions  of  the  stat*  with  respect  to  taxes  collected  for  its 

utes  in  Massachusetts  it  was  held  that  use,  but  not  as  to  taxes  collected  for  its 

upon  certiorari  to  review  proceedings  counties  and  cities.   Nashville  v.  Smith, 

of  the  county   commissioners  for  an  86  Tenn.  217.     The  law  of  the  United 

abatement  of  taxes  the  court  might  States  forbidding  injunctions  in  federal 

vacate   an   erroneous  abatement    and  revenue  cases  prevents  the  issuing  of 

ord(*r  further  proceedings  by  the  com-  an  injunction  by  any  court,  whether 

missioners    instead    of    quashing    the  federal  or  state,  because  the  Constitu* 

commissioners'   proceedings.      Lowell  tion  and   laws  of    the   United   States 

V.  Middlesex  County  Com'rs,  6  Allen  passed  in   pursuance   thereof  are  the 

(Mass.)  131.  supreme  law  of  the  land.    The  law  of 

8.  See  article  Certiorari,  vol.  4,  p.  Tennessee,  however,  affects  only  the 

205.  jurisdiction  of  Its  own  courts  of  equity. 

S.  Singer  Sewing  Mach.  Co.  v.  State  It  does  not  restrict  or  diminish  the 
Board  of  Assessors,  54  N.  J.  L.  90.  -  power  or  jurisdiction  of  federal  courts 
See  also  Commonwealth  Bank  v.  New  of  equity,  because  only  an  Act  of  Con- 
York,  43  N.  Y.  185.  gress  can  do  that.    In  re  Tyler,  149  U. 

In  New  York,  by  Laws  1880,  c.  269,  S.  164;  Mississippi  Mills  v,  Cohn,  150 

for  the  correction  and  review  of  illegal  U.  S.  202;  Kirby  v.  Lake  Shore,  etc., 
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But  the  court  will  not  refuse  to  take  jurisdiction  of  a  suit,  although 
the  complainant  has  a  perfect  remedy  at  law,  if  both  parties 
agree  to  submit  the  case  to  the  decision  of  the  court  without 
objection  to  the  jurisdiction.* 

b.  Statement  of  Cause  for  Equitable  Relief.  —  As  in 
other  cases  of  equitable  interference,  where  a  litigant  seeks  to 
assail  by  injunction  tax  proceedings  which  are  alleged  to  be 
invalid,  he  must  allege  in  his  bill  facts  which  show  that  he  is 
entitled  to  equitable  relief.*  Thus  under  the  rule  that  a  court 
of  equity  will  not  interfere  with  the  collection  of  taxes  unless  the 
complainant  brings  his  cause  under  some  recognized  head  of 
equitable  jurisdiction,  the  bill  must  distinctly  show  such  equities.' 

R.  Co.,  I20  U.  S.  130;  Sheffield  Furnace  will  iaterfere  with  and  destroy  the 
Co.  V.  Witberow,  149  U.  S.  574.  Hence  business  of  tbe  company,  without  re- 
it  follows  that  if  the  controversy  gard  to  the  amount  in  controversy. 
*  *  *  is  one  over  which  the  Circuit  Western  Union  Tel.  Co.  v.  Charleston, 
Court  of  the  United  States,  sitting  in  56  Fed.  Rep.  419,  a^fm^'^  153  U.  S.  693. 
equity,  *  •  «  has  jurisdiction  by  1.  Utica  Bank  v.  Utica,  4  Paige  (N. 
virtue  of  the  Constitution  and  laws  of  Y.)  3^9;  Albrecht  v»  St.  Paul,  47  Minn, 
the  United  States,  and  according  to  the  531;  Peck  v.  School  Dist.  No.  4,  31 
general  principles  governing  equity  Wis.  516.  See  also  South  Platte  Land 
jurisdiction,  its  power  to  issue  an  in-  Co.  z/.  Buffalo  County,  7  Neb.  253.  But 
junction  against  stale  officers  is  not  see  Youngblood  v.  Sexton,  33  Mich, 
restricted  by  a  state  statute  which  only  406.  See  generally  article  Remedy  at 
applies,  and  can  only  apply,  to  injunc-  Law,  vol.  18,  p.  119  ct  seq. 
tions  issued  out  of  state  courts. ' '  Tay-  Where  the  Code  Prohibits  Judidal  Inter- 
ior V.  Louisville,  etc.,  R.  Co.,(C.  C.  A.)  ference,  parties  cannot  give  jurisdiction 
88  Fed.  Rep.  357.  which  the  law  expressly  forbids,  and 

The  federal  courts  have  jurisdiction  the  want  of  jurisdiction  "  cannot  be 

to  enjoin  the  collection  of  an  illegal  tax  waived  so  as  to  experiment  upon  the 

upon  the  property  and  shares  of  stock  courts  in  respect  to  what  persons  come 

of  national  banks.     See    Hills  v.  Na-  under   certain    tax    laws."      Georgia 

tional  Albany  Exch.   Bank,  105  U.  S.  Loan  Assoc,  v,  McGowan,  59  Ga.  811. 

319;  Albany  County  v,  Stanley,  105  U.  2.  Jones  v.  Cullen,  142  Ind.  335.    See 

S.   305;    Pelton    r.   Commercial    Nat.  generally  article  Injunctions,  vol.  10, 

Bank,    loi   U.   S.    143;    Rosenblatt  v,  p.  940. 

Johnston,  104  U.  S.  462;  German  Nat.  8.  Irreparable  Injury  and  Inadequacy  of 

Bank  v,  Kimball,  103  U.  S.  732.  Legal  Bemedy. —  An  injunction  will  not 

Jurisdiction    to    Enjoin    under    State  lie  to  restrain  the  collection  of  taxes 

Statute,  —  Brinkerhoff  v.  Brumfield,  94  due  on  property  unless  it  be  shown  by 

Fed.  Rep.  422,  riA'»^Grether  I'.  Wright,  averment  that  the  injury  resulting  to 

(C.  C.  A.)  75  Fed.  Rep.  742,  and  Cum-  the  owner  from  the  collection  would  be 

mings  V.  Merchants'  Nat.  Bank,  loi  U.  irreparable.     Weaver  v.  State,  39  Ala. 

S.  153.  •  538;    Ritler    v.    Patch,    12    Cal.    298; 

Jurisdiction  Without  Regard  to  Amount  Berri  v.    Patch,  12  Cal.  300;  Dean  v, 

in   Controversy, — Where    a    telegraph  Davis,  51  Cal.  406;  Lahman  f^.  Hatch, 

company  has  accepted  the  provisions  124  Cal.    i;   Insurance  Co.   of   North 

of  Act  Cong.  July  24,  1866.  to  aid  in  America    v.    Bonner,    24    Colo.    220; 

the    construction  of    telegraph    lines,  O'Neal  v,  Virginia,  etc.,  Bridge  Co.,  18 

thereby  putting  its  line  at  the  service  Md.  i;  Laird  v.  Pine  County,  72  Minn, 

of  the  United  States  for  postal,  military,  409;  Hoagland  v.  Delaware  Tp.,  17  N. 

and  other  purposes,  etc.,  it  becomes  an  J.  Eq.  106;  Blanc  v.  Meyer,  59  Tex.  89. 

agent  of  the  government,  and  in  all  In   effect  this   is  often  but  another 

matters  affecting  its  existence  as  such  form  of  stating  that  in  these  cases  in- 

agent  has  a   right  to  come  into   the  junction  will  or  will  not  lie.     It  is  not 

federal  court  to  enjoin  an  illegal  and  intended,  however,  to  enter  into  tnis 

void  license  tax  upon  the  ground  that  subject  here.    See  the  title  Injunctions, 

the  mode  of  enforcing  the  assessment  16  Am.  and  Eng.  Encyc.  of  Law  337, 
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IrrtpumU*  Injury  —  Allagation  in  TnTtnabto  Form.  —  A  general  allega- 
tion of  irreparable  injury  is  not  sufficient  without  a  showing  of 
equitable  circumstances;  the  fact  of  irreparable  injury  must  be 
alleged  in  traversable  form^  by  alleging  facts  from  which  this 
injury  may  be  inferred.  ■ 

c.  Certainty  in  Pleading  — (i)  In  General.  — Certainty  to 

a  common  intent  is  sufficient,*  and  the  general  rule  as  to  dis- 

And  as  in  some  states  injaaciion  has  all  ihe  parties  who  are  in  like  case  as 
been  allowed  with  more  iit>erality,  as  complainant  and  defendant  had  been 
for  mere  illegality,  it  would  follow  parties  thereto."  Upon  this  stipulation 
that  some  of  the  statements  in  this  sec-  the  chancellor  assumed  jurisdiction, 
tjon  as  to  the  necessary  averments  Cloud  upon  Title.  —  So  under  the  doc- 
when  mere  illegality  alone  is  not  suffi-  trine  that  if  illegality  appears  on  the 
cient  ground  for  equitable  relief  would  face  of  proceedings  they  cannot  cast  a 
not  apply  in  the  cases  which  are  more  cloud,  and  therefore  equity  will  not  in- 
liberal  in  awarding  this  remedy.  terfere  in  an  action  brought  to  restrain 

Antliority  of  OAoer.  —  A  complaint  to  the  collection  of  and  to  annul  an  alleged 

enjoin  the  collection  of  taxes  is  insuffi-  illegal  assessment,  which,  if  legal,  is 

cient  without  an  allegation  that  the  tax  a  lien  on    the   plaintiff's  real  estate, 

duplicate  is  in  the  hands  of  the  treas  the  complaint  must  show  that  the  in- 

urer,  for  without  such  tax  duplicate  the  validity  of  the  assessment  did  not  ap- 

act  of  the  treasurer  in  making  a  levy  pear  on  the  proceedings  imposing  it,  or 

would   be  a  trespass  for  which  there  the  complaint  will  be  bad  on  demurrer, 

would  be  a  remedy  at  law.     Brown  v.  Heywood   v.    Buffalo,    14  N.   Y.    534; 

Ilerron.  59  Ind.  61;  Anthony  t/.  Sturgis,  Clark  v.  Dunkirk.  12  Hun  (N.  Y  )  181. 

86  Ind.  483,  fiting  Lawrence  County  z/.  A  mere  allegation  in  a  petition  for  in- 

Hall,  70  Ind.  4&);  Porter  v.  Stout,  73  junction  that  a  sale  of  the  property  for 

ind.  3,  and  Mulliicin   v,  Bloomington,  taxes  would  cast  a  cloud  over  the  plain- 

73  Ind.  161.  tiff's  title  will  not  of  itself  authorize  the 

Aider    by   MpQlation.    —    In    Phila  issuance  of  the  writ  to  prohibit  the  col- 

delphia,  etc.,  R.  Co.  v,  Neary,  5  Del.  Ch.  lection  of  the  entire  tax,  when  it  does 

600.  the  chancellor  intimated  to  counsel  not  appear  that  the  entire  tax  is  Illegal, 

that  he  would  dissolve  the  preliminary  Blanc  v.  Meyer,  59  Tex.  89. 

injunction   theretofore    awarded,   and  1.  Insurance  Co.  of  North  America 

dismiss  the  bill,  unless  the  case   was  v,  Bonner,  24  Colo.  220;  Chicago,  etc., 

brought  under  some  recou^nized  head  of  R.  Co.  v,  Siders,  88  111.  327;  Rood  v, 

equity    jurisprudence,    as   that    there  Mitchell  County,  39  Iowa  446;  Scribner 

would  otherwise  be  a  cloud  upon  the  v.  Allen,  12  Minn.  148;  Clarke  v.  Ganz. 

title,  or  multiplicity  of  suits,  or  any  ir-  21   Minn.  387,  holding  that  the  aver- 

reparable  injury.     Thereupon  the  soli-  ment,  "thereby  subjecting  the  plaintiffs 

citors  for  the  parties,  respectively,  filed  to  great  injury,   costs,  and   expense, 

among  the  papers  in  the  cause  an  agree*  and  involving  them  in  expensive  and 

ment  in  the  following  words:  "  It  is  vexatious  litigation  and  a  multiplicity 

agreed  and  understood  that  there  are  of  suits,  in  order  to  keep  control  of  their 

divers  other  taxes  assessed  against  the  properly  and  prevent  an  unjust  sacri- 

corporaiion,  the  complainant,  and  other  fice  thereof,*'  did  not  state  any  travers- 

corporaiions  owning  like   properly  in  able  facts,  but  only  stated  an  inference 

the  county  of  New  Castle,  in  the  hands  or  prediction  as  to  what  would  be  the 

of  several  other  collectors  in  the  said  consequences  of  the  threatened  levy; 

county  of   New  Castle  for  collection;  Liebstein  v,  Newark,  24  N.  J.  Eq.  200; 

and   that,   in  order  to  avoid  a  multi-  McClung  v,   Livesay,   7   W.  Va.  329, 

plicity  of  suits  and  prevent  unreason-  holding  that  the  general  allegation  of 

able  litigation,  it  has  been  agreed  that  irreparable  injury  is  not  sufficient  with- 

these  facts  are  to  be  taken  to  be  ad-  out  the  showing  of  some  equitable  clr- 

mitted  in  this  case  with  the  like  effect  cumstances,  as  insolvency,  impediment 

as  if  the  same  had  been  stated  in  the  to  a  judgment  at  law  or  to  adequate 

bill  of  complaint  and  admitted  by  the  legal  relief,  a  threatened  destruction  of 

answer.     And  it  is  also  agreed  and  un-  the   property,  or  the    like;    Kentucky 

derstood,  and  so  stipulated,  that  this  Banic  v.  Stone,  88  Fed.  Rep.  383. 

cause  shall  be  consideredjust  as  though  8.  Paterson,   etc.,    R.  Co.   v.  Jersey 
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regarding  surplusage  applies  to  bills  in  suits  under  discussion.^ 

(2)  Facts  Justifying  Relief.  —  A  bill  to  enjoin  the  collection 
of  taxes  must  show  facts  from  which  it  will  appear  that  the 
assessment  is  illegal  and  void.  A  mere  showing  of  irregularities 
in  making  the  assessment  is  not  sufficient.'     It  must  show  that 

the  complainant's  property  is  not  legally  charged,  as  in  the 
absence  of  facts  to  the  point  the  presumptions  are  in  favor  of 
the  legality  of  the  tax.' 

Conolaiion  of  Law.  —  The  facts  from  which  conclusions  are  deduci- 

ble  should  be  pleaded ;  it  is  not  sufficient  in  such  suits  any  more 

City,  9  N.  J.  Eq.  434;  Marquette,  etc.,  not  demurrable,  especially  where  no 

R.   Co.   V,   Marquette,   35   Mich.   504,  objection  has  been  made  10  the  double 

holding  that  an  allegation  that  lands  prayer.     Olmstead  v,  ilenry  County, 

taxed   were  necessary  for  the  proper  24  Iowa  33. 

operation  of  the  complainant's  railroad,  2.  Delphi  v.  Bowen,  61  Ind.  29.    See 

and  had  been  so  for  a  year  past  and  also  generally  article  Injunctions,  vol. 

upwards,  was  equivalent  to  an  allega-  10,  p.  925. 

tion  that  the  lands  were  made  use  of  8.  Blake  v.  Jordan,  45  Ark.  265,  hold- 

for  that  purpose,  and  was  a  sufficient  ing  that  a  bill  to  enjoin  the  collection 

averment  that  the  lands  were  such  as  of  school  taxes  on  personalty  for  non- 

were  exempt  from   taxation   under  a  residence  in  the  school  district  must 

statute  which  provided  for  a  specific  show  that  the  plaintiff  was  not  a  resi- 

tax  on  railroad  companies  in  lieu  of  all  dent  of  the  district  when  the  assessor 

other  taxes  upon  their  property,  except  listed  his  personalty  for  taxes;  Munson 

such  real  estate  as  was   not  actually  v.  Miller,  66  111.  380,  wherein  the  bill 

occupied  in  the  exercise  of  their  fran-  sought  to  enjoin  the  collection  of  taxes 

chises  and  not  necessary  or  in  use  in  upon  an  assessment  extended  upon  the 

the   proper  operation  of  their  roads,  collector's  books  by  the  county  clerk  in 

See  generally  article  Definiteness  and  the  year  1871.  over  and  above  the  as- 

Certainty  in  Pleadings,   vol.  6,   p.  sessment  returned  by  the  assessor  for 

284.  that  year,  which  it  was  claimed  had 

1.  Gilmore  v,  Norton,  to  Kan.  491,  been  omitted  from  the  assessment  of 

wherein  a  claim  thai  the  petition  did  the  taxes  for  the  previous  year,  and 

not  state  facts  sufficient  to  constitute  a  it  was  held  that  the  bill  must  show  that 

cause  of  action  was  based  upon  the  the   properly  described  was  assessed 

ground  that  it  simply  alleged  that  the  and  paid  a   tax  for  the  year  1870*  or 

persons  who  made  the  improvements  that  the  assessor  of  that  year  placed  it 

for   which  the  tax   was   levied   made  on  the  assessment  roll  for  taxation,  or 

them"   without  any  contract  or  au-  that  it  was  for  some  reason  exempt,  be- 

thorityof  law  whatever  to  do  the  same,"  cause  the  county  clerk  was  authorized 

and  did  not  allege  any  other  sufficient  and  required  by  law  to  assess  and  enter 

reason  why  the  assessments  were  void,  on  the  list  for  taxation  any  property 

It  was  insisted  that  this  allegation  was  omitted  from   the  list  in  the  preceding 

not  only  not  a  fact,  but  that  it  was  not  year;  Firemen's  Ins.  Co.  v.  Hogan,  68 

a  statement  of  fact,  but  was  simply  a  111.  App.  514;  Hassan  v,  Rochestei,  6 

feeble  conclusion  of  law,  and  insuffi-  Lans.  (N.  Y.)  iSj;,  holding  that  in  an 

cient  10  authorize  a  judgment  for  ihe  action    to    annul    an    assessment    on 

plaintiffs.     The  court,  however,  held  the    ground    that   owners   within   the 

that  the  allegation   that   the    persons  territory   designated  in  the  ordinance 

making  the  improvements  made  them  were  omitted  from  the  assessment,  there 

"without  any  contract "  was  sufficient;  must  be  an  allegation  that  they  were 

that  if  the  words  "  of  law  "  had  been  not  omitted   by   reason  of  being  not 

omitted  from  the  other  part  of  the  alle-  benefited,  otherwise  it  will  be  presumed 

gation,   the  whole  of  it  would  clearly  that  they  were  omitted  for  that  reason; 

have   been   sufficient,   and  that    these  Shields    v.    Pipes,   31    La.  Ann.    765; 

words  might  be  treated  as  surplusage.  Burlington,     etc.,     R.    Co.     v.    York 

Double  Prajnr.  —  A  petition  for  an  in-  County,  7  Neb.  487,  holding  that  as  the 

junction  against  the  collection  of  a  tax  petition  did  not  allege  that  the  clerk 

which  also  prays  for  a  mandamus  is  did  not  levy  the  taxes  in  question,  the 
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than  in  others  to  set  up  mere  conclusions  of  law.^  Thus  an 
averment  that  the  property  alleged  to  have  been  illegally  assessed 
was  not  taxable  is  not  sufficient.'  So  an  allegation  that  by  the 
laws  of  the  state  the  property  is  exempt  from  taxation  is  a  mere 
conclusion  of  law  and  as  such  is  insufficient.' 

Ttand.  —  The  facts  which  constitute  fraud  in  an  assessment 
must  be  pleaded,  and  the  mere  general  allegation  of  fraud  in  the 
assessment  or  in  the  action  of  a  board  in  increasing  the  assess- 
ment is  bad.^ 

presumption  was  that  he  did  his  doty  and   will  not  sustain    an    injanction. 
and  that  the  taxes  were  properly  levied;-  Tainter  v,  Ldcas,  29  Wis.  375. 
Meyer     v,    Rosenblatt,    78    Mo.    496;  SfEMt  of  Domnrrer. —  In  a  suit  to  re- 
Martin  v.  Clay,  8  Okla.  46;  Kaehler  V.  strain  the  colleciion   of   taxes  on  the 
Dobberpuhl,  56  Wis.  480.  ground  of  fraud  on  the   part   of  the 

1.  Insurance  Co.  of  North  America  board,  a  general  allegation  of  fraud  in 
V.  Bonner,  24  Colo.  220:  Iowa  R.  Land  the  complaint  is  not  admitted  by  de- 
Co.  V,  Sac  County,  39  Iowa  124,  hold-  murrer  when  the  complaint  taken  as  a 
ing  that  where  a  petition  alleged  that  whole  negatives  the  idea  of  fraud. 
Ihere  was  no  evidence  "  on  file  "  by  Olympia  Water  Works  r.  Gelbach,  16 
which  it  appeared  that  due  notice  and  Wash.  482. 

publication  had  been  given  of  the  sub-  But  where  in  addition  to  the  allega- 
mission  to  a  vote  of  the  people  of  a  tion  of  exorbitant  valuation  the  facts 
proposition  for  a  special  tax,  the  alle-  from  which  unjust  discrimination  ap- 
gation  should  have  been  respecting  the  pears  are  set  out,  it  is  held  that  a  gen- 
fact  of  the  submission;  that  the  plead-  eral  allegation  of  fraudulent  conduct 
ing  was  bad  as  presenting  a  conclusion  following  is  sufficient  against  a  general 
of  law;  and,  further,  that  the  proper  demurrer,  notwithstanding  the  allega- 
remedy,  where  a  pleading  contains  alle-  tion  might  have  been  made  more  defi- 
gations  of  evidence  or  conclusions  of  niteon  special  demurrer.  Pacific  Postal 
law,  is  a  motion  to  strike,  although  the  Tel.  Cable  Co.  v,  Dalton,  119  Cal.  604. 
pleading  may  also  be  assailable  by  de-  OvervaloatioD.  —  A  statement  that  the 
murrer.  See  generally  article  Legal  assessment  was  outrageously  exor- 
CoNCLUSiONS,  vol.  12,  p.  I020.  bitant  and    was    made    fraudulently, 

2.  Delphi  v,  Bowen,  6i  Ind.  29.  without  showing  in  what  the  overvalu- 
8.  Qulnney  v,  Stockbridge,  33  Wis.  ation  consists  or  giving  facts  or  par- 

505.  ticulars,  is  not  sufficient  to  enjoin  the 

4.  Union  Trust  Co.  v,  Weber,  96  111.  collection  of  the  tax,  as  an  overvalua- 

346;  Pacific  Hotel  Co.  v.  Lieb,  83  111.  tion  will  not  of  itself  establish  fraud. 

602;    Delphi   V.    Bowen,   61    Ind.    29;  Illinois,  —  Union  Trust  Co.  v.  Weber, 

Knappcr.  Brooklyn,  97  N.  Y.  520;  Tain-  96  111.  346;  Pacific  Hotel  Co.  v,  Lieb, 

ter  V,  Lucas,  29  Wis.  375.     See  gener-  83  111.  602. 

ally  article  Fraud,  vol.  9.  p.  686.  Indiana,  —  Ricketts   v,   Spraker,   77 

ArbltraryAetion  — Ororvaliiation.  — In  Ind.  372;  Rowe  v,  Peabody,  102  Ind. 

charging  the  members  of  a  board  of  198. 

review     with     acting    corruptly    and  Kansas.  —  Wilson  v.  Longendyke,  32 

fraudulently  in  valuing  property,  facts  Kan.  267 

showing  the  fraud  should   be  stated,  Mississippi,  —  Mobile,  etc.,  R.  Co.  r. 

and  an  important  if  not  essential  fact  Moseley,  52  Miss.  127. 

to  make  out  the  fraud  is  that  the^  acted  Missouri,  —  Dickhaus  v,  Olderheide, 

arbitrarily  and   against  the  evidence.  22  Mo.  App.  79;  Overall  v,  Ruenzi,  67 

But  a  complaint   which  merely  states  Mo.  207. 

what  the  plaintifif  testified   before  the-  Nebraska,  —  Burlington,  etc.,  R.  Co. 

board  as  to  the  value  of  the  land,  and  v.  York  County,  7  Neb.  495;  Hallen- 

that  the  board  refused  to  reduce  the  beck  v,  Hahn,  2  Neb.  426. 

valuation  in  accordance  with  his  testi-  Ohio.  —  Frazer  v,   Siebern,  16  Ohio 

mony,  without  stating  that  this  was  the  St.  615. 

only  evidence  presented  on  the  subject,  Oregon,  —  Brown  v.  School  Dlst.  No. 

does  not  show  that  the  board  acted  in  i,  12  Oregon  345. 

disregard  of  all  the  evidence  before  it.  Texas,  —  Rosenberg  v,  Weekes,  67 
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d.  Conditions  Precedent  —  (i)  Payment  of  Tax  Justly  Due 
or  Admitted.  —  When  one  invokes  a  court  of  equity  for  relief 
against  the  payment  of  taxes  he  must  do  equity  by  paying  or 
offering  to  pay  the  amount  justly  due  from  him,  or  that  part 
which  he  admits  to  be  legal,  upon  which  condition  alone  will 
relief  be  granted.*  Thus,  where  the  tax  complained  of  is 
assessed  to  pay  for  improvements,  and  the  work  has  been  done 
and  the  complaining  party's  property  has  been  thereby  benefited, 
the  court  may,  as  a  condition  precedent  to  granting  relief, 
require  him  to  do  equity  by  paying  the  amount  which  is  justly 
chargeable  on  his  property  under  the  assessment.*  Therefore 
the  plaintiff  cannot  thus  avoid  his  liability  for  that  part  which  is 
confessedly  valid,  where  the  valid  and  invalid  may  be  separated, 
or  for  the  tax  which  is  justly  due,  and  he  must  show  a  payment  or 
tender  of  that  part  which  is  valid  or  confessedly  due.'     And 

Tex.  578;  Harrison  v.  Vines,  46  Tex.  (N.  Y.)  634;  Matler  of  Feost,  I2t  N.  Y. 

22;  Blanc  £/.  Meyer,  59  Tex.  89.  299,  affirming  (Supm.  Cl.  Gen.  T.)  8  N. 

Wisconsin.  —  M>rick  v.  La  Crosse,  17  Y.  Supp.  420. 

Wis.  442;  Mills  V.  Charleton,  29  Wis.  8.  Alabama.  —  Alabama  Gold  L.  Ins. 

402;  Dean  v,  Borchsenius,  30  Wis.  238;  Co.  v.  Loti,  54  Ala.  500:  Montgomery 

Kaehler  v.  Dobberpuhl,  56   Wis.  483;  z\  Sayre,  65  Ala.  564;  Tallassee  Mfg. 

Mills  V.  Gleason,  11  Wis.  470;  Hart  v,  Co.  v,  Sptgener,  49  Ala.  262;  Mobile  v. 

Smith,  44  Wis.  213;  Fifield  r.  Marinette  Waring,  41  Ala.  139. 

County,  62  Wis.  532.  Arkansas.  —  Worthen  v.  Qadgett,  32 

Wyoming,  —  Union   Pac.    R.   Co.  v.  Ark.  496  [citing  Parmley  v.  St.  Louis, 

Ryan,  2  Wyo.  408.  etc.,  R.  Co.,  3  Dill.  (U.  S.)  34];  Hare 

1.  Briscoe    v.    Allison,   43   III.   291;  v.  Carnall,  39  Ark.   196;    Wells,  etc., 

Allegany  County  v.  Union  Min.  Co..  61  Co.'s  Express  v.  Crawford  County,  63 

Md.  545;  Smith  ».  Humphrey,  20  Mich.  Ark.  576. 

409;  Conway   v.  Township  Board,    15  California.  —  Durham  v.  San  Fran- 
Mich.  257;  Palmer  v.   Napoleon  Tp.,  cisco  Fuse  Mfg.  Co.,  76  Cal.  26. 

16  Mich.  176:  Merrill  v.  Humphrey,  24  Colorado,  —  Insurance   Co.  of  North 
Mich.  170,  holding  that  in  the  case  of  America  v.  Bonner,  24  Colo.  220. 

a  personal  tax  a  preliminary  injunction  Illinois. — Johnson    v.    Roberts,    102 

should  not  be  awarded  except  upon  the  111.  655;  Pacific  Hotel  Co.  v,  Lieb,  83 

terms  that  the  whole  amount  in  dis-  HI.  602;  Ottawa  Glass  Co.  v.  McCaleb, 

pute  be  paid  into  court,  or  proper  secur-  81   111.  562;  Chicago,  etc.,    R.   Co.   v, 

ity  given  for  its   ultimate  payment  if  Frary,  22  111.  34;  Briscoe  v.  Allison,  43 

it  shall  be  decreed  by  the  court;  and  in  111.  291;  O'Kane  v.  Treat,  25  111.  557. 

any  other  case,  the  officer  allowing  an  Indiana.  — Buck  v.   Milter,  147  Ind. 

injunction  has  a  discretion  to  require  586;  Rowe  v.  Peabody,  102  Ind.   198; 

such  security,  which  it  may  sometimes  Brown  v.  Herron,  59  Ind.  61;  Hatrison 

be  proper  for  him  to  exercise;  Overall  v.    Haas,    25    Ind.    281;    Mullikin    v. 

V.  Ruenzi,  67  Mo.   203;  Wood  v.  Hel-  Reeves,   71    Ind.  281;  South   Bend   v. 

mer,  10  Neb.  65;  Myrick  v.  La  Crosse,  Notre  Dame  Du  Lac  University,  69  Ind. 

17  Wis.  442.  344;  Rinard  v.   Nordyke,  76  Ind.  130; 
9.  Meggett  v.    Eau   Claire,  81  Wis.  Delphi   v.    Bowen,  61   Ind.  29;   Mont- 

326;  Morrison  v.  Hershire,  32  Iowa27i;  gomery  County  v.   Elston,  32  Ind.  27; 

Grimmell  v.  Des  Moines,  57  Iowa  144.  Roseberry  v.  Huff,  27  Ind.  12;  Indian- 

An  AflseMinent  InTalid in  Part  Only  will  apolis  v.  Gilmore,  30  Ind.  415;  Jones 

not  be  quashed  or  set  aside  in  ioto  if  v.  Summer,  27  Ind.  512. 

the  invalid  part  can  bs  separated  from  Iowa.  —  Morrison    v.    Hershire,    32 

that  which  is  valid.     Elkhart  v.  Wick*  Iowa  271;  Stringham  v.  Brown,  7  Iowa 

wire.   I2T   Ind.  331;    Loesnitz   v.  See-  33;    Casady   v.   Bosler,    11   Iowa  242; 

linger,i27lnd.422;  Dyerv.  Scalmanini,  Corbin    v.    Woodbine,   33    Iowa    297; 

69 Cal.  637;  Kinsella  v.  Auburn,  (Supm.  Grimmell  v.  Des  Moines,  57  Iowa  144. 

Ct.  Gen.  T.)  y  N,  Y.  Supp.  317,  54  Hun  Kansas,  —  Rogers    v.    Kansas    City. 
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after  an  improvement  has  been  made  under  a  municipal  ordi- 
nance,  a  lot-owner  cannot  enjoin  the  collection  of  the  special 
assessment  upon  his  property,  and  at  the  same  time  retain  the 
benefits  derived  from  the  improvement;  he  must  tender  the 
amount  which  is  properly  chargeable  against  his  property.^ 

Whare  Ho  Purt  of  Taxoo  Legal.  —  It  has  been  held  in  some  cases 
that  it  is  only  where  some  of  the  taxes  sought  to  be  avoided  are 
legal  that  a  tender  of  them  is  necessary  before  injunction  will  be 
granted  to  restrain  the  collection  of  those  that  are  illegal,  and 
that  the  rule  requiring  tender  does  not  apply  where  the  plaintiff 
denies  that  any  part  of  an  assessment  is  valid ; '  but  on  the  other 

etc.,  R.  Co.,  48  Kan.  471;  Wilson  v.  North   Carolina,  —  London    i\    Wil- 

Longeadyke,  32  Kan.  267;  Challiss  v.  mington,  78  N.  Car.  109. 

Atchison  County,  15  Kan.  49;  Missouri  Ohio,  —  Frazer  v.  Siebetn,  16  Ohio 

River,  etc.,  R.  Co.  v.   Morris,  7  Kan.  St.  614. 

231;  Leavenvrorth  County  v.  Lang,  8  Oregon. — Welch  r.  Clatsop  County, 

Kan.  284;  Ottawa  z/.  Barney,  10  Kan.  24  Oregon  452;  Brown  v.  School  Disi. 

270;    Shelton   v,    Dunn,   6    Kan.    128;  No.    1.   12  Oregon  345;    Oregon,  etc.,. 

Lawrence    v,    Killam,    11    Kan.    499;  R.  Co.  v.  Lane  County,  23  Oregon  386; 

Hagaman   v.  Cloud  County.  19  Kan.  Goodnough  v,  Powell,  23  Oregon  525. 

394:    Franz   v.    Krebs,   41    Kan.    223;  Texas.  —  Blanc  v.  Meyer,  59  Tex.  89. 

Knox  V.  Dunn,  22  Kan.  683;  Miller  v.  IVisconsin.  —  Fifield     v.    Marinette 

Ziegler,  31  Kan.  417:  Miller  z/.  Madden,  County,  62  Wis.  532;  Howes  v.  Racine, 

35  Kan.  455.  21  Wis.  514;  Mills  v.  Johnson,  17  Wis. 

Maryland,  —  Taxes  lawfully  assessed  598;  Bond  v.   Kenosha,    17   Wis.   284; 

must  be  paid  or  tendered  uncondition-  Hersey  v.  Milwaukee  County,  16  Wis. 

ally,  and  the  fact  must  be  so  averred  in  185;  Mills  v.  Charleton,  29  Wis.  400; 

the  bill  for  an  injunction.     A  professed  Kaehler  v.  Dobberpuhl,  56  Wis.  480, 

willingness  to  pay  an  uncertain  sum  is  limiting  Pierce  v.  Schutt,  20  Wis.  423, 

insuflScienl.   Allegany  County  v.  Union  which  was  an  action  to  set  aside  a  tax 

Min.  Co.,  61  Md.  547.  deed. 

Michigan,  —  In  Connors  v,  Detroit,  Wyoming,  —  Union    Pac.    R.  Co.  v, 

41  Mich.  128,  it  was  held  that  one  who  Ryan,  2  Wyo.  408. 

seeks  to  restrain  the  enforcement  of  an  United  States,  —  State  Railroad  Tax 

excessive  tax  without  tendering  what  Cases,  92  U.  S.  575;  Northern  Pac.  R. 

he  ought  equitably  to  pay  is  liable  for  Co.  v.  Clark,  153  U.  S.  252;  German 

costs;    but  if  he  concedes    a    certain  Nat.  Bank  r.  Kimball,  103  U.  S.  732: 

amount  to  be  legal  and  ofifers  to  pay  it,  Albuquerque  Bank  v,  Perea,  T47  U.  S. 

his  bill  ought  not  to  be  dismissed,  as  87;  Heine  v.  Levee  Com'rs,  19  Wall. 

he  has  a  right  to  the  judgment  of  the  (U.S.)  655;  Huntington  v.  Palmer,  7 

court  as  to  the  remainder  of  the  tax.  Sawy.   (U.   S.)  355;     Dundee    Mortg. 

But  in  Clement  v.  Esrerest.  29  Mich.  19,  Trust  Invest.  Co.  v.  Parrish,  24  Fed. 

it  was  held  that  where  a  bill  to  restrain  Rep.   197:  Stanley  v.  Gadsby,  10  Pet. 

the  collection  of  taxes  shows  precisely  (U.  S.)  521;  Parmley  v,  St.  Louis,  etc., 

I  he  amount  of  the  excess  of  the  taxes  R.  Co.,  3  Dill.  (U.  S.)  34. 

which  is  claimed  to  be  illegal,  and  only  1.  Meggett   v,    Eau   Claire,  8x   Wis. 

asks  to  have   the   collection   of    such  326;    Evansville   v,    Pfisterer,  34  Ind. 

excess  restrained,  the  objection  that  it  36:  Indianapolis  v.  Gilmore,    30  Ind. 

does   not  offer  to  pay  the  amount  of  4x4:  Grimmeil  v.  Des  Moines,  57  Iowa 

taxes    legally   chargeable    is    without  144;  Morrison  z/.  Hershire.  32  Iowa  271; 

force.  Barker  v,  Omaha,  16  Neb.  269,  7  Am. 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v,  &  Eng.  Corp.  Cas.  293.     But  see  Ladd 

Moseley,  52  Miss.  127.  v.  Spencer,  23  Oregon  193;  Hassan  v, 

Nebraska.  —  Burlington,  etc.,  R.  Co.  Rochester,  67  N.  Y.  528. 

V.  York  County,  7  Neb.  487;    Her  v.  S.  Yocum  v.  Brazil  First  Nat.  Bank, 

Colson,    8    Neb.    331:    Hallenbeck    v,  144  Ind.  272,  citing  Wells  County  v. 

Hahn,  2  Neb.  426;  Hunt  v.  Easterday.  Gruver.  115  Ind.  224,  and  Logansport 

ID    Neb.    165;   Wood    v.    Helmer,    10  v.  McConnell.  121   Ind.  419;  Albany, 

Neb.  65.  etc.,  Bank  v,  Maher.  9  Fed.  Rep.  884. 
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hand  it  has  been  expressly  held  that  the  general  rule  first  stated 
cannot  be  evaded  by  an  sdlegation  that  the  assessment  is  wholly 
invalid.* 

Willin^ats  to  Pay  Vnoortain  Amount.  —  It  is  not  sufficient  to  say  in 
the  bill  that  the  complainant  is  ready  and  willing  to  pay  what- 
ever may  be  found  due,  but  before  the  preliminary  injunction 
should  be  granted  he  must  first  pay  what  is  conceded  to  be  due, 
or  what  can  be  seen  to  be  due  on  the  face  of  the  bill,  or  can  be 
shown  by  affidavits  to  be  due,  whether  conceded  or  not  conceded.* 

(2)  Exhaustion  of  Personalty.  —  Where  exhaustion  of  personalty 
is  necessary  before  resort  to  land  for  the  collection  of  taxes,  an 
injunction  against  a  sale  of  land  for  taxes  on  the  ground  of  fail- 
ure to  collect  them  out  of  personal  property  will  not  be  granted 
upon  the  simple  allegation  that  the  county  treasurer  might  have 
made  the  collection  without  resorting  to  a  sale  of  the  realty,  but 
the  plaintiff  must  either  show  sufficient  personalty  subject  to 
seizure  to  satisfy  the  tax,  or  must  offer  to  pay  the  full  amount 
justly  due  for  the  tax,  penalty,  and  interest.' 

(3)  Diligence  in  Pursuit  of  Statutory  or  Legal  Remedy.  —  A  bill 
for  relief  against  taxes  should  aver  that  the  complainant  made 
an  effort  to  procure  a  separation  of  the  taxes  confessedly  legal 
from  those  which  are  supposed  to  be  illegal.*  And  where  the 
complainant  has  a  remedy  by  application  to  a  board  of  equaliza- 
tion to  correct  an  erroneous  assessment,  or  where  other  things 

1.  Huntinfiftonv.  Palmer,  7  Saw y.(U.  Pelton,  34  Ohio  St.  482,  it  was  held 
S.)355;  Huntz^.  Easterday,  10  Neb.  165.  that  theplaintiff  may  frame  his  petition 

2.  Huntington  r.  Palmer,  7  Sawy.  with  a  view  to  enjoining  the  entire  as- 
(U.  S.)  357;  Parmley  v.  St.  Louis,  etc.,  sessment  in  case  the  proceedings  and 
R.  Co.,  3  Dill.  (U.  S.)  34;  Allegany  assessment  should  be  held  to  be  void. 
County  V.  Union  Min.  Co.,  61  Md.  or,  in  the  alternative,  to  enjoin  the 
547;  State  Railroad  Tax  Cases,  92  U.  S.  collection  of  the  excess  only  in  case 
575f  laying  down  the  rule  as  stated  in  the  assessment  should  be  found  to  be 
the  text.  The  last  named  case  has  been  merely  irregular  and  defective,  offer- 
frequently  cited  and  relied  upon.  See  ing  to  pay  the  amount  justly  due,  and 
Nfontgomery  v,  Sayre.  65  Ala.  564;  to  become  due,  if  it  can  be  ascertained; 
Wortben  v.  Badgett,  32  Ark.  496;  and  the  rights  of  the  parties  may  be 
Hagaman  v.  Cloud  County,  19  Kan.  ascertained,  determined,  and  enforced 
394;  Allegany  County  v.  Union  Min.  )n  this  case,  the  same  as  if  the  parties 
Co.,  61  Md.  545;  Goodnough  v.  Powell,  were  reversed  and  the  city  had  brought 
23  Oregon  525;  Union  Pac.  R.  Co.  an  action  against  the  plaintiff  to  re- 
V.  Ryan,  2  Wyo.  408:  German  Nat.  cover  the  assessment.  Citing  Cincin- 
Bank  v.  Kimball,  103  U.  S.  732.     Com-  naii  v.  Oliver,  31  Ohio  Si.  371. 

pare  Rio  Grande  R.  Co.  v.  Scanlan,  44  8.  Her  v.  Colson,  8  Neb.  331,  citing 

Tex.  649  Hallenbeck  v.  Hahn,  2  Neb.  377. 

But  where  the  complainant  admits  But  where  relief  against  the  collec- 

liability  to  pay  nothing  more  than  is  tion  of  illegal  taxes  is  not  dependent 

paid,  it  cannot  tender  any  sum  as  due,  upon  the  extent  of  the  complainant's 

and  in  such  a  case  it  is  sufficient  to  property,  it  is   not  necessary  to  aver 

offer  to  pay  whatever  may  be  found  to  that  the  plaintiff  had  property  out  of 

be  due  according  to  law.     Wright  v.  which   the  taxes  could    be    collected. 

Southwestern  R.  Co.,  64  Ga.  796.     See  Leavenworth  County  e.  Lang,  8  Kan. 

also  Cincinnati  v.  James,  55  Ohio  St.  284. 

182.  ^*  Montgomery  v.  Sayre,  65  Aia.  564; 

Altinialive  B«li«f.  —  In  Griswold  v.  Saint «/.  Welsh,  141  Ind.  382. 
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are  required  of  him  in  the  course  of  the  assessment  proceedings, 
a  bill  to  enjoin  the  collection  of  the  tax  must  allege  facts  which 
show  a  valid  excuse  for  the  failure  to  apply  to  the  board  to  make 
the  correction  or  a  compliance  with  other  statutory  requirements,^ 
as  well  as  that  there  was  in  fact  error  in  the  assessment  to  be 
corrected.  * 

i.  Relief  Based  on  Excessive  Levy.  —  In  order  to  obtain 
relief  based  on  an  excessive  levy,  the  bill  must  show  by  appro- 
priate allegations  that  such  excess  is  the  ground  of  relief,  and  if 
the  excess,  appearing  for  the  iirst  time  in  the  proofs,  is  not 
applicable  to  the  allegations,  no  relief  can  be  granted  thereon.' 

1.  Missoula     First     Nat.     Bank    v.  or  the  County  Court.    The  owner  has 

Bailey,  15  Mont.    301;  Northern  Pac.  aright  to  assume  that  the  exemption 

R.   Co.   V.   Patterson,    10    Mont.    90;  will  be  respected,  and  is  not  required  to 

Magee  v,  Denton,  5  Blatchf.  (U.  S.)  uke  notice  of  an  illegal  assessment  and 

130;  Houston,  etc.,  R.  Co.  v.  Presidio  valuation  or  to  appear  before  the  local 

County,  53  Tex.  518;  Rio  Grande  R.  tribunals  in   that   regard,   though   he 

Co.  V,  Scanlan,  44  Tex.  649;  Duck  v,  must  be  prepared  to  maintain  his  right 

Peeler,  74   Tex.  268;    O'Neal  v,  Vir-  of  exemption  by  proof.     Ronehill  Cem- 

ginia,  etc..    Bridge  Co.,   18    Md.   24;  etery  Co.  v.  Kern,  147  lU.  483:  Illinois 

Johnson  V.  Roberts,  102  111.  656;  Sharpe  Cent.  R.  Co.  v.   Hodges,  113  111.  323. 

V,  Engle,  2  Okla.  624;  Meyer  v.  Rosen-  See  also  Seward  v,  Rbeiner,  2  Kan. 

blatt,  78  Mo.  496,  holding  that  where  App.  95. 

the  petition  alleged  that  the  plaintiff  2.  Cowell  v.  Doub,  12  Cal.  274,  hold- 
never  delivered  to  the  assessor  a  list  of  Ing  that  a  party  seeking  to  enjoin  the 
his  taxable  property,  but  did  not  allege  collection  of  a  tax  assessed  upon  his 
that  such  list  was  not  demanded  by  property,  upon  the  ground  that  the  law 
that  oflScer,  the  allegation  that  the  provides  for  the  meeting  of  the  board 
plaintiff  did  not  deliver  it  was  not  of  equalization  for  the  correction  of  the 
inconsistent  with  the  facts  that  the  tax  lisi,  and  that  the  board  did  not 
assessor  demanded  and  the  plaintiff  meet  as  required,  must  show  in  his  bill 
refused  or  neglected  to  furnish  his  list;  that  there  was  error  to  be  corrected  in 
that  the  law  under  such  circumstances  his  list. 
•  authorizes  the  assessor  to  ascertain,  8.  Hubbard  v,  Winsor,  15  Mich.  154; 
as  best  he  may,  the  taxable  properly  Musselman  v.  Logansport,  29lnd.  533, 
owned  by  the  party,  and  place  it  upon  holding  that  there  should  be  an  aver- 
his  book  for  taxation,  and  from  such,  ment  that  the  assessment  was  too  large. 
as  from  other  assessments,  the  tax-  Amendment.  —  In  Hills  v.  National 
payer  has  his  appeal,  and  neglecting  Albany  Exch.  Bank,  105  U.  S.  319, 
to  avail  himself  of  that  remedy  he  can-  which  was  a  suit  by  a  bank  on  behalf 
not  resort  to  equity  to  enjoin  the  col-  of  its  stockholders  to  enjoin  state 
lection  of  the  tax.                              *  officers  from  collecting  a  tax  assessed 

In  Hebraaka  a  Prooeeding  in  Error  to  against   shares  of   the    bank'is  stock, 

review  the  order  of  the  board  of  equal-  it  appeared  that  one  stockholder  had 

ization  is  as  a  general  rule  an  adequate  properly  shown  by  affidavit  that   his 

remedy;  and  in  an  action  to  enjoin  the  personal  property  subject  to  taxation, 

collection  of  taxes  resulting  from  an  including  the  bank  stock  in  question, 

order   of    the  board  of  equalization,  would  be  of  no  value  if  his  just  debts 

where  it  is  claimed  that  the  remedy  by  were  deducted  therefrom;  but  the  as- 

a  proceeding  in  error  would  be  inade-  sessors  refused  to  reduce  the  assess- 

quate,  the  facts  upon  which  such  claim  ment  of  the  shares,  and  an  injunction 

is  based  should  be  pleaded  and  proved,  to  restrain  the  collection  of  the  tax  was 

Webster  v.  Lincoln,  50  Neb.  i.  refused  by  the  state  court.     In  revers- 

Bzempt  Property.  —  But  where  the  ing  such  decision  and  ordering  an  in- 
coUection  of  a  tax  levied  upon  exempt  junction  the  federal  Supreme  Court 
property  will  be  enjoined,  the  bill  need  directed  the  allowance  of  amendments 
not  allege  any  attempt  to  avoid  the  tax  to  the  pleadings  to  enable  other  stock- 
before  either  the  municipal  authorities  holders  to  show  the  amount  of  deduc- 
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/.  Designation  of  Legal  and  Illegal  Parts  of  Tax.  — 

Where  it  is  admitted  that  a  portion  of  a  tax  is  legal,  and  the  bill 
seeks  to  enjoin  another  portion  thereof  as  illegal,  that  part  which 
is  legal  must  be  pointed  out,  at  least,  in  order  that  relief  may 
not  be  deferred  to  a  future  hearing.* 

8.  Prohibition.* —  In  some  cases  a  writ  of  prohibition  has  been 
recognized  as  an  appropriate  remedy  to  restrain  the  enforcement 
of  a  tax  or  assessment.'  But  from  the  nature  of  the  writ  as 
elsewhere  shown,'  and  from  the  application  of  the  general  princi- 
ples there  announced,  the  better  opinion  appears  to  be  that  pro- 
hibition is  not  an  appropriate  remedy  as  against  ministerial 
officers  to  restrain  them  from  levying  or  collecting  taxes.* 

tion     to    which    they    were    entitled,  etc.«    Min.    Co.    v,    Auditor-Gen.,   37 

holding  that  their  failure  to  file  affida-  Mich.  391. 

vits  of  claim  for  reduction  in  the  first  Mississippi,  —  Beck  v.  Allen,  58  Miss, 

instance  was  excusable  in  view  of  the  153. 

fact   that  the  assessors  had  evinced  a  North  Carolina,  —  Covington  v.  Rock- 
fixed  purpose  to  disallow  every  such  ingharo,  93  N.  Car.  135. 
claim,   in  which  purpose  they  would  Texas.  —  To    restrain   the  collection 
have  been  upheld  by  prior  decisions  of  of  taxes,    exactness  and   particularity 
the  state  court.  must    be     observed     in    stating    the 

1.  Florida,  —  Cheney    v,    Jones,    14  grounds  for  the  equitable  relief  sought, 

Fla.  587,  holding  that  unless  the  illegal  and    the    injunction    should     not    be 

portion  of  the  tax  be  definitely  shown  granted    when,    from    the   averments 

i)y  (he  bill,  it  can  be  enjoined  only  upon  in   the   petition,    it    remains  doubtful 

a  future  hearing,  at  which  the  court  whether  all  the  taxes  against  which  in- 

may  be  able  to  determine  what  portion  junction   is  sought  are  illegal.     Blanc 

should  be  enjoined.  v.  Meyer,  59  Tex.  89. 

Illinois,  —  A  bill   in  chancery  to  en-  9.  Floyd  v,  Gilbreath,  27  Ark.  675; 

join   the  collection   of   taxes,   on    the  People  v.  Works,  7  Wend.  (N.  Y.)  486; 

ground   that  they  are  in  part  illegal,  State   v,   Graham,  2  Hill  L.  (S.  Car.) 

must  show  to  what  extent  they  are  so,  457;  Burger  v.  State,  I  McMull.  L.  (S. 

in  order  that  the  court  may  enjoin  only  Car.)  410;  State  v.  Hodges,  14  Rich.  L. 

the  illegal  portion,  or  must  show  that  (S.  Car.)  256. 

it  is  impossible  to  discriminate  between  By  Statute  the   writ  has  sometimes 

the  legal  and  illegal  portions,  else  it  been   made   the    appropriate   remedy, 

will  be  bad   on  demurrer.     Taylor   v.  See  Talbot  v.  Dent,  9  B.  Mon.  (Ky.)  526 

Thompson,  42  III.  17.     SeealsoO'Kane  Where    a    tax   execution    failed    to 

V,  Treat,  25  111.  557:  Wilson  v.  Weber,  specify  the  ground  of  its  issuance  fur- 

3  111.  App.   125;  Btiscoe  v,  Allison,  43  ther  than   that  it  was  for  the  nonpay- 

111.   291;    Reed   v.  Tyler,   56  111.  288;  ment  of  taxes,  but  it  appeared  that  it 

Barneit  v,  Cline,  60  111.  205;  Johnson  was' issued  for  a  double  tax.  in  part  on 

V.    Roberts,    102    111.    656.       Compare  cotton  sold,  and  so  far  was  illegal,  and 

Hesing  v,  Scott.  107  111.  600;  Gage  v,  in  part  on  cotton  on  hand,  it  was  held 

Nichols,  112  111.  269.  that  the  court  could  not  undertake  to 

Indiana,  —  Harrison  v.  Haas,  25  Ind.  apportion    the   tax  and  say  how  much 

281.  was  for  cotton  sold  and  how  much  for 

lovta.  — Morrison    v.    Hershire,    32  cotton  on  hand;  and  therefore,  on  that 

Iowa  271;  McConn  z/.  Roberts,  25  Iowa  ground  alone  if  no  other  existed,  the 

152.  prohibition  must  go  to  the  whole  exe- 

Kansas.  —  Shelton   v.   Dunn,  6  Kan.  cution,    leaving    the   tax    collector    to 

129.                                                               '  issue  another   for   the    true    amount. 

Michigan.  —  Conway    v.    Township  State  v.  Hodges,  14  Rich.  L.  (S.  Car.) 

Board,    15  Mich.  257;    Palmer  v.  Na-  256. 

poleon  Tp.,  16   Mich.    176;    Smith   v.  8.  See  article  Prohibition,  vol.  16, 

Humphrey,  20   Mich.  398;    Merrill   v.  p.  1093. 

Humphrey,   24   Mich.    170;    Pillsbury  4.  Farmers*  Co-operative   Union   v. 

V,  Humphrey,  26  Mich.  245;  Albany,  Thresher,  62    Cal.   407;    Le   Conte  v. 
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9.  Parties  — a.  Plaintiff  — (i)  Right  to  Complain  Restricted 
by  Statute,  —  Where  the  statute  provides  for  an  appeal  from  a 
board  of  equalization  the  right  to  appeal  cannot  be  extended  to 
any  other  parties  than  those  prescribed.^ 

(2)  Parties  in  Interest  Generally.  —  As  a  general  rule  the  party 
who  is  liable  for  the  tax  or  whose  property  is  liable  to  be  taken 
for  the  satisfaction  of  the  tax  should  alone  complain  of  an 
improper  assessment.* 

A  Mnnieipal  Corporation  may  not  interfere  to  restrain,  by  bill  filed 
for  that  purpose,  the  collection  of  a  tax  levied  on  property  within 
its  corporate  limits;  only  taxpayers,  of  which  the  corporation  is 
not  one,  are  interested,  and  only  such  parties  may  complain.' 

Spoeial  Intaroit.  —  And  a  petition  for  certiorari  on  behalf  of  one 
or  more  taxpayers  must  show  some  special  interest  in  the  peti- 
tioner not  common  to  all  other  taxpayers.*  So  if  all  taxpayers 
have  the  same  interest  it  is  held  that  a  writ  of  certiorari  to  review 

Berkeley,  57  Cal.  269;  Maurer  r.  Mitch-  all  taxes  legally  assessed  on  such  prop- 
ell,  53  Cal.  289;  Hobart  v.  Tillson,  66  erty  and  payable  by  the  lessee  should 
Cal.  310;  Cody  v.  Lennard,  45  Ga.  85;  be  chargeable  against  the  lessor  may 
Clayton  v.  Heidelberg,  9  Smed.  &  M.  be  enjoined  in  an  action  by  the  lessor. 
(Miss.)  623;  People  v.  Queens  County,  Columbus,  etc.,  R.  Co.  v.  Grant  County, 
I  Hill  (N.  Y.)  195.  65  Ind.  427. 

Want   or  Ezoom    of    Authority.  —  In        Tranffereo  of  Bank  Stook.  —  In  People 

People  V.  Kern  County,  47  Cal.  81,  it  v.  Barker,  87  Hun  (N.  Y.)  194,  affirmed 

was   held   that  a  writ  of  prohibition  148  N.  Y.  731,  it  was  held  that  a  statute 

would   not   be  granted   to  prevent    a  which  provided  that  a  writ  of  certiorari 

board  of  supervisors  from   collecting  might  be  allowed  upon  petition  of  any 

a  tax  unless  there  was  absolute  want  person  or    corporation    assessed    and 

or  excess  of  jurisdiction.     To  the  same  claiming  to  be  aggrieved,  to  review  an 

effect  see  Clayton   v,    Heidelberg,    9  assessment  of  real  or  personal  property, 

Smed.  &  M.  (Miss.)  623.  etc.,  did  not  restrict  the  proceeding  to 

1.  Grigsby  v.  Minnehaha  County,  6  one  against  whom  the  assessment  was 
S.  Dak.  492.  made,    and    therefore    the   transferee 

Certiorari  —  Nomber     of     Proseonton  of  bank  stock  might  properly  bring 

Baotrictod  by  Bulo.  —  In  New  Jersey  the  the  proceeding  to  review  an  assessment 

Supreme  Court  has  directedf  by  posi-  of  slock   against  the  original  owner, 

live  rule  that  a  writ  of  certiorari  to  People    t/.   Barker,    87    Hun    (N.   Y.) 

bring  up  a  tax  shall  not  include  more  194. 

than    four    prosecutors    in    one   writ.  8.  Waverly  v.  Auditor,  100  111.  356. 

State  V.  Cook,  32  N.  J.   L.  347;  Potter  4.  Benton   v,  Taylor,   46  Ala.   388; 

V.  Orange,  62  N.  J.  L.  192.  Levant  v.   Penobscot  County.  67  Me. 

2.  Tenant  by  Cortoiy.  —  Thus  where  434;  Libby  v.  West  St.  Paul,  14  Minn, 
real  estate  owned  by  and  in  possession  248;  State  v,  Middletown,  24  N.  J.  L. 
of  a  tenant  by  the  curtesy  should  be  124  People  v.  Westchester  County,  57 
listed  in  his  name  for  taxation  and  it  is  Barb.  (N.  Y.)  377,  wherein  it  was  said 
his  duty  to  pay  taxes  upon  the  estate  that  there  is  a  clear  distinction  between 
owned  by  him  as  such  tenant,  his  in-  a  suit  by  a  taxpayer  who  acts  as  a  re- 
terest  alone  being  liable  for  the  taxes,  lator  in  legal  proceedings  in  which  all 
a  complaint  grounded  upon  an  im-  the  inhabitants  of  apolitical  division  of 
proper  assessment  or  an  assessment  in  the  state  have  a  common  interest,  and 
excess  of  the  value  of  the  estate  should  a  suit  by  a  private  individual  to  redress 
be  made  by  the  tenant  by  the  curtesy  a  wrong  personal  to  himself;  that  the 
alone.  White  v,  Portland,  67  Conn,  public  has  the  same  interest  that  a  tax 
273.  shall  be  proper  as  to  a  town  or  an 

Lessor  of  Baibroad.  —  The  collection  of  aggregation  of  individuals  as  it  has 
taxes  illegally  assessed  against  a  rail-  that  the  tax  shall  be  right  as  to  one 
road  leased  under  an  agreement  that    person. 
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an  assessment  should  be  maintained  in  the  name  of  the  people.  ^ 

(3)  Representative  Capacity.  —  But  a  petition  for  certiorari  may 
be  filed  by  one  in  his  representative  capacity,  where  the  tax  is 
assessed  against  him  in  such  capacity,  as  well  as  by  one  interested 
in  his  own  right.* 

(4)  Corporation  and  Stockholder,  —  So  it  is  held  that  it  does 
not  lie  in  the  mouth  of  every  individual  stockholder  to  complain 
of  an  illegal  assessment  against  the  body  corporate,  but  that  the 
exception  should  be  made  by  the  corporation  itself  which  is 
wrongfully  assessed ; '  and  conversely  that  a  corporation  cannot 
take  exception  to  an  erroneous  decision  against  its  individual 
stockholders.^  It  is  held  in  other  cases,  however,  and  from 
them  it  may  be  said  that  the  rule  is  established,  that  a  bank 
may  sue  out  a  writ  of  certiorari  in  its  own  name  to  contest  an 
assessment  on  the  shares  of  its  stockholders ;  ^  and  it  is  well  set- 
it  State  V,   Manitowoc    County,   59       Beftual  of   Corporation  to  Aet.  —  Al- 

Wis.  15,  holding  that  a  writ  should  not  though  a  stoclcholder  in  a  corporation 

be  allowed  on  the  relation  of  a  town  may  bring  a  suit  when  the  corporation 

unless  the  petitioner  was  directed  by  refuses  to  do  so,  as  in  such  case  the 

the  electors  of  the  town  to  bring  it.  suit  can   be   maintained  only  on  the 

Aoti    intimately  Inereaiing   Taxes.  —  ground  that  the  rights  of  the  corpora- 

So  upon  the  principle  that  a  taxpayer  tion     are     involved,    the    corporation 

may  complain  of  an  act  which  may  in-  should  be  made  a  party  to  the  suit,  and 

crease  his  taxes,  a  taxpayer  of  a  county  a  demurrer  will  lie  if  it  is  not  joined, 

can  resort  to  certiorari  to  review  such  Davenport   v.  Dows,  18  Wall.  (U.  S.) 

actions  of  the  board  of  supervisors  as  626.     See    also    articles    Officers  of 

may  increase  his  taxes.    Goetzman  v.  Private  Corporations,  vol.  15,  p.  60; 

Whitaker,  81  Iowa  527,  holding  that  in  Stock  and  Stockholders,  vol.  20,  p. 

such  a  proceeding  to  test  the  validity  672. 

of  the  acts  of  the  board  of  supervisors  4.  State  v.  Cook,  32  N.  J.  L.  347. 
in  increasing  the  salary  of  the  county  See  also  Hannibal  First  Nat.  Bank  v. 
attorney,  the  latter  is  a  necessary  party  Meredith,  44  Mo.  500. 
and  his  admission  to  plead  is  not  5.  Mercantile  Nat.  Bank  v.  New 
an  abuse  of  discretion.  These  proceed-  York,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
ings  would  seem  to  be  such  as  could  Y.)  32,  under  a  statute  which  provided 
not  be  brought  under  the  general  rule  that  "  every  such  bank  or  banking  as- 
stated  infra^  IV.  Apprehended  Public  sociation  shall  retain  dividends  until 
Wrongs  Increasing  Taxation^  and  the  the  delivery  to  the  collector  of  the  tax 
authority  for  bringing  them  may  be  roll  and  warrant  of  the  current  ^ear, 
said  to  be  based  upon  the  broader  view  and  within  ten  days  after  such  delivery 
taken  of  the  construction  which  should  shall  pay  to  such  collector  so  much  of 
be  put  upon  the  peculiar  interest  of  such  dividend  as  may  be  necessary  to 
the  taxpayer.  See  Collins  v,  Davis,  57  pay  any  unpaid  taxes  assessed  on  the 
Iowa  258,  holding  that  a  resident  tax-  stock  upon  which  such  dividend  is  de* 
payer  may  maintain  an  action  to  annul  clared,*'  citing  People  v.  Tax,  etc., 
proceedings  of  a  city  council  unlaw-  Com'rs,  8  Hun  (N.  Y.)  536,  67  N.  Y. 
fully  reducing  assessments  and  that  516,  9  Hun(N.  Y.)  650,  69N.  Y.  gi,  and 
such  acts  may  be  reviewed  by  cer-  distinguishing  People  v.  Wall  St.  Bank, 
tiorari.  39  Hun  (N.  Y.)  525,  and  People  v.  Cole- 

2.  State  V.  Holmdel  Tp.,  39  N.  J.  L.  man,  41   Hun  (N.   Y.)  344,  which  held 

79,   holding  that  a  tax  upon  personal  that   neither  a  bank  nor  its   receiver 

property  in  possession  of  an  executor  was  a   party  aggrieved,  as  to  assess- 

should    be    assessed   against   the  ex-  ments    against,    its    stockholders    on 

ecutor,  and  that  such  executor  is  the  capital   stock,  and   that  neither  could 

proper  party  to  prosecute  a  writ  of  cer-  maintain  certiorari  to  review  theassess- 

tiorari  to  have  the  tax  reviewed.  ments,  in  that  since  these  decisions  the 

S.  State  V.  Flavell,  24  N.  J.  L.  370.  law  had  been  materially  changed  by 
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tied  that  a  national  bank  may  maintain  a  bill  for  an  injunction 
on  behalf  of  its  stockholders  to  restrain  the  collection  of  a  tax 
unlawfully  assessed  on  the  shares  of  such  stockholders.^ 

{^)  Jaindfr  —  (&)  in  CtoneraL  —  As  a  complaint  against  an  erro- 
neous assessment  should  be  made  alone  by  the  party  interested 
who  is  liable  for  the  tax  or  whose  property  may  be  taken  to  sat- 
isfy it,  others  who  are  not  in  this  situation  cannot  be  properly 
joined,'  and  parties  whose  interests  are  different  cannot  join  in  a 
petition  for  certiorari  to  review  a  tax  assessment.' 

Hnsbud  and  Wilis.  —  But  in  a  suit  to  restrain  the  collection  of  an 
illegal  tax  upon  lands  owned  by  the  wife  and  occupied  by  the 
husband  and  wife,  the  husband  and  wife  are  properly  joined.^ 

(b)  Joint  or  Common  Intereot  in  Snlgoot-matter.  —  The  joint  or  com- 
mon interest  necessary  to  authorize  several  to  join  in  a  suit  to 
restrain  the  collection  of  a  tax  must  be  in  the  subject-matter  and 
not  merely  in  the  legal  questions  involved.*  One  who  is  alone 
affected  by  an  illegality  in  the  tax  proceeding  complained  of  can- 
not join  other  complainants  in  a  suit  for  an  injunction  against 

ihe  statute  above  (quoted,  and  that  the  assessment  there  is  a  misjoinder  of 

only  datv  at  that  time  enjoined  upon  parties  of  which  advantage  may  be 

banks  wilh  respect  to  such  taxes  was  taken  on   demurrer.     White  v,   Port^ 

to  withhold  dividends  declared  in  favor  land,  67  Conn.  273. 

of  stockholders  until   they    paid    the  8.  Carter  v,  Cullman  County,  80  Ala. 

taxes  imposed  upon  their  stock.     See  394;  People  v,  Feitner,  49  N.  Y.  App. 

also  State  9.  Newark,  40  N.  J.  L.  558.  Div.  385. 

1.  Knappv.  Chicago  First  Nat.  Bank,  Taxpayers    in    Several    Townihlps. -^ 

173  111.  331;  Hills  V.  National  Albany  Where  several    townships  separately 

Exch.  Bank,  105  U.  S.  319;  Cummings  voted  taxes  to  aid  in  the  construction 

V.  National  Bank,  loi  U.  S.  153;  Pelton  of    a    railroad,    and    defects    in    the 

V.  Commercial  Nat.   Bank,   loi   U.  S.  proceedings  in   each   township  which 

143;   City  Nat.   Bank  v,    Paducah,   2  avoided  the  taxes  were  alleged,  ii  was 

Flipp.  (U.  S.)  61;    Albany  City   Nat.  held  that  the  taxpayers  in  the  several 

Bank  v,  Maher,  19  Blatchf.  (U.  S.)  175;  townships  could  not  unite  as  plaintiffs 

Albany  County  v.  Stanley,   105   IJ.  S.  in  certiorari  to  test  the  validity  of  the 

305.      But  see    Hannibal   First    Nat.  taxes.     Woodworth  v.  Gibbs,  61  Iowa 

Bank  v,  Meredith,  44  Mo.  500.  398. 

TbsBaaaonof  the  Bole  allowing  a  suit  4.  Henry  v,  Gregory,  29  Mich.  68, 

by  the  bank  on  behalf  of  its  sharehold-  holding  that  under  such  circumstances 

ers  is  based  upon  the  statutory  provi-  any   remedy  that  may   be  sought  by 

sion  requiring  the  bank  to  witlihold  so  husband  and  wife  to  protect  their  pos- 

much  of  any  dividend  belonging  to  a  session,   or  which   in  its  final  results 

stockholder  as  shall   be  necessary  to  may  disturb  their  possession,  should 

pay  the  tax.     Albany  City  Nat.  Bank  properly  be  sought  by  or  against  them 

V.    Maher,    19    Blatchf.    (U.   S.)   175;  both;    for  though  the  wife  may  have 

Knopf  V,  Chicago  First  Nat.  Bank,  173  the  exclusive  title,  the  husband  has  a 

111.  331;  Mercantile  Nat.  Bank  v.  New  legal  right  to  occupy  jointly  with  her, 

York,  (Supm.  Ct.  Spec.  T.)27  Misc.  (N.  and  it  is  manifest  that  there  cannot  be 

Y.)  32.  an   adjudication    covering  the   whole 

8.  Tenant  by  Oartasj  and  Bemainder-  case  so  long  as  only  one  of  the  parties 

man.  —  Thus,  as  a  tenant  by  the  cur-  jointly  entitled  to  the  possession  is  be- 

tesy  alone  is  interested  in  an  assess-  fore  the  court. 

ment  against  his  estate,  if  the  remain-  5.  Cutting  v.  Gilbert,  5  Blatchf.  (U. 

derman  unites  with  him  on  an  appeal  S.)  259;    Youngblood    v.    Sexton,    32 

from  the  action  of  the  board  of  relief  Mich.   406.     See  also  article   Injunc- 

npon  a  complaint  against  an  improper  tions,  vol.  10,  p.  907. 
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such  tax  proceedings  without  rendering  the  bill  multifarious.^ 

Conflict  of  Antliority.  —  There  is  some  conflict  of  authority  upon 
the  question  whether  several  persons  complaining  of  an  alleged 
illegality  extending  to  the  whole  assessment  or  affected  in  the 
same  manner  by  the  same  objection  may  join  in  one  bill  to 
restrain  the  collection  of  a  tax  or  assessment.  On  the  one  hand 
it  is  held  that  taxpayers  owning  lands  in  severalty  cannot  join  in 
such  a  bill,  as  there  is  no  such  common  interest  in  the  subject- 
matter  as  authorizes  such  joinder,'  and  that  parties  who  complain 
of  separate  assessments  or  base  their  complaints  upon  different 
grounds  cannot  be  joined.'  Under  these  rulings  a  suit  cannot  be 
brought  by  a  party  suing  in  his  own  behalf,  as  well  as  in  behalf 
of  other  persons  interested,  to  restrain  the  collection  of  a  tax 
imposed  upon  the  separate  property  of  the  plaintiff  and  such 
other  persons.^    This  rule  is  based  upon  the  doctrine  that  the 

I.Tampa  v,  Mugge,  40  Fla:  326,  ihe  coUection  of  the  assessment  against 
holding  that  the  remedy  provided  by  their  separate  lands;  Fleming  v,  Mer- 
statute  for  relief  against  an  illegal  shon,  36  Iowa4i3;  Magee  v.  Culler,  43 
assessment  by  a  summary  petition  in  Barb.  (N.  Y.)  240;  Peck  v.  School  Dist. 
court  does  not  authorize  the  joinder  in  No.  4,  21  Wis.  516;  Armstrong  v.  Ath- 
one  petition  of  several  taxpayers  as  to  ens  County,  10  Ohio  235. 
whose  assessments  diverse  questions  8.  Robbins  v.  Sand  Creek  Turnpike 
are  presented  and  with  respect  to  whom  Co.,  34  Ind.  461,  holding  that  owners 
there  is  no  community  of  interests;  in  severalty  of  different  tracts  of  land 
Robbins  v.  Sand  Creek  Turnpike  Co.,  separately  assessed  in  the  construction 
34  Ind.  462;  Jones  v.  Rushville  Nat.  of  a  road  may  join  as  plaintiffs  to  re- 
Bank,  138  Ind.  87,  holding  that  there  strain  the  collection  of  the  assessment 
is  no  such  common  interest  as  would  because  of  an  illegality  which  renders 
authorize  a  joinder  of  two  banks  it  void  as  to  all  of  such  owners,  and 
against  Whose  stock  illegal  taxes  have  that  this  is  not  a  case  where  the  assess- 
been  separately  assessed;  McGrath  v.  ment  as  lo  one  is  void  for  one  reason 
Newton,  29  Kan.  364,  holding  that  and  as  lo  another  for  another  reason, 
where,  by  city  ordinance,  taxes  are  nor  a  case  of  different  objections  to 
levied  by  different  sections  in  different  different  assessments.  See  also  Young- 
modes  and  in  various  amounts,  and  blood  v.  Sexton,  32  Mich.  406. 
having  no  connection  with  each  other,  4.  Fleming  v,  Mershon,  36  Iowa  413; 
persons  in  different  kinds  of  business  Coulson  c.  Harris,  43  Miss.  754  ^ting 
and  therefore  liable  to  different  taxes  Bouton  v,  Brooklyn,  15  Barb.  (N.  Y.) 
cannot  join  in  an  action  to  restrain  the  375;  Newcomb  v.  Horton,  18  Wis.  569; 
collection  of  taxes  under  the  ordinance;  Messeck  v,  Columbia  County,  50  Barb. 
Hudson  c.  Atchison  County,  12  Kan.  (N.  Y.)  iqo;  Dodd  v.  Hartford,  25  Conn. 
140:  Kerr  v.  Lansing,  17  Mich.  34.  232]:  Cutting  v.  Gilbert,  5  Blatchf.  (U. 

Effect  of  Statute  AUowlng  Joinder.  —  A  S.)  259. 
code  provision  that  "  any  number  of  In  McCoy  v.  Chillicoihe,  3  Ohio  370, 
persons  whose  property  is  affected  by  a  taxpayer  sought  the  aid  of  a  court 
a  tax  or  assessment  so  levied  may  of  chancery,  to  restrain  the  collection  of 
unite  in  the  petition  filed"  lo  obtain  a  tax,  on  the  ground  that  the  law  in 
an  injunction  agHinst  the  collection  pursuance  of  which  the  tax  was  levied 
thereof  does  not  authorize  different  was  unconstitutional  and  void;  and  it 
classes  of  persons  differently  affected  was  insisted  that  equity  should  enter- 
by  different  sections  of  an  ordinance  to  tain  jurisdiction  to  prevent  a  multiplic- 
unite  in  such  a  petition.  McGrath  v.  ity  of  suits  and  oppressive  litigation. 
Newton,  29  Kan.  364.  The    Supreme  Court    held    that    the 

9.  Jones  v.   Cardwell,  98   Ind.  331.  case  did  not  come  within  the  jurisdic- 

holding  that  two  persons  who  own  sep-  lion  of  chancery,  the  complainant  hav- 

arate  tracts  assessed  for  drainage  can-  ing  ample   remedy   at  law;    that  the 

not  prosecute  a  joint  action  to  restrain  separate  repetition  of  trespasses,  laying 
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interposition  of  a  court  of  equity  to  prevent  a  multiplicity  of  suits 
cannot  be  invoked  where  there  is  simply  a  multitude  of  individ- 
uals whose  several  interests  are  not  interdependent.*  On  the 
other  hand  it  is  held  that  where  an  illegal  tax  has  been  assessed 
against  different  persons  severally,  all  of  whom  are  similarly 
affected  and  who  ask  the  same  relief  against  the  same  injury  and 
upon  the  same  ground,*  sometimes  by  express  statutory  author- 
ity,' or  where  the  tax  is  altogether  void  as  to  all  persons,  those 

aground  for  separate  suits  betviree<i  the  Walters,  i  Idaho  564;  Crevier  v.  New 

same   parties,  is  not  that  description  York,  (C.  PI.  Spec.  T.)  13  Abb.  Pr.  K. 

of  multiplicity  of  suits  which  induces  S.  (N.  Y.)  340:  Messeck  v.  Columbia 

equity  to  interfere.     See  also  Mechan-  County,  50  Barb.  (N.  Y.)  190;    Barnes 

ics*,  etc.,  Branch  of  State  Bank  v.  De-  v.    Beloit,    19  Wis.   93;    Newcomb  v. 

botl,  I  Ohio  St.  591.  Honon.  18  Wis.  566;  Cutting  v.   GiU 

When  Joinder  It  PermiMiblo.  —  Even  bert,  5  Blaichf.  (U.  S.)  259,  holding 
when,  to  avoid  a  multiplicity  of  suits,  that  six  firms  licensed  and  doing  the 
many  persons  determined  to  test  the  business  of  brokers  under  an  internal 
validity  of  a  tax  may,  if  they  choose,  revenue  act  could  not  unite  in  a  bill  of 
join  in  exhibiting  a  bill  by  becoming  peace  to  enjoin  the  collection  and  as- 
platntiflfs  and  parties  to  the  record,  it  sessing  of  a  tax  upon  the  ground  that 
has  been  held  that  a  liiigiously  dis-  such  tax  was  not  chargeable  according 
posed  person  cannot,  on  his  own  mo-  10  the  provisions  of  that  act;  Schulen- 
tion,  file  a  bill  in  his  own  name  and  on  berg-Boeckeler  Lumber  Co.  v.  Hay- 
behalf  of  all  other  taxpayers  of  the  ward,  20  Fed.  Rep.  422. 
county,  and  stop  the  collection  of  all  2.  Keese  v.  Denver,  10  Colo.  112; 
the  revenue  for  the  support  of  the  Mt.  Carbon  Coal,  eic,  Co.  v.  Blanch- 
state,  the  county,  townships,  cities,  ard,  54  III.  240;  Harward  v.  St.  Clair, 
towns,  schools,  and  other  municipali-  etc..  Levee,  etc.,  Co.,  51  111.  130;  Rich- 
ties.  Du  Page  County  v,  Jenks,  65  111.  man  v.  M  uscatine  County,  70  Iowa  627; 
282.  BrandirfT  v.  Harrison  County,  50  Iowa 

Where  Joinder  Allowed  by  Statnta.  —  164;  Wyandotte,  etc.,  Bridge  Co.  v. 
So  where  the  statute  permits  any  one  Wyandotte  County,  10  Kan.  326;  Gil- 
or  more  of  a  number  cf  persons  whose  more  v.  Norton,  10  Kan.  491;  Thomas 
property  is  affected  by  an  illegal  tax  or  v.  Audiior-Gen  ,  120  Mich.  535;  Scofield 
assessment  to  maintain  an  action  to  en-  v.  Lansing,  17  Mich.  437;  Motz  v.  De- 
join  the  collection  of  such  tax  or  as-  troit,  18  Mich.  495:  Upinglont/.  Oviatt, 
sessmentso  far  as  it  afifects  his  or  their  24  Ohio  St.  232;  Glenn  v.  Waddel,  23 
property,  the  court  can  enjoin  the  col-  Ohio  St.  605;  King  v.  Wilson,  1  Dill, 
lection  only  at  the  instance  of  parties  (U.  S.)  555. 

to    the    record   who  actually    ask    it.  Interest  of    Eaeh  —  Jurifldlotion.  —  In 

Wyandotte,  etc..  Bridge  Co.  r.  Wyan-  King  v.  Wilson,  1  Dill.  (U.  S.)  555,  on 

dotte  County,  10  Kan.  326;  Center  Tp.  the  question  of  jurisdiction,  Dillon,  J., 

V.  Hunt,  16  Kan.  430;  Stiles  v.  Guthrie,  said:  "  While  it  may  be  true  that  dif- 

3  Okla.  26.  ferent  taxpayers  may  join  in  such  a 

1.  Dodd  V.  Hartford,  25  Conn.  232,  in  bill,  yet    ♦    »    •    as  to  each  so  entitled 

which  case  several  taxpayers  sought  to  to  join   there  must  be  in  dispute  an 

maintain  a  bill  in  behalf  of  themselves  amount  exceeding  the  sum  or  value  of 

and   others   for  the  construction  of  a  five  hundred  dollars;  in  other  words, 

sewer  on  the  ground  that  the  tax  was  where   the   interest  of  each   is   in  its 

illegal   and    void;    Sheldon    v.  Centre  nature  several,  and  the  whole  amount 

School  Dist.,  25  Conn.  228;  Harkness  of   tax   demanded  or    demandable  of 

p.  District  of  Columbia,  i  MacArthur  each   is  less   than   that  sum,  so  that 

(D.  C.)  121,  wherein  it  was  pointed  out  neither  one  would  have  the  right  to 

that  the  rule  permitting  a  party  to  in-  bring    the    bill     alone,    the    requisite 

voke  equitable  jurisdiction   upon  the  amount  to  confer  jurisdiction  cannot 

ground  of  the  prevention  of  a  multi*  be   had   by    aggregating    the    several 

plicity  of  suits  cannot  be  applied  where  amounts  of  tax  each  is  liable  to  pay.*' 

the  cause  of  action  is  perfect  in  each  8.  Gilmore  v.  Norton,  10  Kan.  491, 

individual    taxpayer;     Wilkerson     v,  under    a   statute   providing  that    any 
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having  the  same  complaint,  or  any  number  complaining  of  the 
void  tax,  may  join  in  a  suit  to  restrain  its  collection,  and  such 

joinder  will  not  render  the  bill  multifarious;  and  this  seems  the 
better  rule.*  Following  this  last  rule,  when  the  parties  thus 
similarly  interested  are  numerous  one  or  more  may  sue  for  him- 
self or  themselves  and  on  behalf  of  all  others  similarly  aSected 
and  who  might  properly  have  joined  in  the  action.* 

number  of  persons  whose  properly  is  right  to  two  persons  to  unite  in  an  ac- 

affected  by  an   illegal   tax  or  assess-  tion  to  enjoin  two  illegal  taxes  sep- 

ment  may  unite  as  a  body  to  restrain  arately  assessed  against  each  of  ihem. 

'the  collection  of  such  tax  or  assessment  Hudson  v.  Atchison  County,  12  Kan. 

notwithstanding  the  interests  of  such  140,  the  court  saying:     *'  Where  a  tax 

parties  are  several;  Wvandotte,  etc.,  is  illegal  in  the  abstract,  illegal  in  and 

Bridge  Co.  v,  Wyandotte  County,  10  of  itself,  illegal  as  applied    to  every 

Kan.  326;  Gilmore  v.  Fox,  10  Kan.  509;  owner  of  taxable  property  in  the  county 

Stiles  V,  Guthrie,  3  Okla.  26.  or  district,  then  every  person  who  has 

1.  Greed  up  v,  Franklin  County,  30  property  affected  by  such  illegal  tax. 
Ark.  loi,  Vaughan  v,  Bowie,  30  Ark.  or  so  many  of  them  as  may  choose, 
278;  Vanover  v,  Davis,  27  Ga.  354;  may  unite  in  an  action  to  restrain  the 
Harward  v.  St.  Clair,  etc.,  Levee,  etc.,  collection  of  such  tax."  See  also  Carl- 
Co.,  51  III.  130;  Brandirf!  v,  Harrison  ton  v.  Newman,  77  Me.  408. 
County,  50  Iowa  T64;  Anderson  v.  Ori-  2.  Greedup  v.  Franklin  County,  30 
eni  F.  Ins.  Co..  88  Iowa  579;  Williams  Ark.  lor;  Vaughan  v.  Bowie,  30  Ark. 
V.  Peinny,  25  Iowa436;  Carlton  v.  New-  278;  Anderson  v.  Orient  F.  Ins.  Co.,  88 
man,  77  Me.  408,  distinguishing  the  case  Iowa  579;  Carlton  v.  Newman,  77  Me. 
of  a  tax  against  an  individual  illegal  4x1;  Wood  v.  Draper,  24  Barb.  (N. 
simply  by  reason  of  some  irregularity  Y.)  187;  London  v.  Wilmington,  78  N. 
in  its  assessment,  as,  for  instance,  on  Car.  X09;  Upington  v.  Oviatt,  24  Ohio 
account  of  overvaluation,  for  which  an  St.  232;  Williams  v  Grant  County,  26 
ample   remedy  is  otherwise   provided  W.  Va.  488. 

to  him,  and  that  of  a  tax  which  is  en-  Averment.  —  Where  all  the  taxpayers 

tirely  illegal  because  assessed  without  of   the   township  have  a  common  in- 

authority  of  law;  Holmes  v.  Baker,  16  terest  in  the  subject-matter,  although 

Gray  (Mass.)  259;  Bristol  v,  Johnson,  their  individual  interests  may  be  sev> 

34  Mich.  123;  Barr  r.  Deniston,  19  N.  eral   and   distinct,    the    plaintifif  must 

H.  180  {citing  Atty.-Gen.  v,  Heelis,  2  aver  that  he  files  his  bill  in  behalf  of 

Sim.  &  St  67];  Morris  z/.  Cummings,  91  himself  and  all  others  of  similar  in- 

Tex.  618  \citing  Blessing  v.  Galveston,  terest;  and  where  some  of  the  taxpay- 

42  Tex.  641;  George  v.  Dean,  47  Tex.  ers  file  such  a  bill,  they  must  make  a 

73];  Corrothers  v.  Board  of  Education,  similar  averment.     McClung  v.  Live- 

16  W.  Va.  527,  a  bill  on  behalf  of  the  say,  7  W.  Va.  329;  Williams  %,  Grant 

complainants    and    other    taxpayers;  County,    26    W.    Va.    488;    Wood    v. 

BufTalo  V.    Pocahontas,   85   Va.    222;  Draper,  24  Barb.  (N.  Y.)  187. 

Johnson  v.  Drummond,  20  Gratt.  (Va.)  But  if  such  averment  is  omitted  the 

419;  Bull  V.  Read,  13  Gratt.  (Va.)  78.  court  will  not  dismiss  the  bill  in  every 

See    also    Kansas    Indians,    5    Wall,  case,   but  may  give   to    the    plaintiff 

(U.  S.)  737.                                          •  leave   to  amend.     Williams  r.  Grant 

Distinction  Between  Individual  and  Oen-  Countv,  26  VV.  Va.  488. 
eral  Public  Interest.  —  Where  the  act  The  Bale  Stated. —  It  is  held  that 
complained  of  affects  merely  the  in-  while  the  right  of  each  taxpayer  is  in- 
terests of  the  public  in  general  and  not  dividual  and  separate,  the  common  re- 
the  interests  of  a  private  person  in  par-  lation  may  be  sufficient  to  authorize 
ticular,  a  private  person  cannot  com-  the  exercise  of  the  power  of  equity  to 
plain  by  virtue  of  being  a  citizen  and  enjoin  the  collection  of  the  tax  where 
taxpayer  merely;  and  a  statute  provid-  the  suit  is  by  a  number  of  taxpayers 
ing  that  any  number  of  persons  whose  on  behalf  of  themselves  and  others 
property  is  affected  by  a  supposed  ille-  similarly  situated  or  by  one  suing  on 
gal  tax  may  unite  in  an  action  to  re-  behalf  of  all  others.  So  also  such 
strain  its  collection  does  not  give  the  jurisdiction  will  be  exercised  when  the 
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Ik  Defendant.  —  Generally  speaking,  the  political  subdivision 
to  which  the  tax  is  due  or  the  officer  representing  it  in  the 
enforcement  thereof  is  the  proper  party  defendant  in  a  suit  to 
restrain  its  collection  or  to  annul  the  assessment.^  But  none 
whose  presence  is  unnecessary  to  a  complete  determination  of  all 
the  questions  at  issue  is  a  necessary  party  in  the  proceedings ; ' 
and  when  the  public  authorities  adequately  represent  other  par- 
ties who  may  have  claims  to  be  paid  out  of  the  funds  to  be  raised, 
the  latter  need  not  be  joined.' 

suit  is  by  one  suing  for  himself  alone,  sheriff  under  a  tax  warrant,  the  sheriff, 

where  tlie  effect  would  be  to  settle  the  and  not  the  municipality  to  which  the 

rights  of  all.     Knopf  r.  Chicago  First  tax  is  due,  is  the  real  party  defendant. 

Nat.   Bank.  173  111.  333,  distinguishing  Cook  v.  Condon,  6  Kan.  A  pp.  574. 

Du  Page  County  v,  Jenks,  65  111.  275.  CerUorari  —  Direction   of  Writ.  —  See 

1.  Hubbard  v,  Johnson  County,  23  article  Certiorari,  vol.  4,  p.  l^^  ft  seq. 

Iowa  130,  holding  that  in  a  proceeding  8.  Milwaukee  Iron  Co.  v.  Hubbard, 

to   restrain   the  collection    of  an    un-  29  Wis.  51,  holding  that  in  an  action  to 

authorized  tax,  the  county  treasurer  is  restrain  the  collection  of  taxes  assessed 

a  proper   party  defendant,   being  the  against  lands  and  to  have  the  taxation 

oflScer  having  the  process,  and  about  to  and  assessment  annulled  and  set  aside, 

execute  it;  Gilmore  v.  Norton,  10  Kan.  no  relief  is  sought  against  the  county 

491,  holding  that  the  county  clerk  and  or  against  the  treasurer  of  the  county, 

the  county  treasurer  were  proper  par-  and  they  are  not  interested  in  the  liiiga- 

ties  defendant,  as  they  had  authority  tion  in  that  sense  which  renders  it  nec- 

under  the  statute  to  put  all  taxes  and  essary  that  they  shall  be  made  parties. 

Assessments  like  those  in  controversy  A  complete  determination  of  all  the 

on  the  tax  roll  and  collect  them;  Palmer  questions  at  issue  can  be  had  without 

y.  Rich,  12  Mich.  415,  wherein  it  was  joining  the  county  or  the  county  trea»> 

held   thai    to  a  bill  against  a  county  urer  in  the  action, 

treasurer  to  restrain  a  sale  for  taxes  City  Clerk.  —  Kansas  City  z^.  Hanson, 

assessed  under  a  drainage  law  and  to  8  Kan.  App.  290. 

annul  the  tax  the  auditor-general  was  Auditor-General  in  Suit  Against  Town, 

a  necessary  party,  as  in  all  proceed-  — Thomas  «/.  Auditor-Gen.,  120  Mich, 

ings  to  collect  the  taxes  after  they  are  535. 

returned   to  his  office,   or  to  sell  the  8.  Palmer    v.    Rich,    12   Mich    415, 

lands  to  enforce  them,  the  county  treas-  which  was  a  bill  to  restrain  a  county 

urer  is  only  the  agent  of  the  auditor-  treasurer  from  making  a  sale  for  taxes 

general,  and  does  not  act  as  a  mere  under  a  drainage  law  and  to  annul  the 

county  officer;  Adams  v,  Auditor-Gen.,  tax,   and   it   was   held   that  the    con- 

43   Mich.   453,   holding   that  counties  tractors  for  making  the  drains  were  not 

and  townships  are  necessary  parties  to  necessary  parties, 

a  bill  to  vacate  taxes  assessed,  where  But  in  New  York  it  was  held  that 

a  decree  would   make  it  necessary  to  while  i.n  act  allowing  a  taxpayer  to 

charge    the    taxes    back    against    the  bring  an  action  against  a  public  officer 

county  or  spread  them  upon  the  lands  to  prevent  the  waste  of  funds  or  prop- 

of  the  township;  Anderson   v.  State,  erty  belonging  to  a  municipal  corpora- 

23  Miss.  459,  holding  that  the  county  tion  jusiified  the  action  as  against  the 

could   not   be   made  a  party  directly  comptroller,  it  did  not  declare  that  to 

to  a  suit  to  enjoin  a  sale  for  the  pay-  obtain   the  entire   relief    such    officer 

ment  of  taxes,  and  that  when  a  tax  should   be   the  only  necessary  party; 

collector  of  a  county  has  levied  upon  that  while  there  are  cases  in  which  the 

property  for  payment  of  the  taxes  and  officer  may  be  the  only  necessary  party, 

has  advertised  it  for  sale,  it  is  proper  yet  in  a  case  In  which  it  is  sought  to 

to  make  him  a  party  defendant  to  a  adjudge  and  declare  illegal  and  unjust 

bill  to  enjoin  the  sale.  claims  held  by  numerous  individuals 

Bight  to  Lt^ upon Partiealar  Property,  against  the  city,  the  persons  holding 

—  Where  the  only  question  involved  is  such  claims,  or  some  representatives 

the  character  or  ownership  of  particu-  of  them,   as  required,   are   necessary 

lar  property  about  to  be  sold  by  the  parties.    Smith  v,  Crissey,  (Supm.  Cc 
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AdvvM  Title  inTolvvd.  —  So  when  in  such  a  suit  the  question  of 
the  right  to  levy  taxes  involves  the  validity  of  a  title  to  the  prop- 
erty adverse  to  that  of  the  plaintifiF,  the  adverse  claimant  is  a 
necessary  party,  and  if  he  is  not  brought  in  the  application  will 
be  dismissed.^ 

10.  Mandaimii  to  Aiseftiiig  Qflloen  and  Beviewing  Boards —  DUert- 
tion  GAiuuyt  B«  Controlled.  —  Conformably  to  general  principles,  the 
action  of  assessing  officers  and  boards  in  pursuance  of  the  discre- 
tion vested  in  them  cannot  be  controlled  by  mandamus.' 

Whore  Ho  iMierotieB  XnTolTod.  —  But  where  there  is  no  discretion 
involved  or  where  the  proper  officers  refuse  to  enter  upon  the 
performance  o(  the  duties  required  of  them  by  law,  nriandamus 
is  an  available  remedy,  and  under  it  the  assessing  officers  may 
be  compelled  to  do  the  specific  ministerial  act  or  proceed  to  the 
execution  of  their  proper  functions.'  Thus,  where  it  is  the 
imperative  duty  of  certain  designated  officers  or  boards  to  hear 
and  decide  taxpayers'  complaints  of  overvaluation,  action  on  the 
part  of  such  officers  and  boards  may  be  compelled  by  manda- 
mus ;  ^  and  in  like  manner  it  is  held  that  this  writ  will  lie  for  the 

Spec.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  151.  act  and  cannot  be  revised  by  man- 
To  the  same  effect  see  Beck  v.  Allen,  damns;  Atty.-Gen.  v.  Sanilac  County, 
58  Miss.  143.  42  Mich.  72;  Miltenberger  v.  St.  Louis 

Judgment    Creditor. —  In     Leitch    v.  CountyCt.,  50  Mo.  172;  School  Directors 

Went  worth,  71  lU.  146,  it  was  held  that  v.  Anderson,  45  Pa.  St.  388;  Exp,  Lynch, 

in  a  suit  to  restrain  town  officers  from  16  S.  Car.  32,  holding  that  the  correc- 

collecting  taxes  fraudulently  levied  to  tion  by  the  comptroller-general  of  an 

pay  an   unauthorized  judgment,   the  error  in  the  tax  duplicate  is  not  a  plain 

party  to  whom  the  taxes  are  to  go,  if  ministerial  duty  for  which  mandamus 

collected,  are  not  necessary  parties.  will    lie,  especially  after    the    comp- 

But  on  the  other  hand  it  is  held  that  troller-general  has  acted  on  an  applica- 

the  enforcement  of  a  judgment  cannot  tion  for  such  correction, 

be  arrested  by  injunction  without  male-  8.  School  Directors  v.  Anderson,  45 

ing  the  judgment  creditor  a  party,  and  Pa.  St.  388. 

therefore  the  tax  collector  is  incapable  To  Enter  Yalne  on  Aeeeoiment  BolL  — 

of  standing  in  judgment  alone,  in  a  Mandamus   will   issue  to  compel  the 

suit  by  a  taxpayer  to  enjoin  the  coUec-  board  of  assessors  to  enter  on  their  as- 

tion  of  a  tax  levied  to  pay  a  judgment,  sessment  rolls  the  value  put  by  arbi- 

and  the  judgment  creditor  for  whose  trators  on  any  property  listed  on  those 

benefit  the  tax  was  laid  must  be  made  rolls.    State  v.  Board  of  Assessors,  30 

a  party  to  the  suit.    Shields  v.  Pipes,  La.  Ann.  261. 

31  La.  Ann.  765.  4.  Kinley  Mfg.  Co.  v.  Kochersperger. 

1.  Litchfield  v,  Polk  County,  18  174  111.  379;  Gunning  v.  People,  76  111. 
Iowa  70.  App.  574;  Hershey  v.  Fry,  i  Iowa  597: 

2.  Baltimore  County  v.  Winand,  77  Smith  v.  McQuiston,  108  Iowa  363: 
Md.  522,  holding  that  where  county  Utica  Bank  v.  Utica.  4  Paige  (K.  Y.) 
commissioners  add  to  the  assessment  399:  People  r.  Ontario  County,  85  N. 
of  property  they  act  within  their  Y.  323;  People  x^.  Ulster  County,  65  N. 
jurisdiction  though  the  authority  may  Y.  300. 

be  improvidently  exercised,  and  their  Where  Ho  Ministerial  Ihity  Involved. — 

judgment  as  to  the  valuation  of  the  But  where  the  correction  itself  is  not  a 

property  cannot  be  controlled  by  man-  plain  ministerial  duty  or  involves  the 

damns;  Gibbs  v.  Hampden  County,  19  exercise  of  discretion  the  writ  will  not 

Pick.  (Mass.)  298.  holding  that  a  judg-  be  granted.   Exp.  Lynch,  16  S.  Car.  32; 

ment  of  commissioners  for  the  abate-  School  Directors  v.  Anderson,  45  Pa.  St. 

ment  of  a  tax  upon  the  ground  that  the  388,  holding  that  mandamus  will  not 

petitioner  was  overrated  is  a  judicial  be  granted  to  compel  a  school  director 

468  Volume  XXI. 


Inrontaiu  Tantlon  TAX  A  TION,  or  AiMfsniMit. 

purpose  of  compelling  assessors  to  strike  from  the  roll  property 
of  a  particular  class*  or  to  insert  property  which  has  been 
improperly  omitted  from  the  roll.* 

When  There  la  Another  Bemedy.  —  But  when  the  statute  provides  a 
remedy  for  an  erroneous  assessment  by  application  to  designated 
officers  and  by  appeal  from  their  judgment  to  a  court,  mandamus 
will  not  be  awarded  to  compel  county  officers  to  strike  out  an 
assessment  alleged  to  be  erroneous.* 

to  exonerate   property  from   a  school  empt;  Mutual  Ben.  L.  Ins.  Co.  v.  New 

tax  assessed  against  the  owner,  as  ex-  York,  3  Keyes  ^N.  Y.)  182;    People  v. 

oneraiion  is  a  discretionary  power  in-  Barton,  44  Barb.  (N.   Y.)  155;  People 

cidental  to  the  office  of  school  directors,  v.  Olmsted,  45  Barb.  (N.  Y.)  644;  Wil- 

and  while  the  writ  may  lie  to  compel  son  v.  New  York,  (C.   PI.  Spec.  T.)  i 

such  directors  to  proceed  with  the  ex-  Abb.  Pr.  (N.  Y.)  18.     See  also  People 

ercise  of  their  duties,  after  they  have  v.    New  York,  18  Wend.  (N.  Y.)  605; 

set  these  in  motion  they  are  not  sub-  People  v.  Watertown,  i    Hill   (N.    YJ 

ject  to  the  writ.  616;    Colonial   L.   Assur.  Co.  v.  New 

GompUance  with  Statnte.  —  Where  the  York  County,  24  Barb.  (N.  Y.)  166, 
board  of  reviewers  is  authorized  to  holding  that  where  the  statute  provides 
take  action  only  upon  a  special  opposi-  that  the  proper  corporate  officer  of  a 
tion,  with  a  sworn  declaration,  made  corporation  named  in  the  assessment 
by  the  party  conceiving  himself  to  be  roll  shall  show  by  affidavit,  to  the  sat- 
aggrieved,  the  assessor  may,  on  an  ap-  isfaction  of  the  board  of  supervisors, 
plication  for  mandamus  to  compel  him  that  the  corporation  is  not  in  receipt  of 
to  revise  the  tax  rolls  to  conform  to  any  profits  or  income,  and  that  upon 
changes  made  by  the  reviewers,  object  such  showing  the  name  of  the  corpora- 
on  the  ground  that  in  making  the  al-  lion  shall  be  stricken  out  of  the  assess- 
terations  in  the  rolls  the  reviewing  board  ment  roll,  in  the  absence  of  such  show- 
did  not  act  under  the  circumstances,  ing  mandamus  will  not  be  awarded  to 
which  the  law  required  as  conditions  the  supervisors  to  compel  the  erasure 
to  its  action.  Union  Oil  Co.  v.  Camp-  of  the  corporation's  name  from  the 
bell,    48    La.    Ann.    1350.      See    also  assessment  roll. 

Colonial  L.  Assur.  Co.  v.  New  York  2.  People   v.   Shearer,   30  Cal.   645; 

County,  24  Barb.  (N.  Y.)  166.  Hyatt  v.  Allen.  54  Cal.  353,  holding 

But   under  an   act   which   provided  that  a  taxpayer  is  so  interested  in  hav- 

that  the- county  treasurer,  as  ^x  officio  ing  all  the  property  in  the  district  as- 

tax  receiver,  should    specially   assess  sessed  as  that  he  may  make  an  affidavit 

and    collect    taxes   when    the   county  for  the  issuance  of  a  writ  of  mandamus 

assessor   had   neg^lected   to  make   the  to   the  assessor  to  compel  the  assess- 

assessment,     and     that    any    person  mem  of  property  which  is  subject  to 

aggrieved   by   the   subsequent  assess-  assessment;  State  c^.  Crites,  48  Ohio  St. 

ment  might  apply  to  have  it  equalized  142;  State  v.  Whitworth,  8  Lea  (Tenn.) 

by   the    county    commissioners,    who  595,  holding  that  mandamus  wilt  issue 

should  determine  the  matter,  it  was  to  compel  trustees  of  a  county  to  assess 

heLl   that   such   commissioners    while  and  collect  the  taxes  on  certain  town 

acting  as  a  board  of  equalization  could  lots  and  improvements  thereon  which 

not   be  controlled  by  the    restrictions  the  petitioner  alleges  have,  by  mistake 

imposed   by  the  board  of  equalization  of    law    or    fact,   been    omitted    from 

sitting  under  the  general  revenue  act.  taxation.     See  also  People  v.  Niagara 

and  could  not.  like  the  board  of  equal-  County,  4  Hill  (N.  Y.)  20. 

ization,  refuse  to  equalize  the  assess-  Property  Illegally  Exempted.  —  Where 

ment  because  a  sworn  statement  had  property  has   been  illegally  exempted 

been   refused   on   the   demand  of  the  by  the  mayor  and  aldermen  and  they 

treasurer.     Virginia,    etc.,    R.    Co.   v,  refuse  to  levy  a  tax  upon  it.  a  citizen 

Ormsby  County,  5  Nev.  341.  may  compel  the  levy  by  writ  of  man- 

1.  People  V.  Auditor-Gen.,  9  Mich,  damns.     Ford  v,  Cartersville,  84  Ga. 

134.   holding  that  the  auditor-general  216. 

may  be  compelled  by  mandamus  to  re-  8.  Meyer    v.    Dubuque   County,    43 

ject  the  taxes  upon  lots  which  are  ex-  Iowa  592. 
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11.  Costs.  —  On  certiorari  to  review  tax  proceedings  it  is  held 
that  costs  will  not  be  awarded  to  the  petitioner  unless  the  officers 
have  acted  negligently  or  in  bad  faith  or  have  conducted  their 
defense  vexatiously.  ^  But  under  a  statute  providing  that  a  party 
succeeding  in  an  action  in  equity  shall  recover  his  costs  against 
any  one  who  is  not  a  nominal  defendant  it  is  held  that  where  the 
collection  of  an  illegal  tax  is  enjoined  there  should  be  a  judgment 
against  the  officer  for  the  cost  of  the  proceeding,  notwithstanding 
he  may  have  acted  in  good  faith.* 

IV.  Appbehekded  Public  Wbokob  Ihobeabiko  Taxatiok  —  1. 
In  OeneraL  —  As  has  been  shown  elsewhere,  the  general  rule  is 
well  recognized  that  a  suit  for  an  injunction  to  restrain  appre- 
hended wrongs  against  the  public  cannot  be  maintained  by  a 
private  citizen  upon  the  ground  that  his  interests  and  rights  as  a 
member  of  the  state  will  be  interfered  with  or  disturbed,  where 
the  injuries  apprehended  are  of  the  same  kind  as  those  which  will 
be  sustained  by  the  people  at  large.* 

2.  Distinct  Individual  Literest.  —  Some  individual  interest  dis- 
tinct from  that  which  belongs  to  every  inhabitant  is  necessary  to 
give  to  a  single  inhabitant  a  standing  in  court  when  an  alleged 
delinquency  in  the  administration  of  public  affairs  is  called  in 
question;  but  while  some  special  injury  may  suffice  to  give  to 
one  a  standing  as  a  proper  party  plaintiff  to  enjoin  a  public  mis 
chief,  the  decisions  are  not  in  harmony  as  to  the  sufficiency  of 
the  special  interest  of  a  taxpayer  to  maintain  such  a  suit.  In 
some  cases  the  first  general  rule  above  stated  is  applied  to  the 
interest  of  a  taxpayer,  and  it  is  held  that  such  interest  is  not 
sufficient  to  take  the  plaintiff  out  of  the  general  rule,  even  in 
cases  which  involve  an  apprehended  unlawful  increase  to  the 
burden  of  taxation  or  an  unlawful  expenditure  of  public  moneys.^ 

1.  Lehigh  Valley  R.  Co.  v,  Newark,  4.  Dakota,  —  Wood  v.  Bangs,  i  Dale. 
44  N.  J.  L.  323.    And  see  generally    173. 

ariicle  Certiorari,  vol.  4,  p.  321  V/j^^.  Illinois,  —  Hesing  v.   Scott,  107  111. 

In  New    York  the  statute  expressly  600;  Seager  v.   Kankakee  County,  102 

provides  thai  costs  shall   be   allowed  111.  669. 

only  as  above  stated.     See  People  v,  Kansas,  —  State   v.   Marion  County, 

Flagg,  (Supm.  Ct.  Spec.  T.)  49  N.  Y.  21   Kan.  419,  wherein  it  was  held  that 

Supp.  207;  People  V,  Zoeller,  (Supm.  ai  suit  to  enjoin  county  commissioners 

Ct.  Spec.  T.)  15  N.  Y.  Supp.  684;  Peo-  from  letting  a  contract  10  erect  county 

pie  V,  McComber,  (Supm.  Ct.  Spec.  T.)  buildings  and   from  appropriating  for 

7  N.   Y.  Supp.  71;  People  v.  Keator,  the  payment  of  such  buildings  funds 

(Supm.  Ct.  Spec.  T.)  67  How.  Pr.  (N.  raised  to  defray  county  charges  and 

Y.)  277.  expenses  should  be  in  the  name  of  the 

Affimaaoe  of  Tax —  Attaohment.  —  If  state  on  relation  of  the  county  attorney, 

the  tax  be  affirmed,  payment  of  costs  See  also  Freeland  v.  Stillman,  49  Kan. 

as  well  as  of  the  tax  may  be  enforced  197;  Bobbett  v.  State,  10  Kan.  9;  Wy- 

bv  attachment.    Smith  v.  State,  31  N.  andotte,  etc.,  Bridge  Co.  v.  Wyandotte 

J.  L.  216.  County,  10  Kan.  326:  Craft  v,  Jackson 

2.  Gates  v.  Barrett,  79  Ky.  295.  County,  5  Kan.  518;  Barilett  v.  State, 
8.  See  supra^  III.  g.  a,  (2)  Parties  in  13  Kan.  99;  School  Dist.  No.  I  v.  Shad- 

Interest  Generally^  and  see  article   In^    duck,  25  Kan.  467;  Barber  County  v. 
JUNCTIONS,  vol.  10,  p.  897.  Smith,  48  Kan.  331;  School  Dist.  No.  x 
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Thus  it  is  held  that  two  or  more  persons  on  behalf  of  themselves 
and  other  taxpayers  of  the  county  cannot  be  joined  as  plaintiffs 
in  an  action  to  restrain  the  proper  officers  of  the  county  from 
paying  county  warrants  alleged  to  have  been  issued  without 
authority  of  law,*  or  to  enjoin  the  payment  of  certain  expenses 
claimed  to  be  illegal  but  the  payment  of  which  had  been  voted 
by  the  town,'  or  to  enjoin  the  waste  of  public  money*  or  the 
use  of  public  funds  for  public  improvements  in  violation  of  law,* 
or  to  enjoin  the  assessment  and  levy  of  a  tax  to  pay  bonds  given 
for  the  construction  of  a  county  road,*  or  to  restrain  a  municipal 
corporation  in  the  disposition  or  management  of  taxes  collected 
under  a  void  ordinance.* 

3.  Kale  that  Taxpayer's  Interest  Is  Sufficient.  —  It  would  seem, 
however,  that  the  weight  of  present  authority  is  in  favor  of  with- 
drawing taxpayers  from  the  operation  of  the  general  rule  first 
stated  in  such  cases  as  have  been  enumerated,^  and  of  regarding 

t^.  NeiI,36Kan.6i7;Mikesellf.  Durkee,  111.  631,  r«7//i^  Colton  v,  Hanchett,  13 

34  Kan.  509.  111.  615:  Perry  v.  Kinnear,  42  111.  160, 

Massachusetts.  —  Hale   v.    Cushman,  and  Beauchamp  v.  Kankakee  County, 

6  Met.  (Mass.)  425.  45  111.  274. 

Missouri,  —  Sieines      v,     Franklin  Indiana,  —  Harney   v,    Indianapolis, 

County,  48  Mo.  175.  etc.,  R.  Co.,  32  Ind.  244  \citing  Lafay- 

Nebraska, — Normand  v.  OloeCounty.  cite  v.  Cox,  5  Ind.  38;  Oliver  v.  Keight- 

8  Neb.  18.  ley,  24  Ind.  514];  Nill  v,  Jenkinson,  15 

Oregon,  —  Slate  v.   Lord,  28  Oregon  Ind.  425. 

498;  State  V.  Pennoyer,  26  Oregon  205;  Iowa,  —  Biockman    v.    Creston,    79 

State  V,  Hibernian  Sav.,  etc.,  Assoc,  8  Iowa  587;  Rice  v.  Smith,  9  Iowa  570; 

Oregon  398.  Hospers  v.  Wyait,  63  Iowa  264;  Snyder 

Pennsylvania,  —  Kerr    v,    Trego,   47  v,    Foster,    77   Iowa  640;    Carthan   v. 

Pa.  St.  292.  Lang,  69  Iowa  384. 

Wisconsin, — Judd  v.   Fox  Lake,  28  Maryland.  —  Baltimore    v.    Gill,    31 

Wis.  583;  Newcomb  v,  Horton,  18  Wis.  Md.  393,  wherein  the  court  maintained 

566.  the   right  of   taxpayers  on   behalf  of 

United  States.  —  Dows  v.  Chicago,  ii  themselves  and  others  to  intervene  by 

Wall.  (U.  S.)  ro8:  Coulson  v.  Portland,  injunction   to   prevent    the  city   from 

Deady  (U.  S.)  481.  transcending  its  corporate   powers   in 

1.  Wood  V.  Bangs,  i  Dak.  173;  Craft  negotiating  a  loan  contrary  to  the  pro- 

V.  Jackson  County,  5  Kan.  518.  visions  of  the  constitution,  declaring, 

5.  Hale  V,  Cushman,  6  Met.  (Mass.)  however,  that  the  question  had  been 
425.  much  discussed  and  that  the  decisions 

8.  Normand  z/.  Otoe  County, 8  Neb  18.  upon  it  were  not  in  all  respects  har- 

4.  State  V,  Lord,  28  Oregon  498.  monious.     See  also  Kelly  t/.  Baltimore, 

6.  Steinest/.  Franklin  County,  48  Mo.  53  Md.  140,  wherein  it  was  said  that 
175.  the  courts  in  this  state,  recognizing  the 

6.  Coulson  V.  Portland,  Deady  (U.  contrariety  of  opinion  as  to  the  right 
S.)  481;  Kilbourne  v.  St.  John,  59  N.  to  arrest  the  authority  of  local  govern- 
Y.  22.  ments  in  the  exercise  of  lawful  powers, 

7.  Alabama.  —  New  Orleans,  etc.,  R.  have  confined  their  jurisdiction  to  cases 
Co.  V.  Dunn,  51  Ala.  134.  of  ultra  vires  or   clear  assumption  of 

California.  —  Schumacker   v,  Tober-  powers  not  granted, 

man,  56  Cal.  508.  Minnesota.  —  Hodgman  v.  Chicago, 

Connecticut.  —  New  London  z/.  Brain-  etc.,  R.   Co.,  20  Minn.  48;  Sinclair  v, 

ard,  22  Conn.  553;  Webster  v,  Harwin-  Winona  County,  23  Minn.  404. 

ton,  32  Conn.  131.  Missouri,  —  Newmeyer  v.   Missouri, 

Georgia. —  Hudson    v.    Marietta,   64  etc.,  R.  Co.,  52  Mo.  81;  Hooper  t/.  Ely, 

Ga.  286.  46  Mo.   505.     But  in  an  action  to  re- 

Illinois, — Springfield  t/.  Edwards,  84  strain  the  disbursement  of  an  invalid 
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them  as  a  class  specially  damaged  by  acts  which  threaten  the 
unlawful  disposition  of  public  mone3's  or  the  illegal  creation  of  a 

debt  and  which  may  ultimately  result  in  increasing  the  burden 

tax  the  plaintiff's  petition  must  contain  4  Abb.  Pr.  (N.  Y.)  322.  But  in  1858, 
an  allegation  as  to  the  amount  of  taxes  just  after  the  last  case  cited  was  de- 
paid  by  him,  in  order  to  show  that  it  is  termined,  it  was  held  by  the  court  of 
not  a  mere  nominal  injury  which  isap  last  resoit  that  an  action  to  annul  and 
prehended,  but  some  substantial  dam-  declare  void  an  act  of  the  board  of 
age.     Robins  7/.  Latham,  134  Mo.  466.  supervisors   in   erecting  a  new   town 

New  Hampshire,  —  Barr  v.  Deniston,  could   not  be  maintained   by   persons 

19  N.  H.   170;  Meriill  v,  Plainfield,  45  having  no  other  interest  than  such  as 

N.  H.  126.  was  common  to  all  the  freeholders  of 

New  York.  —  In  the  first  case  in  this  the  proposed  town.  Doolittle  v.  Broome 
state  upon  the  question  whether  a  court  County,  18  N.  Y.  155  [disapproving 
of  equity  would  interfere  on  the  appli-  Adriance  v.  New  York,  i  Barb.  (N.  Y.) 
cation  of  a  taxpayer  to  prevent  a  city  19;  Brower  v.  New  York,  3  Baib.  (N. 
council  from  wasting  the  funds  of  the  Y.)  254;  Christopher  v.  New  York,  13 
city,  the  Supreme  Court  expressed  a  Barb.  (N.  Y.)  567;  Milhau  v.  Sharp,  15 
doubt  whether  such  jurisdiction  should  Barb.  (N.  Y.)  193;  Stuyvesant  v.  Pear- 
be  exercised,  but  as  the  defendants  sail,  15  Barb.  (N.  Y.)  244;  De  Baun  v. 
suffered  the  bill  to  be  taken  as  confessed  New  York,  16  Barb.  (N.  Y.)  392]. 
the  court  granted  relief.  Adriance  i\  These  last  two  cases  in  the  court  of 
New  York,  i  Barb.  (N.  Y.)  19.  Later  last  resort  were  of  course  followed  after 
it  was  held  in  the  same  court  that  they  were  handed  down,  to  the  extent 
whenever  an  act  is  illegal  and  the  that  a  taxpayer  was  held  to  have  no 
necessary  effect  of  it  will  be  to  injure  such  interest  as  would  authorize  him 
or  impose  a  burden  upon  the  property  to  restrain  the  execution  of  unauthor- 
of  any  corporator,  this  is  enough  to  ized  contracts  and  the  payment  of 
warrant  the  interference  of  a  court  of  money  in  pursuance  thereof.  Phelps 
equity.  Christopher  v.  New  York,  13  v.  Watertown,  61  Barb.  (N.  Y.)  121. 
Barb.  (N.  Y.)  567.  To  the  sime  point  The  rule  thus  finally  established  by  the 
see  Stuyvesant  v,  Pearsall,  15  Barb.  Court  of  Appeals  was  changed  by  siat- 
(N.  Y.)  245;  Milhau  zr.  Sharpe,  15  Barb,  ute  in  1872,  whereby  a  remedy  was 
(N.  Y.)  193;  De  Baun  v.  New  York,  16  given  to  a  taxpayer  for  the  perversion 
Barb.  (N.  Y.)  392,  a  suit  on  behalf  of  of  municipal  property,  and  under  it  and 
the  complainant  and  other  taxpayers  to  subsequent  statutes  of  like  nature  the 
enjoin  a  city  from  expending  money  cases  are  in  accord  with  the  rule  stated 
raised  by  taxation  in  repairing  a  street  in  the  text.  Ayers  v.  Lawrence,  59  N. 
in  a  manner  contrary  to  law.  In  1855,  Y.  192;  Warrin  v,  Baldwin,  105  N.  Y. 
in  Roosevelt  v.  Varnum,  (Supm.  Ct.  534:  Latham  v.  Richards,  12  Hun  (N. 
Spec.  T  )  12  How.  Pr.  (N.  Y.)  469,  it  Y.)  360:  People  v.  Ingersoll,  58  N.  Y.  i; 
was  held  that  a  taxpayer  of  a  municipal  People  r.  Fields,  58  N.  Y.  491:  Hurl- 
corporation  might  complain  on  behalf  hurt  v.  Banks,  (Supm.  Ct.  Spec.  T.)  i 
of  himselt  and  others  in  a  suit  against  Abb.  N.  Cas.  (N.  Y.)  157;  Hills  v. 
a  corporation  and  others  for  the  pur-  Peckskill  Sav.  Bank,  26  Hun  (N.  Y.) 
pose  of  preventing  a  disposition  of  the  161;  Osterhoudt  v.  Rigney,  98  N,  Y. 
corporate  property  in  violation  of  law;  222;  Hull  v.  Ely,  (Supm.  Ct.)  2  Abb.  N. 
but  this  case  was  reversed  in  Roosevelt  Cas.  (N.  Y.)440;  Oltendorfer  v.  Agnew, 
y.  Draper,  (Supm.  Ct.  Gen.  T.)  7  Abb.  13  Daly  (N.  Y.)  20;  Beebe  v.  Sullivan 
Pr.  (N.  Y.)  108,  and  in  1861  the  latter  County,  64  Hun  (N.  Y.)  377. 
decision  was  affirmed  by  the  court  of  North  Carolina,  — Galloway  v.  Jen- 
last  resort  in  Roosevelt  t>.  Draper,  23  kins,  63  N.  Car.  147. 
N.  Y.  318.  Oregon.  —  While      v.     Multnomah 

Before  this  last  decision  by  the  Court  County,  13  Oregon  317;  Carman  v. 
of  Appeals,  it  was  again  decided  that  a  Woodruff,  10  Oregon  133. 
taxpayer  may  on  his  own  behalf  as  well  Pennsylvania.  —  Page  v.  Allen,  58 
as  on  behalf  of  others  similarlv  inter-  Pa.  St.  338;  Sharpless  v.  Philadelphia, 
ested  complain  of  an  illegal  diversion  21  Pa.  St.  147:  Moers  v.  Reading,  21 
or  application  of  corporate  property.  Pa,  St.  188;  Mercer  County  v,  Pitts- 
Wood  V,  Draper,  24  Barb.  (N.  Y.)  187,  burgh,  etc.,  R.  Co.,  27  Pa.  St.  404. 
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of  taxation.  Thus  a  taxpayer  is  permitted  to  sue,  jointly  with 
others  or  on  behalf  of  himself  and  others,  to  restrain  a  municipal 

corporation  from  incurring  an  indebtedness  in  excess  of  that 
allowed  by  the  constitution  or  from  illegally  creating  debts  which 
will  ultimately  result  in  increasing  the  complainant's  taxes;*  to 

restrain  the  refunding  of  taxes  illegally  ordered  by  the  board  of 
supervisors :  •  to  annul  a  fraudulent  disposition  of  county  funds ;  * 

Rhode  Island.  — Sherman  v,  Carr,  8  aliegalion  that  they  were  liable  to  tax- 

R.  [.  431.  ation   under  particular  acts,   did    not 

Virginia.  —  Roper  v.  McWharter,  77  show  that  ihey  had  any  interest  pecu- 

Va.  214;  BjUs.'.  Read,  i3Gratt.(Va.)78.  Har  to  themselves  and   gave  to  them 

Wisconsin.  —  Peck   v.    School    Dist.  no  standing  to    maintain   the  action. 

No.  4.  21  Wis.  516;  Whiting  v,  Sheboy-  Comins  v.  Jefferson  County,  3  Thomp, 

gan,  etc.,  R.  Co.,  25  Wis.  167;  Lawson  &  C.  (N.  Y.)  296,  affirmed  t\  N.  Y.  626. 

V.  Schneilen,  33  Wis.  288;  Willard  v.  But  see  Ayers  v.  Lawrence,  59  N.  Y. 

Comstoclc,  58  Wis.  565.  iq2,  wherein  it  was  held  that  an  alle- 

United  States,  —  Crampton  v,  Zabris-  gation  that  the  plaintiffs  are  residents 

kie,   loi    U.  S.  609;  Bayie  v.  New  Or-  and  taxpayers  and  owners  of  real  and 

leans.  23  Fed.  Rep.  843.  personal  property  liable  to  assessment 

Foundation  of  Bnle  —  IneroMOOfBnrden  and  taxation  before  and  at  the  time  of 

of  Taxation.  —  In  Brockman  v.  Creston,  ihe  transaction  set  up  in  the  complaint 

79  loiva  587,  it  was  aptly  shown  that  is  enough,  and  that  the  precise  words 

the  recognition  of  the  doctrine  stated  in  of  the  statute  need  not  be  used, 

the  text  is  not  based  on  the  right  of  the  Holder  of  lUegal  Claim  ai  Party. —  In 

property  owner  or  taxpayer  to  dictate  a  proper  case  for  an  injunction  at  the 

anJ  control  the  administration  of  the  instance  of  the  taxpayer  against  an  offi- 

government  or  to  nullify  by  proceed-  cer  to  restrain  the  payment  of  an  illegal 

ings  in  the  courts  the  lawful  acts  of  claim,  the  holder  of  the  claim  may  be 

pjuiic  officers  done  in  the  adminisira-  enjoined  from  disposing  of  it  pending 

tion  of  public  affairs,  but  is  founded  the  suit.     Hills  v.  Peekskill  Sav.  Bank, 

upjn  the  interference  with  the  rights  of  26  Hun  (N.  Y.)  161. 

the  taxpayer  in  increasing  the  burden  1.  Hudson  r.  Marietta,  64  Ga.  286,  a 

of  taxation  or  the  liability  thereto  by  bill  to  restrain  municipal   authorities 

misappropriating  property  which  may  from  incurring  any  debt  in  exchanging 

result  in  the  levy  of  taxes  to  acquire  a  hand  fire  engine  for  a  steam  engine, 

other    property    in    its    place,    or  by  wherein  the  court  held  that  taxpayers 

misappropriating     property     acquired  are  interested  to  see  that  their  city  does 

through  taxation  which  would    be  in  not  incur  such  debts,  except  lawfully, 

effect  a  misappropriation  of  taxes  and  and  may  intervene  by  applying  for  an 

might  occasion  levies  to  take  the  place  injunction   to   restrain   the    municipal 

of  the  misapplied  tax.  authorities  from  unlawfully  incurring 

Konrefident    Taxpayer,  —  A   taxpayer  such  new  liabilities;  Springfield  v.  Ed- 

miy  invoke  the  rule  stated  in  the  text  wards,  84  111.  626;  Baltimore  v.  Gill,  31 

notwithstanding  he   is  a   nonresident.  Md.  393;  Hodgman  v.  Chicago,  etc., 

Brockman  v,  Creston,  79  Iowa  587.  R.  Co.,  20  Minn.  48;  Barr  v.  Deniston, 

Fnnds  or  Property.  —  There  is  no  dis-  19  N.  H.  170;  Crampton  v.  Zabriskie, 

tinciion  between  the  misappropriation  loi  U.  S.  609. 

of   funds  and  of  the  property  of  the  Expenditure  nnder  Void  Law.  —  White 

corporation.     Willard  v,  Comstock.  58  v.  Multnomah  County,  13  Oregon  317. 

Wis.  565.     See  also  Milhau  v.  Sharp,  2.  Hospers   v,    Wyatt,  63  Iowa  264, 

15  Barb.  (N.  Y.)  193.  holding  that  the  action  of  the  board  of 

Allegations  to  Bring  Plaintiff  Within  supervisors  in  allowing  a  claim  against 
Statute.  —  In  an  action  by  a  taxpayer  to  the  county  has  not  the  force  of  a  judg. 
restrain  the  levy  of  a  tax  for  the  pur-  ment,  and  if  ihe  allowance  is  illegal  an 
pose  of  paying  the  railroad  bonds  of  a  injunction  may  be  sued  out  by  a  tax- 
town  issued  under  authority  of  acts  of  payer,  and  he  is  not  required  to  resort 
the  legislature,  it  was  held  that  a  com-  to  an  appeal  or  certiorari, 
plaint  which  set  forth  that  the  plaintiffs  8.  Caiman  v.  Woodruff,  10  Oregon 
were  taxpayers  and  assessed  upon  133;  Willard  v.  Comstock,  58  Wis.  565; 
property  within  the  town,  without  an  Osterhoudt  v,  Rigney,   98   N.  Y.  222 
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to  enjoin  the  payment  of  invalid  bonds  and  the  levy  of  a  tax  to 
pay  them ;  ^  to  restrain  a  municipal  corporation  from  issuing  city 
bonds  in  violation  of  law  in  aid  of  a  railroad  corporation,  or  from 
carrying  into  effect  ordinances  authorizing  subscriptions  for  the 
stock  of  a  railroad;'  to  restrain  a  county  from  appropriating 
moneys  from  its  treasury  in  aid  of  a  railroad ; '  to  restrain  the 
expenditure  of  money  out  of  the  city  treasury  voted  by  the  city 
authorities  for  any  illegal  purposes;  *  to  prevent  the  expenditure 
of  count}'  moneys  in  the  erection  of  a  court  house  in  a  place 
which  is  not  the  county  seat  of  the  county,*  or  in  the  erection 
of  a  bridge  which  the  county  has  no  authority  to  erect ;  •  and  to 
prevent  an  unauthorized  conveyance  of  land  by  a  city  to  a 
county.'^ 

Interyantion  in  Action  Against  County.  —  But  a  taxpayer  is  held  to 
have  no  such  interest  as  entitles  him  to  intervene  in  an  action 
against  a  county  to  enforce  a  claim  which  has  been  agreed  to  by 
the  supervisors,  unless  the  board  assumed  the  exercise  of  powers 
not  conferred  by  law  or  acted  in  bad  faith.® 

V.  Keooyebt  Back  —  1.  Remedy  —  a.  In  General.  —  Aside 
from  the  statutory  provisions  under  which  a  taxpayer  may  resort 
in  some  states  to  an  application  to  the  board  of  supervisors, 
county  commissioners,  or  the  like,  for  the  refunding  of  taxes 
which  have  been  illegally  collected,*  the  proper  remedy  for  the 
recovery  back  of  money  paid  on  an  illegal  tax  or  assessment  or 
of  any  illegal  portion  of  a  tax  is  an  action  of  assumpsit  for  money 
had  and  received.  *•    The  statutory  action  for  reclaiming  money 

under  the  statute  for  the  protection  of  4.  New  London  r.  Brainard,  22  Conn, 

the  taxpayer.  553;  Merrill  v,  Plainfield,45  N.  H.  126. 

1.  Anderson  v.  Orient  F.  Ins.  Co.,  88  6.  Rice  v.  Smith,  9  Iowa  570. 
Iowa  579,  holding  that  in  a  suit  by  tax-  6.  Snyder  v.  Foster,  77  Iowa  638. 
payers  of  a  county  to  have  bonds  de-  7.  Brockman  v.  Creston,  79  Iowa  587, 
dared  void  and  to  enjoin  the  officers  of  which  was  an  injunction  to  resirain  a 
a  county  from  paying  and  levying  a  city  from  conveyiug  real  estate  to  the 
tax  to  pay  them,  the  county  is  not  an  county  in  which  it  was  located  in  con- 
indispensable  party  when  there  is  no  sideration  of  the  location  of  the  county- 
attempt  to  divest  it  of  a  right  or  to  im-  seat  in  such  city. 

pose  upon  it  an  obligation;  but  that  8.  Cornell  College  v.  Iowa  County, 

where  the  county  officers  are  about  to  32  Iowa  520. 

levy  a  tax  to  pay  such  bonds  the  court  0.  See  Am.  and  Eng.  Encyc.  of  Law, 

may  enjoin  the  levy  of  the  tax  and  the  titles  Revenue  Laws;   Taxation, 

payment  of  the  bonds  and  at  the  same  10.  Connecticut, — Phelps  v.  Thurston, 

time  decree  the  bonds  to  be  void  whete  47  Conn.  477. 

the  holders  thereof  are  made  parties  de-  Illinois,  —  Farmers,    etc..    Bank    r. 

fendant.  Vandalia,  57  111.  App.  681;  Chicago  v. 

2.  NewOrleans,  etc.,R.  Co.  V.  Dunn,  Fidelity  Sav.  Bank,  11  111.  App.  165. 
51   Ala.    128;    McMillan   v.    Boyles,  3  Maine.  —  Briggs  e^.  Lewiston,  29  Me. 
Iowa  313:  Ayets  v.  Lawrence,  59  N.  472:  Look  v.  Industry,  51  Me.  375. 

Y.  192,  under  the  statute  in  Nexv  York;  Maryland,  —  George's    Creek    Coal, 

Galloway  v.  Jenkins,  63  N.  Car.  147;  etc.,  Co.  v.  Allegany  County,  59  Md. 

Sharpless  v.  Philadelphia,  21    Pa.   St.  255. 

147;  Lawson  v,  Schnellen,  33  Wis.  288.  Massachusetts,  — Amesbury  Woollen^ 

8.  Harney  v,   Indianapolis,  etc.,  R.  etc.,  Mfg.  Co.  v,  Amesbury,  17  Mass. 

Co.,  32  Ind.  244.  461;  Boston,  etc.,  Glass  Co.  v,  Boston,^ 
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paid  on  land  not  taxable  is  held  to  be  in  substance  of  the  same 
character,^  and  an  action  under  the  code  to  recover  such  moneys 
is  essentially  an  action  at  law.' 

b.  Customs  Duties  —  (i)  In  General. — .At  common  law  and 
under  statutes  in  the  United  States,  an  ordinary  count  in  indebi- 
tatus assumpsit  is  an  appropriate  mode  of  declaration  to  recover 
back  an  excess  of  duties  exacted  on  the  importation  of  goods.' 

Met.  (Mass.)  i8i:  Preston  v.  Boston,  12  In   a  proceeding  by  petition  to  ihe 

Pick.  (Mass.)  7;  Joyner  v,  Scliool  Dist.  County  Court  for  an  order  directing  the 

Number  Three,  3  Cush.  (Mass.)  567;  board    of    supervisors    to    refund    an 

Dovr  V,  First  Parish,  5  Met.  (Mass.)  73;  amount  pail  on  account  of  taxes  it  was 

Thorndike   v,   Boston,  i  Met.  (Mass.)  held  that  this  was  not  a  common-law 

243;  Torreyt'.  Millbury,  21  Pick. (Mass.)  action  to  recover  an  illegal  tax   paid 

64.  under  duress  in  law  or  in  fact,  nor  an 

Michigan,  —  Daniels    v,   Watertown  action   in   equity    to    remove  a  cloud 

Tp.,  55  Mich.  376;  Grand   Rapids  v,  upon  title,  but  was  a  special  proceed- 

Blakely.  40  Mich.  367.  ing   under  a  special  statute;  that  the 

New  York,  —  Newman  v.  Livingston  action   at  common  law  generally  re- 

County,  45  N.  Y.  676;  Hill  v.  Livings-  quires  proof  of  duress  of  sometime  and 

ion  County,  12  N.  Y.  52.  in  some  degree,  and  that  an  action  in 

New  Jersey,  — Smith  v,  Jersey  City,  equity  to  remove  a  cloud  is  based  upon 

52  N.  J.  L.   186,  citing  Jersey  City  v,  the  theory  that  the  incumbrance  does 

Rtker,   38  N.  J.  L.  225;   Elizabeth  v,  not  appear  upon  its  face  to  be  void. 

Hill,   39    N.    J.  L.    555;    Jersey  City  Adams  v,  Monroe  County,  154  N.  Y. 

V,  O'Callaghan,  41  N.  J.  L.  349,  and  619. 

Campion  v,  Elizabeth,  41  N.  J.  L.  355.  8.  Muser  v,  Robertson,  17  Fed.  Rep. 

Rhode  Island,  —  St.  Mary's  Church  v,  500;  Elliott  v,  Swartwoui,  10  Pet.  (U. 

Tripp,  14  R.  L  307.  S.)  137. 

Vermont,  —  Babcock  v,  Granville,  44  Statutory  Aetion.  —  The  right  of  action 

Vt.  325;  Henry  v,  Chester,  15  Vt.  460.  is  not,  however,  derived  from  the  com- 

Virginia,  —  Brown  v.  Greenhow,  80  mon  law,  but  depends  upon  the  statute. 

Va.  118.  Wedemeyer  v.  Lancaster,  30  Fed.  Rep. 

United  States,  —  State  Tonnage  Tax  670;  Arnson  v.  Murphy,  109  U.  S.  238. 

Cases,  12  Wall.  (U.  S.)  209.  Boferenoe.  —  Where  the  items  of  the 

1.  Garland  County  t'.  Gaines,  47  Ark.  claim  are   numerous    the  court    may 

558.  order  a  reference  to  an  officer  of  the 

8.  Ruggles  V.  Fond  du  Lac,  53  Wis.  court.  Benkard  v.  Schell,  5  Int.  Rev. 
442,  holding  that  it  is  not  an  action  on  Rec.  3,  3  Fed.  Cas.  No.  1,307,  wherein 
a  contract,  requiring  an  allegation  that  the  court  reviewed  the  practice  of  re- 
the  plaintif!  presented  his  claim  to  the  ferring  such  matters  to  the  custom- 
city  council  before  bringing  the  action,  house  officers.  See  also  Bronson  v, 
under  the  provisions  of  the  city  charter  Schulten,  104  U.  S.  410:  Greenleaf  c. 
that  no  action  shall  be  maintained  Schell,  6  Blatchf.  (U.  S.)  225;  Bartels 
against  the  city,  on  contract,  until  the  v.  Redfield,  16  Fed.  Rep.  336. 
claimant  shall  have  presented  a  state-  On  Exception  to  Report.  —  A  verdict 
ment  of  his  claim  lo  the  council,  and  a  for  the  plaintiff  finding  that  the  excess- 
regular  meeting  shall  have  passed  ive  duties  paid  by  him  were  paid  under 
without  an  adjustment  thereof.  See  protest  means  such  a  protest  as  the  law 
also  Turner  v.  Althaus,  6  Neb.  54.  requires,  and  a  written  stipulation  be- 

In  Kew  York  the  remedy  is  by  action  tween   the    attorneys   for    the  parties 

to  vacate   the  assessment  or    a    part  after  verdict  as  to  the  manner  in  which 

thereof,  and  to  recover  the  money  paid,  questions  arising  before    the    referee 

or  so  much   thereof  as   was  illegally  upon   the    sufficiency    of    the    protest 

assessed.    Trimmer  z/.  Rochester,  134  should  be  disposed  of  will  estop  the  de- 

N.  Y.  76;  Vaughn  v.  Port  Chester,  135  fendant  to  raise  objections  to  the  suffi- 

N.    Y.    460;    Schultze    v.   New  York,  ciency  of  the  protest  by  exception  to 

103  N.   Y.   307;    Strusburgh    v.   New  the   report  of  the   referee.    Tomes  v, 

York,  87  N.Y.  452;  Knappxf.  Brooklyn,  Redfield,  7  Blatchf.  (U.   S.)  139.     See 

07  N.  Y.  520;  De  Montsaulnin  v.  New  also  Greenleaf  v,  Schell,  6  Blatchf.  (U. 

York,  46  Hun  (N.  Y.)  188.  S.)  225;  Lattimer  v,  Redfield,  15  Fed. 
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(2)  Antecedent  Proceedings  —  Conditions  Precedent.  —  Under 
the  United  States  statutes  in  relation  to  the  recovery  back  of 
customs  duties  paid  to  collectors,  the  special  proceedings  pro- 
vided for  this  purpose  before  action  brought,  as  by  filing  a  pro- 
test in  writing  and  prosecuting  an  appeal  to  the  specified  officer, 
must  be  pursued,  and  the  action  must  be  brought  within  the 
time  prescribed  after  the  unsuccessful  termination  of  these  pro- 
ceedings.^ In  addition  to  these  requirements  the  plaintiff  in  the 
action  is  compelled  to  serve  upon  the  defendant  a  bill  of  particu- 
lars containing  specific  information,  and  the  statute  in  this  regard 
is  held  to  be  mandatory.* 

c.  Mandamus  to  Compel  Action  by  Proper  Officers.  — 

Where  a  party  is  entitled  to  have  refunded  to  him  moneys  which 


Cas.  No.  8,522;  Bartels  v.  Redfield,  16 
Fed.  Rep.  336. 

Findings  and  Judgment.  —  la  an  action 
to  r(:co>rer  back  duties  the  findings  by 
the  court  should  show  what  the  collec- 
tor charged  the  plaintiff  and  should  de- 
scribe the  articles  imported,  else  they 
will  not  be  sufficient  to  support  a  judg- 
ment for  the  plaintiff.  Saltonstali  v, 
Birtwell,  150  U.  S.  417. 

1.  U.  S.  V.  Schlesinger,  14  Fed.  Rep. 
682;  Tomes  p.  Redficid,  7  Blatchf.  (U. 
S.)  143;  Wedemeyer  v.  Lancaster,  30 
Fed.  Rep.  671;  John  Shillito  Co.  v.  Mc- 
Clung,  45  Fed.  Rep.  778;  Arnson  v. 
Murphy,  115  U.  S.  579,  109  U.  S.  238; 
Westray  v,  U.  S.,  i8  Wall.  (N.  Y.)  332; 
Greenlsaf  v.  Schell,  6  Blatchf.  (U.  S.) 
225. 

Protest  Conelnsiye  as  to  Objeotions.  —  A 
ground  not  specified  in  the  protest  will 
not  be  heard  on  appeal.  Gelpcke  v. 
Dubuque,  i  Wall.  (U.  S.)  175;  Bartels 
V.  Redfield,  16  Fed.  Rep,  336. 

Seply  to  Plea  of  Limitation  —  Departure. 
—  Where  the  statute  provided  that  an 
action  to  recover  customs  duties  paid 
under  protest  should  be  brought  within 


duties  were  paid  as  upon  scrap  steel, 
and  the  goods  were  delivered  before 
final  liquidation,  anTl  the  United  States 
brought  a  suit  to  recover  a  higher  rate 
of  duly  upon  the  ground  that  the  arti- 
cles were  steel  in  bars,  it  was  held  that 
the  defendants  might  defend  the  action 
and  were  not  restricted  to  the  payment 
of  the  excess  demanded  and  an  action 
to  recover  back.  U.  S.  v.  Schlesinger, 
14  Fed.  Rep.  682. 

2.  Muser  v,  Robertson,  17  Fed.  Rep. 
500;  Castner  v.  Magone,  32  Fed.  Rep. 
578. 

Filing  Kane  Pro  Tunc.  —  Leave  to  file 
such  a  bill  nunc  pro  tunc  cannot  be 
granted.  Castner  v.  Magone,  32  Fed. 
Rep.  578,  overruling  the  dictum  to  the 
contrary  in  Pott  v,  Arthur,  15  Blatchf. 
(U.  S.)  314.  See  also  Schmieder  v. 
Barney,  32  Fed.  Rep.  C57. 

Amendment. —  When  the  bill  of  par- 
ticulars is  filed  in  time  it  may  be 
amended  in  the  discretion  of  the  court. 
Sherman  v.  Hedden,  32  Fed.  Rep.  756; 
DieckerhofT  v.  Robertson,  29  Fed.  Rep. 
781,  32  Fed.  Rep.  73;  Rickard  v. 
Barney,   32    Fed     Rep.    582;    Pott  v. 


a  certain  time  after  the  decision  by  the  Arthur,  15  Blatchf.  (U.  S.)  314.     But 

secretary  of  the  treasury  on  appearand  amendments  should  be  permitted  only 

the  answer  in  such  action  pleaded  the  in  extreme  cases.     Rickard  v,  Barney, 

expiration  of  the  time  within  which  the  32  Fed.  Rep.  582. 

suit  should  have  been  brought,  a  repli-        Amount.  —  A  bill  of  particulars  may 

cation  setting  up  an  estoppel  on  the  be  amended  by  increasing  the  amount 

pin  of  the  defendant  to  plead  such  a  claimed,  as  in  any  other  case  of  a  rea- 

plea   because  of    silence   on    his   part  sonable  excuse  for  a  bona  fide  mistake, 

(\ hen  it  was  his  duty  to  speak,  whereby  but  the  specific  cause  of  error  or  mis- 

the   plaintiff   was  misled   in    not  dis-  take  and  the  reason  why  the  original 


covering  that  the  decision  had  been 
mide  until  after  the  action  had  been 
brought,  is   not   bad  for  a  departure. 

ohn  Shillito  Co.  v.  McClung,  45  Fed. 

ep.  778. 

Defense   in    Suit  by  United  States.— 


^ 


claim  was  not  made  in  proper  form 
should  be  shown.  DieckerhofT  v. 
Robertson,  32  Fed.  Rep.  73. 

But  in  DieckerhofiF  v,  Robertson,  32 
Fed.  Rep.  758,  it  was  held  that  an 
amendment    should    not    be    allowed 


Where  the  articles  were  entered  and  the     where  it  appeared  that  the  mistake  in 
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he  has  paid  on  account  of  illegal  taxes,  or  to  a  hearing  of  his 
application  for  this  purpose,  mandamus  is  a  proper  remedy  to 
compel  the  proper  officers  to  act  in  accordance  with  the  statute 
creating  the  particular  duty  on  their  part.* 

2.  Parties  —  Plaintiff.  —  On  a  report  upon  a  reference  after  a 
verdict  for  the  plaintiff  in  an  action  to  recover  back  duties, 
exception  cannot  be  taken  to  the  report  of  the  referee  on  the 
ground  of  a  defect  or  misjoinder  of  parties  plaintiff.* 

Defendant.  —  An  action  to  recover  back  illegal  taxes  may  be 
maintained  against  the  city,  county,  or  other  municipality  under 
whose  authority  and  for  whom  the  taxes  are  collected  and  into 
whose  treasury  they  are  paid,*  or  against  the  proper  officers 

making  oat  the  original  statement  was  the  township  to  refund  in  case  such  tax 

entirely   chargeable   to  the   plaintifi*s  is  shown  to  have  been  illegal;  Loring 

agent  or  broker,  and  was  in  no  way  in-  r.  St.  Louis.  lo  Mo.  App.  414;  Union 

duced  by  any  misinformation  furnished  Nat.  Bank  v.  New  York,  51  N.  Y.  638; 

At  the  custom  house.  St.   Mary's  Church  v.  Tripp.  14  R.  I. 

New  Cause, — An  amendment  which  307;  Greene  v.  Mumford,  5  R.  I.  472; 

introducesanentirely  new  cause  should  Galveston    County    v.   Galveston  Gas 

not  be  allowed.     Dieckerhofifi/.  Robert-  Co..  72  Tex.  509. 

son,  29  Fed.  Rep.  781.  Different  Parties  Intereeted.  —  But  it  is 

Necessary  Items  Omitted.  —  A  bill  held'  that  the  action  lies  against  a 
which  does  not  contain  all  the  items  county,  town,  city,  or  other  munici- 
required  by  the  statement  cannot  be  pality  only  when  its  treasurer  has  re- 
amended.  Sherman  v.  Hedden,  32  Fed.  cetved  the  money  for  its  own  purposes. 
Rep.  756,  757.  Thus  a  town  can  be  sued  only  for  town 

The  Snffleieiioy  of  the  Bill  should  be  taxes    paid    into    the    town   treasury, 

determined  on  the   trial.     Rickard  v.  Slack  v,  Norwich,  32  Vt.  818.     See  also 

Barney,  32  Fed.  Rep.  581.  Camp  v.  Algansee  Tp.,  50  Mich.  4. 

1.  Eyerly  z/.  Jasper  County,  72  Iowa  And  if  a  county  treasurer  has  received 
k49,  Sheiidan  v.  Van  Winkle,  46  N.  J.  the  proceeds  of  an  illegal  tax  for  the 
L.  117;  People  V.  Otsego  County.  53  benefit  of  school  districts,  the  action 
Barb.  (N.  Y.)  564;  People  v,  Herkimer  should  be  against  him,  and  not  against 
County,  56  Barb.  (N.  Y.)  452;  People  the  county  commissioners.  Pawnee 
V.  Ulster  County,  65  N.  Y.  300,  hold-  County  v,  Atchison,  etc.,  R.  Co.,  21 
ing   that  an   act  recommending    that  Kan.  748. 

the  board  of  supervisors  shall  correct  But  in  an  action  against  a  city  to 
erroneous  assessments  and  refund  to  recover  taxes  illegally  assessed  and 
aggrieved  parties  the  amounts  errone-  collected,  the  complaint  was  held  not 
ously  assessed  is  mandatory  and  may  subject  to  demurrer  because  the  tax 
be  enforced  by  mandamus  where  such  was  for  city,  county,  and  state  pur- 
board  refuses  to  act  in  the  premises,  poses,  where  there  was  an  allegation 
See  also  People  v.  Otsego  County,  51  that  the  defendant  held  the  amount. 
N.  Y.  401;  People  ».  Essex  County,  70  Union  Nat.  Bank  v.  New  York,  51  N. 
N.  Y.  228.  Y.    638,    reversing    51    Barb.    (N.    Y.> 

2.  Bartels  v.  Redfield,  16  Fed.  Rep.  159. 

336;  Greenleaf  v.  Schell,  6  Blatchf.  (U.  Colleotion   by  Authorized   Officer.—  It 

S  )  225  must   be   shown    that   the  taxes  were 

8.  Baker  v.   Allen,  21   Pick.  (Mass.)  paid  to  an  authorized  officer  of  the  de- 

382;  Dorr  V.   Boston,  6   Gray  (Mass.)  fendant,  in  a  suit  to  recover  back  such 

131:  Grand  Rapids  z/.  Blakely,  40  Mich,  taxes.     Smith  v.  Readfield,  27  Me.  145: 

367;    Daniels    ft.    Watertown   Tp.,    55  Chicago  v.  Fidelity  Sav.  Bank,  11  III. 

Mich.  373,  holiing  that  where  the  offi-  App.  165.     But  if  a  collection  is  made 

cer  collecting  the  tax  is  the  treasurer  of  by  a  person  directed  and  empowered  to 

the  township,   no  further  proof  is  re-  receive  the   taxes  for  a  county,  it  is 

quired  than  to  show  that  the  money  sufficient  to  show  a  receipt  of  the  taxes 

was    received    by    him   in    his  official  by  the  county.     Galvesion  County  v. 

capacity  in  order  to  fix  the  liability  of  Galveston  Gas  Co.,  72  Tex.  509. 
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thereof  as  the  representatives  of  the  political  division  sought  to 
be  charged ;  *  or  it  may  be  brought  against  the  collector  if  he 
still  retains  the  taxes  or  if  before  paying  them  over  he  has  had 
proper  notice  of  the  intention  to  sue  for  their  recovery  back  and 
that  they  should  not  be  paid  over,*  but  it  is  otherwise  where  he 
has  received  no  such  notice,  for  then  there  is  no  liability  on  his 
part  after  he  has  turned  the  money  into  the  proper  treasury  in 
the  performance  of  his  duties.' 

3.  Declaration  or  Complaint.  —  The  plaintiif *s  recovery  must  be 
confined  to  the  relief  sought  in  his  pleading,'^  and  it  is  not  sufli- 

1.  St.  Mary's  Church  v,  Tripp,  14  R.     Rep.  336;  Greenleaf  v,  ScheU,  6  Blatchf. 
I.  307.  (U.  S.)  225  (customs  duties). 

In  Wyoming  it  was  held  that  money  8.  EUioit  v,  Swartwout,  10  Pet.  (U. 

received  by  a  county  could  be  recovered  S.)  137. 

only  by  an   action  against  the  county  4.  Chicago,  etc.,  R.  Co.  v,  Independ- 

treasurer,  as  a  county  was  not  a  muni-  em  Dist.',  99  Iowa  556,  holding  that  the 

cipal  corporation  within  the  meaning  of  plaintiff  could  not  recover  a  part  of  a 

the  statute  authorizing  a  recovery  from  tax  claimed   to  have  been  paid  on  an 

such  bodies.     Powder  River  Cattle  Co.  acre  of  land  which  was  not  within  the 

V.  Johnson  County,  3  Wyo.  597;  John-  district,  when  his  petition  did  not  state 

son  County  v.  Searight  Cattle  Co.,  3  the  assessed  value  of  the  acre  or  de- 

Wyo.  777.  mand  the  specific  (ax  paid  thereon. 

But  in  Kelley  v.  Rhoads,  7  Wyo.  237,  But  where  the  plaintiffs,  who  sued  for 
it  was  held  that  a  county  is  a  munici-  taxes  paid  under  protest,  alleged  as  the 
pal  corporation  within  the  meaning  of  only  error  complained  of  an  excessive 
the  statute  relating  to  ihe  recovery  back  valuation,  it  was  held  that,  the  case 
of  taxes  in  an  action  brought  against  a  being  one  of  money  paid  without  con- 
municipal  corporation;  that  such  action  stderation  and  under  legal  pressure, 
should  be  brought  against  the  county  protest  did  not  stand  in  the  way  of  re- 
in its  corporate  name,  and  that  where  covery.  Babcock  v.  Beaver  Creek  Tp., 
an  action  is  to  be  brought  against  a  col-  64  Mich.  601.  See  also  Meek  f^.  Mc- 
lecting  officer  he  must  be  sued  indi-  Clure,  49  Cal.  628. 
vidually.  OVt'if^Ratterman  z'.  State,44  The  Exact  Amount  of  Money  illegally 
Ohio  St.  641,  and  in  t^^ct  overruling  ih^  collected  need  not  be  stated.  Meek  v, 
cases  above  cited  in  Wyoming.  McClure,  49  Cal.  624. 

And  it  has  been  held  in  New  York  Allegation  Kot  Admitted  —  Bnrden. — 
that  illegal  taxes  collected  in  a  town  (a  In  an  action  to  recover  a  tax  paid  under 
species  of  municipality  not  having  a  protest,  the  allegations  of  illegality  or 
treasurer)  and  paid  over  to  the  county  invalidity,  or  reasons  that  render  the 
treasurer  and  partly  applied  by  him  tax  unenforceable,  which  are  not  ad- 
could  not  be  recovered  back  in  an  ac-  mitted,  must  be  proved  by  the  pleader, 
tion  against  the  town.  Rochester  v.  Davis  v,  Otoe  County,  55  Neb.  677. 
Rush,  80  N.  Y.  yy2^  reversing  1^  Vijin  So  where  nonresidence  is  alleged, 
(M.  Y.)  239.  residence  elsewhere  must  be  proved. 

2.  Tuttle   V.    Everett,    51    Miss.   27;  Portland,  etc.,  R.  Co.  v.  Saco.  60  Me. 
Vicksburg  v.  Butler,  56  Miss.  72;  Tay-  196. 

lor  V.  Board  of  Health,  31   Pa.  St.  73;  But  if  illegality  in  the  object  of  the 

Lindsey  v.  Allen,  19  R.  I.  721,  holding  tax  is  alleged,  the  application  of  the 

that  where  the  money  remains  in  the  tax   to  an    illegal  object  need  not  be 

collector's  hands  and  has  not  come  into  proved.     Gillette  7/.  Hartford,  31  Conn, 

the   possession  of  the  town,  the  town  356. 

treasurer  is  not  a  proper  party,  and  an  Kegatiying  Hatters    of    Defenie.  —  A 

action  should  be  dismissed  as  to  him  complaint  for  the  recovery  of  money 

when  he  is  made  a  party  in  such  acase;  paid  for  taxes  need  not  aver  that  the 

Hardesty    v.   Fleming,    57    Tex.    395;  plaintiff's  indebtedness  therein  stated 

Brown  ?a  Greenhow,  80  Va.  ti8;  Ers-  has   not   been   once    allowed"  to   him 

kine  v.  Van  Arsdale,  15  Wall.  (U.  S.)75.  in  the  valuation  of  other  credits  for 

See  also  Bariels  v,  Redfield,  16  Fed.  assessments    and    taxation.      If  such 
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cient  to  allege  that  the  assessment  is  illegal  and  void,  as  such  an 
allegation  is  a  mere  conclusion  of  the  pleader.  Facts  which  ren- 
der the  assessment  illegal  must  be  pleaded.'  But  it  is  necessary 
only,  to  plead  the  ultimate  facts.' 

Purtioalarity  of  BiU  of  Partionlan.  —  Where  the  pleading  shows  that 
all  the  proceedings  prior  to  the  action  have  been  pursued  as 
required  by  the  .statute,  and  sets  up  all  the  matters  which  under 
the  statute  are  necessary  to  be  set  up  in  a  bill  of  particulars,  it 
is  sufficient.* 

Coadltioiui  Prteodent.  —  A  complaint  setting  up  a  payment  of  duties 
under  protest  is  a  sufficient  pleading  of  the  fact  of  making  the 
protest,  under  a  statute  giving  the  action  to  one  "who  shall  have 
made  payment  under  protest."  * 

Joindor  of  Oounti.  —  A  common  count  for  money  had  and  received 
may  be  joined  with  a  special  count  alleging  a  particular  tender, 
the  defendant's  refusal  to  accept  it,  and  the  latter's  proceeding 
to  collect  the  tax  when  payment  thereof  was  made  under  protest.^ 

credits    have    been    allowed,    this    is  it  is  not  indispensable  i  hat  the  declara- 

matter  of  defense.     Ruggles  v.  Fond  tion  should  state  the  fact,  inasmuch  as 

du  Lac,  53  Wis.  443.  it  is  provided   that   no  suit   shall  be 

]>oiiuuid.  —  When   prior  demand   for  maintained  for  the  recovery  of  duties 

repayment  is  required  by  statute,  the  alleged  to  have  been  erroneously  or 

fact  that  it  has  been  made  must  appear  iUegaily  exacted   by   the  collector  of 

in  the  complaint.     Richmond,  etc.,  R.  customs  unless  the  plaintiff  shall  with- 

Co.  V.  Reidsville,  109  N.  Car.  494.  in  thirty  days  after  due  notice  of  the 

1.  Pelton  V,  Bemis,  44  Ohio  St.  51.  appearance  of  the  defendant  serve  a 

2.  Muser  v.  Robertson,  17  Fed.  Rep.  bill  of  particulars  of  the  plaintiff's  de- 
500,  holding  that  in  an  action  to  re-  mand,  giving  among  other  items  the 
cover  baclc  customs  duties  by  the  coU  date  of  the  appeal  to  the  secietary  of 
lector  the  chief  ultimate  facts  which  the  treasury  and  the  date  of  his  de- 
constitute  the  cause  of  action  are  that  cision,  if  any,  on  such  appeal.  This 
the  true  or  legal  or  lawful  duty  was  requirement  makes  it  unnecessary  to 
a  certain  sum  and  that  the  collector  state  the  same  things  in  the  dedara- 
exacted  a  certain  larger  sum,  or,  in  a  tion.  Beard  v.  Porter,  124  U.  S.  443. 
single  phrase,  that  the  collector  on  a  Admiiiioii  by  FaUnre  to  Deny.  —  Where 
certain  importation  exacted  a  certain  the  complaint  alleged  that  the  plain- 
sum  of  money  in  excess  of  the  legal  tiff  *'  duly  made  and  filed  due  and 
duty;  that  the  means  of  arriving  at  the  timely  protest  in  writing  "  and  "  duly 
legal  duty,  f.  /.,  the  methods  and  rules  appealed  to  the  secretary  of  the  treas- 
of  law  and  various  circumstances  of  ury,"  and  that  "  ninety  days  hare  not 
fact  by  which  that  legal  duty  is  ascer-  elapsed  since  the  decision  of  ine  sec- 
tained  and  determined,  are  all  subor-  retary  of  the  treasury  on  the  aforesaid 
dinate  questions  and  are  only  evidence  appeal."  and  none  of  these  allegations 
leading  to  the  one  ultimate  fact  of  the  was  denied  in  the  manner  required  by 
illegal  exaction  of  a  given  sum  of  the  code  of  the  state,  it  was  held  that 
money.  they  were  to  be  taken  as  true.     Rob- 

8.  Wedemeyer  v.  Lancaster,  30  Fed.  ertson  v,  Perkins,  129  U.  S.  235. 

Rep.  670.  5.  Brown  v,  Greenhow,  80  Va.  118. 

4.  Muser  v  RoDerison,  17  Fed.  Rep.  Second  Cotmt  with  Additional  Faott.  ^ 

505,  wherein  the  bill  of  particulars  re-  In  Ruggles  v.  Fond  du  Lac,  53  Wis. 

quired  by  the  statute  showed  protest  436,  one  count  stated  facts  which  en- 

and  appeal  in  writing.  titled  the  plaintiff  to  recover  an  excess 

That  Aetion  Was  Brought  in  Time. —  of   taxes  therein    mentioned    paid   by 

While,  in  order  to  recover  duties  paid,  him,    and    another    count  stated   the 

the  plaintiff    must  show  in  a  proper  same  facts  with  more  particularity  of 

cause    thai    he  has  brought  his  suit  detail  and  also  additional  facts  which 

within  the  time  limited  by  the  statute,  it  was  claimed  invalidated  the  whole 
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VI  Pboceedifob  Afteb  Sale  —  1.  Seport,  Ketnrn,  and  Conflrma- 
tion  of  Sale  —  a.  Report  and  Record.  —  Where  the  statute 
requires  that  a  report  or  return  of  a  sale  for  taxes  shall  be  made 
by  the  officer  and  filed  or  recorded,  a  compliance  with  such 
statute  is  deemed  necessary  to  the  validity  of  the  sale  and  to  give 
effect  to  any  deed  executed  thereunder;  and  the  report  or  return 
must  itself  be  in  conformity  with  the  statute.*      , 

d.  Amendment  of  Return.  — The  record  or  return  may  be 
amended,  on  a  showing  that  the  amendment  will  be  conformable 
to  the  truth,*  where  the  rights  of  third  parties  have  not  inter- 
vened;' but  where  the  officer's  return  shows  an  invalid  sale,  and 
the  owner  relies  upon  the  information  so  conveyed,  the  officer 
who  made  the  return  cannot  years  afterwards  so  amend  it  as  to 
validate  the  sale,  thus  depriving  the  owner  of  his  right  to  redeem 
and  subjecting  him  to  legal  fraud. ^ 

c.  Confirmation.  —  When  under  the  statute  the  sale  must  be 

tax;  and  the  prayer  was  for  a  money  v.  Edmiston,  23  W.  Va.  675;  McCalUs- 

judgment  for  the  amount  of  the  whole  ter  v.  Cottrille,  34  W.  Va.  173;  Lasher 

tax.    Oi^er  an  objection  that  the  sec-  v.  McCreery,  66  Fed.  Rep.  834;   King 

ond  count  stated  an  equitable  cause  of  v.   District  of    Columbia,    MacArthur 

action  and  that  if  true  it  would  result  &  M.  (D.  C.)  36;  Braxton  v.  Rich,  47 

in  a  reassessment  of  the  tax  under  the  Fed.    Rep.    178;    Beale    v.   Brown,   6 

statute,  it  was  held  that  no  such  result  Mackey    (D.  C.)    574;    De    Forest    v. 

would  tollow;   that  the  second  count  Thompson,   40  Fed.    Rep.    375.     And 

stated   only  a  legal    cause*  of  action  see  generally  article  Judicial  Sales, 

which  included  the  cause  stated  in  the  vol.  12,  p.  ^^et  seq, 

first    count,   and  the   latter   might  be  In  McFadden  v.  Brady,  120    Mich, 

stricken  out  without  detriment  to  the  699,  a  statute  protriding  that  a  tax  sale 

plaintiff;  that  there  was  no  reason  why  should  not  be  invalid  because  no  cer- 

the  two  counts  could  not  be  joined  in  tificate,  affidavit,  paper,  or  return,  etc., 

the  same  action.  could  be  found  in  the  proper  office,  and 

1.  McGrath  v.  Wallace,  116  Cal.  548;  that  in  the  absence  of  an  affirmative 

Pinkham     v.    Morang,    40    Me.    587;  showing  to  the  contrary  the  presump- 

Lovejoy  r.  Lunt,48  Me.  377;  Shimmin  tion  should  be  that  such  recrrd,  etc., 

V.   Inman,   26  Me.  228;  Jenkinson   v.  was  duly  made  and  filed,  was  held  to 

Auditor-Gen.,   104   Mich.   34;  Jenison  have  no  application  to  the  filing  of  a 

V.  Conklin,  114  Mich.  9;  McFadden  v,  report    of    sale.     But  see    Upton    r. 

Brady,    120    Mich.   699;    Donohue   v.  Kennedy,  36  Mich.  215. 

Hartless,  33  Mo.  335*.  Medland  v.  Con-  EzaminaUon  of  Batnrn  by  Cortioml.  — 

nell,  57  Neb.  10;  Richardson  County  v.  In  A^ew  Jersey  it  is  held  that  the  owner 

Miles,   7   Neb.    it8,  holding  that   the  of  land  which  has  been  sold  under  a 

statute  did  not  require  the  treasurer  to  warrant  for  taxes  is  entitled  to  have 

file   his  return  of  lands  sold   in   the  the  return  examined  by  a  writ  of  cer- 

clerk's  office   before   the  amount  bid  tiorari  and  vacated  although  no  certifi- 

had  been  paid;  Gibson  v,  Bailey,  9  N.  cate  of  sale  has  been  issued  upon  the 

H.  168,  holding  that  if  the  return  is  defective  return.     Landis  v.  Vineland, 

put  upon  file  in  the  clerk's  office  it  need  60  N.  J.  L.  271. 

not  be  copied  into  the  record;  Cardigan  2.  Davis  v.  Sawyer,  66  N.   H.   34; 

V.  Page,  6  N.  H.  182;  Landis  v.  Vine-  Taft  v.  Barrett,  58  N,  H.448;  Morrison 

land,  60  N.J.  L.  271;  Tilden  v,  Duden,  v.  St.  Louis,  etc.,  R.  Co.,  96  Mo.  602, 

(Supm.  Ct.  Gen.  T.)  i  N.  Y.  Supp.  292;  where  amendment  was  permitted  after 

Taylor  v,  Allen,  67  N.  Car.  346;  Nor-  the  expiration  of  the  officer's  term  of 

tbrop  V.  Devore,  11  Ohio  359;  Sumner  office.    See  generally  article  Returns, 

V.  Sherman,   13  Vt.  609;   Judevine  v.  vol.  18,  p.  950  <»/  seq, 

Jackson,  18  Vt.  470;  Taylor  v.  French,  8.  Jaquith  v.  Putney,  48  N.  H.  138. 

19  Vt.  49;  Lane  v.  James,  25  Vt.  482;  4.  McGrath  v.  \^allace,  116  Cal.  548; 

Jones  V,  Dils,  18  W.  Va.  759;  Simpson  French  v,  Edwards,  5  Sawy.  (U.  S.)  266. 
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reported  to  the  court  and  confirmed  by  it,  such  confirmation  is 
essential  to  the  validity  of  the  title  derived  under  the  sale.^  At 
the  hearing  irregularities  upon  the  face  of  the  proceedings  in 
relation  to  the  sale  are  open  to  examination.'  The  decree  of 
confirmation  should  so  describe  the  sale  as  to  identify  the  one 
which  is  made  with  that  which  is  confirmed.' 

3.  Proceedings  on  Behalf  of  Owner  —  a.  Redemption  —  (i)  In 
General.  —  A  bill  or  petition  to  redeem  land  from  a  valid  tax  sale 
is  not  within  the  general  cognizance  of  a  court  of  equit}'.*  The 
right  of  redemption  is  given  by  various  statutes,  however,  and  a 
remedy  is  provided  thereunder  by  proceedings  in  equity,  under 
which  a  bill  may  be  filed  for  this  purpose,*  or  by  an  equitable 
action  under  the  code,*  or  by  an  application  of  a  summary  nature 
made  to  the  proper  court  or  designated  officer.'' 

1.  Neal  V.  'Andrews,  53  Ark.  445*  which  the  report  is  made,  under  the 
holding  that  where  lands  are  stricken  statute,  and  no  appeal  is  provided  from 
off  to  the  state  she  is  merely  a  preferred  such  an  order,  the  action  of  the  court 
bidder,  and  under  the  sratute  no  litle  cannot  be  reviewed  on  appeal.  Mar- 
will  pass  until  the  sale  is  confirmed  by  graff  r.  Cunningham,  57  Md.  585. 
the  court;  Bloom  v,  Simmons,  88  Va.  8.  Northrop  z^.  Devore,  11  Ohio  359, 
259.  See  also  in/ta^  VI.  3.  c.  To  QuUt  wherein  the  sale  was  made  on  the  joth 
and  Confirm  Title  or  Foreclose  Redemp-  of  November,  and  the  order  of  confir- 
tion;  and  see  article  Judicial  Sales,  mation  described  a  sale  made  on  the 
vol.  12,  p.  76  et  seq,  loth,  nth,  and  12th  days  of  December, 

<to:der  of  Court  Tantamoiut  to  Confirma-  and  the  court  held  1  hat  the  order  passed 

tlon.  —  Where  a  deed  is  executed  by  no  title,  as  it  afforded  no  evidence  that 

order  of  the  court,  this  is  tantamount  the  sale  of  November  was  ever  acted 

to  a  confirmation,  though  prior  thereto  upon  by  the  court, 

the  decree  of  confirmation  was  passed  4.  Barker  v,  Mackay,  168  Mass.  76; 

by   a  court    not    legally    constituted.  Mitchell  v.  Green,  10  Met.  (Mass.)  loi. 

Miller  v.  Reynolds,  (Ark.   1890)   13  S.  6.  Craig  v.  Flanagin,    21   Ark.   319, 

W.  Rep.  597.  holding  that  a  bill  for  redemption  may 

8.  Prince  George's  County  v,  Clarke,  be  dismissed  if  an  affidavit  that  the 
36  Md.  206;  Ex  p.  Tax  Sale,  42  Md.  complainant  has  tendered  to  the  de- 
ir)6.  in  which  case,  under  a  statute  pro-  fendant  the  taxes  and  costs  first  paid 
viding  that  if  the  proceedings  should  ap-  on  account  of  the  lands,  etc.,  as  re- 
pear  to  be  regular  the  court  should  order  quired  by  the  statute,  has  not  been 
that  notice  be  given  to  all  parties  by  filed;  Widersum  t/.  Bender,  127  Mass. 
advertisement  to  show  cause  why  the  436;  Faxon  v.  Wallace,  98  Mass.  44; 
sale  should  not  be  ratified  and  con-  Culver  v.  Watson,  28  N.  J.  Eq.  548; 
firmed,  and  if  no  cause  should  be  See  also  Bacon  v.  Conn,  i  Smed.  &  M. 
shown  against  the  ratification  ihe  sale  Ch.  (Miss.)  348.  And  see  infra^  VI.  3. 
should  be  ratified  and  confirmed,  but  c.  To  Quiet  and  Confirm  Title  or  Fore* 
if  good  cause,  in  the  judgment  olf  the  close  Redemption, 

court,  should  be  shown  in  the  prem-  6.  Paxton    v,    Ross,    89   Iowa    661; 

ises  the  sale  should  be  set  aside,  it  was  Serrin  v.  Brush,  74  Iowa  489. 

held  that  the  j udge  might  set  aside  such  Gommenooment   of   Bait.  —  The    code 

sale  without  notice  by  advertisement,  provision  in  relation  to  the  limitations 

if  he  should  find  upon  the  preliminary  of  actions,  that  delivery  of  the  orieinal 

examination  that  the  proceedings  were  notice  to  the  sheriff,  to  be  served  im- 

noi  regular  and  in  conformity  with  law.  mediately,  **  is  a  commencement  of  the 

Fraud.  —  Where  it  is  shown  that  the  action,"  applies  to  an  action  to  redeem 

purchaser  is  guilty  of  fraud  upon  the  from  a  lax  sale  notwithstanding  there 

owner  the  court  will  refuse  to  confirm,  is  a  special  limitation  provided  for  such 

Hunt  z'.  McFadgen,  20  Ark.  277.  action.     Smith  v,  Callanan,  103  Iowa 

Where  Ko  Appeal  ProTided.—  Where  218. 

a  lax  sale  is  set  aside  by  the  court  to  7.  Plumb  v,  Robinson,  13  Ohio  St. 
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(2)  Interest  of  Applicant,  —  The  application  to  redeem  from 
a  tax  sale  should  show  such  interest  in  the  property  as  the  statute 
contemplates.*  A  bill  to  redeem  is  not  the  proper  remedy  where 
it  is  sought  to  redeem  from  the  lien  of  a  tax  paid  by  another 
part  owner.  In  such  a  case  the  equities  of  the  co-owners  should 
be  determined  on  a  bill  for  an  accounting  or  partition.* 

(3)  Relief  Awarded.  — The  validity  of  a  tax  title  cannot  be 
assailed  on  a  bill  framed  merely  for  a  redemption  from  a  valid 
sale.'     Under  statutes,  however,  it  is  sometimes  the  case  that 

298,  holding  that  in  an  action  to  re-  XaDdamvf  to  Compel  Aetion.  —  Where 
deem  no  defendant  and  no  service  are  the  taxpayer  hasa  rightto  redeem  upon 
necessary,  as  the  proceeding  is  essen-  payment  of  the  delinquent  taxes,  etc.. 
tialiy  in  rem^  and  that  so  far  as  its  within  a  certain  time,  the  officer  whose 
character  is  adversary  notice  by  publi-  duty  it  is  to  accept  payment  and 
caiion  to  all  persons  interested  is  suffi-  grant  the  redemption  may  be  compelled 
cient;  Mastersonz/.  Beasley,  3  0bio30i,  by  mandamus  to  perform  that  duty, 
wherein  it  was  held  that  the  statute  re-  People  v,  Detroit,  8  Mich.  14;  State  v, 
lating  to  appeals  did  not  apply  to  an  Haughey,  5  Kan.  635. 
application  to  redeem  from  tax  sales,  1.  People  v,  Campbell,  143  N.  Y.  335, 
as  the  right  under  such  statutes  was  holding  that  a  statute  which  provides 
confined  to  adversary  proceedings  and  that  "  the  occupant  or  any  other  person 
could  not  be  extended  to  summary  ap-  may  at  any  time  within  the  six  months 
.  plications;  Rawson  v.  Boughton,  5  mentioned  in  such  notice  redeem  the 
Ohio  328.  said  land  "  does  not  admit  of  the  con- 
Application  to  State  Comptrollor.  —  struction  that  any  person  is  entitled  to 
People  V.  Campbell,  143  N.  Y.  335;  redeem  although  he  may  be  an  entire 
People  V.  Wemple,  80  Hun  (N.  Y.)  504.  stranger  having  no  interest  in  the 
On  certiorari  to  review  the  proceed-  premises,  but  was  designed  to  include 
ings  of  the  comptroller  in  allowing  any  person  other  than  the  occupant 
redemption,  it  was  held  that  where  having  or  claiming  in  good  faith  to 
proof  as  to  the  occupancy  of  the  land  have  such  substantial  interest  in  the 
is  made  in  the  application  and  sup*  premises  as  would  entitle  him  to  re- 
ported by  affidavits,  it  is  the  duty  of  deem.  Masterson  v.  Beasley,  3  Ohio 
the  comptroller  to  pass  upon  its  suffi-  301. 

ciency,  and  in  reviewing  his  action  and  Hvf hand  and  Wife.  —  Where  a  married 
determination  the  court  will  not  dis-  woman's  lands  have  been  sold  for  taxes 
turb  his  decision  upon  the  facts  unless  she  and  her  husband  may  join  in  pro- 
it  is  entirely  unsupported  by  evidence,  ceedings  to  redeem.  Plumb  v.  Robin- 
People  V.  Wemple,  80  Hun  (N.  Y.)  504.  son,  13  Ohio  St.  298. 

Bedemption  by  Lienholder.  —  Under  A  Part  Owner  has  sufficient  interest 
the  Minnesota  statute  (now  Stat.  Minn,  to  redeem  the  whole  tract,  and  his 
1894,  §  1604),  the  holder  of  a  lien  on  a  interest  need  not  be  particularly  de- 
divided  part  of  an  entire  tract  of  land  scribed.  Rich  </.  Palmer,  6 Oregon  339. 
sold  for  taxes  has  a  right  to  have  the  2.  Chace  %k  Durfee,  16  R.  I.  248. 
amount  of  the  tax  lien  apportioned  8.  McCulloch  v.  Dodge,  6  R.  I.  3^6, 
between  the  parts  of  the  tract,  and  to  holding  that  where  the  bill  did  not 
redeem  from  the  tax  sale  the  part  on  allege  that  the  tax  was  not  assessed,  or 
which  he  holds  his  lien,  by  paying  the  that  the  pretended  collector  was  not  in 
amount  of  the  tax  lien  so  apportioned  fact  the  collector  and  was  not  author- 
thereto,  the  remedy  being  by  a  sum-  ized  10  collect,  relief  could  not  be 
mary  application  to  the  court  Or  a  granted  on  these  grounds;  Chace  v, 
judge  thereof  without  the  right  of  a  Durfee,  16  R.  I.  248,  holding  that  an 
trial  by  jury  and  without  the  necessity  additional  prayer  in  such  bill  that  the 
of  formal  pleadings  or  issues  as  to  the  deed  might  be  declared  void  as  a  cloud 
value  or  proportionate  values  of  the  upon  the  complainant's  title  could  not 
parts  of  the  tract  between  which  the  be  granted,  as  the  court  could  not  de- 
tax  lien  is  tabe  apportioned.  Wade  v.  termine  the  defendant's  title  in  a  bill 
Drexel,  60  Minn.  164,  to  enforce   the   statutory   right  of   re« 
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the  suit  is  not  only  for  the  purpose  of  establishing  the  right  to 
redeem,  but  the  court  must  declare  what  particular  estate  the 
plaintiff  may  redeem  and  what  he  must  pay  for  this  purpose,^ 

PlAiiitiff  Xvft  Bo  Xqidty.  —  On  the  principle  that  he  who  seeks 
equity  must  do  equity,  the  complainant  in  the  suit  to  redeem 
must  show  a  readiness  to  reimburse  the  purchaser  for  all  taxes 
and  charges  incurred  by  him  in  the  purchase,*  and  where  the 
statute  provides  that  all  taxes  must  be  paid  before  a  tax  title  can 
be  questioned,  the  plaintiff's  pleading  must  show  such  payment.' 
But  where  the  defendant  denies  the  right  to  redeem  and  the  bill 

dempcion;  Smith  v.  Smith,  150  Mass.  may,  in  an  action  to  review,  try  the 

73.     But    see  Callanan  v,   Lewis,   79  question  as  to  the  improvements  made 

Iowa  452.  on  the  land  by  the  claimant  under  the 

AppUoant'i    Title  on  Jtrnnwiafy  KjfffA*  tax  deed.    Serrin  v.  Brush,  74  Iowa  490. 

•ation.  —  On    a    summary   application  Where  the  plaintiff  offered  to  take  a 

to  redeem,  the  applicant's  title  cannot  decree  setting  aside  the  tax  deed,  wiih- 

be  drawn  in  question.     Masterson  v,  out  calling  on  the  defendant  for  ihe 

Beasley,  3,  Ohio  301.  rents  and  profits,  it  was  held  that  the 

1t¥t4Wri<m  of  Time  for  Sedemptloii. —  court  would  grant  such  decree,  as 
To  show  himself  entitled  to  an  order  the  evidence  showed  that  the  rents  and 
extending  the  time  for  redemption  the  profits  were  equal  to  the  amount  ihe 
plaintiff  must  show  a  proper  sale  and  plaintiff  should  pay.  But  as  there  was 
must  verify  his  bill  by  oath  and  must  some  evidence  of  improvement  placed 
offer  therein  to  redeem  in  case  his  upon  the  land,  the  evidence  being  of 
suit  is  discontinued  or  his  bill  dis-  such  character  that  the  court  could  not 
missed.  D«keman  v,  Dikeman,  ii  arrive  at  any  proper  conclusion  regard- 
Paige  (N.  Y.)  484.  ing  the  amount,  upon  remanding  the 

1.  Goodrich  v,  Flore,  27  Minn.  97.  cause  the  Supreme  Court  gave  permis- 

8.  Chace  v,  Durfec,  16  R.  I.  248.  sion  to  the  defendant  to  present  his 

Payment  into  Covrt.  —  Glos  v,  Evan-  claim  for  improvements  to  the  District 

ston,  etc.,  Bldg..  etc.,  Assoc.,  86  111.  Court.     Hall  v.  Cardell  (Iowa  1900J  82 

App.  651.  N.  W.  Rep.  503. 

Taxit  Paid  Aftar  Pvnhaso.  -  A  court  Qnitolaim  to  Plaintiff.  ~  On  a  bill  in 
ol  equity  may  compel  the  complainant,  equity  brought  by  one  entitled  to  re- 
as  a  condition  of  redemption,  to  pay  deem  real  estate  sold  for  nonpayment 
all  taxes  which  have  been  paid  by  the  of  taxes,  the  court  will  order  the  pur- 
purchaser  after  the  purchase.  Ayres  chaser,  or,  in  case  of  his  decease,  his 
V.  Dozier,  (Tenn.  Ch.  1899)  52  S.  W.  widow  and  heirs,  on  payment  of  the 
Rep.  662;  Smith  v,  Specht,  (N.  J.  1899)  amount  due,  to  make  a  deed  of  quit- 
42  Atl.  Rep.  599.  claim    to    ihe    plaintiff.     Simonds    v, 

Bonti  and  Ptoflti.  —  Where  the  pur-  Towne,  4  Gray  (Mass.)  603. 

chaser  has  gone  into  possession  and  8.  Medland  v.  Walker,  96  Iowa  175, 

received  the  rents  and  profits  of  the  holding  that  advantage  of  the  defect 

premises,  the  court  may  compel  him  to  appearing  on  the  face  of  the  petition 

account  for  such  rents  and  profits  be-  must  be  taken  by  demurrer  and  cannot 

fore  reimbursement  for  the  taxes  paid  be  raised  by   the  answer;  Adams  v, 

by  him  between  the  date  of  the  pur-  Burdick,  68  Iowa  668.    See  also  Ayres 

chase  and  the  date  of  the  suit.    Smith  v,  Dozier,  (Tenn.  Ch.  1899)  52  S.  W. 

V.  Specht,  (N.  J.  1899)  42  Atl.  Rep.  599.  Rep.  662. 

ImproYtmenti.  —  Under  the  code  pro-  Implied  Tender.  —  A  bill  to  redeem, 

vision  that  in  an  action  fortheredemp-  setting  up  Ihe  respective  interests  of 

tion  of  land  after  the  delivery  of  the  the  parties  and  praying  that  the  peti- 

treasurer's  deed  the  court  shall  deter-  tioner  be  allowed  to  redeem  as  provided 

mine  "  the  rights,  claims,  and  interest  by  law,  implies  a  tender,  and  where 

of  the  several  parties.  Including  liens  there  is  no  objection  to  its  terms  or  to 

for  taxes  and  claims  for  improvements  the   fact  that  no  tender  was  actually 

made  on  the  land  by  the  person  claim-  made,   title  is  revested  in  the  owner, 

ing   under  the  tax  deed,"   the  court  and  the  estate  of  the  purchaser  is  ter- 
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expresses  a  willingness  to  pay,  this  is  sufficient,  and  the  money 
need  not  be  brought  into  court  to  make  the  bill  good.  * 

b.  To  Set  Aside  Sale  or  Deed  and  Remove  Cloud  — (i) 
In  General,  —  When  the  proceedings  through  which  property 
has  been  subjected  to  sale  for  taxes  are  materially  affected  with 
fraud  or  irregularity,  or  when  the  property  is  not  subject  to  the 
tax,  the  owner  may  bring  a  suit  *  or  other  proceeding  to  have  the 
sale  set  aside.' 

PetltioB  or  Kotion  to  Set  Aside  Decree  and  tele.  —  In  like  manner  the 
owner  of  property  sold  for  taxes  under  a  judgment  or  decree  may 
apply  to  have  the  decree  and  sale  set  aside.  ^ 

minated.    The  purchaser  is  thereafter  his  determination,  and  although  hisde- 

liable  for  rents  and  profits.     Bender  v.  cision  be  erroneous  it  cannot  be  thus 

Bean,  52  Ark.  133.  reviewed.     People  v,  Chapin,   103  N. 

1.  Ayres  v,  Dozler,  (Tenn.  Ch.  1899)  Y.  635. 

53  S.  W.  Rep.  662.  Judgment  by  DeCsolt  —  Collateral  At- 

8.  Angelo  v,   Angelo,    146   III.   629;  taek.  —  Where  the  owner  has  suffered 

Herr  v.  Marl  in,  90  Ky.  378;  Christian  judgment  by  default  he  cannot  set  up, 

V,  Soderberg,  118  Mich.  47;  Dudley  v,  in  a  subsequent  suit  lo  set  aside  the 

Little,  2  Ohio  504;  Slater  v.  Maxwell,  sale,   the  illegality  of  a  part  of  the 

6  Wall.  (U.  S.)  268,  holding  that  when  taxes  for  which  the  judgment  was  ren- 

the  objections  to  a  tax  deed  consist  in  dered.     Board  of  Directors  v.  Gage,  11 

the  want  of  conformity  to  the  require-  Biss.  (U.  S.)  289. 

ments  of  the  statute  in  the  proceedings  4.  On  Application  for  Writ  of  AislBt- 

at  the  sale  or  preliminary  to  it,  or  in  ance.  —  Where  the  statute  permits  the 

the  assessmeiu  of  the  taxes,  etc.,  they  purchaser  under  the  decree  in  a  tax 

may  be  urged  at  law  in  an  action  of  suit  to  apply  to  the  court  for  a  writ  of 

ejectment,   whether   the   deed   be   the  assistance,   upon    an    application    for 

ground  upon  which  the  recovery  of  the  such  a  writ  the  owner  may  file  a  counter 

premises  is  sought  by  the  purchaser,  or  petition  in  the  same  cause  to  set  aside 

be  relied  upon  to  defeat  a  recovery  by  the  sale.    Jenkinson  v.  Auditor-Gen., 

the  owner;  but  where  the  sale  is  im-  104  Mich.  34. 

peached  for  fraud  or  unfair  practices  Statutory     Grounds      XzolnsiTe.  —  In 

of  the  officer  or  purchaser  to  the  preju-  Michigan^   where  a  tax  sale   is  made 

dice  of  the  owner,  a  court  of  equity  is  and  confirmed  it  can  be  set  aside  under 

a  proper  tribunal  to  afford  relief.  the  statute  only  when  it  is  shown  that 

8.  Kandamns  to Ck>mpel Caneellation.  —  the  tax  has  been  paid  or  that  the  land 

Where  it  is  the  duty  of  the  registrar,  was  exempt  from  taxation,  or  in  the 

upon  request  of  the  taxpayer,  to  fur-  case  of  land  belonging  to  infants  or 

nish  him  with  a  correct  statement  of  other  incompetent  persons.     Berkey  r. 

all  unpaid  taxes  upon  his  lots,  and  the  Burchard,  119  Mich.  loi  [citing  Muir- 

registrar  furnishes  an   incorrect    list,  head   v.   Sands,   11 1  Mich.   4S7;    Ball 

after  which  a  sale  is  made  for  taxes  v.    Ridge   Copper  Co.,    118    Mich.  7; 

not  represented  on  such  list,  the' whole  Spaulding  v.  0*Connor,  119  Mich.  45]; 

being  void,  the  taxpayer  may  compel  Shefferly   v.   Auditor-Gen.,   120    Mich 

the  registrar  by  mandamus  to  accept  455. 

the  taxes  and  cancel  the  sale;  and  in  Neoesiity  of    Objeotion.  —  Where   the 

such  proceeding  if  the  purchaser  has  statute  provides  that  such  sale  shall 

not  received  a  conveyance  he  is  not  a  stand  confirmed  unless  within  a  fixed 

necessary  party.     People  v.  Registrar  time  objections  are  filed,   the  owner 

of  Arrears,  114  N.  Y.  19.  who  appeared  in   the  tax  proceeding 

Discretion    Cannot  Be    Controlled,  —  must  file  such  objections  and  cannot 

Where  the  state  comptroller  has  acted  raise  them  in  a  collateral  proceeding, 

upon   an  application   to  vacate  a  tax  Hilton  v.  Dumphey,  113  Mich.  241. 

sale,  and  has  denied  it,  he  cannot  be  Kotion   to   Becall  Sxeontion  and  Set 

required  by  mandamus  to  reach  a  dif-  Aside  Sale.  —  Aurora  v.   Lindsay,  146 

fereot  conclusion.    The  matter  is  for  Mo.  509. 
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(2)  Inherent  Equitable  Jurisdiction  to  Quiet  Title  and  Remove 
Cloud.  —  In  a  proper  case,  as  where  the  proceedings  are  not  void 
upon  their  face  and  the  owner  is  in  possession,^  the  owner  of 
property  which  has  been  sold  for  taxes  may  invoke  the  inherent 
jurisdiction  of  a  court  of  equity  to  quiet  his  title  and  set  aside  a 
sale  or  remove  the  deed  as  a  cloud  upon  his  title.' 

(3)  Parties  —  (»)  Plaintiit  —  A  mere  stranger  to  the  title  cannot 
be  a  party  aggrieved  who  can  complain  to  have  a  tax  sale  set 
aside,  ^  but  the  owner  is  not  the  only  person  who  may  institute 
the  proceedings.  A  mortgagee  or  other  creditor  or  one  entitled 
to  redeem  has  sufficient  interest.^ 

1.  Pbdntlif  in  PoMMrion.  —  See  in/ra^  Privity  with  Ownar  at  TiaM  of  flftlo.  — 

VI.  2..b.  (3)  Parties,  In  Iowa  it  is  provided  by  statute  that 

Clond  on  Titla.  —  As  to  the  apparent  no  person  shall  be  permitted  to  ques- 

sttfficiency  of  the  pretended  claim  in  tion  the  title  acquired  by  a  treasurer's 

order  to  justify  equitable  interference  deed  without  first  showing  that  he  or 

in  such  cases,   see  the  title  Cloud  on  the  person  under  whom  he  claims  title 

TitU,  6  Am.  and  Eng.  Encyc.  of  Law  had  title  to  the  property  at  the  time  of 

(2d  ed.)   153.     See  also  in  this   work  the  sale.     See   Varnum  v,  Shuler,  69 

article  Quieting  Titlk — Removal  of  Iowa  93;  Callanan  v.  Wayne  County, 

Cloud,  vol.  17,  p.  279  ^/j^*^.  73  Iowa  709;  Ilintrager  v.   Kiene,  62 

%,  Arkansas, — Shell   v,   Martin,    19  Iowa  605;  Lynn  t^.  Morse,  76  Iowa  665. 

Ark.  139.  The  JUichigan    statute    prohibits    a 

Florida,  —  Sloan    v,  Sloan,   25    Fla.  claimant  of  land  from  disputing  a  tax 

53.  title  upon  it  unless  he  shows  that  at 

Illinois,  —  Reed  v,  Tyler.  56  III.  288;  the  time  of  the  sale  or  afterwards  he  or 

Gage  c^.  Rohrbacb,  56IU.  262:  Ames  v.  the  person  through   whom  he  claims 

Sankey,  128  111.  523.  held  a  title  acquired  from  the  United 

Iowa,  —  Gray  v,  Coan,  23  Iowa  344.  States  or  from  the  state.     It  is  held 

Maryland,  —  Polk   v.    Rose,  25  Md.  that  this  does  not  apply  to  one  who 

1 53.  holds  a  prima  facie  title  under  the  com- 

Massachusetts.  —  Davis     v.     Boston,  mon-Iaw  rules,  and   that  such  prima 

129  Mass.  377;    Smith   v.    Smith,    150  fade  title  is  established  by  producing 

Mass.   73,   citinf^  Clouston  v.  Shearer,  such  evidence  as  raises  a  presumption 

Qo  Mass.  209;  Forster  v,  Forster,  129  of  title,  because  all  titles  in  the  state 

Mass.  559;    Holt  V,  Weld,   140  Mass.  are  supposed  to  have  been  granted  or 

578,  and  Russell  v,  Deshon,  124  Mass.  originally  recognized  and  confirmed  by 

342.  the   United   States  or    by    the    sute. 

Michigan.  —  Rowland  v.  Doty,  Harr.  Gamble  v,  Horr,  40  Mich.  561. 

(Mich.)  3;  Chaffee  v,  Detroit,  53  Mich.  4.  Glos  v.  Evansion,  etc.,  Bldg.,etc., 

573.  Assoc,   86   111.   App.   651;    Burton  v. 

New  York, — Overing  v.   Foote,  65  Perry,  146  III.  127;  Miller  t^.  Cook,  135 

N.  Y.  263;  Johnson  z/.  Stevens,  (Brook-  111.  190;  Connolly  v.  Connolly,  63  Iowa 

lyn  City  Ct.)  13  How.  Pr.  (N.  Y.)  132;  202,  wherein  Ihe  court  entertained  a 

Congregation  Shaarai  Tephila  t/.  New  suit  at  the  instancy,  of  the  mortgagee 

York,  (Supm.  Ct.  Spec.  T.)53  How.  Pr.  upon  the  ground  that  the  tax  deed  was 

(M.  Y.)  213.  procured  by  a  conspiracy  for  the  pur- 

Virginia,  — Yancey    v,    Hopkins,    i  pose  of  divesting  the  lien  of  the  mort- 

Mjnf.  (Va.)4i9.  gage;  Polk  v,  Reynolds,  31   Md.  107, 

IVisconsin,  —  Kimball  v.  Ballard,  iq  which  was  the  case  of  an  assignee  of  a 

Wis.  6ox;  Dean  v.  Madison,  9  Wis.  402;  mortgage;  Christian  v,  Soderberg,  ti8 

Maxon  v.  Ayers,  28  Wis.  6x2;  HamiU  Mich.  47;  Perham  v.  Haverhill  Fibre 

ton  V.  Fond  du  Lac,  25  Wis.  490.  Co.,  64  N.   H.  2;    Avery  v.  Judd,  21 

United  States,  —  Lyon  v.  Alley,  130  Wis.    262,    under  a    statute    prio"    to 

U.   S.    177;    Sharpleigh  v.  Surdam,   i  which  the  court  would  not  interfere  in 

Flipp.  (U.  S.)  472.  behalf  of  a  mortgagee  to  adjudge  a  tax 

8.  Andrust^.  Wheeler,  (Supm.  Ct.  Tr.  deed  void  unless  the  complaint  showed 

T.)  18  Misc.  (N.  Y.)  648.  that  the  title  of  the  mortgagor  to  the 
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Joinder.  —  Where  separate  property  of  different  owners  has  been 
sold  for  the  nonpayment  of  an  illegal  assessment,  such  owners 
cannot  join  in  an  action  to  restrain  the  delivery  of  a  final  declara- 
tion of  sale  or  conveyance  and  to  have  the  assessment  and  sale 
canceled.  Such  owners  have  not  the  common  interest  necessary 
to  authorize  them  to  join,  and  a  joinder  under  such  circumstances 
will  render  the  bill  multifarious.* 

Neoeieity  for  PoBMiiion  by  Plaintiff.  —  As  in  other  cases,  a  bill  to 
quiet  title  or  remove  a  cloud  occasioned  by  a  tax  sale  or  deed 
can  be  maintained  only  by  the  plaintiff  in  possession,'  except 
where  there  is  another  and  distinct  head  of  equity  jurisdiction 
sufficient  to  support  the  action,  or  where  the  remedy  at  law  is 
inadequate,  in  which  event  it  is  held  that  possession  by  the 
plaintiff  is  not  necessary,  but  equity  will  retain  the  cause'  and 
grant  relief  by  quieting  the  title  or  removing  the  cloud.'  In 
some  jurisdictions,  however,  the  rule  has  been  changed  by 
statute.* 

grantee  in  ihe  tax  deed  was  not  of  rec-  Wairer  of  Olijeotion.  —  Where  the  de* 

ord.    See  also  Gillett  v,  Webster,  15  fendant  not  only  does  not  plead  wan^ 

Ohio  623.  of  jurisdiction,    but    merely    protest^ 

Adding  Parties  to  Be  Affected.  —  In  a  against  the  jurisdiction  of  the  court* 

suit  by  an  attaching  creditor  to  ^move  while  he  asks  affirmative  relief  by  filing 

the  cloud  of  a  tax  deed  upon  the  title  a  cross-bill  to  have  his  title  confirmed, 

of  real  estate  of  the  debtor  it  will  be  the  objection  that  the  proper  remedy 

ascertained  at  the  trial  term  whether  of  the  plaintiffs  was  by  an  action  of 

there  are  persons  not  made  plaintiffs  ejectment  is   untenable.     Snowden   v. 

in  the  bill  who  will  be  affected  by  the  Tyler,  21  Neb.  199. 

decree,  and  if  so  such  persons  may  be  8.  Chaplin  v.  Holmes,  27  Ark.  414; 

joined.      Perham  v,   Haverhill  Fibre  Herr  v.  Martin,  90  Ky.  378,  holding 

Co.,  64  N.  H.  2.  that  where  one  wrongfully  causes  land 

1.  Howell  V,  Buffalo,  2  Abb.  App.  to  be  sold  and  purchases  it,  the  orig- 

Dec.  (N.  Y.)  4x2.  inal  owner  may  bring  an  action  to  &et 

8.  PoBieesion  of  Plaintiff — Arkansas,  aside  the  sale  and  have  the  title  restored 

—  Miller    v.    Neiman,    27    Ark.    233;  to  him  although  he  is  not  in  possession. 

Crane  v.  Randolph,  30  Ark.  579;  Sale  the  court  saying  that  such  action  on  the 

V.  McLean,  29  Ark.  612.  part  uf  the  purchaser  is  not  the  cloud- 

Illinois,  —  Gage  v.  Schmidt,  104  111.  ing  of  the  other's  title,  but  is  the  de- 

106;    Ames  V,   Sankey.   128    111.   523;  privation  of  the  title  by  converting  it  to 

Gould  V,  Sternburg,  105  III.  488.  the  use  of  the  person  seizing  it,  which 

Kansas,  —  Douglass    v,    Nuzum,   16  wrongful  seizure  is  the  foundation  of 

Kan.  515.  the  action. 

Kentucky, — Herr  ».Martin,9oKy.  377.  In    Wisconsin  it  was   held  that  the 

Maryland,  —  Polk    v,  Pendleton,   31  holder  of  a  legal  title,  though  not  in 

Md.  T24.  possession,  could  maintain  a  suit  in 

Afassachusetts,  —  Davis  v,  Boston,  129  equity  in  the  nature  of  a  bill  quia  timet 

Mass.  377.  to  remove    the  cloud,   when  the    in- 

Michigan,  -    Blackwood  v.  Van  Vleet,  validity  of  the  hostile  claim  could  not 

II  Mich.  252.  be  established  by  any  record,  but  must 

North  Carolina,  —  Busbee  v,  Lewis,  be  proved  by  extrinsic  evidence.     Pier 

85  N.  Car.  333.  V,  Fond  du  Lac,  38  Wis.  476. 

Rhode  Island,  —  Weaver  v,  Arnold,  Eqnitable  Title.  —  Posesssion   is   un- 

15  R.  I.  53.  necessary  where  the  plaintiff's  title  is 

United  States. — Sharpleigh   v,  Sur-  equitable.     Lawrences  Zimpleman,  37 

dam,  I  Flipp.  (U.  S.)  472.  Ark.  643. 

And    see    further   article    Quieting  4.  Plaintiff   Not  in   Posieesion.  —  See 

Title — Removal  op  Cloud,  vol.  17,  article  Quieting  Title  —  Removal  or 

p.  305.  Cloud,  vol.   17,    p.  313;    Wofford   v. 
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WUd  and  Vnooenplod  lands.  —  Where  the  land  is  wild  and  unoccu- 
pied, or  at  least  not  in  the  actual  possession  of  the  defendant, 
the  plaintiff  need  not  be  in  possession.^ 

(^)  Defendant.  —  Parties  necessarily  to  be  affected  by  the  decree 
in  a  suit  to  set  aside  a  tax  sale  and  deed  should  be  made 
defendants.* 

(4)  Bill  or  Complaint  —  In  General.  — A  bill  to  set  aside  a  tax 
deed  must  contain  allegations  of  the  facts  upon  which  the  relief 
is  sought.' 

InraUdity  ef  Proeeedlngf  Attacked.  —  Where  a  tax  deed  is  attacked 
on  the  ground  of  the  invalidity  of  the  proceedings  leading  to  it, 
the  facts  showing  such  invalidity  should  be  pleaded ;  *  and  under 
the  doctrine  that  a  bill  to  remove  a  cloud  will  be  entertained 
only  where  the  proceedings  attacked  are  apparently  valid,  the 
bill  should  show  the  apparent  validity  as  well  as  the  real  invalidity.'^ 

Bailey,   57  Miss.   339,   holding  under  Offioer  Bepreeenting State.  —  In  Burrill 

such  a  statute  that  the  jurisdiction  of  v,  Auditor-Gen.,  46  Mich.  256,  it  was 

the  court  is  exhausted   upon   the   re-  held  that  a  suit  to  annul  a  title  derived 

moval  of  the  cloud  and  that  the  court  to  the  state  through  tax  proceedings 

cannot  put  the  plaintiflf  in  possession;  could    not    be     brought    against    the 

Gage  V.  Rohrbach,  56  111.  362.  auditor-general   unless  the  state  con- 

1.  Miller  v.   Neiman,   37  Ark.  233;  sented   and   designated   that  officer  10 

Gould  V.  Sternburg,  105  111.  4S8;  Ames  represent  it. 

t/.  Sankey,  138  III.   523;   Douglass  v.  Title  Derived   through    State.  —  It  is 

Nuzum,    16     Kan.     515;    Andrus    v.  held  that  where  tax   proceedings  are 

Wheeler,  (Supm.  Ct.  Tr.  T.)  18  Misc.  absolutely  void  and  lands  have  been 

(N.  v.)  646.  adjudicated  to  the  state  thereunder  and 

8.  Ofloer  Anthorlaed  to  Sxeoate  Deed  subsec^uently  transferred  by  the  state 

and  Pnrohaser.  —  In    an    action  to  re-  by  .adjudication  to  third  persons,  the 

strain  the  issuance  of  a  deed  upon  tax  owner  need  not  make  the  state  a  party 

certificates    and    have    them  declared  in  reclaiming  his  property,  nor  is  he 

void,  upon  an  objection  that  there  was  without  remedy  because  the  state  is 

a  defect  or  misjoinder  of  parties  de-  exempt  from  suit.     Denegre  v.  Gerac, 

fendant  it  was  held  that  the  clerk  who  35  La.  Ann.  953;  Pool  v.  Evans,  57  S. 

was  the  officer  authorized  by  law  to  Car.  78. 

execute  the  deed  was  a  necessary  party,  8.  Proof  Without  Allegations  as  to  the 

the  suit  being  for  the  purpose  of  re-  grounds  upon  which  the  complainant 

straining  him  from  that  act,  and  that  seeks    to    set    aside    the   tax  deed   is 

likewise  the  owner  of  the  tax  certificate  not  sufficient  to  justify  the  court  in 

was  a  necessary  party,  delivery  up  and  granting    the    relief    sought.    Angelo 

cancellation   of    such    tax    certificates  v.  Angelo,  146  111.  629. 

being  sought.      Siegel   v.   Outagamie  4.  Twombly  v,  Kimbrough,  24  Ark. 

County,  26  Wis   71.  460,  holding  that   general   allegations 

BheriiT  Assignee  of  Pnrohaser.  —  Where  of  fraud  are  not  sufficient;  Dillon  v, 

a  sheriff  sold  land  for  taxes  and  subse-  Merriam.  22  Neb.  151,  holding  that  an 

quently  took  an  assignment  of  one-half  allegation    that  the  proceedings  were 

of  the  property  from  the  purchaser  it  not  as  required  by  law,  without  staling 

was  held   that  he  should  be   made  a  in  what  respect  there  was  a  failure  to 

party  to  a  bill  by  the  owner  to  set  aside  comply  with  the  law,  was  not  sufficient, 

the  tax  sale.     Twombly  v.  Kimbrough,  6.  Hibernia  Sav.,  etc.,  Soc.  v,  Ord- 

24  Ark.  459.  way,  38  Cal.  679. 

Parties   to    Oonspiraoj.  —  Where    the  Where  the  court  will  set  aside  a  tax 

ground  for  setting  aside  a  tax  sale  is  deed  which  is  void  on  its  face  it  will 

fraud  on  the  part  of  the  county  treas-  not  refuse  to  declare  such  deed  void 

urer  and  conspiracy  between  him  and  and  set  it  aside  because  the  bill  does 

the  purchaser,  the  auditor-general  is  not  specify  the  particular  grounds  of  its 

not  a  necessary  party.      Christian  v.  invalidilv,  where  the  deed  is  exhibited 

Soderberg,  xx8  Mich.  47.  with  the  bill  and  shows  upon  its  face 
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AdTcne  Title  of  Defendant.  —  An  allegation  that  the  defendant 
claims  an  adverse  estate  or  interest  is  sufficient,  without  further 
defining  it,  to  put  him  to  a  disclaimer  or  to  allegation  and  proof 
of  the  estate  or  interest  which  he  claims.' 

Offer  to  Do  Equity.  —  In  a  suit  to  quiet  title  and  remove  a  cloud 
occasioned  by  a  tax  sale  or  deed,  the  bill  should  contain  an  offer 
to  do  equity  by  tendering  reimbursement  of  the  amount  to  which 
the  defendant  is  equitably  entitled;  •  but  unless  it  appears  from 
the  bill  itself  that  the  defendant  is  entitled  to  such  reimbursement 
it  will  not  be  bad  on  demurrer  for  want  of  such  tender.' 

Varione  Other  Allegations  essential  in  bills  of  this  character  have 
been  sufficiently  discussed  in  another  part  of  this  work.^ 

the  grounds  of  ihe  invalidity.     Simp-  the  proceedings  of  the  assessor  must 

son  V.  Edmiston,  23  W.  Va.  679.  pay  or  offer  to   pay  the  amount  due. 

1.  Clarlc  V.  Darlington,  7  S.  Dak.  148,  Boeck  v.  Merriam,  10  Neb.  199;  Wood 

wherein  the  allegation  was  that  the  de-  v.  Helmer,  10  Neb.  65. 
fendant '*  wrongfully  and  without  right         JVisconsin,  — Pierce    v.    Schutt,    20 

claims  an  interest  in  said  land  by  virtue  Wis.  423. 

of  an  alleged  purchase  thereof  at  tax        Beimbnnement.  —  See  iif/m,  VI.  3.  d, 

sale;    that  said   claim    is   unjust    and  Reimbursement  0/  Purchaser  of  Invalid 

wrongful,  and  without  any  foundation  l^ax  Title, 

in  fact  or  law;  that  said  claim  is  niade        To  Beetrain  Exeeution  of  Tax  Deed.  — 

adversely  to  said  ownership  and  title  A  bill  to  enjoin  the  execution  of  a  tax 

of  said  plaintiff."     This  seems  to  be  the  deed  for  mere  irregularities  is  bed  on 

general  rule,  though  it  is  held  other-  demurrer  if  it  contains  no  offer  to  pay 

wise  in  some  cases.     Douglass  v.  Nu-  the  taxes,  etc.     Moore  v,  Wayman,  107 

zum,    16   Kan.    515.     And   see   article  111.  192;  Hart  v.  Smith,  44  Wis.  213. 
Quieting  Title— Removal  OF  Cloud,        No   Costs    Withont   Tender.  —  Where 

vol.  17,  p.  337.  there  has  been  no  tender  costs  cannot 

8.  Connecticut, — Adams  t^.  Castle,  30  be    adjudged  against   the    defendant. 

Conn.  404.  Gage  v.  Arndt,   121   111.  491;  Glos  v, 

Illinois,  —  Miller  v.  Cook,  135  111.  190,  Goodrich,  175  111.  20;  Challiss  v. 
holding  that  the  allegation  of  tender  Hekelnkaemper,  14  Kan.  475;  Hart 
and  a  willingness  and  ability  on  the  v.  Smith,  44  Wis.  213. 
part  of  the  plaintiff  to  pay  the  taxes  8.  Clark  v.  Darlington.  7  S.  Dak.  148; 
either  to  the  purchaser  or  the  court  is  Gage  v.  Kaufman,  133  U.  S.  471,  hold- 
sufficient;  Langlois  v,  Stewart,  156  III.  ing  that  no  offer  was  necessary  where 
609;  Durfee  V.  Murray.  7  111.  App.  213;  the  bill  alleged  that  the  defendant 
Moore  v,  Wayman,  107  III.  192.  claimed  title  under  a  tax  deed  when  in 

Indiana,  —  Peckham  v,  Milllkan,  99  fact  no  taxes  were  due  or  unpaid  for 
Ind.  352;  Harrison  v.  Haas,  25  Ind.  which  the  land  could  have  been  sold. 
281.  In  this  state  a  mere  offer  to  pay  General  Demurrer.  —  But  it  is  held  that 
is  not  sufficient,  but  the  owner  must  a  bill  which  fails  to  make  such  offer 
aver  that  the  amount  is  paid  into  court,  is  not  bad  on  general  demurrer,  for 
Montgomery  v.  Trumbo,  126  Ind.  331;  though  the  court  may  require  payment 
Morrison  v,  Jacoby,  114  Ind.  84;  Lan-  as  a  condition  of  relief,  a  general  de- 
caster  V,  Du  Iladway,  97  Ind.  565.  murrer  challenges  the  equity  of  the 

Iowa,  —  Corbin  v.  Woodbine,  33  Iowa  case  made  by  the  bill,  and  will  be  over- 
297.  Where  a  party  must  pa^  all  taxes  ruled  in  a  case  made  for  equitable  re- 
due  before  bringing  an  action  under  lief,  however  imperfectly.  Greenley 
the  code  to  set  aside  a  tax  deed,  the  v.  Hovey,  115  Mich.  504. 
fact  of  such  payment  must  be  shown  Croes-bill.  —  In  Mississippi  it  seems 
by  the  petition.  Lynn  v.  Morse,  76  that  the  purchaser  must  assert  his  claim 
Iowa  665.  for  reimbursement  by  cross-bill.     Pres- 

Montana, — Casey  v.  Wright,  14  Mont.  tout/.  Banks,   71   Miss.  601.     But  see 

315.  Reed  v,  Kalfsbeck,  147  Ind.  155. 

Nebraska.  —  A  party  seeking  to  avoid        4.  See  article  Quieting  Title  —  Rb- 

a  tax  deed  merely  for  irregularities  in  moval  of  Cloud,  vol.  17,  p.  326  et  seq, 
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(5)  fudgfnent  or  Decree.  —  Applying  the  general  rules  already 
stated  as  governing  the  decree  in  a  suit  to  quiet  title  and  remove 
a  cloud/  the  relief  awarded  in  such  suits  involving  tax  titles  will 
be  adapted  to  the  circumstances  of  the  case.*  The  court  may 
decree  a  cancellation  of  the  void  deed  •  and  a  release  or  recon- 
veyance of  the  land  to  the  plaintiff.*  The  decree  must  conform 
to  the  allegations  of  the  bill  and  the  particular  grounds  upon 
which  it  is  sought  to  set  aside  the  tax  deed,  and  if  it  attempts  to 
grant  relief  upon  grounds  not  alleged  it  will  be  erroneous  though 
such  grounds  may  appear  in  the  proof.* 

8.  frooeedings  on  Behalf  of  Purchaser  —  a.  Mandamus  to 
Compel  Execution  of  Deed.  —  Mandamus  is  the  proper 
remedy  on  behalf  of  a  purchaser  at  a  tax  sale  to  compel  the  exe- 
cution to  him  of  a  valid  deed  by  the  proper  officer  under  circum- 
stances which  confer  upon  the  purchaser  the  right  to  the  deed 
and  impose  upon  the  officer  the  duty  to  execute  it ;  •  and  when 

1.  See  article  Quieting  Title —  Re-  seems  that  the  court  will  sec  aside  the 

MOVAL  OF  Cloud,  vol.  17,  p.  362  et  seq,  tax  deed  alone,  and  not  a  deed  from 

8.  Ineidantal  Relief  After  Jnriadiotion  the  purchaser  claiming  under  the  tax- 

Attaohed.  —  Where  the   jurisdiction   of  title  owner.     Winning  z/.  Eakin,  44  W. 

equity  has  attached  for  the  purpose  of  Va.  19. 

annulling  a  tax  certificate,  the  court  Poiaeisioii.  —  Under  a  statute  permit- 

may  proceed  to  restrain  a  sale  of  per-  ting  the  real  owner  of  land  out  of  pos- 

sonal    property    taken   from    the    tax  session   to  bring  a  suit  to  remove  a 

although  for  that  purpose  alone  a  court  cloud  on  his  title,  it  is  held  that  the 

of  equity  would  have  refused,  upon  the  jurisdiction  of  the  court  is  exhausted 

ground  that  the  plaintiff  might  have  an  upon  the  granting  of  that  relief  and 

ample  remedy  at  law,  to  interfere  by  cannot  be  extended  lo  placing  the  com- 

injunclioa.     Hamilton  z/.  Fond  du  Lac,  plainant    in   possession.      Wofford    v. 

25  Wis.  490.  Bailey,  57  Miss.  239. 

Set-oif.  —  Where  the  owner  sues  to  But  where  possession  may  be  awarded 
avoid  a  sale  of  his  lands  for  the  nonpay-  in  a  suit  to  set  aside  a  tax  deed,  a  judg- 
ment of  taxes  and  to  restrain  the  execu-  ment  for  possession  is  erroneous  where 
tion  of  a  tax  deed,  and  pending  the  ac-  there  is  no  allegation  that  the  defend- 
tion  pays  into  the  county  treasury  under  ant  is  in  possession.  Wolf  7\  Brown, 
protest  the  amount  of  certain  penalties  142  Mo.  612. 

and  costs  assessed  against  the  land  to  4.  Yancey  v.  Hopkins,  i  Munf.  (Va  ) 

effect  a   redemption,  the  court,  upon  419,  Davis  v.  Boston,  129  Mass.  377; 

granting  thr*  relief  sought,  cannot  de-  Pier  p.  Fond  du  Lac,  38  Wis.  470. 

cree  that  the  plaintiff  shall  be  entitled  Iigunotloii    Instead   of   Release.  —  In 

to  setoff  the  penalties  thus  paid  against  Barnett  v,  Cline,  60  111.  205,  if  was  held 

future   taxes   that  might   be   imposed  that  in  a  suit  to  cancel  an  invalid  tax 

upon  his  land.     Such  taxes  cannot  be  title  and  certificate  of   purchase  as  a 

mide  the  subject  of  set-off  even  where  cloud  on  the  owner's  title  it  is  error  to 

the   necessary    parties   are   before   the  require  the  holder  of  the  tax  title  to 

court,  and  so  much  of  the  decree  as  at-  release  his  title  to  the  complainant,  but 

tempis  to  make  them  the  subject  of  that  in  such   a  case  the  court  should 

set-off   will    be   vacated.     McVeigh   v.  simply  restrain  the  holder  of  the  tax 

Lanier,  50  Ark.  384.  title,  his  heirs  and  assigns,  from  ever 

8.  Under  General  Prayer.  —  Although  asserting  title, 

there  may  be  no  special  prayer  in  the  6.  Angelo  v,  Angelo,  146  111.  629. 

bill   tor  a  cancellation  of  the  defend-  6.  State  v.   Bradshaw,   39   Fla.    137; 

ant's  deed,  a  court  of  equity  may  decree  McCnlloch  v.  Stone,  64  Miss.  388;  State 

such  cancellation  under  the  prayer  for  v.  Winn,  19  Wis.  304. 

general  relief.     Polk  v.  Rose,  25  Md.  OfflLcer  Knit  Aot  npon  Beoord.  —  The 

153.  officer  must  take  the  record  as  he  finds 

Oaaeellation  Confined  to  Tax  Deed.  —  V  \\  and  cannot  act  upon  statements  of 
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a  tax  deed  which  is  fatally  defective  in  form  has  been  executed 

to  the  purchaser  he  may  compel  the  proper  officer  by  mandamus 
to  execute  to  him  a  proper  deed.* 

b.  To  Recover  Property.  —  When  the  owner  is  in  posses- 
sion of  land  sold  for  taxes  the  purchaser  may  resort  to  ejectment 
or  to  an  action  to  recover  the  land.* 

parties  who  are  no  longer  officers  as  to  to  the  possession  of  the  land  as  will 
the  facts  of  a  sale  made  by  them  when  enable  him  to  maintain  ejectment, 
officers.     If  the  record  is  not  correct  the  Trespass  to  Try  ntlo  —  Eustis  v.  Hen- 
parties must  have  it  corrected  by  the  rietta,  (Tex.  Civ.  App.  1896)  37  S.  W. 
proper  proceedings,  and  if  the  record  Rep.  632. 

leaves  it  doubtful  whether  a  valid  sale  Writ  of  Entry.  —  Orono  v,  Veazie«  57 

was  in  fact  made,  a  bill  in  equity  is  Me.  517. 

more  appropriate  than  a  writ  of  man-  Land  in  Custody  of  Court.  —  In  Younj^ 

damus   where    the    doubt    as    to    the  z^.  Vanhooser,  6  Lea  (Tenn.)  136,  it  was 

validity  of  the  sale  can  be  solved  only  held  that  where  lands  are  in  the  cus- 

by  parol  testimony.    Bryson  v.  Spauld-  tody  of  the  Court  of  Chancery  at  the 

ing,  20  Kan.  429.  time  of  a    tax    sale    the    purchaser's 

1.  Klokke   </.   Stanley.   109  111.   196;  remedy  is  by  petition /n?  tn/^r^xj^  suo 

Clippinger  v,  TuUer.  10  Kan.  377,  citinf^  in  the  suit  in  which  the  receivership 

State  V,  Winn,  19  Wis.  304;  Woodman  exists,  setting  out  his  title  and  asking 

V.  Clapp,  21  Wis.  350;  Maxcy  v,  Cla-  for  possession  on  the  title,  or  for  leave 

baugh,  6  111.  26;  Ferguson  v.  Miles,  8  to  assert  the  title  in  a  suit  for  that  pur- 

111.  358,  and  Bryson  v,  Spaulding,  20  pose,  and  that  an  original  bill  against 

Kan.  427.  all  parties  to  the  chancery  suit,  without 

Not  to  Contradlot  Shoriirs  Betnm.  —  leave,  is  not  maintainable. 

Mandamus  will  not  lie  for  the  purpose  Questions  for  Jury. —  In  an  action  of 

of  compelling  the  delivery  of  a  deed  ejectment  by  one  claiming  under  a  tax 

containing  recitals  of  what  occurred  at  deed,  questions  as  to  the  validity  of 

the  sale  contradictory  of  the  sheriff's  the  deed  because  of  a  doubt  as  to  the 

return,  when  the  sheriff  not  only  de-  identity  of  the  land  described  in  the 

cilnes  to  amend  his  return  but  insists  writ  and  the  deed,  or  because  it  is  un- 

in  his  answer  that  it  is  correct  in  point  certain  whether  the  land  was  really  as- 

of  fact.     Hewell  v.  Lane,  53  Cal.  217.  sessed  as  unseated,  or  whether  it  was 

Beslarietion  upon  Romedy.  —  While  the  in  fact  unseated,  or  whether  the  failure 

remedy  is  available  when   the   officer  to  pay  taxes  was  the  fault  of  the  owner 

has  himself  made  a  mistake  in  execut-  or  of  the  officer,  are  properly  for  the 

ing  the  deed,  yet  when  the  proper  offi-  jury  and  not  for  the  court.     Miller  v, 

cer  has  once  executed  a  deed  at  the  McCulIough,  104  Pa.  St.  624;  Rupert 

instance  of  the  holder  of  the  certificate  v.  Delp,  7  Pa.  Super.  Ct.  209. 

of  purchase,  upon  evidence  then  fur-  Partiat.  —  In    Arkansas^    under   the 

nished  by  the  holder,  he  cannot  be  com-  Constitution  and  laws  of  that  state,  a 

pelled  by  mandamus  to  execute  to  the  married  woman  may  sue  alone  for  the 

same  party  another  tax  deed  under  the  recovery  of  land   under  a  tax   deed, 

same  certificate  uf  purchase.     Klokke  Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark.  131. 

V.  Stanley,  109  III.  196.  Where  one  of  the  defendants  in  an 

8.  See  Brummell  v.  Crook,  119  Ala.  action  of  ejectment  was  in  the  actual 
670;  Hickman  v.  Kempner,  35  Ark.  possession  of  the  property  under  a  deed 
506;  Cairo,  etc.,  R.  Co.  v.  Parks,  32  which  conveyed  ii  to  him  as  trustee  for 
Ark.  131;  Tully  v.  Bauer,  52  Cal.  487;  the  several  other  defendants,  who  were 
Rowley  v.  Howard,  23  Cal.  401,  Hilton  his  children,  with  power  to  dispose  of 
V.  Singletary,  107  Ga.  S21;  Canines/,  the  premises  during  the  minority  of  the 
Finnup,  5  Kan.  App.  798;  Hart  v.  Hen-  children,  it  was  held  that  the  trustee 
derson,  17  Mich.  218;  French  v.  Ladd,  was  a  necessary  party  defendant,  and 
57  Miss.  678;  Osburn  v.  Hide,  (8  Miss,  that  a  failure  to  serve  summons  on  him 
45;  Hannel  v.  Smith,  15  Ohio  134;  Ru-  witMn  the  time  fixed  by  law  for  begin- 
pert  V.  Delp,  7  Pa.  Super.  Ct.  209:  ning  an  action  under  a  tax  deed  de- 
Hewitt  V,  Week,  59  Wis.  4/^.  holding  feated  the  plaintiff's  right  as  to  both 
that  until  the  tax  deed  is  properly  re-  possession  and  land.  Morris  r.  Lem* 
corded,  the  grantee  has  not  such  a  right  mon,  6  Kan.  App.  423. 
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Writ  of  Awlttawoo.  —  So  under  statutory  provision  it  is  sometimes 
permitted  to  the  purchaser  under  a  decree  and  sale  pursuant 
thereto  to  apply  to  the  court  for  a  writ  of  assistance.^ 

Smnauury  Proooediags.  —  Summary  proceedings  for  placing  the  tax- 
title  purchaser  in  possession  are  sometimes  provided,'  and  where 
such  remedy  is  pursued  a  strict  compliance  with  the  statutes 
providing  it  is  necessary.' 

VnUwfol  Dotainor.  —  Under  statutes  in  some  states  the  purchaser 
may  recover  possession  by  an  action  of  forcible  detainer.* 

AUegatioat  to  Support  Titlo.  —  A  plaintiff  claiming  under  a  tax  sale 
should  allege  and  prove  a  compliance  with  all  the  prerequisites  to 
a  valid  sale  under  the  law  under  which  it  was  made.' 

EzonptioiL  —  Where  exemption  from  taxation  is  relied  upon  the 
defendant  should  plead  the  facts  which  render  the  property 
exempt.* 

c.  To  Quiet  and  Confirm  Title  or  Foreclose  Redemp- 

TION— -(i)  In  General. — Under  statutory  provisions  in  several 

1.  Jenkinson    v.    Auditor-Gen.,    104  judgment  is  rendered  in  a  justice's 

Mich.    34.    See  generally  article   As-  court  against  the  tenant  the  landlord 

sisTANCR,  Writ  of,  vol.  2,  p.  975.  may  intervene    and  appeal.      Ex  p, 

S.  State  V.  Judge,  27  La.  Ann.  704.  Webb,  58  Ala.  109. 

Such  proceedings  should  be  of  a  ju-  But  in  Webb  v,  Carlisle,  65  Ala.  313, 

dicial  nature.    Calhoun  v,  Fletcher,  63  it  was  held  that  the  legislature  could 

Ala.  574;  State  v.  Judge,  27  La.  Ann.  not  confer  upon  justices  of  the  peace 

704.  jurisdiction  involving  the  title  to  teal 

8.  In  re  Cary,  (Supm.  Ct.  App.  Div.)  estate  in  the  nature  of  actions  of  eject- 

56  N.  Y.  Supp.  6;  People  v,  Andrews,  ment  although  such  actions  were  called 

52  N.  Y.  445.  unlawful  detainer,  and  therefore  that 

The  purchaser  cannot  proceed  by  rule  a  provision   establishing  a    municipal 

to  show  cause  in  the  absence  of  a  stat-  charter  which  authorizes  a  purchaser 

ute  expressly  authorizing  it.   Schoembs  of  land  sold  for  unpaid  taxes  to  main- 

V,  Krieger,  33  La.  Ann.  420;  Mayenno  tain  an   action  of    unlawful    detainer 

V.  Millaudon,  32  La.  Ann.  1123;  Fischel  against  the  person  who  refuses  to  sur- 

V,  Mercier,  32  La.  Ann.  704.  render  the    possession   is   unconstitu- 

4.  Foote  V,  Dismukes,  71  Miss,  no,  tional. 

holding  that  the  action  is  entirely  pos-  In  the  Abtenoe  of  Statute  particularly 

sessoryand  that  testimony  in  regard  to  extending  it  lo  purchasers  of  tax  titles, 

the  title  of  the  land  previous  to  the  a  general  act  relating  to  forcible  entry 

sale  for  the  taxes  should  be  excluded;  and   detainer   will  not  embrace  such 

McLemore  v.  Scales,  68  Miss.  47;  Han-  cases.     Kelley  v.  Hunter,  12  Ohio  219. 

nel  V.  Smith,  15  Ohio  151.  6.  Hadley  v.  Tankersley,  8  Tex.  X2; 

In  Naton  of  ^eotment.  —  In  Alabama  Hundley  v,  Taylor,  (Ky.  1894)  25  S.  W. 

it  was  held  that  the  provisions  of  a  Rep.  887. 

municipal  charter  for  an  action  of  un-  Proof  nnder  AUegations.  —  In  an  action 

lawful  detainer  on  behalf  of  a  tax-title  for  possession  by  one  claiming  under 

purchaser  should  not  be  construed  as  a  tax  title,  if  the  various  steps  leading 

subjecting  the  proceedings  to  the  rules  up  to  the  execution   of  the  tax  deed 

which  regulate  the  action  of  unlawful  upon   which    the    plaintiff    relies    are 

detainer  between  landlord  and  tenant  pleaded  and  issue   is  joined  thereon, 

or  where  only  the  right  of  possession  is  any  evidence  in  support  of  or  in  oppo- 

involved,  but  that  the  proceeding  par-  sition  to  the  truth  of  the  allegations  is 

takes  more  of  the  nature  of  ejectment  admissible  notwithstanding  the  com- 

or  the  statutory  real  action  and  is  gov-  plaint  might  have  been  good  without 

erned  by  the  general  rules  applicable  such     allegations.       Rustin    v.    Mer- 

to  the  former  class  of  actions;    that  chants,  etc..  Tunnel  Co.,  23  Colo.  352. 

there  must  therefore  be  an  inquiry  into  6.  Cairo,  etc.,  R.  Co.  v.  Parks,  32 

the  merits  of  the  title,  and  that  where  Ark.  131. 
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• 

of  the  states  the  tax-title  purchaser  may  resort  to  a  remedy  by 
bill  or  petition  in  equity  to  quiet  and  confirm  his  title,  ^  or  to  an 
action  to  conclude  the  former  owner  or  persons  who  may  claim 
an  adverse  interest,  by  a  foreclosure  of  the  tax  certificate  or 
equity  of  redemption.* 

CroM-Mll.  —  In  an  action  brought  to  set  aside  a  tax  deed  the 
defendant  may  file  a  cross-bill  for  the  purpose  of  quieting  his 
title,  and  is  entitled  to  a  trial  notwithstanding  the  plaintifiF  seeks 

to  dismiss  his  original  suit  after  the  evidence  is  in.' 

1.  Worthen  v.  Raicliffe,  42  Ark.  330;  Pending  Action  by  Owner  —  Stay.  —  If 

Bonnell  v,  Roane,  20  Ark.  114;  Black  an  action  by  the  tax-title  claimant  is 

V,   Percifield,   i  Ark.   472;   Jenkins  v.  instituted  pending   an    action    in   the 

Rice,  84  Ind.  346;  United  Brethren  v.  same  court   by   the   former  owner  to 

Rausch,  122  Ind.  167;  Ciawford  v.  Lid-  quiet  his  title,  the  latter  should  set  up 

die,  loi  Iowa  148;  Cone  v.  Wood,  108  the  pendency  of  his  action  as  well  as 

Iowa  260;    Tabor  v.   Cook,    15  Mich,  any  defenses  he  may  have  in  the  action 

323;  Trager  z/.  Jenkins,  75  Miss.  676;  brought  by  the  tax-title  claimant,  and 

Carter  v.  Hadley,  59  Miss.  130;  Peter-  ask  for  a  stay  until  the  action  by  the 

son  V.  Kittredge,  65  Miss.  33;  Metcalfe  owner  is  determined.    Wilson  v.  Jarvis, 

V.    Perry,   66   Miss.   68;    Chrisman   v.  19  Wis.  597. 

Currie,  60  Miss.  858;  Beirne  v.  Bur-  Complaint  —  DefiniteneM  and  Certainty, 
deit,  52  Miss.  795;  Meeks  v.  Whalley,  — In  such  an  action  the  failure  of  the 
48  Miss.  337.  See  also  supra^  VI.  I.  c,  complaint  to  state  what  parts  of  an 
Confirmation^  h.n&in/ra,  VI.  3.  d.  Rtim-  amount  paid  for  subsequent  taxes  were 
bursement  of  Purchaser  oj  Invalid  Tax  paid  upon  the  respective  parcels  of 
Title.  land  involved  will  not  render  it  demur- 
Plaintiffs  Title. —  Where  the  plaintiff  rable.  but  at  most  will  subject  it  to  a 
fails  to  show  title  in  himself  he  cannot  motion  to  make  more  specific.  Hunt 
take  advantage  of  the  fact  that  his  ad-  v.  Miller,  loi  Wis.  583. 
versary's  claim  is  imperfect.  Peterson  Proceedings  Prior  to  Certificate.  —  The 
V,  Kittredge,  65  Miss.  33.  plaintiff  need  not  set  out  in  his  com- 
Aoqoisition  of  Title  by  State.  —  '*  To  plaint  the  proceedings  prior  to  his  cer- 
say  this  land' was  forfeited  10  the  state  '  tificate  nor  allege  that  proceedings  at 
is  an  inapt  method  of  stating  an  ac-  law  for  the  same  purpose  have  not  been 
quisition  of  title  by  the  state,  since  land  taken.  Durbin  v.  Platto,  47  Wis. 
is  conveyed  to  the  state  with  us  not  by  484. 

forfeiture,  but  by  the  filing  of  a  list  of  Pleading  Pendency  of  Period  of  Sedemp- 
lands  sold  to  the  state  in  the  proper  tion.  —  If  the  defendant  is  entitled  to  a 
office,  which  is  made  the  equivalent  of  redemption  period  which  has  not  ex- 
a  formal  deed;  but  the  expression  is  a  pired,  that  fact  should  be  set  up  in  de« 
common  one,  both  in  popular  and  legal  fense  and  not  by  a  separate  suit  to 
parlance,  and  such  an  averment  is  not  enjoin  the  action  to  foreclose.  Dayton 
demurrable.**  Chrisman  v.  Currie,  60  v,  Relf,  34  Wis.  86. 
Miss.  858.  Impeaching  Tax  Deed.  —  In  an  action 
After  Execution  of  Deed.  —  The  pur-  under  the  statute  by  the  purchaser  at 
chaser  must  have  received  his  deed  be-  a  tax  sale  to  bar  the  original  owner, 
fore  he  can  resort  to  an  action  to  have  an  answer  relying  upon  irregularitie? 
his  title  quieted.  Sharpe  v.  Dillman,  to  impeach  the  tax  deed  must  specify 
77  Ind.  280:  McDonald  v.  Geisendorff,  the  particulars,  and  it  is  not  sufficient 
128  Ind.  153.  to  aver  that  the  treasurer  was  negli- 
8.  Byington  v.  Buck  waller,  7  Iowa  gent  **  in  not  propeily  giving  notice  of 
512;  McGahen  v.  Carr,  6  Iowa  330;  the  proposed  sale  of  the  said  land  for 
Gaylord  v,  Scarff,  6  Iowa  179;  Atkins  delinquent  tax,**  and  that  the  clerk 
V,  Paige,  50  Iowa  666;  Hunt  v.  Miller,  failed  "  to  advertise  as  required  bylaw 
icr  Wis.  583;  Coe  v,  Manseau,  62  Wis.  the  lime  when  the  period  allowed  by 
81;  Dayton  v.  Relf,  34  Wis.  86;  Durbin  law  to  redeem  from  the  tax  sales  for 
V,  Platto,  47  Wis.  484;  Wakele/  v.  the  delinquent  taxes  of  1859  would  ex- 
Nicholas,  16  Wis.  588;  Wilson  v.  Jarvis,  pire,**  Sayles  v.  Davis,  22  Wis.  225. 
19  Wis.  597.  8.  Foster  v.   Ellsworth,  71  Iowa  262. 
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(2)  Parties  —  Plaintiif  in  PofMsilon.  —  In  some  jurisdictions,  in  the 
case  of  suits  by  the  owners  of  property  sold  for  taxes,  equity  will 
not  interfere  on  behalf  of  the  owner  of  a  certificate  of  sale  out  of 
possession  to  remove  a  cloud  and  to  quiet  his  title.*  In  others, 
however,  such  possession  is  held  to  be  unnecessary.* 

]>efendant.  —  In  an  action  to  foreclose  a  tax  certificate  the  owner 
should  be  made  a  party  if  the  plaintiff  has  actual  or  constructive 
notice  of  the  title  of  such  owner,  else  the  latter's  right  to  redemp- 
tion will  not  be  barred ; '  and  in  like  manner,  under  the  statute 
permitting  an  action  to  confirm  a  tax  title,  the  owners  should  be 
made  parties  by  proper  notice,  or  persons  in  the  occupancy  of 
the  land  and  claiming  it  adversely  should  be  notified  of  the  pro- 
ceedings.* But  one  who  is  not  adversely  interested  will  not  be 
heard  to  oppose  the  confirmation  of  a  tax  title  at  the  suit  of  the 
purchaser.*     And  where  the  statute  restricts  the  right  to  ques- 

See  also  Jarvis  v.  Peck,  19  Wis.    74;  the  motion  to  admit  him.     B>'ington  v. 

Lupkin  V,  Galveston,  73  Tex.  340.  Buckwalter,  7  Iowa  512. 

1.  Gunderson  v.  Cook,  33  Wis.  551;  4.  Trager  v,  Jenkins,  75  Miss.  676. 

Tabor  r.  Cook.  15  Mich.  322,  holding  FrooeecUng  in  Bern.  —  The  proceeding 

thii  a  statute  which  provided  that  the  is  said  to  be  one  in  rem,  and  concludes 

tax-title  claimant  might  file  a  bill  in  an  absent  claimant  as  well  as  one  who 

chancery  to  quiet  his  title  *' without  intervenes  and  contests  the  right  of  the 

taking  possession,"  etc.,  did  not  au-  purchaser.      Worthen  v,   Ratcliffe,  42 

thorize  such   a  proceeding  against   a  Ark.  330. 

defendant   in    possession,  but  merely  5.  Black   v.   Percifield,  i   Ark.   472, 

extended  the  remedy  by  bill  in  equity  which  involved  an   objection    by  one 

to  cases  where  the  land  was  vacant  and  who  claimed  merely  as  tenant  in  pos- 

where   under  the  prior  law  the  com-  session,  it  being  held  that  the  presump- 

platnant  could  not  bring  his  bill  with-  tion  in  such  a  case,  was  that  the  latter 

out  first  taking  possession.  claimed  under  the  purchaser. 

8.  Worthen  v.  Ratcliffe,  42  Ark.  330,  But  in  such  proceedings  under  the 

pointing  out  that  the  Arkansas  statute  statute  in  Arkansas,  i(  the  plaintiff  goes 

did  not  confine  the  proceeding  for  the  to  trial  on  the  issue  of  the  legality  of 

confirmation  of  a  tax   title  to  a  pur-  his  own  title  and  is  defeated,  he  cannot 

chaser  in  possession  or  to  lands  which  object  for  the  first  time  on  appeal  that 

were  unoccupied,  and  that  the  former  the  defendant  had  no  title  and  was  in- 

ad judications  in  that   state   had  been  competent  to  resist  the  confirmation, 

made  without  reference  to  or  effect  upon  Martin  v.  McDiarmid,  55  Ark.  213. 

such  possession;  Bonnell  v.  Roane,  20  Vendee  and  Helri  of  PimBhaser.  —  In  a 

Ark.   114;   Scott  V.  Watkins,  22  Ark.  suit  by  the  vendee  of  a  purchaser  at  a 

556,  as  to  wild  and  unoccupied  lands,  tax   sale   for  confirmation  of  the   tax 

See  also  Trager  v,  Jenkins,  75   Miss,  title,  the  heirs  or  executors  of  the  de- 

676.  ceased  tax-sale  purchaser  need  not  be 

A  Vendee  of  a  Porohaser  at  a  Tax  Sftle  made   parties.     Scott  v,  Watkins,  22 

may  file  a  bill  for  confirmation.     Scott  Ark.  556. 

V.  Watkins,  22  Ark.  556.  Cross-Hi/  by    Tax-title  Purchaser,  — 

8.  Coe  V,  Manseau,  62  Wis.  Si.  Where,   in  an   action  to  cancel  a  tax 

Btriot   Constmetion  —  PnbUoation.   —  deed  brought  by  the  executor  and  sole 

Where  the  proceedings  are  by  publica-  devisee  of  the  owner,  the  tax  claimant 

tion  of  notice  they  must  conform  strictly  files  a  bill  in  reconvention  in  the  nature 

to  the  law.     Abell  v.  Cross,  17  Iowa  of  a  cross  action  of  trespass  to  try  title, 

171.  the  heirs  of  the  owner  are  not  neces- 

'    Admission  of  Third  Person  to  Defend.  —  sary  parties  under  the   Texas  statute 

In  an  action  to  foreclose  an  equity  of  providing  that  in  every  suit  against  the 

redemption  a  third  person  may  be  ad-  estate  of  a  decedent  involving  title  to 

mitted  as  a  party  defendant,  but  his  real  estate  the  executor  or  administra- 

title  cannot  be  contested  and  tried  on  tor,  if  any,  and  the  heirs  shall  be  made 
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tion  a  tax  deed,  a  defendant  in  an  action  to  quiet  title  must 
bring  himself  within  the  provisions  of  the  statute.* 

d.  Reimbursement  of  Purchaser  of  Invalid  Tax  Title 
—  (i)  In  General — In  Suit  to  Quiet  Title  and  Remove  Cloud. — 
Whenever  taxes  paid  by  a  purchaser  at  a  tax  sale  are  a  just  charge 
upon  the  property  sold,  but  the  tax  sale  or  deed  is  invalid  because 
of  irregularities  in  the  proceedings  by  which  the  property  has 
been  subjected,  the  owner  is  required  to  pay  such  taxes  before 
he  can  proceed  to  question  the  title  of  the  purchaser;  and  in  a 
suit  for  relief  against  such  void  tax  sale  or  deed  to  remove  a  cloud 
and  quiet  the  title,  the  relief  will  be  conditioned  upon  the 
reimbursement  of  the  defendant  in  the  amount  necessary  under 
the  law  to  redeem  the  property.*    And  where  the  complainant 

parties  defendant.     Lufkin  v,  Galves-  Indiana,  —  Harrison  v,  Haas,  25  Ind. 

ton.  73  Tex.  340.  281;  United  Brethren  s.    Rausch,    122 

Kortgagee,  Lienholder,  etc. —  In  Mis-  Ind.  167;  Reed  v,  Kalfsbeck,  147  Ind. 

sissippi,  ander  the  statute  for  the  con-  148. 

firmation  of  tax  titles,  a  mortgagee  out  Iowa,  —  Buclcley  v.  Early,  72  Iowa 

of  possession,  the  holder  of  a  mechanic's  289. 

lien,  or   the   purchaser  at  a  bankrupt  A^a»jaj.— Challisss^.  Hekelnkaemper, 

sale  has  such  an  interest  or  claim  as  14    Kan.  474;    Richards    c.    Cole,   31 

entitles  him  to  contest  the  confirmation  Kan.  205,  citing  Wilder  v.  Cockshutt, 

of  a  tax  title.     Meeks  v,  Whatley,  48  25  Kan.  504,  and  McKeen  v.  Haxtun, 

Miss.  337.  25  Kan.  698.     Before  instituting  suit  to 

1.  Varnum   v,  Shuler,   6q   Iowa  ^3;  set    aside    a   tax-sale    certificate,    the 

Hinirager  v,  Kiene,  62  Iowa  605,  which  plaintiff  must  pay  or  tender  all  taxes 

cases  were  under  a  statute  providing  embraced    therein   which   the   records 

that  no  person  should  be  permitted  to  show  are  valid,  and  which  he  is  under 

question  the  title  acquired  by  a  treas-  obligation  to  pay.     Miller  zr.  Ziegler,  31 

urer's  deed  without  first  showing  that  Kan.  417;  Lawrence  v.  Killam,  11  Kan. 

he    or    the    person    under    whom    he  499;   Challis  v,   Atchison   County,   15 

claimed  title  had  title  to  the  property  Kan.  53;  Hagaman  v.  Cloud  County, 

at  the  time  of  the  sale.  19  Kan.  395;  Knox  v.   Dunn,  22  Kan. 

Introduotion  of  Evldenoe  Without  Ob-  684;  Pritchard  v,  Madren,  24  Kan.  489; 

jeotion.  —  But  where  the  person  ques-  Franz  v.  Krebs,  41  Kan.  223. 

tioning  the  title  is  permitted  to  testify  Michigan.  —  Jenkinson    v.    Auditor- 

to  the  ownership  at  the  time  of  the  sale  Gen.,  104  Mich.  34;  Greenley  v,  Hovey, 

without  producing  record  evidence,  this  115  Mich.  504. 

is  sufiEcieni   foundation  for  the  intro-  Mississippi,  —  Ragsdale  v,   Alabama 

duction  of  other  evidence  for  attacking  G.  S.  R.  Co.,  67  Miss.  106. 

the  tax  title.     Hintrager  v,  Kiene,  62  Nebraska.  —  Dillon   v.   Meftfam,    2a 

Iowa  605.  Neb.  151;  Frank  v.  Scoville,  48  Neb. 

8.   Colorado,  —  Knowles  v.  Martin,  20  169. 

Colo.  396;  Rustin   v.  Merchants' Tun-  Ohio,  —  Gillett  9.  Webster,  15  Ohio 

nel.  etc.,  Co.,  23  Colo.  351.  623. 

Illinois. — Gage  v.  Caraher,  125  111.  fVashinglon. -^  Henick  v,  Nlesz,   18 

447;  Smith  v,  Prall,  133  III.  308;  Ames  Wash.  132. 

V.  Sankey,  128  111.  523;  Gage  v,  Nichols,  West  Virginia,  — Winning  v,  Eakin, 

112  111.  269;  Reed  v,  Tyler,  56  III.  288;  44  W.  Va.  19. 

Barnett  er.  Cline,  60  III.  205;  Phelps  v.  United  States,  —  Smith   v.   Gage,  11 

Harding.  87  111.  442;  Moore  v.  Way-  Biss.  (U.  S.)  217, 

man,  107  III.  192;  Peacock  v,  Carnes,  Contra. — Greenwood   v.  Adams,  80 

no  III.  99;  Alexander  v,  Merrick,  121  Cal.  74. 

III.  606;  Johnson  v,  Huling,  127  III.  14;  The  Correet  Praetioe  is  for  the  court  to 

Durfee  v,   Murray,   7    111.   App.   213;  impose  equitable  terms  to  the  relief,  as 

Brophy  v,  Taylor,  30  III.  App.  261 ;  Gage  the  payment  of  the  money  paid  for  the 

V,  Schmidt,  104  111.  106.  certificates  of  purchase  and  subsequent 
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attackiag  the  validity  of  a  tax  title  avers  a  readiness  and  willing- 
ness to  pay  such  amount,  it  is  error  for  the  court  to  render  judg- 
ment setting  aside  the  tax  sale  without  requiring  the  payment  of 
the  sum  tendered.' 

Saoord  Bhoold  8how  Legal  and  Illegal  Tax.  —  Where  the  bill  seeks  to 
set  aside  a  tax  sale  on  the  ground  of  illegality  in  a  part  of  the 
taxes,  the  record  must  disclose  some  means  of  discriminating 
between  the  valid  and  invalid  tax,  or  the  court  cannot  require 
the  payment  of  any  amount  as  a  condition  of  relief.* 

(2)  Enforcement  in  Other  Proceedings.  —  The  right  of  a  pur- 
chaser of  an  invalid  tax  title  to  be  reimbursed  in  the  amount 
necessary  to  redeem  may  be  enforced  under  various  other  pro- 
ceedings, under  the  revenue  legislation  of  various  states,  which 
has  the  effect  of  transferring  the  lien  of  the  public  for  taxen  to 
the  tax  purchaser  and  investing  him  with  the  rights  of  the  public 
against  the  property  in  relation  to  the  enforcement  of  the  taxes 
assessed.'  This  lien  may  be  enforced  by  action,  or  payment  of 
the  amount  may  be  required  by  the  court  before  awarding  a  writ 
of  possession,^  or  it  may  be  enforced  in  other  suits  and  actions 

taxes,  with  interest  thereon,   and    in  Prall,  133  111.  314;  Corbin  v.  Wood- 
case  the  complainant  declines  or  refuses  bine,  33  Iowa  297;  Herrick  v.  Niesz,  18 
to  comply  with  such  terms,  to  dismiss  Wash.  132;  Winning  v,  Eakin,  44  W. 
his  bill.    Alexander  v,    Merrick,   121  Va.  19. 
Ill  606.  Offer  to  Do  Equity.  —  See  supra^  VI.  2. 

Awarding   Xxecution.  —  The    decree  b  (4),  paragraph  Offer  to  Do  Equity, 

should  award  execution  for  the  amount  3.  He  bard   c.   Ashland  County,    55 

so  adjudged  to  the  defendant,  and  if  it  Wis.  145. 

omits  to  do  so  it  will  be  erroneous.  8.  Grant  v,   Bartholomew,   57  Neb. 

Gage  V,  Schmidt,  104  111.  106.    See  also  673;  Medland  v,  Connell,  57  Neb.  10. 

Alexander  v,  Merrick,  121  111.  606.  4.  Jenkinson    f.    Auditor-Gen.,    X04 

Kattar  for  Court  and  Not  for  Legisla-  Mich.  34;  Webb  v,  Bidwell,  15  Minn. 

tore.  —  But  it  is  held   that   while  the  479    Harding  v.  Greene,  59  Kan.  202, 

interference  of  a  court  of  equity  is  a  which  was  an  action  to  declare  a  lien 

matter  of  discretion,  the  court  may,  in  after  judgment  in  ejectment  against  a 

granting    relief,    impose    such    terms  tax  purchaser. 

upon  the  parties  as  it  deems  the  real  A  Complaint  for  the  purpose  of  en- 
justice  of  the  case  to  require,  and  the  forcing  the  purchaser's  lien  should  set 
maxim  that  he  who  seeks  equity  must  out  the  taxes  for  each  year  for  each 
do  equity  is  emphatically  applied  in  parcel  of  land  embraced  in  the  sale, 
these  cases.  But  a  statute  which  re-  and  it  must  allege  the  facts  which  coo- 
quires  ihe  payment  of  the  redemption  stitute  the  irregularity  upon  which  the 
money  and  interest  as  a  condition  pre-  plaintiff  relies  to  invalidate  his  title, 
cedent  to  questioning  the  validity  of  a  and  for  this  purpose  it  is  not  sufficient 
tax  deed  is  unconstitutional.  Reed  v,  to  allege  the  legal  conclusion  that  the 
Tyler,  56  111.  292;  Wilson  v,  McKenna,  title  is  invalid  for  mere  irregularity  in 
52  III.  44.  notice  of  sale.      Where  the    plaintiff 

Donbt  at  to  Party  Entitled  to  Koney.  —  does  not  seek  to  have  the  title  declared 
Where  there  is  a  doubt  as  to  which  of  Invalid,  but  relies  upon  a  former  judg- 
several  defendants  is  entitled  to  the  ment  which  has  declared  such  invalid- 
money,  the  court  will  order  its  pay-  ity,  the  judgment  must  be  pleaded  in 
msnt  into  court  for  the  benefit  of  the  the  first  instance  as  the  ground  of 
parties  entitled.  Johnson  v,  Huling,  action,  and  the  omission  to  plead  it  is 
127  111.  14.  not  cured  by  pleading  it  in  reply,  as 

1.  Twombly  v,  Kimbrough,  24  Ark.  such  a  reply  would   be  a  departure. 

460;  Gordon  v.  Church,  11  Ark.  118;  Webb  t'.  Bidwell,  15  Minn.  479. 

Gage  V.  Nichols,  1x2  III.  269;  Smith  f .  Joinder  of  Sororal   Traeti.  —  Several 
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involving  the  titles  of  the  owner  and  tax  purchaser  brought  by 
either  party.*     And  where  the  taxpayer  is  subrogated  to  the  lien 

of  the  public  for  such  taxes,  the  court,  having  acquired  jurisdic- 

tracts  of  land  belonging  to  one  defend-  justice  of  the  tax,  is  not  sufficient  to 

ant  and  upon  which  the  plaintiff  has  a  excuse  the  deposit.     Wakeley  v.  Nich- 

lien   may   be  joined  in  one  action  to  olas,  x6  Wis.  588.     See  also  infra,  VI. 

foreclose  the  lien.     McNish  v.  Perrine,  3.  d,  (3)  Taxes  Not  IVarranUd  by  Law, 

14.  Neb.  582.  Aotions  for  Beoovery  of  Land  by  Owner 

1.  Aetion  by  Fnxohaser  to  Qtodet  Title,  or  Purchaser.  —  Brum  well  v.  Crook,  119 

—  The  right  maybe  enforced  by  the  Ala.  670;  Hickman  v.  Kempner,  35  Ark. 

purchaser  in  an  action  by  him  to  quiet  507;  Crisman  v.  Johnson,  33  Colo.  264; 

title  or  to  enforce  his  lien  for  the  taxes  Rustin  v.  Merchants,  etc..  Tunnel  Co., 

paid  if  the  title  should  prove  invalid.  23  Colo.  357;  Peck  v.  Truesdell,  sgKan. 

Ii  is  not  necessary  in  the  complaint  to  779    (Kan.   1898)   54  Pac.   Rep.    X131; 

show  a  sale  regularly  made,  but  the  Powell  z^.  Finn,  5  Kan.  App.  495;  Canine 

right  to  foreclose    the    lien    depends  v.  Finnup,  5  Kan.  App.  798  [ciiing  Rus- 

upon  the  irregularity  and  invalidity  of  sell  v.    Hudson,   28   Kan.   99;  Arn  v, 

the  sale.    Jenkins  v.  Rice,  84  Ind.  346  Hoppin,  25  Kan.  708];  Booge  v.  Ritchie, 

[citing  Ward  v,  Montgomery,  57  Ind.  2  Kan.  App.  714.;  Genella  v.  Vincent, 

276;    Flinn   v.   Parsons,   60  Ind.  573;  50  La.  Ann.  956;  Walsh  v,  Harang,  48 

Duke  V,  Brown,  65  Ind.  25;  Cooper  ?;.  La.  Ann.  984;  Orono  v.  Veazie,  57  Me. 

Jackson,  71  Ind.  244;  Lawson  v.  Hil-  517:    Eustis  v,    Henrietta,  (Tex.  Civ. 

gen  berg,  77  Ind.  221;  Brown  w.  Fod-  App.  1896)378.  W.  Rep.  632.    See  also 

der,  81  Ind.  491];  United  Brethren  v.  Hart  v.  Henderson,  17  Mich.  218. 

Reusch,  122  Ind.  167.  Tender,  —  In   an  action   to    recover 

Judgment,  — Where  a  decree  orders  a  under  a  tax  deed  the  defendant  mast 
sale  without  relief  from  valuation  or  plead  a  good  tender.  Eustis  v,  Henri- 
appraisement  laws,  but  the  record  does  etta,  (Tex.  Civ.  App.  1896)  37  S.  W. 
not  show  whether  there  was  error,  and  Rep.  632;  Hickman  v,  Kempner,  35 
the  appellant  saves  only  a  general  ex-  Ark.  507. 

ception,  pointing  out  no  specific  objec-  In  the  trial  of  a  writ  of  entry  it  is 

tion,  and  makes  no  motion  for  a  modi-  held  that  when  the  plaintiff  is  making 

fication,  no  question  is  presented  as  to  out  his  prima  facie  case  the  defendant 

the  form  or  substance  of  the  judgment,  may  contest  the  sufficiency  of  the  evi- 

Jenkins  v.  Rice,  84  Ind.  343.  dence  to  establish  the  requirements  of 

Tender  by  Owner,  —  Where  the  owner  the  statute  without  paying  or  tendering 

who  is  the  defendant  in  an  action  to  the  amount  of  taxes,  charges,  etc.,  but 

quiet  title  by  the  tax  purchaser  seeks  that  if  the  defendant  would  introduce 

to  have  the  deed  canceled,  it  is  held  proof  he  must  then  pay  or  tender  such 

that  he  need  not  tender  the  amount  amount  as  required  by  the  statute  to 

due,  but  it  is  sufficient  if  he  offers  in  take  advantage  of  the  irregularities  in 

his  answer  to  pay  it,  as  this  is  an  equi-  raising,  assessing,  and  collecting  the 

table  proceeding  and  an  offer  to  pay  taxes.     Orono  v.  Veazie,  57  Me.  517. 

in  such  a  case  is  sufficient  without  an  Affidavit   of  Tender  —  Abatement, — 

actual  tender.     Crawford  z,  Liddle,  loi  Under  a  statute  requiring  the  owner  to 

Iowa   148;    Cone  v.  Wood,   108  Iowa  file  an  affidavit  of  the  tender  of  taxes, 

260,  holding  that  such  a  tender  is  not  il  is  held  that  the  omission  to  file  such 

a  conditional  one.  affidavit  in  the  action  of  ejectment  is 

Action  to  Foreoloee  Equity  of  Redemp-  matter  in  abatement  of  which  advan- 

tioB.  —  As  to  deposit  as  a  condition  to  tage  should  be  taken  by  motion  or  an- 

the  right  to  defend  upon  mere  irreg-  swer,   and    a  motion    to  dismiss  the 

ularities  in  an  action  to  foreclose  the  action  after  answer  to  the  merits  will 

equity  of  redemption,   see  Wilson  v.  be    denied.    Trigg    v,    Ray,  64  Ark. 

Jarvis,  19  Wis.  597;  Powell  v.  St.  Croix  150. 

County,  46  Wis.  211;    Jarvis   v,    Mc-  Judgment  After  Appeal,  —  After  the 

Bride,  18  Wis.  316;  Wakeley  v.  Nich-  affirmance  of  the  judgment  of  the  Dis- 

olas.  16  Wis.   588;    Knight  v.  Barnes,  trict  Court  declaring  a  tax  deed  void. 

25  Wis.  352.  that  court  may  enter  judgment  for  the 

An  answer  which  sets  up  only  irreg-  reimbursement  of  the  tax  purchaser, 

ularities  and  technical  defenses,  with-  Peck  v.  Truesdell,  59  Kao.  779,  (Kan. 

out  showing  any  facts  to  impeach  the  1898)  54  Pac.  Rep.  1131. 
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tion  in  proceedings  to  set  aside  the  sale,  will  retain  it  for  the 
purpose  of  foreclosing  the  purchaser's  lien  under  the  answer  jus- 
tifying such  relief.* 

Coaditioni  Imposed  on  AppUoation  to  Set  Adde.  —  As  a  condition  to 
granting  an  application  to  set  aside  a  decree  for  the  sale  of  land 
the  court  will  require  the  owner  to  pay  the  just  taxes  and  charges 
due  thereon.* 

Where  Owner  Doee  Not  Seek  AAnnatiTe  Selief.  —  But  where  the  owner 
of  the  land  pleads  a  former  adjudication  of  the  invalidity  of  the 
tax  title  in  bar,  in  a  partition  suit  by  the  tax-title  claimant,  with- 
out asking  affir/native  relief,  it  is  held  that  he  should  not  be 
reauired  to  refund  the  taxes  paid  by  the  plaintiff.' 

(3)  Taxes  Not  Warranted  by  Law.  —  While  the  court  may  be 
justified  in  entering  judgment  for  taxes  paid  by  a  purchaser  at  a 
tax  sale  which  are  warranted  by  law,  though  irregular!)^  assessed, 
this  is  the  extent  of  its  power,  and  such  judgment  cannot  be 
entered  where  the  taxes  are  altogether  unwarranted  by  law.* 

Vn.  Cbikihal  Otfehses.  —  In  an  indictment  for  a  violation 
of  the  revenue  laws  every  fact  and  circumstance  which  is  a  neces- 
sary ingredient  of  the  offense  must  be  stated.*  The  offense  as 
defined  by  the  statute  must  be  so  described  as  to  bring  it  within 
the  inhibition  of  the  particular  statutory  provision,*  and  the 

1.  Pettit  V,  Black,  8  Neb.  57.  6.  State    v.   Northfield,   13   Vt.    565, 

8.  Morgan  s'.  Tweddle,  119  Mich.  350.  which    was   an   indictment    against   a 

8.  Thomsen  v.  McCormick,  T36  111.  town  for  the  neglect  of  its  selectmen 

135.  to    assess    a    school    tax    under    the 

4.  Hart  v.  Henderson,  17  Mich.  218;  statute. 

Gage  V.  Kaufman,  133  U.  S.  471.    See  6.  In  an  Indietment   for   Smuggling, 

also  Powell  zr.  St.  Croix  County,  46  Wis.  facts  which  make  the  importation  an 

211:    Philleo    V.    Hiles,   42    Wis.    527;  offense  or  the  particular  illegalities  re- 

Tierney  v.   Union  Lumbering  Co.,  47  lied   on   must   be    alleged.     U.   S.    v. 

Wis.  248;  WiUon  i/.  Jarvis,  ig  Wis.  597,  Thomas,  4  Ben.  (U.  S.)  370. 

which  cases  were  decided  under  a  slat-  Importing  **  contrary  to  law  *'  is  not 

ute  requiring  a  deposit  of  the  taxes  sufficient.     U.  S.  v.   Kee  Ho,  33  Fed. 

paid  before  the  defendant  in  an  action  Rep.  333;  U.  S.  v,  Claflin,  13  Blatchf. 

i>y  the  purchaser  to  foreclose  the  tax  (U.  S.)  178. 

certificate  could  defend  on  grounds  of  But  an  allegation  that  goods  were 

mere  irregularity.  smuggled  and  clandestinely  introduced 

In  Missouri  this  principle  seems  to  into  a  port  is  sufficient.     Dunbar  v,  U. 

have  been    applied   to  a  case   where  S.,  156  U.  S.  185;  U.  S.  v.  Claflin,  13 

there  was  no  valid  tax  levy  or  assess-  Blatchf.  (U.  S.)  178. 

ment  because  of  an  omission  on  the  Scienter.  —  An      indictment      which 

part  of  the  proper  authorities  to  authea-  alleges  that  the  defendant  *' did  wiU 

ticate  the  tax   books,  as  directed  by  a  fully,  unlawfully,  and  knowingly,  and 

statute  which  provided  that  "as  soon  with  intent  to  defraud  the  revenues  of 

as  the   assessor's  book  shall   be   cor-  the  United  States,  smuggle  and  clan- 

rected  and  adjusted,  the  clerk  of  the  destineiy  introduce,"  etc.,  excludes  the 

County  Court  shall,  within  ninety  days  idea  of  any  unintentional  and  ignorant 

thereafter,   make  a  fair  copy  thereof,  bringing  into  the  countrv  of  the  goods 

with  the  taxes  extended    therein,  au-  embraced  in  the  charge  upon  which  the 

thenticated  by  the  seal  of  the  court,  for  duly  has  not  been  paid,  and  is  satisfied 

the  use  of  the  collector,     *    *    *    and  only  by  proof  that  such  bringing  in  was 

such  copy  of  the  assessor's  book  shall  done    intentionally,    knowingly,    and 

be  called  *  the  tax  book.'  "     Burke  v.  with  intent  to  defraud  the  revenues  of 

Brown,  148  Mo.  309.  the  United  States,  and  it  is  a  sufficient 
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proof  must  be  confined  to  the  charge  as  made.^ 

Mauu  of  Committiiig  Offenie  —  Language  of  Btatnte.  —  Under  a  Statute 
prohibiting  a  fraudulent  entry  of  goods  by  any  means,  it  is  held 
that  the  gist  of  the  offense  consists  in  the  fraudulent  entiy  and 
that  the  various  steps  whereby  the  entry  was  accomplished  need 
not  be  set  forth.*  But  although  the  offense  is  purely  statutory 
it  is  not  necessary  to  resort  to  the  very  words  of  the  statute,  and 
the  pleader  is  at  liberty  to  use  any  form  of  expression  provided 
he  thereby  fully  and  accurately  describes  the  offense.* 

Description  of  Property.  —  The  description  of  the  property  in  con- 
nection with  which  the  offense  against  the  revenue  laws  has  been 
committed  must  bring  the  property  clearly  within  the  scope  of 
the  statute  creating  the  offense  and  at  the  same  time  so  identify 
it  as  to  enable  the  defendant  fully  to  prepare  his  defense.  When 
this  is  done  the  indictment  is  suilicient.^ 

Several  Aete  or  Meani  Charged  Coignnotively.  —  Where  the  Statute  pro- 
vides punishment  both  for  effecting  an  entry  and  for  aiding  and 
assisting  in  effecting  an  entry  of  goods  in  violation  of  the  revenue 
laws,  the  acts  may  be  charged  conjunctively  in  the  same  count;* 
and  where  an  offense  against  the  revenue  laws  may  under  the 
statute  be  committed  by  several  means  provided  by  the  statute 
in  the  disjunctive,  the  indictment  may  charge  the  use  of  such 
means  in  the  conjunctive.* 

Baying  Smuggled  Goods  —  Charging  Smnggling.  —  Where  the  offense 
charged  is  that  of  buying  goods  after  they  had  been  smuggled, 
the  original  offense  committed  in  the  unlawful  importation  need 
not  be  charged  with  the  same  particularity  as  would  be  required 
in  an  indictment  for  the  original  smuggling.^ 

allegation  of   scienter,     Dunbar  v.   U.  act  the  very  gist  of  the  offense,  and 

S..  156  U.  S.  iq2.  therefore  that  such  means  must  be  set 

Charging  Violation  of  Wrong  Statute,  out  in  the  indictment. 

—  An  information  for  assisting  to  un-  8.  Dunbar  v.   U.  S.,   156  U.  S.  190; 

lade  from  a  vessel  before  her  arrival  at  U.  S.  v.  Bachelder,  3  Gall.  (U.  S.)  15. 

port,  charging  the  offense  to  be  con-  4.  Dunbar  v,  U.  S..  156  U.  S.  190. 

trary  to  a  particular  section  of  an  Act  Beasonable   Certainty  in  the  detailed 

of  Congress,  is  bad  if  that  section  does  description  of  the  property  is  sufficient, 

not    prohibit    the    particular  offense,  and  if  further  detail  is  required  a  bill 

though  the  offense  may  be  contrary  to  of  part^'culars  may  be  called  for.  ,U.  S. 

another  section  of  the  same  act.     U.  S.  v.  Claflin,  13  Blatcbf.  (U.  S.)  178. 

V.  Brant,  Pet.  (C.  C.)  14.  The  description  of  the  property  may 

1.  U.  S.  V.  Claflin,  13  Blatchf.  (U.  S.)  be  sufficient  though  it  is  broad  enough 
178;  U.  S.  V.  Thomas,  4  Ben.  (U.  S.)  to  include  more  than  one  specified 
370.  See  also  U.  S.  v.  Phelps,  4  Day  article.  Dunbar  v,  U.  S.,  156  U.  S. 
(Conn.)  469.  185;  U.  S.  v,  Gardner,  43  Fed.  Rep.  833. 

2.  U.  S.  V.  Moller.  i6  Blatchf.  (U.  5.  U.  S.  v.  Bettilini,  i  Woods  (U.  S.) 
S.)65;  Slate  v.   Ballard,  24  Fed.  Cas.  654. 

No.  14,506.     Contra,  U.  S.  v.  Bettilini,        6.  U.  S.  v,  Cutajar,  60  Fed.  Rep.  744; 
I  Woods  (U.  S.)  659,  wherein  ihe  court    U.  S.  v.  Bachelder,  3  Gall.  (U.  S.)  15. 
took  the  view  that  the  means  used  in        7.  U.  S.  v,  Claflin,  13  Blatchf.  (U.  S.) 
effecting  the  entry  were  made  by  the    178. 
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By  Sidney  R.  Psrry. 

L  OovBTBiroTXOV  AVB  KAnrTUAVCE,  500. 

1.  In  General^  500.  • 

2.  Eminent  Domain^  501. 

3.  Remedies  of  Landowner ^  502. 

a.  Actions  at  Law^  502. 

b.  Suits  for  Injunction^  503. 

4.  Restraining  Interference^  503. 

U  BnoBoniG  Ssbyice,  504* 

1.  By  Mandamus^  504. 

2.  By  Injunction^  506. 

m   CBDCnrAL  PBOfSOUTIOHB  AVB  PSVAL  AOTIOVS,  506. 

lY.  AOTIOVB  FOB  DAXAOSB  COVOBBVIVG  TBAVSKIBSIOV  OB  DlUTBBT 

OF  Kbbbagsb,  506. 

1.  jurisdiction^  506. 

2.  Character  ana  Form  of  Action^  507. 

3.  Parties^  509. 

4.  Declaration^  Petition^  or  Complaint^  511. 

a.  Averment  of  Duty  of  or  Contract  with  Company^  511. 

b.  Description  of  Message y  513. 

c.  Averment  of  Wilfulness^  Negligence^  and  Delay ^  513. 

d.  Averment  of  Proximate  Cause ^  ^\^, 

e.  Averment  of  Knowledge  of  and  Notice  to  Company^  516. 


(i\  In  General^  516. 


Notice  from  Message  Itself  5 1 7 
/.  Averment  of  Damages^  5 1 8. 


(i)  In  General^  518. 


2)  Mental  Anguishy  519. 
g.  Averment  of  Presentation  of  Claim^  520. 

5.  Demurrer y  521. 

6.  Plea  or  Answer ^  521. 
•   7.  Nonsuit^  523. 

8.  Instructions y  523. 

9.  Verdict  and  yudgfnenty  ^^o. 

a.  For  Plaintiff  or  Defendant^  530. 

b.  Award  of  Damages^  531. 

c.  Affirmance  or  Reversal^  532. 

(i^  Where  Verdict  Supported  by  Evidence ^  532. 
(2)  Where  Verdict  Clearly  Erroneous^  532. 

▼.  AOTIOVB  FOB  STATUTOBT  PBVALTISB,  532. 
I.   Jurisdiction^  532. 
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2.  Nature  of  Action^  534. 

3.  Parties,  534. 

4.  Abatement  and  Survival,  535. 

5.  Declaration^  Petition,  or  Complaint,  535. 

a.  Stating  Case  Within  Statute,  535. 

b.  Averments  as  to  Character,  Occupation,  and  Lines  of 

Company,  536. 

c.  Allegation  of  Delivery  of  Message  for  Transmission,  537. 

d.  Averments  Showing  Legality  of  Sunday  Contract,  538. 
€,  Allegation  of  Tender  or  Payment  of  Charges,  538. 

/.  Statement  of  Breach  of  IXuty  or  Wrong  Committed,  538. 
g.  Allegation  Concerning  Residence  of  Addressee,  539. 

6.  Plea  or  Answer,  540. 

7.  Verdict,  Findings,  and  judgment,  540. 

CROSS-REFERENCES. 

For  other  matters  of  Pleading  and  Practice  connected  with  this  subject, 
see  articles  CORPORATIONS,  vol.  5,  p.  52;  EMINENT 
DOMAIN,  vol.  7,  p.  460;  NUISANCES,  vol.  14,  p.  1091; 
SERVICE  OF  PROCESS  AND  PAPERS,  vol.  19,  p.  567; 
STREETS  AND  HIGH  W A  YS,  vol.  20,  p.  885 ;  TAX  A  TION, 
ante,  p.  361. 

For  matters  of  Substantive  Law  and  Evidence,  see  the  title  TELE- 
GRAPHS AND  TELEPHONES,  American  and  English 

ENCYCLOPiEDlA  OF  LaW. 

I  OOHBTBiroTiOH  AiTD  Maihtehahcs  —  1.  In  General  —  Tele- 
graph and  telephone  lines  must  be  constructed  and  maintained 
in  strict  accord  with  statutes  regulating  them,  the  courts  in  some 
cases  and  municipal  bodies  in  other  cases  having  supervision  of 
these  matters,  with  power  to  make  necessary  orders,  regulations, 
etc.* 

1.  Mode  of  Street  Vie  Vized  by  Probate  don  of  its  streets  until  it  is  made  to 
Court.  —  Bates's  Annot.  Stat.  Ohio  appear  that  no  agreement  as  to  further 
(1897),  §  3461,  provides  that  *"  the  use  can  be  made,  and  that  the  com- 
mode of  use  [of  streets,  etc.,  in  a  pany,  after  such  failure  to  agree,  de- 
municipal  corporation  for  telephone  lays  unreasonably  to  apply  to  the  Pro- 
purposes]  shall  be  such  as  shall  be  bate  Court  to  fix  the  mode  of  use  as 
agreed  upon  between  the  municipal  provided  by  law.  State  v.  Central 
authorities  of  the  city  or  village  and  Union  Telephone  Co.,  14  Ohio  Cir.  Ct. 
the  company;  and  if  they  cannot  agree  273,  7  Ohio  Cir.  Dec.  536. 
*  *  *  the  Probate  Court  of  the  Orden  of  Court  Anthoriiod  and  Vik* 
county,  in  a  proceeding  instituted  for  authorised.  —  Under  3  Gen.  Stat.  K.  J., 
the  purpose,  shall  direct  in  what  mode  p.  3t.59t  P&r*  3i,  authorizing  the  Cir- 
such  telegraph  line  shall  be  con-  cuit  Court,  on  application,  in  cases 
structed  *  *  *  so  as  not  to  incom-  where  application  to  the  common  coun- 
mode  the  public  in  the  use  of  the  cil  has  not  been  acted  upon  within  the 
same."  Under  this  statute,  where  an  prescribed  time,  to  make  an  order  des- 
agreement  between  a  municipal  cor-  ignating  the' streets  for  a  telegraph  or 
poration  and  a  telephone  company  as  telephone  line  and  the  manner  of  plac- 
to  the  mode  of  use  of  its  streets  has  ex-  ing  posts  or  poles,  the  Circuit  Court 
pired  by  limitation  the  municipal  cor-  has  no  power  to  insert  in  its  order 
poration  cannot  oust  the  company  (in  requirements  outside  of  the  statute, 
quo  warranto  from  the  use  and  occupa-  although  conceded  by  the  compaov 
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8.  Eminent  Domain.  —  The  condemnation  of  property  for  the  use 
of  a  telegraph  or  telephone  company  is  in  general  a  very  important 
part  of  the  construction,  and  care  should  be  taken  previously  to 
secure  all  requisite  authority  and  designation  of  routes,'  and  to 
have  the  petition  for  condemnation  proceedings  contain  all  neces- 
sary averments  and  be  sufficient  and  correct  in  every  respect.* 

such   requirements   being  ultra    vires  victuals,  to  accrue  from  the  construction 

and   unenforceable,  and  on  certiorari  of  their  lines,  assessed  in  condemna- 

at  the  prosecution  of  the  municipality  tion    proceedings.       Broome    v.    New 

or  an  interested  landowner  they  will  York,  etc.,  Telephone  Co.,  49  N.  J.  L. 

avoid  the  order.     Bayonne  v.  Lord,  61  624. 

N.  J.  L.  136.  2.  Hew  ^^nifj  Statute  —  General  Req- 

Penalty  finr  Hegleet  to  Fix  Foles  After  uisites  0/  Petition.  —  In  a  petition  under 

Hotioe.  —  Stat.  Vt.,  §§4229.4230,  pro-  the  statutes  now  embodied  in  3  Gen. 

vide  that  a  person  or  corporation  own-  Stat.  N.  J.,  p.  3460,  par.  83»  to  assess 

ing  or  operating  a  line  of  wires  In  a  and  appraise    damages  sustained   by 

city  or  village,  who  shall  neglect  or  re-  reason  of  the  erection  and  establish- 

fuse  after  a  prescribed  notice  has  been  ment  01  telephone  poles,  it  must  be 

given  to  paint  the  poles  to  the  satisfac-  shown  that  the  company  was  organized 

tion  of  the  aldermen  or  trustees,  and  under   the  laws  of  New  Jersey,  and 

to  substitute  straight  poles  upon  which  that  the  common  council  designated  in 

wires  are  strung  for  crooked  ones,  shall  writing  or  otherwise    the    streets    in 

forfeit  a  certain  amount  to  the  city  or  which  poles  were  to  be  placed.    The 

village,  to  be  recoverable  in  an  action  petition  must  also  give  a  proper  de- 

upon  the  statute.     In  order  to  recover  scripiion  of  the  poles  and  the  premises 

this   forfeiture    the  declaration   must  to  be  occupied   by  them,  so  that  the 

allege  specifically  that  notice  was  given  burden  to  be  imposed  upon  the  relator 

by  the  aldermen  or  trustees  indicating  and  the  rights  to  be  acquired  by  the 

by  streets  or  other  localities  where  a  company  will   be  defined  and  settled, 

substitution  of  poles  should  be  made  It  must  also  appear  that  the  company 

and  also    directing  what   color   they  had  applied  to  the  city  council  for  per- 

should  be  painted.     An  allegation  that  mission  to  erect    such   poles.    These 

notice  was  given  to  the  defendant  to  matters  are  essential  to  give  to  the  Cir- 

paint  the  poles  in  the  village  and  to  cuit  Court  power  to  act  in  pursuance  to 

substitute  straight  poles   for  crooked  the  statute;  the  consent  of  landowners 

ones  is  not  sufficient,  and  an  averment  to  the  appointment  of  commissioners 

in  (he  declaration  that  "  the  defendant  does  not  confer  upon  the  court  such 

had  notanddidnot,  on,"  etc.,  **  substi-  power.     Winter    v.    New    York,   etc., 

tute  straight  poles  for  crooked  ones  then  Telephone  Co.,  51  N.  J.  L.  83. 

or  thereafter  erected,  but  on  the  con-  Indicating  Size  and  Location  of  Poles, 

trary  then  and  thereafter  maintained  — The  petition  must  indicate  the  size 

crooked  and  unsatisfactory  poles,"  is  of  the  poles  to  be  erected  and  the  posi* 

not    a    sufficient    averment    that    the  tions  in   which  they   will  be   placed, 

crooked  poles  were  poles  upon  which  Broome  v.  New  York,  etc..  Telephone 

wires  were  strung  in  the  plaintiff  vil-  Co.,  49  N.  }•  L.  624;  Winter  v.  New 

lage.  Hardwickcf.  Vermont  Telephone,  York,  etc.,  Telephone  Co.,  51  N.   J. 

etc.,  Co..  70  Vt.  180.  L.  83. 

1.  See  generally  article  Eminent  Do-  But  a  map  filed  with  the  petition  for 

MAIM.  vol.  7,  p.  460.  condemnation,  and  referred  to  therein 

Keeeisary  Designatioii  of  Boute  by  as  a  map  which  the  petitioner  prays 
Manioipal  Body.  —  The  New  Jersey  Sup-  may  be  considered  as  a  part  of  the 
pigmentary  Act  of  1880  (3  Gen.  Stat.  N.  petition,  though  it  be  not  physically  al- 
J.,  p.  3460,  par.  23)  requires  telegraph  tached  thereto,  may  be  used  to  assist 
companies  to  apply  to  the  legislative  in  the  description  of  the  size  and  loca- 
body  to  which  is  given  the  control  of  tion  of  the  poles.  Duke  r.  Central  New 
streets  of  any  municipalHy  through  Jersey  Telephone  Co.,  53  N.  J.  L.  341. 
which  streets  rather  than  roads  are  Limiting  Space  Along  Exterior  Line  of 
laid,  for  a  designation  of  their  route  Turnpike,  —  The  petition  for  the  ap- 
through  the  streets,  before  they  can  poiniment  of  commissioners  to  con- 
proceed  to  hare  tKe  damages  of  indi-  demn  the  right  of  way  over  a  turnpike 
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8.  Bemedies  of  Landowner  —  a.  Actions  at  Law.  —  When  a 

telegraph  or  telephone  company  enters  upon  and  takes  possession 
of  a  party's  land  or  a  highway  in  which  he  owns  the  fee,  and 
erects  its  line  thereon  without  the  consent  of  the  owner  or  with- 
out instituting  proceedings  to  condemn  as  required  by  law,  it  is 
a  trespasser,  and  the  owner  may  sue  in  trespass  and  recover  such 
damages  as  he  has  sustained,^  or  may  bring  ejectment  and  regain 
his  property  in  the  condition  in'  which  it  was  when  the  company 
entered  upon  it.* 

should  show  that  the  telegraph  com-  75,  §  3,   providing  that  a  plain  state- 

pany   is  to  be  limited  in  its  right  to  ment  of  the  facts  relied  on  is  all  that  is 

erect  poles  to  a  space  of  a  specified  needed.     But  since  the  declaration  did 

width  along  the  exterior  line  or  lines  not  declare  for  an  obstruction  of  the 

of  the  pike,  that  il  may  appear  that  it  footway  or  of   the  street   it   was   un- 

is  not  proposed  to  appropriate  the  f  ran-  necessary  to  allege  that  by  reason  of 

chise  of  the  turnpike  company.     Tren-  the  plainti£F's  possession  of  the  premises 

ton,  etc.,  Turnpike  Co.  </.  American,  she  was  entitled  to  the  way  in  the  ex- 

etc,  Commercial  News  Co.,  43  K.  J.  L.  ercise  of  which  she  was  interfered  with 

381.  by   the  defendant.     Chesapeake,  etc.. 

Including  Several  Pieces  of  or  Interests  Telephone  Co.  v,  Mackenzie,  74  Md.  36. 

in  Land,  —  A  telephone  company  may  Initractioni  under  Pleadings  and  Svi- 

condemn  common  interests  in  the  same  denoe.  —  Where  a  declaration  counted 

piece  of  land,  or  several  pieces  of  land  upon  a  possession  by  the  plaintiff  of  a 

belonging  to  the  same  owner  may  be  warehouse  and  an  interference  with  her 

included    in    one    petition    and    con-  use  and   enjoyment   thereof,   but  did 

demned  by  one  proceeding.     Duke  v,  .  not  declare  for  an  injury  to  the  rever- 

Central  New  Jersey  Telephone  Co.,  53  sionary  interest  in  the  warehouse,  as 

N.  J.  L.  341.  it  might    have   done,   and   the   proof 

litrtiei  to  BUI  to  Bastrain  Condemna-  showed  that  the  premises  were  in  the 

tion. —  In  a  bill  by  a  railroad  company  occupancy  of  a  tenant  and  not  in  the 

to  restrain  the  condemnation  of  parts  plaintiffs'  possession,  and  that  she  was 

of  its  right  of  way  for  the  use  of  a  entitled  only  to  the  reversion,  an  in- 

telegraph  company,  another  telegraph  struct  ion,  which  did  not  point  to  the 

company  which  has  an  apparent  in-  pleadings,  that  there  was  no  evidence 

terest  in  the  question,  arising  from  the  that  the  plaintiff  had  sustained  damage 

fact  of  its  contract  with  the  railroad  by  the  erection  of  the  pole,  was  held 

company  for  the  exclusive  use  of  its  to  have  been  properly  refused  where 

right  of  way  to  operate  and  maintain  there  was  sufiicieni  evidence  to  sustain 

its  own  line  of  telegraph,  is  a  proper  any  action   by   the    plaintiff.    Chesa- 

party    to    the    bill    to   the    extent    of  peake,  etc..  Telephone  Co.  v,  Macken- 

that  interest.     Southwestern  R.  Co.  v.  zie,  74  Md.  36. 

Southern,  etc.,  Tel.  Co.,  46  Ga.  43.  Damages    BoooTorable   at    Law.  —  In 

1.  Postal   Tel.    Cable  Co.  v.  Eaton,  New  York  in  an  action  at  law  for  dam- 

170  111.   513;  Board  of  Trade  Tel.  Co.  ages  resulting  from  the  maintenance 

V,  Barnett,  107  111.  507;  AmericaA  Tel-  of  telegraph  poles  in  a  highway  in  from 

ephone,  etc.,  Co.  v,  Jones,  78  111.  App.  of    the    plaintiff's    premises,    whether 

372;  Western  Union  Tel.  Co.  v.  Wil-  considered  as  a  trespass  or  as  a  nui- 

liams,  86  Va.  696.  sance,  the  plaintiff  can   recover  only 

Declaration   fbr   Indireet  Iignry.  —  A  his  damages  up  to  the  time  of  bring- 

declaration  alleging  that   the  plaintiff  ing    the    action.     "  It    is  only   in  an 

was  possessed  of  a  valuable  warehouse  equity  action  that  he  can  recover  for 

property,  and  that  without  her  author-  damages  caused  to  the  fee  of  his  prop- 

ity  or  consent  the  defendant  had  planted  erty  by  the  permanent  maintenance  of 

a  large  and  unsightly  pole  in  the  foot-  the   nuisance  or  continuance    of    the 

path  in  front  thereof,  which  obstructed  trespass."      Comesky   v.    Postal  Tel. 

and    prevented    the    comfortable   and  Cable  Co.,  41  N.  Y.  App.  Div.  245. 

reasonable   and    beneficial   enjoyment  2.  Postal  Tel.  Cable  Co.  v,   Eaton, 

and  use  of  the  premises,  was  held  suffi'  170  111.  513,  holding  that  the  right  to 

dent  under  Pub.  Gen.  Laws  Md.,  art.  bring  ejectment  passes  to  a  grantee  of 
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*.  Suits  for  Injunction.  —  If  a  telegraph  or  telephone  com- 
pany is  constructing  or  has  constructed  its  lines  without  neces- 
sary authorization  or  proceedings,  or  in  disregard  of  the  rights  of 
an  abutting  landowner,  an  injunction  may  be  awarded  against  it 
on  a  bill  containing  the  requisite  averments,^  and  in  a  suit  to 
restrain  the  construction  or  maintenance  of  poles  and  lines  as  a 
continuing  trespass  or  nuisance  the  court  may  award  damages  for 
the  permanent  injury  caused.* 

4.  Bestraining  Interference.  —  A  telegraph  or  telephone  com- 
pany may  maintain  a  suit  for  an  injunction  to  restrain  improper 
interference  with  its  lawful  use  of  streets  or  the  conduct  of  its 
business.' 

the  owner  of  the  fee;  Eels  z/.  American  ATerments  of  Owntnhip  of  Feo.  —  A 

Telephone,  etc.,  Co.,   143  N.   Y.   133,  bill  or  complaint  to  present  the  erec- 

affirming  65  Hun  (N.  Y.)  516;  Western  tion   of   telephone   poles   must    allege 

Union  Tel.  Co.  v,  Williams,  86  Va.  696.  facts  sufficient  to  show  that  the  plain- 

1.  Conttrnetioii  Without  Authorisation  tiff  owns  the  fee  in  the  lands  at  the 
or  Compeniation. — A  corporation  created  places  where  the  poles  are  to  be  erected, 
for  the  purpose  of  transmitting  mes-  Hershfield  v.  Rocky  Mt.  Bell  Tele- 
sages  by  telegraph  or  telephone  is,  with  phone  Co.,  12  Mont.  102.  See  also 
respect  to  its  right  to  construct  its  lines  Erwin  v.  Central  Union  Telephone  Co., 
over  private   property,   just  as  much  148  Ind.  365. 

subject  to  the  provisions  of  the  Con-  Injunction  Against  Injurious  Looation 
stitution  of  Maryland,  art.  3,  §  40,  as  is  —  Costs.  —  A  telephone  company  may 
a  railroad  or  any  corporation  clothed  be  enjoined  from  planting  a  pole  in 
with  the  power  of  taking  private  prop-  front  of  the  plaintiff's  windows  and 
erty  for  public  use.  Therefore,  where  perhaps  in  front  of  a  contemplated 
it  is  averred  in  the  bill  that  the  de-  door  when  such  pole  can  be  placed 
fendant  is  proceeding  or  threatens  elsewhere  without  injury  to  the  de- 
to  proceed  to  construct  its  lines  of  fendant;  and  if  the  defendant's  con- 
poles  and  wires  over  the  complainants'  duct  has  been  harsh  and  arbitrary  in 
lands  without  their  consent,  and  with-  insisting  upon  a  location  injurious  to 
out  paying  or  tendering  compensation  the  plaintiff  he  may  be  made  to  pay 
to  them,  the  court  cannot  properly  re-  the  costs  of  the  injunction  bill.  Russ 
fuse  an  injunction,  there  being  no  doubt  v.  Pennsylvania  Telephone  Co.,  15  Pa. 
as  to  the  sufficiency  of  such  averments  Co.  Ct.  226. 

orof  the  jurisdiction  of  a  court  of  equity  2.  For  Cases  of  Injunctions  to  Abate 

to    grant  injunctions    in   such   cases.  Kuisancas,  public  or  private,  caused  by 

American     Telephone,    etc.,    Co.     v.  telegraph  or  telephone  companies,  see 

Pearce,  71  Md.  535.                 >  Hewett  v.  Western  Union  Tel.   Co.,  4 

Under   the   New  Jersey  statute  pro-  Mackey  (D.   C.)  424;    Gay  v.   Mutual 

viding  that  a  telephone  company  must  Union  Tel.  Co  ,  12  Mo.  App.  485. 

obtain  a  designation  of  the  streets  in  Effect  of  Verdict  on  Court's  Decision. — 

which  it  will   be    allowed  to  place  its  In  an  action   in  equity  to  enjoin    the 

poles,  before  erecting  them,  and  also  to  maintenance  of  telegraph  poles  upon 

obtain  the  written  consent  of  the  ad-  the  highway  in  front  of  the  plaintiff's 

joining  landowner,  a  telephone  com-  premises   as  a  continuing  trespass  or 

pan y  erecting  its  poles  in  a  public  road  nuisance,   and     for    damages    caused 

against   the    protest  of    the  adjoining  thereby,  the  verdict  of  the  jury  at  the 

landowner  will  be  compelled  by  man*  trial   term   is   not    conclusive    on   the 

d:itory  injunction,  at  the  suit  ot  such  court,  and  the  latter  may  in  its  discre- 

person,  to  remove  the  poles  so  erected,  tion  make  its  own  findings  and  award 

and  ;vill   be  prohibited   from  erecting  such   damages  as  seem   to  it  proper, 

others,  notwithstanding  that  such  com-  Comesky  v.  Postal  Tel.  Cable  Co.,  41 

pany   had   the   consent   of  the   public  N.  Y.  App.  Div.  245. 

road   board   of   the  town  to  place  the  3.  Orounds  of  Jurisdiction  to  ProTOBt 

poles   where  it  did.     Broome  v.   New  Short-Circuiting    Wires.  —  Where    an 

York,  etc.,  Telephone  Co.,  42  N.  J.  Eq.  electric-raihvay    company   is  erecting 

141.  or  attempting  to  erect  its  wires  in  a 
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n.  EVFORCING  Sesvice  —  1.  By  Kandamiu.  —  Telephone  and 
telegraph  companies  are  considered  to  be  common  carriers,  and 
as  such  are  bound  to  serve  impartially  and  without  discrimination 
all  who  apply  for  Service  and  who  tender  a  compliance  with  their 
regulations.  In  order  to  enforce  the  performance  of  this  duty  a 
writ  of  mandamus  is  the  proper  remedy,  independent  of  any 
statutory  provisions  against  discrimination,*  though  such  remedy 
is  frequently  pursued  under  and  in  accordance  with  such  statutes.* 

street  in   such   manner    as    to  short-  Affirmative    Belief    Against    Plaintiff 

circuit  the  wires  of  a  telephone  com-  Company.  —  In  an  action  by  a  telephone 

pany  and  interfere  with  its  transmis-  company   to    enjoin    an    electric-light 

sion  of  messages,   the  authority  of  a  company  from  erecting  its  poles  and 

court  of  equity  to  grant  and  maintain  wires  in  the  same  street  in  which  the 

an   injunction  against    such    electric-  telephone  wires  were  placed,  where  it 

railway  company,  restraining  it  from  was  shown  upon  the  trial,  and  admitted 

so    constructing  its  lines,    may    rest:  by  the  attorneys  and  witnesses  for  the 

solely   upon   the  ground  of  chancery  electric-light  company,  that  the  erec- 

jurisdiction  that  such  courts  will  in-  tion   of  the   telephone   wire  near  the 

terfere   to    control    such   corporations  electric- light  wire  would  not  injure  the 

and  keep  them  within  the  line  of  their  use  of  the  latter  wire,  and  no  aflirma- 

authority  and  subject  to  law.     And  a  tive  relief  was  demanded  by  the  an- 

further  ground  of   chancery  jurisdic-  swer  or  sought   at  the   trial,   it  was 

tion  in  such  case  is  that  the  resulting  held    that    a    decree    of    the    District 

damages  would  be  recurrent,  continu-  Court  restraining  the  telephone  com- 

ous,   and    tending    to    a    multiplicity  pany  from  placing  its  line  of  wires  near 

of  suits.     Birmingham  Traction  Co.  v.  the  wires  of  the  electric-light  company 

Southern  Bell  Telephone,  etc.,  Co.,  119  should    to    that  extent    be    reversed. 

Ala.  144.                                         *  Nebraska  Telephone  Co.  v.  York  Gas, 

Bestrainlng  Interferenoe  with  Use  of  etc.,  Co.,  27  Neb.  284. 

Elevated  Bailway. —  In  Western  Union  1.  Central  Union  Telephone  Co.  v. 

Tel.   Co.  V,  New  York,  38  Fed.  Rep.  Bradbur)',    106   Ind.    i;    State  v.  Bell 

552,  on  the  ground  that  the  validity  of  Telephone    Co.,    11   Cent    L.   J.   359; 

Laws  N.  Y.  1887,  c.  716,  was  doubtful  State  v.   Nebraska  Telephone  Co.,  17 

so  far  as  it  permitted  a  telegraph  com-  Neb.  126,  52  Am.   Rep.  404;  People  v. 

pany  tobedepriv^edof  itsright  to  main-  Hudson    River  Tel.    Co.,  (Supm.  Ct. 

tain  and  operate  its   wires   upon   the  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  466; 

structures  of  an  elevated  railway  which  Commercial    Union  Tel.  Co.  v.  New 

is  an    independent  post-road    of    the  England  Telephone, etc.,  Co.,  61  Vt.  241, 

United  States,  an  injunction    against  15  Am.  St.  Rep.  893;  State  v.  Delaware, 

interference    with    such    maintenance  etc.,  Tel.,  etc.,  Co.,  47  Fed.  Rep.  633; 

and  operation  of  the  wires  was  granted  Siate  v.  Bell  Telephone    Co.,  23  Fed. 

until  the  question  could  be  determined  Rep.  539,  8  Am.  &  Eng.  Corp.  Cas.  7, 

by  the  court  of  last  resort,  the  question  24  Am.    L.    Reg.   573,     But  see  In  re 

being  novel   and   important    and    the  Baldwinsville  Telephone  Co.,  (Supm. 

maintenance  of  the  wires  upon  the  ele-  Ct.    Spec.   T.)  24   Misc.    (N.  Y.)   221. 

vated  structure  not  being  attended  with  And  see  article  Mandamus,  vol.  13,  p. 

any  public  inconvenience.  479. 

Finding  Against  Prior  Oocnpancy  of  2.  Central  Union  Telephone  Co.  v. 
Telephone  Company.  —  In  an  action  by  a  State,  118  Ind.  194;  Central  Union 
telephone  company  to  enjoin  an  elec-  Telephone  Co.  v.  Stale,  123  Ind.  116: 
trie-light  company  from  erecting  its  Central  Union  Telephone  Co.  v.  Brad- 
poles  and  wires  in  the  same  street  bury,  106  Ind.  i;  Chesapeake,  etc., 
upon  which  the  telephone  wires  were  Tel.  Co.  v.  Baltimore,  etc  ,  Tel.  Co.,  66 
placed,  it  was  held  that  as  there  was  Md.  399,  59  Am.  Rep.  167,  16  Am.  & 
sufficient  evidence  to  sustain  a  finding  Eng.  Corp.  Cas.  213;  State  v.  Bell  Tel- 
that  the  electric-light  company  first  oc-  ephone  Co.,  36  Ohio  St.  296;  Bell  Tele- 
cupied  the  street  the  court  would  be  phone  Co.  v.  Com.,  (Pa.  1886)  3  Atl. 
justified  in  refusing  the  injunction.  Rep.  825.  But  see  American  Rapid 
Nebraska  Telephone  Co.  v.  York  Gas,  Tel.  Co.  v.  Connecticut  Telephone  Co., 
etc.,  Co.,  27  Neb.  284.  49  Conn.  352.  44  Am.  Rep.  237. 
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Tht  Xzist«BMof  Aaothtr  Adequate  Legal  Bemedy,  however,  will  ordinarily 
prevent  the  party  from  invoking  the  remedy  by  mandamus  for 
this  purpose.^ 

The  Applioatioii  or  Petition  must  be  sufficient  with  respect  to  the 

parties  *  and  also  its  allegations  as  to  the  right  to  relief.* 

The  Aniwor,  as  in  other  cases,  must  be  responsive  to  the  petition 
and  sufficiently  definite  to  prevent  the  issuance  of  the  writ.* 

1.  Matter  of  BaldwtnsviHe  Telephone  required  by  its  charter,  and  that  the 
Co.,  (Supm.  Ci.  Spec.  T.)  24  Misc.  (N.  messages  and  despatches  to  the  peii- 
Y.)  231;  People  v.  Central  Kew  York  tioner  from  parties  connected  with  such 
Telephone,  etc.,  Co.,  41  N.  Y.  App.  exchange  might  be  received  and  trans- 
Div.  17.  And  see  generally  article  mitted  in  good  faith  and  with  impar- 
Mandamus,  vol.  13,  p.  479.  liality,  was  held,  under  the  Maryland 

Compensation  Detemined  by  Board  of  statute,  to  be  sufficient  with  reference 

Transportation. —  In  Nebraska  under  a  to  its  allegations  to  authorize  the  issu- 

staiute  which  vests  the  board  of  trans-  ance  of  the  writ.     Chesapeake,  etc., 

portaiion  with  jurisdiction  to  determine  Telephone  Co.  v.  Baltimore,  etc.,  Tel. 

what  compensation  a  telephone  com-  Co.,  66  Md.  399,  59  Am.  Rep.   167,  16 

pany   may   charge   for  its  services,  a  Am.  &  Eng.  Corp.  Cas.  213. 

person  to  whom  telephone  service  is  4.  Sni&oient  Answer.  —  The  material 

refused  because  of  his  offer  of  too  little  allegations  in  a  petition  for  mandamus 

compensation  is  not  entitled  to  man-  were  that  a  tender  of  a  specific  amount 

damus  prior  to  the  action  of  the  board  per  annum,  the  usual  price  charged  to 

on   the   matter.     Nebraska  Telephone  others  whose  places  of  business  were 

Co.  V.  Stale,  55  Neb.  627.  as  far  from  the  company's  office  or  ex- 

Statate  Prescribing  Penalty  No. Bar  to  change  as  that  of  the  relator's,  was 
Mandate.—  The  Indiatia  statutes  of  April  made  to  the  company,  and  that  the  ten- 
8  and.  13,  1885,  providing  a  penalty  for  der  was  refused  and  a  rental  of  consid- 
discrimination,  etc.,  by  telephone  com-  erably  more  per  year  was  demanded, 
panies,  should  be  so  construed  that  the  The  answer  denied  that  the  company 
penalty  will  not  take  away  any  of  the  chari^ed  to  all  its  subscribers  the  an- 
other remedies  the  aggrieved  person  nual  rental  specified,  and  averred  that 
may  have,  one  of  which  remedies  is  by  it  charged  various  sums,  depeuding 
writ  of  mandate.  Central  Union  Tele-  upon  the  service  rendered,  the  distance 
phone  Co.  v.  State,  118  Ind.  194.  from  the  central  office,  and  the  costs  of 

2.  Licensor  of  Local  Company  as  Be-  erection  and  maintenance;  that  the 
fipondent. — A  telephone  company  which  rate  asked  from  the  petitioner  was  the 
is  the  owner  of  the  telephone  patents,  same  as  the  rate  fixed  for  telephones 
and  which  has  licensed  another  com-  at  the  same  distance  as  that  of  the 
pany  to  carry  on  the  telephone  business  petitioner;  and  that  the  company  had 
in  a  particular  territory  upon  certain  offered  to  rent  a  telephone  to  the  peti- 
cdnditions,  is  not  a  necessary  party  tioner  at  that  price.  Such  answer  was 
respondent  in  an  application  for  man-  held  sufficiently  definite  to  prevent  the 
damus  to  require  the  licensed  or  local  issuance  of  the  mandamus  prayed  for. 
company  to  furnish  telephone  facilities  Central  Dist.,  etc.,  Tel.  Co.  v.  Com., 
and  services.     State  v.  Bell  Telephone  114  Pa.  St.  592. 

Co.,  23  Fed.  Rep.  539,  24  Am.  L.  Reg.  Insufficient  Answer. —  In  an  action 
573,  8  Am.  &  Eng.  Corp.  Cas.  7;  Com-  under  Act  Ind.  1885,  by  a  resident  of 
mercial  Union  Tel.  Co.  v.  New  Eng-  the  state,  to  compel  a  telephone  corn- 
land  Telephone,  etc.,  Co.,  61  Vt.  241,  pany  by  writ  of  mandate  to  furnish 
15  Am.  St.  Rep.  893.  See  also  State  v.  him  with  telephonic  service  within  such 
Bell  Telephone  Co.,  11  Cent.  L.  J.  359.  city,  an  answer  that  the  lines  of  the 
8.  Sufficient  Petition. — A  petition  pray-  company  extended  outside  of  the  state 
ing  that  a  writ  of  mandamus  might  and  that  by  furnishing  the  plaintiff 
issue  commanding  the  telephone  com-  with  an  instrument  and  service,  he 
panv  to  place  a  telephone  in  the  office  would  be  placed  in  communication 
of  the  petitioner,  and  that  the  instru-  with  points  outside  of  the  state  was 
ment  might  be  connected  with  the  cen-  held  to  be  bad  and  insufficient  as  not 
tral  exchange  of  the   respondent,  as  controverting    the  allegations  of   the 
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2.  By  IiqniiotioiL  —  Where  telephonic  or  telegraphic  service 
has  once  been  supplied,  the  proper  remedy  to  prevent  a  removal 
of  the  apparatus  and  the  discontinuance  of  the  service  is  by 
injunction.* 

in.  CsiMiKAL  PsosEOVTiONS  AVB  Penal  A0TIOH8.  —  In  pro- 
ceedings under  statutes  punishing  offenses  by  or  against  telegraph 
companies  the  declaration  or  indictment,  as  the  case  may  be, 
must  be  sufficient  to  make  out  the  statutory  oflfense.* 

lY.  Actions  fob  Daxages  Concesning  Tbahsmission  ob  Deliv- 

EBT  OF  ME88A6E8  — 1.  Jurisdiction.  —  The  jurisdiction  of  actions 

Complaint  upon  which  the  plaintiff  re-  for  telephonic  services  that  the  con- 
lies  for  relief.  Central  Union  Tele-  tract  might  be  terminated  upon  a 
phone  Co.  v.  State,  118  Ind.  194.  specified  notice,  a  perpetual  injunction 

1.  Louisville  Transfer  Co.  t/.  Ameri-  against  a  threatened  breach  granted  by 

can  Dist.  Telephone  Co.,  24  Alb.  L.  J.  the  court  below  was  modified  by  the 

883,  I  Ky.  L.  J.  144,  14  Chicago  Leg.  appellate    court    so  as  to  correspond 

N.    15;   Sterne  v.   Metropolitan  Tele-  with   the  provisions  of  the  contract* 

phone,  etc.,  Co.,  19  N.  Y.  App.  Div.  Martin^burg  Bank   v.   Central    Penn- 

316;  Smith  V,  Gold,  etc.,  Tel.  Co.,  42  syl^rania  Telephone,  etc.,  Co.,  150  Pa. 

Hun  (N.  Y.)  454.     And  see  generally  St.  36. 

article  Injunctions,  vol.  10,  p.  869.  2.  Declaration  for  Penalty  for   Int«r- 

Bringing  in  Assignee  Pendente  Lite  as  ferenoe  with  Lines.  —  Under  Rev.  Law« 
Party.  —  Where  a  telephone  company  Vt.,  §  3641  (Stat.  Vt.  1894,  §  4249).  pro- 
was  sued  to  restrain  it  from  removing  viding  that  if  a  person  wilfully  or  in- 
the  plaintiff's  telephone  as  threatened,  tentionally  injures  a  telegraph  wire, 
and  to  enforce  telephone  service  at  a  post,  or  other  fixture  erected  or  main- 
reasonable  rate,  and  it  assigned,  pen-  talned  in  pursuance  of  the  law,  etc..  he 
dente  lite^  all  its  property  and  assets  to  shall  forfeit  a  penalty  to  be  recovered 
another  company,  which  assumed  all  by  an  action  of  debt,  the  declaration 
of  the  assignor's  debts  and  contracts,  need  only  allege  that  the  plaintiff  cor- 
a  motion  by  the  plaintiff  to  serve  a  sup-  poration  was  authorized  by  law  to  con- 
plemenial  summons  on  and  bring  in  struct  the  telegraph  line  and  had 
such  assignee  company  was  denied,  constructed  it  along  a  public  highway 
since  the  acts  and  threats  of  the  as-  in  such  manner  as  not  to  interfere  with 
signor  or  original  company  furnished  the  public  convenience  in  using  or  re- 
him  with  no  cause  of  action  against  the  pairing  such  highway.  It  is  not  neces- 
assignee  and  there  was  no  presump-  sary  to  allege  that  other  provisions  of 
tion  that  it  would  refuse  upon  demand  the  law  relating  to  the  construction  of 
to  perform  its  proper  duty.  Sterne  v.  telegraph  lines  have  been  complied 
Metropolitan  Telephone,  etc.,  Co.,  33  with,  noncompliance  therewith  being  a 
N.  Y.  App.  Div.  169.  matter  of  defense.      Western    Union 

Examination  of  Company  Officers  Before  Tel.  Co.  v.  Bullard,  65  Vt.  634.    And 

Trial.  —  In  AVte;  Kpr^,  in  a  suit  against  see  article  Penalties  and  Penal  Ac- 

a  telephone  company  to  restrain  it  from  tions,  vol.  16,  p.  229. 

discontinuing  its  service,  based  upon  Indictment  for  Sending  False  or  Frandn- 

an  allegation  that  it  is  bound  to  render  lent   Xeisage.  —  An  indictment  under 

such  service  for  a  reasonable  com  pen-  Rev.  Stat.  Ohio,  §  3467,  for  sending  a 

sation  and  that  the  compensation  de-  telegram  in  the  name  of  another  with 

manded    by    it    is    unreasonable,    an  intent   to    defraud    must,   if    brought 

examination  of  the  officers  of  the  com-  against  a  person  other  than  those  en- 

pany   may   in  a   proper  case   be   had  gaged  in  the  duties  of  telegraphing, 

before  the  trial,  under  Code  Civ.  Pro.,  show  that  such  person  Icnowtngly  sent 

§  872,  subdiv.  7.     Sterne  v,  Metropoli*  a  dispatch  not  authorized  by  the  one 

tan  Telephone,  etc.,  Co.,  19  N.  Y.  App.  whose  name  was  signed  to  the  message. 

Div.  316.  Jacoby  v.  State,  3  Cine.  L.  Bui.  1145, 

Xodifioation  of  IqJnncUon  in  Aocordanoe  6  Ohio  Dec.  (Reprint)  705,  7  Am.  L. 

with    Contract.  —  Where    it    appeared  Rec.  477.     And  see  generally  article 

upon  the  face  of  a  contract  between  a  Indictments,  Informations,  and  Com- 

tele phone  company  and  a  subscriber  plaints,  vol.  10,  p.  344. 
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for  error  or  neglect  in  transmitting  or  delivering  telegrams  is  gov- 
erned for  the  most  part  by  general  laws,  though  in  a  number  of 
instances  statutes  have  been  passed  dealing  specifically  with 
actions  against  telegraph  companies.^ 

St.  Character  and  Form  of  Action.  —  There  seems  to  be  no  doubt 
that  the  sender  of  a  message  may  sue  a  telegraph  company^  either 
in  contract  or  in  tort,  for  failing  to  deliver  or  erroneously  trans- 
mitting such  message.*     Where  the  addressee  of  the  message  is 

1.  Federal  Statute  —  Jnrlidietioii.  —  nation."  The  message  was  received 
Act  Cong.  July  4,  1884,  which  provides  by  the  defendant  at  Ladonia  in  Fannin 
thai  several  named  courts  shall  have  county,  Texas,  and  was  to  be  trans- 
concurrent  jurisdiction  over  all  con-  mitted  to  the  plaintiff  at  Detroit  in  Red 
troversies,  irrespective  of  amount,  be-  River  county.  Texas.  The  defendant 
tween  the  Gulf,  Colorado  and  Santa  Fe  had  no  line  extending  into  Red  River 
Railroad  Company  and  the  Indian  county,  and  must  necessarily  have  de- 
tribes  and  nations  and  the  inhabitants  livered  the  message  to  another  company 
thereof  through  whose  territory  such  to  be  by  it  transmitted  to  its  destination 
railway  shall  be  constructed,  does  not  in  Red  River  county.  It  was  held  that 
deprive  any  other  court  of  any  jurisdiC'  the  stipulation  above  quoted  would 
tion  it  would  have  against  such  com-  deprive  the  courts  of  Red  River  county 
pany  sued  for  failure  to  deliver  a  tele-  of  jurisdiction  over  the  defendant  in  a 
graphic  message,  since  the  act  does  suit  for  a  breach  of  the  contract.  Fur- 
not  confer  exclusive  jurisdiction  on  the  ther,  if  this  proposition  were  not  true, 
courts  therein  named.  And  where  a  still  if  the  operator  made  a  mistake 
Texas  railway  corporation  doing  busi-  in  writing  down  the  message,  and  ad- 
ness  also  in  the  Indian  Territory  is  dressed  it  to  Detroit,  Michigan,  instead 
guilty  of  negligence  there  in  the  non*  of  Detroit,  Texas,  the  mistake  would 
delivery  of  a  telegraphic  message  the  not  be  chargeable  to  the  company,  and 
rules  of  sound  policy  do  not  require  the  contract  as  thus  written  would  not 
that  the  courts  of  Texas  should  decline  authorize  the  court  in  Red  River  county 
to  entertain  jurisdiction  of  a  suit  to  take  jurisdiction  of  the  defendant  in 
brought  for  damages  resulting  from  a  suit  based  thereon.  Gulf,  etc.,  R. 
such  negligence,  especially  where  it  is  Co.  r.  Geer,  5  Tex.  Civ.  A  pp.  349. 
not  clear  that  the  plaintiff  is  not  also  a  Jostieei  of  the  Peace.  —  In  Illinois  a 
citizen  of  Texas.  Western  Union  Tel.  justice  of  the  peace  has  no  jurisdiction 
Co.  V.  Phillips,  8  Tex.  Civ.  App.  608.  of  a  suit  for  damages  brought  by  the 
Where  Defsndant'i  line  Extends  addressee  of  a  message  for  negligent 
Through  Bereral  Stateo.  —  In  an  action  alteration  thereof,  such  action  being  in 
against  a  telegraph  company,  the  line  tort.  Western  Union  Tel.  Co.  v,  Du- 
of  which  extends  throughseveral  states,  bois,  128  111.  248,  reversing  ^k^  111.  App. 
the  fact  that  some  of  the  defendants  219. 

live  out  of  the  state  is  not  cause  for  ar-  In  Michigan^  under  2  How.  Annot. 
resting  judgment  against  the  company.  Stat.,  §  6814  (Comp.  Laws  1897,  §  703), 
If  it  is  good  ground  for  objection  to  concurrent  jurisdiction  is  conferred 
the  jurisdiction  of  the  state  court,  it  upon  justices  of  the  peace  in  all  civil 
must  be  taken  by  plea  in  abatement  actions  upon  contract  where  the  debt 
before  the  defendants  plead  in  bar,  un-  or  damage  does  not  exceed  three  hun- 
der  the  requirement  of  the  Virginia  dred  dollars,  and  therefore  a  justice 
Code  (now  Code  Va.,  §  3260).  Wash*  has  jurisdiction  of  an  action  on  con- 
ington,  etc.,  Tel.  Co.  v.  Hobson,  15  tract  brought  by  the  sender  of  a  mes- 
Gratt.  <Va.)  122.  sage  to  recover  from  a  telegraph  corn- 
Dependent  on  County  Lines. —  The  form  pany  for  its  failure  promptly  to  transmit 
upon  which  a  message  was  written  and  deliver  it  if  the  damages  come 
contained  among  others  the  following  within  the  specified  sum.  Carland  v, 
printed  stipulation:  "  This  company  is  Western  Union  Tel.  Co.,  118  Mich.  369. 
hereby  made  the  agent  of  the  sender.  2.  Shingleur  v.  Western  Union  Tel. 
without  liability,  to  forward  any  mes-  Co.,  72  Miss.  1030. 
sage  over  the  lines  of  any  other  com-  Theory  of  Complaint.  —  A  count  de- 
pany  when  necessary  to  reach  its  desti-  daring  on  a  contract  with  the  telegraph 
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the  plaintiff  it  has  been  held  that  the  action  is  ex  contractu,^ 
though  there  is  authority  for  the  view  that  in  such  case,  since 
there  is  no  contractual  relation  existing  between  the  addressee 
and  the  defendant  company,  the  action  must  be  in  tort,*  except 
where  the  sender  is  the  agent  of  the  addressee  or  contracts  with 
the  company  for  his  benefit,  in  which  case  the  latter  may  sue  in 
assumpsit.'  It  has  also  been  held  that  there  is  a  distinction 
between  an  action  brought  for  the  loss  sustained  by  the  addressee 
in  acting  upon  a  message  which  the  company  altered  in  the  course 
of  transmission,  and  an  action  for  a  failure  to  transmit  or  deliver. 
In  the  first  of  these  cases  the  action  sounds  in  tort,  and  is 
different  from  that  where  the  sender  sustains  injury  from  a 
nondelivery.* 

company  and  its  breach  and  claiming^  eral  verdict  may  be  taken  unless  the 

damages   therefor  is    a  count  in  as-  plaintiffs  are,  in  the  discretion  of  the 

sampsit  and  not  in  case.     Garland  v.  court,  compelled  to  elect  upon  which 

Western  Union  Tel.  Co.,  ii8  Mich.  369.  count  ihey  will  proceed.     May  p.  West- 

1.  La  Grange  v.  Southwestern  Tel.  ern  Union  Tel.  Co.,  112  Mass.  90. 

Co.,  25  La.  Ann.  383.     See  also  Aiken  2.  VVesiern  Union  Tel.  Co.  v.  Dubois. 

V.  Western  Union  Tel.  Co.,  5  S.  Car.  128  III.  248,  reversing  29  III.  A  pp.  219; 

358  Sbingleur  v.  Western  Union  Tel.  Co., 

Election  to  Sue  for  Breach  of  Perform-  72  Miss.  1030;  New  York,  etc.,  Print- 

ance  of  Contract.  —  Upon  a  contiact  for  ing  Tel.  Co.  v.  Dry  burg,  35  Pa.  Si.  29S. 

furnishing  telegraph  services  to  and  See    also    Fererro  r.    Western   Union 

for  newspapers,  where  the  defendant  Tel.   Co.,   9  App.   Cas.   (D.   C.)   455; 

company  sent  letters  to  the  effect  that  Western  Union  Tel.  Co.  v.  Hope,  ii  111. 

it  would  require  a  larger  rate  of  com-  App.  289;  Herron  r.  Western    Union 

pensation,  the  plaintiff  had  his  election  Tel.  Co.,  90   Iowa   129;  De  Rutte  v. 

either  to  treat  the  contract  as  at  an  end  New  York,  etc..  Electric  Magnetic  Tel. 

and  sue   for  a  breach,  or  to  proceed  Co.,   i  Daly   (N.   Y.)  547;    Harris  v. 

under  the  contract  and  hold  the  de-  Western  Union  Tel.  Co.,  9  Phila.  (Pa.) 

fendant  to  a  compliance;  and  where  he  88,  30  Leg.  Int.  (Pa.)  4. 

elected  to  supply  additional  business  Bight  of  Addressee  to  Elect.  —  In  Ment- 

under  the  contract,  it  was  held  that  he  zer  v.  Western  Union  Tel.  Co.,  93  Iowa 

could  not  sue  for  a  breach.     Goodsell  752,  the  court  appears   to  have  held 

V.  Western  Union  Tel.  Co.,  55 *N.  Y.  that  the  addressee's  remedy  may  be 

Super.  Ct.  173.  either  ex  contractu  or  ex  delicto. 

Joinder  of  Counts  in  Contract  and  Tort.  Tort   Against    Company   Belative   to 

—  A  count   for  a   breach  of  contract  Forged  Dispatches  or  Drafts. —  Where  a 

alleging  in  substance  that  the  defend-  telegraph  company  negligently  delivers 

ant  telegraph  company,   in  considera-  a  forged  dispatch,  or  where  the  dis- 

tion   that    the    plaintiffs    would    send  patch  is  concerning  the  payment  of  a 

certain  goods  to  their  partners  in  San  forged  draft,  the  fact  that  the  plaintiff 

Francisco  in  behalf  of  the  partnership,  has  a  remedy  ex  contractu  against  a 

promised  the  plaintiffs  that  it  was  au-  soli^ent  indorser  is  not  a  bar  to  an  ac- 

thorized  by  their  partners  in  San  Fran-  tion  ex  delicto  against  the  company,  and 

cisco  to  send  a  message  ordering  the  it  is  not  necessary  to  sue  the  indorser 

goods,  whereas  it  was  not  so  author-  first.     Strauss  v.  Western  Union  Tel. 

ized,and  by  the  breach  of  such  promise  Co.,  8  Biss.  (U.  S.)  104. 

the  plaintiffs  were  damaged,  may  be  3.  Western  Union  Tel.  Co.  r.  Dubois, 

properly  joined   with  a  count  in  tort  128  111.  248,  reversing  29  111.  App.  219; 

alleging  in  substance  that  the  defend-  De  Rutte  v.   New  York,  etc..  Electric 

ant  telegraph  company  falsely  repre-  Magnetic  Tel.  Co.,  i  Daly  (N.  Y.)  547. 

sented  that  it  was  authorized  to  deliver  4.  In    Western   Union   Tel.    Co.    r. 

a  message  and  by  such   false   repre-  Richman,  (Pa.  1887)  8  Atl.  Rep.  171,  16 

sentation  caused  the  plaintiffs  to  suffer  Am.  &  Eng.  Coip.  Cas.  263,  the  dis- 

damage.      Such  an  action  sounds   in  tinction  stated  in  the  text  was  taken 

contract  or  in  tort,  and  upon  it  a  gen-  by  the  lower  court,  and  its  opinion 
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8.  Parties  —  In  OenenO.  —  The  Plaintiff  in  an  action  to  recover  for 
wrongs  in  the  transmission  or  delivery  of  a  telegram  is  ordinarily 
the  sender  ^  or  the  addressee  thereof.* 

Addrentt.  —  In  England  the  doctrine  is  that  the  addressee  or 
receiver  of  a  telegraphic  dispatch  cannot  sue  the  telegraph  com- 
pany  for  error  or  negligence  in  the  transmission  or  delivery  of 
the  message,  the  rule  being  based  on  the  ground  that  the  obliga- 
tion of  the  company  springs  entirely  from  contract  and  that  the 
contract  for  the  transmission  of  the  message  is  with  the  sender 
and  not  with  the  addressee.'  This  doctrine,  however,  has  never 
prevailed  in  the  United  States,  where  it  is  well  settled,  though 
upon  various  grounds  by  diflferent  courts,  that  the  addressee  is  a 
proper  party  to  maintain  this  suit.^ 

was  affirmed  generally  by  the  appellate  128   111.   248;  Wadsworth   v.   Western 

court.     The  court  said  that  the  point  UnionTel.  Co.,  86  Tenn.695;  Gulf,  etc., 

was  settled  by  many  decisions,  but  re-  R.  Co.  v.  Levy,  59  Tex.  563;  Dickson 

ferred  only  to  New  York,  etc..  Printing  v.   Renter's  Tel.  Co.,  2   C.  P.  D.  62; 

Tel.  Co.   V.  Dryburg,  35  Pa.  St.  298.  Playford  v.  United  Kingdom  Electric 

and  Harris  v.  Western  Union  Tel.  Co.,  Tel.  Co.,  L.  R.  4  Q.  B.  706. 

9  Phila.  (Pa.)  88,   30  Leg.  Int.  (Pa.)  4,  4.  District  of  Columbia,  — Y^x^xxov, 

as  bein^  decisive  of  this  question.  Western  Union  Tel.  Co.,  9  App.  Cas. 

The  above  case  seems  to  be  the  only  (D.  C.)  455. 

one  in   which   the    distinction   is  ex-  Florida,  —  International  Ocean  Tel. 

pressly  taken.     In  the  following  cases  Co.  v,  Saunders,  32  Fla.  434. 

the  action  by  the  addressee  for  negli-  Georgia,  —  Western  Union  Tel.  Co. 

gent  alteration  of  the  telegram  was  held  v,  Blanchard,  68  Ga.  299,  45  Am.  Rep. 

ta  be  properly  brought  on  the  contract:  480. 

La  Grange  v.  Southwestern  Tel.  Co.,  Illinois,  —  Western  Union  Tel.  Co.  t/, 

25    La.    Ann.  383;    Aiken  v.   Western  Dubois,  128  III.  248,  reversing  in  part 

Union  Tel.  Co.,  5  S.  Car.  358.     And  in  29  III.  App.  219;  Western   Union  Tel. 

the  cases  given  below  the  suit  by  the  Co.  r.  Hope,  11  111.  App.  289. 

addressee  for  alters  tion  was  held  to  be  Indiana.  —  Western  Union  Tel.  Co.  v, 

properly   brought    in    tort:      Western  McKibben,  11^  Ind.  511;  Western  Union 

Union  Tel.  Co.  v,  Dubois,  128  III.  248,  Tel.  Co.   v,   Pendleton,  95   Ind.  12,  48 

reversing  29  111.  App.  219:  New  York,  Am.  Rep.  692;  Western  Uniort  Tel.  Co. 

etc.,  Printing  Tel.  Co.  v.  Dryburg.  35  v.  Fenton,  52  Ind.   i;  Western  Union 

Pa.  St.  298;  Harris  v.   Western  Union  Tel.    Co.    x>.    Hopkins,   49    Ind.    223; 

Tel.  Co.,  9  Phila.  (Pa.)  88,  30  Leg.  Int.  Western  Union   Tel.  Co.   v.  Meek,  49 

(Pa.)  4;  Fererro  v.  Western  Union  Tel.  Ind.  53. 

Co.,  9  App.  Cas.  (D.  C.)  455.  Iowa,  —  Mentzer  v.  Western  Union 

1.  See  Western   Union   Tel.   Co.   v.  Tel.  Co.,  93  Iowa  752;  Herron  v,  Wesi- 
MDore,  12  Ind.  App.  136;  Ayer  v.  West-  ern  Union  Tel.  Co.,  90  Iowa  129. 

ern  Union  Tel.  Co.,  79  Me,  493;  Pegram  Kansas,  —  Russell  v.  Western  Union 

V.  Western    Union   Tel.   Co.,    100   N.  Tel.  Co.,  57  Kan.  230. 

Car.  28,  Massachusetts,  —  May    v.    Western 

2.  See  infra,   the  paragraph  headed  Union  Tel.  Co.,  112  Mass.  90. 
Addressee.  Mississippi,  —  Shingle ur   v.  Western 

For  further  treatment  of  parties  than  Union  Tel.  Co.,  72  Miss.  1030;  Western 

i3  here  given,  in  so  far  as  the  substan-  Union    Tel.    Co.    v,    Allen,   66    Miss, 

tive  question  of  the  right  to  sue  is  con-  549. 

cerned,   see  Am.   and  Eng.   Encyc.  of  Missouri.  —  Lee   r.    Western    Union 

Law,  title  TeUsrraphs  and  Telephones,  Tel.  Co.,  51  Mo.  App.  375;  Markel  v. 

Abatement  hy  Death  of   Plaintiff,  —  Western     Union     Tel.     Co.,    19    Mo. 

Upon  th?  death  of  the  plaintiff  in  the  App.  80. 

action   the  suit  abates.     Fitzgerald  v.  New   York.  —  Elsey   v.    Postal   Tel. 

Western  Union  Tel.  Co.,  15  Tex.  Civ.  Co.,  15  Daly  fN.  Y.)  58:  Wolfskehl  v, 

App.  143.  Western  Union  Tel.  Co.,  46  Hun  (N. 

8.  Western  Union  Tel.  Co.  v,  Dubois,  Y.)  542. 
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One  Who  Ii  Neither  Sender  nor  Addreuee.  —  In  no  case,  however,  it 
would  seem,  can  one  who  is  neither  the  sender  nor  the  addressee 
maintain  an  aotion  where  the  message  does  not  show  and  the 
company  was  not  informed  that  it  was  for  such  person's  benefit.* 

Prinoip«l  aftd  Agent.  —  Where  a  telegraph  company  undertakes  to 
transmit  a  message  of  an  agent  and  is  paid  by  him  for  sending  it, 
the  contract  is  with  the  principal  through  the  agent,  and  the 
action  for  the  breach  of  it  is  properly  brought  in  the  principal's 
own  name.* 

Benefited  Party.  —  A  person  for  whose  benefit  a  telegraphic  dis- 
patch is  sent  can  maintain  an  action  against  the  company  for 
failure  promptly  to  deliver  it  although  he  was  not  a  party  to  the 
contract.' 

North  Carolina,  —  Young  r.  Western        1.  Deslottes  v.  Baltimore,  etc.,  Tel. 

Union  Tel.  Co.,  107  K.  Car.  370.  Co.,  40  La.  Ann.  183;  Western  Union 

Pennsylvania,  —  New     York,    etc.,  Tel.  Co.  v.  Fore,  (Tex.  Civ.  App.  1894) 

Printing  Tel.  Co.  v.  Dryburg,  35  Pa.  26  S.  W.  Rep.  783;  EHIotl  v.  Western 

St.  298;   Western   Union   Tel.   Co.   v.  Union  Tel.  Co.,  75  Tex.  18. 
Ricbnian,  (Pa.  1887)  8  Atl.  Rep.  171;        8.  Daugliteryt/.  American  Union  Tel. 

Harris  v.  Western  Union  Tel.  Co.,  9  Co.,  75  Ala.   168;  Kennon  v.  Western 

Phila.  (Pa.)  88,  30  Leg.  Int.  (Pa.)  4.  Union  Tel.  Co.,  92  Ala.  399;  Western 

South  Carolina,  —  Aiken  v.  Western  Union  Tel.  Co.  v.  Wilson,  97  Ala.  32; 

Union  Tel.  Co.,  5  S.  Car.  358.  Aiken  v.  Western  Union  Tel.  Co.,  69 

Tennessee,  —  Newport  News,  etc.,  R.  Iowa  31;  Harkness  v.  Western  Union 

Co.   V.   Griffin,   92  Tenn.  694;   Wads-  Tel.  Co.,  73  Iowa  190;  West  v.  Western 

worth  V.  Western  Union  Tel.  Co.,  86  Union  Tel.  Co.,  39  Kan.  93;  De  Ratte 

Tenn.  695.  v.  New  York,  etc..  Electric  Magnetic 

7>jr<w.  — Western  Union  Tel.  Co.  v,  Tel.  Co.,  I   Daly  (N.  Y.)  547;  Milliken 

Adams,  75  Tex.  531;  Gulf,  etc.,  R.  Co.  v.  Western  Union  Tel.  Co.,  no  N.  Y. 

V,  Levy,  59  Tex.  563.  403,  reversing  53  N.  Y.  Super.  Ct.  Ill; 

See  also  the  foHowing  cases,  in  some  Baldwin  v.  U.  S.  Tel.  Co.,  i  Lans.  (N. 
of  which  modifications  and  qualifica-  Y.)  128;  Sherrill  t/.  Western  Union  Tel. 
tions  of  the  above  rule  are  made:  Co.,  109  N.  Car.  527;  Western  Union 
Western  Union  Tel.  Co.  v.  Adair,  115  Tel.  Co.  v.  Broesche,  72  Tex.  654. 
Ala.  441;  Postal  Tel.  Cable  Co.  v.  Ford,  8.  Western  Union  Tel.  Co.  v.  Woods, 
117  Ala.  672;  Butnerv.  Western  Union  5^  Kan.  737;  West  v.  Western  Union 
Tel.  Co.,  2  Okla.  234;  Western  Union  Tel.  Co.,  39  Kan.  93;  Russell  v.  West- 
Tel.  Co.  V,  Wood,  (C.;C.  A.)  57  Fed.  Rep.  ern  Union  Tel.  Co.,  57  Kan.  230;  Sher- 
471.  rill  V,  Western  Union  Tel.  Co.,  109  N. 

Joinder  of  Fartlei  in  Salt  for  Usauthor*  Car.  527;    Young  v.   Western    Union 

ised  Delivery. —  Where   a   count  for  a  Tel.  Co.,  107  N.  Car.  370;  Wadsworth 

breach  of  contract  alleged  in  substance  v.  Western  Union  Tel.  Co.,  86  Tenn. 

that  the  defendant  telegraph  company,  695;  Western  Union  Tel.  Co.  v.  Mellon, 

in    consideration    thai    the    plaintiffs  96  Tenn.  66;  Martin  v.  Western  Union 

would  send  certain  goods  to  their  part-  Tel.  Co.,  i  Tex.  Civ.  App.  143;  Texas 

ners  in  San  Francisco  in  behalf  of  the  Tel.,  etc.,  Co.  v.  Seiders,  9  Tex.  Civ. 

partnership,    promised    the    plaintiffs  App.  431;  Gulf,  etc.,  Tel.  Co.  v.  Rich- 

that  it  was  authorized  by  their  partners  ardson,  79  Tex.  650:  Loper  v.  Western 

in  San   Francisco  fo  send  a  message  Union  Tel.  Co.,  70  Tex.  689;  Western 

ordering  (he  goods  and  that  in  pursu-  Union  Tel.   Co.  v,  Broesche,  72  Tex. 

ance   thereof    the   plaintiffs    sent    the  654;  Western  Union  Tel.  Co.  v.  Adams, 

goods,  but  that  the  defendants  were  75   Tex.   531,    16  Am.   St.    Rep.    924; 

not  so  authorized,  and  by  the  breach  of  Western  Union  Tel.  Co.  v,  Jones,  81 

such  promise  the  plaintiffs  were  dam-  Tex.  271;  Western   Union  Tel.  Co.  v, 

aged,  it  was  held  that  the  partners  in  Beringer,  84  Tex.  38;  Western  Union 

San  Francisco  were  necessary  parties  Tel.  Co.   v.  Carter,  2  Tex.  Civ.  App. 

to  the   suit.     May  v.  Western  Union  624;  Western  Union  Tel.  Co.  v.  Gahan, 

TeL  Co.,  112  Mass.  90.  17  Tex.  Civ.  App.  657;  Western  UdIoq 
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Hwbud  nd  Wife.  —  The  husband  is  the  proper  party  to  bring  a 
suit  against  a  telegraph  company  for  injuries  to  his  wife  or  to 
himself  and  wife  through  failure  to  deliver  a  message,  and  the 
wife  is  not  a  necessary  party.* 

Th*  Defendant  must  of  course  be  either  the  company  to  which  the 
message  was  delivered  for  transmission  and  the  charges  were 
paid,  or  the  one  upon  whose  lines  the  default  occurred,  in  the 
case  of  connecting  companies;  but  which  one  is  the  proper  party 
defendant  in  the  latter  case  appears  to  be  not  well  settled.* 

4.  Declaration,  Petition,  or  Complaint  —  a.  Averment  of  Duty 
OF  OR  Contract  with  Company  —  in  Oeneni.  —  The  declara- 
tion, petition,  or  complaint  in  an  action  against  a  company  for 
refusal  or  failure  to  transmit  or  deliver  a  telegram  must  show 
that  it  was  the  duty  of  such  company  to  transmit  telegraphic 
messages ; '  and  if,  as  is  frequently  the  case,  the  action  is  based 
on  a  contract  between  the  parties,  the  petition  must  show  the 
existence  of  such  contract.^ 

Tel.  Co.  V,  Morrisson,  (Tex.  Civ.  App.  livered  it  to  the  addressee,  though  not 

1896)  33  S.   W.    Rep.    1025:    Western  until  the  lapse  of  a  day  from  the  time 

Union  Tel.  Co.  v.  Coffin,  88  Tex.  94.  when  it  should  have  been  delivered. 

1.  Western  Union  Tel.  Co.  v.  Cooper,  Western  Union  Tel.  Co.  t/.  Wilson,  93 
71  Tex.  507;  Western   Union  Tel.  Co.  Ala.  32. 

V,  Adams,  75  Tex.  531;  Southwestern  But  averments  that  a  message  was 

Tel.,  etc.,  Co.  v.  Dale,  (Tex.  Civ.  App.  "  sent "  and  "  delivered  "  to  the  agents 

1894)  27   S.    W.    Rep.    1059;    Western  of  the  company  are   not  sufficient  to 

Union  Tel.  Co.  v.  Feegles,  75  Tex.  537;  show  a  contract   between   the  sender 

Western  Union  Tel.  Co.  v.  Kinsley,  8  and   the   defendant.     Western    Union 

Tex.  Civ.  App.  527;  Womack  v.  West-  Tel.  Co.  v.  Henry,  87  Tex.  165. 

ern  Union  Tel.  Co.,  (Tex.  Civ.  App.  Forapetition  the  averments  of  which 

1893)  22  S.  W.  Rep.  417.     And  see  arti-  disclose  a  contract  between  the  plain- 

cle  Husband  and  Wife,  vol.  10.  p.  191.  tiff  and  the  defendant  by  the  terms  of 

2.  See  Baldwin  v.  U.  S.  Telegraph  which  the  plaintiff  for  a  valuable  con- 
Co.,  45  K.  Y.  744;  De  Rutte  v.  New  sideration  bound  himself  to  deliver 
York,  etc.,  Electric  Magnetic  Tel.  Co.,  promptly  to  the  appellant  the  message 
I  Daly  (N.  Y.)  547;  Martin  v.  Western  described,  a  breach  of  the  contract  on 
Union  Tel.  Co.,  i  Tex.  Civ.  App.  143.  the  defendant's  part,  and  actual  dam- 

8.  South  Florida  Tel.  Co.  v.  Maloney,  ages  sustained  by  the  plaintiff,  etc.,  see 

34  Fla.  338,  holding  that  an  allegation  Stuart  v.  Western  Union  Tel.  Co.,  66 

that  the  plaintiff  desired  the  company  Tex.  580. 

"  to  act  within  the  scope  of  its  busi-  Avermeitts  Showing  Contract  Botwaon 

ness  "  is  not  sufficient.  Bonofloiary  and  Ck>nipany. —  Where  the 

4.  Milliken   v.    Western  Union  Tel.  allegations  show  that  the  parties  who 

Co.,  no  N.  Y.  403.  reversinff  53  N.  Y.  sent  and  paid  for  a  message  which  was 

Super.  Ct.   Ill;    Western   Union   Tel.  not  delivered  acted  at  the  instance  and 

Co.  V,  Henry,  87  Tex.  165.  request  of  a   person  and   for  his  use 

Boffloieney  <tf  Allegations  to  Show  Con-  and  benefit,  a  contract  upon  his  part 
traot.  —  Although  the  complaint  in  an  with  ihe  company  is  shown.  Loper  </. 
action  against  a  telegraph  company  for  Western  Union  Tel.  Co.,  70  Tex.  689. 
failure  promptly  to  deliver  a  message  Demnrror  to  Complaint  Showing  Con- 
does  not  in  terms  allege  that  the  de-  traot  on  Sonday.  —  A  complaint  for  fail- 
fendant  received  and  undertook  to  ure  to  deliver  a  message  in  accordance 
transmit  and  deliver  the  message,  with  a  contract  which  on  its  face  is 
these  facts  sufficiently  appear  from  regular  and  lawful  except  that  it  was 
allegations  that  the  defendant  did  executed  on  Sunday  is  not  bad  on  de- 
transmit  the  dispatch  promptly  to  its  murrer,  because  such  a  contract  under 
office  at  a  certain  place  and  there  de-  the  laws  of  Indiana  is  merely  voidable 
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Contraet  with  Conneeting  Company.  —  The  alleged  contract  may  have 

been  made  with  the  defendant  company  as  the  operator  of  a 
connecting  line.* 

Consideratioii.  —  Although  the  complaint  should  ordinarily  show 
a  consideration  for  the  transmission  of  the  message,*  yet  the 
duty  or  contract  to  transmit  the  message  may  frequently  be  suffi- 
ciently shown  without  specific  allegations  of  consideration  or 
payment.* 

and  not  void,  and  objection  to  it  can  AUeging  GonBideration  Whare  Writtmi 

be  taken  only  by  ansvver.     Western  Message    ilot    Averred. —  In   an  action 

Union  Tel.  Co.  v.  Eskridge,  7  Ind.  App.  against  a  telegraph  company  for  dam- 

308.  ages  arising  from  the  erroneous  trans- 

1.  Alleging  Implied  Contract  with  Con-  mission  of  a  message,  a  complaint 
neoting  Company.  —  A  petition  alleging  which  does  not  allege  the  message  to 
that  a  message  was  delivered  10  a  have  been  in  writing  states  no  cause  of 
named  telegraph  company  and  that  action  if  a  consideration  for  the  com- 
such  company  immediately  delivered  pany's  undertaking  to  transmit  such 
it  to  another  company,  which  received  message  is  not  averred.  Acbeson  v. 
it  and  delivered  it  to  the  addressee,  is  Western  Union  Tel.  Co.,  96  Cal. 
sufficient  to  show  an  implied  contract  641. 

between  the  sender  of  the  message  and  8.  Showing  Contract  to  Transmit  With- 
the  connecting  company,  such  that  a  out  Alleging  Payment.  —  Under  the 
suit  for  failure  promptly  to  deliver  the  Indiana  statute,  an  action  against  a 
message  may  be  maintained  by  the  telegraph  company  for  damages  aris- 
sender  against  such  connecting  com-  ing  from  failure  to  transmit  a  mes- 
pany.  Martin  v.  Western  Union  Tel.  sage  correctly  is  sustainable  where  the 
Co.,  I  Tex.  Civ.  App.  143.  See  also  complaint  shows  that  the  plaintiff  en- 
Baldwin  V.  U.  S.  Telegraph  Co.,  45  K.  gaged  the  defendant  and  the  defendant 
Y.  744.  undertook  to  transncit  the  message. 
Pleading  and  Proof  of  Contract  with  although  it  is  not  averred  in  the  com- 
Forwarding  Company.  —  Where  the  pe-  plaint  that  anything  was  paid  for  trans- 
tilion  alleges  a  contract  with  the  de-  mission.  Western  Union  Tel.  Co.  v. 
fendant  company  for  the  transmission  Meek,  49  Ind.  53. 
of  a  message,  and  the  evidence  shows  Snilioient  Averments  of  Contract,  Pay- 
that  such  contract  was  made  with  ment,  and  Consideration.  —  A  complaint 
another  company  which  forwarded  ii  alleged  that  the  defendant  corporation, 
to  the  defendant  company,  there  is  no  whose  business  it  was  to  transmit  and 
fatal  variance.  Western  Union  Tel.  deliver  messages  by  submarine  cable, 
Co.  V.  Smith,  (Tex.  Civ.  App.  1894)  30  agteed  with  the  plaintiff  in  New  York 
S.  W.  Rep.  937.  that  upon  receipt  of  a  message  from 

2.  Alleging  Payment  to  Show  Breach  of  France  addressed  to  "Mentor,  New 
Statutory  Duty.  —  Laws  N.  Y.  1848,  c.  York,"  it  would  promptly  deliver  such 
265,  §  II,  made  it  the  duly  of  a  tele-  message  to  the  plaintiff  at  his  residence 
graph  company  doing  business  within  in  that  city;,  that  the  plaintiff  then 
the  state  to  receive  dispatches  and  on  offered  to  pay  the  defendant  in  advance 
payment  of  its  usual  charge  foe  the  for  such  service,  but  the  defendant 
transmission  of  the  dispatches  as  estab-  declined  to  accept  or  receive  such  pay- 
lished  by  the  rules  and  regulations  of  ment;  that  the  defendant  entered  the 
such  telegraph  company  to  transmit  plaintiff's  name  in  its  books  and 
them  with  impartiality  and  good  faith,  promised  to  carry  out  its  contract;  but 
In  Macpherson  v.  Western  Union  Tel.  that  the  defendant,  having  received 
Co.,  52  N.  Y.  Super.  Ct.  232,  it  was  such  message,  had  neglected  to  deliver 
held  that  a  complaint  under  this  stat-  it  as  agreed,  in  consequence  whereof 
ute,  there  being  no  contract  between  the  plaintiff  suffered  loss,  etc.  It  was 
the  parties,  did  not  show  any  breach  held  on  demurrer  that  the  contract  was 
of  duty  on  the  part  of  the  defendant  sufficiently  shown  without  further  alle- 
where  it  did  not  allege  payment  of  the  gations  of  payment  or  consideration, 
usual  charge  for  transmitting  the  mes-  Milliken  v.  Western  Union  Tel.  Co., 
sage,  nor  any  fact  showing  a  waiver  of  no  N.  Y.  403,  reversing  53  N.  Y.  Super, 
such  payment  by  the  defendant.  Ct.  in. 
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^0  in  Writing.  —  In  order  to  fix  the  duty  of  sending  and 
delivering  a  message  it  is  not  always  essential  to  aver  that  the 
message  offered  was  in  writing.^ 

i.  Description  of  Message. — Ordinarily  the  complaint 
should  give  a  description  of  the  message  alleged  to  have  been 
delayed  or  altered,  preferably  by  setting  it  out  at  length,*  and  if 
errors  are  made  in  such  averments  they  may  be  corrected  by 
amendment  provided  no  new  cause  of  action  be  introduced.' 

c.  Averment  of  Wilfulness,  Negligence,  and  Delay.  — 
In  an  action  for  refusal  to  transmit  a  telegraphic  message  the 
declaration  should  allege  that  the  refusal  of  the  defendant  was 
wrongful  or  wilful,^  and  in  an  action  for  nondelivery  or  delay 
or  the  alteration  of  such  a  message  the  declaration  must  allege 

1.  CmtoaATj  Afloeptanoe  of  Xanage  by  jury  ought  to  determine  whether  the 
Teltphone.  —  Where  the  petition  avers  message  pleaded  was  proved  in  sub- 
that  it  was  the  custom  of  the  tele-  stance  by  the  evidence.  Western  Union 
graph  company's  employees,  known  to  Tel.  Co.  v,  Hinkle,  3  Tex.  Civ.  App. 
the  company,  10  receive  and  transmit  518. 

messages  over  telephones,  and  that  Petition  Belating  to  More  Penoni  than 
the  message  in  question  was  sent  over  Mentioned  in  Xeisage. —  In  an  action 
a  telephone  and  received  by  its  opera-  against  a  telegraph  company  for  failure 
tor  and  a  contract  made  to  send  it,  an  promptly  to  transmit  a  telegram  re- 
exception  to  the  petition  because  the  questing  a  physician  to  attend  a  sick 
message  was  not  alleged  to  be  in  writ-  child,  the  fact  that  the  petition  alleges 
ing  will  be  overruled.  Texas  Tel.,  that  the  plaintiff  had  two  sick  children 
etc.,  Co.  V.  Seiders,  9  Tex.  Civ.  App.  at  the  time,  whereas  the  telegram  set 
431.  out  in  the  petition  related  to  but  one 

UnwrittOB  XaiMgi  Aeotptod  and  Trans-  child,  does  not  make  the  petition  sub- 
mitted.—  In  an  action  against  a  tele*  ject  to  general  demurrer  nor  the  mes- 
graph  company  for  failure  promptly  to  sage  inadmissible  in  evidence.  Western 
deliver  a  message,  an  objection  that  Union  Tel.  Co.  v,  Pelzer,  (Tex.  Civ. 
the  complaint  does  not  allege  that  the  App.  1896)  35  S.  W.  Rep.  836. 
message  was  in  writing  and  hence  In  an  Action  Before  a  Justice  for  negli- 
shows  no  duty  on  the  part  of  the  de-  gent  ( rror  in  the  transmission  of  a 
fendant  to  transmit  it  is  without  merit  telegram,  a  statement  which  did  not  set 
where  the  averments  of  the  complaint  out  the  language  of  the  telegram  has 
show  that  the  message,  whether  verbal  been  held  sufficient.  Lee  v.  Western 
01  written,  and  whether  there  was  or  Union  Tel.  Co.,  51  Mo.  App.  375. 
was  not  any  duty  to  receive  it  as  8.  Amendment  as  to  Signers  of  Message, 
offered,  was  so  received  and  trans-  —  Where  the  petition  in  setting  out  the 
mitted  to  the  company's  office  at  the  telegram  makes  an  erroneous  state- 
point  of  destination;  and  the  company  ment  as  to  the  signers  of  the  message, 
cannot  be  heard  to  excuse  itself  for  the  court  may  allow  an  amendment  to 
unreasonable  delay  in  delivering  the  correct  the  error.  Western  Union  Tel. 
message  from  that  office  on  the  ground  Co.  v.  Bo  wen,  84  Tex.  476. 
that  it  was  under  no  obligation  to  re-  Amendment  as  to  Language,  Tignros, 
ceive  it  in  the  first  instance.  Western  and  Conditions.  —  An  amendment  cor 
Union  Tel.  Co.  v,  Wilson,  93  Ala.  recting  an  error  in  the  language  of  the 
32.  telegram  set  out  in  the  declaration  or 

8.  Pleading  and  Proof  as  to  Date  and  in  the  figures  and  conditions  therein  is 

Wording. —  Where,  in  an  action  to  re-  properly  allowed  under  Code  Ga.  1882, 

cover    damages   for   mental   suffering  g  3479  {2  Code  1895,  ^  5097),  where  no 

caused  by  the  failure  promptly  to  de-  new  cause  of  action  is  set  out  and  the 

liver  a  telegram,  the  message  is  set  oui  amendment  is  merely  to  harmonize  the 

in  the  pleading  and  the  evidence  shows  allegata  et probata.     Western  Union  Tel. 

that  but  one  message  was  sent,  a  dis-  Co.  v.  Shotter,  71  Ga.  760. 

crepancy  as  to  the  date  and  wordine  4.  South  Florida  Tel.  Co.  c.  MaIoDey» 

does  not  constitute  a  variance,  but  the  34  Fla.  33d, 
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negligence  on  the  part  of  the  defendant  if  it  is  desired  to  present 
such  issue.* 

Deflnitenew  and  Certainty.  —  The  allegations  of  negligence  and  delay 
must  be  sufficiently  specific  and  certain  and  free  from  incon- 
sistencies.* 

Contributory  Negligonoe. —  As  in  other  cases,  where  the  petition 
does  not  show  the  plaintiff  to  have  been  guilty  of  contributory 
negligence,  he  need  not  allege  facts  relieving  him  of  such 
negligence.* 

d.  Averment  of  Proximate  Cause.  —  The  plaintiff  must 
allege  that  the  negligence  or  delay  of  the  defendant  in  transmit- 
ting or  delivering  the  message  was  the  proximate  cause  of  the 

1.  Washington,  etc.,  Tel.  Co.  v.  Hob-  cause  of  action  was  held  sufficient  with- 
son,  15  Gratt.  (Va.)  122.  out  setting  out  the  language  of  the  tei- 

Declaration  in  Action  for  Unauthorized  egram  or  pointing  out  wherein  the 
Delivery.  —  In  an  action  against  a  tele-  mistake  complained  of  consisted  other- 
graph  company  for  delivering  a  mes-  wise  than  by  stating  that  the  telegram 
sage  never  sent,  the  declaration  alleging  had  been  negligently  altered, 
that  the  defendant  falsely  represented  Averment  of  Unreasonable  Delay  Hot 
that  it  was  authorized  to  deliver  such  Inoonsistent. —  An  averment  in  a  peti- 
a  message  and  thereby  caused  the  lion  that  a  message  was  duly  sent  and 
plaintiff  to  suffer  damage,  it  is  not  delivered  is  not  inconsistent  with  an 
necessary  to  allege  that  the  delivery  allegation  that  the  reply  was  delivered 
was  done  with  intent  to  deceive  or  that  in  less  time  than  was  required  for 
the  message  was  false  within  the  the  transmission  and  delivery  of  the 
knowledge  of  the  defendant.  Such  an  original  message,  but  that  nevertheless 
action  is  not  for  deceit,  but  is  in  the  latter  was  unreasonably  delayed, 
the  nature  of  a  false  warranty  against  These  two  allegations  are  not  necessa- 
one  acting  as  agent  who  represents  rily  inconsistent,  because  the  circum- 
that  he  has  authority  when  he  has  stances  may  have  been  such  as  to 
none.  Nor,  in  such  an  action  for  require  more  time  to  send  and  deliver 
false  representations,  is  it  necessary  the  first  message  than  was  necessary 
for  the  plaintiffs  to  allege  that  they  for  the  reply.  Western  Union  Tel. 
used  due  care  and  diligence  toascertain  Co.  v.  Cocke,  (Tex.  Civ.  App.  1893)  2a 
whether  the  representations  were  true.  S.  W.  Rep.  1005. 

May  V,  Western  Union  Tel.  Co.,  112  Immateral  Variance  as  to  Time  of  DeliT- 

Mass.  90.  ery. —  Where  the  contract  is  correctly 

2.  Yagoe  and  Indefinite  Allegations  of  stated  in  the  petition,  and  the  breach  is 
Negligonoe.  —  In  an  action  against  a  alleged  to  consist  in  the  fact  that  the 
telegraph  company  for  negligently  fail-  defendant  failed  to  deliver  a  telegram 
ing  to  deliver  a  message,  allegations  of  before  the  plaintiff  had  shipped  stock 
negligence  in  the  employment  and  se-  which  such  telegram  advised  him  not 
lection  of  incompetent  operators,  which  to  ship,  the  fact  that  the  evidence 
are  vague  and  indefinite  and  uncon-  shows  the  receipt  of  the  telegram  to 
nected  with  allegations  of  facts  show-  have  been  one  day  later  than  alleged 
ing  negligent  acts  on  the  part  of  the  in  the  petition  is  not  material.  -West- 
operators,  resulting  in  loss,  cannot  be  crn  Union  Tel.  Co.  v.  Linney,  (Tex. 
deemed  sufficient  to  support  a  claim  Civ.  App.  1894)  28  S.  W.  Rep.  234, 
for  exemplary  damages.  Daniel  v.  riViw;?  Western  Union  Tel.  Co.  v.  H inkle 
Western    Union     Tel.    Co.,    61    Tex.  3  Tex.  Civ.  App.  518. 

452.  And  see  generally  article  Dkfinite- 

Jnstioo's  Conrt  ~  General  Statement  of  ness    and    Certainty    in   Pleadings, 

Negligent  Alteration.  —  In  Lee  v.  West-  vol.  6,  p.  246. 

cm  Union  Tel.  Co.,  51  Mo.  App.  375,  3.  Mitchell  v.  Western   Union   Tel. 

which  was  an  action  before  a  justice  Co.,  5  Tex.  Civ.   App.   527.     And  see 

for  a  negligent  error  in  the  transmis-  generally  article  Contributory  Nbgli- 

sion  of  a  telegram,  the  statement  of  the  gence,  vol.  5,  p.  i. 
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injury  or  matter  of  complaint ;  ^  and  if  the  petition  avers  facts 
showing  that  the  plaintiff  s  injury  was  not  caused  by  any  fault  or 
error  of  the  company  it  will  be  bad  even  after  verdict.*  In 
order  to  show  the  proximate  cause  of  the  injury  it  is  frequently 
necessary  for  the  petition  or  complaint  to  contain  averments 
showing  that  the  purpose  for  which  the  telegram  was  sent  could 
have  and  would  have  been  effected  upon  its  prompt  delivery.' 
If  the  averments  of  the  plaintiff's  pleading  are  sufficient  to  show 

1.  Vomiiial   Damagw   Where  AUegtd  2.  Western  Union  Tel.  Co.  v.  Reed, 

Proximate  Oaoie  Hot  FroTod. —  Unless  96  I nd.  195. 

the  special  injury  alleged  to  have  been  Indefinite  Oljeotloii  to  Petition.  —  In  an 
caused  by  delay  in  transmitting  a  tele*  action  to  recover  damages  for  failure 
gram  is  proved  to  have  been  caused  by  to  deliver  a  message,  by  reason  of 
such  delay,  only  the  amount  paid  for  which  the  plaintiff  was  prevented  from 
transmitting  the  message  can  be  recov-  seeing  his  mother  before  she  died,  an 
ered.  Cutts  v.  Western  Union  Tel.  objection  that  the  petition  is  insuffi- 
Co.,  71  Wis.  46.  cient  because  it  shows  that  the  plain- 
Coot  of  Trip  Hot  Alleged  as  Prozimato  tiff's  failure  to  see  his  mother  was  due 
Oboso.  —  Where  the  complaint  alleges  to  other  causes  unconnected  with  the 
that  if  a  telegraphic  message  had  been  defendant's  negligence,  without  men- 
promptly  delivered  the  plaintiff  would  tioning  what  such  other  causes  were, 
have  made  a  trip  to  his  sick  brother  at  is  too  indefinite.  Erie  Tel.,  etc.,  Co. 
once  and  would  have  arrived  in  time  v.  Grimes,  82  Tex.  89. 
for  the  funeral,  there  is  nothing  to  8.  Showing  Intent  to  Go  to  Siok Xother. 
show  that  the  failure  to  deliver  the  —  Allegations  that  the  negligent  omis- 
message  was  the  cause  of  the  plaintiff's  sion  of  the  defendant  telegraph  corn- 
trip,  and  the  expense  of  such  trip  can-  pany  prevented  the  plaintiff  from  going 
not  be  recovered.  Western  Union  Tel.  to  see  her  mother,  and  that  had  the 
Co.  V,  Cain,  14  Ind.  App.  115.  message  been  delivered  promptly  she 
Disruption  of  Home  Hot  Shown  to  Be  would  have  been  able  to  go  and  would 
Proximate  Canee.  —  A  complaint  alleg-  have  seen  her  mother  before  the  latter's 
ing  that  in  consequence  of  the  failure  death,  are  sufficient  to  show  an  intent 
of  the  defendant  to  transmit  a  message  and  desire  on  her  part  to  go  had  she 
sent  to  the  plaintiff  by  his  son  the  received  the  message  promptly.  Wesl- 
plaintiff  remained  ignorant  of  the  ill-  ern  Union  Tel.  Co.  v,  Eskridge,  7  Ind. 
ness  of  his  child  until  after  her  death,  App  208. 

and  that  because  of  his  apparent  neglect  Alleging  Ability  to  Pnrdhaee  and  Ship 
in  not  responding  to  such  message  his  as  Direoted.  —  In  Ferguson  v.  Anglo- 
wife  and  children  have  become  es-  American  Tel.  Co.,  151  Pa.  St.  211,  the 
tranged  and  his  home  broken  up,  and  plaintiffs'  statement  averred  that  the 
he  has  suffered  great  mental  anguish  plaintiffs  telegraphed  their  correspond- 
and  distress,  shows  no  ground  for  re-  ent  to  purchase  certain  goods  at  a 
covery  of  more  than  nominal  damages,  specified  price  providing  they  could  be 
since  the  failure  to  transmit  the  mes-  shipped  by  a  certain  vessel;  that  rely- 
sage  cannot  be  considered  the  direct  ing  on  the  transmission  of  the  message 
or  proximate  cause  of  the  disruption  in  due  course,  the  plaintiffs  sold  the 
of  the  plaintiff's  family.  McBride  v,  goods  to  arrive  on  such  vessel;  and 
Sunset  Telephone  Co.,  96  Fed.  Rep.  81.  that  the  message  was  not  delivered  in 
Abandonment  of  Coont  Based  on  Wrong  due  course,  but  was  delayed  several 
Theory.  —  Where  the  real  controversy  days  after  the  vessel  had  sailed,  in  con- 
binges  upon  a  count  in  the  declaration  sequence  of  which  the  plaintiffs  were 
charging  a  failure  of  the  defendant  unable  to  deliver  the  goods.  It  was 
to  transmit  a  message  instructing  held  that  the  statement  was  defective 
the  plaintiff's  agent  to  buy  a  certain  in  not  averring  that  at  the  time  when 
piece  of  land,  so  much  of  the  plaintiff's  the  order  should  have  been  delivered 
declaration  as  counts  upon  that  mes-  in  due  course  the  goods  could  have 
sage  as  the  acceptance  of  an  offer  to  been  purchased  at  the  price  named, 
sell  should  be  abandoned.  Alexander  and  that  if  purchased  they  could  have 
9. Western  Union  Tel.  Co.,  67  Miss.  386.  been  shipped  as  directed. 
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that  the  plaintiff's  injury  resulted  directly  or  proximately  from  the 
defendant's  fault,  the  special  damages  claimed  are  recoverable.^ 

e.  Averment  of  Knowledge  of  and  Notice  to  Company 

—  (i)  In  General,  —To  entitle  the  plaintiff  to  recover  special 
damages  for  the  failure  or  refusal  of  a  telegraph  company  to 
transmit  and  deliver  a  telegram,  where  the  damages  are  not  such 
as  would  naturally  and  proximately  result  from  such  failure  or 
refusal,  the  petition  must  allege  that  at  the  time  when  the  plain- 
tiff offered  the  telegram  for  transmission  the  defendant  had  knowl- 
edge that  its  failure  to  transmit  and  deliver  the  message  might 
result  in  causing  such  special  damages  to  the  plaintiff.' 

Averments  that  Plaintiff  Personally  Grimes,  89  Tex.  89.  See  also  Loper  v. 
Could  Eave  Effected  Objeet.  —  In  an  ac-  Western  Union  Tel.  Co.,  70  Tex.  689. 
tion  to  recover  for  failure  to  deliver  Loss  of  Contracts.  —  A  petition  stating 
a  telegram  to  the  plaintiff  from  his  thai  the  plainti£f's  agent  at  a  certain 
agent,  informing  him  that  water  on  place  wired  him  that  he  had  secured 
his  ranch  was  getting  low  and  asking  contracts  for  threshing  a  quantity  of 
him  to  come  out,  the  petition  alleged  grain  and  that  the  plaintiff  immediately 
that  the  cattle  on  the  ranch  needed  a  wired  the  agent  that  he  would  ship  the 
large  supply  of  water,  and  that  such  machinery  at  once,  but  that  by  reason 
supply  could  be  secured  only  by  the  of  the  negligent  failure  to  deliver  this 
plaintiff,  special  negotiations  in  his  message  the  parties  with  whom  the 
behalf  with  third  parties  being  neces-  agent  had  contracted,  not  knowing 
sary  to  effect  the  desired  arrange-  that  such  contract  had  been  accepted, 
ments;  that  the  plaintiff's  presence  had  made  other  arrangements,  shows 
was  necessary  to  make  such  arrange-  that  the  defendant's  negligence  was 
ments,  and  that  they  could  have  been  the  cause  of  the  less  of  the  contracts 
made  by  the  plaintiff  in  time  to  pre-  mentioned  and  the  consequent  injury 
vent  the  alleged  damage  to  the  cattle,  to  the  plaintiff's  business.  Western 
On  special  exceptions  to  the  petition  it  Union  Tel.  Co.  v,  Bowen,  84  Tex.  476. 
was  held  that  it  was  not  necessary  that  2.  Western  Union  I'el.  Co.  v.  Lively, 
the  plaintiff  should  have  set  out  in  his  (Tex.  App.  1891)  15  S.  W.  Rep.  197, 
petition,  further  than  was  done,  the  citing  Western  Union  Tel.  Co.  v,  Mc- 
facts  showing  why  he  alone  and  not  Kinney,  2  Tex.  App.  Civ.  Cas.,  §645. 
his  agent  could  procure  the  necessary  See  also  Mitchell  v.  Western  Union 
supply  of  water,  nor  to  state  how  or  in  Tel.  Co.,  5  Tex.  Civ.  App.  527. 
what  manner  or  from  what  particular  Notice  that  Plaintiff  Wonld  lose  Pro- 
persons  he  could  have  obtained  it,  nor  fessional  Foe.  — Where  the  action  against 
to  state  more  definitely  the  reasons  why  a  telegraph  company  was  only  fordam- 
the  agent  could  not  negotiate  with  such  ages,  and  not  for  any  actual  injury 
third  persons  for  the  water.  The  es-  done  to  character,  properly,  or  person, 
sential  facts  were  alleged,  and  the  rest  and  the  complaint  alleged  negligence 
was  matter  of  proof.  Mitchell  v.*  West-  in  the  delivery  of  a  telegraphic  mes- 
ern  Union  Tel.  Co.,  5  Tex.  Civ. App.  sage,  causing  the  plaintiff's  failure  to 
527.  realize    a  fee  for  professional  services 

1.  Xontal  Angnish.  —  In  TVjra;  where  which  he  otherwise  would  probably 
the  complaint  shows  that  the  negligent  haire  received,  it  was  intimated  that 
failure  of  the  defendant  to  deliver  tele-  the  complaint  should  have  contained  a 
grams  was  the  direct  cause  of  the  distinct  allegation  that  the  defendant 
plaintiff's  being  deprived  of  the  privi-  company  or  its  agent  had  notice  of  the 
lege  of  being  present  at  the  funeral  of  damages  that  would  result  to  the  plain- 
his  relative,  it  shows  a  case  in  which  tiff  by  the  loss  of  the  fee  for  profes- 
damages  for  injuries  to  the  feelings  sional  services  in  case  the  message 
and  mental  suffering  are  recoverable,  was  not  delivered  with  usual  prompt- 
Western  Union  Tel.  Co.  v.  Erwin,  ness,  and  that  he,  the  plaintiff,  was 
(Tex.  1892)  19  S.  W.  Rep.  1002;  Loper  ready  and  willing  to  perform  his  part 
V,  Western  Union  Tel.  Co.,  70  Tex.  of  the  contract  but  was  prevented  from 
689.    See  also  Erie  Tel.,  etc.,  Co.  v.  so  doing  by  the  tardy  delivery  of  the 

616  Volume  XXI. 


lAiioni  TELEGRAPHS  AND  TELEPHONES,  for  DammgM. 

dpher  TeltgnuBB.  —  This  rule  is  strictly  applied  in  cases  of  cipher 
telegrams.  ^ 

Where  Dunagee  for  Mental  Angvieh  Are  Claimed.  —  Likewise  this  rule  is 
applied  with  certain  modifications,  where  damages  for  mental 
anguish  are  claimed.' 

(?)  Notice  from  Message  Itself,  —  Where  the  message  itself,  as 
set  out  in  the  petition,  is  of  such  a  character  as  to  show  on  its 
face  its  importance  and  the  result  of  delay  in  its  delivery,  aver- 
ments that  the  company  was  notified  of  the  facts  of  the  case  and 
the  damages  likely  to  result  from  its  negh'gence  are  not  necessary.* 
But  where  the  petition  alleges  the  giving  of  information,  out- 
side of  the  message,  to  the  operator  by  the  sender  at  the  time  of 

message.      Mood    v.   Western  Union  Porter,  (Tex.  Civ.  App.  1894)  26  S.  W. 

Tel.  Co.,  40  S.  Car.  524.  Rep.  866;  Western  Union  Tel.  Co.  v, 

1.  ATerring  Notioe  of  Importanoe  of  Linn,  (Tex.  App.  1893)  23  S.  W.  Rep. 
Cipher  TelegranL  —  It  is  established  in  895. 

Texas  that  in  the  case  of  a  cipher  tele-  Objeet  of  Xoisage  Shown  upon  Its  laoe. 

gram  the  sender  can  recover  only  nom-  —  A  telegram  stating  serious  illness  or 

inal  damages  for  the  negligent  trans-  death    and  asking  the    addressee    to 

mission  or  delay  unless  he  alleges  and  come,  etc.,  will  put  the  company  on 

proves  that  the  company,  at  the  time  notice   that  *'  its  object  was  to  afford 

of  receiving  the  telegram  for  transmis-  the  party  an  opportunity  to  attend  upon 

sion,   had   Icnowledge  that  it   was  of  his  relative  in  his  last  sickness  or  to 

value  and  importance.    Western  Union  be  present   at  the  funeral  in   case  of 

Tel.  Co.  V.  McKinney,   2  Tex.   App.  death,"  and  averments  in  the  petition 

Civ.  Cas.,  §  644;  Harrison  v.  Western  to  this  effect  do  not  seem  to  be  neces- 

Union  Tel.  Co.,  3  Tex.  App.  Civ.  Cas.,  sary.     Western  Union  Tel.  Co.  v.  Linn, 

§^43.  See  also  Daniel  V.  Western  Union  (Tex.  Civ.  App.   1893)  23  S.  W.  Rep. 

Tel.  Co.,  61  Tex.  453.     But  as  general  895,  citing  Western   Union  Tel.  Co.  v. 

notice  of  the  value  and  importance  of  Adams,  75  Tex.  531;  Western  Union 

the  message  is  all  that  is  required,  it  Tel.   Co.   v,   Moore,  76  Tex.  66;   and 

is  not  necessary  to  allege  thu  the  com-  Western  Union  Tel.  Co.  v,  Feegles,  75 

pany  was  apprised  of  the  details  of  the  Tex.   537.     See  also  Western    Union 

transaction  to  which  the  cipher  mes-  Tel.  Co.  v,  Eskrid^e,  7  Ind.  App.  208. 

sage    related.      Harrison    v.   Western  Xeoiage  Showing  Damagee  from  Mental 

Union  Tel.  Co.,  3  Tex.  App.  Civ.  Cas.,  Anguish   Contemplated.  —  Where    it    is 

§43.  alleged  that  the  agent  was  informed 

2.  Western  Union  Tel.  Co.  v.  Simp*  that  the  addressee  ani  the  sender  of 
son,  73  Tex.  422;  Loper  v.  Western  the  dispatch  were  mother  and  son. 
Union  Tel.  Co.,  70  Tex.  689.  and  the  face  of  the  dispatch  showed  that 

8.  Votloeof  Solationsliip  Where  Tele-  the  sender  was  very  sick  and  that  the 
gram  flhowi  ttdkneis  or  Death.  —  When  summons  to  come  to  him  was  urgent, 
the  general  nature  of  the  communica-  it  sufficiently  appears  that  the  damages 
tion  is  plainly  described  by  its  terms,  sought  for  mental  anguish  were  con- 
as  when  it  relates  to  sickness  or  death,  tern  plated  by  the  parlies  at  the  time 
if  the  agent  receiving  it  desires  informa-  when  the  message  was  received  by  the 
tion  about  the  parties  concerned  he  defendant's  agent.  Loper  v.  Western 
should  seek  this  from  the  sender;  and  if  Union  Tel.  Co  ,  70  Tex.  689. 
he  fails  to  do  so  his  principal  is  charged  Averment  of  Confidenoe  in  Phytieian 
with  the  information  which  inquiries  Telegraphed  For.  —  In  a  petition  to  re- 
would  have  developed.  The  recital  of  cover  damages  for  failure  promptly  to 
such  a  telegram  in  the  petition  relieves  transmit  and  deliver  a  telegram  re- 
the  pleader  of  the  necessity  of  averring  questing  the  attendance  of  a  physician 
that  the  defendant  had  notice,  when  it  on  a  sick  child,  an  allegation  that  the 
contracted  to  send  the  message,  of  the  plaintiff  had  great  confidence  in  the 
relationship  existing  between  the  plain-  physician  sent  for  will  not  be  stricken 
tiff  and  the  person  spoken  of  in  the  out;  but  such  allegation  is  perhaps  not 
message.     Western  Union  Tel.  Co.  v,  necessary,  since  the  defendant  might 
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the  sending,  a  sufficient  predicate  is  laid  for  the  recovery  of  dam- 
ages naturally  resulting  in  view  of  the  facts  communicated,  with- 
out regard  to  the  inferences  that  might  be  drawn  from  the  tele- 
gram itself.^ 

/.  Averment  of  Damages  —  (i)  In  General  —  L^toax  taiwsj  m 
SunagM.  —  In  order  for  the  plaintiff  to  recover  any  kind  of  dam- 
ages»  nominal  or  otherwise,  in  an  action  for  failure  promptly  or 
correctly  to  deliver  a  telegram,  the  complaint  must  show  that  the 
plaintiff  has  in  some  way  been  injured  and  damaged.' 

SpeoUl  DamagM.  —  Special  and  consequential  damages  in  this  as 
in  other  actions  cannot  be  recovered  unless  they  are  alleged  in 
the  complaint,  no  evidence  of  such  special  damages  being  admis- 
sible without  allegations  thereof.' 

have  understood  that  it  was  the  plain-  tained  by  him  such  as  to  authorize  him 

tiff's  confidence  in  the  physician  that  lo  maintain  an  action.    Clay  f'.  Western 

induced  the  plaintiff  to  telegraph  for  Union  Tel.  Co.»  8i  Ga.  285. 

him  and  not  for  some  other  physician.  Showing  Damage  from  Lots  of  Contem- 

Western    Union  Tel.   Co.    v,    Pelzer,  plated  Sale  of  Cotton. —  In  South  Caro- 

(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  836.  Una  a  complaint  to  recover  damages 

1.  Ward  V.  Western  Union  Tel.  Co.,  for  failure  to  deliver  a  message  direct- 
(Tex.  Civ.  App.  i8q9)  51 S.  W.  Rep.  259.  ing  a  sale  of  cotton  in  the  future  must 

Notioe  that  Purpose  Ezproisod  in  Tela-  contain  allegations  of  facts  showing 
gram  Was  Afterwards  Changed.  —  Where  the  legality  of  such  contract  or  sale 
a  message  was  sent  to  a  person  calling  under  Civ.  Stat.  S.  Car.,  §  1859,  male- 
him  home  because  of  his  grandfather's  ing  a  contract  or  agreement  for  the 
serious  illness,  and  such  party  replied  sale  of  cotton  at  a  future  time  void 
by  message  that  he  could  not  come,  it  unless  the  vendor  actually  owned  the 
was  held  that  a  petition  to  recover  dam-  cotton  at  the  time  when  the  contract 
ages  for  failure  promptly  to  deliver  a  was  made  or  both  parties  to  the  con- 
third  telegram  sent  to  such  person  tract  intended  bona  fide  actually  to  de- 
would  not  support  an  action  where  he  liver  the  cotton  and  not  mereljr  to 
did  not  aver  that  he  ever  notified  the  speculate  in  its  rise  and  fall.  Gist  v. 
company  of  a  change  of  his  purpose  Western  Union  Tel.  Co.,  45  S.  Car.  344. 
expressed  in  his  reply  to  the  first  Soffleient  Showing  of  Sabstsatial  In- 
message.  Western  Union  Tel.  Co.  v.  Jury.  —  Substantial  injury  to  the  plain- 
Henry,  87  Tex.  165.  tiff  is  shown  by  a  complaint  alleging 

2.  See  Western  Union  Tel.  Co.  v,  that  by  reason  of  the  failure  of  a  tele- 
Rosentreter,  80  Tex.  406.  graph  company  promptly  to  deliver  a 

Alleging  Ctome  Iiyiiry  to  PlaintifT.  —  message    relating  to  a  debt  owing  to 

Allegations  that  in  consequence  of  the  the  plaintiff  the  latter  had  lost  his  debt 

defendant's  delay  in  delivering  to  the  and  had  been  prevented  from  collecting 

plaintiff  a  telegram  from  a  customer,  it  because  the  debtor  had  converted  his 

accepting  a  certain  commercial   offer  property  into  money  and  left  the  state, 

made,  the  customer  was  damaged  and  Bierhaus  v.  Western  Union  Tel.  Co.,  8 

demanded  payment  therefor  from  the  Ind.  App.  246. 

plaintiff,  threatening  to  sue  therefor,  8.  Acheson  v.    Western  Union  Tel. 

are   insufficient  as  showing  no  injury  Co.,  96  Cal.  641;  Western  Union  Tel. 

whatever  to  the  plaintiff.     Pacific  Pine  Co.  v,  Graham,  i  Colo.  230;  Barrett  v. 

Lumber  Co.   v.   Western   Union  Tel.  Western  Union  Tel.  Co.,  42  Mo.  App. 

Co.,  123  Cal.  428.  542;  Mood  v.  Western  Union  Tel.  Co., 

Showing  Aotaal  Damage  Sustained. —  40  S.   Car.    524.     See   also  Walser  v, 

A  declaration  alleging  the  failure  of  Western  Union  Tel.  Co.,   114  N.  Car. 

the  telegraph  company  to  deliver  to  the  440. 

plaintiff  a  message  directing  him  to  In  an  Aetlon  in  a  Joftioo's  Court  tore- 

meet  a  specified  train,  there  to  render  cover  for  the  erroneous  transmission 

certain  *ser  vices  which  would  have  re-  of  a  message  special  damages  maybe 

suited  in  considerable  profit  to  him,  claimed  and  recovered  although  they 

does  not  show  any  actual  damage  sus-  are  not  pleaded.    The  rule  as  to  alleged 
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Banota,  Cantiiigaiit,  or  SpaaolatiTa  Damagaa.  —  The  damages  alleged  in 
the  petition  must  not  be  too  remote,  uncertain,  contingent,  or 
speculative,  ^  and  in  order  to  recover  more  than  nominal  dam- 
ages for  failure  to  transmit  a  message  the  complaint  should  allege 
such  damages  as  can  be  considered  the  natural  result  of  the 
breach  of  contract  within  the  contemplation  of  the  parties  when 
the  message  was  sent.* 

Examplary  Damagaa.  —  If  the  recovery  of  exemplary  damages  is 
desired  the  facts  showing  that  the  plaintiff  is  entitled  to  such 
damages  should  be  alleged.' 

Btatamant  of  Partieulara.  —  The  petition  should  allege  with  suffi- 
cient particularity  the  facts  and  circumstances  necessary  to  be 
known  in  order  to  determine  the  correct  measure  of  damages.^ 

(2)  Mental  Anguish.  —  Although  there  is  some  conflict  of 
authority,  it  appears  to  be  the  better  doctrine  that  damages  for 

special  damages  which  is  strictly  ap-  ages  in  a  suit  for  failure  to  transmit 

plied  in  courts  of  record  does  not  ob-  and  deliver  a  telegram  cannot  be  suc- 

tain  in  iastices' courts.     Lee  v.  Western  cessfully  based  upon  an  allegation  of 

Union  Tel.  Co.,  51  Mo.  App.  375.     See  gross  negligence  upon  the  part  of  the 

also  article  Justices  of  the  Peace,  appellant's    servants  and  employees, 

vol.  13,  p.  664.  Western  Union  Tel.  Co.  v,  Goodsey,  4 

In  AottonforPtnalty.  — In  Little  Rock,  Tex.  App.  Civ.  Cas.,  §  123. 
etc.,  Tel.  Co.  v.  Davis,  41  Ark.  79,  it  4.  Avermanta  Belativa  to  Loss  of  8ala. 
was  held  that  although  in  a  common-  — A  plaintiff  cannot  recover  profits  in 
law  action  against  a  telegraph  company  an  action  for  nondelivery  of  a  telegram 
for  negligence  in  failing  to  transmit  ordering  a  shipment  of  oil,  where  the 
or  deliver  a  message  nominal  damages  declaration  contains  no  special  aver- 
only  can  be  recovered  unless  actual  ment  of  the  loss  of  profits  and  there  are 
damages  are  alleged  and  proved,  yet  no  averments  showing  the  nature, 
in  a  suit  under  Gantt*s  Dig.  Ark.,  kind,  value,  or  quantity  of  the  oil  the 
§5721,  no  actual  damage  need  be  sale  of  which  was  lost.  Western  Union 
alleged  or  proved,  since  the  statute  Tel.  Co.  v.  Graham,  i  Colo.  230. 
fixed  a  penahy  to  be  recovered  whether  See  also  Houston,  etc.,  R.  Tel.  Co. 
the  actual  damage  were  great  or  v,  Davidson,  15  Tex.  Civ.  App. 
small.  See  also  article  Penalties  and  334. 
Penal  Actions,  vol.  16,  p.  229.  Loss  on  Stoek  Shippod  to  Certain  Xarkat. 

1.  Western  Union  Tel.  Co.  v.  Smith,  —  A  petition  in  an  action  for  loss 
76  Tex.  253;  Mitchell  v.  Western  caused  by  the  failure  to  deliver  to  the 
Union  Tel.  Co.,  5  Tex.  Civ.  App.  527.  plaintiff  a  telegram  advising  him  not  to 
See  also  Kenyon  v.  Western  Union  ship  cattle  to  a  certain  market  suffi- 
Tel.  Co.,  100  Cal.  454;  Alexander  v,  ciently  shows  the  plaintiff's  damage 
Western  Union  Tel.  Co.,  66  Miss.  161;  where  the  price  of  cattle  at  the  place 
Western  Union  Tel.  Co.  v,  Bowen,  84  of  shipment  and  the  price  paid  for  them 
Tex.  476;  Western  Union  Tel.  Co.  v.  at  the  place  to  which  they  were  sent 
Gossett,  15  Tex.  Civ.  App.  52.  are  set  out.     Western  Union  Tel.  Co. 

2.  Western  Union  Tel.  Co.  v.  Smith,  v.  Linney,  (Tex.  Civ.  App.  1894)  28  S. 
76  Tex.  253.     See  also  supra,  IV.  4.  d.  W.  Rep.  234. 

Averment  of  Proximate  Cause;  IV.  4.  Yarianoa    in    Pleading    and    Proot  — 

e.  Averment  of  Knowledge  of  and  Notice  Where  the  petition  alleges  as  special 

to  Company,  damages,  resulting  from  I  he  failure  to 

8.  Western  Union  Tel.  Co.  v.  Good-  deliver  a  telegram,  a  loss  on  stock  sent 
sey,  4  Tex.  App.  Civ.  Cas.,  §  123;  to  and  sold  in  a  certain  market,  the 
Walser  v.  Western  Union  Tel.  Co.,  114  allegations  are  not  sustained  bv  proof 
N.  Car.  44X).  See  also  McAllen  v,  of  loss  on  stock  shipped  and  sold  else- 
Western  Union  Tel.  Co..  70  Tex.  243.  where.     Barrett  v.  Western  Union  Tel, 

Claim  Based  on  Allegation  of  Orosa  Heg-  Co.,  42  Mo.  App.  542.     And  see  geo- 

UgflOMa.  —  A  claim  for  exemplary  dam-  e tally  article  Variances. 
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mental  anguish  caused  by  delay  in  delivering  a  telegram  cannot 
be  recovered  unless  specially  alleged.^  Indeed,  it  has  been  held 
that  where  the  only  damage  alleged  in  the  petition  is  injury  to 
the  feelings  a  demurrer  to  the  petition  should  be  sustained;'  but 
there  are  many  cases  in  which  petitions  claiming  damages  for 
mental  anguish  have  been  upheld,  and  some  where  no  other 
damages  were  alleged.* 

g.  Averment  of  Presentation  of  Claim.  —  It  has  been 
held  that  the  petition  must  aver  that  the  plaintiff  complied  with 

1.  Kightlinger  v.  Western  Union  Tel.  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507; 
Co.,  20  Pa.  Co.  Ct.  630,  29  Pittsb.  Leg.  Gulf,  etc.,  Tel.  Co.  v.  Richardson,  79 
J.  (Pa.)  27.  See  also  Gulf,  etc.,  R.  Co.  Tex,  651;  Potts  v.  Western  Union  Tel. 
r.  Levy,  sgTex.  569,  ^v<rrr«/i»^SoRelle  Co.,  82  Tex.  545;  Western  Union  Tel. 
V,  Western  Union  Tel.  Co.,  55  Tex.  308,  Co.  ».  Morris,  77  Tex.  173;  Western 
wherein  it  was  held  that  such  damages  Union  Tel.  Co.  v.  Neel«  (Tex.  Civ.  App. 
as  result  naturally  from  the  act  com-  1894)  25  S.  W.  Rep.  661;  Western  Union 
plained  of  may  be  recovered  under  a  Tel.  Co.  v.  Erwin,  (Tex.  1892)  iq  S.  W. 
general  averment  of  damages,  and  Rep.  1002.  See  also  Reese  v.  Western 
therefore  that  under  such  an  allegation  Union  Tel.  Co.,  123  Ind.  294;  Western 
damages  for  mental  anguish  caused  by  Union  Tel.  Co.  v,  Linn,  (Tex.  Civ. 
the  failure  to  deliver  a  message  to  the  App.  1893)  23  S.  W.  Rep.  895;  West- 
plaintiff  announcing  the  death  of  his  ern  Union  Tel.  Co.  v.  Gahan,  17  Tex. 
mother,  whereby  he  was  prevented  Civ.  App.  657;  Western  Union  Tel.  Co. 
from  being  present  at  her  burial,  might  v.  Lyman,  3  Tex.  Civ.  App.  460. 

be  recovered.  Separate  Averment  of  Damages  to  Wife. 
In  Texas,  in  which  state  there  are  no  —  A  petition  alleging  that  by  reason 
forms  of  action  or  technical  rules  of  the  defendant's  wilfulness,  negli- 
which  can  prevent  the  plaintiff,  upon  gence,  and  carelessness  in  not  deliver- 
a  statement  of  the  facts  of  his  case  as  ing  a  message  within  a  reasonable  time 
authorized  by  the  system  of  pleading  the  plaintiff  and  his  wife  were  pre- 
in  that  state,  from  recovering  all  dam-  vented  from  attending  their  father  in 
ages  shown  to  be  sustained,  it  has  been  his  last  illness,  thereby  enduring  great 
held  that  if  the  facts  stated  show  a  suffering  and  mental  anguish  and  re- 
breach  of  contract 'and  also  that  the  morse,  and  that  the  plaintiff  and  his 
breach  is  of  such  character  as  to  wife  have  suffered  and  been  greatly 
authorize  a  suit  as  for  a  tort,  all  the  injured  in  their  feelings,  etc.,  is  suffi- 
damages  recoverable  for  the  thing  cient,  especially  in  the  absence  of  ex- 
done  or  permitted,  including  injuries  ceptions,  to  entitle  the  husband  to 
to  feelings,  in  either  an  9x\\oxi  ex  delicto  recover  for  the  sufferings  of  his  wife 
or  an  action  ex  contractu^  may  be  re-  without  distinctive  averments  of  the 
covered  in  one  suit.  Stuart  v.  West-  specific  damages  sustained  by  the  wife, 
cm  Union  Tel.  Co.,  66  Tex.  580.  See  Western  Union  Tel.  Co.  v.  Russell, 
also  Havener  v.  Western  Union  Tel.  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep. 
Co.  117  N.  Car.  540  698. 

2.  Rowell  V.  Western  Union  Tel.  Allegations  in  Aggravation  of  Dam- 
Co..  75  Tex  26.  See  also  Rickettsia,  ages. —  In  a  suit  to  recover  damages 
Western  Union  Tel.  Co.,  10  Tex.  Civ.  for  the  mental  anguish  resulting  to  a 
App.  226;  De  Voegler  v.  Western  mother  by  her  failure  to  see  her  son 
Union  Tel.  Co.,  10  Tex.  Civ.  App.  229:  before  his  death,  through  the  delay  of 
Western  Union  Tel.  Co.  v.  Smith,  76  a  telegraph  company  in  delivering  to 
Tex.  253;  Johnson  v.  Western  Union  her  a  message,  allegations  that  prior 
Tel.  Co.,  14  Tex.  Civ.  App.  536.  to  his  death  the  son  frequently  called 

8.  Texas  Tel.,  etc.,  Co.  v.  Seiders,  9  for  his  mother  and  urged  that  she  be 

Tex.  Civ.  App.  431;  Stuart  v.  Western  brought  to  him  are  proper  as  going  to 

Union  Tel.  Co.,  66  Tex.  580:  Western  show  that  her  mental  anguish  would 

Union  Tel.   Co.   v,  Simpson.  73  Tex.  be  increased  by  the   knowledge  that 

422;  Loper  V.  Western  Union  Tel.  Co.,  her  son  wished  to  see  her  and  was  un- 

70  Tex.  689;  Western  Union  Tel.  Co.  able  to  do  so.     Western   Union   Tel. 

V,    Broesche,    72    Tex.   654;    Western  Co.  xk  Evans,  I  Tex.  Civ,  App.  297. 
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a  stipulation  set  out  as  a  part  of  the  contract  that  the  claim 
must  be  presented  within  a  certain  number  of  days  after  the 
message  is  filed  with  the  company  for  transmission;  that  if  there 
is  any  ground  upon  which  this  part  of  the  contract  can  be  avoided 
it  must  be  set  out  in  the  petition,  and  that  for  failure  to  do  this 
a  demurrer  is  proper  rather  than  a  special  plea.^  But  it  would 
seem  that  this  doctrine  is  not  supported  by  the  best  authority.' 

6.  Demurrer.  —  In  this  as  in  other  actions  a  general  demurrer 
must  meet  the  whole  of  the  plaintiff's  case,  otherwise  it  will  be 
overruled.* 

6.  Plea  or  Answer  —  in  o«neraL  —  Where  a  telegraph  company 
desires  to  present  matters  constituting  a  defense  or  limiting  its 
liability  it  must  in  general  make  appropriate  allegations  thereof 
by  plea  or  answer.* 

1.  Albers  v.  Western  Union  Tel.  Co.,    Co.,  zoo  Cal.  454,  it  was  held  tliat  the 
98  Iowa  51.  fact  that  the  plaintiff  might  be  entitled 

limitation  Proviso  Made  Part  of  Com-  to  nominal  damages  for  the  negligence 
plaint.  —  Where  the  complaint  in  an  of  the  defendant  in  erroneously  trans- 
action against  a  telegraph  company  mitting  and  unreasonably  failing  to 
for  failure  to  deliver  a  message  sets  deliver  a  telegram  does  not  make  a 
out  the  words  of  the  message  and  judgment  sustaining  a  general  demui- 
states  that "  a  copy  of  the  said  telegraph  rer  to  the  complaint  erroneous,  as  nom- 
message  is  hereto  attached  and  asked  inal  damages  would  not  entitle  the 
to  be  made  a  part  of  the  complaint,'*  plaintiff  to  costs,  and  under  the  maxim 
the  entire  copy  of  the  telegraph  blank  de  minimis  non  curat  lex  no  question  of 
with  the  message  written  on  thus  at-  permanent  right  exists  between  the 
tached  to  the  complaint  is  made  a  part  parties  to  be  settled  by  a  trial, 
thereof,  including  the  proviso  on  the  Plaintiff  Entitled  to  Damages  but  Not 
margin:  '*  The  company  will  not  be  to  Penalty.  —  Where  a  petition  improp- 
liable  for  damages  in  any  case  where  erly  joins  a  claim  for  a  statutory  pen- 
the  claim  is  not  presented  in  writing  alty  for  failure  to  deliver  a  telegram 
within  sixty  days  after  sending  the  with  one  for  damages  arising  thereon, 
message."  Sherrill  v.  Western  Union  and  the  plaintiff  is  entitled  to  the  dam- 
Tel.  Co..  109  N.  Car.  527.  ages  but  not  to  the  penalty,  a  demur- 
Amended  Petition.  —  As  to  the  neces-  rer  to  the  entire  declaration  must  be 
sity  for  filing  an  amended  petition  in  overruled.  Alexander!/. Western  Union 
cases  where  the  institution  of  the  suit  Tel  Co.,  66  Miss.  161. 
is  relied  upon  to  show  a  compliance  A  Demurrer  to  the  Deolaration  and  the 
with  the  requirement  of  the  contract  Several  Goontf  therein  contained  is  a  de- 
relative  to  presentation  of  claim,  see  murrer  to  the  several  counts  distrib- 
Western  Union  Tel.  Co.  v,  Karr,  5  Tex.  utively  and  not  a  general  demurrer 
Civ.  App.  60;  Western  Union  Tel.  Co.  to  the  entire  declaration,  and  if  good 
r.  McKinney,  2  Tex.  App.  Civ.  Cas.,  as  to  any  count  will  not  be  overruled 
§  647.  as  an  entirety.     May  v.  Western  Union 

2.  See  infra,  IV.  6   Plea  or  Answer.  Tel.  Co.,  1 12  Mass.  90.     This  was  an 
8.  Where  the  Plaintiff  Is  Entitled  to  action  for  breach  of  contract  and  tort 

fioeover  Nominal  Dainagee,  the  amount  for  damages  caused  bv  representations 

paid  for  the  transmission  of  the  mes-  by  a  telegraph  company   that  it  was 

sage,  if  no  more,  a  general  demurrer  authorized  to  deliver  a  message  when 

to   the   petition    should   be  overruled,  it  was  not  so  authorized. 

Kennon  v.  Western  Union  Tel.  Co  .  q2  See  also  generally  article  Demurrers 

Ala.  399;    Western   Union  Tel.  Co.  v.  at  Common  Law  and  under  thb  Codes. 

Bryant,  17  Ind.  App.  70:  Alexander  v.  vol.  6,  p.  292. 

Western  Union  Tel.  Co..  66  Miss.  161;  4.  Transinitting,  Delivering,  and  Con- 

Wadsworth  v.  Western  Union  Tel.  Co.,  noeting  Companies.  —  Where  a  deliver- 

86  Ten n.  695.  ing  telegraph  company  desires  to  ex- 

In   Kenyoa  v.   Western  Union  Tel.  cuse  its  delay  in  delivering  a  message 
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Cl&im  Not  Prefentid  in  Time.  —  According  to  what  appears  to  be  the 

better  doctrine,  the  defense  that  the  plaintiff  did  not  give  notice 
of  his  claim  within  a  proper  or  stipulated  time  after  a  knowledge 
of  the  nondelivery  of  the  message  must  be  set  up  by  answer.* 

Company  Not  Notified  of  Probable    Seialts.  —  The  allegations   in   the 

on  the  ground  of  a  contract  made  with  Tel.  Co.  v,  Karr,  5  Tex.  Civ.  App.  60; 

the   receiving  and  transmitting  com-  Western  Union  Tel.  Co.  v.  Ferguson, 

pany,   the  delivering  company    must  (Tex.  Civ.  App.  1894)  27  S.  W.   Rep. 

plead   such  defense.     Western   Union  1048;  Western  Union  Tel.  Co.  v,  lobe, 

Tel.   Co.   V.    Smith,   (Tex.   Civ.   App.  6  Tex.  Civ.  App.  403;  Western  Union 

1894)  26  S.  W.  Rep.  216.    See  also  Con-  Tel.  Co.  v,  Goslin,  3  Tex.  App.  Civ. 

rad  V,  Western  Union  Tel.   Co.,    162  Cas.,  §  220;  Gulf,  etc.,  R.  Co.  v.  Todd, 

Pa.  St.  204.  4  Tex.  App.  Civ.  Cas.,  §  319;  Western 

Contraot    Hade   on  Sunday.— In   /»•  Union  Tel.  Co.  v.  Pells,  2  Tex.  App. 

diana  an  ansvirer  is  the  only  method  of  Civ.  Cas.,  §  44;  Mitchell  z/.  W*estera 

taking  advantage  of  the  fact  that  the  Union  Tel.  Co.,  5  Tex.  Civ.  App.  527. 

petition  shows  that  the  contract  for  the  And  see  Am.  and  Eng.  Encyc.  of  Law, 

transmission  of  the  message  was  made  title  Telegraphs  and  Telephones, 

on  Sunday,  such  fact  not  making  the  Bwom  Answer.  —  In  Texas,  in  an  ac- 

contract    void    but    merely    voidable,  tion  against  a  telegraph  company  for 

Western  Union  Tel.  Co.  v,  Eskridge,  7  failure  to  driver  a  message,  an  answer 

Ind.  App.  208.  setting  up  the  failure  to  give  notice  to 

Alleging   Ineffeetnal    Search   for   Ad-  the  defendant  of  the  damages  within 

dretsee. —  Where  a  complaint  for  failure  the  requisite  time  is  incapable  of  pre- 

to  deliver  a  telegram  alleges  that  the  sentlng  this  matter  unless  it  is  sworn 

person    to    whom    the    message    was  to  as  prescribed  by  Gen.  Laws  Tex. 

sent  had  resided  within  one  mile  of  the  1891,  p.  20  (Rev.  Stat.  Tex.,  art.  3379). 

receiving  telegraph  office,  in  the  same  Texas  Tel.,  etc.,  Co.  v,  Seiders,  9  Tex. 

house,  for  six  years,   when  the  mes-  Civ.  App.  431. 

sage  came  to  the  receiving  office,  an  Snetaining  Demurrer  to  Flea  Held  Im- 

answer  alleging  the  mere  fact  that  the  material.  —  Sustaining  a  demurrer  to  a 

messenger  of   the  telegraph  company  plea  that  the  plaintiff  '*  did  not  present 

made  ineffectual   search  and   inquiry  his  claim  in  writing  within  sixty  days 

for  him  is  insufficient.     Western  Union  after   said    message    was    filed  "    for 

Tel.  Co.  V.  McKibben,  114  Ind.  511.  transmission  was  held  to  be  an  imma- 

1.  Sherrill  v.  Western  Union  Tel.  Co.,  terial  error,  the  suit  having  been  begun 

109  N.  Car.  527;  Western  Union  Tel.  within  the  sixty-day   limit.     Western 

Co.  V.  Linney,  (Tex.  Civ.  App.  1894)  Union  Tel.  Co.  v,  Mellon,  100  Tenn. 

28  S.  W.  Rep.  234 ;  Western  Union  Tel.  429. 

Co.   V,   Karr,    5   Tex.   Civ.    App.  60;  ATerring  Notioe  to  FlaintifT of  Beqnire- 

Martin  v.  Sunset  Telephone,  etc.,  Co.,  ment.  —  In  an  action  for  delay  in  trans- 

18  Wash.  260.  mitting  and  delivering  a  message,  an 

For  necessary  averments  in  the  pe-  averment  in  the  plea  that  the  message 

tition   relative  to  the   presentation  of  was  written  on  one  of  the  defendant's 

claims,  see  supra,    IV.  4.  g.  Avermint  blanks  upon  which  the  requirement  for 

of  Presentation  of  Claim.  notice  of  damages  within  sixty  days 

Ab  to  the  Neoeeeity  for  Presenting  a  was    printed,    and   was   sent   subject 

Claim  or  Demand  see  the  following  cases:  to  the   contract  expressed  thereon,  of 

Sherrill    v.  Western   Union   Tel.   Co.,  which  this  requirement  was  a  part,  is 

109  N.  Car.   527;  Manier  v.  Western  the  equivalent  of  an  averment  of  notice 

Union  Tel.  Co  ,  94  Tenn.  442;  Western  of  the  rule  to  the  plaintiff.     Harris  v. 

Union  Tel.  Co.  v,  Hinkle,  3  Tex.  Civ.  Western  Union  Tel.  Co.,  121  Ala.  519. 

App.  518;  Western  Union  Tel.  Co.  v.  Objection  to  Defenae.  —  The  objection 

Brown,  84  Tex.    54:    Western    Union  that  the  wilful  failure  of  the  telegraph 

Tel.   Co.   V.   Culberson,   79  Tex.   65;  company  to  transmit  a  message  is  a 

Lester  v.  Western  Union  Tel.  Co.,  84  misdemeanor  under  the  laws  of  lowa^ 

Tex.  313;  Western  Union  Tel.  Co.  v.  from  which  it  cannot  relieve  itself  by 

Rains,  63  Tex.  27:  Western  Union  Tel.  a  condition  as  to  the  time  of  presenting 

Co.  c.  Wofford,  (Tex.  Civ.  App.  1897)  claims,  cannot  be  raised  in  an  action 

4a   S.   W.  Rep.  X19;   Western   Union  for  damages  for  failure  to  transmit  a 
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answer  relative  to  the  failure  of  the  plaintiff  to  notify  the  com- 
pany of  the  importance  of  the  message  and  the  probable  results 
of  its  delayed  delivery  must  be  sufficient  both  in  substance  and 
form.* 

7.  Vonfoit.  —  Where,  in  an  action  against  a  telegraph  company 
for  error  in  the  transmission  or  delay  in  the  delivery  of  a  message, 
it  is  a  mere  matter  of  guess  or  conjecture,  upon  the  evidence, 
whether  the  damage  alleged  could  have  been  averted  had  not  the 
error  or  delay  occurred*  there  is  nothing  upon  which  to  found  a 
verdict,  and  a  nonsuit  should  be  granted.* 

8.  Xnttruotioni  —  la  Gentnl.  —  The  court  in  giving  or  rejecting 
instructions  in  actions  against  telegraph  companies  is  governed 
to  a  large  extent  by  general  rules  applicable  to  instructions  to 
juries,  as  will  be  seen  by  the  cases  cited  in  the  notes,  in  which 
familiar  principles  have  been  applied.' 

message  wherein  the  complaint  does  rules  and  regulations  fixing  office  hours 

not  charge  such  failure  to  be  wilful,  for  its  business  with  the  public,  to  the 

Albers  v.  Western  Union  Tel.  Co.,  g8  effect  that  if  the  jury  believes  from  the 

Iowa  51.  evidence  that  the  defendant  company 

1.  Xsnag*  ItMlf  Putting  Gompaay  on  had  reasonable  office  hours  during 
NotiM.  —  In  an  action  for  failure  to  de-  which  it  delivered  messages  in  a  certain 
liver  a  message  which  stated  that  the  town  it  was  not  by  law  compelled  to 
plaintiff's  wife  was  very  ill  and  not  ex-  deliver  messages  outside  of  such 
pected  to  live,  an  answer  averring  that  hours,  etc.,  such  instruction  being 
the  defendant  was  not  informed  when  pertinent  under  the  pleadings  and  evi- 
it  undertoolc  to  send  the  message,  by  dence.  Western  Union  Tel.  Co.  v, 
what  appeared  upon  the  face  of  it  or  Neel,  (Tex.  Civ.  App.  1894)  25  S.  W. 
otherwise,  that  the  plaintiff  would  Rep.  661;  Western  Union  Tel.  Co.  v, 
suffer  pecuniary  loss  or  be  damaged  May,  8  Tex.  Civ.  App.  176. 
because  of  mental  suffering  in  case  of  Improper  Service  of  Votioe  of  Claim.  — 
a  failure  to  deliver  the  message,  is  bad  Where  the  facts  and  evidence  show  or 
on  demurrer.  Reese  v.  Western  Union  tend  to  show  that  the  requisite  notice 
Tel.  Co..  123  Ind.  294.  of  claim  for  damages  for  failure  to  de- 

Avennent  of  Ignoranoe   ae  to  Cipher  liver  a  telegram  has  not  been  served  on 

Xeesage.  —  In  an  action  to  recover  dam-  the  proper  agent,  a  requested  instruc- 

ages  from  a  telegraph  company  for  tion  to  the  effect  that  if  the  evidence 

the  improper  transmission  of  a  cipher  shows  such  failure  of  notice  the  verdict 

telegram,  it  was  held  to  be  error  for  must  be  for  the  defendant  should  not 

the  trial  judge  to  strike  from  the  an-  be  refused.     Western  Union  Tel.  Co. 

swer  the  allegation  that  the  cipher  was  v.  Terrell,  10  Tex.  Civ.  App.  60. 
unintelligible    to  the  defendant,    and        InaUUtyWithontNegligence  to  Deliver 

was  so  intended  to  be  by  the  sender,  Xeesage  in  Time. —  A  special  charge  re- 

and   that   the   defendant  was  not  in-  quested  by  the  defendant  to  the  effect 

formed  of  the  importance  of  the  mes-  that  even  if  there  was  negligence  on 

sage,  nor  of  the  probable  consequences  the  part  of  the  defendant's  servants  in 

of  a  failure  to  transmit  and  deliver  it  delivering  the  message, yet  no  recovery 

correctly  and  promptly.     Hill  v.  West-  oi  damages  could  be  had  if  by  the  ex- 

ern  Union  Tel.  Co.,  42  S.  Car.  367.  ercise  of  proper  care  on  their  part  it 

2.  Duncan  v.  Western  Union  Tel.  could  not  have  been  delivered  in  time 
Co.,  87  Wis.  173;  Hartstein  v.  Western  to  accomplish  the  object  of  the  message. 
Union  Tel.  Co.,  89  Wis.  531.  And  should  be  given  where  the  facts  justify 
see  generally  article  Dismissal,  Dis-  it.    Western  Union  Tel.  Co.  v.  Cooper, 

C0NTim7ANCB,  AND   NONSUIT,   VOl.   6,  p.      7I  Tex.  507. 

823.  Iijnry  Canied  by  PlaintiiPi  Delay. — 

8.  It  Is  Improper  to  Befoie  a  Beqneeted  Where  the  testimony  showed  that  the 

Xnitmetion  concerning  the  right  of  a  plaintiff    did  not  go  to  see  his  sick 

telegraph  company  to  make  reasonable  daughter,  to  whom  he  was  called  by 
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Depending  upon  Fleadingt^  Iiaueii  and  Evidenoe.  —  It  may  be  stated  as 
the  general  rule  that  the  court  should  by  its  instructions  submit 
to  the  jury  questions  of  fact  which  are  within  the  issues  made  by 
the  pleadings  and  evidence ;  ^  but,  on  the  other  hand,  it  should 
not  introduce  additional  issues,  or  give  charges  outside  of  the 
pleadings  and  evidence  or  which  would  unduly  limit  the  issues 
and  inquiries  thereunder.* 

Negllgenee  and  Delay.  —  Thus,  where  the  issue  formed  b}^  the 
pleadings  and  evidence  is  whether  the  defendant  was  negligent 
or  had  used  reasonable  diligence  in  performing  its  contract  to 
transmit  and  deliver  the  message,  the  court  may  properly  submit 
this  issue  to  the  jury  and  instruct  it  thereon,'  but  the  court 

telegram,  until  after  a  delay  of  twenty-  verdict  is  asked  for;  provided  of  course 

four  hours  from  the  time  when  the  first  that  the  instructions  are  submitted  in 

train  left  and  about  thirty-one  hours  time  and  all  other  legal  rules  relative 

from  the  time  when  the  message  was  to  the  submission  of  and  request  for 

received,  it  was  held  to  be  error  to  re-  such  instructions  are  complied   with, 

fuse  a  requested  charge  embracing  the  Western  Union  Tel.  Co.  v.  Newhouse, 

idea  that  the  plaintiff  could  not  recover  6  Ind.  App.  422. 

damages  caused  by  any  delay  in  reach-  As  to  instructions  generally,  see  arli- 
ing  his  daughter  which  was  thus  cle  Instructions,  vol.  11,  p.  47. 
caused  by  his  own  want  of  diligence  1.  Agency  of  Sender  of  Xeesage.  ^ 
after  the  message  was  received.  West-  Where  the  evidence  shows  that  the 
em  Union  Tel.  Co.  v.  Terrell,  10  Tex.  sender  of  a  message  delayed  in  de- 
Civ.  App.  60.  livery  was  the  agent  of  the  plaintiff  in 

Charging  on  Farticnlar Facts  Indicating  contracting  with  the  defendant  for  the 

Proper  Care. —  Where  the  fact  of  negli-  iransmission  of  the  telegram,  the  court 

gence  in  failing  to  deliver  a  telegram  does  not  err  in  submitting  to  the  jury 

i3   to   be   foun4  from   all  the  facts  in  such   question    of    agency.      Western 

evidence,  the  court  is  not  called  upon  Unfon  Tel.  Co.  v.  Jones,  81  Tex.  271. 

to  charge  upon  any  particular  facts  as  2.  Western  Union  Tel.  Co.  v,  Kinsley, 

indicative   of    proper    care.     Western  8  Tex   Civ.  App.  527. 

Union  Tel.  Co.  v.  Cooper,  77  Tex.  507.  Charging  on    Contingency   Outside  of 

Proximate  Causes  —  Xental  8u£Fering  or  Evidence.  —  Where  the  plaintiff's  testi- 
Iigury  to  Person.  —  In  an  action  against  mony  was  to  the  effect  that  had  a  mes- 
a  telegraph  company  for  damages  for  sage  been  delivered  to  him  telling  him 
failure  to  send  a  message  in  time  the  of  the  illness  of  his  mother  he  would 
court  should  not  leave  the  jury  to  have  gone  at  once  to  the  place  where 
grope  in  the  dark  in  the  effort  to  ascer-  she  was,  and  that  the  necessary  leave 
tain  what  were  the  proximate  or  remote  of  absence  from  the  agent  of  his  em- 
causes  of  injuries,  in  the  application  of  ployer  would  have  been  obtained,  a 
the  law  to  the  facts  of  the  particular  special  instruction  to  the  effect  that  the 
case,  but  should  lell  (he  jury,  in  re-  jury  would  find  for  the  defendant  if  it 
sponse  to  a  prayer  of  the  defendant,  believed  that  the  plaintiff's  going  to  his 
whether  it  is  or  is  not  at  liberty  to  give  mother's  bedside  depended  upon  the 
to  the  plaintiff  damages  for  mental  permission  of  such  agent  under  whom 
suffering  unaccompanied  by  any  other  the  plaintiff  was  working  was  held  to 
injury,  or  whether,  if  damages  cannot  be  properly  refused.  Western  Union 
be  assessed  for  that  cause,  the  testi-  Tel.  Co.  v,  Drake,  14  Tex.  Civ.  App. 
mony  tends  to  show  any  concomitant  6ot. 

wrong  to   the   person.     Thompson   v.  8.  Western  Union  Tel.  Co.  v.  Davis, 

Western  Union  Tel.  Co.,  106  N.  Car.  16  Tex.  Civ.  App.  268. 

549.  Delay  by  Wires  Out  of  Order.  —  Where 

Xeasure of  Damages.  —  It  is  erroneous  the    defendant     telegraph     company 

for  the  court  to  refuse  proper  instruc-  pleads  that  the  delay  was  caused  by  its 

tions  as  to  the  measure  of  damages  wires  being  out  of  order   without  Its 

where  it  is  the  duty  of  the  jury  to  as-  fault,  and  there  is  evidence  that   the 

sess  the  damages,  even  though  a  special  delay  was  caused  by  a  swinging  wire, 
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should  limit  the  inquiry  to  the  particular  negligence  or  delay 
involved,^  and  should  refrain  from  charging  on  negligence  if  this 
question  does  not  arise  in  the  case.' 

Adinre  to  DeiiTor  XoMage.  —  The  above  rules  are  applicable  to 
instructions  given  or  requested  relative  to  the  duty  of  delivering 
messages  and  the  liability  for  failure  to  deliver.* 

Conditloni  and  Stipulations.  —  And  likewise  the  rules  stated  are  to  be 
observed  in  regard  to  instructions  dealing  with  conditions  and 
stipulations  limiting  the  liability  of  the  company.^ 

Damage!.  —  The  instructions  may  and  should  be  broad  enough 

it  is  proper  for  the  court  to  sabmit  in  to  deliver  a  messaj^e  simply  pointed 

iis  charge  the  issue  of  the  defendant's  out  as  a  matter  of  description  two  lo- 

neglif^ence  in  respect  to  the  condition  calities  where  such  delivery  could  be 

of  its  wires.     Western  Union  Tel.  Co.  made,  a  requested  charge  lo  the  effect 

V.  Boots,  lo  Tex.  Civ.  App.  540.  that  the  defendant  was  required  to  de- 

1.  Western  Union  Tel.  Co.  t/.  Thomp-  liver  the  message  only  at  the  place 
son,  18  Tex   Civ.  App.  609.  mentioned  in  the  petition  was  held  to 

HegUgence  Limited  to  BellTery  Office,  have  been  properly  refused.  Western 
—  Where  the  petition  states  that  the  Union  Tel.  Co.  fA  Waller,  (Tex.  Civ. 
message  was  promptly  transmitted  App.  1898)  47  S.  W.  Rep.  396. 
from  the  sending  to  the  receiving  sta-  4.  Western  Union  Tel.  Co.  v,  Bosen- 
tion,  the  court  should  by  its  instructions  treter,  80  Tex.  406. 
confine  the  inquiry  to  the  question  of  Msisage  Written  on  Form  Containing 
proper  care  or  negligence  at  the  office  Btipolation. —  There  is  no  error  in  refus- 
of  delivery,  and  should  tell  the  jury  ing  to  charge  that  the  stipulation  con- 
that  there  is  no  complaint  or  question  tained  in  the  printed  form  upon  which 
about  delay  at  the  sending  office,  the  message  was  written  when  de- 
Western  Union  Tel.  Co.  v.  Cooper,  71  livered  required  notice  in  writing  to  be 
Tex.  507.  given  of  the  claim  for  damages  within 

2.  Washington,  etc.,  Tel.  Co.  r.  Hob-  sixty  days  before  suit  could  be  insti- 
son.  15  Gratt.  (Va.)  122.  tuted,  when  the  message  as  received 

duurge  on  Contributory  Hegligenoe  Hot  for  transmission  was  not  written  upon 

InvolvA. —  Where,   in   an    action    for  a   printed  form  containing  any   such 

damages    for    the    nondelireiy    of    a  stipulation.     Western   Union  Tel.  Co. 

telegram,   contributory   negligence    is  v.  Hinkle,  3  Tex.  Civ.  App.  518. 
neither  alleged  by  the  pleadings  nor        Conditiona    Limited  to  Caioi  Without 

shown  by  the  facts,  a  request  to  charge  Vegligence. —  Where   the   court   in   ivS 

on    such    contributory    negligence    is  charge  to  the  jury  has  made  the  de- 

properly  refused.     Western  Union  Tel.  fendant's  liability  depend  on  the  proof 

Co.  V,  Wisdom,  85  Tex.  261.     See  also  of  negligence,  it  is  proper  to  refuse  in- 

Hendershot  V.  Western  Union  Tel.  Co.,  structions  asked  as  to  the  effect  of  con- 

106  Iowa  529.  ditions  attached  to  the  message  sent, 

8.  Western  Union  Tel.  Co.  v.  Waller,  which  conditions  wercexpresslylimited 

(Tex.  Civ.  App.  1898)47  S.  W.  Rep.  396.  to  cases  wherein  there  was  no  negli- 

Liability  for  Nondelivery  Beyond  Limits  gence  on  the  part  of  the  telegraph  corn- 
Not  Within  Iieue.  —  Where  the  failure  pany.  Western  Union  Tel.  Co.  v, 
to  transmit  a  message  is  shown  by  the  Rosentreter,  80  Tex.  406. 
evidence  and  the  only  conflict  is  as  to  Stipulation  as  to  Unrepeated  Xeesage 
the  delivery  of  the  message  by  the  Where  Aetion Gonoems  Delivery.  —  Where 
sender  to  the  company,  a  requested  in-  the  action  is  to  recover  damages  for 
struction  on  the  liability  of  the  com-  delay  or  failure  in  delivering  a  mes- 
pany  for  failure  to  deliver  a  telegram  sage  and  not  for  error  in  transmission, 
to  an  addressee  living  outside  of  the  it  is  proper  to  refuse  a  requested  charge 
free-delivery  limits  is  properly  refused,  dealing  with  the  stipulation  on  the 
Western  Union  Tel.  Co.  v.  Lyies,  (Tex.  printed  blank  limiting  the  liability  of 
Civ.  App.  1897)  42  S.  W.  Rep.  636.  the  defendant  on  unrepeated  messages. 

Limiting  Duty  to  Deliver  at  Flaoes  Xen-  Western  Union  Tel.  Co.  v.  Broesche, 

tioned  in  Petition.  —  Where  the  petition  72  Tex.  654,  ciHng  Gulf,  etc.,  R.  Co.  v. 

in  an  action  for  negligence  in  failing  Wilson,  69  Tex.  739, 
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to  permit  the  allowance  by  the  jury  of  all  damages  properly 
recoverable  under  the  pleadings  and  evidence,^  though,  on  the 
other  hand,  they  must  not  go  outside  of  the  allegations,  proofs, 
and  facts  of  the  case,  in  regard  to  the  damages  suffered.' 

InTading  Provinoe  of  Jnry.  —  It  is  in  general  the  duty  of  the  jury  to 
determine  matters  of  fact,  settle  conflicts  of  evidence,  fix  the 
amount  of  damage,  etc.,  and  its  province  in  these  respects  should 
not  be  invaded  by  the  court  in  the  instructions.' 

1.  Havener  v.  Western  Union  Tel.  damaj^es  of  that  character  are  asked  by 
Co.,  117  N.  Car.  540.  the  plaintiff.     Western  Union  Tel.  Co. 

Charging  at  to  Beoovery  for  ''Lqnred  v.  Waller,  (Tex.  Civ.  App.  1898)  47  S. 

Feelings.''  —  Where  the  plain tif!  alle/i^ed  W.  Rep.  396. 

in  his  petition  that  he  had  "  suffered  Limiting  Beoovery  for  Failure  to  Attend 

mental  anguish  and  was  prostrated  and  "  Burial."  —  Where  the  petition  alleged 

broken  down  in  body  and  mind  "  be-  that  by  reason  of  the  company's  failure 

cause  of  the  failure  of  the  telegraph  promptly   to   deliver    a    message    the 

company  to  deliver  a  message,  il  was  plaintiff  was  deprived  of  the  privilege 

held  that  there  was  no  error  in  charg-  and  opportunity  of  being  present  at  and 

ing  that  the  plaintiff  sued  "  to  recover  attending  the  burial  of  his  mother,  and 

damages  for  injury  to  his  feelings,"  '*  by  reason  of  his  inability  to  attend 

since    the    term    '*  injured    feelings "  the  fun.eral  of  his  mother,"  etc.,  he 

would    properly  include   both   mental  suffered  mental  anguish,  but  there  was 

and  bodily  feelings.     Western  Union  no  allegation  that  there  was  a  funeral, 

Tel.  Co.  V,   Sweetman,   19  Tex.   Civ.  and  from  the  averments  in  the  plead- 

App.  435.  ings  it  was  shown  that  the  plaintiff  used 

Instruction  Bolative  to  Damages  Con-  the  words   "  burial "  and  "  funeral " 

templated  and  NatnraUy  Besnlt&ig.  —  A  to  mean  different  things,  it  was  not 

requested  instruction  to  the  effect  that  error  for  the  court  by  its  instructions 

the  plaintiff  cannot  recover  damages  by  to  limit  the  jury  to  damages  resulting 

reason  of  his  failure  to  accomplish  any  from   the   failure    of    the    plaintiff  to 

purpose  not.  shown  by  the  face  of  the  attend  the  burial.     Graddy  v.  Western 

message    unless    the    defendant    had  Union  Tel.   Co.,  (Ky.   1897)  43  S.  W. 

notice  of  such  exterior  purpose  at  the  Rep.  468. 

time  when  the  contract  was  made,  is  S.  Western  Union  Tel.  Co.  v.  Phil- 
properly  refused  where  the  facts  and  lips,  2  Tex.  Civ.  App.  608. 
evidence  show  that  the  operator  had  Agenoj  of  Conneoting  Company.  —  In 
notice  of  all  the  purposes  which  the  an  action  for  failure  to  deliver  a  tele- 
telegram  was  expected  to  accomplish,  gram,  where  the  question  of  agency  of 
and  the  court  has  charged  the  jury  that  a  telephone  company  to  which  the 
the  plaintiff  can  only  recover  such  telegraph  company  delivered  the  mes- 
damagesas  were  the  direct  and  natural  sage  to  be  transmitted  over  its  line  and 
result  of  the  failure  to  transmit  and  delivered  to  the  addressee  is  alleged  on 
deliver  the  message.  Western  Union  one  side  and  denied  on  the  other,  it  is 
Tel.  Co.  V.  Broesche,  72  Tex.  654.  proper   for   the    court    to  submit  the 

2.  Western  Union  Tel.  Co.  v.  Thomp-  question  to  the  jury  on  the  conflicting 
son,  18  Tex.  Civ.  App.  609:  Western  evidence.  Western  Union  Tel.  Co.  v. 
Union  Tel.  Co.  r.  Drake,  (Tex.  Civ.  McLeod,  (Tex.  Civ.  App.  1894)  25  S. 
App.  1895)  29  S.  W.  Rep.  919.  W.  Rep.  721. 

Negativing  Beoovery  of  Damages  Not  Fixing  Amoont  of  Damagos.  —  An  in- 

Ctonght.  —  The  court  is  not  required  in  struction  that  if   negligence  upon  the 

any  case  to  negative  by  a  charge  the  part  of  the  company  in  not  promptly 

existence  of  a  state  of  facts  or  theory  delivering  a    telegram   is  proved  the 

which  does  not  exist  and  is  not  con-  plaintiff    is    entitled    to     recover    the 

tended  for.     There  is  therefore  no  error  amount  sued  for  is  erroneous,  since 

in  refusing  a  charge  requested  by  the  the  effect  of  such  a  charge  is  to  deprive 

defendant  to  the   effect  that  the  jury  the  jury  of  the  privilege  of  fixing  the 

may  not  consider  any  element  of  ex-  amount  of  damages  to  be   recovered, 

emplary  damages,   where  there  is  no  Houston,  etc.,  R.  Co.  v,  Grant>erry,  16 

issue  of  that  kind  In  the  case,  and  no  Tex.  Civ.  App.  391. 
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Aiwmtiig  fheti  at  PrareiL  —  The  court  should  not  in  its  instructions 

On  Welghtof  £Tld«iioe.  — la  TVxoj  an  enamerated  facts,  if  proved,  establish 
instruction  that  a  certain  state  of  facu,  a  joint  liability  in  a  telegraph  and  a 
if  proved,  will  or  will  not,  as  a  matter  railroad  company  for  failure  promptly 
of  law,  constitute  liability  or  negli-  to  transmit  and  deliver  a  telegram  is 
gence  in  the  transmission  or  delivery  not  a  charge  on  the  weight  of  testi- 
of  a  telegram  is  not  objectionable  as  mony  where  every  point  bearing  upon 
being  a  charge  on  the  weight  of  evi-  the  question  of  joint  liability  is  pre- 
dence,  and  may  and  ordinarily  should  sented  in  the  charge  and  submitted  to 
be  given.  Sherrill  v.  Western  Union  the  jury  and  proof  of  all  of  them  is 
Tel.  Co.,  Ii6  N.  Car.  655;  Womack  v,  made  essential  to  establish  such  lia- 
Western  Union  Tel.  Co.,  58  Tex.  176.  bility.  Such  charge  merely  declares 
See  also  Western  Union  Tel.  Co.  v.  the  legal  effect  of  uncontradicted  evi 
Waller,  (Tex.  Civ.  App.  1898)  47  S.  W.  dence.  Houston,  etc.,  R.  Co.  v,  Gran- 
Rep.  396.  berry,  16  Tex.  Civ.  App.  391. 

But  a  charge  that  a  given  circum-  Charging  Message  as  Notice  of  Certain 

stance  is  or  is  not  sufficient  proof  of  Facts,  —  A  charge  that  the  message  in 

negligence,  or  that  under  the  enumer-  question  was  sufficient  to  have  put  the 

ated    facts    and   circumstances   negli-  defendant's    agent    handling  ii  upon 

gence  has  or  has  not  been  established,  notice  of  the  relationship  between  the 

is  upon  the  weight  of  evidence,   and  plainti£f  and  the  person  designated  in 

therefore  under  the  laws  of  mpst  of  the  the  message,  and  to  give  notice  that 

states  is  incorrect  if  given  and  should  failure  to  deliver  the  message  with  rea* 

be  refused  if  requested.    Thompson  v,  souable  diligence    might   result   in   a 

Western  Union  Tel.  Co.,  10  Tex.  Civ.  deprivation  to  the  plaintiff,  is  not  objec- 

App.  120;  Western  Union  Tel.  Co.  v,  tionable  as  being  upon  the  weight  of 

Boots,  10  Tex.  Civ.  App.  540;  Mitchell  evidence.     Western  Union  Tel.  Co.  v, 

V.  Western  Union  Tel.  Co.,   12  Tex.  Linn,  (Tex.  Civ.  App.  1893)  23  S.  W. 

Civ.  App.  262;  Western  Union  Tel.  Co.  Rep.  895. 

V,  Elliott,  7  Tex.  Civ.  App.  482;  West-  Charge  on  Efforts  to  Find  Addressee. — 

ern  Union  Tel.  Co.  v,  Johnson,  16  Tex.  A  charge  giving  in  detail  the  efforts  of 

Civ.   App.    546;    Western    Union   Tel.  the  messenger  to  find  the  addressee  of 

Co.  V,  Davis,  (Tex.  Civ.  App.  1899)  51  a  telegram,  and  instructing  the  jurors 

S.  W.   Rep.  258;  Western  Union  Tel.  that  if  they  believe  those  efforts  consti- 

Co.  V,  Cocke,  (Tex.  Civ.  App.  1893)  22  tuted  such  diligence  as  a  reasonably 

S.  W.  Rep.  1006;  Western  Union  Tel.  prudent  man    would    have  exercised 

Co.  V.  Kinsley,  8  Tex.  Civ.  App.  527;  they  should  find  for  defendant,  is  on 

Western  Union  Tel.  Co.  v,  Odom,  21  the  weight  of  evidence.    The  charge 

Tex.  Civ.  App.  537.     See  also  Western  should  leave  it  to  the  jury  to  determine 

Union  Tel.  Co.  v.  Cline,  8  Ind.  App.  under  all  the  evidence  whether  the  de- 

364.  fendant  exercised  ordinary  diligence. 

Construing  Contract  and  Defining  De*  Western  Union  Tel.  Co.  v.  (Carr,  5  Tex. 

livery,  —  In  an  action  for  damages  for  Civ.  App.  60. 

delay  in  delivering  a  telegram  it  is  the  Contributory  Negligence  or  Delay,  — 
duly  of  the  court  to  construe  the  con-  In  an  action  for  damages  for  a  failure 
tract  for  the  trsCnsmission  of  themes-  promptly  to  transmit  and  deliver  a  tele- 
sage  and  to  inform  the  jury  what  would  gram,  by  reason  of  which  failure  the 
constitute  a  delivery  within  its  mean-  plaintiff  did  not  reach  the  home  of  his 
ing.  Thompson  v.  Western  Union  Tel.  brother  in  time  for  his  funeral,  an  in- 
Co.,  10  Tex.  Civ.  App.  120.  And  a  struction  that  the  plaintiff  could  not  re- 
charge informing  the  jury  that  the  cover  if  by  taking  a  less  direct  route 
defendant  could  have  met  its  liability  he  could  have  arrived  at  his  destination 
by  a  delivery  or  offer  to  deliver  at  a  in  time  for  his  brother's  funeral  after 
certain  place  and  could  demand  extra  the  receipt  of  the  message  was  held  to 
compensation  if  such  place  was  beyond  have  been  properly  refused  as  a  charge 
the  free  limits  is  not  a  charge  upon  the  on  the  evidence.  Western  Union  Tel. 
weight  of  evidence.  Western  Union  Co.  v,  Johnson,  16  Tex.  Civ.  App.  546. 
Tel.  Co.  V,  Sweetman,  19  Tex.  Civ.  In  North  Carolina^  though  in  an  ac* 
App.  435.  tion  against  a  telegraph  company  for 

Declaring  Legal  Effect  of  Evidence  of  damages  for  the  nondelivery  of  a  mes- 

Joint  Liability,  —  A  charge  that  certain  sage  the  court  should  instruct  the  jury 
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assume  as  proven  facts  which  are  to  be  determined  from  the 
evidence  by  the  jury.* 

Ignoring  Etiential  Xatten.  —  Instructions  which  ignore  issues,  mat- 
ters, and  features  material  to  the  case  are  erroneous.* 

that  a  given  state  of  facts  as  a  matter  the  charge  of  the  court  may  assame 

of  law   would  or  would  not  be  negli-  it  as  established.     Western  Union  Tel. 

gence,  yet   when  the  plaintiff   makes  Co.  v.  Johnson,  9  Tex.  Civ.  App.  49 

out  2^ prima  fcuU  case  by  showing  that  \citing  6ulf,  etc.»  Tel.  Co.  v,  Richard- 

the  defendant  received  the  message  and  son,  79  Tex.  652;  Western  Union  Tel. 

failed  to  deliver  it,  then  to  instruct  the  Co.  v,  Broesche,  72  Tex.  659;  Western 

jury  that    the    evidence  in    the  case  Union  Tel.  Co.  v.  Adams,  75  Tex.  535; 

rebuts  and  overcomes  it  is  to  invade  Western  Union  Tel.  Co.  v.  Jobe,  6  Tex. 

theprovinceof  the  jury  and  violate?  the  Civ.  App.  403];    Western  Union  Tel. 

code  provision  which   forbids  an   ex.  Co.  v.  May,  8  Tex.  Civ.  App.  176,  du 

pression  of  opinion  by  the  judge  upon  f'/ijf  Western  Union  Tel.  Co.  v.  Moore, 

the  weight  of  the  evidence.    Sherrill  v.  76  Tex.  66,  and  Western  Union  Tel. 

Western   Union  Tel.  Co.,  116  N.  Car.  Co.  v.  Carter,  85  Tex,  580. 

655.  Instance  of  Charge  Not  Assuming  Mental 

1.  Western  Union  Tel.  Co.  v.  Davis,  Suffering.  —  An  instruction  that  if  the 

(Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  258.  jury  should  find  that  because  of  the 

Asanming  Hegllgonce  f^om  iUtorationof  negligence  of  the  defendant  the  plain- 

Xessage.  —  It  is  error  for  the  court  to  tiff  was  prevented  from  attending  the 

assume  that  an  alteration  of  a  message  funeral  of  his  sister  the  verdict  must 

was  the  result  of  culpable  negligence  be  for  the  plaintiff  "  for  such  sum  and 

and  to  charge  that  if  such  alteration  no  more   as  the  evidence   may  show 

was  the  proximate  cause  of  the  plain-  will  compensate  plaintiff  for  the  injury 

tiff's  damage  the  jury  must  find   for  sustained,  if  any,  to  his  feelings,  tak- 

him.    Western  Union  Tel.  Co.  v.  Elliott,  ing  into  consideration  the  mental  pain 

7  Tex.  Civ.  App.  482:  Western  Union  and   suffering,   if    any,   sustained    by 

Tel.  Co    V,  Edsall,  63  Tex.  668;  Wo-  him  because  oif  not  being  able  to  attend 

mack  V.  Western  Union  Tel.  Co.,  58  the  funeral  of  his  said  sister,"  does 

Tex.  176.  not  assume  that  the  plaintiff  suffered 

Erroneous  Hypothooation  that  No  Effort  injury  or  mental  anguish  on  account  of 

Was  Hade  to  Deliver.  —  Where  the  facts  not  being  able  to  attend  the  funeral, 

were  that  the   message   was    sent    at  but  leaves  the   question   to  the  jury, 

once  by  the  receiving  operator  to  the  Western  Union  Tel.  Co.  v.  Linn,  (Tex. 

addressee,  and    the    messenger    went  Civ.  App.  1893)  23  S.  W.  Rep.  895. 

twice  to  the  proper  place  of  delivery  2.  Western  Union  Tel.  Co.  v.  McNair, 

and  failing  to  find  the  addressee  made  120  Ala.  99. 

no  further  eflort  to  find  him,  a  charge  Ignoring  Belay  in  ICaUng  Inquiries  to 

hypothecating    upon   the    supposition  Addressee.  —  In    Sherrill    v.    Western 

that  **  no  effort"  had  been  made  to  de-  Union  Tel.  Co.,  116  N.  Car.  655,  the 

liver  the  message  was  held  to  be  erro-  court  charged  that  if  the  jur^  believed 

enous.     Whether   the   messenger  was  that  the  defendant,  through  us  agents, 

negligent  and  indifferent  in  regard  to  made  of  people  of  wide  acquaintance 

the    delivery    of    the     message,    and  in  the  neighborhood  proper  inquiries 

whether  there  was  negligence  of  the  as  to  the  whereabouts  of  the  person  to 

operator  in  failing  to  perform  his  duty,  whom  the  message  was  addressed,  and 

were  questions  for  the  jury,  and  should  upon  information  so  derived  delivered 

have  been  left  to  it  without  the  suppo-  the  message  to  another  person  of  the 

sition  that "  no  eflort  "  had  been  made  same  name,  who  did  not  notify  the  de- 

to    perform     such     duties.      Western  fendant  that  it  was  not  intended  for 

Union   Tel.   Co.   v.   Cooper,    71   Tex.  him,  then  the  defendant  had  used  rea- 

507.  sonable  diligence  in   delivering  such 

A—nmjwg  Mental  Anguish  upon  Facts  message.    The  instruction  was  held  to 

in  Beeord.  —  Under  rulings  of  the  Su-  be  erroneous  because  it  left  out  of  con- 

preme  Court  of  Texas  proof  of  mental  sideration  the  questions  when  and  after 

anguish   is   not   necessary   where   the  how   much   delay   the   inquiries  were 

record  shows  such  facts  as  would  indi-  made.     The   promptness    with    which 

cate  mental  distress,  and  in  such  case  they  were  made  was  an  essential  ele* 
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WUlwUHng  and   Gonflieting  InstrnotiOBf.  —  The   charges   must    be   so 

framed    as   not  to  confuse  and  mislead  the  jury/  and  not  to 

ment  in  an  instruction  as  to  whether  it  at  the  time,  considering  the  condition 

there  was  reasonable  dilig^ence.  of  the  wires,  etc.,  must  hold  the  de- 

ExolodiBg  Inne  as  to  Xistaka  in  Tram-  fendant  to  ordinary  care  in  selecting 

niiaion. —  Where  the  aciion  is  for  the  the   route    under    the    circumstances, 

nondelivery  of  a  telegram  to  the  plain-  Mitchell  v.  Western  Union  Tel.  Co.,  I3 

tiff  and  for  a  mistake  in  its  transmis-  Tex.  Civ.  App.  262. 

sion   which  resulted  in  changing   the  1.  Western  Union  Tel.  Co.  v.  Hope, 

addressee's  name,  a  charge  including  11  111.  App.  23g. 

only  the  negligence  of  the  defendant's  Charge  on  InahUity  to  Proyent  Iignry 

servants  in  finding  the  plaintiff,  with-  in  ** Ndghborhood.'* — In  an  action  for 

out  embracing  the  error  or  mistake  in  failure  to    deliver  a  telegram   telling 

the  transmission  of  the  message,  is  not  the  plaintiff  that  water  on  his  ranch 

correct.     Mitchell   v.   Western    Union  was  getting  low,  by  reason  of  which 

Tel.  Co.,  12  Tex.  Civ.  App.  262.  failure  I  he  plaintiff's  cattle  were   in- 

Failnre  to  Charge  on  negative  of  Con-  jured,  an  instruction  to  the  efTeci  that 
troverted  ProposiUon.  —  In  an  aciion  to  the  jury  should  find  for  the  defendant 
recover  for  ihe  failure  to  deliver  a  mes-  if  there  was  no  place  **  in  the  neighbor- 
sage,  resulting  in  depriving  the  plain-  hood  "  of  the  plaintiff's  ranch  to  which 
tiff  of  being  with  his  wife  during  the  he  could  have  driven  his  cattle  and 
last  hours  in  which  she  was  conscious  found  sufficient  food  and  water  to  avoid 
and  able  to  converse,  there  was  a  con-  the  loss  was  held  to  be  erroneous  and 
flict  of  evidence  upon  the  question  misleading.  The  charge  should  not 
whether  there  was  a  change  in  the  have  restricted  the  plaintiff's  ability  to 
wife's  condition  shortly  before  the  h us-  relieve  his  cattle  to  the  neighborhood 
band's  arrival  so  as  to  render  her  un-  of  his  ranch.  Mitchell  v.  Western 
conscious  and  unable  to  converse.  Union  Tel.  Co.,  12  Tex.  Civ.  App.  262. 
The  court  charged  that  the  jury  should  Charge  on  "  Aocnraoy  "  in  Transmisiion 
find  for  the  plaintiff  if  the  delay  caused  and  Delivery. —  Where  the  mistake  in 
by  the  failure  to  deliver  the  telegram  the  language  in  which  a  telegram  was 
deprived  the  plaintiff  of  conversing  sent  was  unquestioned  in  the  evidence, 
with  his  wife  during  her  conscious  there  was  held  to  be  no  error  in  instruct- 
moments.  It  was  held  to  te  error  to  ing  the  jury  that  the  company  was 
refuse  to  charge  also  the  negative  of  not  an  insurer  of  absolute  safety  and 
this  proposition  —  that  if  the  wife  was  "  accuracy"  in  the  transmission  of  the 
conscious  and  able  to  converse  after  message,  and  further  that  if  the  serv- 
the  arrival  of  the  husband  he  could  not  ants  of  the  company  exercised  ordinary 
recover.  Western  Union  Tel.  Co.  v,  care  to  transmit  and  deliver  the  mes- 
Stacy,  (Tex.  Civ.  App.  1897)  41  S.  W.  sage  "  accurately,"  the  defendant  was 
Rep.  100.  not  liable.     Western  Union  Tel.  Co.  v. 

AnthorJiingVerdiet  Without  Finding  as  Odom,  2t  Tex.  Civ.  App.  537. 
to  Prozimato  Canse.  —  In  an  action  for  Instmetion  on  Dnty  to  Deliver  Metsago. 
unreasonable  delay  in  the  delivery  of  — A  charge  referring  to  the  operator 
a  telef^ram  stating  that  the  plaintiff's  at  a  certain  place  as  the  person  whose 
mother  was  dying,  a  charge  authoriz*  duty  it  was  to  deliver  a  message  was 
ing  a  verdict  for  the  plaintiff  without  a  criticised  on  the  ground  that  the  opera- 
finding  by  the  jury  that  if  the  tele-  tor  was  not  required  to  deliver  the 
gram  had  been  delivered  in  due  time  message;  that  this  was  the  duty  of 
the  plaintiff  would  have  taken  the  night  the  messenger,  The  reviewing  court 
train  and  reached  home  before  her  thought  the  objection  hypercritical 
mother  died  was  held  to  omit  an  es-  but  said  that  the  charge  would  have 
sential  feature  of  the  case  and  there-  been  clearer  if  the  judge  had  merely 
fore  to  be  misleading  and  erroneous,  instructed  the  jury  to  the  effect  that  if 
Western  Union  Tel.  Co.  v.  May,  8  Tex.  the  defendant's  servants  whose  duty  it 
Civ.  App.  176.  was  to  deliver  the   message   used   so 

Omitting  Charge  on  Caro  in  Beleeting  little  care,  etc.     Western   Union  Tel. 

Sonte.  —  An  instruction   that   the   de-  Co.  v.  Cooper,  71  Tex.  507. 

fendant  is  not  required  by  law  to  send  Charge   on    Seasonable    Diligenoe.  — 

a  message  by   a  specified   route,  but  Where   the   real   issue  formed  by  the 

may  choose  any  route  that  is  open  to  pleadings  was  whether  the  defendant 

31  Encyc.  PI.  &  Pr.  — 34             629  Volume  XXI. 


Aotioni  TELEGRAPHS  AND  TELEPHONES,  for  BamAgas. 

conflict  with  other  instructions  given.* 

Harmless  and  Konpnijndioial  Instmotions.  —  The  action  of  the  COUft  in 
giving  or  refusing  to  give  an  instruction  will  not,  even  if  errone- 
ous, authorize  the  reversal  of  the  judgment  where  it  is  clear  that 
no  prejudice  has  resulted.*  And  a  charge  or  the  refusal  thereof 
will  not  be  prejudicial  where  it  in  no  way  affects  the  merits  of  the 
case  or  the  rights  of  the  parties. • 

Charges  Corrected  or  Covered  by  Others.  —  An  erroneous  instruction 
may  be  corrected  in  another  part  of  the  charge,  or  by  another 
instruction.*  And  it  is  not  error  to  refuse  a  special  charge  on  a 
subject  covered  by  the  general  or  special  charges  given.* 

9.  Verdict  and  Judgment  —  a.  For  Plaintiff  or  Defendant. 
—  In  this  as  in  other  actions  the  question  whether  the  verdict 
should  be  for  the  plaintiff  or  the  defendant  depends  of  course 
upon  the  state  of  the  pleadings  and  the  evidence  adduced. * 

had  used  reasonable  diligence  in  per-  ments  in  instructiors  sabmitting  to  the 

formingifspartof^he  con  tract  to  trans-  jury   the   issue   whether  certain   tele- 

mit  and  deliver  the  message,  as  alleged  grams  conferred  authority  on  an  agent 

in  the  answer  and  controverted  in  the  to  act  as  he  did,  when  the  telegrams 

reply,  it  was  held  not  misleading  to  conferred  such  authority  as  a  matter  of 

charge  that  if  the  jury  believed  that  law,  are  without  prejudice  where  the 

the   defendant,  acting   under   its  con-  verdict  is  in   accord  wiih  the  correct 

tract,  used  due  diligence  the  verdict  interpretation.     Hasbrouck  v.  Western 

should  be  for  the  defendant.     Western  Union  Tel.  Co.,  107  Iowa  160.    See  also 

Union  Tel.  Co.  v.  Davis,  16  Tex.  Civ.  Western  Union  Tel.  Co.  r.  Stephens,  2 

App.  268.  Tex.  Civ.  App.  129. 

1.  Thompson  v.  Western  Union  Tel.        8.  Western  Union  Tel.  Co.  v.  lobe.  6 
Co.,  106  N.  Car.  549.  Tex.  Civ.  App.  403.     See  also  Western 

InstancM  of  Churge  Hot  Conflicting. —  Union  Tel.  Co.  v,  Broesche.  72  Tex. 

See  Western   Union  Tel.  Co.  v,  Odom,  654;  Erie  Tel.,  elc,  Co.   v.  Grimes,  82 

21  Tex.  Civ.  App.  537.  Tex.  89. 

2.  Western  Union  Tel.   Co.  v,  Mc-  4.  Western  Union  Tel.  Co.  v.  Davis, 
Kibben,  114  Ind.  511.  16  Tex.  Civ.  App.  258.    See  also  Sherrill 

The    Snbmission    of    the    Qnestion    of  v.  Western  Union  Tel.  Co.,  117  N.  Car. 

Agency  of  the  Sender,  even  if  erroneous,  352. 

is  harmless  where  the  facts  and  circum-  6.  Western  Union  Tel.  Co.  v,  John- 
stances  show  that  the  plaintiff  has  a  son,  16  Tex.  Civ.  App.  546;  Western 
right  of  action  as  the  person  for  whose  Union  Tel.  Co.  ».  Johnson,  9  Tex.  Civ. 
benefit  the  contract  for  the  transmission  App.  48;  Western  Union  Tel.  Co.  v. 
of  the  message  was  made.  Western  W'aller,  (Tex.  Civ.  App.  1898)  47  S.  W. 
Union  Tel.  Co.  v,  Jones,  81  Tex.  271.  Rep.  396;  Western   Union  Tel.  Co.  v. 

Befnsing  Charge  on  Diligence  at  Fartion-  Odom,  21  Tex.  Civ.  App.  537;  Erie 
lar  Time. —  In  an  action  for  the  delayed  Tel.,  etc.,  Co.  v.  Grimes,  82  Tex.  89. 
delivery  of  a  telegram  the  defendant  is  6.  Verdict  Directed  Where  Negligence 
not  prejudiced  by  a  refusal  of  the  court  Hot  Shown. —  In  an  action  for  negli- 
to  instruct  the  jury  as  to  the  right  of  gently  failing  to  deliver  a  telegram, 
the  company  to  establish  office  hours  where  the  plaintiff  fails  to  show  any 
and  as  to  the  test  of  the  company's  dili-  negligence  in  delivering  the  message 
gence  on  the  night  of  the  receipt  of  the  a  verdict  for  the  defendant  is  properly 
message,  where  the  object  of  the  tele-  directed.  Brumfield  v.  Western  Union 
gram  would  have  been  as  well  sub-  Tel.  Co.,  97  Iowa  693. 
served  by  a  delivery  in  the  early  Insufficient  Affidavit  of  Defenie  — Be- 
morning  of  the  next  day  as  on  the  fective  Statement.  —  The  statement  of 
night  of  its  receipt.  Western  Union  claim  in  an  action  of  assumpsit  to  re- 
Tel.  Co.  V.  Edmonson,  (Tex.  Civ.  App.  cover  damages  for  delay  in  the  trans- 
1897)  40  S.  W.  Rep.  622.  mission  of  a  telegram  averred  that  the 

Aider  by  Verdict.  —  Erroneous  state-  plaintiffs  telegraphed  their  correspond- 
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b.  Award  of  Damages.  —  The  award  of  damages,  relative  to 
the  character,  amount,  and  apportionment,  is  to  be  made  in 
accordance  with  legal  principles,  in  connection  with  the  aver- 
ments and  proof  in  the  particular  case.^ 

ent  to  purchase  certain  goods  at  a  lated  in  the  contract  for  sending  the 
specifted  price  pro^riding  they  could  be  message,  presented  a  claim  for  fifty 
shipped  by  a  certain  vessel;  that  rely-  dollars  actual  damages  and  five  thou- 
ing  on  the  transmission  of  the  message  sand  dollars  exemplary  damages  lor 
in  due  course  the  plaintiffs  sold  the  failure  to  deliver  the  message,  other- 
goods  to  arrive  on  such  vessel;  but  that  wise  sufficiently  describing  his  cause 
by  reason  of  delay  in  the  delivery  of  of  action.  By  an  amended  petition  the 
the  message  the  plaintiffs  were  unable  plaintiff  prayed  for  the  recovery  of  five 
to  deliver  the  goods.  Il  was  held  that  thousand  dollars  exemplary  and  five 
the  court  properly  refused  to  enter  thousand  dollars  actual  damages.  The 
judgment  for  want  of  a  sufficient  affi-  court,  without  deciding  that  the  plain- 
davit  of  defense,  since  the  plaintiffs'  tiff  would  have  been  under  any  cir- 
statement  was  defective  in  not  averring  cumstances  estopped  from  claiming  a 
that  at  the  time  when  the  order  should  greater  amount  than  that  for  which  the 
have  been  delivered  ^n  due  course  the  claim  was  presented,  held  that  he 
goods  could  have  been  purchased  at  ought  not  to  be  prejudiced  by  his  classi- 
the  price  named  and  shipped  as  di-  fication  of  the  damage  as  actual  and 
rented.  Ferguson  v.  Anglo-American  exemplary,  and  (hat  since  the  claim 
Tel.  Co.,  151  Pa.  St.  an.  presented  was  for  five  thousand  and 

Evldenoe  of  Hoadslivery  to  One  of  Two  fifty  dollars  in  the  aggregate,  a  verdict 

AddroHW.  —  In  an  action  by  husband  in  favor  of  the  plaintiff  for  five  hun- 

and  wife  where  the  declaration  averred  dred  dollars  would  be  upheld, 

and  the  evidence  proved  that  the  mes-  Where  Mentid  SalEering  Is  Alleged  in 

sage  was  addressed  (o  both,  a  verdict  the  petition,  evidence  that  the  plaintiff 

in  favor  of  the  plaintiffs  was  not  sus-  was  deprived  of  the  privilege  of  being 

tained   where  the  only  evidence  as  to  present  at   the  burial  of  her  sister  is 

nondelivery   showed  merely   that  the  sufficient  upon  which  to  base  a  recovery 

telegram   had   not  been    delivered   to  of   damages  for  mental   suffering  al- 

the  wife.     Western  Union  Tel.  Co.  v.  though   the    plaintiff  did    not    testify 

Barnes,  95  Tenn.  271.  directly  to  mental  suffering,  such  suffer- 

1.  nominal    Damages    Where    Actual  ing   being    a    natural   and    necessary 

Damage  Hot  Proved.  —  On  a  breach  of  consequence    from    the    facts    stated, 

contract  relating  to   the   transmission  Western  Union  Tel.  Co.  v.  Thompson, 

and  delivery  of  a  telegram,  if  no  actual  18  Tex.  Civ.  App.  609. 

damages  are  proved,  nominal  damages  Semote  and  Consequential  Damages. — 

may  be  recovered,  for  the  law  infers  In  an  action  by  the  sender  for  damages 

some  damage.     Barnesville  First  Nat.  for  a  failure  to  deliver  a  telegram  an- 

Bank  v.  Western  Union  Tel.  Co.,  30  nouncing  the  death  of  a  member  of  the 

Ohio  St.  555.  family  to  another  member  of  the  same 

Ylndietive  Damages  Where  Wantonness  family,  and  the  consequent  failure  of 
or  Malioe  Hot  Shown. —  Where  there  is  the  person  addressed  to  be  present  at 
no  averment  or  proof  that  a  telegraph  the  funeral,  the  jury,  in  its  special 
company,  in  failing  to  deliver  a  mes-  finding  as  to  the  mental  suffering  of 
sage  promptly,  acted  wantonly  or  op-  the  plaintiff  and  damages  therefor,  in- 
pressively,  or  with  such  malice  as  eluded  the  effect  produced  on  the 
implied  a  spirit  of  mischief  or  criminal  sender  by  the  distressed  mental  con- 
indifference  to  civil  obligations,  the  dition  of  his  wife  by  reason  of  the  ab- 
jury  is  not  warranted.  In  a  suit  against  sence  of  the  addressee.  Such  finding 
such  company  for  damages  for  such  was  held  to  be  invalid,  being  based 
failure,  in  awarding  punitive  or  vindic-  partly  upon  the  distressed  feelings  of 
tive  damages.  Davis  v.  Western  Union  the  wife,  which  were  too  remote  and 
Tel.  Co.,  46  W.  Va.  48.  consequentiaUto  be  considered  in  the 

Damages  Within  Aggregate   Claimed,  case.      Western    Union    Tel.    Co.    v. 

Bagardless  of  Olassifloation.  —  In  West-  Stratemeier,  6  Ind.  App.  125. 

ern  Union  Tel.  Co.  r.  Morris,  77  Tex.  Apportionment   of    Damages    Between 

173,  the  plaintiff,  within  the  time  stipu-  Joint  Defendants.  —  In  Western  Union 
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c.  Affirmance  or  Reversal  —  (i)  Where  Verdict  Supported 
by  Evidence.  —  In  accordance  with  the  general  rule,  where  the 
verdict  is  supported  by  testimony  it  will  not  be  disturbed  on 
appeal,  particularly  where  the  evidence  is  sharply  conflicting.* 

EzoeMiTanMB.  —  This  rule  is  strictly  applied  where  damages  have 
been  given  for  mental  anguish  and  it  is  claimed  that  the  verdict 
is  excessive.  In  such  case  the  verdict  will  not  be  set  aside  on 
the  ground  of  excessiveness  alone  unless  it  appears  that  the  jury 
has  acted  from  passion,  prejudice,  or  other  improper  influence.* 

(2)  Where  Verdict  Clearly  Erroneous.  —  Where,  however,  the 
verdict  is  clearly  excessive,  or  is  founded  on  an  erroneous  basis, 
it  may  be  set  aside.' 

T.  Actions    fob    Statutobt    Penalties -— 1.   Jnrisdiotion — 

Extraterritorial  EnforoemMit   of   Statnte.  —  Statutes    imposing  penalties 

Tel.  Co.  V,  Phillips,  2  Tex.  Civ.  App.  general  for  the  plaintiff,  not  showing 

608,  an  attempt  by  the  jury  to  apportion  whether  the  jury  found  one  or  both  of 

the  damages  between  a  telegraph  com-  the  charges  of  negligence  to  be  true;  but 

pany  and  a  railroad  company  jointly  there  was  testimony  tending  to  sustain 

sued  for  failing  to  deliver  a  message  both.    The  appellate  court,  in  support 

sent  partly  over  the  lines  of  each  de-  of    the   verdict,  found    the   defendant 

fendant  was  disapproved.  guilty  of  negligence  as  charged. 

1.  Redington  v.  Pacific  PosUl  Tel.  S.  Western  Union  Tel.  Co.  v.  New- 

Cable    Co.,    107    Cal.    317;     Western  house,  6  Ind.  App.  422:  Western  Union 

Union   Tel.    Co.   v.   Eskridge,   7   Ind.  Tel.  Co.  v,  Eskridge,  7  Ind.  App.  ixA\ 

App.  208;  Western  Union  Tel.  Co.  v.  Western  Union  Tel.  Co.  v.  Robinson, 

Davis,  16  Tex.  Civ.  App.  268;  Western  97  Tcnn.  638;  Western  Union  Tel.  Co. 

Union  Tel.  Co.  v.  Jones,  81  Tex.  271;  v.   Simpson,    73    Tex.    422;     Western 

Western  Union  Tel.  Co.  v.  Linn,  (Tex.  Union  Tel.  Co.  v,  Broesche,  72  Tex. 

Civ.  App.  1893)  23  S.  W.  Rep.  895.  654;  Western  Union  Tel.  Co.  v.  Porter, 

Finding  aa  to  Diligailcein  Seeking  Ad-  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 

droisoe. —  Where  the  evidence  is  con-  866;  Western  Union  Tel.  Co.  v,  Rosen- 

flicting  as  to   whether  the   defendant  treter,  80  Tex.  406;  Western  Union  Tel. 

used  reasonable  care  and  diligence  to  Co.  v,  Stephens,  2  Tex.  Civ.  App.  129; 

find  the  addressee  and  deliver  the  mes-  Western  Union  Tel.  Co.  v.  Hill,  (Tex. 

sage  to  him,  and  the  jury  settles  this  Civ.  App.  1894)  26  S.  W.  Rep.  252. 

conflict,   the  verdict   will   not   be   dis-  8.  Western  Union  Tel.  Co.  v.  Cain, 

turbed.      Western   Union  Tel.   Co.  r.  14  Ind.  App.  115;  Western  Union  Tel. 

Gahan,  17  Tex.  Civ.  App.  657.  Co.  v.  Mellon,  96  Tenn.  66. 

Yerdiot  Sustained  Without  Objootionable  Error  Cured  by  Semittitnr.  —  Where 

ETidenoo.  — The    admission  of    objec-  the  verdict  gives  damages  for  injuries 

tionable  evidence  of   mental   anguish  which  were   in   contemplation  of  the 

caused  by  the  delayed  delivery  of  a  parties  at  the  lime  of  the  contract  and 

telegram  furnishes  no  ground  for  set-  also  for  those  which  were  not,  the  er- 

ting  aside  a  verdict  that  might  be  sus-  ror  may  be  corrected  by  a  remittitur, 

tained  without  any  evidence  as  to  the  Western  Union  Tel.  Co.  v,  Jobe,  6  Tex. 

existence  or  degree  of   mental   pain.  Civ.  App.  403. 

Western  Union  Tel.  Co.  v,  Jobe,  6  Tex.  Damages  for  Phyaical  Snffering  Without 

Civ.'App.  ^0%  follotving  Western  Union  Eyidenoo  Thereof.  —  Where  the  jury  was 

Tel.  Co.  V,  Adams,  75  Tex.  535.  instructed  that  it  might  allow  damages 

Court's  Finding  in  Support  of  Oeneral  for  menial  and  physical  suffering,  but 
Yerdiot.  —  In  Western  Union  Tel.  Co.  there  was  no  evidence  whatever  of 
V,  Johnson,  16  Tex.  Civ.  App.  546,  the  physical  suffering  and  it  did  not  ap- 
plaintiff's  petition  charged  the  de-  pear  bow  great  damages  were  allowed 
fendant  with  negligence  in  both  the  for  such  physical  suffering,  the  verdict 
transmission  and  the  delivery  of  the  and  judgment  were  reversed.  West- 
message.  The  court  submitted  both  ern  Union  Tel.  Co.  v,  Thompson,  iS 
issues  to  the  jury,  and  the  verdict  was  Tex.  Civ.  App.  609. 
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upon  telegraph  companies  for  v^rongs  relating  to  the  transmission 
or  delivery  of  messages  have  no  extraterritorial  force,  and  the 
jurisdiction  of  the  courts  of  any  particular  state  to  enforce  such 
statutory  penalties  depends  in  general  upon  the  question  whether 
the  message  was  delivered  for  transmission  or  the  contract  was 
made  within  the  state.^ 

The  JvriBdietioa  of  th*  FartieiiUr  Conrti  of  a  state  to  enforce  the  pen- 
alty is  governed  either  by  the  statute  imposing  such  penalty  or 
by  the  general  laws  regulating  the  jurisdiction  of  the  various 
courts.* 

1.  Jnrifdletion  Ha^ulatad  by  FUet  of  office  in  another  state.     Western  Union 

Contraet  —  Contract   Made    in    Another  Tel.  Co.  v.  James,  oo  Ga.  254,  followed 

State.  —  The  courts  of  Indiana  have  no  in  Western  Union  Tel.  Co.  v.  Lark,  95 

jurisdiction  of  an  action  to  recover  a  Ga.  S06.     This  statute  has  since  been 

penalty  under  Rev.  Stat.  1881,  §  4176  repealed.     See  Western  Union  Tel.  Co. 

(HDrner's  Stat.   1896,  §§  4176,  4176/1).  v,  Howell,  95  Ga.   197;  Woodburn  v, 

for  failure  of  a  telegraph  company  to  Western  Union  Tel.  Co.,  95  Ga.  808. 

transmit  a  message  as  required,  where  Domiirrer    Entiro   Where   Jnriidiotloii 

the  contract  for  transmission  was  made  Partly  Attaches.  —  The    fact    that    the 

in  another  state.     Carnahanr.  Western  penalty  imposed  by  the  Act  Miss.  1886 

Union  Tel.  Co.,  89  Ind.  526:  Western  (Annot.   Code   Miss.,   §   4326),   which 

Union  Tel.  Co.  v.  Reed,  96  Ind.  T95.  was  claimed  in  the  original  declaration. 

Contract  Made  in  One  State  for  Trans^  cannot  be  enforced  because  the  message 

mission  to  Another,  — But  the  courts  of  was  to  be  delivered  beyond  the  limits 

Indiana   have  jurisdiction   to  enforce  of  the  state  does  not  render  the  declara- 

the  statutory  penalty  where  the  con-  tion  bad  where  the  statutory  penalty 

tract  was  made  in  that  state  though  the  was  but  part  of  the  amount  claimed  in 

message    was    to    be    transmitted    to  a  declaration  of  but  one  count,  and  the 

another    state.      Western   Union   Tel.  demurrer  was  to  the  whole  and  not  to 

Co.  V.  Pendleton,  95  Ind.  12.     And  this  a  part  only  of  the  declaration.     In  such 

is  true  although  all  acts  were  rightly  case  the  demurrer  must  be  overruled, 

performed  in  the  state  where  the  mes-  Alexander  v.  Western  Union  Tel.  Co., 

sage  was  given  for  transmission  and  66  Miss.  161. 

the  wrong  was  committed  in  another  S.  County  Courts,  in  t7^^r^/a,  had  juris- 

state.    Western  Union  Tel.  Co.  v.  Ham  diction  to  try  and  render  judgments  in 

ilton,  50  Ind.  181;  Western  Union  Tel.  cases  originating  under  the  former  Act 

Co.  V,  LindlejT,  62  Ind.  371;  Western  of  1887  imposing  a  penalty  on  telegraph 

Union   Tel.  Co.  v,  Meredith,  95  Ind.  companies  for  neglect  of  duty  in  trans< 

93.  mitting messages.   Solomon  t^.  Western 

Contract  Made  and  Wrong  Committed  Union  Tel.  Co.,  92  Ga.  360^  Dicken  v, 

in  Another  State.  —  Under  a  statute  of  Western  Union  Tel.  Co.,  94  Ga.  433; 

one  state  allowing  the  recovery  of  a  Western  Union  Tel.  Co.  v.  Brightweil, 

penalty  in  addition  to  actual  damages  94  Ga.  434. 

where  a  telegram   is  negligently  de-  But  the  Juriadietioa  of  Jnstioee'  Courts 

laved,  an  action  to  recover  such  penalty  in  Georgia  being  limited  by  the  consti- 

where  the  message  was  sent  from  one  tution  to  *'  civil  cases  arising  ex  con- 

point  to  another  in  that  state  is  not  tractu  and  in  cases  of  injuries  or  daip- 

within  the  jurisdiction  of  the   courts  ages  to  personal  property,"  it  was  held 

of  another  state.      Taylor  v.  Western  that  such   courts  had   no  jurisdiction 

Union  Tel.  Co..  95  Iowa  740.  over  actions  to  recover  the  penalty  im- 

Jnrisdiotion  Independent  of  Place  of  Con-  posed  by  the  Act  of  1887  Western 
tract.  —  Under  Act  Ga.,  Oct.  22,  1887,  Union  Tel.  Co.  v.  Taylor,  84  Ga.  408. 
requiring  a  telegraph  company  under  a  And  in  Virginia  an  action  to  recovei 
penally  to  deliver  a  message  within  a  the  penalty  of  one  hundred  dollars  im- 
reas>nable  time  whether  such  message  posed  by  Code  Va.,  §  1292,  upon  tele- 
be  sent  from  within  or  without  the  graph  companies  for  failure  to  deliver 
state,  it  was  held  that  the  courts  of  a  dispatch  is  beyond  the  jurisdiction  of 
Georgia  might  enforce  this  penalty,  a  justice  of  the  peace  under  Code  Va., 
although  the  message  came  from  an  g  2939,  since  it  is  a  claim  to  a  fine  ex- 
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2.  Hatnre  of  Action  —  Contraet  or  Tert.  —  Under  the  statutes  of 
some  of  the  states  it  is  held  that  the  action  to  recover  the  penalty 
is  based  on  contract  and  that  to  sustain  it  the  existence  of  a  valid 
contract  must  be  shown,  ^  while  under  others  the  proceeding  is 
considered  as  being  founded  upon  a  tort,  i.  e.^  a  wrongful  viola- 
tion of  a  public  duty.* 

Separate  Svitf  for  Penalty  and  Damagea.  —  Where  a  statutory  penalty 
against  a  telegraph  company  for  neglecting,  failing,  or  refusing  to 
transmit  and  deliver  a  message  within  a  reasonable  time  is  imposed 
in  addition  to  other  damages  and  is  not  a  part  of  an  entire  demand 
for  damages,  such  penalty  may  be  sued  for  and  recovered  in  a 
separate  suit,  and  such  recovery  will  not  bar  another  action  for 
the  damages  suffered  by  the  neglect  or  failure  of  the  telegraph 
company  to  transmit  and  deliver  the  same  message.* 

3.  Fartiei  —  Flaintiit  —  To  recover  the  penalty  under  some  of 
the  acts  the  sender  is  the  proper  party  plaintiff,*  though  other 
statutes  are  so  expressed  or  construed  as  to  authorize  the  addressee 
to  sue  for  the  penalty.* 

ceeding^  twenty  dollars.  Western  Union  message  was  the  only  one  who  could 

Tel.  Co.  V.  Pettyjohn,  88  Va.  296.  sue  for  the  penalty.    Western  Union 

1.  Western  Union  Tel.  Co  v.  Yopst,  Tel.  Co.  v.  Brown,  108  Ind.  538;  West- 

118   Ind.   248;   Carnahan   v.    Western  ern  Union  Tel.  Co.  v,  Pendleton,  95 

Union  Tel.  Co.,  89  Ind.  526:  Rogers  v.  Ind.  12;  Western  Union   Tel.   Co.   v. 

Western  Union  Tel.  Co.,  78  Ind.  169.  Jones,  95  Ind.  228;  Western  Union  Tel. 

But  see   Western   Union  Tel.  Co.   v,  Co.   v.    Reed,   96    Ind.   195;    Western 

Pendleton,  95  IiTd.  12.  Union  Tel.  Co.  v.  Kinney,  106  Ind.  468: 

The  penalty  provided  by  the  sutute  Western  Union  Tel.  Co.  v,  Scircle,  103 
of  Indiana  is  given  to  one  who  con-  Ind.  227.  And  Act  Ind.  1885  (Horner's 
tracts  with  a  telegraph  company  for  the  Stat.  1896,  §§  4176,  4176a),  which  re- 
transmission of  a  message;  it  is  not  a  pealed  by  implication  the  former  act 
penally  recoverable  by  public  prosecu-  and  made  the  company  liable  in  certain 
tion,  but  one  for  which  a  civil  action  cases  '*  to  any  party  aggrieved  "  to  a 
by  an  individual  should  be  brought,  penalty  for  violation  of  its  provisions. 
Western  Union  Tel.  Co.  v.  Jones,  95  does  not  extend  the  right  to  sue  for 
Ind.  228.  the  penalty  to  any  one  other  than  the 

S.  Salomon  v.  Western  Union  Tel.  sender  of  the  dispatch.  Hadley  v.  West- 
Co.,  92  Ga.  360;  Western  Union  Tel.  ern  Union  Tel.  Co.,  115  Ind.  191.  See 
Co.  V,  Taylor,  84  Ga.  408.  Western  Union  Tel.  Co.  v.  Brown,  108 

Proceeding  by  Motion.  —  The  penalty  Ind.  538. 

provided  by  Code  Va.  1887,  §  1292.  for  California,  —  Under  Act  Cal.   1850, 

the   failure  of   a   telegraph   company  §  154,  it  was  held  that  one  whose  mes- 

to  deliver  a  dispatch  as  promptly  as  sage  had  not  been  sent  might  sue  to 

practicable  to  the  addressee  is  not  re-  recover  the  penalty  given.     The  proper 

coverable  on  motion  under  section  321 1,  party  plaintiff  was  the  one  who  con- 

which  authorizes  the  remedy  by  motion  tracted  or  offered  to  contract  for  the 

only  in  those  cases  in  which  the  plain-  transmission  of  the  dispatch.    This  he 

tiff  is  entitled  to  recover  money  by  ac-  might  properly  do  by  hts  agent  or  serv- 

tions'on  a  contract.     Western    Union  ant,  but  when  the  contract  was  made 

Tel.  Co.  V.  Bright,  90  Va.  778,  approv*  by  a  party  as  agent  of  another  the  fact 

tW  Western  Union  Tel.  Co.  v.  Petty-  of  agency  must  be  shown.     Thurn  v. 

John,  88  Va.  296.  Alta  Tel.  Co..  15  Cal.  472. 

S.  Wilkins  v.   Western  Union    Tel.  6.  Addressee  Proper  Plaintiff— Ftr^imVi. 

Co.,  68  Miss.  6.  — Code  Va.,  §  1292,  which  subjects  a 

4.  Bender   of    Message    Proper   Party  telegraph  company  to  a  forfeiture  for 

Plaintiff — Indiana,  —  Under  Rev.  Stat,    every  failure  to  forward  or  deliver  a 
Ind.   1881,  §  4176,  the  sender  of  the    dispatch  as  promptly  as  practicable, 
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TlM  state  or  Commoawealth  is  therefore  not  usually  a  necessary  party, 
and  in  the  majority  of  instances  its  joinder  would  be  improper.^ 

Befendant.  —  The  defendant  should  of  course  be  the  company 
legally  liable  for  the  wrong  committed  and  for  the  penalty  arising 
therefrom.* 

4.  Abatement  and  SnrviyaL  —  The  question  of  abatement  or 
survival  of  actions  against  telegraph  companies  for  neglect  or  fail- 
ure to  transmit  messages  is  governed  in  the  main  by  the  general 
rules  relative  to  actions  generally.' 

5.  Declaration,  Petition,  or  Complaint  —  a.  Stating  Case  Within 
Statute.  —  In  an  action  to  recover  a  statutory  penalty  against 
a  telegraph  company  the  better  practice  is  to  refer  specifically  in 
the  plaintiff's  pleading  to  the  section  of  the  statute  imposing  the 
penalty,  that  the  defendant  may  be  properly  apprised  of  the 
nature  of  the  action ;  ^  but  in  any  event  the  complaint  must 
allege  all  the  facts  required  to  bring  the  case  clearly  within  the 

expressly  provides  that  the  forfeitare*  gence  cannot  be  joined  in  the  same 

shall  be  "  to  the  person  sending  the  action   for  the  statutory  penalty,  the 

dispatch  or  to  the  person  to  whom  it  action  being  brought  for  an  alleged 

was  addressed."     Western  Union  Tel.  default  of  each  severally,  and  no  joint 

Co.  V,  Tyler,  90  Va.  297.  default  or  joint  conduct  of  the  busi- 

Misdssippi,  —  Under  Act  Miss.  March  ness  of  telegraphing  by  the  defendants 
18,  1886  (Annot.  Code  Miss.,  §  4326),  being  alleged.  Chandler  v.  Western 
providing  that  if  any  telegraph  com-  Union  Tel.  Co.,  94  Ga.  442. 
pany  shall  neglect,  fail,  or  refuse  to  S.  See  the  article  Survival  op  Ac- 
transmit  and  deliver,  within  a  reason-  tions,  anit^  p.  309. 
able  time,  without  good  and  sufficient  Abatement  by  Death  of  FlaintUT.  —  The 
excuse,  any  message  delivered  to  it  for  sender  of  the  message  is  the  parly  who 
such  purpose,  the  person  injured  shall  must  sue  for  the  recovery  of  the  penalty 
recover  the  sum  of  twenty-five  dollars  imposed  by  statute  in  Indiana^  because 
in  addition  to  such  other  damages  as  the  cause  of  action  is  in  him;  but  if 
are  allowed  by  law,  the  addressee  of  a  he  dies  pending  suit  the  action  does 
message  not  promptlv  delivered  may  not  abate,  but  survives  10  his  per- 
maintain  the  suit  for  ihe  penalty  sonal  representative,  who  may  continue 
though  the  charges  for  transmission  it  and  recover  the  penally.  Western 
were  paid  by  the  sender  and  the  ad-  Union  Tel.  Co.  v,  Scircle,  103  Ind. 
dresseehassustained  no  pecuniary  loss.  227. 

Western  Union  Tel.  Co.  v,  Allen,  66  For  Abatement  of  the  Action  by  a  Repeal 

Miss.  549.  of  the  Statute  Imposing  the  Penalty  see 

Joining  Interested  Partief  as  Plaiatift.  Western  Union  Tel.  Co.  v,  Lumpkin 

—  Where  it  appears  from  the  complaint  99  Ga.  647;  Western  Union  Tel.  Co.  v, 

that  two  parties  are  jointly  interested  Smith,  96  Ga.  569;  Meadors  f .  Western 

in  the  cause  of  action  stated  and  in  the  Union  Tel.  Co.,  96  Ga.  7^8;  Woodburn 

recovery  of  the  penalty  authorized  by  v.  Western  Union  Tel.  Co.,  95  Ga.  808; 

the  statute  of /ff^iVjiia,  they  are  properly  Western  Union  Tel.  Co.  v.  Brown,  108 

joined    as    coplaintiffs    in    the    suit.  Ind.  538. 

Western  Union  Tel.  Co.  v.   Huff,  102  4.  Kirby  v.  Western  Union  Tel.  Co., 

Ind.  53S.  4  S.  Dak.  463.  6  S.  Dak.  i. 

1.  Western  Union  Tel.  Co.  v,  Tyler,  And  see  generally  article  Penalties 

9c  Va.  297.    See  also  Western  Union  and  Penal  Actions,  vol.  16,  p.  229. 

Tel.  Co.  V.  Jones,  95  Ind.  228.  Seferenoe  to  the  Statute  Is  Hot  Essential, 

8.  Joinder  of  Coimeeting  Company.  —  however,  where  the  complaint  contains 

A  company  receiving  a  telegram  for  averments  which  bring  the  case  within 

transmission  and   a    connecting  com-  the  letter  and  spirit  of  the  act.     West- 

pany  whose  agent  at  the  point  of  desti-  ern    Union  Tel.  Co.  v.  Griffin,  I  Ind* 

nation  failed  to  deliver  it  with  due  aili-  App.  46. 
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letter  and  spirit  of  the  statute.*  If  this  be  done  the  complaint 
will  always  be  sufficient  without  further  averments.* 

b.  Averments  as  to  Character,  Occupation,  and  Lines 
OF  Company.  —  Some  of  the  statutes  requireaverments  that  the 
defendant  is  an  electric-telegraph  company  organized  and  operated 

1.  Western   Union   Tel.  Co.  v.  Kin-  Indiana  see  Western  Union  Tel.  Co.  v. 
ney,  io6  Ind.  468;   Kirby  v.  Western  Buchanan,  35  Ind.  429. 

Union  Tel.  Co.,  4  S.  Dak.  463,  6  S.  HegatiTing   Troviios   and  Mentioning 

Dak.  I.  Exenlpatory  Matten.  —  It  is  held  that. 

For  particular   averments  to    brinf?  under  the  statute  of  Indiana  making  a 

the  case  within  the  statute  see  the  ap-  telegraph  company  liable  to  the  penalty 

propriate  subsections,  infra.  provided   upon  a   failure   to  transmit 

Introducing  Claim  to  Penalty  by  Amend-  a  message  promptly,  the  exculpatory 

ment.  —  The   penalty   provided  by  the  matters  set  forth  in  the  statute   need 

former  statute  of  Georgia  for  a  failure  not  be  mentioned  in  the  complaint,  nor 

to  transmit  a  message  was  a  separate  need  the  provisos  be  negatived  although 

and  distinct  cause  of  action  from  the  available   for  the  defense.       Western 

damages    recoverable  under  the  gen-  Union  Tel.  Co.  v.  Gougar,  84  Ind.  176, 

cral  law  for  like  default.     While  the  approving  Western   Union  Tel.  Co.  v, 

statute   allowed    the   joinder    of    both  Ward,  23  Ind.  377,  and  citing  Western 

causes  in  the  same  action,  there  was  \Jnion  Tel.  Co.  v.  Lewelling,  58  Ind. 

no   authority,   where   a   claim   to    the  367;  Westein   Union  Tel.  Co.  v.  Lind- 

penalty  was  omitted,  for  introducing  ley,  62  Ind.  371;  Western  Union  Tel. 

it  by  way  of  amendment  to  the  declara-  Co.  v.  Meek,  49  Ind.  53;  and  Western 

tion  pending  the  action.     Baldwin   «/.  Union  Tel.  Co.   v.  Huchanan,  35  Ind. 

Western  Union  Tel.  Co.,  93  Ga.  692.  429.     See  also  infra,  V.  5.  d.  Averments 

Alleging  Plaintiff  Sender  of  Message.  —  Showing  Legality  of  Sunday   Contract; 

Under   Rev.    Stat.    Ind.    1881,    §   4176  V.  5.  g.  Allegation  Concerning  Residence 

(Horner's   Stat.    1896,   §§4176,  4i76rt),  of  Addressee, 

the  complaint  must  show  by  aver-  Instanoee  of  Complaints  Held  Bnffloient. 
ment  of  facts  that  the  plaintiff  was  —  Under  the  Indiana  statute  the  com- 
the  sender  of  the  message  within  the  plaint  will  be  sufficient  to  withstand  a 
meaning  of  the  statute,  and  must  not  demurrer  for  want  of  facts,  if  it  shows 
state  this  as  a  mere  conclusion  of  law  that  the  defendant  is  an  electric- tele- 
inconsistent  with  the  facts  relied  upon  graph  company,  with  a  line  of  wires 
for  its  support.  Western  Union  Tel.  wholly  or  partly  in  the  state,  and  is 
Co.  V,  Kinney.  106  Ind.  468.  engaged  in  telegraphing  for  the  pub- 

2.  Western  Union  Tel.  Co.  v.  Scircle,  lie,  and  that  it  has  failed,  during  its 
103  Ind.  227;  Western  Union  Tel.  Co.  usual  office  hours,  upon  the  payment 
V.  Walker,  102  Ind.  599.  And  see  in-  or  tender  of  its  usual  charge,  to  re- 
fra^  passim.  ceive  a  dispatch  from  the  plaintiff  and 

iUleging  Contract  on  "Usual  Tenns."  to  transmit  such  dispatch  with  impar- 
—  Tiie  complaint  to  recover  the  pen-  tiality  and  good  faith,  and  in  its  proper 
alty  under  the  Indiana  statute  now  order.  Western  Union  Tel.  Co.  v.  Rob- 
embodied  in  Horner's  Stat.  Ind.  1896,  erts,  87  Ind.  377. 

§4176^,  is  not  objectionable  in  failing  A  complaint  before  a  justice  of  the 

to  allege  that  the  message  was  offered  peace  to  recover  the  penalty  author- 

and  accepted  **  upon  the  usual  terms.'  ized  by  \\it  Indiana  statute  is  sufficient 

Western   Union  Tel.  Co.  v.  Griffin,  i  if   it  alleges  that  the  plaintiff  placed 

Ind.  App.  46.  the  dispatch  set  out  in  the  hands  of  the 

Alleging    Actual    Damages.  —  To    re-  defendant's  agents  to  be  transmitted 

cover    the    penally    imposed    by    the  to  a   certain   person;    that   the    usual 

Arkansas    statute    for    neglecting    to  charge  was  paid  for  such  transmis.«ion; 

transmit  a  message  the  complaint  need  that  the  defendant  undertook  to  trans- 

not  allege  any  actual  damages.     The  mit  the  dispatch  without  partiality  and 

statute  fixes  the  amount  or  penalty  to  in  good  faith,  but  that  it  wholly  failed 

be  recovered,  whether  the  actual  dam-  to  so  transmit  such  dispatch;  that  the 

age  be  great  or  small.     Little  Rock,  defendant    was    an    electric- telegraph 

etc.,  Tel.  Co.  v.  Davis,  41  Ark.  79.     To  company  with  a  line  of  wires  ex tend- 

the  same  effect  under  the   statute  of  ing   to  the  place   where  the  message 
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under  the  laws  of  the  state,  with  a  line  of  wires  extending  wholly 
or  partly  through  the  state,  ^  and  that  such  company  is  engaged 
in  telegraphing  for  the  public' 

c.  Allegation  of  Delivery  of  Message  for  Transmis- 

SION.  —  Under  most  of  the  statutes  the  declaration  or  complaint 
must  allege  the  delivery  to  the  defendant's  agents,  at  the  proper 
time  and  place,  of  a  proper  message  for  transmission.* 

was  addressed,  and  that  the  defendant  Co.,  89  Ga.  754;  Western  Union  Tel. 
company  was  then  engaged  in  tele-  Co.  v.  Ferguson,  57  Ind.  495. 
graphing  for  the  public.  Such  complaint  8howi2ig  Time,  Flaoe,  and  Kind  of  Met- 
is suffici'^ni  if  it  informs  the  defendant  saga  Delivered.  —  To  reco\^er  the  penalty 
of  the  nature  of  the  plaintiff's  cause  of  under  Comp.  Laws  Dak.  (1887),  ^  3910, 
action  and  is  sufficiently  explicit  that  a  the  complaint  must  allege  that  the  mes< 
judgment  thereon  may  be  used  as  a  sage  was  offered  at  a  reasonable  time 
bar  to  another  suit  for  the  same  cause  and  place,  and  was  of  a  kind  that  th: 
of  action.  Western  Union  Tel.  Co.  v.  defendant  undertook  or  was  accus- 
Huff,  102  Ind.  535.  tomed    to   carry  as   provided   by   the 

1.  Western  Union  Tel.  Co.  v.  Fergu-  statute.  Kirby  v.  Western  Union  Tel. 
son.  57  Ind.  495;  Western  Union  Tel.  Co.,  4  S.  Dak.  463. 

Co.  V.  Adams,  87  Ind.  598.  See  also  Proof  of  Time  Alleged,  —  The  partic- 
Greenberg  v.  Western  Union  Tel.  Co.,  ular  act  for  which  the  penalty  given  by 
89  Ga.  754.  the  Indiana  statute  is  claimed  may  be 
Equivalent  ATsnnents.  —  These  aver-  identified  without  proof  of  the  ptecise 
menis  concerning  the  character  of  the  time  alleged  in  the  complaint.  There- 
company  and  the  possession  and  ex-  fore  if  the  complaint  alleges  that  the 
tent  of  lines  of  wire  need  not  be  made  telegram  which  the  company  failed  to 
in  the  words  of  the  statute;  the  com-  transmit  was  left  for  transmission  in 
plaint  will  be  sufficient  in  this  respect  March  it  may  be  shown  to  have  been 
if  equivalent  allegations  be  made,  so  left  in  January.  Western  Union  Tel. 
Western  Union  Tel.  Co.  v,  Scircle,  103  Co.  v.  Kilpatrick,  97  Ind.  42. 
Ind.  227;  Western  Union  Tel.  Co.  v,  Detoribing  and  Setting  Out  Message  — 
Walker,  102  Ind.  599;  Western  Union  Necessity  of ,  —  In  an  action  under  the 
Tel.  Co.  V.  Adams,  87  Ind.  598.  statute  of  Indiana  an  objection  against 

2.  Western  Union  Tel.  Co.  v.  Fergu-  the  complaint  that  it  does  not  set  out  a 
son,  57  Ind.  495;  Western  Union  Tel.  copy  of  the  message  is  without  force. 
Co.  V,  Adams,  87  Ind.  598.  The  message  is  not  the  foundation  of 

Baffldenoy  of  Averment  aa  to  Pablio  Oo-  the  action,  and  therefore  is  not  within 
eapation.  —  The  requirement  of  the  the  provisions  of  the  statute  requiring 
former /m/f<iif<i  statute  of  an  averment  that  written  instruments  shall  be  filed 
that  the  defendant  was  "  engaged  in  with  the  pleadings.  Western  Union 
telegraphing  for  the  public  "  was  held  Tel.  Co.  v,  Meredith,  95  Ind.  93. 
not  to  be  satisfied  by  an  allegation  Evidence  under  Allegations, — In  West- 
that  the  defendant  was  "  engaged  in  ern  Union  Tel.  Co.  v.  Ferguson,  57 
the  business  of  transmitting  telegraph  Ind.  495,  it  was  held  that  where  the 
messages  for  hire."  Western  Union  complaint,  under  Act  Ind.,  May  13, 
Tel.  Co.  V,  Axtell,  69  Ind.  199.  1852,  for  failure  to  transmit  a  tele- 
Rut  wh^re  it  was  averred  that  the  graphic  message  averred  that  the  plain- 
defendant  was  engaged  in  telegraphing  tiff  placed  in  the  hands  of  the  de- 
for  the  public,  it  was  held  to  be  un-  fendant's  agents  a  certain  message,  it 
necessary  to  add  that  such  telegraphing  might  not  be  necessary  to  prove  the 
was  for  hire.  Western  Union  Tel.  Co.  precise  contents  of  the  message  as  set 
V,  Scircle,  103  Ind.  227.  See  also  out  in  the  complaint,  yet  it  was  neces- 
Western  Union  Tel.  Co.  v.  Walker,  sary  to  identify  the  message  set  out  by 
102  Ind.  599.  the  evidence  with  reasonable  certainty. 
The  language  of  the  present  Indiana  Alleging  Delivery  at  Company's  Offloe. 
statute,  Horner's  Stat.  Ind.  1896,  — A  statement  of  a  cause  of  action 
§  4176,  is"  engaged  in  doing  a  general  under  Rev.  Stat.  Mo.  1889,  §  2725  (Rev. 
telegraphic  business."  Stat.  1899,  S  1255),  is  fatally  defective 
8«  Greenberg  v.  Western  Union  Tel.  and  insufficient,    even    after    verdict* 
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d.  Averments  Showing  Legality  of  Sunday  Contract. 

—  When  the  contract  for  the  transmission  of  the  message  was 
made  on  Sunday,  it  is  necessary,  under  the  laws  of  some  states, 
for  the  complaint  to  allege  matters  in  avoidance  of  the  invalidity 
of  such  contract,^  though  under  other  statutes  such  illegality  is 
entirely  a  matter  of  defense  for  the  answer.' 

e.  Allegation  of  Tender  or  Payment  of  Charges.  — 

Allegations  showing  that  the  plaintiff  tendered  or  paid  to  the 
company  the  usual  or  reasonable  charges  for  the  transmission  of 
the  message  are  necessary  under  most  and  probably  all  of  the 
statutes,  in  order  to  recover  the  penalty  for  a  failure  or  refusal  to 
transmit.* 

/.  Statement  of  Breach  of  Duty  or  Wrong  Committed. 

—  The  complaint  must  allege  such  a  breach  of  duty  or  wrongful 

where  it  does  not  allege  the  delivery  of  and  indefinite,  the    remedy  for  such 

the  dispatch  at  the  oflSce  of  the  tele-  uncertainty  being  by  motion  and  not 

graph  company.     It  is  not  enough  to  by  demurrer.     Western  Union  Tel.  Co. 

aver  that  the  defendant  had  an  oflBce  v.  Yopbt,  ii8  Ind.  248. 

at  a  certain  place  and  that  the  dispatch  Such  reasonable  necessity,  however, 

was  delivered  to  the  operator.     Wood  and  notice  to  the  company  of  that  fact 

V,  Western  Union  Tel.  Co.,  59  Mo.  App.  may  be  shown  from  the  contents  of  the 

236.  telegram  itself.     Western  Union  Tel. 

Amendment  8howi2ig  Delivery  to  Con-  Co.  v.  Griffin,  i  Ind.  App.  46. 

nocting  Company.  —  In  a  suit    by   the  2.  Illegality  of  Snnday  Contract  Matter 

addressee  of  a  telegram  to  recover  the  of  Defense.  —  In  Missouri^  under  Rev. 

penalty  provided  by  the  former  statute  Stat.    iSSq,   g    3853  (Rer.   Stat.   1899, 

of  Georgia  for  delay  in  delivery,  it  was  §  2241),  it  is  not  incumbent  upon  the 

held  that  a  declaration  which  alleged  sender  of  a  message,  in  a  suit  by  him 

that  the  message  was    delivered    for  for  the  statutory  penalty  for  a  failure 

transmission  by  the  sender  directly  to  to  transmit  a  message  received  by  a 

the   defendant  company  at  a  certain  telegraph  company  on  Sunday,  to  aver 

place  might  without  changing  the  cause  that  the  sending  of  the  telegram  was  a 

of  action  be  amended  so  as  to  state  work  of  necessity  or  charity.     But  if 

that  the  sender  delivered  it  af  the  place  the  company  desires  to  avail  itself  of 

named  to  another  telegraph  company,  the  defense  to  such   a  suit   that  the 

which  transmitted  it  to  another  place,  sending  of  the  telegram  on   Sunday 

where  it  was  delivered  to  the  defend-  was  not  a  work  of  necessity  or  charity, 

ant  company  and  by  it  forwarded  to  and  therefore  was  illegal,  it  must,  un- 

the   place  to   which  it   was    directed,  der  the  above  section,  aver  and  prove 

Conyers  v.   Postal  Tel.  Cable  Co.,  92  facts  taking  the  case  out  of  the  opera- 

Ga.  619.  tion  of  that  section  —  as  that  it  kept  its 

1.  Averments  in  Complaint  Bolatlve  to  office  open  on  Sunday  only  for  the  re- 
Sunday  Contraot.  —  In  Indiana^  since  it  ceipt  of  telegrams  which  might  law- 
was  held  that  a  valid  contract  is  the  fully  be  sent  on  that  day,  and  that  it 
foundation  of  the  action  to  recover  the  was  induced  to  send  the  telegram  in 
statutory  penalty  for  the  breach  of  duty  (juestion  through  the  false  representa- 
in  the  transmission  of  a  telegram,  if  tion  of  the  sender  that  it  nras  a  work 
the  complaint  shows  that  such  contract  of  necessity  and  charity.  Bassetl  v. 
was  made  on  Sunday  the  pleading  is  Western  Union  Tel.  Co.,  48  Mo.  App. 
bad  unless  there  are  further  allegations  566. 

in  avoidance  of  the  statutory  condem-  S.  Greenberg  v.  Western  Union  Tel. 
nationof  Sunday  contracts,  of  a  reason-  Co.,  89  Ga.  754;  Kirby  v.  Western 
able  necessity  for  sending  the  message  Union  Tel.  Co.,  4  S.  Dak.  463.  And  see 
on  that  day  and  notice  to  the  company  generally  article  Tender,  post^  p.  542. 
of  that  necessity.  If  these  allegations  In  Western  Union  Tel  Co.  v.  Moss- 
are  made,  they  will  be  adjudged  suffi-  ler,  95  Ind.  29,  it  was  held,  under  Rev* 
cient  on  demurrer  though  very  vague  Stat.  Ind.  z88i,  g  4176,  requiring  the 
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act  as  is  contemplated  by  the  statute  authorizing  the  penalty,  ^ 

it  being  ordinarily  necessary  to  show  whether  the  wrong  con- 
sisted in  a  failure  to  transmit  or  to  deliver  the  message,  accord- 
ing as  the  statute  is  directed  against  the  one  or  the  other.' 

g.  Allegation  Concerning  Residence  of  Addressee.  — 

Where  the  duty  of  a  telegraph  company  to  deliver  messages  is 

sender  of  a  dispatch  to  pay  or  tender  plaint  to  recover  the    penalty   which 

the  usual  charges  according  to  the  reg-  merely  alleges  instances  of  unnecessary 

ulations  of  the  company,  that  unless  delay  in    transmitting    or   delivering 

such  charges  were  paid  the  statutory  messages,  tut  charges  no  violation  of 

penalty  for  failure  or  postponement  in  rates  prescribed   by  the  commission, 

the  transmission  of  the  message  could  does  not  state  a  cause  of  action.     Mayo 

not  be  recovered.     Therefore,  to  au-  v.  Western  Union  Tel.  Co.,  iia  N.  Car. 

thorize  a  recovery  of  the  penalty,  the  343. 

complaint  must  aver,   in  addition  to  2.  Alleging  Only  Failure  to  Deliver.  — 

other  necessary  facts,  that  the  plaintiff  A  complaint  under  the  statute  of  /w- 

paid  or  tendered  the  company's  charges  diana  providing  that  a  telegraph  com- 

for  transmitting  the  message  at  the  pany  shall    transmit    messages    with 

time  of  sending  it.    And  these  aver-  impartiality  and  good  faith,  under  pen- 

ments  are  necessary  even  in  a  com-  ally  for  failure,  is  not  bad  because  it 

plaint  before  a  justice  of  the  peace.  does  not  show  a  failure  10  transmit. 

By  an  amendment  in  1885  this  pro-  but  shows  only  a  failure  to    deliver, 

vision  was  omitted  from  the  statute.  The  ruling  under  the  Indiana  statute 

See  Horner's  Slat.  Ind.  (1896).  §  4176.  is  that  a  message  not  delivered  is  not 

Alleging  Pftyamit  of  "  Viwd  Ohiurgo."  transmitted.  Western  Union  Tel.  Co. 
—  To  recover  the  penalty  provided  by  v,  Gougar,  84  Ind.  176,  citing  Western 
the  ilffrj^wrt  statute  for  failure  to  trans-  Union  Tel.  Co.  v.  Lindley,62  Ind.  371. 
mit  a  telegram,  the  statement  must  But  in  Missouri^  under  Rev.  Stat. 
allege  that  the  plaintiff  paid  or  ten-  1889,  §  2725  (Rev.  Stat.  1899,  §  1255), 
deied  to  the  defendant  the  "  usual  which  imposes  a  penalty  upon  a  tele- 
charge  "  for  the  transmission  of  the  graph  company  for  failure  or  refusal 
message,  and  an  allegation  of  payment  to  accept  and  transmit  a  message,  a 
of  a  certain  sum  is  not  sufficient,  petition  which  does  not  allege  a  breach 
Wood  r.  Western  Union  Tel.  Co.,  59  of  duty  in  these  respects,  but  merely 
Mo.  App.  236.  charges  the  failure  to  deliver  the  mes- 

1.  Oharging  Xoroly  Hogligeneo  or  Do-  sage  to  the  addressee,  states  no  cause 
lay.  —  It  is  well  settled  in  Indiana  that  of  action.  Council  v.  Western  Union 
where  the  complaint  charges  a  merely  Tel.  Co.,  108  Mo.  459,  overruling  Bras- 
negligent  omission  of  duty  without  hears  v.  Western  Union  Tel.  Co.,  45 
more  it  fails  to  bring  the  case  within  Mo.  App.  433.  See  also  Wood  v. 
the  statute.  Western  Union  Tel.  Co.  Western  Union  Tel.  Co.,  59  Mo.  App. 
V.  Swain,  109  Ind.  405;  Western  Union  236. 

Tel.  Co.  V.  Steele,  108  Ind.  163;  West-  SUting  Arrival  at  Destination  of  Hes- 
ern  Union  Tel.  Co.  v,  Jones.  116  Ind.  sago  Hot  Delivered.  —  Under  Code  Va., 
361;  Western  Union  Tel.  Co.  z^.  Griffin,  §  1292,  imposing  a  penalty  on  a  tele- 
I  Ind.  App.  46.  But  if  the  complaint  graph  or  telephone  company  for  fail- 
contains  a  direct  averment  that  the  ure  promptly  to  deliver  a  dispatch  to 
message  was  not  sent  in  the  order  of  the  addressee  upon  its  arrival  at  the 
time  in  which  it  was  received,  which  is  point  to  which  it  was  to  be  transmit- 
one  of  the  acts  for  which  the  penalty  ted,  a  declaration  to  recover  such  pen- 
is imposed,  it  cannot  be  said  that  a  alty  is  fatally  defective  without  an 
mere  neglect  of  duty  is  stated.  West-  averment  that  the  dispatch  in  question 
ern  Union  Tel.  Co.  v.  Griffin,  i  Ind.  arrived  at  the  point  to  which  it  was  to 
App.  46;  Western  Union  Tel.  Co.  v.  be  transmitted.  Western  Union  Tel.  Co. 
Trumbull,  i  Ind.  App.  121.  v.  Powell,  94  Va.  268. 

Under  Laws  N.   Car.  1891,  c.  320,  Alleging  Practioability  of  TrammiMion 

§26,  providing  for  the  regulation  of  in  Order.  —  A  complaint  to  recover  the 

telegraphic  rates  by  the  railroad  com-  penalty     under    Comp.    Laws     Dak. 

mission  and  imposing  a  penalty  for  a  (1887),  g  3908,  for  failure  to  transmit  a 

higher  charge  than  prescribed,  a  com-  message  in  Its  order,  must,  to  bring  the 
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limited  to  delivery  within  a  specified  distance  from  the  telegraph 
station  or  within  the  city  or  town  in  which  such  station  is,  a  com- 
plaint for  nondelivery  of  such  message  should  allege  that  the 
addressee  lived  within  the  stipulated  territory.* 

6.  Flea  or  Answer.  —  Regularly  there  should  be  a  plea  or  answer 
filed  to  the  petition,'  and  such  pleading  should  meet  the  case 
directly  and  precisely  and  contain  the  affirmative  defenses  to  be 
presented. • 

7.  Verdict,  Finding^s,  and  Judgment.  —  The  verdict  and  findings 
upon  which  the  judgment  for  the  penalty  is  based  must  be 
legally  correct  and  sufficient,  as  to  both  form  and  substance,"* 

case  ivithin  the  statute,  allege  that  so  ing  argumentatively  to  deny  the  com« 

to  transmit  k   was  practicable  at  the  plaint  is  bad  where  there  is  not  the 

time   when   the   message  was  offered,  slightest    connection    shown    by    any 

Kirby  v.  Western  Union  Tel.  Co.,  4  S.  averment  in  the  answer  between  the 

Dak.  463.  message  spoken  of  in  the  answer  and 

Showing  Lack  of  Diligence  —  Amend-  that  upon  which  the  defendant's  de- 
ment.—  in  Smith  v.  Western  Union  fault  is  predicated  in  the  complaint. 
Tel.  Co.,  94  Ga.  441,  it  was  held  that  a  Exhibits  attached  to  the  answer  can- 
complaint  to  recover  the  penalty  under  not  be  considered  in  order  to  show  the 
the  Georgia  statute  in  force  prior  to  identity  of  the  messages.  Western 
1894  might  sufficiently  allege  a  want  of  Union  Tel.  Co.  v.  Ferris,  103  Ind.  91. 
due  diligence  on  the  company's  part  in  Pleading  Specially  Segnlation  of  Ckim- 
delivering  a  message,  without  so  slat-  pany.  —  A  rule  of  a  telegraph  company 
ing  in  terms;  although  the  plaintiff  making  a  reasonable  regulation  as  to 
might  amend  by  alleging  in  terms  that  the  time  within  which  claims  shall  be 
the  defendant  failed  to  deliver  the  presented  cannot  avail  in  an  action  to 
message  "  with  due  diligence."  See  recover  a  statutory  penalty  unless  the 
also  Chandler  v.  Western  Union  Tel.  defense  is  specially  pleaded;  this  is 
Co.,  94  Ga.  443.  an  affirmative  defense,  not    available 

1.  Western  Union  Tel.  Co.  v.  Smith,  under  the  general  denial.       Western 

93  Ga.  635  [followed  \n  Durant  v.  West-  Union  Tel.  Co.  v.  Scircle,  103  Ind.  227. 

ern    Union    Tel.    Co.,    94    Ga.    442],  And  juch  defense  is  to  be  pleaded  in 

holding    that    the     complaint     might  bar  of    the   action    generally,    not  in 

be  amended  in  this  respect;  Reese  v.  abatement,   or   in   bar  of   the   further 

Western  Union  Tel.  Co.,  123  Ind.  294.  maintenance  of  the  action.     Western 

See  to  the  contrary  under  earlier  stai.  Union  Tel.  Co.    v.  Trumbull,   i  Ind. 

utes.  Western  Union  Tel,  Co.  v,  Lind-  App.  121. 

ley,  62  Ind.  371;  Western  Union  Tel.  Illegality  of  Simday  Contract.  —  As  to 

Co.  V.  Buskiric,  107  Ind.  549.  whether   the  illegality   of    a    contract 

8.  Absence     of    Plea.  —  In     Western  made  on   Sunday  is  a   matter  to   be 

Union  Tel.  Co.  v.  Lark,  95  Ga.  806,  it  avoided  in  the  complaint  or  to  be  set 

was  held  that  in  the  absence  of  a  plea  up  in  defense  in  the  answer,  see  supra^ 

to  the  petition  the  court  might,  under  V.  5.  </.  Averments  Shounng  Legality  of 

the   Georgia  Pleading  Act,  treat  as  ad-  Sunday  Contract. 

milted  every  essential  averment  of  fact        4.  Inetmction  upon  Matters  for  Jury's 

distinctly    and    plainly    made  in   the  Consideration.  —  Although     the    action 

plaintiff's  petition;  and  as  the  amount  treated  the  penalty  under  the  former 

of  the  recovery  was  a  penalty  fixed  by  Georgia  statute  as  resuhint?  from  a  fail- 

the  statute  and  could  be  neither  more  ure   10  deliver  the  telegram,  and  not 

nor  less,    no  evidence   was  necessary  from  a  failuie  to  transmit  it,  yet  delay 

for  the  purpose  of  showing  for  what  in  transmitting  might  be  considered  by 

sum  the  verdict  should  be  rendered,  the  jury  as  involved  in  a  failure  to  de- 

and  a  verdict  for  the  plaintiff  for  the  liver,  and  the  court  might  charge  them 

amount  of  the  statutory  penalty  might  upon    this   point.     But   even    if    such 

be  directed.  charge  was  erroneous  it  was  harmless 

8.  Failure  to  Identify  Mesiage  in  Argu-  where  the  failure  to  deliver  promptly 

mentative  Denial.  —  An  answer  attempt-  was  fully  established  by  the  evidence. 

640  Volume  XXI. 


Stotntory        TELEGRAPHS  AND  TELEPHONES.       PwudtiM. 
as  must  also  the  judgment  itself.^ 

IVestern  Union  Tel.  Co.  v,  Taylor,  84  and  at  which  the  negligent  delay  oc- 

Ga.  408.  curred  in  its  delivery  was  an  important 

Failure  to  Find  Xaterial  Faeti.  —  In  telegraph  station  requiring  the  services 

Western  Union  Tel.  Co.  v.  Brown,  108  of  more  than  one  operator  to  insure  the 

Ind.  538,  it  was  held  that  where  the  diligent  and  prompt  delivery  of  mes- 

special  finding  of  facts  in  an  action  to  sages,  the  appellate  court  will  respect 

recover  the  penalty  imposed  by  Rev.  this  finding  upon  the  evidence  unless 

Stat.  Ind.  1881,  §  4176,  did  not  affirma-  it  is  clearly  erroneous.    Western  Union 

tively  show  that  the  plaintiff  was  the  Tel.  Co.  v.  Scircle,  103  Ind.  227. 

sender  of  the  dispatch,  it  was  reversi-  1.  Judgment  for  and  Apportionment  of 

ble  error  for  the  court  to  award  iudg-  Entire  Penalty.  —  The  judgment  in  an 

ment  in  his  favor  for  the  penalty.  action   for    the   penalty    under    Rev. 

And   in  Western  Union  Tel.  Co.  v,  Stat.  Mo.  1889.  §  2725  (Rev.  Stat.  1899, 

Trissal,  98  Ind.  $66,  it  was  held  that  §  1255),  must,  to  be  correct  in   form 

such  judgment  was  erroneous  where  and  substance,  provide  for  the  recov- 

there   was  no  formal  finding  that  the  ery  of  the  entire  penalty  imposed  and 

defendant  was  engaged  in  the  business  apportion    this    recovery   equally    be- 

of    telegraphing    for    the    public,    as  tween    the    plaintiff    and    the  county 

alleged  in  the  complaint.  school  fund.  Kendall  v.  Western  Union 

Action  of  Appellate  Court  on  Findinge.  Tel.    Co.,   56    Mo.   App.    192;    Smith 

—  Where  the  trial  court  has  found  that  v,   W^estern   Union   Tel.  Co.,   57   Mo. 

the  city  to  which  the  message  was  sent  App.  259. 
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By  Chahles  H.  Street. 

I  Tevdeb  A8  CoKDiTioir  Pbegedeitt  to  Action  ob  Svit,  543. 

1.  In  Actions  at  LaWy  543. 

a.  In  General^  543. 

b.  Pleading  Tender  of  Performance^  544. 

(i)  Necessity  to  Plead^  544. 

(2)  Sufficiency  of  Averments^  546. 

2.  In  Suits  in  Equity^  548. 

a.  Offer  to  Do  Equity^  548. 

b.  Pleading  of  Tender^  549. 

(i^  Necessity  to  Pleads  549. 

(2)  Sufficiency  of  Averments^  552. 

II  TXVDEB  A8  A  DEFEKBE,  554. 

1.  Necessity  to  Plead^  554. 

2.  Nature  and  Form  of  Plea  —  Time  of  Pleadings  555. 

a.  Necessity  to  Plead  Specially ^  555. 

b.  Nature  of  Plea^  $$6. 

c.  Time  of  Pleadings  ^^6, 

3.  yoinder  with  Other  PleaSy  557. 

4.  Requisites  and  Sufficiency  of  Allegations^  557. 

a.  In  General y  557. 

b.  Production  of  Money  or  Property  Tendered^  558. 

c.  Averment  of  Readiness  in  Lieu  of  Tender^  559. 

d.  Time  When  Tender  Was  Made^  560. 

e.  Place  Where  Tender  Was  Made^  561. 

/.  Description  of  Money  or  Property  —  Amount  Tendered^ 

561. 
g.  Continued  Readiness  to  Pay^  563. 
h.  Payment  into  Courts  565. 

5.  Demurrer  or  Other  Objection  to  Plea^  567. 

a.  Objections  in  General^  567. 

b.  Demurrer y  567. 

c.  Motion  to  Make  More  Definite  and  Certain^  567. 

6.  Replication  to  Plea  or  Ansrcer,  $67, 

m  Pbactige  ov  Tbial  Whebe  Tendeb  Is  Pleaded,  569. 

1.  Burden  of  Proof  y  569. 

2.  Pleading  and  Proof —  Variance ^  569. 

3.  Instructions y  570. 

IV.  Patmekt  into  Coubt,  571. 

X.  Necessity  of  Payment y  571. 

a.  In  General^  571. 

b.  Effect  of  Failure  to  Pay  into  Courts  573. 
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c.  Where  Tender  Is  of  Ponderous  Articles^  573. 

d.  Where  Tender  Operates  to  Discharge  Lien^  573. 

e.  Rule  in  Equity ^  575. 

2.  To  What  Court  or  Officer  Payment  Should  Be  Made,  577. 

3.  Time  of  Payment^  578. 

4.  Amount  of  Payment,  578. 

5.  Necessity  to  Keep  Money  Intent  Pending  Payment  into 

Court,  579. 

6.  Necessity  for  Order  Authorizing  Payment  into  Court,  580. 

7.  Waiver  of  Payment  into  Court,  580. 

V.   AOOBPTAVCS  AITB  WiTHB&AWAL  OF  MOVET  PAID  IVTO  COVBT, 

580. 

1.  Withdrawal  by  Party  Making  Payment,  580. 

2.  Withdrawal  by  Opposite  Party,  581. 

VL  SnscT  OF  Teitbeb  aitd  Patmsvt  ivto  Coitbt,  582. 

1.  As  an  Admission  of  Liability,  582. 

2.  Effect  on  Right  to  Appeal,  585. 

vn.  VixDicT  An)  Jin>eMXVT  Whxbx  Tevdeb  Is  Plbadxd,  585. 

1.  In  General,  585. 

2.  Where  Tender  Is  Accepted,  586. 

3.  Where  Tender  Is  Refused,  587. 

Tin.  C08T8  Weebx  Tevdeb  It  Pleaded,  589. 

1.  In  General,  589. 

2.  Tender  Pending  Suit,  590. 

3.  In  Actions  for  Unliquidated  Damages,  591.  , 

4.  In  Equity,  592. 

5.  Where   Tender  Is  Refused,  but  Plaintiff  Fails  to  Recover 

More,  593. 

6.  Where  Tender  Is  Insufficient  or  Defective,  595. 

a.  Tender  of  Insufficient  Amount,  595. 

b.  Irregular  Tender  —  Defect  in  Plea  or  Evidence,  596. 

c.  Failure  to  Pay  Money  into  Court,  596. 

7.  Where  Recovery  Is  Less  than  Statutory  Amount  Warranting 

Costs,  597. 

CROSS-REFERENCES. 

As  to  What  Constitutes  a  Sufficient  Tender,  and  all  other  matters  of  Sub- 
stantive Law  and  Evidence,  see  the  title   TENDER,  Am. 

AND  EnG.  EnCYC.    of    LaW. 

Payment  into  Court  Without  a  Plea  of  Tender,  see  the  article 
FUNDS  AND  DEPOSITS  IN  COURT,  vol.  9,  p.  727. 

Tender  of  Judgment,  see  the  article  OFFER  OF  JUDG- 
MENT, vol.  IS,  p.  32. 

I   TEITDEB  Afl    COITDITIOK    PBECEDEET  TO  ACTION    OB  SUIT  —  1. 

In  Actions  at  Law  —  a.  In  General. — Although,  as  a  general 
rule,  a  party  who  seeks  to  disaffirm  a  contract  must  tender  back 
whatever  he  has  received,   before  bringing  suit,   circumstances 
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sometimes  exist  which  render  such  an  offer  or  tender  sufficient 
when  made  for  the  first  time  on  the  trial.* 

b.  Pleading  Tender  of  Performance  —  (i)  Necessity  to 
Plead.  —  In  the  case  of  mutual  covenants  or  undertakings  to  be 
performed  at  the  same  time,  it  is  held  by  some  decisions  that 
where  performance  has  not  taken  place  neither  party  can  sustain 
an  action  without  alleging  in  his  complaint  an  actual  tender  of 
performance  on  his  part,  and  that  a  mere  averment  of  readiness 
or  willingness  to  perform  at  the  time  stipulated  is  not  sufficient ;  • 
but  according  to  other  decisions  such  an  averment  of  readiness 
or  willingness  is  all  that  is  required.'     A  complaint  that  avers 

1.  Where  Property  Is  of  Ho  Value.  —  Although  Ignoranoe  of  the  Amonnt  Due 

In  an  action  lo  recover  money  which  Kay  Exeue  the  Plalntiifin  an  action  at 
the  plaintiff  claims  thai  the  defendant  law  from  making  a  tender  at  the  corn- 
has  agreed  to  repay  upon  demand,  an  mencement  of  the  action,  such  tender 
offer  by  the  plaintiff  to  return  a  certifi-  must  be  made  on  the  trial  as  soon  as 
cate  of  stock  which  he  has  received  the  amount  is  determined.  Hyndman 
from  the  defendant  is  in  time  if  made  v.  Hogsett,  iii  Pa.  St.  643. 
on  the  trial,  where  it  appears  that  such  Offer  on  Trial  InsoffloieBt.  —  In  an  ac- 
certificate  is  worthless.  Lewis  v.  An-  tion  of  assumpsit  where  it  appeared 
drews,  (Ct.  App.)  38  N.  Y.  Si.  Rep.  808.  that  the   plaintiff   was  not  entitled  to 

In  an  Action  of  Beplevln  to  recover  judgment  until  he  had  tendered  to  the 

property  sold   by   the   plaintiff  to  the  defendant  a  certain  promissory  note, 

assignor  of  the  defendant,  where  a  por-  and  the  statement  failed  to  show  any 

tion  only  of  the  goods  is  replevied,  and  such  tender,  it  was  held  that  this  was 

such  portion  has  depreciated  in  value,  a  good  ground  for  demurrer,  and  that 

it  is  sufficient  for  the  plaintiff  to  tender  the  defect  in  the  statement  was   not 

to  the  defendant  on  the  trial  that  part  cured  by  the  plaintiff's  depositing  the 

of  the  purchase  price  which  has  been  note  with  the  clerk  after  issue  had  been 

paid,  less  the  value  of  the  goods  not  joined  on  the  demurrer,  since  to  allow 

replevied  and  the  loss  in  value  of  those  such  tender  on  the  trial  might  preju- 

which  have  been  replevied.     Schoon-  dice  the  rights  of  the  defendant  by  in- 

maker  v.  Kelly,  42  Hun  (N.  Y.)  299.  troducing  a    fact   into   the  statement 

In  Kansas^  however,  it  has  been  held  which  did  not  exist  when  the  defend- 
that  in  replevin  to  recover  cattle  taken  ant  demurred.  The  plaintiff,  however, 
while  trespassing  on  land  of  the  de-  was  granted  leave  to  amend,  and  the 
fendant,  a  tender  for  the  purpose  of  defendant,  upon  such  amendment, 
discharging  the  defendant's  right  of  leave  to  withdraw  or  insist  on  his  de- 
possession  must  be  made,  if  at  all,  murrer.  Rennyson  v.  Reifsnyder,  11 
before  the  commencement  of  the  action.  Pa.  Co.  Ct.  157. 
Smith  V,  Woodleaf,  21  Kan.  717.  2.  Englander  v.  Rogers,  41  Cal.  420; 

Tender  of  Amonnt  Claimed  as  Set-off.  —  Heine  v.  Treadwell,  72  Cal.  217;  Bailey 
In  Hassam  v.  Hassam,  22  Vt.  516,  v.  Lay,  18  Colo.  405;  Van  kirk  v,  Tal- 
which  was  an  action  upon  book  ac-  bot,  4  Blackf.  (Ind.)  367;  Harvey  v, 
count,  wherein  the  defendant  pleaded  Trenchard,  6  N.  J.  L.  126;  Ackley  v. 
a  judgment  against  the  plaintiff  by  Richman,  10  N.  J.  L.  304;  Johnson 
way  of  set-off,  and  the  plaintiff  in  his  v,  Applegate,  i  N.  J.  L.  271;  Parker  t/. 
replication  alleged  a  tender  of  the  Parmele,  20  Johns.  (N.  Y.)  130;  John- 
amount  due  on  the  judgment,  made  son  v.  Wygant,  11  Wend.  (N.  Y.)  49; 
after  action  brought  but  before  the  Lester  v,  Jewett,  11  N.  Y.  453;  Camp- 
set  off  was  pleaded,  it  was  held  that  bell  z^.  Gittings,  i90hio3i7;  Columbia 
such  tender  was  in  time,  since  the  Bank  t^.  Hagner,  i  Pet.  (U.  S.)  455. 
claim  pleaded  in  set-off  was  not  really  8.  Thompson  v,  Dickerson,  68  Mo. 
in  litigation  between  the  parties  until  App.  533;  Porter  v.  Rose,  12  Johns, 
it  was  so  pleaded,  and  the  plaintiff's  (N.  Y.)  209;  Wagenblasi  v.  M'Kean,  a 
right  to  tender  the  amount  due  thereon  Grant.  Cas.  (Pa.) 393;  Henry  v.Raiman, 
continued  up  to  the  time  when  the  plea  25  Pa.  St.  354;  Rawson  v,  Johnson,  I 
of  set-off  was  interposed.  East  203. 

M4  Volume  XXI. 


T«nd0r  ai  ConditloB  Praotdcnt        TENDER.  (o  Aotion  or  Bait. 

neither  a  tender  of  performance  nor  a  readiness  and  willingness 
to  perform  is  defective.  ^ 

Wlm  DefinidMit  Hai  Bflfoaed  to  For-  formed  simultaneously,  but  the  first 

fbirm. —  Where    the   declaration  in  an  act  is  to  be  performed  b^  the  defendant, 

action  for  breach  of  contract   alleges  the  plaintiff  may  sustam  his  action  by 

that  the  defendant  has  wholly  refused  averring  readiness.     He  is  not  bound 

to  perform,  it  need  not  allege  an  actual  to  aver  a  tender  when  the  first  act  is  to 

offer  by  the  plaintiff  to  perform  on  his  be  done  by  the  defendant,  provided  he 

part;  in  such  a  case  an  averment  that  avers  and  shows  that  he  was  ready  at 

the  plaintiff  was  ready  and  willing  to  the  time  and  place  to  perform  on  his 

perform  on  the  day  named  in  the  con-  part.     But  when  not  only  the  first  act 

tract  is  sufficient.     Smith  v.  Lewis,  26  is  to  be  done  by  the  defendant,  but  that 

Conn.  no.  act  is  confined  to  his  own  will  and  dis- 

1.  Indiana,  —  Chun    v.    Howard,  3  cretion,  not  only  as  to  the  performance 

Blackf.  (Ind.)  163;  Johnson  v.  Powell,  of  the  act.  but  also  as  to  the  time  of 

9  Ind.  566.  doing  it,  then  the  plaintiff  is  not  bound 

Kentucky. — Turner    v.    Johnson,   7  to  aver  either  a  tender  or  readiness." 

Dana  (Ky.)  437;  Hawley  v.  Mason,  9  And  to  the  same  effect  see  Hawley  v. 

Dana  (Ky.)  32.  Mason,  9  Dana  (Ky.)  32. 

Massachusetts.  —  Dana  v.  King,  2  ATormtntt  Hold  Insaffldont.  —  In  a 
Pick.  (Mass.)  155;  Kane  v.  Hood,  13  suit  by  a  vendee  for  breach  ot  aeon- 
Pick.  (Mass.)  281.  tract  to  deliver  property  *'  on   or  be- 

Minnesota.  —  St.  Paul  Div.  No.  I  r.  fore  "   a  certain   day,  the  declaration 

Brown,  9  Minn.  157.  should    aver    that    the    plaintiff    has 

Mississitpi.  —  Morrison    r.    Ives,    4  always  been  ready  and   willing,  upon 

Smed.  ft  M.  (Miss.)  652.  delivery  of  the  propeity,   to  pay  the 

New  Jersey.  —  Leslie  v,  Casey,  59  N.  purchase  money;  an  averment  that  he 

J.  L.  6.  was  always  ready  and  willing,  after  the 

New  York,  —  Williams  v.  Healev,  3  day  when  the  contract  was  executed. 

Den.  (N.  Y.)  363;  Green  v,  Reynolds,  2  to  accept  the  property,  is  insufficient, 

Johns.  (N.  Y.)  207;  Topping  v.  Root,  since  in  such  a  case  the  vendor  has  a 

5  Cow.  (N.  Y.)  404;  West  v.  Emmons,  5  right  to  deliver  the  property  on   the 

Johns.   (N.  Y.)  179;   Miller  v.  Drake,  same   day  on   which    the  contract  is 

I  Cai.  (N.  Y.)  45;  Gazley  v.  Price,  16  executed.     Smith  v.  Smith,  8  Blackf. 

Johns.  (N.  Y.)  267;  Smith  v.  Smith,  83  (Ind.)  208. 

Hun  (N.  Y.)  381.  ATormont  of  Tondor  in  ConntorolainL 

North  Carolina. — Jones  v.  Mial,  79  — Where  by  the  terms  of  a  contract 

N.  Car.    164;  Bras  well  v.  Pope,  82  N.  delivery  of  certain   property    by    the 

Car.   57;    Ducker  v.  Cochrane,  92  N.  plaintiffs  and  payment  therefor  by  the 

Car.  597.  defendant  are  made  concurrent    con- 

Oregon.  —  Powell  v.  Dayton,  etc.,  R.  diiions,  a  counterclaim  set  up  by  the 

Co.,  12  Oregon  488.  defendant  in  a  suit  for  the  price  is  bad 

Pennsvlvania.  —  Rennyson    v,   Reif-  where  there  is  no  averment  that  the 

snyder,  11  Pa.  Co.  Ct.  157.  defendant  at  any  time  offered  or  was 

Texas.  —  Van  Norman  v,  Wheeler,  13  ready  to  pay.    Chambers  v.  Frazier,  29 

Tex.  316.  Ohio  St.  362. 

United  States,  —  Neis  v,  Yocum,    9  When  Covonantt  Are  Watnal  but  Vol 

Sawy.  (U.  S.)  24.  Dopondont.  —  In   an  action  to  recover 

England.  —  Morton  v.  Lamb,  7  T.  R.  the  purchase  money  of  lands  sold  by  a 
121;  Goodisson  v.  Nunn,  4  T.  R.  761.  sheriff,  it  is  not  necessary  for  the  plain- 
See  also  the  articles  Contracts,  vol.  tiff  to  allege  a  tender  of  a  deed  ac- 
4t  P-  913;  Conditions  Precedent,  vol.  knowledged,  since  in  such  a  case  the 
4,  p.  626.  covenants  are  mutual  and   independ- 

Boftatomont  of  tho  Gonoral  Bulo.  —  In  ent,    and    payment    of  the    purchase 

Turner  v.  Johnson,  7  Dana  (Ky.)  437,  money  precedes  delivery  of  the  deed, 

which  was  an  action  of  assumpsit,  the  Negley  v.  Stewart,  zo  S.  &  R.  (Pa.)  207. 

court  said:    "  If  there  be  mutual  cove-  Where  a  deed  is  executed  and   ac- 

nants  or  undertakings  to  be  performed  knowledged  and  placed  by  the  vendor 

at  the  same  time,  either  of  the  parties,  in   the  hands  of    a  third  person,   as 

to  sustain  an  action,  must  aver  a  ten-  agent  for  both  parties,  to  be  delivered 

der.    If  both  covenants  are  to  be  per-  to  the  vendee  on  payment  of  the  pur- 

21  Encyc.  PI.  &  Pr.  —  35             545  Volume  XXI. 


Tender  as  Cendition  Preoedent        TENDER.  to  Aetion  or  Suit. 

(2)  Sufficiency  of  Averments. — Where  the  plaintiff  pleads  a 
tender  of  performance  his  complaint  must,  of  course,  allege  facts 
which  show  the  existence  of  all  the  elements  of  a  valid  tender  of 
that   nature.*     Thus  it  must  appear  by  the  pleading  that  the 

chase  money,  the  vendor,  on  bringing  peared  by  the  plaintiff's  own  showing 
an  action  to  recover  such  purchase  that  his  title  was  not  complete  at  the 
money,  need  not  make  a  tender  of  the  time  of  the  alleged  tender.  Funk- 
deed  in  his  petition;  in  such  a  case  the  houser  v,  Purdy,  i  Blackf.  (Ind.)  294. 
covenants  are  not  mutual  and  depend-  Performanoe  Aooording  to  Agreement. 
ent.     Olmstead  v.  Smith,  87  Mo.  602.  —  In  an  action  for  breach  of  a  contract 

In  an  Action  of  TretpaBS  Against  a  City,  providing  that  the    defendant  should 

where    the    complaint  shows  in   sub-  deliver  certain  bonds  to  the  plaintiff  on 

stance  that  ihe  defendant  has  appro-  or  before  a  certain  date,  upon  condition 

priated  the  plaintiff's  land,  described  that  before  said  delivery  the  plaintiff 

therein,  for  permanent  use  as  a  public  should  execute  and  deliver  to  the  de- 

sireet,  it  is  not  necessary  for  the  plain-  fendant  his  bond  in  a  certain  sum,  a 

tiff  to  aver  a  willingness  to  convey  the  declaration  which  alleged  that  on  the 

land  10  the  city  before  he  can  recover  day  named  the  plaintiff  demanded  the 

its  value,  since  a  recovery  by  him  will  bonds  in  question  from  the  defendant 

ipso  facto  yRox\i  2^  dedication  thereof  to  and  then  and  there  offered  to  execute 

the  city.     Huntington  v.  Kenower,  12  its  bond  with  surety  as  provided  in  the 

Ind.  App.  456.  contract;  that  the  defendant  asked  sixty 

Tender  on  Trial  Insnffloient.  —  In  a  days' time  within  which  to  comply  with 
suit  on  a  promissory  note  where  the  the  demand,  to  which  the  plaintiff 
answer  alleges  that  the  note  was  given  assented;  that  the  plaintiff  was  at  all 
for  the  purchase  money  of  real  estate,  times  ready  and  willing  to  execute  the 
purchased  under  a  title  bond  providing  bond,  and  that  the  defendant  wholly 
that  a  deed  should  be  executed  on  pay-  neglected  and  refused,  etc.,  was  held 
ment  of  the  note,  and  that  no  deed  has  to  be  demurrable  for  want  of  an  aver- 
been  tendered,  it  is  error  for  the  trial  ment  thai  the  plaintiff  had  actually  ex- 
court  to  hold  the  case  under  advise-  ecu  ted  its  bond  with  good  and  sufficient 
ment  until  the  plaintiff  can  cause  a  sureties  and  tendered  it  to  the  defend- 
deed  to  be  tendered,  and  then  render  ant.  Alexandria  R.  Co.  v.  National 
judgment  for  the  plaintiff.  Cook  v.  Junction  R.  Co.,  i  MacArthur  (D.  C.) 
Bean,  17  Ind.  504.  203. 

1.  Oeneral  Averment  Ininfflcient.  —  Ayermente  Held  Snffloient.  —  In  an  ac- 
That  section  of  the  Indiana  statutes  tion  to  recover  a  sum  of  money  under 
which  provides  that  in  pleading  the  a  contract  providing  that  the  defend- 
performance  of  conditions  precedent  it  ant  shall  pay  the  plaintiff  the  money  in 
shall  be  sufficient  to  allege  generally  question  at  a  certain  time  upon  con- 
that  the  party  performed  all  the  con-  diiion  that  the  plaintiff  shall  furnish  to 
ditions  on  his  part  does  not  apply  to  the  the  defendant  a  general  release,  as 
manner  of  pleading  a  tender  of  per-  specified  in  the  contract,  a  complaint 
formance,  and  therefore  an  averment,  averring  that  after  the  time  for  the  pay- 
in  general  terms,  that  the  plaintiff  was  ment  of  the  money  had  arrived  the 
ready  and  willing  at  all  times  to  per-  plaintiff  tendered  such  release  to  the 
form  all  the  stipulations  and  con-  defendant  and  demanded  from  her  the 
ditions  in  the  contract,  but  that  the  said  sum  provided  in  the  instrument  to 
defendant  failed  and  refused  to  per-  be  paid,  but  that  the  defendant  refused 
form  such  contract  on  his  part,  is  in-  to  pay,  and  has  not  paid  the  same  or 
sufficient.     Newby  v,  Rogers,  40  Ind.  9  any  part  thereof,  and  that  the  plaintiff 

Averments  Showing  Plaintiff's  Inability  now  is  and  always  has  been  ready  and 
to  Perform.  —  In  an  action  of  debt  on  a  willing  to  deliver  said  release  to  the 
bond  where  the  defendant  set  up  a  cov-  defendant  upon  receiving  said  pay- 
enant  providing  that  the  bond,  which  ment,  is  sufficient  to  show  that  the 
was  given  for  land,  should  not  be  pay-  plaintiff  has  done  all  that  he  was  re- 
able  or  bear  interest  until  the  plaintiff  quired  to  do  to  entitle  him  to  the  pay- 
had  executed  the  title  to  the  land,  a  ment  of  the  money.  Kelly  p.  Baker, 
replication  alleging  a  tender  of  a  deed  26  N.  Y.  App.  Div.  217,  citing  Laird  9. 
was  held  to  be  demurrable,  since  it  ap-  Pim,  7  M.  &  W.  474. 
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tender  was  made  at  the  proper  time,  in  view  of  the  stipulations 
in  the  contract  between  the  parties,^  that  the  amount  tendered 
was  sufficient  to  meet  the  requirements  of  the  contract,*  and 
where  the  subject  of  the  tender  is  a  deed  or  other  article,  instead 
of  money,  the  pleading  must  show  that  the  article  tendered  was 
such  as  the  contract  called  for.'  A  continued  readiness  to  perform 
must  be  alleged,*  and  where  payment  into  court  is  essential  to 
the  validity  of  the  tender  such  payment  must  also  be  averred.' 

Departoro  in  Plandinf .  —  In  an  action  dered  the  defendant  on  a  named  date 
for  breach  of  covenant  where  the  dec-  and  demanded  the  return  of  the  said 
laraiion  avers  the  performance  of  a  certificate,  is  demurrable  for  failure  to 
condition  precedent,  a  replication  which  show  how  much  was  due  at  the  date  of 
avers  a  tender  and  readiness  to  per-  the  tender.  The  allegation  that  there 
form  constitutes  a  fatal  departure,  is  due  the  defendant,  etc.,  refers  to  the 
Potts  tf.  Point  Pleasant  Land  Co.,  47  date  of  the  verification  of  the  com- 
N.  J.  L.  476,  citing  Gould  on  PI.  455.  plaint,  and  not  to  the  date  of  the  ten- 
See  generally  article  Departure,  vol.  der.  Sussman  v.  Mason,  (Brooklyn 
6,  p.  460.  City  Ct.   Gen.   T.)  10  Misc.   (N.    Y.) 

1.  A  Day  Certain  oa  which  the  alleged  9o. 

tender  was  made  must    be    averred.        S.  Desoription  of  Dead  Tsndared.  —  In 

Vance  v,  Blair,  18  Ohio  532.  an  action  of  assumpsit  upon  a  promis- 

Tender  After  Day  Stipnlatad,  —  A  rep-  sory  note  given  as  consideration   for 

lication     alleging    a     tender,     which  the  conveyance  of  real  estate,  an  aver- 

shows  that  it  was  made  after  the  time  ment  by  the  plaintiff,  in  his  replication, 

fixed  by  the  parties  for  the  performance  that  he  has  performed  his  agreement 

of  the  contract,  is  bad.     McCulloch  v,  by  a  tender  of  a  deed  in  fee  is  not  suffi- 

Dawson,  i  Ind.  413.  cient,  where  the  agreement  in  question 

Ezolniion  of  Dates  Wentloned  in  Con-  provided  for  a  deed  coniaining  a  gen- 

traet.  —  Where  a  contract  for  the  deliv-  eral  covenant  of  warranty.     McCulloch 

ery  of  property  provides  that  a  delivery  v,  Dawson,  i  Ind.  413. 
may  be  made  from  the  fifteenth  to  the        Setting  Out  Deed  in  Complaint.  —  In  an 

twenty-eighth  of   a   certain   month,  a  action  of  ejectment  by  a  vendor  of  land 

complaint  which  alleges  that  the  plain-  against  the  vendee,   the  complaint  is 

tiff  offered  to  perform  on  the  twenty-  not  demurrable  for  failure  to  set  out  a 

eighth   is    bad,   since    the    two  dates  deed  which  it  is  alleged  the  plaintiff 

mentioned  are   excluded.      Newby  v,  tendered  to  the  defendant.     In  such  a 

Rogers,  40  Ind.  9.  case   the  averment  that  the   plaintiff 

2.  Snffleieney  of  Amount  Tendsred.  —  In  tendered  "  a  good  and  sufficient  deed 
an  action  to  secure  satisfaction  of  a  of  grant,  bargain,  and  sale  to  the  prop- 
mortgage  and  judgment  where  the  com-  erty,"  is  sufficient  where  the  contract 
plaint  alleges  that  the  plaintiff  has  ten-  provided  for  a  deed  of  this  nature, 
dered  and  paid  into  court  *'  the  full  Haile  v.  Smith,  113  Cal.  656.  And  to 
amount  due  on  the  judgment  and  the  the  same  effect  see  Emmons  v.  Kiger, 
mortgage,"  but  does  not  state  the  rate  23  Ind.  483. 

of   interest  on   the  judgment  or  any  4.  Redington  v.  Chase,  34  Cal.  666. 

other  facts  showing  that  the  amount  Tender  by  Plalntiif  in  Atidita  Qaerela. 

tendered  was  not  sufficient,  it  cannot  —  A  tender  of  the  sum  due  on  an  exe- 

be  decided  that  the  complaint  was  in-  cution  entitles  the  judgment  debtor  to 

sufficient  upon  an  objection  raised  for  relief  by  audita  querela,  but  it  cannot 

the  first  time  on  appeal.     Soicezr.  Huff,  avail   unless  it  is  Icept  good  and  the 

102  Ind.  422.  money    is    brought    into    court.     The 

Amount  Due  at  Date  of  Tender.  —  In  an  complaint    must    allege    affirmatively 

action   to  procure  a  return  of  certifi-  that  the  plaintiff  has  been  constantly 

cates  of  stock  pledged  by  the  plaintiff  ready  to  pay,  and  this  fact  will  not  be 

as  collateral  security  for  a  loan,  a  com-  presumed  in  the  absence  of  such  allega- 

plaint  which  alleges  that  there  is  due.  tions;  an  averment  of  the  bare  fact  of 

the  defendant,  or  account  of  said  loan,  tender  is  insufficient.     Perry  v.  Ward, 

no   more   than   ten  hundred  and  fifty  20  Vt.  q2. 

dollars,   which  sum  the  plaintiff  ten-  6.  Halpin  v.  Phenix  Ins.  Co.,  118  N. 
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2.  In  Suits  in  Equity  —  a.  Offer  to  Do  Equity.  —  As  a  gen- 
eral rule  a  party  who  seeks  equitable  relief  must  offer  in  his  bill 
to  do  equity.^  This  rule  is  frequently  invoked  in  suits  for  the 
rescission  of  contracts  or  the  cancellation  of  instruments.*    The 

Y.  165;   Wright  V,  Robinson,  84  Hon  for  cancellation  or  rescission,  and  the 

(N.  Y.)  172.  offer  in  the  bill  was  held  not  necessary. 

Olijeotion  Tint  Hade  on  Appeal.  —  In  However  it  may  be  where  equity  forms 

Halpin  v,   Phenix  Ins.  Co.,  118  N.  Y.  of  pleading  are  retained,  it  cannot  be 

165,  where  no  objection  was  taken  in  so  under  the  code  system,   which  re- 

the  answer  to  the  failure  of  the  com-  quires  a  complaint  to  contain  only  a 

plaint  to  allege  a  payment  into  court,  it  statement  of  the  facts  constituting  the 

was  held  that  such  objection  could  not  cause  of  action,  and   the  prayer  for 

be  raised  for  the  first  time  on  appeal.  relief.     See    Coolbaugh    v,    Roemer, 

1.  Tucker  v.   Holley,   20  Ala.   426;  32  Minn.  445.     The  willingness  of  the 

Olivers.  Palmer,   11   Gill  &  J.  (Md.)  party  to  perform  those  terms  which  the 

446;  Deans  v,  Robertson,  64  Nliss.  195;  court  may  think  it  right  to  impose  as 

Bateson  v.  Choate,  85  Tex.  239;  Gage  the  price  of  any  relief  is  sufficiently 

V.   Pumpelly,  115  U.  S.  454.     And  see  shown  by  his  submitting  his  cause  to 

article  Bills  iff  Equity,  vol.  3,  p.  335.  the  court,  which  has  the  power  to  im- 

A  FaUnrt  to  OfEsr  to  Do  Equity  in  the  pose  the  proper  terms." 
Bill  is  not  remedied  by  the  fact  that  the  2.  A  Paxty  flookiiig  BeseisBion  of  a  Oon- 
bill  asks  for  an  accounting,  unless  it  is  tract  on  the  ground  of  nonperformance 
also  alleged  that  the  plaintiff  does  not  by  the  adverse  party  must  return  or 
know,  and  cannot  by  proper  diligence  offer  to  return  whatever  he  has  received 
ascertain,  what  sums  have  been  re-  under  the  contract.  Columbus,  etc., 
ceived  and  paid  by  him  on  the  con-  R.  Co.  v,  Steinfeld,  43  Ohio  St.  449. 
tract.  American  Freehold  Land,  etc..  But  a  bill  for  the  rescission  of  a  con- 
Co.  V.  lefferson,  69  Miss.  770.  tract  for  the  sale  of  land,  filed  by  the 

An  OfEsr  to  Do  Equity  Is  UnnoosiBarj  purchaser,  is  not  defective  for  a  failure 

where  the  bill  expressly  denies  that  to  tender  restorationof  rents  and  profits, 

there  is  anything  due  the  defendant  where  there  is  nothing  therein  which 

from    tfae    plaintiff.      Hungerford    v,  indicates  that  the  plaintiff  has  receive^ 

Cushing,  8  Wis.  332.  any  rents  and  profits  or  used  the  land 

OfEBr  Unnooeisary  under  VinnasotaOodo.  Griffith  v,  Maxfield,  63  Ark.  548. 
—  In  Knappen  v.  Freeman,  47  Minn.  In  ^fjjtjjt]^',  although  a  person  wh» 
491,  the  court  said:  *'  It  was  one  of  has  not  paid  his  privilege  tax  cannot 
the  rules  of  pleading  in  courts  of  ec|uity,  maintain  an  action  to  recover  a  debt 
in  suits  where  the  court  might  inter-  due  him,  a  debtor  who  goes  into  eqnity 
pose  conditions  on  the  plaintiff,  or  give  for  relief  from  a  contract  made  with 
the  defendant  affirmative  relief,  as  such  person  cannot  prevail  unless  he 
in  suits  for  specific  performance,  can-  offers  In  his  bill  to  do  equity  by  paying 
cellation  of  instruments,  rescission  of  all  that  is  justly  due.  Deans  r.  Rob- 
contracts,  or  for  accounting,  that  the  ertson,  64  Miss.  105;  Hamilton  r.  Hal- 
plaintiff  in  his  bill  should  offer  to  do  pin,  68  Miss.  99;  Mclver  v,  Clarke,  69 
whatever  the  court  might  deem  equi-  Miss.  408. 

table.  This  was  upon  the  maxim  that  But  this  rule  does  not  apply  where  a 
he  who  seeks  equity  must  do  eauiiy.  debtor  files  a  bill  in  equity  upon  other 
But  although  at  one  time  a  bill  was  grounds,  and  only  interposes  the  ob- 
demurrable  if  it  omitted  this  o^er,  the  jection  of  the  invalidity  of  the  contract 
requirement  was  in  its  nature  formal,  by  way  of  answer  to  a  cross- bill  filed  by 
The  offer  was  not  one  of  the  facts  con-  the  defendant  seeking  affirmative  re- 
stituting the  cause  of  action,  any  more  lief.  Bowdre  v.  Carter,  64  Miss.  221; 
than  was  the  prayer  for  process.  It  Mclver  v,  Clarke,  69  Miss.  408. 
may  be  doubted  that  the  rule  referred  A  Bill  to  OaDOol  a  Deed  on  the  ground 
to  still  exists  in  courts  where  equity  that  the  execution  thereof  is  defective 
forms  of  pleading  are  retained.  Colom-  must  offer  to  return  the  purchase 
bian  Government  v.  Rothschild,  i  Sim.-  money,  and  unless  it  does  so  it  is  de- 
94;  Wells  V,  Strange,  5  Ga.  22.  These  murrable.  A  failure  to  make  such  offer 
were  suits  for  accounting.  Jervts  v.  is  not  cured  by  presenting  a  charge 
Berridge,  L.  R.  8  Ch.  351,  was  a  suit  against  the  vendee  for  timber  cat  upon 
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same  rule  of  pleading  also  obtains  in  suits  to  quiet  title  to  land,^ 
in  suits  to  obtain  relief  from  usurious  contracts,*  and  in  various 
other  instances  where  equitable  relief  is  sought ;  *  but  it  seems 
that  it  does  not  apply  to  bills  for  an  accounting. ** 
b.  Pleading  of  Tender  — (r)  Necessity  to  Plead.  —  In  all 


the  land  and  by  offering  to  extinguish  terest;  and  if  the  plaintiff  do  not  make 

it  pro  ianta  with  the  purchase  money  such  an  offer  in  his  bill,  the  defendant 

received.     Loxley  v,  Douglas,  121  Ala.  may  demur  to  it  and  the  bill  will  be 

575.  dismissed.    *    *    *    Section  6,  chapter 

A  Party  Who  Books  GaaooUatlon  of  a  160,  Laws  of  1859,  changed  this  rule  in 

TmstDood  must  offer  to  pay  all  that  is  a  certain  class  of  cases  by  providing 

i'usily  due.     Deans  v,   Robertson,  64  that   whenever  the    borrower   should 

iiss.  195;  Duncan  v.  Moore,  67  Miss,  commence  an  action  for  the  discovery 

136;  Hamilton  v,  Halpin,  68  Miss.  99;  of  the  usury,  it  should  not  be  necessary 

Pounds  V,  Clarke,  70  Miss.  263.  for  him  to  pay  or  offer  to  pay  any  in- 

See  also  article  Rescission,  Cancel-  terest,  nor  should  the  court  require  or 

LATION,   AND    REFORMATION    OP   CoN-  compol  the  payment  or  deposit  of  the 

TEACTS,  vol.  18,  p.  744.  principal  sum  as  a  condition  of  grant- 

L  Weston   v.  Meyers,  45   Neb.   95;  ing  relief.     It  will  be  observed,  how- 

and  see  article  Quieting  Titijk  —  Re-  ever,  that  this  section  only  dispenses 

MovAL  op  Cloud,  vol.  17,  p.  274.  with  the  payment  of  the  interest  and 

%.  Ruddell  V.  Ambler,  18  Ark.  369;  principal  sum  actually  lent  where  the 

Peacock  v,  Terry,  9  Ga.  137;  Whatley  bill  is  filed  for  discovery,  and  does  not 

V,  Barker,  79  Ga.  791;  Casady  v.  Bo-  extend,  like  the  New  York  statute,  to 

sler,  II  Iowa  242;  American  Freehold  bills  filed    for  relief  as  well  as  dis- 

Land,  etc.,  Co.  v.  Jefferson,  69  Miss,  covery."    Rietz    v.    Foeste,    30   Wis. 

770;  Post  V,  Utica  Bank,  7  Hill  (N.  Y.)  693. 

391;  Rains  v.  Scott.  13  Ohio  107:  Garden  S.  Bills  for  Ii^iuietioiiB.  —  A  party  who 

V.  Short,  (Tex.  Civ.  App.  1895)  31  S.  seeks  an  injunction  must,  as  a  general 

W.  Rep.  246:  Rietz  v.  Foeste,  30  Wis.  rule,  offer  in  his  bill  to  do   equity. 

693;  and  see  article  Usury.  Overton  v,  Stevens,  8  Mo.  622;  and  see 

Bosolt  of  Falluro  to  OfliBr  Equity.  —  A  article  Injunctions,  vol.  10,  p.  869. 
bill  for  relief  against  a  usurious  con-  A  Bill  to  Enforoo  a  Ck>iistraetiTO  Trust 
tract  which  does  not  offer  to  do  ecjuity  in  Lands,  on  the  ground  that  such  lands 
will  be  dismissed  without  relief  to  either  were  purchased  by  the  defendant  at  the 
party,  if  the  defendant  demuro,  unless  instance  and  request  and  for  the  use 
amended  on  leave  granted  for  that  pur-  and  benefit  of  the  plaintiff,  and  that 
pose;  but  if  the  defendant  does  not  part  of  the  purchase  money  paid  be- 
demur,  but  waives  the  defect  by  his  longed  to  the  plaintiff,  must  offer  to 
answer,  the  court  will  proceed  to  render  refund  whatever  portion  of  the  pur- 
such  decree  as  may  be  just.  Ruddell  chase  money  the  defendant  paid  with 
V,  Ambler,  18  Ark.  369.  his  own  funds.     Sanford  v.  Hamner, 

In  Mississippi  it  has  been  held  that  an  115  Ala.  406. 

offer  to  pay  legal  interest  is  not  neces-  Whoro  Creditors  of  a  CknrporAtion  Ck>me 

sary  where  relief  against  usury  is  only  into  Equity  asking  to  be  substituted  to 

part  of  the  relief  prayed  for,  and  where  all  the  rights  of  certain  stockholders 

there  are  other  circumstances  justify-  of  the  corporation  who  have  assented 

ing   a  resort  to  equity.     Long  v.  Mc-  to  and  participated  in  a  certain  plan  of 

Gregor,  65  Miss,  ^o/follo'mn^  Parch-  reorganization,  they  must  offer  by  their 

maa   v,    McKinney,    12   Smed.   &    M.  bill  to  pay  such  stockholders  the  sums 

(Miss.)  631.  which  the  latter  have  paid  upon  their 

In  iVisconsin  the  effect  of  orrittingan  subscription  to  the  plan  of  reorganiza^ 

offer  was  discussed  as  follows:  "  The  tion.     Paton  v.  Northern  Pac.  R.  Co., 

rule  in  equity  is  well  settled  that  if  the  85  Fed.  Rep.  838. 

borrower  files  his  bill   seeking  relief  4.  Craig  v.   Chandler,  6  Colo.   543: 

against  a  usurious  contract,  the  only  Coniinental  Divide  Min.  Invest.  Co.  v. 

terms  upon  which  the  court  will  inter-  Bliley,  23  Colo.  160.     Compare  Kinney 

fere  are  that  the  plaintiff  will  pay  the  v,  Heatley,  13  Oregon  35;  and  see  the 

defendant  what  is  realljr  and  bona  fide  article    Accounts    and    Accounting, 

due  to  him,  deducting  the  usurious  in-  vol.  i,  p.  83. 
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cases  where  a  tender  before  suit  is  essential  the  bill  must  allege 
that  such  a  tender  has  been  made,  or  give  a  sufficient  excuse  for 
failing  to  make  it,  or  at  least  aver  a  readiness  and  willingness  on 
the  part  of  the  plaintiff  to  do  everything  necessarj'  to  entitle  him 

to  the  relief  sought.^  Thus  an  averment  of  tender  before  bring- 
ing suit  or  of  a  willingness  to  do  equity  is  essential  in  a  bill  for 

1.  A  BUI  in  Equity  to  Obtain  Belief  was  a  bill  in  chancery  filed  by  the  heirs 

from  a  ForfSsitaro  for  the  nonpayment  of  at  law  of  a  decedent,  seeking  to  hold 

rent  must  allege  a  tender  of  that  part  the  defendant  a  trustee  for  their  benefit 

of  the   rent  which  is  admitted  to  be  of  the  legal  title  to  certain  land,  upon 

due.    Sheets  v,  Selden,  7  Wall.  (U.  S.)  the  ground  that  their  ancestor  was  en- 

417*  titled  to  a  pre-emption  of  it  af  the  time 

A  BiU  by  a  Yondoo  for  Bosoiiiion  of  a  of  his  death,  and  that  the  defendant  by 

Oontraet  of  sale  on  the  ground  of  fraud  a  fraudulent  agreement  with  one  of  the 

must  allege  that  the  plaintifif  has  ten-  heirs  has  since  acquired  a  patent,  it 

dered  back  the  property  purchased,  or  was  held  that  the  bill  was  demurrable 

must  offer  to  return  the  same.     Mason  for  failure   to  allege  a  tender  of   the 

V,  Wheeler,  (N.  V.  Super.  Ct.  Eq.  T.)  2  money  expended  by  the  defendant  in 

Misc.  (N.  Y.)  523.  making  the  entry,  or  a  willingness  and 

But  in  such  a  case  a  vendee  is  not  readiness  on  the  part  of  the  plaintlfi  to 

required  to  restore  that  which  in  any  repay  it. 

event  he  is  entitled  to  retain,  either  by  Contra  —  AYonnont  of  Tondor  Unneoes- 
virtue  of  the  contract  sought  to  beset  iary.  —  In  an  action  to  annul  a  sale 
aside  or  of  the  original  liability;  and  under  an  execution  issued  upon  a  j udg- 
while  the  sum  retained  should  be  taken  ment  which  has  subsequently  been 
into  account  in  the  award  of  relief,  an  reversed,  where  the  complaint  shows 
offer  to  restore  it  is  not  a  condition  pre-  that  upon  a  new  trial,  after  reversal  of 
cedent  to  the  bringing  of  an  action  to  the  judgment  in  question,  a  second 
set  aside  the  fraudulent  transaction,  judgment  was  rendered  against  the 
and  therefore  it  follows  that  a  failure  complainant,  from  which  judgment  the 
to  allege  a  return  or  tender  of  the  complainant  intends  to  appeal,  the  re- 
money  paid  by  the  defendant  does  not  lief  sought  will  be  granted  to  the  com- 
render  the  complaint  defective.  Kley  plainant  only  upon  satisfaction  of  the 
V,  Healy,  127  N.  Y.  555.  defendant's  demand  under  the  second 

Bill  to  Bmnovo  Cloud  on  Title.  —  In  judgment;  but  this  rule  pertains  only 
Mecartney  v,  Morse,  137  111.  481,  which  to  the  administration  of  the  relief  to 
was  a  bill  to  set  aside  a  tax  deed  as  a  be  awarded  and  is  not  a  rule  of  plead- 
cloud  upon  title,  the  appellate  court  ing,  and  therefore  the  complaint  in 
said:  "  The  proof  shows  that  the  appel-  such  an  action  is  not  defective  for  fail- 
lee  paid  all  the  taxes  which  were  prop-  ure  to  aver  that  the  plaintiff  has  ten- 
erly  and  legally  extended  against  his  dered  the  sum  owing  on  the  second 
lots  and  land,  and  that  he  has  brought  judgment,  or  that  she  is  ready  and 
into  court  and  deposited  with  the  clerk,  willing  to  pay  it.  Winterson  v.  Hitch- 
for  the  benefit  of  appellant,  the  amount  ings,  (C.  PI.  Spec.  T.)  9  Misc.  (N.  Y.) 
for  which  the  lots  and  land  described  322,  citing  Hay  v.  Hay,  13  Hun  (N.  Y.) 
in  the  bill  were  sold,  together  with  315,  in  support  of  the  principle  that  in 
the  costs  and  expenses  attending  said  actions  for  equitable  relief  the  plaintiff 
sale,  and  six  per  cent,  interest  on  the  is  not  required  to  allege  that  he  is  pre- 
whole  amount.  But  it  is  not  averred  pared  to  do  equity, 
in  the  bill,  nor  established  by  the  A  Petition  in  an  Action  to  Set  Aside  an 
proofs,  that  complainant  made  any  ^xjf^i»i»^»/ of  a  judgment  for  fraud  will 
tender  of  said  amount  to  the  defendant  not  be  held  defective  on  appeal  for  fail- 
before  filing  the  bill,  nor  does  the  bill  ure  to  tender  back  the  amount  paid  for 
<*ontain  any  offer  to  make  such  pay-  the  assignment,  where  such  amount 
.nent.  Therefore,  upon  the  authority  was  furnished  by  a  third  person  who  is 
of  Gage  V,  Arndt,  121  111.  491,  the  de-  not  a  party  to  the  appeal.  Texas  Ele- 
fendant  should  not  have  been  required  vator,  etc.,  Co.  v,  Mitchell,  7  Tex.  Civ. 
to  pav  the  costs  of  this  proceeding."  App.  222. 

Bill  to  Bnfdroe  Conitmotivo  Trust.  —  In  Petition  to  Enjoin  Ejectment  Proceed- 

Martin  v.  Tenison,  26  Ala.  738,  which  ings.  —  Where  a  debtor  who  has  made 
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specific  performance  of  a  contract/  in  a  bill  to  redeem  land,* 
or  in  a  bill  to  enjoin  the  collection  of  taxes  on  the  ground  of 
illegality.' 

Tondor  Hade  in  tho  BUI.  —  While  it  has  frequently  been  held  that 
a  tender  may  be  made  for  the  first  time  in  the  pleadings,  or, 
in  other  words,  that  an  offer  in  the  bill  to  do  equity,  or  an 
averment  of  readiness  and  willingness  to  perform,  dispenses 
with  the  necessity  of  alleging  a  tender  before  suit  brought,"* 

a  deed  of  land  to  a  creditor,  for  the  enforce  the  plaintiff's  right  to  certain 

purpose  of    securing  a  debt,    begins  property  under  an  agreement,   rather 

proceedings  to  enjoin  the  creditor  from  than  for  a  conveyance  of  the  defend- 

insiituting  ejectment  proceedings,  the  ant's  title  in  specific  performance  of  the 

petition   need   not  allege  a  tender  of  agreement,  need  not  be  so  particular 

payment  of  the  debt.     Ray  v,  Boyd,  96  in  its  averments  of  the  plaintifif*s  readi- 

Ga.  808.  ness  to  perform,  as  a  bill  for  the  spe- 

In  an  Action  to  Enforce  a    Vendor's  cific  performance  of  a  contract.     Lee  v. 

Lien  where  the  obligation  of  the  vendor.  Electric  Typographic  Co.,  68  Fed.  Rep. 

by  the  title  bond,  was  to  make  a  quit-  519. 

claim  deed  to  the  purchaser'*  upon  the  A  ]>«foetive  Bill  May  Be  Amended. — 

payment  of  said  promissory  note  "  for  Palmer  v.  Palmer,  Z14  Mich.  509. 

the  unpaid  balance  of    the   purchase  2.  Article  Redemption,  vol.  17,   pp. 

money,  there  is   no  necessity  for  the  965,  966,  where  the  rule  is  stated  with 

complainant  to  allege  in  her  bill  her  exceptions  and  qualifications, 

ability  and  readiness    to    make   title.  S.  See    article    Taxation,    ante^    p. 

This  averment  is  necessary  only  where  361. 

the  payment  of  the  purchase  money,  ^»  Alabama,  —  Cain    z,    Gimnon,   36 

according  to  the    terms  of  the   sale,  Ala.  168. 

is  to  be  contemporaneous  with  or  sub-  Colorado,  —  Caldwell    v,    Davis,    10 

sequent   to  a  conveyance.     Bogan    v,  Colo.  481. 

Hamilton,  90  Ala.  454,  citing  Davis  v,  Georgia,  —  Bell  v.   Weyman,  99  Ga. 

Smith,    88    Ala.     596,    and    Munford  273. 

V,  Pearce,  70  Ala.  452.  Indiana,  —  Coombs  v,  Carr,  55  Ind. 

1.  Coleman  v,  Easterling,  93  Ga.  29;  303. 

Wright  V,  M'Neely,  11  111.  241;  Sowle  Iowa,  —  Binford    v.    Boardman,    44 

V,  Hold  ridge,  63  Ind.  213;  Melton   v,  Iowa  53;  Taylor  v,  Ormsby,  66  Iowa 

Cofirelt,59lnd.  310;  Goodwinet/.  Morey,  .109;  Veeder  v.  McMurray,  70  Iowa  iiS; 

III  Ind.  68;  Soper  v,  Gabe,  55   Kan.  McCorkell   v,    Karhoff.   90   Iowa   545; 

646:  Wilson  V.  Buchanan,  170  Pa.  St.  Clapp  z'.  Greenlee,  100  Iowa  586;  Craw- 

14;  Lee  V,  Electric  Typographic  Co.,  68  ford  v,  Liddle,  loi  Iowa  148;  McWhirter 

Fed.   Rep.  519.    See  generally  article  v.  Crawford,  104  Iowa  550. 

Specific  Performance,  vol.  20,  pp.  454,  Michigan.  —  Hanscom  v.  Hinman.  30 

458.  Mich.  419;  Beedle  v.  Crane,  91  Mich. 

Zzoeptton  to  the  Bole.  —  In  IVest  Vir-  429. 

ginia  it  has  been  held  that  a  bill  by  a  Minnesota,  —  St.  Paul  Div.  No.   i  v. 

vendor  to  procure  specific  performance  Brown,  9  Minn.  157. 

of  a  contract  for  the  conveyance  of  land  Missouri, — Jenkins  v.  Covenant  L. 

is  not  demurrable  merely  because  the  Ins.   Co.,   79   Mo.   App.   55;  Kline   v. 

plaintiff  fails  to  tender  with  his  bill  a  Vogel,  90  Mo.  239. 

deed  for  the  land.     Vaught  v,  Cain,  31  Montana,  —  Maloy    v.    Berkin,    11 

W.  Va.  424.  Mont.  138. 

For  other  exceptions  to  the  rule  see  New  Jersey,  —  Oakey  v.  Cook,  41  N. 

Roy  V,  Clarke,  75  Tex.  2d;  Bristol  v,  J.  Eq.  350;  Bidwell  v.  Garrison,  (N.  J. 

Bristol,  etc..  Water  Works,   19   R.  I.  1897)  36  Atl.  Rep.  941. 

413;  Parker  V.  McAllister,  14  Ind.  12;  New  York,  —  Remington   Paper  Co. 

Huffman  v.  Hummer,  17  N.  J.  Eq.  263;  v.  London  Assur.  Corp.,  12  N.  Y.  App. 

and  cases  cited  in  article  Specific  Per-  Div.   218;     Littlejohn    v.    Leffingwell, 

FORMANCE,  vol.  20.  p.  455,  note  I.  40  N.  Y.  App.  Div.  13;  Kley  v.  Healy, 

BUI  to  Enforoe  Bights  nnder  Agreement.  127  N.  Y.  555;  Vail  v,  Reynolds,  118 

—  A  bill  in  equity  which  is  brought  to  N.    Y.  302;   Berry  v,  American   Cent. 
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this  rule  is  not  universal.^ 

(2)  Sufficiency  of  Averments  —  In  General.  —  The  averments  in  a 
bill  in  equity  regarding  tender  before  suit  or  the  complainants 
present  readiness  to  do  equity  must  be  definite  and  certain.  A 
general  averment  of  tender  is  insufficient ;  *  and  the  same  is  true 

Ins.  Co.,  132  N.  Y.  55:  Zebley  V.  Farm-  face,  but  in  reality  given  as  security 

ers'  L.  &  T.  Co.,  139  N.  Y.  461.  for  a  note,  is  transferred  by  the  payee, 

Texas. — Spann  v.  Sterns,    18   Tex.  togetlier  with  the  note,  and  the  maker 

562;  Garza  v.  Scott,  5  Tex.  Civ.  App.  files  a  bill  in  equity  praying  that  the 

289:  Weaver  v.  Nugent,  72  Tex.  272.  title  to  the  land  be  conveyed  to  him  on 

United  States,  —  Gordon  v.  Smith.  (C.  payment  of  the  sum  due,  he  must  make 

C.  A.}  62  Fed.  Rep.  503.  and  allege  a  tender  prior  to  the  hear- 

Bill  to  Bedeem  from  Mortgage.  —  Where  ing,  and  a  failure  to  do  so  is  not  cured 

a  bill  is  filed  to  enforce  the  equitable  by  averments  in  the  bill  that  the  com- 

right  of  redemption  from  a  mortgage  plainant  has  made  a  tender  to  the  orig- 

before  foreclosure,  an   averment  of  a  inal  payee  of  the  note  and  that  he  is 

prior  tender  is  unnecessary  to  the  equity  ready   to  do  equity.     An  offer  to  do 

of  the   bill.     If  the  plaintiff  offers  to  equity  is  noi  a  substitute  for  making  a 

pay  all  that  may  be  found  due,  and  to  tender  that  ought  to  have  been  made 

do  equity,  it  is  sufficient.     Murphree  z'.  before  the  bill  was  filed.     Dotterer  v. 

Summerlin,  114  Ala.  54  [rZ/tW  Thomas  Freeman,  88  Ga.  480. 
V,  Jones,  84  Ala.  302;  McGuire  v.  Van        While  an  offer  to  do  equity  in  a  bill 

Pelt,  55  Ala.  344;  Beebe  v.  Buxton.  99  may  sometimes  be  sufllicient,  this  is  not 

Ala.    117;  McCalley  v,  Otey,  90  Ala.  so  where  the  property  in  which  an  in- 

302].  terest  is  sought  to  be  asserted  is  charged 

But  this  rule  does  not  apply  to  a  bill  with  a  definite  equitable  incumbrance, 

to  enforce  the  statutory  right  of   re-  In  such  a  case  the  person  in  whose 

demption  after  foreclosure,  except  in  a  favor  the  incumbrance  exists  cannot  be 

case  where  the  purchaser  or  the  vendee  disturbed   in   his    possession    or    title 

is  absent  from   the  state.     Beatty  v.  without  an  actual  tender  of  the  sum 

Brown,  tot  Ala.  695.  equitably  due  by  the  plaintiff   on  ac- 

Tender  of  Deed.  —  A  vendor  who  seeks  count  of  the  incumbrance  resting  on 

a  decree  for  specific  performance  of  a  the  estate.     Alley  v,  Burnett,  134  Mo. 

contract  to  convey  land  must  tender  a  313. 

proper  deed  to  the  vendee.   Such  tender        2.  Averments  Substantially  the  Same  as 

may  be  made  for  the  first  time  in  the  at  Law.  —  In  equity  no  less  strictness 

pleadings,  but  where  the  deed  tendered  is   required   in   keeping  good   and   in 

in  the  pleadings  is  insufficient  the  de-  'pleading  a   tender  than   in  courts  of 

feet  cannot   be   remedied  by  a  sub?e-  law.     McCalley  v.  Otey,  90  Ala.  302. 
quent  tender  of  a  sufficient  deed  on  the        A  complainant  in  equity  must  allege 

trial.     Bid  well  z/.  Garrison,  (N.  J.  1897)  all  the  facts,  substantially,  which  are 

36  Atl.  Rep.  94T.  necessary  to  show  a  tender  in  pleading 

In  Ohio  specific  performance  of  a  con-  at  law.  where  he  relies  on  a  tender  for 

tract  to  convey  land  will  be  decreed  in  relief.     Cothran  v.  Scanlan,  34  Ga.  555, 

chancery  upon  an  offer  by  the  vendee  citing  McGehee  v.  Jones,   10  Ga.  132. 

to  perform,  without  an  actual  tender  See  also  article  Definiteness  and  Cer- 

of  the  purchase  money:   but  in  such  tainty   in   Pleadings,  vol.  6,  p.  284, 

cases  the  complainant  takes  his  decree  note  t. 

without  costs.    Dustin  v.  Newcomer.  8        Averments   in  Language  of  Statnte.  — 

Ohio  49.  In  an  action  by  the  vendor  to  set  aside 

1.  Dotterer  v.  Freeman,  88  Ga.  480;  a  conveyance   of    real    estate  on   the 

Gage  V.  Goudy,  141  111.  215;  Morrison  ground  of  fraud  and  duress,  where  the 

V.  Jacoby,  114  Ind.   84;  Hagaman  v.  plaintiff  alleges  an  offer  to  restore  to 

Cloud  County,   19  Kan.  394;  Alley  v.  the  defendant  everything  the  plaintiff 

Burnett,  134  Mo.  313;  Hunter  v.  Clay-  had  received  from  him,  such  averment, 

ton,   (Tex.  Civ.  App.   i8g6)  36  S.  W.  being  made  in  the  language  of  the  stat- 

Rep.  326;  Bailey  v.   Atlantic,  etc.,  R.  ute,  sufficiently  implies  the  making  of 

Co.,  3  Dill.  (U.  S.)  22,  I  Cent.  L.  J.  a  tender,  in  the  absence  of  a  special 

502.  demurrer.     Hick  v.  Thomas,  90  Cal. 

Where  a  deed  to  land  absolute  on  its  289. 
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as  to  an  averment  which  shows  that  the  tender  was  conditional.^ 
Timo  of  Tender  —  Amount  Tendered.  —  The  time  when  the  tender  was 
made  should  be  specified;'  and  the  sufficiency  of  the  amount 
alleged  to  have  been  tendered,  or  that  which  the  plaintiff  now 
offers  to  pay,  must  also  be  made  to  appear.' 

Continned  Seadineos  —  Payment  into  Court  —  The  tender  should  be 
continued  in  and  by  the  pleadings,  and  the  facts  averred  should 
show  that  it  has  been  kept  good  ever  since  the  time  when  it  was 
made.*    When  payment  of  money  into  court,  or  production  in 

Ayermente  Held  INifleient.  —  In  a  bill  was  a  salt  in  equitv  io  procure  relief 
to  have  an  absolute  conveyance  de-  from  a  usurious  judgment.  See  also 
clared  a  mortgage,  and  for  a  redemp-  Dawson  v.  Oirermyer,  141  Ind.  438; 
tion  and  account,  averments  that  the  Bothwell  v,  Millikan,  104  Ind.  162;  Hill 
complainant  o£fers  to  pay  to  the  de-  v,  Harriman,  95  Tenn.  300. 
fendant  the  amount  of  his  said  note  Offer  to  Beetore  AU  That  Plalntiil 
indorsed  to  the  defendant/' with  inter-  Has  Received.  —  In  a  suit  in  equity 
est  thereon  to  this  date,  and  now  brings  for  rescission  of  a  contiaci  for  the  ex- 
the  same  into  this  court,  and  offers  to  change  of  lands,  a  petition  which  offers 
pay  all  costs  with  which  he  may  be  to  restore  all  that  the  plaintiff  has  re- 
chargeable," are  sufficient  as  consti-  ceived  by  the  exchange  is  sufficient  as 
tuting  an  offer  to  do  equity.  Such  far  as  the  offer  to  do  equity  is  con- 
averments  may  be  added  to  an  original  cerned.  Day  v.  Mooney,  3  Okla.  608. 
bill  by  amendment,  and  when  so  added  Offer  to  Pay  Whatever  le  Due.  —  In  an 
will  take  effect  as  of  the  lime  of  the  action  by  a  grantee  of  a  mortgagor  to 
filing  of  the  bill.  Crews  v.  Threadgili,  set  aside  a  fraudulent  sale  under  the 
35  Ala.  334.  mortgage  and  to  redeem,  an  averment 

In  a  suit  by  the  vendee  to  rescind  a  in  the  bill  that  the  complainant  believes 

contract,  for  breach  d  warranty,  and  and  is  informed  that  a  certain  sum  is 

to  cancel  a  conveyance  of  land  exe-  due  on  the  mortgage  deed,  and  that  he 

cuied  by  such  vendee  in  payment  for  hereby  tenders  that  sum,  and  is  ready 

the  property  bought,  an  averment  in  to  pay  that  amount  or  any  other  sum 

the  petition  that  the  "  plaintiff  is  in  the  that   may  be  found  due,  and  submits 

attitude  to  restore  all  of  said  property,"  himself    to   the   court   for   its   decree 

and  in  terms  tenders  the  same  to  the  in  that  behalf,  constitutes  a  sufficient 

defendant,  constitutes  a  sufficient  ten-  tender.     Cain  v.  Gimon,  36  Ala.  168. 

der  in  equity.     McCorkell  v.  Karhoff,  Offer  to  Pay  Less  than  Is  Due. —  In 

90  Iowa  545.  Ross  V,  New  England  Morig.  Security 

Construction  of  Averment  of  Tender  of  Co.,  loi  Ala.  362.  which  was  a  bill  to 

Deed. —  In  an  action   to    enforce    the  restrain  the  foreclosure  of  a  mortgage 

specific  performance  of  a  contract  to  and  to  have  it  canceled  on  the  ground 

convey  land,  an  averment  in  the  com-  that  the  mortgagee  was  a  foreign  cor- 

plaint  that  a  deed  was  tendeied  by  the  poration  and  took  the  mortgage  wiih- 

plaintiff  and  his  wife  does  not  neces-  out   being  entitled  to  do  business  in 

sarily  imply  that  the   land  sought  to  the  state,  it  was  held  that  an  offer  in 

be   conveyed   or   tendered    was    com-  the  bill  to  pay  certain  interest  notes 

m unity  property.     Wooding  v.  Crain,  past  due,  in  case  they  were  held  to  be 

10  Wash.  35.  valid,   was  insufficient  as  an  offer  to 

1.  McGehee  v.  Jones,  10  Ga.  132.  do  equity.  The  plaintiff  should  have 
See  also  Clarno  v.  Grayson,  30  Oregon  offered  to  restore  all  that  he  had  re- 
in, ceived  under  the  mortgage,  principal 

8.  Duff  V,    Fisher,    15   Cal.   376,   in  and  interest, 

which  case,  however,  it  was  also  held  4.  Bufflcieney  of  Averment.  —  Where  a 

that  an  objection  to  the  complaint  for  bill  for  an  injunction  avers  that  certain 

failure   lo  allege   the  particular  time  notes  given  by  the  plaintiff  to  the  de- 

when  the  tender  was  made  could  not  fendant  were,  by  agreement,  not  to  be 

be  taken  for  the  first  time  on  appeal;  collected  in  cash,  but  to  be  paid  off  in 

to  which  point  see  generally  article  Ex-  notes  of  certain  persons,  and  that  the 

CBPnoNS  AND  OBjEcnoNS.  vol.  8,  p.  194.  latter  notes  have  been  tendered  by  I  he 

S.  Rains  v.  Scott,  13  Ohio  107,  which  plaintiff  and  refused  by  the  defendant, 
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court  of  a  deed  alleged  to  have  been  tendered,  is  essential  to  the 
validity  of  the  tender,  the  bill  must  show  that  this  has  been  done.* 
U  Tehdeb  A8  a  Dsfsvbe  —  1.  Hecesuty  to  Plead.  —  As  a  gen- 
eral rule,  where  a  tender  before  suit  brought  is  relied  upon  as  a 
defense,  it  must  be  pleaded.* 

the  bill  must  also  aver  that  the  plain-  of  money  tendered,  which,  although 

tiff  still  has  the  notes  and  is  ready  to  not  technically  correct,  showed  thai  the 

deliver  them.     McRae  v,  Atlantic,  etc.,  money  was  deposited  with  the  cleik  of 

R.  Co.,  5  Jones  Eq.  (N.  Car.)  395.  the  coart  subject    to  the   use  of   the 

A  bill  for  redemption  of  land  and  for  mortgagee,   who  if  he  had  been  dis- 

an  injunction  against  a  sale  under  a  posed  might  have  obtained  it  at   the 

power  in  a  mortgage,  which  alleges  a  time  of  the  filing  of  the  bill  or  for  some 

lender  several  times  repeated,  and  its  time  previous  thereto,  was  a  substantial 

refusal,  with  the  words  added,  "  which  Qompliance  with  the  rule  requiring  an 

complainants  are  now  ready  and  will-  averment  of  payment  into  court, 
ing  to  pay  him,  and  have  been  ready        2.  Heglet  v,  Eddy,  53Cal.  597;  Bryan 

and  willing  to  pay  him  ever  since,"  i/.    Maume,   28   Cal.   338;    Hughes  v, 

shows  a  sufficient  tender  and  readiness  Eschback,  7  D.  C.  66;  McDougald  v. 

to  pay.     McCalley  v.  Otey,  90  Ala.  302.  Dougherty,    11     Ga.    570;    Sidenberg 

In  an  action  by  a  second  mortgagee  v.  Ely,  90  N.  Y.  257;  Wilson  z*.  Doran, 

to  redeem  from  a  prior  mortgage,  an  tig  N.  Y.  ioi;  Simpson  v,  French,  (N. 

averment   in  the  complaint   that   the  Y.  Super.  Ct.  Spec.  T.)  25  How.  Pr. 

plaintiff  **  is  ready,  willing,  and  able  to  (N.  Y.)  464;  Railway  Advertising  Co. 

pay  to  defendant  "  the  money  alleged  v,  Posner,  (Supm.  Ct.  App.  T.)  65  N. 

to    have    been    tendered    before    suit  Y.  Supp.  226;  Sheredine  v.  Gaul,  2  Dall. 

brought,   sufficiently    shows  that    the  (Pa.)   190;  Griffin  v,  Tyson,  17  Vt.  35; 

tender  has  been  kept  good.     Dunn  v.  Schnur  v.  Hickcox.  45  Wis.  200. 
Dewey,  75  Minn.  153.  Failure  to  Plead  at  Law  — Belief  in 

1.  Franklin    v.   Ayer,   22  Fla.   654;  Equity.  —  Where 'a  subcontractor  has 

Caruthers   v.   Williams,   21    Fla.   485;  commenced  proceedings  to  sell  realty 

Matthews  v,  Lindsay,  20  Fla.  962.  to  satisfy  a  mechanic's  lien,  such  pro- 

In  a  Suit  to  Enjoin  the  CollecUon  of  ceedings  cannot  be  enjoined  in  equity 

Taxes,  part  of  which  are  admitted  to  be  on  the  ground  that  a  lender  of  the 

legal,  where  such  part  has  been  tendered  amount  due  has  been   refused,  since 

to  the  county  treasurer,  and  the  tender  such  tender  should  have  been  pleaded 

has  been  refused,  the  plaintiff  must  keep  in  defense  to  the  action  to  establish  the 

the  tender  good  by  paying  the  money  lien,   provided    the  amount  was   due 

into  court  when  the  complaint  is  filed,  when  the  tender  was  made,  and  if  it 

and  the  fact  of  the  payment  into  court  was  not  due  at  that  time  the  subcon- 

must    be    alleged    in    the  complaint,  tractor  was   not   bound   to  accept  it, 

Bundy   v,   Summerland,    142   Ind.   92  Patch  v.  Collins,  158  Mass.  468. 
[citing  Lancaster  v.   Du  Had  way,  97        Amendment  of  Pleadings  to  Conform  to 

Ind.  566;  Goss  V,  Bowen,  104  Ind.  207;  Proof.  —  Where  a  lender  is  not  pleaded. 

Evansville,  etc.,   R.  Co.  v.  Marsh,  57  but  the  evidence  on  a  trial  by  the  court 

Ind.    505;  Clark  v,  Mullenix,  ii   Ind.  shows  a  tender  or  a  waiver  thereof,  it 

532].  is  not  error,  after  the  trial  has  been 

Tender  of  Deed  with  Bill.  —  A  vendor  had  and  the  findings  have  been  pre- 

seeking  spscific  performance  of  a  con-  pared  and  are  ready  to  be  signed  by  the 

tract  for  the  conveyance  of  land,  who  judge,  to  refuse  a  motion  for  leave  to 

alleges  a  tender  of  a  deed  before  suit  amend  the  pleadings  so  as  to  conform 

brought,  must  bring  the  deed  tendered  to  the  proof.    Sidenberg  t^.  Ely,  90  N.  Y. 

into  court  along  with  his  bill.     Good  257.     See  generally  as  to  amendments 

wine  V.  Morey,  in  Ind.  68;  Melton  v.  to  conform   to  proof,  article  Amend- 

Coffelt,  59  Ind.  310;  Wood  v.  Walker,  ments,  vol.  i,  p.  578  ft  stq. 
92  Va,  24.    And  see  infra,  IV.  Pay-       Waiver  of  Failure  to  Plead.  ~-  In  Pen- 

nunt  into  Court.  nypacker  v.  Umberger,  22  Pa.  St.  492, 

Suffioieney  of  Ayerment.  —  In  Franklin  which  was  a  writ  of  error,  the  Supreme 

V,  Ayer,  22  Fla.  654,  which  was  a  bill  Court  said:  "  There  does  not  appear 

to  redeem  from  a  mortgage,  it  was  held  to  have  been  a  formal  plea  of  tender, 

that  an  averment  of  payment  into  court  but  there  is  no  point  raised  upon  this 
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la  Jwtioo's  Court  —  A  defendant  who  fails  to  plead  a  tender  in  an 
action  in  a  justice's  court  cannot  plead  it  on  appeal.^ 

2.  Hatnre  and  Form  of  Plea  —  Time  of  Pleadii^^  —  a.  Necessity 
TO  Plead  Specially.  —  In  most  of  the  states  a  tender  before 
suit  brought  must  be  pleaded  specially,  or  specially  set  out  in  the 

answer,  and  evidence  thereof  is  not  admissible  under  the  general 
issue  or  general  denial ;  *  but  the  rule  is  otherwise  in  regard  to 

branch  of  the  case  by  ihe  bill  of  ez-  Meredith  v,  Sania  Clara  Min.  Assoc, 

ceptions.     If  there  was  error  in   the  56  Cal.  178;  Barker  v.  Brink,  5  Iowa 

verdict  under  the  pleadings,  there  is  481;  Osgood  v,  Spencer,  2  Har.  &  G. 

nothing  upon  the  record  by  which  we  (Md.)  135;  Dunlop  v.  Funk,  3  Har.  6l 

can  correct  it/*  M.  (Md.)  318;  Lanier  v,  Trigg,  6  Smed. 

Tendsr  in  Court  alter  Olota  of  Argumont.  &  M.  (Miss.)  641;  Besancon  t^.  Shirley, 

—  Where  an  executory  contract  for  the  9  Smed.  &  M.  (Miss.)  457;  Grieve  v, 

sale  of  lands  authorizes  the  vendor  to  Annin,  6  N.  J.   L.  461;  Miller  v,  Mc- 

declare  a  forfeiture  and  recovery  of  the  Clain,  10  Ycrg.  (Tenn.)  245:  Woodcock 

land  upon  the  default  of  the  vendee  in  v,  Clark,  18  Vt.  333;  Griffin  v.  Tyson, 

paying  the  purchase  price,such  vendee,  17  Vt.  35. 

in  an  action  of  trespass  to  try  title  by  Evidenoa  of  Tender  nnder  Flea  of  Pay- 
the  vendor,  cannot  avail  himself  of  a  ment.  —  In  an  action  on  a  bond  con- 
tender of  the  purchase  money  in  open  ditioned  to  pay  a  certain  sum  of  money 
court  after  the  argument  is  closed,  un-  in  articles  of  merchandise,  on  a  certain 
less  such  tender  is  set  up  in  his  plead-  day.  the  defendant  cannot  introduce 
ing.  Pell  V.  Chandos,  (Tex.  Civ.  App.  evidence  of  a  tender  and  refusal  under 
1894)  27  S.  W.  Rep.  48.  a  plea  of  payment.     Grieve  v.  Annin, 

Bzooptions  to  Oonoral  Bole.  —  In  Ver-  6  N.  J.  L.  461. 

mont,  if  the  tender  is  collateral  to  the  In  Maine,  in  actions  of  trespass  on 

action.as  having  operated  to  extinguish  lands,  the  defendant  may  file  with  the 

or  suspend  the  plaintiff's  title   to  the  general   issue  a  brief    statement  dis- 

specific  property  sued  for,  it  need  not  claiming  all  title  to  the  land  described, 

be  pleaded.     Powers  v.  Powers,  11  Vt.  and  alleging  that  the  trespass  was  in- 

262;  McDaniels  v.   Reed,   17   Vt.  674;  voluntary,  or  by  negligence  or  mistake. 

Woodcock  V.  Clark,  18  Vt.  333.  or  in  the  prosecution  of  a  legal  right, 

Tenders  authorized  by  statute  after  and   that    before    action    brought    he 

suits  are  commenced,  but  before  their  tendered  sufficient  amends    therefor; 

entry  in  court,  should  not  be  pleaded,  and  if  on  trial  he  establishes  the  truth 

but  given  in  evidence  under  the  gen-  of  his  allegations,   he    shall    recover 

eral   issue.     Smith   v,   Wilbur,  35  Vt.  costs,    under   Rev.   Stat.,  c.   82,  §  20. 

133;  Spaulding  v,  Warner,  57  Vt.  654;  Fernald  v.  Young,  76  Me.  356. 

Adams  v.  Morgan,  39  Vt.  302;  Wood-  In   Massachnietta,    as    special    pleas 

cock  V,  Clark,  18  Vl.  333.  are  now  excluded  by  statute,  and  the 

In   an  action  of   book   account  the  defendant   may  avail   himself  of  any 

plaintiff  is  not  bound  by  the  oyer  fur-  matter  of  defense  under  the  general 

nished  of  his  account,  and  the  auditor  issue,  it  is  clear  that  he  may  thus  avail 

is  required  to  adjust  all  accounts  be-  himself  of    the  statutory   defense    of 

tween  the  parties  to  the  time  of  the  tender  of  amends  for  casual  and  invol- 

hearing  before  him,  and  therefore  il  untary  trespass,  before  action  brought, 

has  been  held  that  in  such  an  action  a  Warren  v.  Nichols,  6  Met.  (Mass.)  261. 

lender   may   be    shown    and   insisted  Under  Gen.  Stat.  Mass.,  c.  120,  §  16 

upon  before  the  auditor  instead  of  be-  (Pub.  Stat.,  c.  168,  g  23).  a  defendant 

ing  previously  pleaded.     Indeed,  it  is  may  avail  himself  of  a  tender  upon  the 

doubtful  whether  such  a  plea  in  limine  general  denial  made  orally  in  a  police 

is  admissible  in  the  action.     Woodcock  court,  and  therefore  no  other  plea  is 

V.  Clark,  18  Vt.  333.  necessary  in  such  a  court.     Brirkett  v, 

1.  Johnson     v,     Triggs,    4    Greene  Wallace  98  Mass.  528. 

(Iowa)  97;  Seibert  v.  Kline,   i   Pa.  St.  In  Hichigan,  in  an  action  by  a  vendor 

38;  Griffin  v.   Tyson,  17  Vt.  35;  Chip-  to  declare  a  forfeiture  and  recover  pos- 

man  v.  Bates,  5  Vt.  143.  session  on  default  by   the   vendee  in 

8.    Hegler  v.   Eddy,    53    Cal.    597;  payment  of  interest  on  a  land  contract, 
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statutory  tenders  made  pending  suit.^ 

b.  Nature  of  Plea.  —  In  some  jurisdictions  it  is  held  that  a 
tender  can  be  pleaded  only  in  bar  of  damages  accrued  subsequent 
to  its  refusal,  or  in  bar  of  cost^^'^hwtm  Pennsylvania  \t\s  regarded 
as  a  good  plea  in  bar  of  the  action.' 

c.  Time  of  Pleading.  — At  one  time  the  plea  of  tender  was 
considered  a  dilatory  plea,  and  therefore  one  which  must  be  filed 
at  the  earliest  opportunity,  but  it  is  now  generally  regarded  as  a 
plea  to  the  merits.^ 

a  defense  of  tender  before  suit  brought  properly  be  pleaded  in  bar  of  an  action 

goes  to  the  whole  of  the  plaintiff's  case,  generally,  and  in  bar  of  all  costs,  but 

and  therefore  evidence  thereof  may  be  only  in  bar  of  costs  accrued  after  the 

given  un  er  the  general  issue  without  tender    was    made;    and  therefore  an 

notice.     Hill  z/.  Carter,  loi  Mich.  158.  answer  pleaded,    in   form,    in   bar  of 

In  New  Hampshire,  where  an  action  on  an  action  generally,  and  setting  up  a 

a  promissory  note  is  brought,  and  all  tender  alleged  to  have  been  made  after 

the  parties  to  the  note  reside  in  another  the  filing  of  the  plaintiff's  complaint. 

Slate,  the  defendant  may,    under   the  but    not  expressly  showing  that    the 

general  issue  and   a  brief  statement,  action   had   been  commenced,  is  bad 

prove  that  the  plaintiff  is  indebted  to  on  demurrer,  although  it  only  asks  for 

him  in  a  smaller  amount,  and  that  the  costs   from    the   time  of    making   the 

defendant  had  given  the  plaintiff  notice  tender.     Ireland    v,  Montgomery,    34 

of  this,  and  had  tendered  him  the  bal-  Ind.  174. 

ance,  liefore  the  commencement  of  the  8.  Beaver  v,  Whiteley,  3  Pa.  Co.  Ct. 

action.    Bliss  v.  Houghton,  16  N.  H.  90.  613;    Cornell    v.    Green,    10  S.   &   R. 

A  tender  may  be  given  in  evidence  (Pa.)  17;    Pennypacker  v.    Umberger, 

under  the  general  issue  in  a  suit  be-  22  Pa.  St.  492;  Wheeler  v.  Woodward, 

fore  a  justice  of  the  peace.     Colby  v,  66  Pa.  St.  158;  Sharpless  v.  Dobbins,  I 

Stevens,  38  N.  H.  191.  Del.    Co.    Rep.   (Pa.)  25;,  Sheehan   v, 

1.  May  V,  Brownell.  3  Vt.  468;  Pratt  Rosen.  12  Pa.  Super.  Ct.  298. 

t.  Gallup,  7  Vt.  347;  Powers ».  Powers,  4.  Reed    v.    Woodman     17   Mci   43; 

II  Vt.  262;  McDaniels  v.  Reed,  17  Vt.  Brickett    v,   Wallace,    98    Mass.   528; 

674:  Woodcock  V.  Clark,   18  Vt.  333;  Woodcock  v.  Clark,  i8  Vt.  333;  Ticr- 

Spaulding  v,  Warner,  57  Vt.  654.  nan  v.  Napier,  5  Yerg.  (Tenn.)  410. 

In  Sn^'der  z/.  Quarton,  47  Mich.  211.  A  plea  of  tender  of  specific  articles 

which   was  an  action  to  recover  rent,  may  be  filed  after  a  judgment  on  a  writ 

the  defendant,  by  leave  of  the  court,  of  inquiry  is  set  aside,  and  leave  given 

filed   what    was  claimed  10  be  a  plea  to  amend  by  pleading  to  the  merits  of 

puis  darrein  continuance^  setting  up  a  the  action.     Tiernan  v.  Napier,  5  Yerg. 

tender,  after  suit  brought,  of  one  of  the  (Tenn.)  410. 

instalments  of  rent  and  costs  up  to  that  Pleading  Tender  with    Imparlanoe. — 

time.     On  appeal  the  court  said:  *'  If  At  common  law  a  tender  could  not  be 

this  were  a  proper  subject  for  such  a  pleaded  with  an  imparlance,  but  must 

plea,  we  have  held  that  such  a  plea  is  be  entitled  as  of  the  same  term  with 

proper  instead  of  a  notice.     Johnsons',  the  plaintiff's  declaration.     Woodcock 

Kibbee,  36  Mich.  269      But  a  tender  v.  Clark,   18  Vi.  333,  citing  Law's  PI. 

after  suit  brought  can  only  be  made  466;  Brickett  v.  Wallace,  98  Mass.  528. 

under  the  statute.     Comp.  L.,  g§  6180,  citing  i  Tidd's  Prac.  463. 

6181.    This    does    not    allow    such  a  Tender  by  Supplemental  Aniwer.  —  In 

tender  to  bar  the  further  prosecution  of  Alexander  v.  Oneida  County,  76  Wis. 

the  suit,  but  only  to  stop  interest  and  56,  which  was  an  action  on  a  county 

costs,  and  to  subject  tiie  plaintiff  to  order  for  the  payment  of  money,  where 

subsequent  costs.     The  statute  by  its  the  defendant  claimed  that  it  had  been 

terms  contemplates  that  such  a  tender  enjoined  by  a  decree  in  another  suit 

mayr  be  shown  on  the  trial.     g6i8r."  from   making  any  payments  on  such 

2.  Grieve  v,  Annin,  6  N.  J.  L.  461;  order,  and  in  an  amended  or  supple- 
Ayres  v.  Pease.  12  Wend.  (N.  Y.)  393;  mental  answer,  filed  after  the  case  was 
Huniin^ion  v.  Ziegler,  2  Ohio  St.  10.  called   for   trial,  alleged   the  granting 

A  Tender  After  Salt  Commenoed  cannot  and  serving  of  said  Injunction,  and  that 
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3.  Joinder  with  Other  Pleas.  —  By  the  weight  of  authority,  a 
plea  of  tender  is  inconsistent  with  a  plea  of  the  general  issue  or 
a  general  denial,  and  cannot  be  joined  therewith ;  ^  nor  can  it  be 
joined  with  a  plea  of  usury,'  or  a  plea  setting  up  complete  per- 
formance on  the  part  of  the  defendant ;  •  nor  can  a  plea  of  tender 
be  rejoined  to  part  of  a  replication,  and  a  demurrer  filed  to  the 
remainder, "^  but  there  must  be  a  plea  of  payment  as  to  part  of 
the  plaintiff's  claim  and  of  tender  as  to  the  residue.^ 

4.  Seqniaites  and  Snfflcienoy  of  Allegationfl  —  a.  In  General.  — 
A  plea  or  answer  setting  up  tender  should,  of  course,  allege  all 
the  essential  elements  of  that  defense.^    In  respect  of  the  form 

since  the  service  of  the  same  the  de-  plaintifif  be  required  to  accept  the  same, 

fendant  had   at  aU   times  had  ample  and   that  his  title  be  quieted,  it  was 

funds  in  its  treasury  to  pay  and  satisfy  held  that  the  plea  of  not  guilty  and 

the  order,  and  was  and  still  is  ready  general  denial,  and  the  denial  that  the 

and  willing  to  pay  the  same,  and  would  superior  title  remained  in  the  plaintiff, 

have  done  so  but  for  said  injunction,  did  not  render  the  tender  conditional, 

and  that  it  now  brought  the  sum  due  Cundiff  v.  Corley,  (Tex.  Civ.  App.  1894) 

into  court  including  costs  to  date,  ready  27  S.  W.  Rep.  167. 

to  be  paid  to  the  plaintiff  if  he  would  In  Maryland  a  plea  by  the  defendant 

accept   the  same,  but  no  money  was  which   admits   part  of    the   plaintiff's 

actually  paid  into  court  until  some  days  claim,  with  tender  and  payment  into 

later,  it  was  held  there  was  not  a  suffi-  court  of  such  part,  and  denial  of  the 

cient  tender.  residue,  is  in  fact,  under  the  Code,  art. 

1.  Hatch  V,  Thompson,  67  Conn.  74;  75,   §§   19,   20,  a   plea  of  payment  of 

Davis  V.   Millaudon,   17  La.  Ann.  97;  money  into  court,  which  is  a  species  of 

Union   Bank  v,  Ridgely,  i  Har.  &  G.  tender.     Gamble  v,  Sentman,  68  Md. 

(Md.)  407;  Livingston  v.  Harrison,  3  E.  71,  citing  i  Poe*s  PI.  &  Prac,  g  611. 

D.  Smith  (N.  Y.)  197;  Dobie  v,  Larkan,  Ctoerkl  Donial,  and  Tender  of  Smallar 

10  Exch.  776,  3  W.  R.  347.     And  see  8am. —  In  Clarke  v,  Lyon   County,  7 

Hamar  v,  Dimmick,  14  Ind.  105.  Nev.  75,  which  was  an  action  by  an 

In  Brayton  v.  Delaware  County,  z6  attorney   to  recover  for  services  ren- 

lowa  44,  where  the  defendant  pleaded  a  dered,  it  was  held  that  a  denial  of  the 

tender  of  a  certain  amount  less  than  the  alleged  employment  of  the  plaintiff  by 

defendant's  claim,  and  also  a  general  the  defendant,  and  an  offer  to  pay  a 

denial  of  the  plaintiff's  entire  claim,  it  sum  smaller  than  that  claimed,  were 

was  said  that  these  two  defenses,  as  not  so  inconsistent  as  to  prevent  their 

pleaded,  were  inconsisteni   with  each  being  pleaded  in  the  same  answer, 

other,  and  under  the  old  practice  could  2.  Breunich    v,    Weselman,   (N.   Y. 

not  have  been  allowed  to  be  joined  un-  1885)  i  Cent.  Rep.  iz. 

less  the  plea  of  general  issue  excepted  8.  Bemis  v.  State,  3  Fla.  12. 

the  amount  of  the  tender  and  contro-  4.  Karthaus  v.  Owings,  6  Har.  &  J. 

verted  the  residue  of    the    plaintiff's  (Md.)  134. 

claim.  6.  Monroe  v.  Chaldeck,  78  111.  429, 

In  an  action  to  rescind  a  sale  of  land,  citing  Chitty  on  Contracts  793. 

or,  in  the  alternative,  to  recover  on  the  6.  As  to  the  requisite  averments  of 

note  given  for  the  purchase  price,  where  pleas  or  answers  setting  up  tender,  in 

the  defendant  pleaded  a  general  denial,  general,  see  the  following  cases:    Haile 

and  also  pleaded  specially  that  he  had  t/.  Smith,  113  Cal.  656;  Slate  v.  Craw- 

at  all  times  been  willing  to  pay  the  ford,  23  Fla.  289;    Smith  v,  Belk,  40 

note,  but  that  there  were  mutual  ac-  Ga.  656;    Hunt  v.   Reeves,  5   Blackf. 

counts  between  the  plaintiff  and  the  (Ind.)  177;  Small  i/.  Zacharie,  4  Rob. 

defendant  which  they  both  expected  to  (La.)   144;    Armstrong    v.    Spears,    18 

adjust  on  payment  of  the  note,  and  that  Ohio  St.  373;  Smith  v.  Manners,  5  Jnr. 

payment  was  mutually  delayed,  and  N.  S.  549. 

the  defendant  tendered  and  paid  into  Indorsement    of    Hoto  Tondored.  —  In 

court    the    amount    of    the    purchase  Eichholiz  v,  Taylor,  88  Ind.  38.  where 

money  and  interest,  and  asked  that  the  the  answer  alleged  tender  of  a  promis- 
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of  allegations,  the  general  rule  of  pleading  requires  that  the  plea 

or  answer  shall  state  facts,  and  not  conclusions/  and  that  the 
averments  shall  be  made  with  reasonable  definiteness  and  cer- 
tainty.* 

b  Production  of  Money  or  Property  Tendered  —Tender 

ef  Honey.  —  An  actual  production  of  the  money  tendered,  at  the 
time  when  the  tender  was  made,  must  be  alleged,  or  a  valid 
excuse  for  not  producing  it  must  be  shown.* 

Tender  of  Bpeeifio  Artiolee.  —  Where  a  tender  of   specific  articles  is 

sory  note  to  the  plaintiff,  in  fulfilment  der  shoald  conclude  praying  judgment 

of  an   agreement  providing   for  such  whether  the  piaintifif  ought  to  recover 

tender,  it  was  held  that  if  it  was  neces-  any  damages  by  reason  of  the  nonpay- 

sary  for  the  defendant  to  indorse  the  ment  of  the  sum  alleged  to  have  been 

noie  before  tendering  it,  the  averment  tendered;    in   such  a  case  a  rejoinder 

that  he  had  tendered  it  was  equivalent  setting  up  a  tender  which  concludes  in 

to  an  averment  that  he  had  indorsed  it,  bar  of  the  action  is  bad.     Karthaus  v. 

and  that  the  averments  of  the  plea  were  Owings,  6  Har.  &  J.  (Md.)  134,  citing  2 

sufficient  to  withstand  a  demurrer.  Chilty's    Pleading    433,    468,    and    i 

Tender  of  Amount  Awarded  by  Arbitra-  Tidd's  Pr.  621. 

tors.  —  In  Plall  v.  Norwalk  F.  Ins.  Co.,  But  in  Bendit  v.  Annesley,  43  Barb. 

57  Conn.  105.  which  was  an  action  on  (N.  Y.)  192,  it  was  held  that  under  the 

a   fire-insurance   policy,   where  it  ap-  code  an  answer  setting  up  a  tender 

peared  that  the  plaintiff  had  been  in-  pending  suit  was  sufficient  although  it 

sured  in  several  companies,  and  that  did   not  pray  judgment  whether  the 

afirr  the  loss  occurred  the  question  of  plaintiff  should    further  maintain  bis 

the  amount  of  the  loss  was  submitted  action. 

to  arbitrators,  who  made  an  award  of  Waiyer  of  Defeets.  —  It  seems  that 
the  amount  due  from  all  the  compa-  the  plaintiff  cannot  question  the  suffi- 
nies,  and  where  the  defendant  alleged  ciency  of  a  plea  of  tender  after  accept- 
in  its  answer  that  it,  on  behalf  of  itself  ing  money  paid  into  court  under  such 
and  the  other  companies,  had  repeat-  plea.  Gardner  v.  Black,  98  Ala.  638. 
edly  tendered  the  amount  awarded  to  1.  Indiana  Bond  Co.  v.  Jameson, 
the  plaintiff  "in  satisfaction  of  the  (Ind.  App.  1900)  56N.  E.  Rep.  37.  See 
award,*'  etc.,  it  was  held  that  in  the  generally  article  Legal  Conclusions, 
absence  of  a  demurrer  the  answer  was  vol.  12,  p.  1020. 

sufficient  as  against  objections  that  a  2.  Post  v.  Sprinffsted,  49  Mich.  90; 

separate  tender  of  the  particular  sum  People  f.  Banker,  (Supm.  Ct.  Spec.  T.) 

owing  by  the  defendant,  as  its  share  of  8  How.  Pr.  (N.  Y.)  258. 

the  amount  awarded,  was  not  alleged,  S.  Winne  v.  Colorado  Springs  Co.,  3 

and  that  the  words  "  in  satisfaction  of  Colo.  155:   McGehee  v.  Jones,  10  Ga. 

the  award!"  showed  that  the  tender  was  132;    Dickerson    v.    Hayes,   26   Minn, 

conditional.  100;  Keys  v.  Roder,  i  Head(Tenn.)  19. 

Averment  of  Tender  by  Third  Person.  —  In  a  suit  against  a  stockholder  of  a 

In  Alabama  it  is  held  that  an  executory  corporation  to  enforce  his  liability  for 

oral  agreement,   made  contemporane-  the  debts  of  the  company  to  the  extent 

ously  with  the  execution  of  a  promis-  of  his  unpaid  subscription,  a  plea  by 

sory  note,  is  not  available  as  a  defense  the  defendant  that  a  decree  has  been 

to  an  action  on  the  note,  without  aver-  rendered  providing  that  if  the  stock- 

ment  and   proof  of  its   performance;  holders  shall  pay  a  certain  per  cent, 

and  from  this  rule  it  follows  that  a  plea  upon  their  subscriptions  within  a  cer- 

by  the  defendant  setting  up  such  an  tain  time  this  will  be  sufficient  to  pay 

oral  agreement,  alleged  to  have  been  off  the  indebtedness  of  the  company,  is 

made  between  the  plaintiff  and  a  third  not  sufficient  where  it  does  not  allege 

person  not  a  party  to  the  action,  and  that  there  has  been  a  tender  or  offer 

averring  a  tender  of  performance  by  on  the  part  of  the  defendant  to  pay 

such    third    person,    is     demurrable,  under  ttiat    decree,   within    the    time 

Collins  V.  Seay,  35  Ala.  347.  therein  prescribed,  the  amount  directed 

Cenolnding   ATormente.  —  Where    the  to  be  paid.     Howard  v.  Glenn,  85  Ga. 

debt  or  duty  continues,  a  plea  of  ten-  338. 
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relied  upon,  the  plaintiff  must  show  that  the  articles  in  question 
were  set  apart  and  designated  so  as  to  enable  the  party  to  whom 
they  were  tendered  to  distinguish  them  from  others.' 

c.  Averment  of  Readiness  in  Lieu  of  Tender.  —  A  mere 
averment  of  readiness  and  willingness  to  pay  or  perform  is  insuf- 
ficient in  a  technical  plea  of  tender  at  law,  an  allegation  of  an 
actual  tender  being  essential ;  *  but  it  seems  that  the  rule  is  other- 
wise in  equity,'  and  in  an  action  on  a  promissory  note  payable 
at  a  specified  time  and  place,  the  maker  may  plead  his  readiness 
to  pay  at  the  time  and  place  stipulated,  as  he  would  plead  a  ten- 
der, and  with  the  same  effect.  Such  a  plea,  however,  is  not  a 
technical  plea  of  tender.'* 

1.  Smith   V.   Loom  is,   7  Conn.   1x5;  tract   provides  for  a  demand   by  the 

Barney  v.  Bliss,  r  D.  Chip.  (Vt.)  407;  plaintiff  before  suit  broufifht,  the  de- 

M'Connell  v.  Hall,  Brayt.  (Vt.)  223.  fendant  can  only  avail  himself  of  want 

S.  Heine  v.  Tread  well,  72  Cal.  317;  of  demand,   in  order  to  save  interest 

Englanderv.  Rogers,  41  Cal.  420;  Tones  and    costs,    by  specially    pleading    a 

V.  Frost,  51  Ind.  69;  Wickliffev.  Hand-  readiness    to    pay;    evidence  of  such 

ley,  3  Bibb  (Ky.) 248;  Boone  V.  Shackle-  readiness  cannot   be  given   under  the 

ford,  4  Bibb (Ky.)  67;  Guioo  v.  Doherty,  general  issue.     Place  v.  Union  Express 

43  Miss.  538;  Clough  V.  Clough,  26  N.  Co.,  2  Hilt.  (N  Y.)i9  Wi/in^  Haxtun  v. 

H.   34:    Bronson   v.  Chicago,  etc.,  R.  Bishop,  3  Wend.  (K.  Y.)  21;  Wolcott  t/. 

Co.,  (Supm.  Ct.  Spec.  T.)  40  How.  Pr.  Van  Santvoord,  17  Johns.  (N.  Y.)  248; 

(N.  Y.)  48;  Cincinnati  Gas  Light,  etc..  Green  v.  Goings,  7  Barb.  (N.  Y.)  652]. 

Co.  V.  Avondale,  43  Ohio  St.  257.  Plea  CQiowing  Waiver  of  Presentation 

8.  Cone    v.    Wood,    108    Iowa    260;  for  Payment.  —  In  a  suit  on  a  promis- 

Nicodemus  v.  Young,  go  Iowa  433.  sory  note,   a  plea  by  the    defendant 

In  an  Action  to  Qoiet  Title  an  aver-  alleging  that  ever  since  the  note  be- 
ment  in  the  answer  that  the  defendant  came  due  the  defendant  has  had  the 
"  has  at  all  times  been  ready  and  will-  amount  of  money  named  therein,  and 
itig  to  pay  the  just  and  lawful  amount  interest,  at  the  designated  place  of  pay- 
of  said  taxes,  tax  sales,  penalties,  and  ment,  and  has  been  ready  and  willing 
interest  that  were  chargeable  on  said  to  pay  the  same,  but  that  the  note  has 
west  one-third  of  said  lots,  and  hereby  never  been  presented  for  payment,  and 
offers  and  tenders  the  same,  and  offers  that  the  plaintiff  has  always  declined 
to  pay  the  same  to  the  plaintiff,  or  into  to  present  the  note  for  payment,  and 
court,  at  any  time,  and  to  keep  said  has  requested  payment  of  the  inter- 
tender  and  offer  good  whenever  the  est  thereon  semi-annually,  which  has 
same  shall  be  ascertained  or  on  de-  always  been  promptly  paid,  is  bad. 
mand,"  amounts  to  an  absolute  and  since  the  averment  as  to  payment  of 
unconditional  offer  to  pay  the  amount  interest  after  maturity  of  the  note 
due,  which  is  all  that  is  required  in  shows  a  waiver  of  any  defense  which 
actions  of  this  nature.  Cone  v.  Wood,  the  defendant  might  have  had  by  reason 
108  Iowa  260,  rf/i»^  Crawford  v.  Liddle.  of  the  failure  of  the  holder  to  present 
loi  Iowa  148.  And  to  the  same  effect  the  note  at  maturity.  Greeley  v.  White- 
see  Nicodemus  v.  Young,  90  Iowa  423.  head,  35  Fla.  523. 

4.  Cobb  V.  Reed.  2  Stew.  (Ala.)  444;  Hotioe  to  Plaintiff.  —  Where  the  action 

Greeley    v.    Whitehead,   35   Fla.   523;  was  upon  a  bond  so  conditioned  that 

New   Hope   Delaware   Bridge    Co.   v.  the  dejfendant  had  his  election  to  pay 

Perry,  11  111.  467;  Eaton,  etc.,  R.  Co.  the  same  in  money,  or  in  property  to 

V.  Hunt,  20  Ind.  457;  Carley  v.  Vance,  be  delivered  at  a  certain  time  at  one  of 

17  Mass.  389;  Balme  v.  Wambaugh,  16  several  places,  a  plea  alleging  that  the 

Minn.  116;  Mahan  v.  Waters,  60  Mo.  property  was  at  one  of  the  places  ready 

167;  Schmidt  v.  Hoffman,  (Supm.  Ct.  for  delivery,   but  failing  to  aver  that 

App.  T.)  18  Misc.  (S,  Y.)  225;  Indig  v.  the  plaintiff  was  notified  thereof,  was 

National    City   Bank,   80    N.   Y.    100;  held   to    be    insufficient.      Grimes    v, 

M'Nairy  v.  Bell,  i  Yerg.  (Tenn.)502.  Bartee,  i  Yerg.  (Tc-in.)  204:  Dumas  v. 

Spedal  Plea  HeoeoMury.  —  Where  a  con  Hardwick,  19  Tex.  238. 
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d.  Time  When  Tender  Was  Made.  —  The  day  on  which  the 
tender  was  made  should  be  stated  in  the  plea.* 

trttermoet  Convenient  Hoar.  —  Where  the  tender  was  of  specific 
articles,  and  the  plaintiff's  failure  to  attend  and  receive  them  is 
relied  upon,  it  must  further  be  alleged  that  the  tender  was  made 
at  the  uttermost  convenient  hour  of  the  day  stipulated.* 

Frematnre  Tender.  —  A  plea  which  shows  that  the  tender  was 
premature  is  bad.'. 

After  Maturity  of  Debt  —  Tender  Pendinc^  Snit.  —  At  common  law  a 
plea  showing  that  the  tender  was  made  after  the  day  on  which 
the  debt  fell  due  was  of  no  avail,*  and  likewise  in  the  case  of  a 
plea  alleging  a  tender  after  the  commencement  of  the  action ;  • 
but  these  rules  have  been  abrogated  in  some  of  the  states.* 

1.  Cothrans  v,  Mitchell,  54  Ga.  498;  was  given,  and  the  interval  between  it 
Ryerson  v,  Kiichell,  2  N.  J.  L.  154;  and  the  day  appointed  for  delivery. 
Shank  v.  GrofT,  45  W.  Va.  543.  and  that  such  interval  was  sufficient 

Where  Time  Is  Not  of  the  Essenoe  of  for  the  plaintiff  to  arrive  at  the  place 

the  Contract. —  In  a  case  where  it  ap-  appointed   to  receive    the  goods   and 

peared  that  time  was  not  of  the  essence  carry  them  away.     Tiernan  v,  Napier, 

of  the  contract,  it  was  held  that  a  plea  5  Yerg.  (Tenn.)  410. 

setting  up  an  agreement  to   compro-  8.  Abshire  v.   Corey,   113  Ind.  484; 

mise,     and    payment  of   the  amount  Morgan  v.  East,  126  Ind.  42.     See  also 

agreed  upon,  and  a  tender  of  the  bal-  Tillou  v.  Britton,  9  N.  J.  L.  120. 

ance,   was  good  as  against  a  general  4.  Call  v.  Lothrop,  39  Me.  434;  Dewey 

demurrer,  although  it  did  not  state  the  v,    Humphrey,    5    Pick.    (Mass.)   187; 

time  of  the  alleged  tender.     Schwartz  Maynard  v.  Hunt,  5  Pick.  (Mass.)  240; 

V,  B.  C.  Evans  Co.,  75  Tex.  198.  Lanier  v.  Trigg,  6  Smed.  &  M.  (Miss.) 

On  or  Abont  a  Day  jfamed.  —  An  aver-  641 ;    McDowell    v.   Keller,  4   Coldw. 

ment  in  an  answer  alleging  a  lender,  (Tenn.)  258;    Miller  v.    McKinney,   5 

that  such  tender  was  made  on  or  about  Lea  (Tenn.)  93;  Dixon  v,  Clark.  5  C. 

a  certain  dav,  is  sufficient  as  against  a  B.  365,  57  E.  C.  L.  365;  Poole  v.  Turn- 

general  demurrer.     If  the  plaintiff  de-  bridge,    2    M.   &   W.   223;     Hume   v. 

sires  to  object  to  the  averment  on  the  Peploe,  8  East  168;  Dobie  v.  Larkan, 

ground  of  its  uncertainty,  he  should  10  Exch.  776. 

demur    upon   that    ground.    Haile   v.  In    Dewey  v.    Humphrey,   5    Pick. 

Smith,  113  Cal.  656;  or  move  the  court  (Mass.)  187,  it  was  held  that  a  plea  of 

to  require  the  defendant  to  make  his  tender  of  rent  after  the  day  when  it  fell 

answer    more    definite    and     certain,  due  was  insufficient,  and  that  after  a 

See    article    Definiteness    and    Cer-  verdict  on  such  a  plea  in  favor  of  the 

TAiNTY  IN  Pleadings,  vol.  6,  pp.  273,  defendant,  the  plaintiff  was  entitled  to 

274.  judgment  non  obstante  veredicto, 

2.  Jouett  V.  Wagnon,  2  Bibb  (Ky.)  5.  Levan  v.  Sternfeld,  55  N.  J.  L.  41. 
269;  Colyer  t/.  Hutchings,  2  Bibb  Where  the  PlaintUf  Fails  to  Demur  to  a 
(Ky.)  405;  Johnson  v.  Butler,  4  Bibb  plea  of  tender  on  the  ground  that  it 
(Ky.)  97;  Kendal  v.  Talbot,  i  A.  K.  does  not  show  that  the  tender  was 
Marsh.  (Ky.)  321;  Aldrich  v.  Albee,  z  made  before  suit,  he  thereby  confesses 
Me.  120;  Tiernan  v.  Napier,  5  Yerg.  the  sufficiency  of  its  averments  in  re* 
(Tenn.)  410.  gard  to  the  defendant's  lack  of  oppor- 

In  an  action  on  a  contract  for  the  de-  tunity   to   make  a  tender  before  suit 

livery  of  specified  articles,  where  the  brought.     Gardner   v.    Black,   98  Ala. 

contract  specified  no  time  for  delivery,  638. 

but  provided  that  *.t  should  be  the  duty  6.  A  Tender  After  the  Day,  if  properly 
of  the  defendant  to  notify  the  plaintiff  pleaded  and  pursued  by  bringing  the 
when  he  would  be  ready  to  deliver,  it  money  into  court,  is  a  strictly  legal  de- 
was  held  that  a  plea  by  the  defendant  fense;  not  subject(like  the  proceedings 
that  he  gave  notice  of  a  day  for  deliv-  under  the  common  rule  for  bringing 
ery,  and  was  then  ready  to  deliver,  money  into  court)  to  terms  or  any  dis- 
must  show  the  time  when  the  notice  cretionary  control  by  the  court.     The 
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e.  Place  Where  Tender  Was  Made.  —  The  place  where 
the  tender  was  made  should  be  stated  in  the  plea.^ 

/.  Description  of  Money  or  Property  —  Amount  Ten- 
dered— DtteriptloB  of  KoAoy.  —  The  plea  must  show  that  the  ten- 
der was  made  in  lawful  money  of  the  kind  called  for  by  the 
contract.* 

BaMrlptioB  of  Spooifle  Artidot.  —  Where  a  tender  of  specific  articles 

time  of  the  tender,  therefore,  taken  by  LawfU  Koaoy  of  the  XTnitod  States.  — 

itself,  cannot  furnish   any  ground  of  In  Magraw  v.  McGIynn,  26  Cal.  420,  it 

objection.     Tracy  v.  Strong,  2   Conn,  was  held  that  an  executor's  plea  of  a 

662.  tender  to  the  plaintiff  of  the  sum  due 

In  an  Aetion  by  a  Kortgagee  of  Chatteli  in  lawful  money  of  the  United  States 

to  recover    possession  thereof,    where  was  insufficient,  because  by  the  laws 

the  answer  alleges  that  the  mortgagor  of  the  United  Stales  there  was  at  the 

has  retained  possession  of  the  property  time  of  the  alleged  tender  more  than 

after  condition  broken,  without  objec-  one  kind  of  lawful  money  of  the  United 

lion  by  the  mortgagee,  that  before  the  States,  one  of  which  kinds  in  particu- 

mortgagee    demanded    possession  the  lar  the  plaintiff  was  entitled  to  have  in 

mortgagor  tendered   to  him   the  full  payment  of  the  amount  due  him. 

amount  due  on  the  mortgage,  with  in-  State  Coupons. —  On  the  prosecution 

terest  to  date  of  such  tender,  and  that  oi   an   attorney  at  law  for   practicing 

he  now   brings  the  amount   tendered  without  a  license,  a  plea  by  the  de- 

into  court  for    the    use  of  the  mort-  Jendant  alleging  that  on  a  certain  day 

gagee,  and  where  the  money  is  brought  he  tendered  to  the  proper  officer  a  state 

into  court,   a  complete  equitable   de-  coupon  in  payment  of  his  license  tax, 

fense   is  established   under  the  code,  which  coupon  was  overdue  and  past 

and  the  mortgagee's  right  to  recover  maturity  and  bore  upon   its   face  the 

at  law  is  defeated.     Musgat  v,  Pum*  contract  of  the  state  of  Virginia  that 

pelly,  46  Wis.  660.  it  should  be  received  in  payment  of  all 

1.  Where  Ho  Plaee  Is  Bpeeifledin  Con-  taxes,  debts,  demands,  and  dues,  due 
tract.  —  In  case  of  a  covenant  to  per-  to  the  said  state,  and  that  the  tender 
form  labor,  where  no  place  is  specified,  was  refused,  was  held  to  be  sufficient 
a  plea  of  tender  which  does  not  show  as  against  a  general  demurrer.  Royall 
where  the  tender  of  performance  was  v.  Virginia,  121  U.  S.  102.  And  see 
made,  or  allege  that  the  plaintiff  was  Royall  v.  Virginia.  Zi6  U.  S.  572. 
requested  to  fix  the  place,  is  bad.  Confederate  Notes.  —  In  Forcheimer  S'. 
Trabue  V.  Kay,  4  Bib  )  (Ky.)  226.  Holljr,  14  Fla.  239,  it  was  held  that  a 

Flaoe  Other  than  That  Specified  in  Con-  plea  setting  up  a  tender  of  Confederate 
tract.  —  Where  the  payee  of  a  promis-  notes  during  the  war  was  bad,  as  these 
sory  note,  who  has  previously  agreed  notes  were  never  a  legal  lender  in  con- 
to  receive  certain  property  at  his  own  tracts  between  individuals,  under  the 
house  in  payment  thereof,  brings  an  regulations  prescribed  by  the  powers 
action  thereon,  a  plea  by  the  defendant  actually  occupying  the  territory  in 
that  he  was  ready  to  deliver  the  prop-  which  they  were  a  medium  of  ex- 
erty  on  that  day,  at  his  (the  defend-  change,  nor  had  they  ever  occupied 
ant's)  house,  is  bad.  Taylor  v.  Meek,  any  such  position  under  the  laws  of  the 
4  Blackf.  (Ind.)  388.  United  States. 

2.  Goss  2/.  Bowen.  104  Ind.  207.  That  Banknotes   Were   Current. —  Ip 
Bills    of    Exchange. —  In    an    action  Bonnell  v.  Covington,  7  How.  (Miss.) 

based  on  the  nonpayment  of  purchase  322,  it  was  held  that  in  an  action  on  a 

money,  a  plea  of  tender  of   bills  of  note  payable  in  current  banknotes,  a 

exchange  is  bad.     Say  re  v.  Craig,  4  plea    of    tender    of    banknotes    must 

Ark.  10.  allege  that  they  were  current. 

Territorial  Warrants.  —  In  Be  mis  v.  That  Banknotes  Were  of  Par  Value. — 

state,    3   Fla.    12,    which    was  a  suit  Where,  by  the  terms  of  the  contract, 

against  a  slate  controller  for  withhold-  banknotes  having  par  value  were  to  be 

ing  funds  which  he  had  collected,  a  paid,   a   plea  of   tender  of  banknotes 

plea    alleging  a   tender  of   territorial  must  aver  that  they  were  of  par  value 

warrants,   in   place  of  the  moneys  so  at  the  time  of  the  tender.     M'Nairy  v, 

collected  by  him,  was  held  to  be  bad.  Bell,  i  Yerg.  (Tenn.)  502. 
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is  alleged,  the  articles  tendered  should  be  particularly  described 
so  that  they  may  be  distinguished  and  known,*  and  it  must  also 
be  shown  that  they  were  of  the  kind  contracted  for,*  and  of  the 
stipulated  value.' 

Amount  Tendered.  —  The  plea  should  show  what  amount  was  due 
at  the  time  when  the  tender  was  made,*  and  should  state  the 
amount  tendered,  and  show  that  it  was  sufficient.*    A  failure, 

In   Smith  v.   Elder,  7  Smed.  &  M.  the  plaintiff  refused  to  receive,  is  suffi- 

(Miss.)  507,  it  was  held  that  where  a  cieni  as  against  a  demurrer.     Bateroan 

note  was  made  payable  '*  in  the  notes  v.  Johnson,  10  Wis.  i. 

of  the  chartered  banks  of  Mississippi  8.  Of  Stipulated  Value.  —  Where  pay- 

at  par/'  it  meant  that  such  notes  were  ment,  by  the  terms  of  the  contract,  is 

to  be  taken  *'  as  ai  par,"  that  is,  with-  to  be  made  in  property  of  a  value  equal 

out    discount    or  premium,   and   that  to  the  amount  subscribed,  and  suit  is 

therefore  in  an  action  on  such  note  a  brought  on  the  subscription,  if  the  an- 

plea  alleging  tender  '*  in  the  notes  of  swer  avers  the  tender  of  the  property 

chartered  banks  of   Mississippi"  was  in  payment  of  the  subscription  it  must 

sufficient  without  the  further  averment  also  allege  that  the  property  tendered 

that  such  notes  were  *'  at  par."  was    worth    what    was    due    thereon. 

1.  Nichols  V.  Whiting,  i  Root  (Conn.)  Stockton  v.  Creager,  51  Ind.  262. 

443.  Where  a  covenant  provided  for  pay- 

2.  Mason  v  Croom,  24  Ga.  211 ;  ment  of  fifty  pounds'  worth  of  horses, 
Lilienthal  v,  McCormick,  86  Fed.  Rep.  to  be  valued  by  two  persons  named,  it 
100.  was  held  that  in  an  action  thereon  a 

In  Johnson   v.  Butler,  4  Bibb  (Ky.)  plea  of  tender  by  the  defendant  must 

97,  which   was  an  action   on   a  cove-  show    that    the   persons   named   were 

nant  for  the  payment  of  four  hundred  procured  to  attend,  and  that  the  horses 

and    ninety-six    dollars    in    money   or  tendered    were    of    the    value  of  fifty 

in  negroes,  the  court  said:   ''The  plea  pounds  in  their  opinion.     Bohannons 

is  evidently  objectionable  on   several  v.  Lewis,  3  T.  B.  Mon.  (Ky.)  378. 

grounds,    (i)  In  alleging  a  tender  of  Averment  of  Beadinees  to  Deliver  Part 

one  negro  only,  whereas  by  the  cove-  of  Articles  Contracted  For.  —  In  an  action 

nant  the  amount  stipulated  (o  be  paid  on  a  note  payable  in  specific  articles,  a 

could  only  be  discharged  by  the  pay-  plea  that  the  defendant  was  prepared, 

ment  of    money  or  'negroes.'      The  on  the  maturity  of  ihe  note,  to  deliver 

defendant,  under  the  terms  of  the  cove-  part  of  the  articles,  is  bad  on  demur* 

nant,  no  doubt  had  his  election  to  pay  rer;  but  where  the  plainti£f  takes  issue 

either  money  or  negroes;  but  in  case  on    such    plea   and    the  averment  is 

of  his  choosing  the  latter  alternative,  proved  the  issue  should  be  found  in 

as  the  covenant  requires  the  payment  favor  of  the  defendant.    Cowan  e^.  Har- 

to  be  made  in  '  negroes,'  in  the  plural  per,  2  Stew.  &  P.  (Ala.)  236. 

number,    the    plaintiff    could    not   be  4.  Goss  v.  Bowen,  104  Ind.  207. 

compelled   to  receive  one  only.     The  ft.  Turner  v,  Lee  Gin,  etc.,  Co.,  98 

tender,  therefore,  of   a  single  negro,  Tenn.  604. 

though  of  value  equal  to  Ihe  amount  Plea  Showing    Tender    of   Insni&eient 

to   be   paid,  could   not  discharge   the  Amoant. —  A  plea  which  shows  that  the 

covenant."  amount   tendered   was  less    than    the 

•    Description  of  Deed.  —  In  an  action  by  plaintiflf  had  a  right  to  demand  is  bad. 

a   vendee   to    recover  back    purchase  Smith  v.  Anders,  21  Ala.   782;  McCal- 

money   paid  for  land,  on  the  ground  ley  v.  Otey,   103  Ala.  469;    Smith  v. 

that  the  defendant  has  failed  to  convey  Merchants  Bank,  14  Ohio  Cir.  Ct.  199, 

the  land  as  stipulated  by  the  contract  8  Ohio  Cir.  Dec.  176;  Walsh  v.  South- 

of  sale,  an  answer  alleging  that  before  worth.  6  Exch.  150. 

action  brought  the  defendant  tendered  Apparent     Deficiency     in    Amoiut. — 

10  the   plaintiff  a  good  and    sufficient  Where  a  defendant,  sued  on  a  promts- 

deed  to  the  premises  described  in  the  sory  note  for  a  certain  amount  with  in- 

complaint,  which  deed  was  executed  by  tetest,  pleaded  in  bar  a  tender  of  a  cer- 

the  parties  in  whom  the  legal  title  to  the  tain  sum  in  full  of  the  debts  and  costs, 

premises  then   was,  and   which  deed  and  the  plaintiff  replied  new  matter, 

562  Volume  XXI. 


T*iid«r  M  a  Dttatt.  TENDER.  B*q«igltM  of  ^lag&tlont. 

however,  to  state  the  exact  amount  tendered  is  not  fatal  where 
the  averments  in  regard  thereto  are  such  that  the  amount  may  be 
certainly  known.  ^ 

A  PlM  of  Tendor  Poadia^  Suit  must  show  in  all  cases  that  the  amount 
tendered  included  costs,  and  in  some  cases  interest  also;'  and  it 
should  specify  how  much  was  tendered  for  costs,  and  how  much 
on  the  principal  debt.' 

g.  Continued  Readiness  to  Pay. — A  plea  of  tender  of 
money  must  allege  that  the  defendant  has  always  been  and  still 
is  ready  to  pay  the  same ;  ^  but  since  a  tender  of  specific  articles 

* 

without  traversing   the  sufficiency  of  livered,  a  plea  of  tender  by  the  vendor, 

the  sum  tendered,  and  there  was  a  de-  in  an  action  by  the  vendee  on  the  cor>- 

murrer  to  the  replication,  it  was  held  tract  to  repay,  which  alleges  a  tender 

that    the    plea    of    tender  was  good,  of  the  money  advanced  with  interest 

although  on  the  face  of  the  declaration  thereon  at  ths  a^^reed  rate,  is  sufficient, 

and  pleadings,  computing  the  interest  Lilienthal  v.  McCormick,  86  Fed.  Rep. 

at  the  rate  of  six  per  cent,  per  annum.  loo. 

the  sum  tendered  appeared  to  be  less  ITiidor  Horth  Carolina  Statuto.  —  Under 

than  the  plaintiff's  demand.     Vermont  the  provision  of  Bat.  Rev.,  c.  63,  §  20, 

Slate  Bank  v.  Porter,  5  Day  (Conn.)  rule  16,  a  tender  in  a  suit  before  a  jus- 

316.  lice  of  the  peace  must  be  a  proposition. 

Although  a  declaration  contains  two  made  before  any  defense  is  set  up,  to 

counts,  one  of  which  Is  for  money  had  pay  aspecihed  sum  in  discharge  of  the 

and  received  to  a  larger  amount  than  plaintiff's  claim,  and  not  a  sum  in  ex- 

thc  sum   which  the  defendant  alleges  ress  of  a  counterclaim,  and  therefore, 

that  he  has  tendered,  this  fact  does  not  in  such  a  case,  a  tender  by  the  defend- 

estop  the  defendant  to  allege  in   his  ant  alleging  that  **  the   defendant  in 

plea  of  tender  that  the  sum  tendered  this  action  lenders  the  plaintiff  $15.42 

was  the  amount  due  with  costs.     Saw-  as  a  settlement  of  the  matter  "  is  not 

yer  v.  Baker,  so  N.  K.  525.  sufficient  to  save  the  defendant's  costs. 

A  Plea  of  Tender  of  Amaads  must  show  Rand  v.  Harris,  83  N.  Car.  486. 

that  the  sum  tendered   was  sufficient  1.  St.   Paul  Div.   No.  i  v.  Brown,  9 

to  discharge   (he  claim   for  damages.  Minn.  157. 

Thus  In  an  action  of  replevin  to  re-  2.  Smith    v,    Anders.   21    Ala.   782; 

cover  a  horse  held  by  the  defendant  for  Freeman    v,    Fleming,    5    Iowa    460: 

failure  of  the  plaintiff  to  pay  for  its  People  v.  Banker,  (Supm.  Ct.  Spec.  T.) 

pasiurage,  an  averment  that  a  certain  8  How.  Pr.  (N.  Y.)  258;  Eaton  v.  Wells, 

sum  of  money  was  tendered,  without  82  N.  Y.  576;  Htncby  v.  Foster,  3  Mc- 

alleging  that  it  was  sufficient  or  reason-  Cord  L.  (S.  Car.)  428;  The  Good  Hope, 

able  compensation,  is  bad.     Bailey  v,  40  Fed.  Rep.  608. 

Troxell,  43  Ind.  432.  8.  The  Good    Hope,  40  Fed.   Rep. 

Where  Complaint  Bow  Hot  8how  When  608.    See  also  the  cases  cited  in  the 

Debt   Xatorod.  —  Where  a  declaration  preceding  note. 

demands  a  certain  sum,  without  stating  A  tender  after  suit  brought  must  in- 
wiien  it  fell  *due  or  from  what  time  it  dude  costs,  and  therefore  such  a  ten- 
bears  interest,  a  plea  of  tender  alleging  der  specifying  that  a  certain  portion  of 
that  the  defendant,  ever  since  the  bond  the  sum  paid  into  court  is  to  be  applied 
became  due  and  payable,  has  been,  to  the  debt  and  the  balance  to  the  costs 
and  still  is,  ready  to  pay  the  plaintiff  is  proper,  and  not  conditional.  Young 
the  said  sum,  and  that  he  tenders  it  v,  McWaid.  57  Iowa  loi. 
to  him,  etc.,  is  sufficient  as  regards  4.  Arkansas,  —  Helena  v.  Turner,  36 
the  averment  of  the  amount  tendered.  Ark.  580. 
Shepherd  r.  Wysong.  3  W.  Va.  46.  Delaware.  —  CuUen  v.  Green.  5  Harr. 

Tonder  of  Konoy  AdTanood  with  In-  (Del.)  17. 

terost.  —  Where  a  contract  provides  for  Georj^a,  —  Barnett  v.  Terry,  42  Ga. 

the  repayment  of  money  advanced  by  283;  Cothrans  v.  Miichell,  54  Ga.  498; 

a  vendee  in  case  he  shall  not  be  satis-  McGehee  v,  Jones,  10  Ga.  132. 

fied  with  the  quality  of  the  goods  de-  Iowa,  —  Barker  z^.  Brink,  5  Iowa  481; 
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at  the  proper  time  and  place,  and  a  refusal  thereof,  vests  the 
property  in  the  person  to  whom  the  tender  is  made,  an  answer 
setting  up  such  a  tender  need  not  aver  continued  readiness  on  the 
part  of  the  defendant,  particularly  if  the  articles  are  ponderous.^ 
Nor  is  such  an  averment  essential  where  the  object  of  the  tender 

was  merely  to  discharge  from  a  lien  the  property  of  the  person 
making  the  tender.* 

Shugart  v,  Pattee,  37  Iowa  422;  John-  flame  Variety  of  Konoy  ai  Tliat  Ten- 
son  V.  Triggs,  4  Greene  (Iowa)  97;  dered.  —  A  plea  alleging  a  tender  of  one 
Freeman  f.  Fleming,  5  Iowa 460;  Frink  description  of  money,  and  the  defend- 
f/.  Coe,  4  Greene  (Iowa)  555;  Mohn  v,  ant's  readiness  to  pay  in  another  kind 
Stoner,  14  Iowa  115;  Ham bel  t^.  Tower,  of  money,  is  bad.  Hardin  v,  Titus, 
14  Iowa  530;  Warrington  v,  PoUard.  34  Dall.  (Tex.)  622. 

Iowa  281;  Eastman  v.  District  Tp..  21  Plea  of  XeadinoM  in  Lien  of  Plea  of 

Iowa  590:  Jones  v.  Mullinix,  25  Iowa  Tender.  —  The  rule  that  the  defendant 

198;  Phelps  z/.  Kathron,  30  Iowa  231.  must  alleges  continued  readiness  to 

Matnt,  —  Reed  v.  Woodman,  17  Me.  pay  applies  to  a  defendant  who  pleads 

43;  Lyon  V,  Williamson,  27  Me.  149.  readiness  to  pay  a  promissory  note  at 

Mississippi,  —  Lanier     v.     Trigg,     6  the  time  and  place  stipulated  for  pay- 

Smed.  &  M.  (Miss.)  641;  Besancon  v,  ment.  in  lieu  of  a  technical  plea  of  ten- 

Shirley,  9  Smed.  &  M.  (Miss.)  457.  der.  Greeley  v.  Whitehead,  35  Fla.  523. 

Missouri,  —  Berihold  v,  Reyburn,  37  Waiver  of  Failure  to  Allege.  —  The  ob- 

Mo.  587;  Henderson  v,  Cass  County,  jection  that  an  answer  setting  up  a  ten- 

107  Mo.  50.  der  fails  to  allege  that  the  deiendanc 

New  Hampshire, — Clough  v.  Clough,  has  continued  ready  to  pay  must  be 

26  N.  H.  24.  taken,  if  at  all,  on  the  trial,  and  can- 

New  Jersey, — Grieve  v,  Annin,  6  N.  not  be   raised   for  the  first  time  after 

i.  L.  401;  Levan  v,  Sternfeld,  55  N.  J.  judgment.     Diebold  Safe,  etc.,  Co.  v, 

..  41.  Holt,  4  Okla.  479. 

New  York.  —  Wilder  v,  Seelye,  8  Tender  Pleaded  by  Brief  Statement  Ae- 
Barb.  (N.  Y.)4o8;  Roosevelt  v.  Bull's  oompanying  Oeneral  lasae.  —  The  cer- 
Head  Bank,  45  Barb.  (N.  Y.)  579;  tainiy  of  averment  required  in  a  formal 
Brooklyn  Bank  v,  De  Grauw,  23  Wend,  plea  of  lender  is  not  necessary  in  the 
(K.  v.)  342:  Starke  v,  Myers,  (Supm.  case  of  a  "  brief  statement"  accom- 
Ct.  Spec.  T.)  24  Misc.  (N.Y.)  577;  Kort-  panying  the  general  issue,  and  there- 
right  V,  Cady,  21  N.  Y.  343.  fore  such  a  statement  which  alleges  a 

North  Carolina,  —  Parker  v,  Beasley,  tender  before  action  brought,  and  that 

116  N.  Car.  z.  the  defendant  is  liable  for  no  more  than 

South  Carolina.  —  Walker  v.  Walker,  the  amount  tendered,  and  states  that  the 

17  S.  Car.  329.  money  has  been   paid  into  court  for 

Tennessee,  —  Keys  v,  Roder,  z  Head  the  plaintiff,  is  sufficient  although  it 

(Tenn.)  19;    Keith  v.  Smith,   i   Swan  does  not  allege  that  the  defendant  has 

(Tenn.)92;  Miller  v.  McClain,  10  Yerg.  always  been  ready  to  pay  the  money. 

(Tenn.)  245.  Clough  v,  Clough,  26  N.  H.  24.    Sec 

England,  —  Hume  v,  Peploe,  8  East  generally    article     Notice    or    Brief 

168;  Dixon  V,  Clark,  5  C.  B.  365,  57  E.  Statement  of  Defense,  vol.  14,  p.  1088 

C.  L.  365.  et  seq. 

The  Tender  Kost  Be  Bepeated  in  the  1.  Mitchell  v,  Merrill.  2  Blackf.  (Ind) 

Plea.  —  Harris    v.   Campbell,   4   Dana  89;  Mitchell  t^.  Gregory,  i   Bibb  (Ky.) 

(Ky.)  587;    Guion  v.  Doerty,  43  Miss.  449;    Patton  v.  Hunt,  64  N.  Car   163; 

538;  Boulton  rr.  Moore,  14  Fed.  Rep.  922.  Dewees  v.  Lock  hart,  i  Tex.  535;  Bar- 

But  this  rule  does  not  apply  where  ney  v.  Bliss,  i  D.  Chip.  (Vt.)  407. 

the  defendant's  cot^enant   is   that  an.  In    Garrard    v,  Zachariah,   i   Stew, 

other  person  will  fulfil  his  agreement  (Ala.)  272,  it  was  held  that  a  plea  of 

to  pay  or  deliver  the  money  or  prop-  tender  of    specific  articles    need    not 

erty.     In  such    case,   a   plea    alleging  allege   a  continued   readiness  on   the 

that  the  person  named  did  tender,  etc.,  part  of  the  defendant;  but  it   seems 

according  to  the  aj^reement,  is  good,  thai  this  rule  has  since  been  changed 

without  repeating  the  tender.     Harris  by  statute.     SeeCiv.  Code  Ala.,  g  3298. 

V.  Campbell,  4  Dana  (Ky.)  587.  2.  Kortright  v,  Cady,  2t  N.  Y.  343; 

561  Volume  XXI. 


Tted«r  M  a  Dctoua.                       TENDER.  B*qiiiiitM  of  Allegationf . 

k.  Payment  into  Court.  —  In  all  cases  where  payment  into 
court  is  essential  to  the  validity  of  a  plea  of  tender,  the  plea 
must  allege  affirmatively  that  such  payment  has  been  made,  or 

is  made  at  the  time  of  filing  the  plea.'     It  is  not  necessary,  how- 

Wagenblatt  v.  M'Kean,  2  Giant  Cas.  England,  —  Dixon  v,  Clark,  5  C.  B. 

(Pa.)  393.  365.  57  E.  C.  L.  365. 

1.  Alabama.  ^  Booth    v.    Comegys,  Antwor  Filed  on  Appeal  flrom  Instiee'i 

Minor  (Ala.)  301;  Christian  t^.  Niagara  Court.  —  In  Massachusetts,   although    a 

F.  Ins.  Co.,  loi  Ala.  634.  defendant  may  plead  a  tender  orally  in 

Colorado,  —  Wesicoit    v.    Patlon,    10  a  police  court,  and  file  a  new  plea  and 

Colo.  App.  544..  answer  in  writing  on  appeal  to  the  su- 

Delaware.  — Cullen  v.  Green,  5  Harr.  perior  court,  he  is  not  thereby  relieved 

(Del.)  17.  from  the  necessity  of  perfecting  his  ten- 

Florida,  —  Spann  v.   Baltzell,   i  Fla.  der  by  paying  the  money  into  the  police 

301;  Forcheimer  v.  Holly.  14  Fla.  239;  court  before  trial  or  other  disposition 

Matthews  v.  Lindsay,  20  Fla.  962.  of  the  cause  in  that  court,  and  there- 

Indiana.  —  Ausem   v.    Byrd,   6  Ind.  fore,    where   the   answer  filed   in   the 

475;  Clark   V.  Mullenix,   11   Ind.  532;  superior  court  on  appeal  alleges  a  ten- 

Goss  V.  Bowen,  104  Ind.  207;  Morrison  der  but  does   not  allege   payment  or 

V.  Jacoby,  114  Ind.  84.  profert  in  the  lower  court,  it  is  defec- 

Iowa,  —  Hayden    v,    Anderson,     17  tive,  and  the  defect  is  not  cured  by  an 

Iowa  158.  averment  that  the  defendant  has  held 

Kentucky,  —  Slack  v.  Price,  i   Bibb  himself  in  readiness  at  all  times,  since 

(Ky.)  274;  Jarboe  v.  McAtee,  7  B.  Mon.  this  averment  is  merely  a  formal  and 

(Ky.)  279.  necessary  part  of  a  plea  of  tender  and 

Maine,  —  Gilpatrick    v,    Ricker,   82  cannot  be  construed  to  mean  that  the 

Me.  185.  defendant  has  paid  the  money  into  the 

Maryland,  —  Soper  v,  Jones,  56  Md.  court  below.     Brickett  v,  Wallace,  98 

503:  Karthaas  v,  O wings,  6  Har.  &  J.  Mass.  528.     And  see  Grover  v.  Smith, 

(Md.)  134.  165  Mass.  132. 

Massachusetts.  —  Storer    v,   McGaw,  Plea  of   BeadlaoM  in  Lion  of  Ploa  of 

It  Allen  (Mass.)  527;  Carley  v,  Vance,  Tender.  —  The  rule  that  the  defendant 

17  Mass.  389.  roust  allege  payment  into  court  of  the 

New   York.  —  \i\\\  v.  Place.  (N.  Y.  amount  tendered  applies  to  a  defendant 

Super.  Ct.  Spec  T.)  5  Abb.  Pr.  hf.  S.  who  pleads  readiness  to  pay  a  promis- 

(N.   Y.)  18:    knight  v.  Beach,  (Supm.  sor/  note,  at  the  time  and  place  stipu* 

Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (^^.  Y.)  lated  for  payment,  in  lieu  of  a  techni- 

241:  Platnert'.  Lehman,  26  Hun(N.  Y.)  cal  plea  of  tender.     Greeley  v.  Whlte- 

374;  Simpson  v,  French.  (N.  Y.  Super,  head,  35  Fla.  523;  Carley  v,  Vance,  17 

Ct.  Spec.  T.)  25  How.  Pr.  (N.  Y.)  464;  Mass.  389. 

Sheriden  v.  Smith,  2  Hill  (N.  Y.)  538;  One  of  SoTeral  Pleas  DefeetiTe.  —  Al- 

Ayres    v.    Pease.    12    Wend.   (N.    Y.)  though  the  second  plea  to  a  count  in  a 

393;  Eddy  z^.  O'Hara,  14  Wend.  (N.  Y.)  declaration  is  defective  as  a   plea  of 

221;  Cronin   v,    Epstein,   (M.    Y.   City  tender,  for  failure  to  aver  that  the  de- 

Ct.  Gen.   T.)  i   N.   Y.  Supp.  69;  Hey-  fendant  *'  now  brings  the  money  into 

wood  Boot,  etc.,  Co.  v,  Ralph,  82  Hun  court,"  it  may  properly  be  sustained 

(N.  Y.)  418;  Becker  v.  Boon,  61  N.  Y.  where  the  first  plea  to  the  same  count 

317;  Wilson  V.  Doran,  no  N.  Y.  lot;  is  in  legal  form  as  a  plea  of  tender, 

Breunich  v,  Weselman,  (N.  Y.  1885)  i  and  the  evidence  shows,   without  dis- 

Cent.  Rep.  11.  pute,  that  the  money  was  actually  paid 

North  Carolina,  —  Parker  c^.  Beaslev,  into  court  at  the  time  when  the  pleas 

116  N.  Car.  I.  were  filed.      Christian  v.  Niagara  F. 

Oregon,  — Jacobs  v.  Oren,  30  Oregon  Ins.  Co.,  101  Ala.  634. 

593.  In  Lonisiana,  on  a  tule  against  an  ad- 

Pennsylvania.  —  Bailey  v,  Bucher,  6  ministrator  to  show  cause  why  mort- 

Watts  (Pa.)  74:    Sheredine  v.  Gaul.  2  gaged  property  should  not   be  sold  to 

Dall.  (Pa  )  190.  satisfy  the  mortgage  debt,  it  was  held 

South  Carolina,  —  Coghlan  v.  South  that   the   defendant,    if    he    depended 

Carolina  R.  Co.,  32  Fed.  Rep.  316.  upon  a  tender,  should  have  alleged  in 

Texas.  —  Brock  r.  (ones,  16  Tex.  461;  his  answer  that  the  money  alleged  to 

Tooke  V,  Bonds,  29  Tex.  419.  have  been  tendered  and  refused  wai 
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ever,  to  allege  that  the  money  paid  into  court  is  the  identical 
money  which  was  tendered,  the  essential  point  being  that  the 
sum  or  amount  is  the  same  in  both  cases.  ^ 

Tender  of  Speolflo  Artieles.  —  The  general  rule  that  a  plea  of  tender 
must  allege  payment  into  court  does  not  apply  to  a  plea  of  tender 
of  specific  articles  of  property.* 

Profert  of  Deed.  —  In  some  jurisdictions  it  has  been  held  that  a 
plea  setting  up  tender  of  a  deed  must  set  out  the  deed  or  make 
profert  thereof.' 

Wftiver  of  Failure  to  AUege  Payment  into  Conrt.  —  By  failing  to  object 
in  due  season  that  the  plea  does  not  allege  payment  into  court, 
the  plaintiff  may  waive  the  irregularity.* 

siill  deposited  in  a  bank,  subject  to  the  Lehman,  26  Hun  (N.  Y.)  374;  Simpson 

plaintiff's  order,  or  else  he  should  have  v.  French,  (N.  V.  Super.  Ct.  Spec.  T.)25 

renewed  his  lender,  as  a  defense  to  the  How.  Pr.  (N.  Y.)  464. 

rule,  and  followed  it  up  by  depositing  Probably  this  notice  might  be  em« 

the  money  either  in  court  or  in  a  bank  bodied  in  the  answer.     Becker  z*.  Boon, 

for  the  benefit  of  the   plaintiff.     Fos-  61  N.  Y.  317;  Platner  v.  Lehman,  26 

ter*s  Succession,  51  La.  Ann.  1670.  Hun  (N.  Y.)  374. 

In  Missouri  it  has  been  held  that  fail-  But  an  averment  that  the  defendant 

ure  to  give  the  plainti£f  notice  of  a  ten-  "  now  brings  the  said  sum  into  court 

der  made  byihe  defendant  under  section  ready  to  be  paid."  etc.,  is  a  mere /r^ 

2939  of  the  Revised  Statutes  of  1889,  or  fert  in  curiam^  and  does  not  amount  to 

the  giving  of  a  notice  which,  by  mis-  the   required  notice  of  payment  into 

take,  names  less  than  the  true  amount  court.     Platner  v.  Lehman,  26  Hun  (N. 

tendered,  does  not  invalidate  the  ten-  Y.)  374;  Wilson  v,  Doran,  no  N.  Y. 

d:r.    Crawford  v,  Armstrong,  58  Mo.  loi. 

App.  214.     And  see  Voss  v,  McGuire,  In  case  of  a  tender  after  suit  brought 

26  Mo.  App.  452.  under  Code  Civ.   Pro.   N.  Y.,  §§  731, 

In  New  lertoy  it  was  held  in  the  case  734,  notice  of  payment  into  court  of 
of  Neldon  z'.   Roof,  55  N.  J.  Eq.  608,  the  money  tendered  must  also  be  given 
that  an  averment  in  the  answer  that  to  the  plaintiff's  attorney  before  the 
the  defendant  *'  now  brings  the  money  trial  and  within  ten  days  after  the  pay- 
into  court "  must  be  construed  to  mean  ment.     Wilson   v.   Doran,   no  N.   Y. 
that  the  defendant  either  in  person  or  loi.      Compare^    however,    Taylor    v, 
by  his  solicitor  walks  into  court  with  Brooklyn  El.  R.  Co.,  (Brooklyn   City 
his  answer  and  brings  the  money  with  Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  72. 
him  and  delivers  it  with  the  answer  to  1.  Colby  v.  Stevens,  38  N.  H.  191; 
the  clerk;  and  that  such  an  averment  Thompson  v,  Lyon.  40  W.  Va.  87. 
was  sufficient  to  show  that  the  money  2.  Spann    v,    Balizell,    i    Fla.   301; 
had  actually  been  paid  into  court.     And  Mitchell  v.  Merrill,  2  Blackf.  (Ind.)  89; 
it  was  further  held  that  under  the  cir-  Patton  v.  Hunt,  64  N.  Car.  163. 
cumstances  of  the  case  and  the  condi-  3.  Sook  v.  Knowles,  i  Bibb(Ky.)283; 
tion  of  the  record  the  court  might  resort  Taylor  v,  Browder,  i  Ohio  St.  225. 
to  an  inspection  uf  the  record  of  moneys  4.  In  Hew  York,   where  an  answer 
paid  into  court  to  ascertain  whether  in  setting  up  a  tender  fails  to  allege  pay- 
that  particular  case  the  money  alleged  ment  into  court  the  plaintiff,  if  he  de- 
to  have  been  paid  had  actually  been  sires  to  take  advantage  of  the  defect, 
received  and  disposed  of  in  accordance  should  return  it  as  a  nullity;  if  he  ac- 
wiih  the  statute.  cepts  it  and  goes  to  trial  upon  the  issue 

In  New  York  it  was  necessary  under  of  tender,  the  irregularity  is  waived, 

the  former  practice  that  a  plea  of  ten-  Knight  v.  Beach,  (Supm.  Ct.  Gen.  T.) 

der  before  suit  brought  should  be  ac-  7  Abb.   Pr.  N.  S.  (N.  Y.)  241;  Platner 

companied  by  notice  to  the  plaintiff's  v,  Lehman,  26  Hun  (N.  Y.)  374. 

attorney,  of  payment  into  court.     Wil*  But  where  the  answer  sets  up  other 

son  V.  Doran.  no  N.  Y.  loi;  Brown  v.  defenses  in  addition  to  that  of  tender, 

Feiguson,  2  Den.  (N.  Y.)  196;  Sheridan  the  plaintiff  does  not  waive  a  failure  to 

V,  Smith,  2  Hill  (N.  Y.)  538;  Platner  v,  allege  payment  into  court  by  receiving 
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5.  Demurrer  or  Other  Objection  to  Plea  —  a.  Objections  in 
General.  —  Objections  to  the  sufficiency  of  a  plea  of  tender 
must  be  raised  in  due  season,  or  they  will  be  considered  as 
waived.*  As  a  general  rule,  an  objection  cannot  be  raised  for 
the  first  time  on  appeal.' 

d.  Demurrer.  —  Where  a  plea  or  answer  setting  up  a  tender 
is  defective  in  its  averments,  the  objection  may  be  taken  by 
demurrer.* 

c.  Motion  to  Make  More  Definite  and  Certain.  —  In 

some  jurisdictions,  where  the  averments  of  an  answer  in  regard 
to  tender  are  so  indefinite  and  uncertain  that  the  precise  nature 
of  the  defense  is  not  apparent,  the  remedy  is  by  motion  to  make 
more  definite  and  certain.^ 

6.  BepUcation  to  Plea  or  Answer  —  HoooMity  of.  —  In  Arisona  an 

the  answer  and  going  to  trial.     Becker  of  tender  and  tried  the  issue  of  fact 

V.  Boon,  6i  N.  Y.  317.  before  a  jury,  he  cannot  subsequently 

A  failure  by  the  plaintiff  to  return  an  insist  chat  the  defendant  had  no  right 

answer    which    contains    several    de-  to  plead  such  plea,  and  thus  try  the 

fenses  and  among  them  that  of  tender  question  as  to  the  sufficiency  of  the  plea 

before  suit,  or  to  otherwise  raise  the  under  an  exception  to  the  charge  of  the 

question  before  trial,  does  not  amount  court  to  the  jury.     Carpenter  t/.  Welch, 

to  a  waiver  of  the  right  to  insist  on  the  40  Vi.  251. 

trial  that  the  money  paid  into  court  was  S.  Osterman  v,  Goldstein,  (N.  Y.  City 

not  a  good  tender  after  suit  brought,  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  501.     See 

by  reason  of  the  fact  that  ihe  statutory  also  Oliver  v.  Union  Point,  etc.,  R.  Co., 

notice  of  payment  was  not  given.    Wil-  83  Ga.  258. 

son  V,  Doran,  no  N.  Y.  105.  8.  Gardner  v.  Black,  98  Ala.  638. 

The  plaintiff  may  waive  service  of  When  Pleaded  by  Hotioe  with  Oaneral 

notice  of  a  tender   under  Code   Civ.  latne. —  At  common  law,  objection  to 

Pro     N.   Y.,   §§  731-734.      Taylor    v,  a   plea  of  tender   for   insufficiency   is 

Brooklyn  El.   R.  Co.,  (Brooklyn  City  properly  raised  by  demurrer,  but  under 

Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  72.  statutes  allowing  lender  to  be  pleaded 

In  Oklahoma,  the  objection  that   the  bv  means  of  a  notice  accompanying 

plea  of  tender  does  not  aver  that  the  the  general  issue  a  different  course  is 

amount  tendered  has  been  brought  into  required.     Wetherbee   v.  Kusterer,  41 

court  must  be  raised,  if  at  all,  at  the  Mich.   359;   article   Notice  or   Brief 

time  of  the  trial,  and  cannot  be  taken  Statement  of   Defense,   vol.    14,    p. 

advantage  of   for   the  first  time  after  1082. 

judgment.     Diebold  Safe,  etc.,  Co.  v.  Demurrer   Insnflioient  —  Beply   Hecei- 

Holt.  4  Okla.  479.  lary.  —  In  an  action  by  a  vendee  for 

1.  If  a  plaintiff  desires  to  question  specific   performance  of  a  contract  to 

the  sufficiency  of  a  plea  of  tender,  either  convey  land,  where  the  answer  sets  up 

because  the  plea  itself  was  not  filed  in  a  tender  of  a  deed,  a  demurrer  upon 

time  or  because  the    money    was   not  the  ground  that  the  wife  of  the  vendor 

paiJ   into  court  at  the  first  term,  he  was  not  joined  is  bad  unless  the  answer 

must  object  to  the  plea  and  have  his  shows  affirmatively  that  the  vendor  had 

objection    passed    upon    by  the   court,  a  wife.     That  fact  should  be  affirma- 

If  he  does  not  do  this,  but  joins  issue  tively  shown  by  a  reply.     Parker  r. 

on  the  plea,  the  cause  is  regularly  tried  McAllister,  14  Ind.  12. 

on  that  plea  with  the  general  issue,  the  4.  Eichholtz   v.  Taylor,   88   Ind.  38; 

objection  will  be  waived,  and  the  court  Bateman   v.   Johnson,    10   Wis.    i,    in 

will   cDnsider   that  a   regular   plea  of  which  latter  case  it  was  held  that  under 

tender  was  duly  filed,  accompanied  by  such  circumstances  demurrer  was  not 

delivery  of  the  money  to  the  clerk  of  the  proper  remedy.     See  generally  as 

the  court,  as  required  bv  statute.     Ru-  to  the  proper  remedy,  article  Definite- 

dulph  V,  Wagner,  36  Ala.  698.  ness  and    Certainty    in   Pleadings, 

Where  a  plaintiff  has  traversed  a  plea  vol.  6,  p.  272  ei  seq. 
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answer  setting  up  a  tender  does  not  call  for  a  replication,^  and 
in  Maryland  it  has  been  held  that  the  plaintiff's  failure  to  reply 
to  a  plea  of  tender  is  waived  where  the  defendant  goes  to  trial 
without  objection;*  but  \xi  Mississippi  where  the  defendant  in 
an  action  of  attachment  for  rent  pleads  a  tender  before  suit 
brought,  and  tenders  the  money  in  court,  the  plaintiff  must 
traverse  the  plea  in  order  to  maintain  his  suit.' 

Where  the  Plaintiff  Belies  on  a  Snbeeqnent  Demand  and  BeAual  in  avoidance 
of  a  tender  pleaded  by  the  defendant,  he  may  avail  himself 
thereof  by  replication  to  the  plea  or  answer.* 

To  Plea  of  Tender  of  Amende.  —  Where  the  defendant  in  an  action 
of  trespass  pleads  the  tender  of  a  certain  amount  as  sufficient 
amends,  the  plaintiff  should  reply  that  the  defendant  did  not 
tender  the  amount  alleged,  or  that  such  amount  was  insufficient, 
and  not  that  he  did  not  tender  sufficient  amends.^ 

In  Caie  of  a  Tender  Pending  Soit,  a  replication  which  alleges  that  the 

1.  Daggs  V,  Bolton,  (Ariz.  1899)  57  plaintiff  may  avoid  a  plea  of  tender  by 

Pac.  Rep.  611.  showing  a  subsequent  demand  and  re- 

S.  Soper  V,  Jones.  56  Md.  503,  hold-  fusal,  but  to  have  this  effect  he  must 

ing  that  judgment  will  not  be  arrested  show  that  the  demand  made  was  of  the 

for  want  of  a  formal  traverse  to  a  plea  precise  sum  tendered,  a  variance  being 

of  tender  where  such  a  plea  is  bad  for  fatal.     Berthold  v,    Reyburn,   37   Mo. 

want  of  9iprofert  in  curia,  and  where  586;  Rivers  v.  Griffiths,  5  B.  &  Aid. 

the  amount  alleged  to  have  been  ten-  630,  7  E.  C.  L.  215;  Spyley  v.  Hide,  i 

dered  is  much  less  than  that  found  by  Campb.  181. 

the  jury  to  be  due  to  the  plaintiff.  After  a  tender  of  what  is  due  from 

3.  Davis  V.  Henry,  63  Miss,  no,  hold-  two  persons  on  a  joint  contract,  proof 
ing  that  in  such  a  case  where  the  plea  of  a  subsequent  application  to  one  of 
of  tender  is  nol  traversed  and  where  them  is  sufficient  to  support  a  replica- 
the  plaintiff  accepts  the  tender,  it  is  tion  that  the  plaintiff  subsequently  de- 
error  for  the  court  to  render  judgment  manded  payment  from  both.  Peirse 
against  the  defendant  for  the  amount  v.  Bowles,  i  Stark.  323,  2  E.  C.  L.  127. 
tendered  and  costs.  Bnplieity  —  Verification.  —  Where  a 

4.  Concerning  the  Averments  Which  plea  of  tender  by  the  defendant  is  in 
Are  Essential  in  a  replication  to  a  plea  common  form,  with  an  uncore prisf  SLnd 
of  tender,  selling  up  a  subsequent  de-  a  profert,  a  replication  alleging  that 
mand  and  refusal,  see  Dixon  v,  Clark,  the  tender  was  insufficient  because  it 
5  C.  B.  365,  57  E.  C.  L.  365;  Brandon  did  not  include  accrued  costs,  and  also 
V,  Newington,  3  Q.  B.  915,  43  E.  C.  L.  that  the  plaintiff  subsequently  offered 
1035;  Smith  V.  Manners,  5  Jur.  N.  S.  to  receive  the  tender  without  costs,  and 
54.9;  Cotton  V.  Godwin,  7  M.  &  W.  147;  that  the  defendant  refused  to  pay  the 
Tyler  v.  Blind.  9  M.  &  W.  338.  same,  is  double,  and  therefore  bad;  but 

Necessity  to  Plead  Specially.  —  Where  where  the  tender  is  pleaded  without  an 
the  defendant  in  an  action  on  a  prom*  uncore p^ist  ox  ^profert  the  latter  aver- 
issory  note,  payable  at  a  designated  ment  of  the  replication  is  immaterial, 
time  and  place,  pleads  his  readiness  to  being  mere  surplusage,  and  therefore 
pay  at  maturity  in  lieu  of  a  tender,  if  the  replication  is  good.  If  the  replica- 
the  plaintiff  desires  to  avoid  the  facts  tion  does  not  deny  the  tender,  but  ad- 
set  up  by  the  defendant,  in  order  to  re-  mits  it,  and  alleges  new  matter  in 
lieve  himself  of  damages  and  costs,  he  avoidance,  which  the  defendant  has 
must  plead  a  subsequent  demand  and  a  right  to  traverse,  it  is  properly 
refusal;  a  replication  which  consists  of  concluded  with  a  verification.  Hamp- 
a  general  denial  of  the  facts  alleged  in  shire  Manufacturers  Bank  v,  Billings, 
the  answer  is  insufficient.  Mahan  v.  17  Pick.  (Mass.)  87. 
Waters,  60  Mo.  167.  ft.  Williams  v.  Price,  3  B.  &  Ad.  695, 

Pleading  and  Proof  —  Variance.  —  The  23  E.  C.  L.  162. 
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accrued  costs  were  not  included  in  the  amuunt  tendered  is  good.^ 
Prefert  in  Cuiam  Hot  TntTerMble.  —  The  averment  that  the  money 

has  been  paid  into  court  is  not  a  traversable  part  of  a  plea  of 

tender.* 
lU  Pbacticb  oh  Tbial  Whsbb  Tshdsb  Is  Pleaded  —  1.  Bnr- 

len  of  Prool  —  The  burden  of  proving  a  tender  rests  upon  the 

party  pleading  it.' 
2.  Pleading  and  Proof  —  Variance.  —  The  general  rule  that  no 

evidence  can  be  introduced  except  that  which  is  warranted  by 

the  averments  of  the  pleadings  applies  to  the  introduction  of 

evidence  in  support  of  a  tender,^  and  a  variance  between  the 

1.  Hampshire  Manufacturers  Bank  a  Waiyer  of  Tender  by  the  adverse  party 
V,  Btlltags,  17  Pick.  (Mass.)  87.  is  admissible.     Holmes  v.   Holmes,  g 

2.  Gilpairick  v,  Ricker,  82  Me.  185;  N.  Y.  525,  citing  Harding  v.  Davies,  2 
Earle  v.  Earle,  16  N.  J.  L.  273;  Platner  C.  &  P.  77,  12  E.  C.  L.  35,  and  Douglas 
r.  Lehman,  26  Hun  (N.  Y.)  374.  v.  Patrick.  3  T.  R.  683. 

9.  Park  v,  Wiley,  67  Ala.  310;  Mc-  Ezovse  for  Hot  Kaking  Tender.  —  On  a 

Calley  v.  Otey,  99  Ala.  584;  Pulsifer  v.  plea  of  tender  and  refusal,  and  a  repli- 

Shepard,  36  111.  513.  cation  denying  the  tender,  evidence  to 

That  Tender  Diseharged  lien.  —  Where  prove  an  excuse  for  not  making  a  ten- 

a  defendant  pleads   that  he  has  ten-  der  is  not  admissible.   Sharp  v.  Colgan, 

dered  payment  of  a  debt,  on  condition  4  Mo.  29. 

of  a  surrender  of  collateral  held  by  the  Evidence  of  Parol  Agreement.  —  In 
creditor,  and  that  the  tender  has  been  covenant,  on  an  agreement  to  pay 
refused,  and  where  the  creditor  justi-  money  on  a  particular  day,  proof  that 
fies  his  refusal  on  the  ground  that  the  an  agreement  was  made,  before  the 
collateral  was  held  also  as  security  for  day  of  payment,  to  receive  the  money 
another  debt,  the  burden  of  proving  in  bank  bills,  and  that  the  bank  bills 
that  such  collateral  was  not  held  as  se<  were  tendered  on  the  day  and  refused, 
curity  for  any  other  debt  rests  upon  the  is  competent  to  support  a  plea  of  ten- 
party  alleging  the  lender,  at  least  when  der  *'  according  to  the  tenor  and  effect 
this  is  the  only  question  at  issue,  and  of  the  covenant."  Warren  v.  Mains,  7 
when  the  defendant  has  been  gi«ren  Johns.  (N.  Y.)  476. 
the  affirmative  upon  his  own  de-  Evidenoe  of  Ability  to  Perform  Covenant, 
mand.  Stokes  v,  Stokes,  155  N.  Y.  —  In  an  action  for  breach  of  covenant 
581.  to  receive  and  pay  for  certain  cattle, 

When  PUlntiil  Aocepte  Amonnt  Ten-  where  the  plaintiff  avers  a  lender  of 
dered. —  In  Wells  v.  Robb,  9  Bush  cattle  of  a  particular  description,  but 
(Ky.)  26,  which  was  an  action  on  a  the  proof  fails  to  sustain  a  tender  of 
promissory  note,  where  it  appeared  such  cattle,  further  evidence  that  the 
from  an  order  of  the  Circuit  Court  that  plaintiff  had  other  cattle  in  the  neigh- 
a  tender  of  the  money  due  had  been  l>orhood,  which  did  answer  to  the  de- 
made  in  court,  pursuant  to  a  lender  scription,  is  not  admissible,  especially 
alleged  to  have  been  made  before  the  where  it  does  not  appear  that  the  de- 
commenceroent  of  the  action,  and  that  Pendant  was  aware  of  that  fact.  Haw- 
ihe  tender  in  court  was  made  con-  ley  f.  Mason,  9  Dana  (Ky.)  32. 
ditionally  upon  the  plaintiff's  accept  Evidenoe  as  to  Amount  Tendered. — 
ance  of  the  money  '*  as  tendered."  and  Under  an  answer  averring  a  tender  of 
thai  the  plaintiff  had  accepted  the  a  certain  amount  in  full  payment  of 
money  "  as  tendered."  it  was  held  that  the  plaintiff's  claim,  evidence  that  the 
proof  of  the  tender  alleged  to  have  been  defendant  has  tendered  what  he  be< 
made  before  the  commencement  of  the  lieves  to  be  the  damages  suffered  by 
action  was  unnecessary.  the  plaintiff,  so  far  as  he  can  ascertain 

Amoimt  of  Proof  Seqnlred. —  Evidence  by  due  inquiries,  is  properly  rejected, 

to  establish  a  tender  need  not  be  such  If  a  party  tenders  less  than  is  due,  he 

as  to    prove   the  fact  beyond   doubt,  does  so  at  his  peril,  although  he  may 

Kerney  v.  Gardner,  27  111.  162.  honestly  believe  that  the  amount  ten- 

4.  Under  a  Plea  of  Tender,  Evidenoe  of  dered  is  all  thai  is  due  to  the  plaintiff. 
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pleadings  and  proof  is  fatal.  ^ 

8.  Instructions.  —  The  jury  may  be  instructed  as  to  the  effect 
of  a  tender,*  but  judgment  will  not  be  reversed  on  account  of  an 
error  of  the  trial  court  in  giving  or  refusing  to  give  such  an 
instruction  where  the  verdict  found  in  favor  of  the  plaintiff  is  for 
an  amount  greater  than  that  tendered  by  the  defendant,  since 
such  verdict  renders  the  tender  ineffectual.' 

Questions  for  Court  or  Jury.  —  Whether  the  money  tendered  has  been 
paid  into  court,  as  alleged  in  the  plea,  is  a  question  for  the  court, ^ 
but  it  is  for  the  jury  to  decide  whether  the  tender  was  made  to 
the  proper  person  ^  and  whether  or  not  it  was  made  in  full  settle- 
ment of  the  plaintiff's  demand.* 

Helphrey  v.  Chicago,  etc.,  R.  Co.,  2g  Hot  Inelnde  Costs,  the  court  should  io- 

lowa  480.  struct  the  jury  to  find  for  the  plaintiff 

That  Defendant  Was^Seady  with  Koney.  with  costs.    Cad walader  v,  Berkheiser, 

—  Where  a  defendant  pleaded  tender  32  Pa.  St.  43. 

before  suit  brought,  and  the  evidence  Instmotion  to  Find   for  Plaintiif   for 

showed    that    a     tender    was    made,  Amount  of  Tender.  —  Where  a  defend- 

ahhough  the  money  was  not  produced  ant   has  made  a  deposit  in  court,  in 

at  the  time,  and  that  the  defendant  in-  oursuance  of    Rev.    Stat.   Mo.    1889, 

formed  the  creditor  that  he*  then  and  g  2939  (Rev.  Stat.  1899,  g  1566).  the 

there  had  the  money  to  pay,  and  the  plaintiff,  if  he  so  requests,  is  entitled 

creditor  refused   to  accept  it,  it   was  to  an   instruction   to  the  jury  to  find 

held  that  evidence  that  the  defendant  for  him  for  the  amount  of  the  tender, 

had   the    money   with  hiro,   ready   to  Crawford  v,  Armstrong,  58  Mo.  App. 

pay,  was  admissible.     Pinney  v.  Jor-  214. 

genson,  27  Minn.  26.  Where  the  plaintiff  contends  that  a 

That  Property  Was  Set  Apart  for  ITse  of  tender  has  not  been  well  pleaded  by 

Plaintiff. —  in  an  action  by  the  promisee  the  defendant,  and  where  no  evidence 

on  a  contract  for  the  delivery  of  prop-  of  such  tender  has  been  given  to  the 

erty,  the  defendant,  under  a  plea  of  jury,  he  cannot  complain  of  the  court's 

tender  with  an  averment  of  readiness  failure  to  instruct  the  jury  to  return  a 

and  willingness  to  perform,  may  intro-  verdict  for  the  amount  of  such  tender, 

duce  evidence  to  show  that  the  prop>  Spence    v.    Owen    County,    117    Ind. 

erty  was  set  apart  for  the  use  of  the  573. 

promisee  at  the  time  and  place  speci-  Where  a  tender  before  suit  has  been 

fied  in  the  contract.    H am bel  z/.  Tower,  pleaded,  and  the  money  has  been  paid 

14  Iowa  530.  into  court,  an  instruction  to  the  jury 

1.  ninstrations  of  Variance.  —  A  plea  that  they  may  find  damages  in  a  sum 
of  tender  is  not  supported  by  proof  of  less  than  that  paid  into  court  is  errone- 
a  tender  of  a  promissory  note  due  from  ous.  Oregon  R.,  etc.,  Co.  v,  Oregon 
the  plaintiff   to  the  defendant.     Cary  Real  Estate  Co.,  10  Oregon  444. 

{/.  Bancroft,  14  Pick.  (Mass.)  315.  Instmetion  to  Find  for  Defendant.  —  An 

A  plea  alleging  that  the  defendant  instruction  that  if  the  amount  due  was 

has  tendered  a  certain  promissory  note  tendered  to  the  plaintiff  before  the  com- 

to  the    plaintiff    in   fulfilment  of   his  mencement  of  the  suit  and  the  tender 

agreement  to  tender  such  note,  is  not  was     kept    good    by    depositing    the 

supported  by  proof  of  an  offer  to  de-  amount  in  court,  the  jury  should  find 

liver  the   note   without    indorsement,  the  issues  for  the  defendant,  is  correct. 

Eichholtz  r.  Taylor,  88  Ind.  38.  Leonard  v,  Patton,  106  111.  99. 

In  an  action  on  a  promissory  note        8.  Squire  Dingee  Co.  v,  McDonald, 

payable  at  a  bank,  a  plea  of  tender  by  61  111.  App.  607. 

the  defendant  is  not  supported  by  evi-        4.  Knox  v.  Light,  12  111.  86;  Newton 

dence  that  he  had  money  in  the  bank,  v.  Allis,  16  Wis.  197. 
which  was  not  set  apart  for  that  pur-        ft.  Wilson  v,  Doran,  izo  N.  Y.  zoi. 
pose.     Myers  v,  Byington,  34  Iowa  205.        6.  Floerke  v.  Teuscher  Distilling  Co., 

2.  Where  a  Tender  Pending  Soit  Does  20  Mo.  App.  76. 
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17.  Patxsht  ihto  Covbt  —  1.  HeeaMity  of  Payment  —  a.  In 
General.  —  Where  a  tender  before  suit  is  relied  upon,  the 
money  tendered  must  be  paid  into  court  when  the  tender  is 
pleaded.^     This  rule  applies  also  to  tender  made  in  cases  where 

1.  Alabama.  —  Ci  /.  Code  Ala.,  §  3298;  Afinnesota,  —  Pianey    v,   Jorgenson, 

Alexander  v.  Caldwell,   61   Ala.   543;  37  Minn.  26. 

Park    V,    Wiley,   67    Ala.    310;    Com-  Mississippi,  —  Emmons  v.   Myers,   7 

mercial  F.  Ins.  Co.  v,  Allen,  80  Ala.  How.  (Miss.)  375;  Guion  v.  Doherty,  43 

571;  McCalley  v,  Otey,  90  Ala.  302.  99  Miss.  538. 

Ala.  584.  New  Hampshire,  —  Frost  v.  Flanders, 

Arkansas,  —  Hamlett  v,  Tallman,  30  37  N.  H.  549;  Allen  v,  Cheever,  61  N. 

Ark.  505;  Bloom  v.  McGehee,  38  Ark.  H.  32. 

329.  New  Jersey,  —  Grieve  v,  Annln,  6  N. 

California,-^  Cannon    v,    Handley,  J.   L.  461:  Earle  v,  Earle,  16  N.  J.  L. 

72  Cal.  142.  273:  Ryerson  v.   Kitchell.  2  N.  J.  L. 

Delaware, — CuUen  t^.  Green,  5  Harr.  154:  Tillou  v,  Britton,  9  N.  J.  L.  120. 

(Del.)  17.  New     Yofk,  —  Knight     v.     Beach, 

Georgia,  —  Mason  v,  Croom,  24  Ga.  (Supm    Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 

311;  Barneu  v,  Terry,  42  Ga.  283;  How-  (N.  Y.)  241;  Wilder  v,  Seelye,  8  Barb, 

ard  V,  Glenn,  85  Ga.  238.  (N.  Y.)  408:  Roosevelt  v.    New   York, 

///iww. -De  Wolf ».  Long,  7  111.  679;  etc.,    R.   Co.,  45    Barb.   (N.   Y.)  554; 

Marine  Bank  v.  Rush  more,  28  111.  463;  Roosevelt   v.   Bull's    Head    Bank,   45 

Webster  v.  Pierce.  35  111.  158;  Nelson  Barb.  (N.  Y.)  579;  Brown  v.  Ferguson, 

V.  Oren.  41   111.  18;  O'Riley  v,  Suver,  2  Den.  (N.  Y.)  196:  Sheriden  v.  Smith. 

70  111.  85;  Dunbar  v,  De  Boer,  44  111.  2  Hill  (N.  Y.)  538;  Simpson  v,  French, 

App.  615;  Vallette  v,  Bilinski,  68  111.  (N.  Y.  Super.  Ct.  Spec.  T.)   25  How. 

App.  361.  Pr.  (N.  Y.)  464;    Ayres    v.   Pease,   12 

Indiana,  —Clark  v,  Mullenix.  ii  Ind.  Wend.  (N.  Y.)  393;  Eddy  v.  O'Hara,  14 

532;  Phoenix  Ins.  Co.  v.  Overman,  21  Wend.  (N.  Y.) 221 ;  Brooklyn  Bank  v.  De 

Ind.  App.  516;  Lynch  v,  Jennings.  43  Grauw,  23  Wend.  (N.  Y.)  342;  Platner 

Ind.  276;  Evansville,  etc..   R.  Co.   v,  v.  Lehman,  26  Hun  (N.  Y.)  374;  Wright 

Marsh,  57  Ind.  505;  Hazelett  v,  Butler  v,    Robinson,    84    Hun    (N.  Y.)    172; 

University,    84    Ind.    230;    Lancaster  Wood  v,  Rabe.  52  N.  Y.  Super.  Ct.  484; 

V,  Du  Hadway,  97  Ind.  566;  Goss  v,  Johnson  v.   Gillette,   (County    Ct.)   t6 

Bowen,  104  Ind.  207;  Bundy  v.  Sum-  Misc.  (N.  Y.)  431:  Hennion  v,   Kipp, 

merland,  142  Ind.  92.  (County  Ct.)  22  Misc  (N.  Y.)  437;  Rail- 

Indian  Territory,  —  Wilcoxen  v,  Hy-  way  Advertising  Co.  v,  Posner,  (Supm. 

barger,  i  Indian  Ter.  138.  Ct.   App.  T.)  65  N.  Y.  Supp.  226;  Liv- 

Jotoa. — Johnson  v,  Triggs,  4  Greene  ingston  v.  Harrison.  2  E.  D.  Smith  {M. 

(Iowa)   97;  Frink    v.    Coe,   4    Greene  Y.)  197;    Kortright  v.  Cady,  21  N.  Y. 

(Iowa)   555;    Freeman   v,    Fleming,   5  343;    Becker  v.  Boon,  61  N.   Y.    317; 

Iowa  460;  Mohn  v.  Stoner,  14  Iowa  115;  Wilson  v.  Doran.  no  N.  Y.  loi;  Halpin 

Hamb?l  v.  Tower,  14  Iowa  530;  Hay-  v,  Phenix  Ins.  Co.,  118  N.  Y.  165. 

den  V,  Anderson,  17  Iowa  158;  East-  North  Carolina, — Slate  v.  Briggs,  65 

man   v.    District    Tp.,    21    Iowa    590;  N.  Car.  159;  Parker  v,  Beasley,  116  N. 

Warrington   v.    Pollard,  24  Iowa  281;  Car.  i. 

Jones  V.  Mullinix.  2%  Iowa  198;  Phelps  Ohio,  —  Armstrong    v.    Spears,    18 

V,  Kathron.  30  Iowa  231:  Longf.  How-  Ohio  St.  373. 

ard,  35   Iowa   148;  Deacon  v.  Central  Oregon.  —  Adams  &.   Rutherford,  13 

Iowa  Invest.  Co.,  95  Iowa  180.  Oregon  78;  Holladay  v,  Holladay,  13 

AV«/«<-/ty. —Slack  v.  Price,   i   Bibb  Oregon  523. 

(Ky.)  274;  Jarboe  v.  McAtee.  7  B.  Mon.  Pennsylvania.  —  Sheredine   v,  Gaul, 

(Ky.)  282.  2  Dall.  (Pa.)  190;  Randall  v,  Mulley,  i 

Louisiana,  -^  Toster' 3  Succession,  51  Lack.  Jur.  (Pa.)  211. 

La.  Ann.  1670.  South  Carolina,  —  Walker  v.  Walker, 

Maine.  —  Reed  v.  Woodman,  17  Me.  17  S.  Car.  334. 

43;  Potter  V,  Cummlngs,   18  Me.  55;  Tennessee,  —  Keys  v,  Roder,  i  Head 

Gilpatrick  v,  Ricker,  82  Me.  185.  (Tenn.)   19;    Keith  v.   Smith,  i  Swan 

Massachusetts.  — Carley  v,  Vance,  17  (Tenn  )  92. 

Mass.  389.  Texas,  —  Rogers  v.   People's   Bldg. 
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the  damages  are  unliquidated/  tenders  pending  suit,*  statutory 
tenders,'  tenders  made  by  parties  plaintiff  as  conditions  precedent 
to  the  institution  of  actions  at  law,**  tenders  pleaded  in  courts  of 
admiralty^  or  in  justices'  courts,*  and  to  pleas  of  readiness  to 

Loan,   etc.,   Assoc.,  (Tex.    Civ.   App.  37  Iowa  422;  Holladay  v,  HoUaday,  13 

1900)  55  S.   W.   Rep.  383;    Tooke  ».  Oregon  523. 

Bonds,  2g  Tex.  420;  Brock  v,  Jones,  16  The  Courts  of  KiMOiiri  Boeogniio  a  Dit- 

Tex.  461;  Dewees  v.  Lockhart,  i  Tex.  tinotlon  between  a  tender  made  under 

535;  Price  v,  McCoy,  z  Tex.  App.  Civ.  the  statute   and  one  at  common  law. 

Cas.,  §  181.     Compare  GtiT^Tiex  V,  Run-  Thus  in  Klein  v,  Keyes.  17  Mo.  327, 

dell,  70  Tex.  453.  the  Supreme  Court,  speaking  through 

Vermont,  —  Woodcock  v,   Clark,    18  Scott,  J.,  says:    "Under  this  section 

Vt.  333;  Sargent  v.  Slack,  47  Vt.  674.  [Rev.  Stat.,  §  23,  c.  35]  it  was  not  nec- 

West  Virginia,  —  Shank  v,  Groff,  45  essary,   after  a  tender,   to  bring  the 

W.  Va.  543;  Gilkeson  v.  Smith,  15  W.  money  into  court,  nor  to  show  that  the 

Va.  44.  defendant  had  always  been  ready  to 

IVisconsin.  —  Schnur  9.  Hickcox,  45  pay;    the   tender  before  suit  brought 

Wis.  200;  Alexander  r.  Oneida  County,  only  affecting  the   matter  of    costs.*' 

76  Wis.  56.  And  this  language  is  quoted  with  ap- 

Ezeeptions  to  the  Bvlo.  —  Where  an  proval  by  the  Court  of  Appeals  in  Voss 
administrator  of  an  insolvent  estate  zr.  McGuire,  26  Mo.  App.  459.  See  also 
has  tendered  to  a  creditor  a  dividend  Rev.  Stat.  Mo.,  gg  1564,  1565. 
decreed  to  be  paid  to  him,  he  has  per-  4.  Tender  by  Plaintiff.  —  Dodge  v, 
formed  his  duty,  and  it  is  not  necessary  Fearey,  19  Hun  (N.  Y.)  277;  Summer- 
that  the  money  should  be  paid  into  son  v.  Hicks,  134  Pa.  St.  566;  Bell  v, 
court  in  an  action  on  his  bond.  The  Clark,  11 1  Pa.  St.  92. 
rule  prevailing  in  actions  on  contracts  Contra  —  Payment  into  Court  Unneoef- 
between  party  and  party,  that  the  sary.  —  Where  a  tender  of  freight 
tender  must  be  kept  good  by  bringing  charged  for  transportation  of  goods  by 
the  money  irao  court,  does  not  apply,  a  railway  company  is  necessary  as  a 
Potter  V.  Cummings,  z8  Me.  55.  For  condition  precedent  to  maintaining  an 
other  exceptions  to  the  rule,  under  the  action  against  the  company  for  posses- 
particular  circumstances,  see  Schwartz  sion  of  the  goods,  it  is  not  necessary  to 
V.  Germania  L.  Ins.  Co.,  18  Minn.  448;  the  plaintiff's  recovery  that  he  should 
Harper  v,  Rosenberger,  56  Mo.  App.  follow  up  his  tender  by  paying  the 
388;  Osterman  v,  Goldstein,  (N.  Y.  amount  into  court.  Grand  Rapids,  etc., 
City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  501;  R.  Co.  v.  Diether,  10  Ind.  App.  206, 
McDaniels  v.  Reed,  17  Vt  674.  cifinj^  Evansville,  etc.,  R.  Co.  f.  Marsh. 

1.  Tender  of  ITnliqaidated  Damages. —  57  Ind.  505. 

Dunbar  v.  De  Boer,  44  III.  App.  615.  6.  Tenders  in  Admiralty.  —  Henderson 

2.  Tender  Pending  Suit. —-Reed  v,  v.  Three  Hundred  Tons  Iron  Ore,  38 
Woodman,  17  Me.  43;  Roberts  V.  White,  Fed.  Rep.  36;  The  Serapis,  37  Fed. 
146  Mass.  256;  Whittaker  r.  Belvidere  Rep.  436. 

Roller    Mill    Co.,   55   N.   J.   Eq.   674;  6.  Tender  Pleaded  in  Instioo'f  Court — 

Shields  v.    Lozear,   22  N.  J.  Eq.  452:  McDaniel  v.   Upton,  45   111.  App.  152; 

People  p.  Banker,  (Supm.  Ct.  Spec.  T.)  Brickett  v.    Wallace,    98    Mass.    528; 

8  How.  Pr.  (N.  Y.)  258;  Wood  v.  Rabe,  Seibert  v,  Kline,  i  Pa.  St.  38;  Keys  v. 

52   N.   Y.   Super.  Ct.  483;    Beaver  v,  Roder,  i   Head  (Tenn.)  19;    Griffin  v, 

Whitelev.  3  Pa.  Co.  Ct  613;  Coghlan  Tyson,  17  Vt.  35;  Chipman  v.  Bates,  5 

V.  South  Carolina  R.  Co..  32  Fed.  Rep.  Vt.  143. 

316.  Contra  in  Alabama.  —  Section  2648  of 

3.  Statutory  Tender  by  Offer  in  Writ-  the  Revised  Code  (Civ.  Code.  ^  3298), 
ing.  —  In  order  that  the  tender  may  be  providing  that  a  plea  of  tender  o!  money 
available,  the  money  must  be  brought  or  other  thing  in  an  action  must  be 
into  court;  and  this  rule  applies  as  accompanied  by  the  delivery  of  the 
well  where  the  tender  consists  in  an  money  or  such  thing  in  the  action  to 
offer  in  writing,  under  the  statute,  as  the  clerk  of  the  court,  does  not  apply 
where  it  is  made  by  a  production  and  to  actions  before  justices  of  the  peace, 
offer  of  the  money.    Shugart  v.  Pattee,  Jonsen  v.  Nabring,  50  Ala.  392. 
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pay  interposed  in  lieu  of  technical  pleas  of  tender.* 

*.  Effect  of  Failure  to  Pay  into  Court.  —  A  plea  or 
answer  setting  up  a  tender  which  is  not  accompanied  by  pay- 
ment into  court  may  be  treated  as  a  nullity  or  stricken  out  on 
motion  by  the  plaintiff.* 

c.  Where  Tender  Is  of  Ponderous  Articles.  —  Payment 
into  court  is  not  required,  however,  where  a  tender  of  specific 
articles  of  property  is  pleaded,  especially  if  the  articles  are 
ponderous.* 

d.  Where  Tender  Operates  to  Discharge  Lien.  —  It  is 

generally  held  that  the  lien  of  a  mortgage  or  pledge  is  discharged 
by  a  tender  of  the  full  amount  due,^  and  in  those  states  where  a 
mortgage  is  held  to  be  only  a  security,  a  tender  has  this  effect 
when  made  at  any  time  prior  to  foreclosure,  although  after  the 
law  day;  *  so  that  payment  into  court  is  not  essential  to  the  plea 
of  tender.*     But  even  in  those  states  where  the  latter  rule  pre- 

1.  Pleu  of  Beftdlnwt  to  Pay.  —  West-  California.  —  Loughborough  v.  Mc- 
cott  V.  Patton,  lo  Colo.  A  pp.  544;  Car-    Nevin,  74  Cal.  250. 

ley  V,  Vance,  17  Mass.  389;  Balme  v.  Massachusetts,  —  Hancock  v,  Frank- 

Wambaugb,   16  Minn,   116;  Mahan  v,  lin  Ins.  Co.,  114  Mass.  155;  Hathaway 

Waters,  60  Mo.  167:  Place  v.  Union  Ex-  r.  Fall  River  Nat.  Bank,  131  Mass.  14. 

press  Co.,  2  Hilt.  (N.  Y.)  19;  Bronson  Michigan,  —  Moynahan  v,  Moore,  9 

V.  Chicago,  etc.,  R.  Co.,  (Supm.  Ct.  Mich.  9;  Parks  v,  Allen,  42  Mich.  482; 

Spec.    T.)  40    How.    Pr.    (N.   Y.)   48;  Stewart  v.  Brown,  48  Mich.  383. 

Schmidt  v,  Hoffman.  (Supra.  Ct.  App.  Minnesota,  —  Norton    v,   Baxter,  41 

T.)   18  Misc.   (N.  Y.)  225;   Adams  v,  Minn.  146. 

Rutherford,  13  Oregon  78;  M'Nairy  v.  Nebraska,  —  Tompkins    v,  Batie,  xi 

Bell,  I  Yerg.  (Tenn.)  502.  Neb.  147. 

2.  Alexander  v,  Caldwell,  61  Ala.  New  York,  —  Kortright  v.  Cady,  21 
543;  Culien  v.  Green,  5  Harr.  (Del.)  N.  Y.  343;  Tuthill  v.  Morris,  81  N.  Y. 
17:  Barnett  v.  Terry,  42  Ga.  283:  Knox  94;  Cass  v,  Higenbotam,  100  N.  Y.  248. 
V,  Light,  12  111.  86;  Gilpatrick  v.  Ricker,  Soutk  Carolina.  —  Ratcliffe  v,  Vance, 
82  Me.  185;  Earle  v.  Earle,  16  N.  J.  L.  2  Tread  w.  (S.  Car.)  239;  Wood  v,  Babb, 
273;    Rj'erson  v,  Kitchell,  2  N.  J.  L.  16  S.  Car.  427. 

154;    Plainer  v.  Lehman,  26  Hun  (N.  Tennessee,  —  Ball  v,  Stanley.  5  Yerg. 

Y.)  374;    Simpson   v,  French,  (N.  Y.  (Tenn.)  199. 

Super.  Ct.  Spec.  T.)  25  How.  Pr.  (N.  United  States,  —  Mitchell  v,  Roberts, 

Y.)  464;  Sheriden  v.  Smith,  2  Hill  (N.  17  Fed.  Rep.  776. 

Y.)  538.  England.  —  Coggs  v,  Bernard,  3  Ld. 

Oronnd  for  Oenmrrer.  —  Failure  to  pay  Raym.  917;  Raicliff  v,  Davies,  Cro.  Jac. 

into  coart   may  be  taken  advantage  244. 

of  by  demurrer.     Carley  v.  Vance,  17  5.  Kortrighl  v,  Cady,  21  N.  Y.  343; 

Mass.  389.  Caruthers  v.  Humphrey.  12  Mich.  270; 

The  Plaintiff  Kay  Sign  Jadgmont  if  the  Van  Husan  v,  Kanouse,  13  Mich.  308; 

defendant  fails  to  bring  the  money  into  Eslow  v.  Mitchell,  26  Mich.  500;  Potts 

court  in  support  of  a  plea  of  tender,  v.  Plaisted,  30  Mich.   149;  Proctor  v. 

Roosevelt  v.   New  York,  etc..  R.  Co.,  Robinson,  35  Mich   284. 

45  Birb.  (N.  Y.)  554;    Earle  v,  Earle,  6.  Loughborough    v.    McNevin,     74 

16  N.  J.  L.  273;  Wood  V,  Rabe,  52  N.  Cal.  256;  Moynahan  v,  Moore,  9  Mich. 

Y.  Super.  Ct.  484;  Wilder  v.  Seelye,  8  9;    Van   Husan  v.  Kanouse,  i^  Mich. 

Barb.  (N.  Y.)  408;  i  Tidd's  Pr.  612.  303;    Hill   v.   Carter,    loi    Mich.    158; 

8.  Simpson  v.  French,  (N.  Y.  Super.  Norton  v.  Baxter,  41  Minn.  146;  Moore 

Ct.  Spec.  T.)  25  How.  Pr.  (N.  Y.)  464;  v.  Norman.  43  Minn.  426;  Kortright  v, 

Dewees  7'.  Lockhart,  I  Tex.  S35;  Gilke-  Cady,  21  N.   Y.  343;    Cass  v.  Higen- 

son  V,  Smith,  15  W.  Va.  44.  botam,   100  N.  Y.  248:    Exchange  F. 

4.  Alabama,  —Shiver  v.  Johnston,  62  Ins.  Co.  v,  Norris,  74  Hun  (N.  Y.)  527; 

Ala.  37.  Breunich  v.  Weselman.  (N.  Y.  1885)  I 
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vails,  it  is  necessary  that  a  mortgagor  should  pay  the  amount 

tendered  into  court,  if  he  comes  into  equity  for  affirmative  relief 
such  as  cancellation  of  the  mortgage.  *  And  at  common  law  and 
in  those  states  where  a  mortgage  is  regarded  as  a  conditional 

Cent.  Rep.  12;  Simpson  v.  French,  (N.  mortgages  as  well  as  to  mortgages  of 

Y.  Super.  Ct.  Spec.  T.)  25   How.  Pr.  realty,  and  therefore,  in  an  action  by 

(N.  Y.)  4^;    Wagenblast   v.  M'Kean,  the  mortgagee  of  chattels  to  obtain  pos- 

2    Grant  Cas.   (Pa.)   398;    Mankel   v»  session    thereof,   the  mortgagor  need 

Belscamper,  84  Wis.  218.  not  keep  his  lender  good  by  deposit  in 

Contraots  of  Pledge.  —  The  rulp  that  court.     Moore  c.  Norman,  43  Minn.  428. 

the  money  need  not  be  paid  into  court  In  Wisconsin,  where  a  mortgage  is  in 

where  the  tender  operated  to  discharge  form  a  legal  mortgage  a  tender  of  the 

the  plaintiff's  lien,  applies  to  a  plea  of  amount  due  discharges  the  lien  whether 

tender  of  the  amount  due  on  a  contract  kept  good  or  not.     Mankel  </.  Belscam- 

of  pledge.    Loughborough  t/.  McNevin,  per,  84  Wis.  218,  rZ/m^  Breitenbach  v. 

74  Cal.  256;  Norton  v.  Baxter,  41  Minn.  Turner,  18  Wis.   140,  and  Kortright  v. 

146;   Cass  V,  Higenbotam,   100  N.  Y,  Cady,  21  N.  Y.  343. 

248.     And  see  Starke  V.  Myers,  (Supm.  But  it  seems  that  the  rule  is  different 

Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577*  in  regard  to  chattel  moitgages.    See 

A  Tender  Diiohargee  a  Mechaiiio'i  Lien  Gauche  v.  Milbrath,  94  Wis.  674:  Rice 

for  the  repair  of  personal  propert}*,  and  v,  Kahn,  70  Wis.  323;  Musgat  v,  Pum- 

where   the   party  who  made   the   ten-  pelly,  46  Wis.  660. 

der  afterwards  brings  replevin  for  the  Clear  and  ConTinoing  Proof  Veoeesarj. 

property,  he  is  not  obliged  to  pay  the  —  In  order  for  a  mortgagor  to  avail 

money  into  court.  Moynahan  v,  Moore,  himself  of  the  rule  that  a  tender  of  the 

9  Mich.  9.  amount    due    on    the    mortgage    dis- 

In   Massaohnsetts  it  is  provided   by  charges  the  lien  thereof,  he  must  show 

statute  (Pub.  Stat.,  c.  192,  g  6)  that  a  by  very  clear  proof  that  the  tender  was 

person  entitled  to  redeem  from  a  chat-  fairly  made,  and  was  deliberately  and 

tel  mortgage,  who  has  paid  or  tendered  intentionally  refused  by  the  mortgagee 

payment  of  the  mortgage  debt,  may  or  some  one  duly  authorized  by  him, 

recover  the  mortgaged  property  in  an  and    that    sufficient    opportunity   was 

action  of  replevin,  upon  failure  of  the  afforded  to  ascertain  the  amount  due. 

mortgagee  to    restore  it.     Under  this  At  all  events,  it  should  appear  that  a 

statute  it  has  been  held  that  a  mort-  sum  was  absolutely  and  uncondition- 

gagor  bringing  such  action  of  replevin  ally  tendered,  sufficient   to  cover  the 

need  not,  before  bringing  the  action,  whole  amount  due;  and  the  burden  of 

carry  into  court  the  money  tendered,  proving  this  is  on  the  party  alleging 

nor,  having  brought  the  suit,  need  he  the  tender.     Tuthill  v.  Morris,  81  N. 

make  profert  of  the  money  at  the  time  Y.  94:  Benson  Bank  v.  Hove,  45  Minn, 

of  entering  his  writ.     Weeks  t^.  Baker,  40:  Moore  v,  Norman,  43  Minn.  428; 

152  Mass.  20,  distinguishing  Roberts  v.  Eslowv.  Mitchell,  26  Mich.  500;  Proctor 

White,  146  Mass.  256.  v.  Robinson,  35  Mich.  284;  Tompkins 

Where  tJie  Vendee  in  a  Land  Contract  v.  Batie,  11  Neb.  147;  Day  v.  Strong, 

tenders  payment  of  interest,  the  ven-  29  tlun  (N.  Y.)  505. 

dor  is  thereby  deprived  of  the  right  to  1.  Landis    v.    Saxton,   89   Mo.    382: 

declare  a    forfeiture,  upon   the   same  Felker    v.    Hazelton,   68    N.    H.   304; 

principle  that  a  tender  of  the  amount  Tuthill  v.  Morris,  81  N.  Y.  94;  Foster 

due  upon  a  mortgage  operates  to  dis-  v.  Mayer,  70  Hun  (N.  Y.)  265:  Halpin 

charge  its  lien,  and  therefore  in  an  ac-  v,    Phenix   Ins.   Co.,    118   N.    Y.  165; 

lionby  the  vendor  to  declaie  a  forfeiture  Breunich  v,  Weselman,  (N.  Y.  1885)1 

for  default  in  payment  of  interest,  a  Cent.  Rep.  11. 

plea  of  tender  before  suit  brought  need  Where  a  proper  tender  is  made,  un- 

not  be  accompanied  by  payment  into  der  the  terms  of  a  mortgage,  for  the 

court.     Hill  V,  Carter,  loi  Mich.  158.  purpose  of  releasing  a  portion  of  the 

In  Minnesota  the  principle  that  a  ten-  mortgaged  premises,  such  tender  will 

der  of  the  amount  due.  even  after  de-  not  effect  a   release  unless  it  is  kept 

fault,  discharges  the  lien  of  a  mort-  good,  and  the  amount  paid  into  court, 

gage,  and  makes  it  unnecessary  to  pay  Werner  v.  Tuch,  127  N.  Y.  217;  Smith 

the  money  into  court,  applies  to  chattel  v.  Black,  9  Colo.  App.  64. 
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conveyance,  a  plea  setting  up  a  tender  of  the  amount  due  after 
the  law  day  must  be  kept  good  by  payment  into  court. ^ 

f.  Rule  in  Equity  —  in  o«i«rU.  —  According  to  some 
decisions,  payment  into  court  by  a  plaintiff  or  defendant  who 
alleges  a  tender  is  as  necessary  in  equity  as  at  law ;  but  there  are, 
no  doubt,  exceptions  to  this  rule,'  and  in  many  jurisdictions  it 

1.  Frank  v.   Pickens,  69  Ala.   369;  114  Ind.   84;  Jarboe  v.   McAtee,  7  B. 

Maubews    v,    Linisay,    20   Fla.   962;  Mon.  (Ky.)  282;  Taylor  v.  Reed,  5  T. 

Grain  v.  McGoon,  86  111.  431;  Blain  v.  B.  Mon.  (Ky.)36;  Shields  v.  Lozear,  22 

Foster.  33  111.  App.  297:  Dunbar  v,  De  N.  T.   Eq.  447;  Simpson  v.  Sparkman, 

Boer,  44   III.   App.  617;    Marshall   v,  12  Lea  (Tenn.)  360;  Rogers  v.  Tindall, 

Wing,  50  Me.  62:  Tompkins  v.  Batie,  90  Tenn.  356;  Shank  v,  Gtotl,  45  W. 

II  Neb.   147:  Shields  v,  Lozear,  22  N.  Va.  543:  Gilkeson  v.  Smith,  15  W.  Va. 

J.   Eq  447;  Stockton  v    Dundee  Mfg.  44;  Foster  v,  Fraser,  6  Montreal  Q.  B. 

Co.,  22  N.  J.  Eq.   56;  American  Net,  405. 

etc..  Go.  V.  Githens,  57  N.  J.  Eq.  539.  Plea  Striskoa  Oat.  — That  part  of  an 

In  Vorth  Carolina  the  Hen  of  a  moit-  answer  in  chancery  which  alleges  a  ten- 
gage  on  land  is  not  discharged  by  an  der  of  money  to  the  complainant  should 
unaccepted  tender  of  the  amount  due  be  stricken  out  if  the  money  is  not 
and  costs  unless  the  tender  is  kept  brought  into  coutt.  Con  well  v.  Clay- 
good  and  the  money  is  paid  into  court,  pool,  8  Blackf.  (Ind.)  124;  Morrison  v. 
Otherwise  its  only  effect  is  to  stop  in-  Jacoby,  114  Ind.  84. 
terest  and  costs  accruing  after  the  ten-  Demnrrvr  for  Vailnre  to  Pay  Into  Court 
der.     Parker  v.  Beasley,  116  N.  Car.  i.  —  In   Rogers  v,  Tindall,  99  Tenn   356, 

Tho  Old  Misionri  Bole  that  a  tender  which  was  a  suit  to  redeem  from  an 

made  on  the  law  day  of  a  mortgage,  execution    sale,    where    the    plaintiff 

and  refused,  discharges  the  Hen  of  the  alleged   a  tender  before   suit,   it  was 

mortgage,   has   been   changed   by  the  held  that  his  failure  to  bring  the  money 

Missouri  statute  under  which  a  tender  into  court  was   matter    of    demurrer, 

of   the   amount   due  on  the  mortgage  Cicm/tfr^  Polk  </.  Mitchell,  S5  Tenn.  634. 

does    not    extinguish    the    mortgage  Whoro  a  Yondoo  nndor  a  Tltlo  Bond 

security,  but  only  stops  the  accruing  Sooki  a  Dooroo  for  Titlo,  he  must  tender 

of  interest,   unless  the  tender  is  kept  and  bring  the  unpaid  purchase  money 

good  by  deposit  in  court,  in  which  case  into  court  before  he  can  obtain  such 

the  defendant   is  also    relieved   from  decree.     In  such  a  case  the  rule  that 

costs.     The  same  rule  applies  to  a  tax  tender  on  the  day  mentioned  in   the 

bill,    and    therefore   a   tender  of    the  condition  of  a  mortgage  discharges  the 

amount  due  on  such  a  bill  without  a  mortgage  lien  without  payment   into 

deposit  does  not  discharge  the  lien  on  court    does    not    apply.      Schearff    r. 

such  a  bill,  but  only  estops  the  running  Dodge,  33  Ark.  340. 

of  interest.     McGuire  v.  Brockman.  58  8iitt  to  Bodoom  from  Mortgago.  —  In 

Mo.  App.  307;  Landls  v.  Saxton,  89  Mo.  Alabama  a  payment  of  the  money  into 

375.      And   see   Woolner   r.  Levy,  48  court  is  essential  to  the  sufficiency  of  a 

Mo.  App.  469.  tender  by  the  mortgagor  seeking  to  ex- 

In  Illinois  it  is  held   that  a  tender  ercise  his  statutory  right  of  redemption 

made  after  default  in   payment  of  a  after  foreclosure.    Beatty  r.  Brown,  loi 

chattel  mortgage  must  be   kept  good  Ala.  695;  Spoor  t/.  Phillips,  27  Ala.  193; 

in  order  to  give  the  mortgagor  aright  Trimble  v,  Williamson,  49  Ala.   525; 

to  maintain  trover.     Blain  z/.  Foster,  33  Alexander  v.   CaldweH.   61   Ala.  543: 

111.  App.  297.  CaldweH  v.  Smith,  77  Ala.  157:  Slocks 

Likewise  in  an  action  of  replevin  to  v.  Young,  67  Ala.  341;  Beebe  c.  Bux- 

recover  cattle  taken  while  trespassing  ton,  99  Ala.  117. 

on  the  defendant's  land,  a  tender  by  Bui   it  seems  that  the  rule  is  other- 

the  plaintiff,  in  order  to  discharge  the  wise  where  the  blH  is  one  to  enforce 

defendant's  lien  on  the  cattle,  must  be  the  equitable  right  of  redemption  which 

accompanied  by  payment  into  court,  exists  before  foreclosure.       Beebe    v, 

Dunbar  v.  De  Boer,  44  111.  App.  617.  Buxton.  99  Ala.  117. 

S.  Bennitt  v.  Wilmington  Star  Min.  In  McCaHey  v.  Otey,   90  Ala.  302, 

Co.,  119  III.  9;  Conwell  v.  Claypool.  8  which  was  a  suit  in  equity  to  enjoin  a 

Blackf.  (Ind.)  124;  Morrison  cr.  Jacoby.  threatened  sale  of  land  under  a  power 
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is  held  that  payment  into  court  may  be  provided  for  by  making 
the  decree  conditional  thereon,  or,  in  other  words,  that  the 
plaintiff's  failure  to  pay  the  money  tendered  into  court  at  the 
time  of  filing  his  bill  does  not  deprive  him  of  his  right  to  relief, 
provided  he  offers  or  is  willing  to  do  so  at  the  time  when  the 
decree  is  rendered.* 

of  sale  contained  in  a  mortgage,  and  to  defense  to  an  action  of  ejectment 
procure  a  redemption  and  account,  it  against  him,  it  is  no  ground  of  objec- 
was  tield  that  payment  of  the  money  tion  that  he  has  not  deposited  the  un- 
into  court  was  not  essential  to  the  paid  purchase  money  in  court  upon  the 
equity  of  the  bill  as  a  bill  for  redemp-  filing  of  his  answer,  since  in  such  a 
tion  or  to  restrain  the  execution  of  the  case  the  making  and  maintaining  of  a 
power  of  sale,  but  was  material  only  as  tender  are  not  necessary  to  the  main- 
bearing  on  the  question  of  costs  and  tenance  of  such  a  defense.  Irvine  v, 
payment  of  interest.  Hawkins,  20  Nev.  384. 

In  Maine  the  question  whether  or  In  an  Action  to  Enjoin  the  Transfer  of 
not  a  mortgagor  who  has  made  a  ten-  a  Lease,  where  the  plaintiff  alleged  a 
der  before  filing  a  bill  to  redeem  must  tenderof  the  sum.due  to  the  defendant, 
bring  the  money  into  court  is  un-  but  this  sum  was  not  paid  into  court, 
decided.  Richards  v.  Pierce  52  Me.  it  was  held  that  this  did  not  defeat  the 
560.  action,  but  only  went  to  the  question  of 
In  Missouri  in  an  equitable  proceed-  interest  and  costs.  Lewis  v,  Wilson, 
ing  to  set  aside  a  sale  under  a  mort-  (Supm.  Ct.  Gen.  T.)43  N.  Y.  St.  Rep.  34. 
gage,  and  to  be  allowed  to  redeem,  on  Where  No  Recovery  of  Money  Is 
payment  of  the  balance  due  the  mort-  Sought,  —  In  Whelan  r.  Reilly,  61  Mo. 
gagee,  it  is  not  necessary  that  the  peti-  565,  which  was  a  suit  in  equity  to  set 
tion  should  allege  a  tender  of  the  aside  a  sale  under  a  deed  of  trust, 
amount  due,  or  that  the  money  be  paid  wherein  it  was  held  that  (he  plaintiff 
into  court.  Kline  v.  Vogel,  90  Mo.  239.  need  not  keep  his  tender  good  by  pay- 
In  West  Virginia  where  a  mortgagor  ing  the  money  into  court,  the  court 
seeking  to  redeem  from  a  mortgage  re-  said:  "But  it  is  claimejl  that  the 
lies  upon  a  lender,  he  must  bring  the  plaintiff  has  lost  (he  benefit  of  his  (en- 
money  into  court  with  his  bill;  other-  der,  by  failing  (o  pay  the  money  into 
wise  it  is  unavailing.  Shank  v.  Groff,  court.  No  objection  on  this  score  was 
45  W.  Va.  543.  made  in  the  court  below,  and  if  made 
Exceptions  to  the  Bole —  Where  In-  would  hardly  have  been  tenable.  The 
dcMeiiness  Is  Conditional.  —  Where  the  proposition  is  doubtless  a  correct  one 
indr^btedness  of  the  party  pleading  the  when  applied  to  a  formal  plea  of  ten- 
tender  is  unconditional,  the  money  der  in  an  action  at  law  brought  to  re- 
must  be  paid  into  court;  but  a  vendee  cover  a  debt  (2  Gieenl.  £v.,  §  600); 
suing  for  specific  performance  of  a  con-  but  is  scarcely  applicable  to  a  case  of 
tract  to  convey  land,  who  pleads  a  ten-  this  kind,  where  no  recovery  of  money 
der  of  the  purchase  monev  to  the  is  asked  on  either  side,  but  equitable 
defendant  before  suit  brought,  need  relief,  on  the  ground  that  the  sale 
no(  pay  the  money  ln(o  court,  since  the  should  not  have  occurred  under  the  cir- 
indebtedness  in  such  a  case  is  condi-  cumstances  detailed  in  the  petition  and 
tional  and  dependent,  as  the  plaintiff  is  established  by  the  evidence.'' 
unier  no  liability  10  make  the  payment  Suit  for  Specific  Performance,  —  In 
on  the  land  until  the  defendant  is  pre*  Ohio,  in  a  suit  for  speci^c  performance 
pared  and  willing  to  make  a  deed  of  a  contract  to  convey  land,  where  the 
(these  stipulations  being  made  concur-  purchase  money  although  duly  ten- 
rent  and  simultaneous  by  the  contract),  dered  was  not  brought  into  court,  it 
In  such  a  case  the  plaintiff  is  only  re-  was  held  that  the  complainant  should 
quired  to  pay  (he  money  on  obtaining  have  a  decree,  but  without  costs.  Gal- 
title  by  deed  or  decree.  McDaneld  v.  loway  v.  Barr,  12  Ohio  354;  Dustin  v, 
Kimbrell,  3  Greene  (Iowa)  335;  Wood  Newcomer,  8  Ohio  49. 
V.  Rabe,  52  N.  Y.  Super.  Ci.  479.  1.  Alabama,  —  Miller   v,    Louisville, 

Where   Tender    Was    Unnecessary, —  etc.,  R.  Co.,  83  Ala.  274. 

Where  the  vendee  of  land  seeks  to  en-  Georgia,  —  Kerr  v,  Hammond,  97  Ga. 

force  bis  rights  by  way  of  an  equitable  567. 
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Profert  of  Dood.  —  By  the  weight  of  authority,  a  vendor  who  seeks 
specific  performance  of  a  contract  for  the  sale  of  land,  if  he 
alleges  a  tender  of  a  deed,  must  bring  the  deed  into  court  with 
his  bill.  > 

Whiro  PUlntiff  OiBnn  to  Do  Equity. — The  rule  requiring  payment 
into  court  in  equity  as  well  as  at  law  can,  at  most,  apply  only  to 
cases  where  a  technical  tender  is  pleaded,  and  has  no  application 
to  a  case  where  the  plaintiff  merely  offers  in  his  bill  to  do  equity.* 

8.  To  What  Court  or  Officer  Payment  Should  Be  Made.  —  The 
money  should  be  paid  to  the  particular  officer  of  the  court  who 
is  authorized  to  receive  such  deposits,  and  payment  to  any  other 
person  is  ineffectual.* 

Illinois.  —  Webster  r.  French,  ii  III.  Spann  v.  Sterns,  i8  Tex.  556;  Maloney 

254;  Livingston  County  v.  Henneberry.  v,  Eaheari,  81  Tex.  281. 
41  III.  180;  Johnson  v.  Huling,  127  lU.        8.  Payment  to  Beferee. —  Xn  New  York 

14;  Glos  V.  Goodrich,  175  III.  20.  ii    has   bpen   held   that   payment  to  a 

Indiana, — Lynch  v.  Jennings,  43  Ind.  referee  apon  a  trial  before  him  is  not 

286;    Fall  tr.   Hazelrigg,   45   Ind.   576;  payment  into  court.     Becker  v.  Boon, 

Ruckle  t'.  Barbour, 48  Ind.  274;  Coombs  61  N.  Y.  317. 
V.  Carr,  55  Ind.  303.  Judge  or  Clerk.  —  The  Kansas  statute 

Iowa.  —  Hayward     v.    Muilger,     14  (Gen.  Stat.  Kan.,  c.  95,  §  131)  regulat- 

Iowa  516;  Cone  v.  Wood,  108  Iowa  260.  ing  the  payment  of  money  into  court 

Massachusetts.  —  Irvin  v.  Gregory,  13  does  not  provide  that  it  shall  be  paid  to 

Gray  (Mass.)  215.  the  clerk  of  the  court,  but  says  that  it 

Mississippi.  —  American  Freehold  shall  be  paid  to  the  court;  and  there- 
Land,  eic.»  Co.  V.  Jefferson,  69  Miss,  fore,  where  a  party  has  alleged  a  ten- 
770.  dsr  and  paid  the  money  into  court,  a 

Nevada.  —  Irvine     v.    Hawkins,    20  refusal  of  the  judge  to  pay  such  money 

Nev.  384.  over  to  the  clerk  is  not  error.     Arthur 

Wisconsin.  —  Brei  ten  bach  v.  Turner,  v.  Arthur.  38  Kan.  692. 
18  Wis.  140;  Mankel  V.  Belscamper,  84        Constable  of  Township.  —  In  Missouri 

Wis.  218.  payment  in  pursuance  of  a  tender  un- 

United  ^/tf/^.  —  Cheney     v.    Libby,  der  Rev.  Stat.  1889.  §§  6210-6212  (Rev. 

134  U.  S.  r)8;  Cheney  v.  Bilby,  (C.  C.  Stat.    1889,  §§  3942-3944),   should   be 

A.)  74  Fed.  Rep.  52.  made  to  the  constable  of  the  township 

Vneonditional  Decree  Erroneons.  —  In  in  which  the  suit  is  brought.     Voss  v. 

an  action  to  foreclose  a  vendor's  lien,  McGuire.  26  Mo.  App.  452. 
where  the  defendants  allege  a  tender        Where    the    action    is   removed   by 

of    the    amount  due   before  suit,  and  change   of   venue   from   one    justice's 

their  present   willingness   to  pay  the  court  to  another,  Ihe  defendant  may 

same,  but  do  not  bring  the  money  into  deposit  the  money  with  the  constable 

court,  an  unconditional  decree  direct-  of  the  court  to  which  the  action  Is  re« 

ing  the  plaintiff  to  convey  the  property  moved.     Griffith   v,   Jackson,   45   Mo. 

to  the  defendants  is  erroneous;  the  de-  App.  165. 

cree  should  provide  for  a  deposit  of  the        In  the  Federal  Courts  —Where  Appeal 

money  with  the  clerk  of  the  court  bv  a  Is  Taken.  —  The  Circuit  Court  of  Ap- 

designated  day,  and  for  the  execution  peals  has  no  control,  pending  an  ap- 

of  a  proper  conveyance  by  the  plaintiff  peal  from  a  district  court,  over  money 

within  a  limited  time  thereafter,  and  deposited  in  the  latter  court  in  pursu- 

for  a  foreclosure  of  the  contract  in  case  ance  of  a  tender,  nor  has  it  any  control 

the  defendants  fail  to  bring  the  money  over   the  district  court    in   regard   tb 

into  court  as  directed.     Clark  v.  Neu-  such  money,  except  when    the  cause 

mann,  56  Neb.  374.  is   reviewed    and   determined  and  re- 

1.  Goodwine  v.  Morey,  iii  Ind.  68;  manded  for  further  proceedings  in  pur- 
Melton  V.  Coffelt.  59  Ind.  310;  Wood  suance  of  the  determination.  Pending 
V.  Walker,  92  Va.  24.  the  appeal  the  money  remains  in  the 

S.  Morrison  v.  Jacoby,  114  Ind.  84;  district  court.   Mign ano  v.  Mc Andrews, 

Gardner    v.    Rundell,    70   Tex.    453;  (C.  C.  A.)  $6  Fed.  Rep.  300. 
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3.  Time  of  Payment.  —  As  a  general  rule,  the  payment  into 
court  must  be  made  at  the  time  when  .the  pleading  setting  up 
the  tender  is  filed.*  Where  the  action  is  originally  brought  in  a 
justiceV  court,  the  money  must  be  produced  in  that  court,  and 
in  case  of  an  appeal  it  should  also  be  paid  into  the  appellate 
court.* 

4.  Amount  of  Payment.  —  The  amount  paid  into  court  should 

Clerk    Estopped   to   Deny   Ueoeipt   of  fendant  relies  upon  a  tender  before 

Money.  —  In  a  suit  for  (he  cancellation  suit,  he  should  keep  it  good  by  paying 

of  a  mortgage,  where  the  clerk  made  the  amount  into  court  at  the  commence- 

an  entry  in  the  journal  reciting  the  re-  ment  of  the  action  and  alleging  that 

ceipt  by  him  of  money  paid  into  court  fact    in    the    answer.     Payment    into 

by   the    plaintiff,   in    pursuance  of  a  court  on  the  day  of  the  trial  is  too  late 

tender  of  the  amount  due  on  the  mort-  to  stop  the  running  of  interest  and  the 

gage,  it  was  held  that  after  the  rendi-  costs  of  the  action.     Heywood  Boot, 

tion  of  a  decree  for  cancellation  of  the  etc.,   Co.   v.   Ralph,   82  Hun  (N.   Y.) 

mortgage,  he  was  estopped  by  such  418. 

journal  entry  to  deny  that  he  received  But  where  the  agreement  is  ezecu- 
the  money,  at  least  as  against  the  de«  tory  and  the  acts  of  both  parties  are  to 
fendant  to  whom  the  money  had  been  be  concurrent,  as  where  one  is  to  make 
adjudged,  and  that  proceedings  should  a  deed  and  the  other  to  pay  the  pur- 
be  taken  against  him  and  his  sureties  chase  money,  it  is  sufficient  for  the 
to  enforce  payment  before  any  motion  party  making  a  tender  to  bring  the 
was  made  to  amend  the  judgment  money  into  court  on  the  trial.  Henry 
so  as  to  decree  a  foreclosure  of  the  v,  Raiman,  25  Pa.  St.  354. 
mortgage  instead  of  its  cancellation.  2.  Brooks  v.  Lawyer,  61  111.  App. 
Thompson  v.  St.  Joseph,  etc..  Loan,  366;  Seibert  v,  Kline,  i  Pa.  St.  38; 
etc.,  Assoc,  23  Kan.  209.  Keys  v,   Roder,    i   Head  (Tenn.)  19; 

1.  Commercial    Bank  v.  Crenshaw,  Sargent  v.  Slack,  47  Vt.  674;  Chipman 

103  Ala.  497;  Franklin  v.  Ayer,  22  Fla.  v.  Bates,  sVt.  143;  Woodcocks.  Clark. 

654;  Brickett  v.  Wallace,  98  Mass.  528;  18  Vt.  333. 

Warren  v,  Nichols,  6  Met.  (Mass.)  261;  If  the  plaintiff  has  an  opportunity  to 

Sargent  v.  Slack,  47  Vt.  674;  Woodcock  plead  a  tender  in  a  justice's  court  he 

v»  Clark,  18  Vt.  333;  Hassam  v.  Has-  must   also  pay  the   money   into  that 

sam,  22  Vt.  516.  court,  but  where  the  circumstances  of 

In  Kansas  the  statute  (Gen.  Stat.,  c.  the  case  are  such  that  he  has  no  oppor- 

95>  §  131)  provides  that  it  shall  not  be  tunity  to  set  up  the  tender  until  after 

necessary,  where  a  tender  is  pleaded,  the  action  is  brought  up  by  appeal,  it 

to  deposit  the  money  so  tendered,  un-  is  sufficient  if  he  then  pays  the  money 

til  the  time  of  trial  or  when  ordered  by  into  the  appellate  court.     Hassam  v. 

the  court.     Under  this  statute  it  is  not  Hassam,  22  Vt.  516. 

necessary  that  the  money  should  be  A  Seasonable  Time  Mnit  Be  Allowed  to 

deposited   when  the  pleading  is  filed,  the  defendant  for  bringing  into  court 

German  American  Ins.  Co.  t'.  Johnson,  money  which   he   has  tendered;    and 

4  Kan.  App.  357;  Arthur  v,  Arthur,  38  where  a  defendant  has  made  a  tender 

Kan.  692.  and  paid  money  into  a  justice's  court. 

In  Maine  a  tender  can  only  be  kept  and  the  plaintiff  appeals  from  the  judg- 
good  by  payment  of  the  money  into  ment  rendered  by  the  justice,  the  de- 
court  upon  the  first  day  of  the  term,  fendant  must  likewise  be  given  a 
Gilpatrick  z>.  Ricker,  82  Me.  185;  Pills-  reasonable  time  in  which  to  pay  the 
bury  f.  Willoughby,  61  Me.  274;  Reed  money  into  court  on  the  appeal.  If,  in 
V,  Woodman,  17  Me.  43.  such  a  case,  the  justice  fails  to  turn 
•  In  Yermont,  where  an  action  of  book  over  the  money  deposited  with  him  to 
account  is  brought  in  the  county  court  the  clerk  of  the  circuit  court,  the  de« 
the  money  should  be  paid  to  the  au-  fendant  cannot  be  held  liable  for  such 
ditor,  and  sent  by  him  to  the  court  with  failure  in  the  absence  of  any  showing 
his  report.  Sargent  v.  Slack,  47  Vt.  that  he  did  not  exercise  reasonable  dili- 
674;  Woodcock  2/.  Clark,  18  Vt.  333.  gence  in  procuring  an  order  upon  the 
Compare  Pratt  v,  Gallup,  7  Vt.  344.  justice  to  send  up  the  money.     Waide 

Payment  on  the  Trial.  —  Where  the  de-  v.  Joy,  45  Iowa  282. 
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be  the  same  as  that  tendered,*  but  it  is  not  necessary  that  the 
identical  money  which  was  tendered  should  be  paid  in.'  Where 
the  tender  consisted  of  a  check,  the  party  pleading  it  may  pay 
the  amount  thereof  in  money  without  producing  the  check  itself ; ' 
but  there  is  a  conflict  of  authority  as  to  whether  the  production 
in  court  of  a  certificate  of  deposit  in  a  bank  is  sufficient  to  keep 
a  tender  good.* 

5.  Vecesiity  to  Keep  Money  Intact  Pending  Payment  into  Court  — 
Since  the  identical  money  tendered  need  not  be  paid  into  court, 
it  is  generally  held  that  the  party  who  made  the  tender  may  use 
such  money  as  his  own  during  the  interval  between  its  refusal 
and  the  payment  into  court,  provided  he  is  always  ready  to  pro- 
duce an  equal  amount  if  called  upon  to  do  so,^  but  in  New  York 
the  rule  seems  to  be  otherwise* 

1.  Martin  v.  Bott,  17  Ind.  App.  444;  Gontra.  — A  deposit  with  the  clerk  of 

Ausem  v,  Byrd,  6  Ind.  475;  Moon  v,  the  court  of  a  certificate  of  deposit  in  a 

Martin,  55  Ind.  218.  bank  for  an  amount  tendered,  payable 

In  an  action  of  replevin  where  the  to  the  order  of  the  clerk,  is  not  a  suffi- 

exact  amount  tendered  by  the  plaintiff  cient  payment  into  court  to  support  a 

was  paid  into  court,  but  the  constable,  plea  of  tender,  especially   where   the 

through  a  mistake,  offered  to  pay  over  bank    is    owned   by   the  person   who 

to  the  defendant  a    smaller  amount,  makes  the  tender.    Smith  v.  Merchants, 

which  the  latter  refused,  and  the  con-  etc..  Bank,  14  Ohio  Cir.  Ct.  199,  8  Ohio 

•table  afterwards  sought  for  the  defend-  Cir.   Dec.    176.      See  also  Gradle  v, 

ant  in  order  to  pay  him  the  balance,  Warner,   140   111.    123:    Dougherty    v, 

but  could  not  find  him,  it  was  held  on  Hughes,  3  Greene  (Iowa)  92. 

appeal  that  the  tender  had  been  kept  6.  Lough  ridge  v.  Iowa  L., etc. » Assoc, 

goo  J.     Nelson  v.  Smith,  26  111.  App.  57.  84  Iowa  141;  Colby  v.  Stevens,  38  N. 

If  Too  Kach  Has  Been  Tendered,  it  H.  191 ;  Curtiss  tf.  Greenbanks,  24  Vt. 

is  not   necessary  to  bring  into  court  536. 

the  whole  amount  tendered,  but  only  Depodt  in  Bank.  —  Where  a  motion 

so  much  as  is  actually  due.     Abel  v,  to  set  aside  a  default  was  granted  on 

Opel,  24  Ind.  250.  the  condition  that  the  defendant  pay 

S.  Grand    Rapids,    etc.,    R.   Co.   v.  costs  and  the  attorney's  fee  within  ten 

Diether,   10  Ind.  App.   206;   Colby  v,  days,  and  the  amount  was  tendered 

Stevens,  38  N.  H.  191;  Michigan  Cent,  and  refused  within  the  time  limited, 

R.  Co.  V,  Dunham,  30  Mich.  128;  Cur-  and   thereafter  the  plaintiff  appealed 

tiss  V,  Greenbanks,  24  Vt.  536;  Thomp-  from  the  order,  and  after  the  same  had 

son  V.  Lyon,    ^o  W.  Va.  87.     Contra^  been  affirmed   a    second    tender    was 

Bissell  V,  Hey  ward,  96  U.  S.  580.  made  and  refused  within  ten  days  after 

Where  the  contract  provides  for  pay-  the  filing  of  the  remittitur,  and  no  sub- 
ment  in  a  certain  kind  of  money,  and  sequent  demand  was  made  bv  the 
such  money  is  depreciated  or  not  legal  plaintiff,  and  before  finally  moving  to 
tender  at  the  time  when  the  tender  is  set  aside  the  default  the  defendant  de- 
set  up,  the  defendant  may  nevertheless  posited  the  amount  tendered  in  court, 
bring  into  court  the  identical  money  or  ft  was  held  that  the  tender  had  been 
notes  which  he  tendered.  Gilkeson  v,  kept  good  and  the  case  was  not  one 
Smith,  15  W.  Va.  44.  which  required  a  tender  and  deposit  in 

8.  Wright  V,  Robinson,  84  Hun  (N.  a  bank  and  notice  thereof  under  section 

Y.)  172.  1500  of  the  Civil  Code.     Wolff  v.  Cana- 

4.  Certiiloato  of  Deposit  SnAoient.  —  A  dian  Pac.  R.  Co.,  123  Cal.  535. 

tender  is  kept  good  although  no  money  6.  Riley  v.  Cheesman,  75  Hun  (N. 

is  paid  to  the  clerk  of  the  court  in  pur-  Y.)  387;  Wright  v.  Robinson,  84  Hun 

suance  thereof,  where  this  is  because  (N.  Y.)  172:  Murphy  v.  Gold,  etc.,  Tel. 

he  prefers  a  certificate  of  deposit,  and  Co.,  (N.  Y.  City  Ct.  Tr.  T.)  3  N.  Y. 

where  the  money  is  at  all  times  sub-  Supp.  804;  W.  D.  Wilson  Printing  Ink 

ject  to  his  order  and  under  his  control.  Co.  v.  Ford,  (N.  Y.  City  Ct.  Gen.  T.)  26 

Steckel  v.  Staadley,  107  Iowa  694.  N.  Y.  Supp.  538.    The  last  case,  how« 

679  Volume  XXL 


AoeepUnee  and  Withdrawal  TENDER.  of  Money  Paid  into  Court. 

6.  Vecessity  for  Order  Anthorizing  Payment  into  Court.  —  In  some 
jurisdictions  it  is  held  that  payment  into  court  in  pursuance  of 
a  tender  made  pending  suit  is  of  no  avail  unless  authorized  by 
an  order  of  the  court ;  *  but  in  a  case  of  tender  before  suit  brought 
no  such  order  is  necessary.* 

7.  Waiver  of  Payment  into  Court.  —  Payment  into  court  may  be 
waived  by  accepting  and  taking  issue  on  a  plea  or  answer  alleg- 
ing tender,  and  going  to  trial  on  the  same  without  objection,*  or 
by  filing  a  replication  to  such  plea  or  answer,*  or  by  failing  to 
demur  to  a  bill  alleging  a  tender.*  As  a  general  rule,  the  objec- 
tion cannot  be  raised  for  the  first  time  on  appeal.* 

v.   AOGEPTAVCS  AND  WiTHDBAWAL  OF  MONET  PAID  INTO  COUBT 

—  1.  Withdrawal  by  Party  Making  Payment.  —  As  money  paid 
into  court  in  pursuance  of  a  tender  belongs  to  the  opposite  party 
at  all  events,  it  follows  that  the  party  paying  the  money  has  no 
right  to  withdraw  it.^ 

ever,  was  reversed  without  opinion  on  Wysong,  3  W.  Va.  46.     But  see  Claflin 

appeal    to  the   General   Term   of   the  v.  H awes,  8  Mass.  261,  holding  that  the 

Court    of  Common    Pleas,   26   N.   Y.  failure   to   pay   the  money  into   court 

Supp.  1 129.  may  be  talcen  advantage  of  even  after 

Where  a  debtor  starts  to  write  out  a  a  verdict  for  the  defendant, 

check  for  the  creditor,  but  the  latter.  In  Iowa  it   seems   that  the   plaintiff 

before  it  is  actually  made  out  and  ten-  does  not  waive  payment  into  court  by 

dered,  states  that  he  will  not  accept  the  joining  issue  alone,  but  only  where  he 

check,   it  is   not    necessary    that    the  also  goes   to  trial  without  objection, 

debtor  should   proceed  to  complete  the  Freeman  v.  Fleming,  5  Iowa  460,  dis- 

tender  or  to  keep  it  good;  if  he  brings  Hnguishing  Sheriden  v.  Smith,  2   Hill 

the  money  into  court,  when  sued,  and  (N.  Y.)  538. 

gives   notice   thereof,   it   is  sufficient.  Contra  in  JnBtioe*s  Coort.  —  By  plead. 

Link  V,  Mack,  (Supm.  Ct.  Spec.  T.)  25  ing  over,  a  plaintiff  waives  the  failure 

Misc.  (N.  Y.)  615.  to  pay  the  money  into  court;  but  in  a 

1.  Hammer  v,  Kaufman,  39  III.  87;  justice's  court,  since  there  aie  no  plead- 

Whittaker  v.  Belvidere  Roller  Mill  Co.  ings  subsequent   to  the   answer,  this 

55  N.  J.  Eq.  674.  rule  does  not  apply.    Johnson  v.  GiU 

Whero  Money  Is  Lost  or  Embenled.  —  lette,  (County  Ct.)  16  Misc.  (N.  Y.)  431. 

Where    money  is   deposited   with   the  4.  Gilpatrick   v.  Ricker,  82  Me.  185; 

clerk  of  the  court,  but  in  such  a  man-  Earle  v,  Earle,  16  N.J.  L.  273;  Ryerson 

ner  that  it  does  not  become  a  fund  of  v.  Kitchell,  2  N.  J.  L.  154;  Roosevelt 

the  court,  if  it  is  lost  the  loss  must  be  v.  New  York,  etc.,  R.  Co.,  (Supm.  Ct. 

sustained  by  the  party  making  the  de-  Spec.  T.)  30  How.  Pr.  (N.  Y.)  226. 

posit,  and  not  by  the  person  for  whom  5.  Rogers  v.  Tindall,  99  Tenn.  356; 

the  money  was  so  deposited  as  a  ten-  Polk  v.  Mitchell,  85  Tenn.  634. 

der.     Hammer  v.  Kaufman,  39  III.  87;  6.  Storer  v.  McGaw,  11  Allen  (Mass.) 

Sowie  V,  Holdridge,  25  Ind.  119.     And  527;  Weatherbee  v.  Kusterer,  41  Mich, 

the  rule  is  the  same  where  the  clerk  359. 

embezzles   the    money.      Commercial  7.  Lynch  v,  Jennings,  43   Ind.  276; 

Invest.  Co.  v.  Peck,  53  Neb.  204.  Gilpatrick  v.  Ricker,  82  Me.  T85;  Dunn 

S.  Neldon  v.  Root,  55  N.  T.  Ea.  608.  v.  Hunt,  76  Minn.   196;  Kansas  City 

8.  Storer  v,  McGaw,  11  Allen  (Mass.)  Transfer  Co.  v,  Neiswanger,   27  Mo. 

527;  Knight  V,  Beach,  (Supm.  Ct.  Gen.  App.  356;  Schnur  v,  Hickcox,  45  Wis. 

T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)24i;  Roose-  200;  Caesar  v.  Capell,  83  Fed.  Rep.  403. 

velt  V.  New  York,  etc.,  R.  Co.,  45  Barb.  Where  Tender  Was  Unneoessary.  —  The 

(N.   Y.)   554;    Platner  v.   Lehman,   26  patty  who  makes   the  tender  cannot 

Hun  (N.  Y.)  374;  Wood  v.  Rabe,  52  N.  claim  a  repayment  of  the  money,  even 

Y.  Super.  Ct.  479;   Smith  v.  Slosson,  though  it  be  a  case  where  no  tender 

89  Hun  (N.  Y.)  568;  Knoxville,  etc.,  R.  was  necessary  in  order  to  enable  him 

Co.  V,  Acuff,  92  Tenn.  26;  Shepherd  v.  to  maintain   his  action.     Hoffman  v. 
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8.  Withdrawal  by  Opponte  Party. — The  opposite  party » however, 
has  the  right  to  withdraw  such  money,^  and  if  the  amount  of 
the  tender  by  a  defendant  was  smaller  than  the  amount  claimed, 
and  the  tender  was  unconditional,  the  plaintiff  may  proceed  with 

Steinman,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Whtre  Jndgnunt  Ii  in  fftTor  of  ]>efMid- 

St.  Rep.  627;  Fox  t'.  Williams,  92  Wis.  ant.  —  Moaey    deposited    in  court  in 

320.  pursuance  of  a  tender  by  the  defendant 

Ezoeptions  to  Bnlo  —  Withdrawal  Al  becomes  the  property  of  the  plaintiff, 

lowed.  —  Where  a  plaintiff  has  deposited  even   though    he    is    afterwards   non- 

a  sum  of  money  m  court  as  a  tender,  suited,   or  a   verdict  or  judgment   is 

but  the  deposit  has  not  been  made  in  rendered  against  him;  and  he  has  the 

such  a  manner  as  to  make  the  money  a-  right  to  withdraw  it  from  court.     Mur- 

fund  of  the  court,  the  depositor  may  phy  v.  Gold,  etc.,  Tel.  Co.,  (N.  Y.  City 

withdraw  it   at  any  time    befoie   I  he  Ct.  Tr.  T.)  3  N.  Y.  Supp.  804;  Taylor 

court  has  recognized  it  as  a  fund  under  v,  Brooklyn  El.  R.  Co.,  119  N.  Y.  561; 

the  court's  control,  or  before  the  party  Stover  v.  Chasse,   (C.   PI.  Gen.  T.)  9 

to  whom  it  was  tendered  has  manifested  Misc.  (N.  Y.)  45. 

a  willingness   to  receive  it  upon   the  Olgootions to Amonnt Not Walyed.  —  By 

terms  on  which  it  was  deposited;  and  withdrawing   money   paid   into    court 

if  ii  has  been  so  withdrawn,  an  applica-  after  suit  brought  the  plaintiff  does  not 

tion  by  the  adverse  party  for  an  order  waive  an  objection  to  the  amount  of 

on  the  clerk  for  payment  is  too  late,  the  tender.     Murphy  z^.  Gold,  etc.,  Tel. 

Hammer  v.  Kaufman,  39  III.  87.     For  Co.,  (N.   Y.   City  Ct.  Tr.  T.)  3  N.  Y. 

other  instances  of  (exceptions   to  the  Supp.    804;     Murray    v,    Bethune,    i 

rule,  see  Dunn  7^.  Hunt,  76  Minn.  196;  Wend.  (N.  Y.)  191. 

Vail    V.   McMilUn.    17  Ohio  St.  617;  In   a   Suit  in  Admiralty  where    the 

Wright  V.  Young,  6  Wis.   127;  McCul-  claimant  has  paid  money  into  court  in 

lough  V,  Hellweg,  66  Md.  269.  pursuance  of  a  tender,  the  libelant  is 

Where  the  defendants  tendered  to  eniiiled  to  an  order  for  the  payment  to 
the  plaintiffs  a  certain  amount  before  him  of  such  money  before  the  trial 
suit  brought,  which  tender  was  refused,  of  the  issue.  Higbee  v.  Ninety-six 
and  at  the  time  of  the  trial  in  a  justice's  Hundred  Cases  of  Tomatoes,  59  Fed. 
court  the  tender  was  again  made  and  Rep.  783,  disapproving  Alexandria  v, 
refused,  and  the  money  was  placed  in  Patten,  i  Cranch  (C.  C.)  294. 
the  hands  of  the  justice,  and  pending  Notioo  of  Motion  to  Withdraw  Fondi.  — 
appeal  to  the  circuit  court  the  money  Where,  about  a  year  after  a  suit  had 
was  withdrawn,  the  tender  still  remain-  terminated,  a  motion  was  made  by  the 
ing  unaccepted,  and  finally  in  the  defendant  for  an  order  on  the  clerk  to 
circuit  court  the  money  was  again  pay  over  certain  funds  which  had  been 
tendered  and  refused,  after  which  it  deposited  with  him  by  the  plaintiff  as 
remained  with  the  clerk  until  the  a  tender  while  the  suit  was  pending,  it 
trial  was  completed,  and  thereafter  re-  was  held  that  the  plaintiff  was  entitled 
mained  unaccepted,  and  the  defend-  to  notice  of  such  motion  before  the 
ants  testified  on  appeal  that  they  had  order  could  properly  be  granted,  but 
been  at  all  limes  ready  to  pay  the  that  if  the  original  decree  in  the  case 
amount  of  the  tender  and  that  the  had  required  the  clerk  to  pay  the  money 
plaintiffs  could  have  taken  the  money  so  deposited  to  the  defendants,  such 
at  any  time  if  they  had  chosen  to  do  notice  would  not  be  required.  Ham- 
so,  it  was  held  that  the  tender  had  mer  v.  Kaufman,  39  111.  87. 
been  kept  good  and  that  the  defend.  Praetioo  nndor  New  Tork  Code.  —  Un- 
ants  were  entitled  to  costs.  Wagner  t/.  der  Code  Civ.  Pro.  N.  Y  ,  §  732.  a 
Heckencamp,  84  III.  App.  323.  plaintiff  may  take  out  of  court  money 

1.  Kerr   v.   Hammond,   97  Ga.  567;  deposited  by  the  defendant  In  pnrsu- 

Foster  v,  Mayer,  65  Hun  (N.  Y.]  610.  ance  of  a  tender,  whenever  he  elects. 

If  the  defendani  orings  the  money  and  need  not  watt  for  judgment;  but 

into  court  on  a  plea  of  tender,  the  plain-  his  acceptance  of  a  tender  and  with- 

tiff  may  take  it  out  though  he  replies  drawal  of  the  money  from  court  cannot 

that  the  tender  was  not  made   before  deprive  the  defendant  of  costs  already 

action  brought.     Le  Grew  f.  Cooke,  i  accrued,  and  although  there  is  no  rule 

B.   &   P.   332;  Reed  v.  Woodman,    17  which  requires  him  to  give  the  defend- 

Me.  43.  ant  notice  of  hit  acceptance,  if  he  does 

581  Volume  XXI. 


Sflbot  «f  TendAT  TENDER.  and  'HjmnX  into  Conit. 

his  action  to  recover  the  balance ;  ^  but  the  rule  is  otherwise 
where  the  tender  is  conditional  or  where  the  money  is  paid  into 
court  in  discharge  of  the  demand  sued  upon.* 

VI  Effect  of  Tevdeb  and  Patxent  iitto  Coubt  —  1.  As  an 
Admisflion  of  Liability.  —  Where  the  declaration  contains  only 
one  cause  of  action  specifically  set  forth,  a  plea  of  tender  by  the 
defendant  operates  as  a  conclusive  admission  of  every  fact  which 
the  plaintiff  would  be  bound  to  prove  in  order  to  maintain  his 
action,  but  when  the  declaration  is  general  such  a  plea  admits 
only  some  contract  or  liability  of  the  kind  alleged.'     In  all  cases, 

not  give  such  notice  the  defendant  has  Seaton  v.  Benedict,  5  Bing.  187,  15  E. 

a  right  to  go  on  with  the  defense  of  the  C.  L.  411. 

action,  even  if  the  money  has  been  Dluitratioiis  of  the  Bole.  —  In  an  ac- 

withdrawn,  and  is  entitled  to  full  costs  tion  to  recover  damages  resulting  from 

if  the  action  is  afterwards  dismissed  defects  in  a  highway,  a  plea  of  tender 

at  the  trial.     Mela  v.  Geis,  (Marine  Ct.  precludes  the  defendant  from    intro- 

Tr.  T.)  3  Civ.  Pro.  (N.  Y.)  152.  ducing  evidence  of  carelessness  on  the 

1.  Supply   Ditch  Co.   v»   Elliott,    10  part  of  the  plaintiff,  either  as  to  the 

Colo.  327;  Hubbard  v,  Knous,  7  Gush,  merits  of  the  case  or  in  mitigation  of 

(Mass.)  556;  Wells   v,   Robb,  9  Bush  damages.     Bacon  v,  Charlton,  7  Cush. 

(Ky.)  26:  Columbia  Bank  v.  Souther-  (Mass.)  581. 

land,  3  Cow.  (N.  Y.)  336;  Johnston  v.  Where  the  defendant  in  an  action  for 

Columbian  Ins.  Co.,  7  Johns.  (N.  Y.)  goods  sold  pleads  a  tender,  he  cannot 

315;  Spalding  t/.  Vandercook,  2  Wend,  subsequently  claim  that  the   plaintiff 

(N.  Y.)43i;  Beil  v.  Supreme  Council,  sold  the  goods  merely  as  agent  for  a 

etc,  42  N.  Y.  App.  Div.  168.  third  person.     Noble  v.  Fagnani,  162 

In  McKercher  v.  Curtis,  35  Mich.  478,  Mass.  275. 

which  was  an  action  in  a  justice's  court  After  pleading  a  tender,  the  defend- 

for  unliquidated  damages,  where  the  ant  cannot  object  to  the  form  of  the  ac- 

defendant  made  a  tender  of  a  certain  tion.  Bailey  v.  Bucher,  6  Watt8(Pa.)74. 

sum  on  the  trial,  and,  on  its  being  re-  In  an  action  against  a  railroad  com- 

fused,  paid  the  money  into  court,  it  pany  for  injury  to  animals,  where  the 

was  held  that  an    acceptance  by  the  defendant  pleads  a  tender  it  thereby 

plaintiff  of  this  money,  after  judgment  admits  that  the  plaintiff  owned  the  ani- 

and  appeal,  did  not  bar  the  recovery  of  mals  injured.     Scott  v,  Chicago,  etc., 

a  larger  sum  under  the  pending  issue  R.  Co.,  78  Iowa  199:  Wright  t/.  Howell, 

upon  the  appeal.  35   Iowa  288;  Babcock  v.   Harris,   37 

8.  Gardner  v.   Black,   98   Ala.   638;  Iowa  409;  Taylor  v,  Chicago,  etc.,  R. 

Hanson  v.  Todd,  95  Ala.  328;  Lynch  v.  Co.,  76  Iowa  753. 

Jennings,  43  Ind.  288;  Wells  v.  Robb,  In  an  action  of  replevin  brought  to 

9  Bush.(Ky.)  26;  Haeussler  v,  Duross,  recover  cattle  taken  while  trespassing 

14  Mo.  App.  103;  Turner  v,  Lee  Gin,  upon  the  land  of  the  defendant,  a  plea 

etc.,  Co.,  98  Tenn.  604.  of  tender  by  the  plaintiff  under  Starr  & 

Contra  —  Conditioiis    Immaterial.  —  In  Curt.  Annot.  Stat.  III.  (1896),  c.  135, 

Beil  V.  Supreme  Council,  etc.,  42  N.  Y.  par.  6,  admits  liability  for  the  injury 

App.    Div.   168,   which  was  a  case  of  complained  of.    Miller  v.  Gable,  30  111. 

tender  and  payment  into  court  under  App.  578. 

Code  Civ.  Pro.,  §S  731-734,  it  was  held  A  plea  of  tender  prevents   the   de- 

that  the  plaintiffs  acceptance  of  the  fendant  from  moving  in  arrest  of  judg- 

tender  did  not   destroy   his   right    to  ment  on  the  ground  that  the  plaintiff's 

proceed  with  the  action  to  recover  a  petition  does  not  state  a  cause  of  action, 

balance  which  he  claimed  to  t>e  due,  Wilson   v.   Chicago,   etc.,   R.   Co.,   68 

notwithstanding  the  conditions  upon  Iowa  673.     Compare  Letclier  v.  Taylor, 

which  the  fender  was  made,  or  the  con-  Hard.  (Ky.)  85. 

ditions  in  the  order  of  the  court  under  Where  Several  Issues  Are  Baised  by  the 

which  the  money  was  paid  in.  Pleadings,  and  a  tender  pleaded  by  the 

8.  Bacon  v.  Charlton,  7  Cush.  (Mass.)  defendant   has  application   to  one  of 

581;  Bouve  V.  Cottle,  143  Mass.  310;  them    only,   the  other  issues    remain 

Willis  V,  Langridge,  2  Hurl.  &  W.  250;  for  trial  in  the  same  manner  and  to 
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however,  the  plea  admits  that  the  amount  tendered  is  due.^     But 

a  defendant  who  in  his  answer  has  offered  to  pay  the  principal 
sum  due  on  a  debt  and  lawful  interest  is  not  precluded  from 
striking  out  such  offer  and  relying  on  the  defense  of  usury,  on  a 

the  same  extent  as  if  no  tender  had  Y.)  431;  Johnston  v,  Colombian  Ins. 

been  pleaded.     Wolmerstadt  z/.  Jacobs,  Co.,  7  Johns.  (N.  Y.)  315;  Johnson  r. 

61  Iowa  374.  Gillette,  (County  Ct.)  16  Misc.  (N.  Y.) 

NotVooonarllyAdaiistionof  AUOronnds  431;  Livingston  v.  Harrison,  2  E.  D. 

of  Eaoof  ery.  —  A  tender  admits  that  the  Smith  (N.  Y.)  197;  Stover  v,  Chasse, 

amount  so  tendered  is  due,  but  it  does  (C.   PI.   Gen.  T.)  9  Misc.  (N.  Y.)  45; 

not  necessarily  admit  all  the  alleged  Wilson  r.   Doran,  39  Hun  (N.  Y.)  91; 

grounds  of  recovery.     Griffin  v.  Harri-  Roosevelt  v.  New  York,  etc.,  R.  Co., 

man,  74  Iowa  436.  45  Barb.  (N.  Y.)  554;  Eaton  r.  Wells,  82 

1.  Georgia,  —  Kerr  v,  Hammond,  97  N.  Y.  576, 

Ga.  567,  Oregon.  —  Oregon   R.,   etc.,   Co.   v. 

Illinois, — Sweetland  v,   Tuthili,   54  Oregon  Real  Estate  Co.,  10 Oregon  444. 

111.  215:  Monroe  r.  Chaldeck,  78   111.  Wisconsin.  —  Schnur  v.  Hickcox,  45 

429;  Beach  v.  Jefifery,  i  III.  App.  283.  Wis.  200;  Fox  v,  Williams,  92  Wis.  320. 

Iowa. — Shugart  v.  Pal  tee,  37  Iowa  England,  —  Willis    v,   Langridge,    2 

422;  Young  V,  McWaid,  57  Iowa  101;  Hurl.  &  M.  250;  Seaton  v,  Benedict,  5 

Rainwater  v.   Hummell,  79  Iowa  571;  Btng.  187,  15  £.  C.  L.  411. 

Griffin    v.    Harriman,    74    Iowa    436;  CV'M/ar^,  however, The  Reuben  Doud, 

Taylor  v,  Chicago,   etc.,   R.   Co.,   76  46  Fed.  Rep.  800. 

Iowa  753;  Freeman  v.  Fleming,  5  Iowa  Admits  Katiirity  of  Canso  of  Action.  — 

460;    Johnson    v.    Triggs,    4    Greene  A    tender    in    court    admits  that  the 

(Iowa)   97;     Frink   v.   Coe,   4   Greene  amount  tendered  was  due  at  the  date 

(Iowa)  555:  Wolmerstadt  v.  Jacobs,  61  of  the  suit,  and  estops  the  party  making 

Iowa  374;  Scott   V.  Chicago,  etc.,   R.  tender  from  claiming  that  the  suit  was 

Co.,  78  Iowa  199;  Wright  v.  Howell,  prematurely  brought.    Giboney  v,  Ger- 

35  Iowa  288;    oabcock  v.   Harris,   37  man  Ins.  Co.,  48  Mo.  App.  185. 

lo  wa  409;  Bray  ton  «/.  Delaware  County,  Admission  Not  GonolnilTe.  —  In  htdi- 

16  Iowa  44;  Phelps  v.  Kathron,  30  Iowa  ana  it  has  been  held  that  while  a  tender 

231;  Rump  V.  Schwartz,  56  Iowa  61 1;  is  an  admission  that  the  entire  sum 

Wilson   V.  Chicago,  etc.,    R.   Co.,   68  tendered  is  due  and  payable,  it  is  not 

Iowa  673:  Metropolitan  Nat.   Bank  v.  conclusive  evidence  of  that  fact,  and  if 

Commercial  State  Bank,  104  Iowa  682.  the   proof  shows  that  too  much  was 

Kentucky.  —  Wells  v.  Robb,  9  Bush  tendered  the  defendant  is  not  obliged 

(Ky.)  26.  to  pay  or  keep  good  the  whole  amount 

Maine. — Call  v.  Lothrop,  39  Me.  434.  of  his  tender.     Abel  v.  Opel,  24  Ind. 

Maryland.  —  McCnllough    v.    Hell-  250. 

weg,  66  Md.  269.  Floa  in  Natnro  of  Flea  of  Tender.  — 

Masses husetts,  —  Hubbard  v.  Knous,  Where  a  defendant  seeks  to  avail  him- 

7  Cush.  (Mass.)  556;  Brickect  v.   Wal-  self  of  his  readiness  to  pay  a  note  at 

lace,  98  Mass.  528.  maturity,  by  a  plea  in  the  nature  of  a 

Michigan. —  Thompson  z/.  Townsend,  plea  of  tender,  he  cannot  ai  the  same 

41  Mich.  346.  time  seek  to  reduce  the  amount  of  the 

Missouri.  —  Berman  v.  Hoke,  61  Mo.  plaintiff's  claim  by  showing  a  partial 

App.  376;  Giboney  r.  German  Ins.  Co.,  payment.     Mahan'r.   Waters,  60  Mo. 

48  Mo.  App.  185;  Mahan  v.  Waters,  60  167. 

Mo.  167;  Johnson  v.  Garlichs,  63  Mo.  Whore  the  Tender  Is  Conditional,  as  in 

App.  578.  a  suit  for  specific  performance,  or  to 

Nebraska. — Phoenix  Ins.  Co.  v.  Read-  have  a  deed  absolute  upon  its  face  de- 

inger,  28  Neb.  587;  Murray  v.  Cunning-  creed  to  be  a  mortgage,  or  the  like,  the 

ham,  ID  Neb.  167;  Cobbey  r/.  Knapp,  payment  of  the  money  into  court  is  not 

23  Neb.  579.  an  admission  that  the  money  so  paid 

Nevada.  —  Clarke  v.  Lyon  County,  7  into  court  belongs  unconditionally  to 

Nev.  75.  the  adverse  party,  but  it  is  an  admis- 

New     York.  —  Columbia    Bank    v.  sion  that  the  money  belongs  to  the  ad- 

Southerland.    3    Cow.     (N.    Y.)    336;  verse  pariy  when  the  condition   upon 

Spalding  V.  Vandercook,  2  Wend.  (N.  which  the  tender  was  made  has  been 
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refusal  of  the  offer  by  the  plaintiff,  at  least  where  the  offer  was 
accompanied  by  a  distinct  denial  and  repudiation  of  all  indebted- 
ness on  the  ground  of  usury.*  Where  the  plea  of  tender  is 
treated  as  an  admission  that  the  amount  tendered  is  due»  the 
adverse  party  is  entitled  to  recover  that  amount  without  proof 
on  his  part.'  But  a  plea  of  tender  of  a  sum  smaller  than  that 
claimed  by  the  plaintiff  does  not  preclude  the  defendant  from 
resisting  the  demand  for  the  greater  amount,'  or  from  making 

complied  with  by  such  party,  or  when  conclusively  settle  whether  the  defcnd- 

the  court  has  decreed  a  performance  ant   meant    to    concede   (hat    he   was 

thereof.     Lynch  v,  Jennings,  43  Ind.  owing  something  to  the  plaintifif  on  the 

287.  claim  in  question,  but  that  this  ques- 

Plea  Not  Belating  to  Issaee  of  Case.  —  tion  was  to  be  determined  in  view  of 

A  tendei  in  order  to  be  valid  must  have  the  circumstances    under    which    the 

relation  to  the  issue  in  the  case,  and  writing  was  made  and  used,  and  that 

where  an   offer  made  by  the  plaintiff  the  paper  was  subject  to  explanation 

has  no  reference  to  such  issue  it  does  by  parol. 

not  amount  to  a  tender  so  as  to  estop  Point  Not  Ayailable  on  Appeal.  —  AU 

the  plaintiff  from  afterwards  denying  though  a  pica  of  tender  constitutes  an 

that  the  amount  offered  is  due.     Mc-  admission  that  the  amount  tendered  is 

Cullough  z/.  Hellweg,  66  Md.  269.  due,  this  point  cannot  be  raised  by  the 

Where  Tender  Waa  Unneoeeearj. —  plaintiff  for  the  first  time  on  appeal. 
Where  the  payee  of  a  note  brought  suit  Clarke  o.  Lyon  County,  7  Nev.  75. 
thereon,  claiming  that  the  entire  note  1.  Breunich  v.  Weselman,  (N.  Y. 
was  due,  which  was  denied  by  the  de-  1885J  i  Cent.  Rep.  ii. 
fendant,  and  thereafter,  pending  the  2.  Johnson  s/.  Triggs,  4  Greene  (Iowa) 
action,  a  monthly  instalment  fell  due,  97;  Frink  v  Coe,  4  Greene  (Iowa)  555; 
and  the  defendant  tendered  the  same,  Metropolitan  Nat.  Bank  v.  Commer- 
and  upon  the  plaintiff's  refusal  to  ac-  cial  Slate  Bank,  104  Iowa  682;  Rose  v. 
cept  it  the  defendant  paid  the  amount  Rubeling,  24  Mo.  App.  369;  Eaton  v. 
into  court  and  set  up  the  fact  of  the  Wells,  82  N.  Y.  576;  Wood  v.  Perry,  i 
tender  by  supplemental  pleading,  it  Barb.  (N.  Y.)  114 
was  held,  on  a  finding  in  favor  of  the  In  an  Action  for  Uie  and  Ooenpation, 
defendant  as  to  the  terms  of  payment,  where  the  defendant  has  pleaded  a 
that  there  was  no  occasion  for  setting  tender,  a  ruling  by  the  court  that  no 
up  the  transaction  in  the  case,  and  that  such  actual  possession  by  the  defend- 
the  fact  that  if  was  pleaded  did  not  ant  has  been  proved  as  to  entitle  the 
amount  to  an  admission  that  anything  plaintiff  to  recover  upon  an  implied  con- 
was  due  on  the  contract  at  the  time  tract  for  use  and  occupation,  is  errone- 
when  suit  was  brought,  and  therefore  ous.  Currier  c/.  Jordan,  117  Mass.  260. 
that  the  plaintiff  was  not  entitled  to  a  A  Prondse  to  Pay  the  Debt  of  Another 
judgment  for  the  amount  tendered  with  need  noi  be  proved  to  be  in  writing, 
costs.  Turpin  v,  Gresham,  106  Iowa  where  the  defendant  has  pleaded  a 
187.  tender  to  the  count  on  such  promise. 

CMfer  toBny  Feaoe.  —  In  Nye  v.  Chase,  Middleton  v.  Brewer,  Peake  Nl.  P.  (ed. 

^  50  Vt.    306,   which    was   an   action   of  1795)  15. 

assumpsit,  where  it  appeared  that  after  Ln  a  Suit  to  EorecloBO  a  Mortgage,  where 

the  commencement   of    the    suit  and  the  bond  and  mortgage  are  set  forth  in 

before    trial   in  a   justice's  court,  the  the  complaint,  and  where  the  answer 

counsel  for  the  defendant  made  a  ten-  alleges  a  tender  made  in  payment  of 

der  in  writing  to  the  counsel  for  the  the  mortgage  debt  evinced  and  secuied 

plaintiff,   and   the   defendant    was   al-  by  the  bond  and  mortgage,  the  court 

lowed    to  testify   that    the    offer   was  may  properly  order  judgment  on  the 

designed    not    as  a  tender,  but  as  an  pleadings,  without  any  finding  of  fact, 

offer  to  buy  his  peace,  and  after  the  if  it  appears  that  the  tender  was  insuffi- 

testimony  was  all  in,  but  before  argu-  cient  in  amount.     Faton  v.  Wells,  82 

ment,  the  defendant  was   allowed  to  N.  Y.  576. 

withdraw  his  plea  of  tender,  it  was  held  3.  Bouve   v.   Cottle,  143  Mass.  310: 

that  the   writing  in   question  did  not  Spalding  v,  Vandercook,  2  Wend.  (N. 
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any  defense  he  may  have  that  is  consistent  with  the  admission  of 
the  original  contract  or  cause  of  action.^ 

8.  SiFeot  on  Bight  to  AppeaL  —  A  tender,  by  reducing  the 
amount  in  controversy,  may  sometimes  affect  the  plaintiff's  right 
to  appeal;  but  unless  the  amount  is  thus  reduced  below  that 
fixed  by  statute,  the  right  remains  unimpaired.* 

TU  Vexdict  ahb  JimexEirT  Whebs  Txndeb  l8  Pleaded  — 

1.  In  General  —  Since  a  plea  of  tender  admits  that  the  amount 
tendered  is  due,  the  plaintiff  is  entitled  to  that  amount  at  all 
events,  whatever  may  be  the  result  of  the  action;  nor  does  his 
refusal  to  accept  the  tender  affect  his  right  to  recover  such  sum.' 

Y.)  431;  Simpson  v.  Carson,  11  Oregon  tender  made  before  suit  to  protect  incl- 

361.  dents  does  not  preclude  the  party  malc- 

1. /9«w. —Griffin   v,   Harriman,   74  iog  the  tender  from  asserting,  after  suit 

Iowa  436.  brought,  any  other  existing  defense, 

Louisiana,  —  Davis  v,  Millaudon,  17  and  therefore  in  an  action  by  a  vendor 

La.  Ann.  97.  to  declare  a  forfeiture  and  recover  pos- 

Ntw  York,  — Johnston  v.  Columbian  session,  on  a  default  in  payment  of  in- 

Ins.  Co.,  7  Johns.  (N.  Y.)3i5;  Spalding  terest  on  a  land  contract,  the  fact  that 

V,  Vandercook,   2   Wend.  (N.  Y.)  431;  the  defendant  makes  proof  of  a  tender 

Eaton  cr.   Well&,  82  N.  Y.  576;  Wilson  before  suit  does   not  estop  him  from 

V,  Doran,  110  N.  V.  105.  proving  that  the  amount  due  was  paid 

Oregon,  — Simpson    v,    Carson,    ii  before  such  tender,   according  to  the 

Oregon  361.  terms  of  an  agreement,  made  subse- 

Eni^land,  —  Cox  v.  Parry,  i  T.  R.  464;  quently  to  the  land  contract,  by  which 

Steirenson  v,  Berwick  Corp.,  i  Arn.  &  work  was  to  be  performed  in  payment 

H.  265;  Hennell  v.  Davies,  (1893)  i  Q.  of  interest.     Hill  v.  Carter,  loi  Mich. 

B.  367;  Lucy  V,  Walrond,  5  Scott  52,  3  158. 

Hodges  215.  S.  In   an  action  in  a  justice's  court 

A  plea  of  tender  by  the  defendant  where  the  defendant  tenders  a  certain 

does   not   prevent  him  from   insisting  sum  less  than  the  claim  of  the  plainiifiF, 

upon  the  statute  of  limitations,   pay-  the  amount  of  the  claim  not  tendered 

ment  beyond  the  amount  tendered,  or  becomes   the  amount    in   controversy 

other  defense.     Cox  v.  Parry,  i  T.  R.  wilhin  themeaningof  thestatute  regu- 

464;  Reid  V,   Dickens,  5  B.  &  Ad.  499,  lating  appeals   from    a  justice  of  the 

27  E.  C.  L.  113;  Meagsr  v.  Smith.  4  B.  peace,  and  if  this  amount  is  less  than 

&  Ad.  673,  24  E.  C.  L.  138;  Long  v.  Gre-  twenty-five  dollars  no  appeal  is  allow- 

yille,  4  Dowl.  &  R.  632,  16  E.  C.  L.  214.  able  under  the  Iowa  statute.     Young  v. 

Nor  does  such  a  plea  admit  all  the  McWaid,  57  lowaioi. 

items  contained  in  the  bill  of  particu-  In  A'a/uaj  where  the  plaintiffs  claimed 

lars.     Seaton  V.  Benedict,  2  M.  &  P.  66.  $125,   and  the  defendant,   some   days 

Validity  of  Aiiignmant  Not  Admittad.  after  the  action  was  commenced,  ten- 

—  In  a  suit  by  an  assignee,  a  plea  of  dered  $25,  it  was  hfeld  that  since  the 

tender  by  the  defendant  does  not  pre-  plaintiffs,  had   they   established   their 

dude  him  from  showing  that  the  plain-  claim  in  full,  would  have  been  entitled 

tiff   has   not  acquired   a  valid  title  to  to  recover,  in  addition  to  the  amount 

the  original  cause  of  action.      Wilson  of  the  tender,  the  sum  of  $100  and  in- 

V.  Doran,  no  N.  Y.  loi.  terest  from  the  commencement  of  the 

Aotion  Ibr  flervioet  Bendered  —  Denial  action,  the  amount  in  controversy  ex- 

of  Employment. —  Tender  and  payment  ceeded  $100,  and  therefore  the  plain- 

into  court  of  a  sum  smaller  than  that  tiffs,  upon  a  rendition  of  a  judgment  in 

claimed  by  the  plaintiff  does  not  pre-  their  favor  for  $25,  had  a  right  to  ap- 

clude  the  defendant  from  showing  that  peal  to  the  Supreme  Court  without  a 

the  work  sued  for  was  nol  performed  certificate  of  the  trial  judge.     Griffin  v, 

at  his   request.     Hennell    v.    Davies,  Harriman,  74  Iowa  436,  citing  Ander- 

(1893)    I    Q.  B.    367;  Clarke   v.    Lyon  son  v,  Kerr,  10  Iowa  233. 

County,  7  Nev.  75.  8.  Alabama,  —  Foster    v,   Napier,  74 

Proof  of   Babititiitod  Agreement.  —  A  .Ala.  393. 
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In  Equity,  however,  it  seems  that  the  court  is  not  obliged  to  find 

a  greater  amount  due  than  that  shown  by  the  evidence,  merely 
because  of  a  tender  of  such  greater  amount.* 

2.  Where  Tender  Is  Accepted.  —  At  common  law  where  the 
plaintiff  accepted  money  which  had  been  brought  into  court  on  a 

Arkansas,  —  Rhodes    v,    Andrews,  Fed.  Rep.  403;  The  Rossend  Castle,  30 

(Ark.  1890)  13  S.  W.  Rep.  422.      ^  Fed.  Rep.  462. 

California,  —  Curiae  v,   Abadie,    25  England,  —  Davys  v,  Richardson,  21 

Cal.  502.  Q.  B.  D.  202;  Le  Grew  v,  Cooke,  i  B. 

Colorado,  —  Denver,   etc.,  R.  Co.   v,  &  P.  332.     Compare  The  Mona,  (1894) 

Harp,  6  Colo.  420.  P.  265. 

Georgia,  —  Kerr  v,  Hammond,  97  Ga.  No  Evidence  of  Tender  Given.  —  Where 

567.  there  is  no  evidence  whatever  given  to 

Iowa,  —  Freeman  v,  Fleming,  5  Iowa  the  jury  of  any   tender  having  been 

460;  Brayion  v,  Delaware  County,  16  made,   the   plaintiff  cannot    complain 

Iowa  44;  Fisher  v,  Moore,  19  Iowa  84;  that   the  amount  of   the   recovery  as- 

Phelps  V.  Kathron,  30  Iowa  231;  Cor-  sessed  by  the  jury  is  too  small  because 

bin  V.  Woodbine,  33  Iowa  297;  Gray  v,  it  is  less  than  an  amount  which  he  al- 

Graham,  34  Iowa  425;  Wright  v.  Howell,  leges  has  been  tendered  by  the  defend- 

35   Iowa  288;  Babcock   v,    Harris,   37  ant.     Spencec.  Owen  County,  117  Ind. 

Iowa  409;    Sheriff    v,    Hull,  37   Iowa  573. 

174;    Rump    V,    Schwartz,     56     Iowa  Conditional  Tender.  —  In    a    suit  for 

611.  breach  of  contract,  where  the  defend- 

Missouri,  —  Williamson  v,  Baley,  78  ant  pleads  breach  of  warranty,  and  ten- 
Mo.  636;  Voss  V.  McGuire,  26  Mo.  ders  and  pays  into  court  a  certain 
App.  452;  Griffith  v,  Jackson,  45  Mo.  amount,  and  prays  for  a  rescission  of 
App.  168;  Kansas  City  Transfer  Co.  v,  the  contract,  the  money  thus  tendered 
Neiswanger,  27  Mo.  App.  356.  cannot  be  adjudged  to  the  plaintiff,  and 

New   York,—  Hill   v.    Place,  (N.  Y.  setoff  against  a  judgment  in  favor  of 

Super.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  the  plaintiff,  without  the  defendant's 

(N.  Y.)  18;  Wilder  v.  Seelye,  8  Barb,  consent.     In   such   a  case  the  money 

(N.  Y.)  408;  Roosevelt  v.  New  York,  must  be  used,  if  at  all,  for  the  purpose 

etc.,    R.   Co.,   45   Barb.   (N.    Y.)    554;  for  which  it  was   deposited,  and  if  a 

Simpson  v.  French,  (N.  Y.  Super.  Ct.  rescission  of  the  contract  is   refused. 

Spec.   T.)  25    How.    Pr.   (N.  Y.)  464;  the  plaintiff  has  no  right  to  the  money. 

Kelly  V,  West.  36  N.  Y.  Super.  Ct.  304;  Sanders  v,    Britton,  (Tex.   Civ.   App. 

Hoffman  v,  Steinan,  (Supm.  Ct.  Gen.  1898)  45  S.  W.  Rep.  209. 

T.)  4  N.  Y.  St.  Rep.  627;  Murphy  v.  Where  Party  Pleading  Tender  Demands 

Gold,  etc.,  Tel.  Co.,  (N.  Y.  City  Ct.  Tr.  Affirmative  BeUef.  —  In  an  action  of  tres- 

T.)  3  N.  Y.  Supp.  804;  Stover  v.  Chase,  pass  to  try  title,  where  the  defendant 

(C.  PI.  Gen.  T.)  9   Misc.  (N.  Y.)  45;  interposed  an  answer  containing  two 

ohnson   v.   Gillette,   (County   Ct.)  16  counts,  in  one  of  which  counts  he  ten- 


IJ 


i«c.  (M.  Y.)  431;  Wilson   v,   Doran,  dered   a  certain    sum   and  demanded 

110  N.  Y.  loi;  Taylor  v.  Brooklyn  EI.  affirmative  relief,  and  such  relief  was 

R.  Co.,  119  N.  Y.  561.  granted  to  him   by  a  general  verdict 

North  Carolina,  —  Parker  v,  Beasley,  which   did   not    specify,   however,    on 

116  N.  Car.  I.  which  count  it   was  based,  it  was  held 

Ohio,  —  Huntington     v,    Ziegler,    2  that  the  plaintiff    could  not  complain 

Ohio  St.  10.  because  the  money   tendered  was  not 

Pennsylvania,  —  Wheeler    v.    Wood-  awarded   to  him.      Peoples   v.   Terry, 

ward,  66  Pa.  St.  158;  Berkheimer  v,  (Tex.  Civ.  App.  1898)  43  S.  W  Rep.  846. 
Geise,  82  Pa.  St.  64.  Plaintiff  Keeovers    Despite  Befiisal  to 

South  Carolina,  —  Wood  v.  Babb,  16  Aoeept  Tender. —  Collier   v.   White,  67 

S.  Car.  427.  '  Miss.  133;    Memphis  Mach.  Works  v, 

Vermont,  —  Spaulding  f^.  Warner,  57  Aberdeen,     77     Miss.     420;     Cockrill 

Vt.  654.  V.   Kirk  Patrick,   9   Mo.    697;   Slack   v. 

Wisconsin,  —  Schnur  xk  Hickcox,  45  Brown,  13   Wend.   (N.    Y.)  390.     And 

Wis.   200;  Fox  V,   Williams,  92   Wis.  see  Richmond,  etc.,  R.   Co.  v,   Blake, 

320.  49  Fed.  Rep.  904. 

United  States. —' CdtstiV  v,  Capell,  83        1.  Glos  v.  Goodrich,  175  111.  20. 
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plea  of  tender  before  suit,  the  proper  judgment  was  that  the 
action  be  dismissed,  and  it  seems  that  under  statutes  the  rule  is 
generally  the  same  in  regard  to  money  brought  into  court.^ 

8.  Where  Tender  Is  Sefoied.  —  As  a  general  rule,  where  the 
defendant  has  made  and  pleaded  a  tender  and  has  kept  the  same 
good  by  payment  into  courts  if  the  proof  shows  that  the  amount 
tendered  was  sufficient,  he  is  entitled  to  a  verdict  and  judgment 

in  his  favor,  while  the  plaintiff  is  entitled  to  receive  the  money 

deposited.*    But  if  it  is  found  that  the  amount  tendered  was 

1.  Haason    v.  Todd,  95    Ala.    328;  certainly  do  aot  warrant  the  dismissal 

Gardner  v.  Black,  98  Ala.  638;  Monroe  of  the  action.     Humphrey  9.  Merritt, 

V.  Chaldeck,  78  III.  429;  Haeussler  v.  51  Ind.  197. 

Dncross,  14  Mo.  App.  103:  Turner  v.  2.  Alabama.  —  Foster  v,  Napier,  74 

Lee  Gin,  etc.,  Co.,  98  Tenn.  604;  9  Bac.  Ala.  393. 

Abr.  339.    And  see  Davis  r.  Henry,  63  Kentucky,  —  Slack  v.  Price,   i   Bibb 

Miss.  no.  (Ky.)  274. 

A  Motion  to  DlsmiM  the  cause  out  of  Maine.  —  Call  v,  Lothrop,  39  Me.  434. 

court  on  the  ground  that  the  plaintiff  Michigan,  —  Wetherbee  v,  Kusterer, 

has  withdrawn  certain  money  paid  into  41  Mich.  359. 

court  under  a  plea  of  tender,  thereby  Mississippi,  —  Le  Flore  r.  Miller,  64 

accepting  that  sum  in  full  satisfaction  Miss.  204. 

of  the  claim  made  in  the  complaint,  is  Missouri,  — Johnson  v.  Garlichs,  63 

in  time  if  made  after  a  jury  has  been  Mo.  App.  579. 

impaneled  for  the  trial,  when  it  is  made  New  York.  —  Logue  v,  Gillick,  I  E. 

immediately  thereafter,  and  upon   the  D.  Smith  (N.  Y.)  398;  Wilson  v.  Doran» 

admission  in  open  court  of  the  receipt  39   Hun   (N.    Y.)  91,    no   N.  Y.  loi; 

of  the  money  by  the  plaintiff  and  his  Murphy  v.  Gold,  etc.,  Tel.  Co.,  (N.  Y. 

amendment  of  the  complaint  bv  reduc-  City  Ct.  Tr.  T.)  3  N.   Y.   Supp.   804; 

ing  the  claim  therein  asserted  to  the  Fallon  v.  Farber,  (Supm.  Ct.  App.  T.) 

extent  of  the  money  so  received;  and  30  Misc.  (N.   Y.)  626;   Mela  v,  Geis, 

this  is  true  even  though  the  plaintiff  (Marine  Ct.  Tr.  T.)  3  Civ.  Pro.  (N.  Y.) 

withdrew  the  money  two  months  before  154. 

the  trial.     Gardner  v.  Black,  98  Ala.  Ohio.  —  Foote    v.     Palmer,    Wright 

638.  (Ohio)  336. 

Whore  SaAoionoy  of  Tendor  Is  Disputed.  Pennsylvania.  —  Sheehan  v.  Rosen, 
—  Where  a  defendant  in  an  action  has  12  Pa.  Super.  Ct.  298;  Laughner  v,  Jen- 
appealed,  on  the  ground  that  the  nings,  i  Pa.  Disc.  669;  Beaver  v.  White- 
amount  paid  into  court  by  the  plaintiff  ley,  3  Pa.  Co.  Ct.  613;  Pennypacker  v. 
and  adjudged  to  the  defendant  was  Umberger,  22  Pa.  St.  492;  Cadwalader 
notthefuUamountdue,  amotion  to dis-  s/.  Berkheiser,  32  Pa.  St.  43;  Wheeler 
miss  the  appeal  on  the  ground  that  the  v.  Woodward,  66  Pa.  Si.  158. 
appellant  has  accepted  payment  of  Tennessee.  —  Turner  z/.  Lee  Gin,  etc., 
the  amount  decreed  by  the  court,  and  Co.,  98  Tenn.  604. 
has  withdrawn  from  court  the  amount  Wisconsin.  —  Schnur  v.  Hickcox,  45 
adjudged  him  by  such  decree,  should  Wis.  200;  Lewis  v.  Larson,  45  Wis.  353. 
be  overruled.  McCalley  v.  Otey,  103  In  New  Hampshire  it  is  provided  by 
Ala.  469.  statute  (Rev.  Stat.,  c.  187,  §  i;  Pub. 

Dismiisal  on   Ex   Parto    Motion.  —  A  Stat.,  c.  223,  g  i)  that  where,  at  any 

motion  to  dismiss  an  action,  made  after  time  before  the  return  day  of  the  writ, 

issue  joined  and  before  trial,  and  based  the  defendant  tenders  to  the  plaintiff's 

on  affidavits  of  the  defendant  alleging  attorney  the  amount  of  the  debt  and 

that  said  defendant  has  made  a  con-  costs,  such  tender  shall  be  a  bar  to  any 

ditional  tender,   mentioned  in  the  an-  further  proceedings  in  the  case.  Sawyer 

swer,   and    brought    the    money  into  v.  Baker,  20  N.  H.  525;  Carleton  v. 

court,  and  that  the  plaintiff  has  accepted  Whitcher,  5  N.  H.  290. 

and  received  the  same,  is  properly  over-  In  a  Foreolosnro  Suit  where  the  defend* 

ruled.     If  any  use  may  be  made  of  such  ant  pleads  and  proves  a  lender  befote 

affidavits  by  way  of  answer  to  the  plain-  suit  brought,  the  plaintiff  cannot  have 

tiff's  claim,  which  is  not  decided,  they  a  judgment  of  foreclosure,  but  only 
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insufficient,  the  plaintiff  has  judgment  in  his  favor  for  the  balance, 
or  else  judgment  is  rendered  in  his  favor  for  the  whole  amount 

due,  and  the  money  in  court  is  credited  as  a  payment  thereon, 
according  to  the  practice  in  the  jurisdiction  in  which  the  case 
arises.*     And,  likewise,  judgment  should  be  rendered  in  favor  of 

judgment  for  the  money,  less  the  de-  1.  In  Georgia,  where  a  defendant  has 

fendant*s  cost.     McCoy  v.  O'Donnell,  pleaded  a  tender  and  paid  the  money 

2  Thomp.  &  C.  (N.  Y.)  671,  affirmed  into  court,  if  the  jury   finds  a  larger 

without  opinion  in  59  N.  Y.  6s6.  sum  due,  the  amount  paid  into  court 

In  a  Difltriot  Gonrt  of  the  City  of  New  may  be  ordered  to  be  credited  upon  the 

Tork,  if  the  proof  shows  that  a  tender  judgment.     Bennett  v,  Odom,  30  Ga. 

has  been  made  before  suit  and  that  it  940. 

was  sufficient,  judgment  should  be  In  IlUnois.  where  the  verdict  is  for  an 
rendered  in  the  defendant's  favor;  but  amount  greater  than  that  tendered  and 
if  it  is. shown  that  the  tender  was  not  paid  into  court  judgment  should  be 
made  until  after  suit  brought,  the  plain  rendered  for  the  plaintiff  for  the  difler- 
tif!  should  have  judgment  for  the  ence,  and  the  court  should  also  order 
amount  due  him,  since  a  tender  after  the  amount  deposited  to  be  paid  to 
suit  brought  is  not  allowable  in  a  him.  Dickinson  v.  Boyd,  82  111.  App. 
district  court.  It  follows  that  where  a  251;  and  see  Chicago,  etc.,  R.  Co.  v. 
tender  is  pleaded  in  a  district  court,  Kamman.  119  111.  362. 
but  there  is  no  evidence  to  show  that  In  Indiana,  where  the  amount  ten- 
it  was  made  before  action  brought,  dered  is  less  than  that  found  to  be  due 
this  question  should  te  determined  it  operates  as  a  payment  on  the  sum 
upon  competent  evidence,  and  a  proper  finally  lecovered.  Martin  v.  Bott,  17 
judgment  rendered,  and  the  complaint  Ind.  App.  444,  citing  Reed  v.  Arm- 
should  not  be  dismissed.  Braumann  strong,  18  Ind.  446.  And  see  Barnes 
V.  Vanderpoel,  (Supm.  Ct.  App.  T.)  56  v.  Bates,  28  Ind.  15. 
N.  Y.  Supp.  216;  Ellenstein  v.  Klee,  In  Maine  and  Maasachnsetts,  if  the 
(C.  PI.  Gen.  T )  12  Misc.  (N.  Y.)  T12.  amount  tendered  is   found   to  be  too 

New  Trial  Where  Soifioiencyof  Tender  small,  the  plaintiff  has  judgment  for 

Is  Disputed. —  In  Mannheim  z/.  Carleton  the   balance.     Dresser  v.    Witherle,  g 

College,  68  Minn.  531,  where  the  plain-  Me.  in;  Call  v.  Lothrop,  39  Me.  434; 

tiff    alleged    the     tender    before    suit  Boyden  v.  Moore,  5  Mass.  365. 

brought,  of  a  certain  amount,  and  the  In  New  Hampshire,  if  it  is  found  that 

defendant  in  his  pleadings  claimed  that  a  greater  amount  is  due  than  that  ten- 

the  real  amount  due  was  several  hun-  dered  and  paid  into  court,  the  plaintiff 

dred  dollars  in  excess  of  that  tendered,  is  entitled  to  a  judgment  for  the  bal- 

and   a   verdict   was   rendered    for   the  ance   and   interest  thereon.     Drew  v. 

plaintiff,  it  was  held  that  the  trial  court  Towle,  30  N.  H.  531. 

properly  refused  a  motion  for  a  new  In  New  York,  where  the  amount  of 

trial  on  the  ground  that  some  three  dol-  the  plaintiff's  recovery  is  greater  than 

lars  more  than  the  amount   tendered  the  amount  paid  into  court  the  practice 

and   brought  into  court  was  due  the  is  to  direct  judgment   for  the  whole 

defendant.  amount  of  the  plaintiff's  claim  and  to 

Effect  of  Judgment  for  Defendant.  —  credit  the  deposit  on  account  of  the 

Where  the  defendant  has  tendered  to  judgment  after  it  is  entered.     Murphy 

the  plaintiff,  before  trial,  the  amount  v.  Gold,  etc.,  Tel.  Co.,  (N.  Y.  City  Ct. 

of  a  note,  on  condition  that  the  note  be  Tr.  T.)  3  N.  Y.  Supp.  804;  Taylor  v. 

delivered  to  him,  which  tender  has  been  Brooklyn  El.  R.  Co.,  119  N.  Y.  561. 

refused,  a  judgment  rendered  in  favor  It  is  error  to  credit  the  amount  paid 

of  the  defendant  at  the  trial  that  the  into  court  on  entering  the  judgment, 

tender  was  good,  and  thai  the  plaintiff  since  the  judgment  should  follow  the 

is  not  entitled  to  any  money  until  he  is  verdict;  but  where  the  trial  court  al- 

willing  to  surrender  to  the  defendant  lows  the  plaintiff  to  correct  this  error 

the  note  in  suit,  will  not  bar  another  and  conform  the  judgment  to  the  pre- 

action  by  the  plaintiff  on  the  note,  in  scribed   practice,  its  ruling  in  this  re- 

which  he  offers  to  surrender  it.    Oster-  gard   will  not  be  disturbed  on  appeal, 

man  v,  Goldstein,  (N.  Y.  City  Ct.  Gen.  Goldstein  v.  Stern,  (N.  Y.  City  Ct.  Gen. 

T.)  31  Misc.  (N.  Y.)  501.  T.)  9  N.  Y.  Supp.  274. 
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the  plaintiff  where  the  sum  tendered  has  not  been  paid  into 
court,  if  such  payment  is  requisite  to  the  validity  of  the  plea.* 

Vonioit  In  Frooeeding  to  Baeoyer  Beyond  Tondor.  —  After  a  plea  of  ten- 
der»  the  plaintiff  may  be  nonsuited  in  a  proceeding  to  recover 
beyond  the  tender.* 

Tm  C0BT8  Whebx  Tbvdeb  Is  Plbadeb  ~  1.  In  GfeneraL  —  By 
making  and  pleading  a  proper  tender  before  suit  brought,  and 
paying  the  money  into  court,  a  party  may  relieve  himself  of  the 
costs  of  subsequent  litigation.*  and  may  impose  payment  of  such 

A   tender  after  suit   brought  must  Rosenbaum  v.  Greenbaum,  (Supm.  Ct. 

include    costs,    and    therefore,  if    the  App.  T.)  65  N.  Y.  Supp.  312. 

amount  alleged  by  the  answer  to  have  8.  Supply  Ditch  Co.  v.  Elliott,  10 Colo, 

been  tendered  is  more  than  the  amount  327;  Jenlcins  v.  Cutchens,  2  Miles  (Pa.) 

claimed  in  the  complaint  and  interest  65;  McCredy  z/.  Fey,  7  Walts  (Pa  ) 496. 

thereon,  but  there  is  no  averment  of  Contra,  Harding   v.  Spicer,  i  Campb. 

tender  of  costs  or  order  for  the  tender  327. 

of  the  debt  without  costs,  the  plain-  8.  Alabama.  —  Rudulph   v.  Wagner, 

tiff  is  entitled  to  judgment.     Eaton  v,  36  Ala.  6g8. 

Wells.  82  N.  y.  576.  Colorado,  —  Lcis  v.  Hodgson,  I  Colo. 

In  Texas  the  amount  deposited  with  393. 
the   clerk   in    pursuance  of  a   plea  of  District  of  Columbia,  —  Dale  &.  Rich- 
tender  should  be  applied  to  the  judg-  ards,  (D.  C.)  21  Wash.  L.  Rep.  86. 
ment  in  part  payment  thereof.     Erie  Illinois,  —  Wagner  v,   Heckenkamp, 
Tel.,  etc.,  Co.  v.  Grimes,  82  Tex.  89.  84  111.  App.  324. 

In  Vermont,   if  the  tender  is  found  Iowa. — Johnson  e^.  Triggs,  4  Greene 

insufficient  in  amount  the  money  ten-  (Iowa)  97;  Shant  v.  Southern,  10  Iowa 

dered  belongs  to  the  defendant,  and  it  415*.     Mohn    v,    Stoner,    11   Iowa   30; 

is  error  to  deduct  such  sum  in  making  Fisher  v.  Moore,  19  Iowa  84. 

up  the  judgment.     Meeker  v,  Hurd,  31  Maim,  —  Reed  v.  Woodman,  17  Me. 

Vt.  639.  43;  Call  V.  Lothrop,  39  Me.  434. 

In  Wiieonsln,  if  the  defendant  fails  Michigan, — Smith     v.    Curtiss,     38 

to   prove  a  valid  or  sufficient  tender,  Mich.  393. 

the  plaintiff  is  entitled  to  judgment,  at  Mississippi.  —  Davis    v,    Henry,    63 

least  for  the  sum  paid  into  court  and  Miss.  no. 

for  costs,  and  execution  goes  only  for  Missouri,  —  Raymond  v,  McKinney, 

the  balance  of  the  judgment  after  de-  58  Mo.  App.  303. 

ducting  the  same.     Schnur  v.  Hickcox,  New  York,  —  Wright  v,  Robinson,  84 

45  Wis.  200;  Lewis  v,  Larson,  45  Wis.  Hun(K.  Y.)  172;  Hunter  v.  LeConte,  6 

353.  Cow.  (N.   Y.)  728;  Howe  v,  Goodrich, 

1.  California,  —  Rankin  v,  Newman,  18  Wend.  (N.  Y.)  560.     See  also  Gag- 

107  Cal.  607.  liostro  v,  Caprorale,  (Supm.  Ct.  App. 

Illinois.  —  Beach    v,   Jeffery,    i    111.  T.)  56  N.  Y.  Supp.  1027,  distinguishing 

App.  283;  Supreme  Tent,  etc.,  v.  Ham-  Braumann  v.  Vanderpoel.  (Supm.  Ct. 

mers,  81  111.  App.  560;  Monroe  v.  Chal-  App.  T.)  56  N.  Y.  Supp.  216. 

deck,  78  111.  429.  Ohio.  —  Huntington     v.    Ziegler,     2 

Iowa  — Rainwater  v,  Hummell,    79  Ohio  St.  10. 

Iowa  571.  Pennsylvania,  —  North  Pennsylvania 

Maine,  —  Reed  v.  Woodman,  17  Me.  F.  Ins.  Co.  v.  Susquehanna  F.  Ins.  Co., 

43;  Gtlpatrick  v,  Ricker,  82  Me.  185.  2  Pearson  (Pa.)  289:  Miller  v.  Plymire, 

Massachusetts.  —  Claflin  v.  Hawes,  8  i  Walk.  (Pa.)  233;  Cornell  v.  Green,  10 

Mass.  261.  S.  &  R.  (Pa.)  14. 

New  Jersey,  —  Earle  v.  Earle,  16  N.  South  Carolina,  —  Wood  v,  Babb,  16 

J.  L.  273;  Ryerson  v.  Kitchell.  2  N.  J.  L.  S.  Car.  427. 

154:  Levan  v.  Sternfeld,  55  N.  J.  L.  41.  Tennessee.  — Turner  v.  Lee  Gin,  etc.. 

New     York.  —  Wilder    v.   Seel  ye,    8  Co.,  98  Tenn.  604. 

B\rb.  (N.  Y.)  408;    Roosevelt  v.    New  Texas,  —  Walling c.  Kinnard,  10 Tex. 

York,  etc.,  R.  Co.,  45  Barb.  (N.  Y.)  554;  508;  Berry  v.  Davis,  77  Tex.  191. 

Wood  V.  Rabe,  52  N.  Y.  Super.  Ct.  484;  United  States,  —  The  Pennsylvania, 
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costs  upon  the  adverse  party ;  ^  and  this  principle  is  extended  so 
as  to  embrace  cases  where  the  maker  of  a  promissory  note  or 
bond,  payable  at  a  certain  time  and  place,  pleads  readiness  to 
pay  at  such  time  and  place  in  lieu  of  a  technical  plea  of  tender.* 
2.  Tender  Pending  Snit.  —  In  jurisdictions  where  tender  pending 
suit  is  allowable,  such  tender,  if  properly  made,  exempts  the 
party   making  it   from  costs  subsequently   accruing;'    but   his 

22    Fed.    Rep.   208;   The   Cassius,  41  In  a  Suit  to  Enforce  a  Meohanio's  Lien 

Fed.  Rep    367;  The  Reuben  Doud,  46  by  a  subconiraclor,  in  which  the  prop- 

FeJ.  Rep.  800;  The  Dennis  Valentine,  erty  owner  is  made  a  codefendant  with 

47  Fed.  Rep.  664;  Wilcox  v,  Richmond,  an  assignee  of  the  contractor  claiming 

etc.,   R.  Co.,  (C.  C.  A.)  52  Fed.   Rep.  by  virtue  of  an  assignment,  the  owner, 

264.  upon   disclosing   the  amount  due  and 

Counsel  Fees.  —  Where  a  contract  of  offering  payment  to  the  person  en- 
conditional  sale  stipulates  that  the  titled,  can  recover  costs.  Bourget  v. 
purchaser  shall  pay  counsel  fees  and  Donaldson,  83  Mich.  478. 
all  other  expenses  incurred  in  the  col-  2.  Cook  v.  Martin,  5  Smed.  &  M. 
lection  of  the  claim,  a  tender  before  (Miss.)  379;  Kelley  v.  Phenix  Nat. 
suit,  by  such  purchaser,  and  its  refusal  Bank,  17  N.  Y.  App.  Div.  496. 
by  the  vendor,  bars  the  recovery  of  fees  Publication  of  notice  in  the  news- 
in  a  subsequent  action  of  trover  papers  for  one  week,  by  1  he  maker  of 
brought  by  the  vendor  to  recover  the  a  bond,  that  the  bond  will  be  paid  at  a 
properly  and  its  hire.  Wall  r.  John-  certain  time  and  place  other  than  that 
son,  88  Ga.  524.  named    therein,   does    not    constitute 

1.  Alabama.  —  Hanson   v,   Todd,  95  such  a  lender  of  payment  as  to  relieve 

Ala.  328,  the  party  from  costs  in  a  subsequent 

California,  —  Curiae  v,    Abadie,   25  action,    where  some  holders  live  in  a 

Cal.  502.  foreign    state    and   the  notice   is    not 

Louisiana,  —  Small  v.  Zacharie,  4  brought  to  their  attention  until  a  con- 
Rob.  (La.)  144:  St.  James  Parish  v,  siderable  time  thereafter.  Kelley  v. 
Hunsaker,  28  La.  Ann.  291.  Phenix  Nat.  Bank,  17  N.  Y.  App.  Div. 

Michigan,  —  Bourget  v.  Donaldson,  496. 

83  Mich.  478.  8.  Arkansas,  —  Refeld  v,  Ferrell,  27 

Missouri.  —  Klein  v,  4Ceyes,  17  Mo.  Ark.  534. 

326;  Berthold  v,  Reyburn,  37  Mo.  586;  Illinois.  —  Sweetland   v.  Tuthill,  54 

Haeussler  v.  Duross,  14  Mo.  App.  103.  111.  215:  Wagner  z^.  Heckenkamp,  84111. 

New   York,  —  Hill  v.  Place,  (N.  Y.  App.  324;  Frantz  v.  Rose,  89  111.  590. 

Super.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  Louisiana, — Kessee  v,  MayGeld,   14 

(N.   Y.)  18;    Knight  v.  Beach,  (Supm.  La.  Ann.  90. 

Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)  Maine,  —  Kennebec      Purchase      v. 

241;    Kelly  V.  West,  36  N.  Y.  Super.  Davis,  2  Me.  352;  Gould  v,  Whitmore, 

Ct.)  304;  Platner  v.  Lehman,  26  Hun  79  Me.  383. 

(N.  Y.)  374.  Maryland, —  Columbian  Bldg.  Assoc. 

Ohio.  —  Fooie    v.    Palmer,    Wright  v.  Crump,  42  Md.  192. 

(Ohio)  336;    Fuller  v,  Pellon,  16  Ohio  Mississippi,  —  Le  Flore  v.  Miller,  64 

462.  Miss.  204. 

Pennsylvania.  —  Wheeler    v.    Wood-  New  York, — Wells  v.  Feeter,  5  Wend, 

ward,  66  Pa.  St.  158.  (N.  Y.)  133;    Bendit  v.   Annesley,   42 

Tt'xas.  —  Engelbach  v.  Simpson,  12  Barb.  (N.  Y.)  192. 

Tex.  Civ.  App.  188.  Ohio.  —  Hay  v.  Ousterout,  3  Ohio  384. 

United  States. —  Higbee    v.    Ninety-  Attorney's    Fees.  —  In    an    action   to 

six  Hundred  Cases  Tomatoes,  59  Fed.  foreclose    certificates   of    a    tax    sale. 

Rep.  783.  where  pending  the  action  and  before 

England.  —  Dixon  v.  Clark,  5  C.  B.  trial  or  decree  the  defendant  tenders  to 

365,  57  E.  C.  L.  365.  the  plaintiff  the  whole  amount  of  the 

in  Conneotieut,  under  the  Practice  Act,  principal  debt,  with  interest  and  costs 

proof  of  a  tender  entitles  the   party  which  have  accrued,  and  which  by  law 

pleading  it  to  costs  only  where  it  is  are  taxable  at  the  time  of  the  tender, 

pleaded  as  a  sole  defense.     Hatch  v,  and  the  plaintiff  refuses  such  tender, 

Thompson,  67  Conn.  74.  any  further  proceedings  in  the  case 
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liability  for  costs  accrued  prior  to  the  making  of  a  tender  is 
not  affected  thereby.* 

3.  In  Actions  for  Unliquidated  Damagei.  —  Likewise  it  is  held  in 
some  jurisdictions  that  a  proper  tender  of  amends  in  an  action 
for  unliquidated  damages  relieves  the  defendant  from  costs.* 


I 


must  be  at  his  costs,  and  he  is  not  en-  other  improper  conduct  on  the  patt  of 
titled  to  an  award  of  an  attorney's  fee  the  mortgagee.  But  where  the  mort- 
uf  ten  per  cent,  as  part  of  the  costs  in  gagor  goes  to  trial  in  an  action  to  fure- 
arsdance  of  Comp.  Stat.  Neb.,  c.  77,  close  a  mortgage  for  an  instalment  of 
181.  Merrill  v,  Jones,  39  Neb.  763.  interest,  admitting  that  the  interest  re- 
Tender  of  Amende  Pending  Appeal.  —  In  mains  unpaid  and  that  no  tender  there* 
Babcock  v.  Culver,  46  Vt.  715,  it  was  of  has  been  made  before  suit,  and 
held  that  a  tender  of  amends  made  without  making  any  motion  to  dismiss 
after  judgment  by  a  justice  of  the  the  plaintiff's  action,  he  cannot  com- 
peace,  and  an  appeal  taken,  and  before  plain  that  costs  are  awarded  to  the 
entry    of    the  appeal   in   the    County  plaintiff  on  a  judgment,  even  though 


Court,  did  not  operate  to  relieve  the 
defendant  from  C3sis,  but  that  if  no 
more  was  found  due  the  plaintiff  upon 
the  trial  the  amount  tendered  might 
operate  upon  subsequent  costs  in  the 
suit  the  same  as  payment  of  money 
into  court  under  a  rule. 


he  has  alleged  that  the  ownership  of 
the  mortgage  was  concealed  from  him, 
so  as  to  prevent  his  paying  the  in- 
terest, and  that  after  the  summons  in 
the  foreclosure  action  was  served  he 
tendered  the  interest  due  with  costs, 
which  tender  was  refused.     Schroeder 


Where  Tender  Pending  Snitle  Aeeepted.    v.  Laubenheimer.  50  Wis.  480. 
—  The  plaintiff  has  the  right  to  dis-        In  Admiralty. —  In  Granon  v.  Harts- 
regard  a  tender  made  by  the  defendant    home,  Blatchf.  &  H.  Adm.454, 10  Fed. 


after  commencement  of  the  suit,  and 
to  prosecute  his  suit  to  final  judgment, 
and  in  the  event  of  his  recovery  the 
costs  will  follow  his  judgment;  but  if 
be  accepts  an  amount  paid  into  court 
ac  the  time  of  such  tender,  which 
amount  includes  clerk's  and  sheriff's 
costs,  the  defendant  is  not  liable  for 
additional  costs.  Shant  v.  Southern, 
10  Iowa  415. 

In  Wieeenein,  section  3157  of  the  Stat- 
utes provides  that  whenever  an  action 
is  commenced  for  the  foreclosure  of  a 
mortgage  upon  which  there  shall  be 
due  any  interest  or  any  portion  or  in- 
stalment of  the   principal,  and  there 


Cas.  No.  5,689,  which  was  a  suit  in 
admiralty,  where  it  appeared  that  the 
plaintiff  had  brought  suit  prematurely, 
it  was  held  that  an  offer  by  the  defend- 
ant to  pay  the  amount  claimed  only  re- 
lieved him  from  the  costs  improperly 
created  prior  to  such  offer,  since  said 
defendant  in  making  the  offer  made 
no  application  to  be  discharged  from 
the  action,  but  interposed  a  full  defense 
thereto. 

Tender  of  Indemnity  Bond  in  Suit  on 
Loet  Hote.  —  Where  in  an  action  on  a 
lost  note  there  is  no  tender  by  the 
plaintiff  of  indemnity,  before  suit,  he 
cannot   recover  costs,    unless  such   a 


shall  be  other  portions  or  instalments    tender  has  been  waived  by  the  defend- 


to  become  due  subsequently,  the  action 
shall  be  dismissed  upon  the  defend- 
ant's bringing  into  court  at  any  time 
before  judgment  the  principal  and  in- 
terest due   with   the  costs.     In  cases 


ants,  in  which  event  costs  are  discre 
tionary  with  the  court.  Randolph  v. 
Harris,  28  Cal.  561. 

1.  Refeld    v,   Ferrell, 
State  Bank  v.  Holcomb, 


27  Ark. 
7  N.J.  L. 


534; 
IQ3; 


arising  under  this  section,  if  there  be  Simon  v,  Allen,  76  Tex.  398;  Berry  v. 

any  dispute  as  to  the  amount  actually  Davis,  77  Tex.  191. 

due  for  the   principal  or  interest   or  2.  Leis  v.    Hodgson,    i    Colo.    393; 

costs,  these  questions  must  be  disposed  Beach    v,    Jeffery,    i    111.   App.    283; 

of  by  the  court  upon  motion  of  the  de-  Frantz  v.  Rose,  89  111.  590;  Miller  z/. 

fendant  to  dismiss  the  action  upon  pay-  Gable,  30  111.  App.  578.     Contra,  Reed 

ment  of  what  shall  be  found  due;  and  v.  Wilson,  11  Gray  (Mass.)  486;  Breen 

upon    such    payment    the    court    has  v.  Texas,  etc.,  R.  Co.,  50  Tex.  43. 

authority  to  dismiss  the  action,  with-  In  Yennont,  where  a  tender  of  amends 

out  costs,  if  the  defendant  makes  out  is  made  under  the  Act  of  1856  (Gen. 

a  state  of  facts  which  shows  that  pay-  Sut.,  c.  25,  §  44;  Stat.  1894,  g  1692),  the 

ment  has  been  prevented  by  fraud  or  plaintiff  is  to  have  his  damages  found  by 
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4.  In  Equity.  —  The  principle  that  costs  in  equity  rest  in  the 
discretion  of  the  court  applies  even  in  cases  where  tender  is  made,^ 
but  by  tendering  the  proper  amount  a  party  may  sometimes 
relieve  himself  from  subsequent  costs  in  the  same  manner  as  at 
law.'     If  the  conduct  of  the  party  to  whom  the  tender  is  made 

the  court  or  jury  which  tries  the  case.  In  Bnit  for  SpeciflePeifoniuuice  brought 

and  then  the  effect  of  a  tender  is  left  by  a  vendee,  he  is  not  entitled  to  costs 

wholly  to  the  court.     If  the  sum  ten-  on  failure  to  make  a  tender  before  suit, 

dered  is  equal  to  the  damages  found,  Minneapolis,  etc.,  R.  Co.  v,  Chisholm, 

and  the  costs  accrued  when  the  tender  55  Minn.  374. 

was  made,  still,  if  the  court  is  of  opinion  But  where  the  vendee  tendered  a  cer- 
that  the  defendant  "  did  not  act  in  good  tain  sum  to  the  vendor  befoie  suit,  and 
faith  in  the  maiter  complained  of."  it  offers  in  his  bill  to  pay  whatever  may 
may  allow  the  plaintiff  all  his  subse-  be  found  due,  he  may  recover  costs, 
quent  costs.  If  the  court  is  of  opinion  although  the  amount  tendered  was  less 
that  the-  defendant  did  act  in  good  than  that  found  to  be  due,  if  it  is  shown 
faith,  and  the  tender  is  sufficient  in  that  he  was  unable  to  determine  the 
amount,  then  the  court  is  to  disallow  correct  amount  because  of  the  fact  that 
the  plaintiff's  subsequent  costs,  and  the  vendor  had  obtained  possession  of 
to  allow  or  disallow  the  defendant's  the  contract  of  sale  upon  which  pay- 
subsequent  costs  according  to  its  dis-  ments  made  to  him  had  been  indorsed, 
cretion.  Smith  v.  Wilbur,  35  Vt.  133;  and  had  wrongfully  destroyed  the  same. 
Spaulding  v.  Warner,  57  Vt.  654;  Downing  v.  Plate.  90  111.  268. 
Adams  v.  Morgan,  39  Vt.  302;  Wood-  And  where  the  vendee  has  tendered 
cock  V.  Claik,  18  Vt.  333.  all  which  the  law  would  require  and 
The  rendition  of  judgment  upon  a  re-  the  defendant  has  refused  the  tender, 
port  which  contains  findings  inconsist-  the  latter  will  be  compelled  to  pay  the 
ent  with  the  existence  of  bad  faith,  but  costs  subsequently  accrued.  Rucker 
which  presents  no  question  for  the  v.  Howard,  2  Bibb  (Ky.)  t66. 
consideration  of  the  court,  is  not  such  In  a  Bnit  to  Bedeem  from  a  Tax  Bale  a 
action  on  the  part  of  the  court  in  re-  complainant  who  desires  to  relieve 
gard  to  the  allowance  of  costs  as  is  himself  from  the  payment  of  costs 
required  by  the  statute.  Willey  v,  must  make  a  tender  of  the  taxes,  costs 
Laraway,  64  Vt.  566.  and   interest,   and    keep  such    tender 

1.  Pratt  V.  Ramsdell,  (Supm.  Ct.)  16  good  by  bringing  the  money  into  court 
How.  Pr.  (N.  Y.)  59;  Bare  v.  Wright,  or  offering  to  do  so  in  his  bill,  and  if 
23  Iowa  loi;  Columbian  Bldg.  Assoc,  he  fails  in  these  requirements  it  Is 
V.  Crump,  42  Md.  192.  error  to  decree  costs  against  the  de- 

2.  On  a  Bill  Filed  to  Foreclose  a  Usnri-  fendant.  Gage  v,  Goudy,  141  III.  215; 
ons  Mortgage,  claiming  to  recover  usuri-  Cotes  v,  Rohrbeck,  139  111.  532;  Me- 
ous  interest,  upon  payment  into  court  cartney  v.  Morse,  137  111.  481;  Gage  v. 
of  all  that  the  mortgagee  is  entitled  to,  Arndt,  121  111.  491;  Glos  v.  McKeown, 
and  more,  the  bill  should  be  dismissed  141  111.  288. 

at  his  costs.     Blythe  v.  Small,  67  111.  Where  Ho  Estimate  of  Claim  Poiiible. 

A  pp.  319.  —  In  an  action  to  redeem  land  from  a 

Suit  to  Bedeem  from  Mortgages.  —  In  tax  sale  and  deed,  in  which  the  plain- 
general,  a  second  mortgagee  who  files  tiff  set  forth  in  his  petition  that  he  was 
a  bill  to  redeem  from  a  prior  mortgage  ready  and  willing  to  pay  any  amount 
must  pay  the  costs  when  he  files  his  due  the  defendant,  but  tie  made  no 
bill;  but  if  he  has  tendered  redemp-  tender  as  the  amount  due  could  not  be 
tion  and  put  the  owner  of  the  mori-  estimated  beforehand,  and  he  was  per- 
gage  in  default,  costs  may  be  imposed  mltted  to  redeem  after  compensating 
upon  the  defendant.  Lamb  v.  Jeffrey,  the  defendant  for  taxes  paid  and 
47  Mich.  28.  for  permanent  improvements,  less  the 

Where  it  appeared  that  the  conduct  rental  value  of  the  land,  half  the  costs 

of  the  defendant  in  refusing  a  tender  were   taxed   against   the    plaintiff  for 

had  not  been  improper  or  vexatious,  it  making  no  tender.     Elliott  v.  Parker, 

was  held  that  each  party  must  pay  his  72  Iowa  746. 

own  costs.    Hill  v.  White,  i  N.  J.  Eq.  Bill  for  Exhibition  of  Title.  —  In  No- 

435.  land  V,  Pope,  7  J.  J.  Marsh.  (Ky.)  138, 
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is  vexatious  and  arbitrary  in  refusing  the  same,  he  will  generally 
be  taxed  with  costs;  ^  and  where  a  complainant,  on  filing  his  bill, 
avers  his  willingness  to  pay  whatever  may  be  found  due,  the 
court  may  apportion  the  costs  equitably,  even  though  no  tender 
was  made  before  suit  brought.* 

5.  Where  Tender  It  Reftued,  but  Plaintiff  Fails  to  Eecover  More. 
—  Where  the  plaintiff  refuses  a  tender  before  suit  brought,  or  a 
proper  tender  pending  suit,  and  goes  on  with  his  action,  but  fails 
to  recover  an  amount  greater  than  that  tendered,  he  will  be  con- 
demned to  pay  all  subsequent  costs;  •  but  if  he  recovers  a  greater 

which  was  a  bill  for  exhibiiion  of  title  Colorado,  ^  Leis  v.  Hodgsoo,  I  Colo. 

whereade«d  was  tendered  and  after-  393. 

wards  accepted,  it  was  held  that  since  Illinois,  —  Hollenberg  v.  Tompkins, 

the  plaintiff  had  a  right  to  an  injunc-  49  III.  App.  323;  Wagner  v.  Heclcen- 

tion  at  the  date  of  filing  his  bill,  he  was  Icamp,  84  111.  App.  323;  Sweetland  v, 

liable  only  for  costs  since  the  accept-  Tuthill,  54  III.  2x5. 

ance  of  the  tender.  Indiana,  —  Praiher  v.    Prit chard,  26 

Cotti  «f  BafsrtnM.  ^  In  a  suit  to  quiet  Ind.  65. 

title,  where  a  reference  is  ordered  10  Iowa,  —  Freeman  v,  Fleming,  5  Iowa 

ascertain  the  amount  due  to  the  de-  460. 

fendant  from  the  plaintiff,   and   it  is  Kansas. — Logan  z^.  Harf  well,  5  Kan. 

found  that  the  amount  so  due  is  less  649;  Elder  v.  Elder,  43  Kan.  514. 

than  the  amount  previously  tendered  Kentucky,  —  Rucker  v,    Howard.    2 

by  the  plaintiff,  the  defendant  must  pay  Bibb  (Ky.)  166;  Wells  v.  Robb,  9  Bush 

the  cosis  of  the   reference.    Gage  v,  (Ky.)  26;  Bull  v,  Harragan,  17  B.  Mon. 

Du  Puy,  137  III.  652.  (Ky.)  349- 

Coftiofanlnqaiiitioii.  — Where  before  i)/ai/i/.  ~  Kennebec     Purchase     v. 

an  inquisition  the  defendant  tenders  to  Davis,  2  Me.  352;  Call  v,  Lothrop,  39 

the  complainant  an  amount  equal  or  Me.  434. 

superior  to  the  sum    found   due,  the  Afaryland,  —  McCullough    v,     Hell- 

rourt  may  properly  require  the  costs  of  weg,  66  Md.  269. 

the  inquiry  to  be  deducted   from  the  Michigan,  —  Wilcox   v,   Laflin,  etc., 

sum  so  found  due.    Tucker  v.  Tucker,  Powder  Co..  44  Mich.  35;  Bowser  v, 

27  Mich.  204.  Birdsell.  49  Mich.  5. 

1.  Gallagher  V.  Witherington,  29  Ala.  Mississippi.  —  Collier  v.  White,  67 
420;  Phillips  V,  Hulsizer,  20  N*  J*  Eq.  Miss.  133;  Memphis  Mack.  Works  v, 
308;  Hendee  v.  Howe,  33  N.  J.  £.q.  92;  Aberdeen,  77  Miss.  420. 

Metcalf  V.  Hart,  3  Wyo.  5x3.  Missouri,  —  Seibert  v.  Obcrle,  4  Mo, 

In  a  suit  in  equity  to  compel  a  cor-  App.   565;    Voss   v.  McGnire,  26  Mo. 

poration  to  deliver  its  stock  book   to  App.  452;  Kansas  City  Transfer  Co  y, 

the  plaintiff  for  examination,  where  the  Neiswanger,  27  Mo.  App.  356:  Cockrill 

defendant   pending  suit  tendered  the  v.  Kirkpatrick,  9  Mo.  697;  Westcott  v, 

plaintiff  the  right  to  examine  a  copy  of  De  Montreville,  30  Mo.  252;  Mahan  v, 

said  stock  book,  and  further  agreed  to  Waters,  60  Mo.  167. 

pay  all  costs  up  to  that  time,  it  was  Nebraska.  —  Merrill  v.  Jones,  39  Neb. 

held  that  the  failure  of  the  plaintiff  to  763. 

dismiss  the  suit,   no  actual  damages  Nevada.  —  McCausland    v,  Ralston, 

having  resulted,  wai ranted  the  taxing  12  Nev.  195. 

of  costs  against  him  subsequent  to  the  Neiv  Hampshire,  —  Drew  v,  Towle, 

tendei,  even  though  it  appeared  he  was  30  N.  H.  531. 

entitled  to  nominal  damages.     Board-  New   York. — Jackson  v.  Watson,  2 

man  v.  Marshalltown  Grocery  Co.,  105  Cai.  (N.  y.)io5:  Archer  r.  Cole,  (Supm. 

Iowa  445.  Ct.  Gen.  T.)  22  How.  Pr.  (N.  Y.)4ii; 

2.  Binford  v.  Boardman,  44  Iowa  53.  Aikins  v.  Colton,  3  Wend.  (N.  Y.)  326; 
8.  Alabama, — Schuessler  v,   Simon,  Slack  v.  Brown,  13  Wend.  (N.  Y.)  390; 

100  Ala.  422.  Logue  ry.  Gillick,  i  E.  D.  Smith  (N.  Y.) 

California. — Curiae  v.   Abadie,    25    398;  Mela  v.  Geis,  (Marine  Ct.  Tr.  T.) 

Cal.  502.  3  Civ.  Pro.  (N.  Y.)  152;  Hill  v.  Place, 
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amount,  however  small   the  excess   may  be,  he  is  entitled  to 

7  Robt.  (N.  Y.)389;  Tompkins  v.  Ives,  to  award  costs  in  its  discretion.    Wil- 

36  N.  Y.  75;  Taylor  v.  Brooklyn  El.  R.  cox   v,    Laflin,  etc..    Powder    Co.,  44 

Co.,  119  N.  Y.  561.  Mich.  35. 

North   Carolina,  —  Murray  v.  Wind-  Sections  1007  and  1009  of  the  Revised 

ley,  7  Ired.  L.(N.  Car.)  201;  Pollock  v.  Statutes  of  Missouri  (Rev.  Stat.  1899, 

Warwick.  104  N.  Car.  638.  §§  1564,  1566),  which  relate  lo  costs  in 

Ohio,  —  Hay   v.   Ousteiout,   3   Ohio  cases  of  tender,  furnish  an  imperative 

384-  rule  in  favor  of  the  recovery  of  costs 

Oregon.  —  Holladay  v.  IJolladay,  13  by  the  defendant  where  the  tender  is 

Oregon  536;  Jacobs  </.  Oren,  30  Oregon  adjudged  good,  but  Ihese  sections  do 

593*  not  deprive  the  court  of  its  discretion- 

Pennsylvania,  —  Sharpless    v.     Dob-  ary   power,   in   cases   where  a  lender 

bins,  I  Del.  Co.   Rep.  (Pa.)  25;    Ger-  found   insufficient  forms    part  of  the 

man  Lutheran  Cong.   v.  Van  Reed,  i  issues,  to  award  costs  in  favor  of  or 

Woodw.  (Pa.)  78;  Beaver  v,  Whiteley,  against  either  party  as"  partially  pre- 

3  Pa.  Co.  Ct.  613;  Winebiddle  v.  Penn-  vailing  '*  under  sections  992  and  993 
sylvania  R.  Co.,  2  Grant  Cas.  (Pa.)  32.  (§§  1549,   1550);   and  where  the  only 

Rhode    Island.  —  Haley   v.    Newport  controverted  issue  in  the  action  is  as 

Gas  Light  Co.,  6  R.  I.  582.  to  the  amount  due  to  the  plaintiff,  and 

South  Carolina.  —  Shiel  r.  Randolph,  the    jury    find     that    more    than    the 

4  McCord  L.  (S.  Car.)  146.  amount  due  has  been  tendered  before 

Tennessee,  —  Gist  r.  Webb,  i  Coldw.  suit,  there  is  no  abuse  of  discretion  in 

(Tenn.)  518.  awarding  costs  to  the  defendant.     Red- 

Texas.  —  Berry  v.  Davis.  77  Tex.  191.  man  v.  Thomas,  39  Mo.  App.  143. 

Vermont,  —  Carpenter  v.  Welch,  40  Oral  Tender.  —  Under  Rev.  Stat.  Wis., 

Vt.  251.  §  3627,  an  oral  answer  of  the  defendant 

Wisconsin,  —  Newton    v,     Allis.     16  ininvoluntary  trespass,  tendering  judg- 

Wis.  197;  Schnur  v,  Hickcox,  45  Wis.  ment  for  six   cents  and   costs   up   to 

200.  date,   which  the  justice  enteis  in  his 

United  States,  —  The  Rossend  Castle,  docket,  is  a  sufficient  tender  of  judg- 

30  Fed.    Rep.  462;  Coghlan  v.  South  ment  for  damages  and  cosis;  nor  can 

Carolina  R.  Co.,  32  Fed.  Rep.  316;  The  the  plaintiff,  after  refusal  to  accept  the 

Carondelet,   36    Fed.    Rep.   714;    The  same,    recover  subsequently   accruing 

Cassius.  41  Fed.   Rep.  367;  Wilcox  v.  costs,  under  section  3628,  upon  failure 

Richmond,  etc.,  R.  Co.,  (C.  C.  A.)  52  to  recover  a  more  favorable  judgment. 

Fed.  Rep.  264.  Williams  v.  Ready,  72  Wis.  408. 

Sealed  Yerdiet  for  Same  Amount  as  That  Costs  of  Beferenoe.  —  Where  one  claim- 
Tondored.  —  In  Gamble  v.  Sentman,  68  ant  in  an  interpleader  proceeding  ten- 
Md.  71,  where  the  jury  brought  in  a  dered  a  certain  amount  to  the  other 
sealed  verdict  for  the  plaintiff  for  an  claimant  by  means  of  an  offer  in  writ- 
amount  exactly  the  same  as  that  which  ing  to  permit  the  latter  to  take  that 
had  been  tendered  by  the  defendant  amount  out  of  court  without  incurring 
and  paid  into  court,  but  without  stating  further  costs,  but  the  party  to  whom 
whether  it  was  for  the  sum  paid  in  or  the  offer  was  made  refused  the  same, 
for  damages  beyond  that  amount,  it  and  insisted  on  a  reference,  and  on 
was  held  that  under  the  statute  (Code,  such  reference  was  found  to  be  entitled 
&!'(•  75*  §§  iQf  20;  Pub.  Gen.  Laws  Md..  to  no  more  than  the  sum  tendered,  it 
art.  75.  §§  20,  21)  judgment  should  be  was  held  that  he  must  pay  the  costs  of 
ordered  for  the  defendant,  with  costs,  the   reference.     The   money   being  in 

Discretion  of  the  Court.  —  In  Michigan  court,  the  offer  was  held  to  be  similar 

the  statute  (Comp.   L.  I87T,  §§  6180-  to  a  tender.     Walker  v.  West,  16  Pa. 

6181;  Comp.  L.  1897,  §g  10405,  10406)  Co.  Ct.  9q. 

providing  that  where  the  plaintiff  re-  Special  Finding  Heooisary.  —  The  mere 

covers  less  than  the  amount  tendered  fact  that  the  jury  find  a  verdict  for  a 

and    refused,   costs  accrued  after  the  certain  amount,  which  amount  is  the 

tender  must  go.  to  the  defendant,  is  im-  same  as  that  alleged  by  the  defendant 

perative  and  must  be  observed,  not-  to  have  been  tendered  by  him  and  paid 

withstanding  the  statute  which  allows  into  court,  does  not  show  of  itself  that 

the  Circuit  Court,  on  affirming  a  judg-  the  averments  in  regard  to  tender  and 

ment  in  part  and  reversing  it  in  part,  payment  into  court  have  been  found  to 
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recover  such  costs.* 

8.  Where  Tender  Is  LumiBcient  or  Defeetiye  —  a.  Tender  of 
Insufficient  Amount.  —  In  order  to  save  the  defendant  from 
costs  the  amount  of  the  tender  must  be  sufficiently  large  to  cover 
the  plaintiff's  just  claim;'  and  if  it  is  made  pending  suit,  all 
costs  which  have  already  accrued  must  be  included,  otherwise 
the  liability  for  costs  is  not  affected.' 

be  trnr,  in  the  absence  of  a  special  find-  A^orih   Carolina,  —  PoUock    v.    War- 
ing to  that  effect,  and  unless  such  find-  wick.  104  N.  Car.  638. 
ing  is  had  the  defendant  is  not  entitled  Rhode  Island,  —  Haley    v,   Newport 
to  costs.    Jacobs  v.  Oren,   30  Oregon  Gas  Light  Co.,  6  R.  I   582. 
593.  IViscoHsin,  —  Schnur  v.  Hickcox,  45 

Modifieatioii  of  tht  Bole.  —  In  Massa-  Wis.  200. 
chusetts  it  seems  that  the  common-law  In  an  Aotion  Whtre  Treble  DamagM 
rale  as  announced  in  the  case  of  Boy.  Are  BaooTorablo  the  right  to  costs  de- 
den  V.  Moore,  5  Mass.  372,  has  been  pends  upon  the  amount  of  the  judg- 
amended  and  qualified  by  Reg  Gen.,  ment,  and  not  upon  the  amount  of  the 
rule  17.  By  the  rule  thus  modified,  if  verdict,  and  therefore  the  defendant 
the  plaintiff  proceeds  to  trial  and  does  will  be  compelled  to  pay  costs  if  the 
not  recover  more  than  has  been  paid  judgment  finally  recovered  by  the 
into  court,  he  is  not  subject  to  payment  plaintiff  is  greater  in  amount  than 
of  costs  accrued  previous  to  the  pay-  thetender,  although  the  verdict  was  less 
ment  into  court;  but,  on  the  other  in  amount.  Henry  v.  Loi^e.  73  Mo.  96. 
hand,  he  does  not  recover  costs  against  .  8.  Lofland  v,  Emory,  2  Harr.  (Del.) 
the  defendant  Williams  v.  Ingersoll,  297;  Sweetland  v,  Tuthili,  54  111.  215; 
12  Pick.  (Mass.)  345.  Boyden  v,  Moore,  5  Mass.  365;  Bene- 

Tender  Pending  Bvit  IneffNtnaL  —  In  diet  v,  Beurmann,  90  Mich.  396;  Emer- 
Oregon  Cent.  R.  Co.  v.  Wait,  3  Oregon  son  v,  Kinne,  no  Mich.  678. 
428,  it  was  held  that  under  the  statute  Waiver  of  Ininffloienoy.  —  A  tender  of 
providing  for  tender  of  damages  by  the  less  than  the  amount  due,  when  no 
plaintiff  in  a  proceeding  to  condemn  objection  is  made  to  the  amount  ten- 
•and  for  a  right  of  way,  such  tender  dered,  releases  the  debtor  from  liability 
must  be  made  before  suit  is  com-  for  interest  and  costs;  but  such  a  ten- 
menced  in  order  to  carry  costs,  and  der  does  not  prevent  the  plaintiff  from 
thit  a  tender  pending  suit  in  such  case  recovering  more  than  the  amount  ten- 
does  not  relieve  the  plaintiff  from  costs,  dered.  Sheriff  v.  Hull,  37  Iowa  174; 
even  though  the  defendant  fails  to  re-  Guengerich  v.  Smith,  36  Iowa  587; 
cover  a  greater  amount.  Hay  ward  v,  Munger,  14  Iowa  516. 

1.  Illinois,  —  Dickinson  v,  Boyd,   82  8.  Iowa.  —  Powdl  v.  Western  Stage 

111.  App    251.  Co.,  2  Iowa  50;  Warrington  v.  Pollard, 

Kansas, — Elder  v.   Elder,  43   Kan.  24  Iowa  281;    Martin   v.    Whisler,  62 

514.  Iowa  4x6. 

Louisiana,  —  Allen    v.   Wills,  4   La.  Missouri,  —  Audenreid    r.    Hull,  45 

Ann.  97;  First  Municipality  v.  Bell,  4  Mo.  App.  202. 

La.  Ann.  12 1.  New  Jersey,  —  Wright  v,  Behrens,  39 

Maine.  —  Dresser  v.  Witherle,  9  Me.  N.  J.  L.  413. 

Ill;  Call  V.  Loth rop,  39  Me.  434.  New   York,  —  Grosvenor  v,  Rogers, 

Mississippi,  —Collier    v.    White,    67  3  Den.  (N.  Y.)  267. 

Mi^s.  133.  Pennsylvania, — Summerson  ^.  Hicks, 

Nebraska,  —  Elsanger  t.  Grovijohn,  142  Pa.  St.  344. 

29  Neb.  139.  Vermont,  —  Willey    v,   Lara  way,   64 
New  Hampshife,  —  Drew   v,   Towle,  Vt.  566. 

30  N.  H.  531.  Wisconsin,  —  Warden  v,  Sweeney,  86 
Ne7o  Jersey.  —  Wright  v,  Behrens,  39  Wis.  161. 

N.  |.  L.  413.  Mnst  Include  Interost. —  In  an  action 
New  York.  —  Slack  v.  Brown,  13  for  breach  of  contract  to  deliver  prop- 
Wend.  (N.  y.)  390:  Taylor  v,  Brooklyn  erty  at  a  certain  time,  where  the  de- 
El.  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  fendant  answers  by  a  general  denial, 
18  Civ.  Pro.  (N.  Y.)  72.  and  also  by  an  averment  of  a  snbse* 
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b.  Irregular  Tender  —  Defect  in  Plea  or  Evidence. — 

A  tender  which  does  not  conform  to  all  the  requirements  of 
the  law  is  insufficient  to  put  payment  of  costs  upon  the  adverse 
party ; '  and  even  though  a  good  and  sufficient  tender  has  been 
made,  the  party  making  it  may  nevertheless  be  charged  with 
costs  if  he  fails  to  plead  it  properly,*  or  to  prove  it  on  the  trial.* 

c.  Failure  to  Pay  Money  into  Court.  —  In  cases  where 

payment  into  court  is  essential  to  the  validity  of  a  plea  of  tender, 
an  averment  and  proof  of  tender  without  payment  into  court  will 
not  relieve  the  defendant  from  liability  for  costs. ^ 

quent  tender  of  the  value  of  ihe  prop-  175  lU.  20;  Moore  v.  Vail,  13  N.  J.  Eq. 

erty,  such  tender  not  including  interest,  295. 

a  judgment  for  the  plaintiff  for  costs  Mnit  B«  "  in  Discharge."  —  To  impose 

is  correct.     Hamar  v,  Dtmmick,  14  Ind.  upon  the  plaintiff,  in  an  action  to  fore- 

105.  close  a  mechanic's  lien,  the  costs  from 

1.  Alabama,  —  Raiford  v.  Governor,  the  time  of  an  offer,  under  Laws  N.  Y. 

29  Ala.  382.  1885,   c.   342,   §   19,   to   pay  a  certain 

Indiana,  —  Kirkman  v.  Allen,  17  Ind.  amount  into  court,  the  offer  must  state 

216.  expressly  that  it  is  made  "  in  discharge 

Kentucky,  —  Garner  v.  Crosswait,  6  of  the  lien."     Hall  v.  Dennerlein,  (C. 

T.  B.  Mon.  (Ky.)426.  PI.  Gen.  T.)  14  N.  Y.  Supp.  796. 

Louisiana,  —  Stiilman  v.  Bryant,  15  Irregnlar  Tender  Held  Snifieient.  —  In 

La.  Ann.  175;  Thompson  v,  Edwards,  a  suit  to  foreclose  a  mortgage,  where 

23  La.  Ann.  183;  Bayly  v,  McKnight,  it  was  shown  that  before  the  institution 

23   La.   Ann.    423;    Mechanics',    etc.,  of  the  suit  the  mortgagor  had  tendered 

Bank  v.  Barnett,  27  La.  Ann.  177.  to  the  mortgagee  certain  accounts,  paid 

New  Jersey.  —  Woodruff  v.  Depue,  14  for  the   latter  at   his   request   by  the 

N.  J.  Eq.  168.  former,  and  also,  in  addition  thereto, 

North   Carolina,  —  Rand   v,   Harris,  such  sum  as  should  be  found  due  on 

83  N.  Car.  486.  the  mortgage,  it  was  held  that  although 

Ohio,  —  Cincinnati   Gas  Light,  etc.,  the  tender  did  not  comply  with  all  the 

Co.  V.  Avondale,  43  Ohio  St.  257.  requirements   necessary  to  discharge 

South  Dakota,  —  Stakke  v.  Chapman,  the  mortgage,  still,  as  it  showed  a  will 

13  S.  Dak.  269.  ingness  on  the  part  of  the  defendant 

Vermont,  —  Strusguth  v.  Pollard,  62  to  make  such  payment  as  would  dis- 

Vt.  157.  charge  the  mortgage  at  anytime  when 

England.  — Gammon  v.  Stone,  i  Ves.  it  should  be  received  without  suit,  the 

339.  defendant  should  not  be  subjected  to 

A  defendant  is  not  entitled  to  recover  the  payment  of  any  costs.  Castle  v. 
costs  because  of  an  alleged  tender  and  Caslle,  78  Mich.  298. 
refusal  before  suit,  where  the  proof  2.  A  defendant  who  has  made  a  ten- 
shows  that  before  the  commencement  der  before  suit,  but  when  sued  before 
of  the  action  he  offered  the  plaintiff  his  a  justice  of  the  peace  makes  no  such 
check  for  the  amount  named  in  a  ver-  defense,  and  who,  after  being  defeated 
diet,  which  offer  was  refused,  that  such  in  that  court,  appeals  to  the  circuit 
offer  was  renewed  in  money  soon  court,  and  sees  that  judgment  for  the 
after,  but  the  amount  was  less  than  the  amount  which  he  has  tendered  will  be 
defendant  admitted  to  be  due,  and  the  rendered  against  him,  cannot  cast  the 
offer  was  not  accomp&nied  by  any  entire  costs  of  both  courts  upon  the 
notice  as  to  wher;  the  property  or  its  plaintiff  by  simply  bringing  the  money 
equivalent  would  be  kept  or  might  be  into  the  circuit  court  and  making  proof 
found  in  case  the  plaintiff  concluded  to  of  the  original  tender.  It  matters  not 
accept  it,  and  that  the  tender  was  not  that  he  offered  no  evidence  before  the 
kept  gooi.  Warden  v.  Sweeney,  86  justice,  where  he  appeared  at  the  trial 
Wis.  161.  and    moved    to   continue    the    cause. 

A    Tender    Ceapled  with  a   Condition  McDaniel  v.  Upton,  45  111.  App.  151. 

which  the  party  making  it  has  no  right  8.  Cotes  v.  Rohrbeck,  139  111.  532; 

to  impose  does  not  throw  costs  upon  Milnes  v,  Davison,  3  Madd.  374* 

the  adverse  party.     Glos  v,  Goodrich,  4.  Illinois,  -  Beach  v.  Jefferey,  i  III. 
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7.  Where  Beoorery  It  Lefs  than  Statutory  Amonnt  Warranting 

Cofts.  —  Where  the  amount  of  final  recovery  has  been  reduced 
below  the  amount  limited  by  statute  for  the  recovery  of  costs, 
the  prevailing  party  may  nevertheless  recover  costs  if  such  reduc- 
tion is  due  to  a  plea  of  tender.^ 

App.   383;    Monroe    v.   Chaldeck,    78  entitle  the  defendant  to  costs.     Voss  v. 

111.    429;    Gage    V.    Goady,    141    111.  McGuire,  a6  Mo.  App.  452. 

215.  Statutory   Szooptlon    to   Bvle.  —  By 

Iowa.  —  Warrington   v.    Pollard.    24  virtue  of  the  Act  of  Assembly  in  regard 

Iowa  282.  to  the  assessment  of  damages  for  land 

Kansas,  —  Saum  v.  La  Shell,  45  Kan.  taken  for  a  right  of  way,  a  lender  of  a 

205.  certain  amount  as  damages  need  not 

Missouri.  —  Raymond  v,  McKinney,  be  kept  good  by  payment  into  court, 

58  Mo.  App.  303.  nor  need  it  be  pleaded.     It  is  enough 

New  Yotk. —  Lewis  t'.  Wilson  (Supm.  if  such  tender  is  made  to  the  pany  en- 

Ct.  Gen.  T.)  17  N.  Y.  Supp.  128;  Mull  titled  to  damages;  and  if  he  refuses  it 

V.  Jones,  (C.   PI.  Gen.  T.)   18   N.   Y.  and  subsequently  fails  to  recover  more 

Supp.  359;  Gray  v.  Green,  9  Hun  (N.  than  was  tendered,  he  cannot  recover 

Y.)  334.  costs.     Winebiddle  v.  Pennsylvania  R. 

Pennsylvania,  —  Harvey  v,  Hackley,  Co.,  2  Grant  Cas.  (Pa.)  32. 

6  Watts  (Pa.)  264.  1.  Reed  v.  Wilson,  11  Gray  (Mass.) 

Texas,  —  Rogers  v.    People's   Bldg.  486;  Thompson  v,  Townsend,  41  Mich. 

Loan,  etc.,  Assoc..  (Tex.  Civ.  App.  1900)  346;  State  Bank  v.   Holcomb,  7  N.J. 

55  S.  W.  Rep.  383.  L.  193;    Haley  v,  Newport  Gas  Light 

Vermont,  —  Strusgnth  v.  Pollard,  62  Co.,  6  R.  I.  582.     And  see  Dresser  v, 

Vt.  157.  Wiiherle.  9  Me.  iij. 

United  States.  —  Coghlan    v.    South  In  the  Federal  Courts.  —  In  Brooks  v, 

Carolina  R.  Co.,  32  Fed.  Rep.  316;  Bis-  Phoenix  Mut.  L.  Ins.  Co.,  16  Blatchf. 

sell  V.  Heyward,  96  U.  S.  580.  (U.  S.)  182, 4  Fed.  Cas.  No.  1,960,  which 

In  Bounty  V.  Kerrin.3Fed.  Cas.  No.  was   a  case   that  had   been   removed 

1,697(2,  which  was  a  libel  in  admiralty,  from  a  slate  court  to  a  circuit  court  of 

it  was  held  that  evidence  of  a  tender  the  United  States,  the  sum  in  dispute 

by  the  defendant  before  suit  brought  having  been  reduced  below  five  hun- 

did  not  bar  costs  where  such   tender  dred  dollars  by  a  tender  made  and  ac- 

was  not  repeated  in  court.  cepted  after  the  cause  was  removed,  it 

A  tender  paid  to  the  constable  of  the  was  held  that  under  U.  S.  Rev.  Stat., 

township  in  an  action  before  a  justice  §  968,  and  under  the  Act  of  March  3, 

places  the  money  in  custodia  legis  even  1875.  §  600,  there  should   be  a  judg- 

though  it  does  not  remain  all  the  time  ment  for  the  plaintiff  for  the  amount 

in  his  hands,  and  such  a  tender  will  due,  but  without  costs  to  either  party. 
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TERMS  AND  SESSIONS  OF  COURT. 

By  Henry  Stephen. 

L  DSFIHITIOHS»  599. 

1.  Terms  of  Courts  599. 

2.  Session  of  Courts  600. 

3.  Regular  and  Special  Terms ^  600. 

n.  Distinction  Betwsbn  Tsbm  and  Ssbbion,  600. 

III.  Eeiation  of  All  Pbogeedinob  nr  Tebm  to  Its  Fibst  Dat, 

601. 

lY.  Necessity  of  Tebms,  603. 
y.  Necessity  of  Obsebyino  Tebms  and  Sessions,  603. 

1 .  Notice  by  PartieSy  603. 

2.  yudicial  Notice^  604. 

YL  Bequisites  of  Valid  Tebm  ob  Session,  604. 

1 .  Time  of  Holdings  604. 

a.  In  General y  604. 

b.  Uncertainty  of  Date^  605. 

c.  Night  Sessions^  605. 

2.  Place  of  Holdings  605. 

a.  In  Generctly  605^ 

b.  Exceptional  Circumstances  justifying  Holding  at  Other 

than  Prescribed  PlcuCy  607. 

c.  Discretion  of  J^udge^  608. 

d.  Particular  Buildings  608. 

3.  Before  Whom  Held,  609. 

4.  Effect  of  Holding  in  Unauthorized  Manner y  609. 

a.  General  Rule,  609. 

b.  Compelling  Trial  at  Unauthorized  Term,  610. 

5.  Presumption  on  Appeal  or  Error y  611. 

VH  Beoulation  of  Tebms  and  Sessions,  612. 

I.  Appointment y  612. 

a.  Who  May  Appoint y  612. 

ii)  Regular  Terms y  612. 
(2)  Special  Terms y  613. 

b.  How  Power  to  Appoint  Exercisedy  614. 

{i\  In  General y  614. 
(2)  Special  Termy  615. 

(a)  Conformity  with  Statutory  ProvisionSy  615. 
(Jf)  Exercise  of  Discretionary  Power  Not  Re* 

viewcUfUy  6t6. 
{c)  Exercise  in  Term  or  VaccUioHy  616. 
{d)  Authority  of  yudgey  616. 
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(e)  Nature  of  Business^  617. 
(/)  Order,  619. 

aa.  Necessity  and  Sufficiency^  619. 
bb.  Filing  and  Entering^  620. 
(^)  Notice,  620. 

aa.  Necessity,  620. 
^^.  Manner  of  Giving  Notice,  621. 
^.  Revoking  Order  Appointing  Special  Term^  621. 
8.   Changing  Time  and  Plcue,  622. 
'a.  By  Legislature,  622. 
^.  -5y  Court  or  ^udge,  623. 
r.  Effect  of  Change,  624. 

3.  Postponement,  624. 

a.  /fr  General,  624. 

^.  ^i^Ttt/  Power  Should  Be  Exercised^  624. 

4.  Adjournment,  626. 

5.  Prolonging  or  Extending,  626. 

u.  /«  General,  626. 

^.   Under  Statutory  Provisions,  627. 

r.  -^<7a/  Power  Exercised,  628. 

6.  Power  of  Holding  Simultaneous  Terms  or  Sessions,  629. 

Ym  COXKEHCSIESHT,  DUBATIOV,  AHB    BXPIBATIOV    OT    TlBK    OB 

SssnoH,  629. 

1.  GenercU  Rules  c^  to  Commencement  of  Term,  629. 

2.  Duration  and  Determination  of  Term,  630. 

a.  Duration  until  Business  Disposed  of,  630. 

b.  Determination  by  Affirmative  judicial  Act,  631. 

e.  Determination  by  Commencement  of  Term  in  Another 
County,  632. 

3.  Nonjuridical  Days^  635. 

EL  Lapsb  of  Te&m  ob  Sessioh,  637. 

1.  Where  Term  Is  Not  Opened,  637. 

2.  Where  Term  Has  Been  Opened,  640. 

CROSS-REFERENCES. 

See  articles  ADJOURNMENTS,  vol.  i,  p.  238;  CHAMBERS 
AND  VACATION,  vol.  4,  p.  336;  RULES  OF  COURT,  vol. 
18,  p.  1235. 

For  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  title  COURTS,  8  Am.  and  Eno.  Encyc.  of  Law  (2d  ed.)  21. 

L  DEPnriTiOHS  —  1.  Terms  of  Court  —  A  term  of  court  is  a 
definite  and  fixed  time  or  season  of  the  year  prescribed  and  set 
apart  for  the  dispatch  of  judicial  business.^ 

1.  Conkling  v,  Ridgely,  112  111.  36;  Exp,  Croom,  19  Ala.  56T,  the  expres* 

Overseers  of  Poor  V.  Overseers  of  Poor,  sion  "term  of  court/'  as  used  ia  a 

96  Pa.  St.  528;  Horton  v.  Miller,  38  Pa.  former  statute  providing    for  bail  in 

St.  270;  Com.  V,  Thompson,  18  Pa.  Co.  capital  cases,  was  held   to  mean  the 

Ct.  487.  period  of  time  prescribed  by  law  dur- 

BtKfeiilocj   MtMiiBf  —  Alahama —  In  tng  which  the  court  is  to  be  held,  ao« 
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Uitinetlon  Between  TERMS  OF  COURT.  Term  and  Seeeieii. 

2.  Session  of  Court.  —  A  session  of  court  is  the  time  during  a 
term  in  which  the  court  sits  for  the  transaction  of  business.^ 

3.  Eegnlar  and  Speoial  Terms.  —  A  regular  term  of  court  is  one 
held  at  a  time  and  place  fixed  once  and  for  all;  and  a  special 
term  is  one  called  or  appointed  under  certain  circumstances,* 
As  a  general  rule,  when  a  statute  speaks  of  terms  of  court,  the 
terms  constituted  by  law  are  meant,  not  special  terms.^ 

IL  Distinction  Between  Teem  and  Session.  —  Although  lexi- 
cographers have  given  nearly  the  same  meaning  to  the- expressions 
**  term  *'  and  **  session  '*  of  court,  the  distinction  in  their  signifi- 
cation as  previously  defined  should  be  kept  in  mind,  and  is 
frequently  important  when  a  question  arises  on  the  duration  of  a 
term  or  session.* 

less  the  business  is  sooner  disposed  of,  A  special   term  in   Tennessee  is  not 

and   not   the   time   durinf^   which    the  parcel  of,  nor  does  t(  ha^e  any  con« 

court  may  be  actually  in  session.  nection  with,  a  regular  term,  and  busi- 

The  Origin  of  Terms  of  Court  is  traced  ness  that  can  be  transacted  only  at 

by  Sir  Henry  Spelman  to  the  canonical  a  regular  term  cannot    be  performed 

constitutions  of  the  church,  which  the  therein.      Garner  v,  Carrol,    7   Yerg. 

four  ordinary  feasts  of  Hilary,  Easter,  (Tenn.)  365. 

Trinity,  and    Michaelmas,   being   the  8.  Smith  v.  Cutler,  10  Wend.  (N.  Y.) 

names  of  the  four  terms  of  the  courts  590;  Tompkins  v,  Clackamas  County, 

of    common     law   in    England,    very  it  Oregon  364;  Moore  v,  Packwood,  5 

clearly  indicate  to  be  their  true  origin.  Oregon    325;     Overseers    of    Poor  v. 

These  terms  are  described  by  him  as  Overseers  of  Poor,  96  Pa.  St.  528. 

being  no  other  than  those  leisure  sea-  A  Statute  Allowing  Appeals  does  not 

sons  of  the  year  which  were  not  occu-  authotize  an  appeal  to  be  taken  to  an 

pied  by  the  great  festivals  or  feasts  and  adjourned  term  of  the  appellate  court, 

which  were  not   liable  to  the  general  although     another    provision    of    the 

avocations  of  rural  business.     3  Black,  statute  authorizes  the  latter  court  to 

Com.  275.                                                 •  adjourn    its    terms.     Leavenworth    v. 

Appearance  Term  —  Iowa. —  In  Vin-  Marshall,  ig  Conn.  i. 

sant  V,  Vinsant,  47  Iowa  594,  it  was  Where  under  statutory  authority  a 

said  that  by  the  expression  **  appear-  court  ordered  other  courts  of  the  county 

ance  term,"  as  used  in  a  code  provision  to  continue  two  weeks  beyond  the  time 

relative  to  the  time  of  making  motions,  fixed    by  statute,   or  as  long  as  was 

was  me  int  that  term   when  it  first  be-  necessary  to  dispose  of  their  business, 

came  clear  that  the  determination  of  an  it  was  held  that  courts  convened  dur- 

issue  of  fact  was  necessary,  but  that  ing  the  extended  time  were   but  ad- 

as  a  general  rule  the  appearance  term  journed  courts,  and  not  regular  terms 

was  the  term  succeeding  the   making  within  the  meaning  of  a  statute  requtr- 

of  c  legal  service.     Compare  Thornton  ing  that  an  appeal  should  be  taken  be- 

V.  Fitzhugh,  10  Smed.   &   M.   (Miss.)  fore  the  next  court.     Overseers  of  Poor 

438,  in   which  case  it  was  held,  where  v.  Overseers  of  Poor,  96  Pa.  St.  528. 

the  return  term  to  which  mesne  process  Criminal  Trials.  —  In  the  North  Dakota 

hid   been   executed  failed,  so  that  no  statute  requiring  that  issues  of  fact  in 

court  was  held  at  that  term,  that  such  criminal  actions   must   be   tried   at  a 

term   nevertheless  constituted  the  ap-  "  regular  term  "  of  the  court,  the  words 

pearance  term  of  the  case,  which  would  **  regular  term  "  as  employed  arc  not 

stand  for  trial  at  the  next  term  in  the  intended   to    discriminate   between    a 

same  way  as  though   the  appearance  regular  term   and  a  special  or  called 

term  had  been  regularly  held.  term  of  court  at  which  a  jury  is  con- 

1.  Matter  of  Gannon,  69  Cal.  541;  vened.  State  v.  Boucher,  8  K.  Dak. 
Bush   V,    Doy,    i    Kan.   88;    Com.   v.  277. 

Thompson,  18  Pa.  Co.  Ct.  487;  Lipari  4.  InstanoesofEzpreesionsUsedSTnonj- 

V.  State,  19  Tex.  App.  431.  mooslj.  —  In  Massachusetts  it  was  held 

2.  Dryden  v.  Wyllis,  54  Iowa  667;  under  the  Act  of  1785,  c.  69,  §  8,  which 
Kingsley  z/.  Bagby.  2  Kan.  App.  23:  gave  to  the  Supreme  Judicial  Court 
Garner  v,  Carrol,  7  Yerg.  (Tenn.)  365.  jurisdiction  of  questions  of  divorce  and 
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Sdation  or  FnoMdingt      TERMS  OF  COURT.        in  Ttm  to  lint  Day. 

ni  RsuLTiOH  or  All  Pxocsedivob  nr  Tbsm  to  Itb  Fibst 

DAT.  —  For  all  general  purposes,  in  default  of  a  statute  to  the 
contrary,  a  term  of  court,  of  however  many  days  it  in  fact  con- 
sists, is  deemed  to  constitute  but  one  day;  ^  and  that  is  the  day 
on  which  it  is  first  held,  all  of  the  proceedings  during  the  term, 
with  a  few  exceptions,  having  relation  back  to  that  day  and 
being  regarded  as  contemporaneous,*  and  all  succeeding  days  of 
the  term  being  in  contemplation  of  law  only  a  continuation  and 
part  of  the  first;  and  this  is  so  whether  the  court  is  adjourned 
from  day  to  day  or  for  a  longer  time.* 

alimony,  that  the  words  "before  the  Iowa,  —  State    v.    Winebrenner,    67 

sitting  of  the  court "  were  equivalent  Iowa  230. 

to  •*  before  the  first  day  of  the  term/'  Kentucky.  —  Dye  v,    Knox,    I    Bibb 

and  could  not  be  extended  to  the  open-  <Ky.)  573. 

ing  of  the  court  on  any  subsequent  day  New    York, —  Manchester    v.    Her- 

in  the  term  to  which  it  might  stand  rington,    10    N.    Y.    164;    Bennett    v. 

adjourned.     Anonymous,  5  Mass.  197.  Davis,  3  Cow.  (M.  Y.)  68;  Griswold  v. 

So  also  in  Oregon  it  has  been  held  Stewart,  4  Cow.  (N.  Y.)  457. 

that  the  word  "  sittings,"  as  used  in  North  Carolina,  —  State  v,  Martin,  a 

the  act  providing  for  the  holding  of  a  Ired.  L.  (N.  Car  )  loi. 

District  Court  in  one  place  in  each  ju-  Ohio.  —  May  v.  State,  14  Ohio  461; 

dicial  district  and  for  sittings  in  each  Torbct  v.  Coffin,  6  Ohio  33. 

county  for  the  trial  of  issues  of  fact  Pennsylvania, —  Lance    v.    Bonnell, 

in  cases  arising  in  such  counties,  means  105  Pa.  St.  47. 

••  term."     Gird  v.  State,  i  Oregon  308.  IVisconsin,  —  Barrett  v.  State.  I  Wis. 

Sxprenions  Held  Different  in  Meaning.  175. 

—  In  Maryland  it  is  held  that  the  word  United  States,  —  The  Canary  No.    2, 

"  sitting,"  as  used  in  that  provision  of  22  Fed.  Rep.  536. 

the  Maryland  Constitution  which  gives  2.  Leavenworth     v,     Marshall,     ig 

to  a  party  an  election  between  an  ap-  Conn,  i;  McNeill  v.  McDuffie,  iiq  N. 

peal  to  the  court  in  bancKiid  one  to  the  Car.  336;  Saunders  v.   Bobo,  2  Bailey 

Court  of  Appeals,  is  not  synonymous  L.  (S.  Car.)  492. 

with  the  "term"  of  the  court,   but  Bigidity  of  Bole  in  England.  —  In  the 

means  the  whole  time  during  which  English  practice  the  principle  stated  in 

a  court  sits  for  the  day.    Costlgin  v,  the  text  was  carried  to  such  a  length 

Bond,  65  Md.  122.  that  it  was  held  that  the  statute  of  17 

In  Atizona  it  was  held,  in  construing  Car.  II.,  c.  8,  enacting  that  the  death 

Rev.  Stat.  U.  S.,  g  1934,  that  there  was  of  either  party  after  verdict  should  not 

a    broad   distinction   between   an   ad-  be  alleged  for  error,  applied  to  a  case 

journed    session    and    an    adjourned  where  the  defendant  had  died  on  the 

term.     Bryan  v.  Pinney,(Ariz.  1888)  17  first  day  of  the  sitting  and  before  the 

Pac.  Rep.  97.  trial  in  fact  of  the  cause,  the  verdict 

Under  a  TVxAj  statute  providing  that  relating   back  to  the  first  moment  of 

a  court  should   perform   an  act  '*  at  the  first  day.    Jacobs  v.  Miniconi,  7  T. 

its  first  regular  session,"  it  was  held  R.  31. 

that  the  words  "  term  "  and  "  session  "  It  Is  Seldom  Necessary  that  the  Day  of 

were  unquestionably  not  svnonymous.  Any  Proceeding  Should   Appear   in   the 

since  there  might  have  been  a  regular  Becord  distinct  from  that  of  the  begin- 

term  of  court,  but  no  session  at  such  ning  of  each  term,  though  a  minute 

term.     Lipari  v.  State,   19  Tex.  App.  may   be   kept  of  each   day's    doings. 

431.  State  V,  Martin,  2  Ired.  L.  (N.  Car.)  loi. 

1.  ^ria^jaj.  — Cunningham  v.  Ash*  8.  The  Canary  No.  2,  22  Fed.  Rep. 

ley.  13  Ark.  653.  536. 

Connecticut,  —  Leavenworth  v.  Mar-  The  Wisdom  of  the  Bale  was  illustrated 

shall,  19  Conn,  i;  Younger.  Kenyon,  2  in  Richardson  v.  Beldam,  18  III.  App. 

Day  (Conn.)  256.  527,  in  which  case  it  appeared  that  a 

Illinois,  —  Brown  v,  Leet,  136  111.  205;  court,  in  regular  term  time,  adjourned 

Chiniquy  v.  People,  78  111.  570;  Rich-  on  Saturday  to  ten  o'clock  of  the  sue* 

ardsoo  v.  Beldam,  18  111.  App.  527.  ceeding  Monday,  but  that  on  Monday 
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Thii  Dootrino  Ib,  However,  Only  a  Legal  notion,  and  although  adopted 
for  purposes  of  general  justice  and  convenience  is  subject  to  the 
rule  which  universally  prevails  in  regard  to  all  other  fictions,  that 
where  it  is  requisite  to  show  that  the  fact  which  by  the  fiction 
is  supposed  to  exist  is  inconsistent  with  the  truth,  the  real  fact 
may  be  shown,  and  the  fiction  will  not  prevail  against  it.  In 
accordance  with  this  rule  the  true  time  when  any  legal  proceed- 
ings took  place  in  term  may  be  shown  when  justice  requires  it.* 
Thus,  for  some  purposes,  such  as  where  a  day  in  term  is  desig- 
nated as  the  time  when  certain  things  are  to  be  done,  the  term 
is  divisible,  and  particular  days  thereof  will  be  regarded,'  though 
never  when  the  result  of  so  doing  will  cause  injustice.' 

morning  the  court  did  not  open  at  that  term,  according  to  the  statute  or  the 

hour,  though  judgment  was  entered  in  piacticeof  the  court."   Barrett  v.  State, 

regular  form  upon  a  cognovit  and  other  i  Wis.  175. 

papers  on  file.    An  attempt  was  made  Popular  Seiue. —  For  the  purposes  of 

to  have  the  judgment  regarded  as  void,  the  Illinois  statute  fixing  the  time  for 

or  so  irregular  as  to  be  subject  to  be  filing  transcripts  or  copies  of  records 

set  aside,  because  the  precise  time  of  on  appeal,  the  term  is  made  to  consist 

ten  o'clock  had  not  arrived  when  the  of  days,  and  the  word  *'  day  *'  is  used 

entry   was  made;  but  the  court  said  in  its  popular  sense.     Brown  v.  Leet, 

that "  to  hold  that  the  powers  of  the  136  111.  203. 

court  were  absolutely  suspended  until  8.  In  May  v.  State,  14  Ohio  461, 
the  precise  time  to  which  it  adjourned  which  was  a  criminal  case,  it  appeared 
would  be  the  recognition  of  a  doctrine  that  the  plaintiff  in  error  had  been  tried 
fraught  with  inconvenience  and  dan-  and  convicted  at  the  November  term  of 
gerous  consequences.  In  addition  to  a  a  court.  The  record  stated  in  its  cap- 
standard  city  and  a  standard  railroad  tion  that  the  court  was  begun  and 
time  it  would  be  necessary  to  have  a  holden  on  the  third  of  November,  1845, 
standard  court  time,  because  the  other  but  the  indictment  averred  that  the 
two  vary  from  each  other.**  offense  was  committed  on  the  fifth  of 

1.  People  V.  Beatty,  14  Cal.  566;  that  month,  and  it  was  argued  that  the 
Leavenworth  v,  Marshall,  19  Conn.  i.  record  showed  that  the  indictment  was 

When  Date  of  Jadgment  Is  Material.  —  found    before    the    offense   was  com- 

The  fiction  has  never  been  held  to  pre-  mitted.     The  appellate  court  held  that 

dude  inquiry  as  to  the  particular  day  the  record,  talcen  altogether,  showed 

of  a   term  on  which  judgment    was  no    apparent    inconsistency,    because 

rendered,  when   it    becomes  material  after  the  caption,  proceedings  before  a 

to  ascertain  the  day.     Thus,  supposing  justice  of  the  peace  were  copied  into 

an  offense  is  committed    during    the  the  record,  and  these  showed  a  warrant 

term,  the  offender  might  be  prosecuted  issued  for  the  arrest  of  the  plaintiff  in 

immediately  before   the  coun,   if    in  error,  the  constable's  return   that  he 

session,  but  if  judgment  were  to  bear  had  him  in  custody,  and  an  order  of 

date  conclusively  as  of  the  first  day  of  the  justice  made  on  the  sixth  day  of 

the   term,  it  would   be  void    because  November  that  he  be  retained  in  cus- 

rendered  before  the  offense  was  com-  tody   until  disposed  of  by  the  grand 

milted.     Young    v.    Kenyon,    2    Day  jury  of  the  county  then  in  session;  and 

(Conn.)  256.  the  record   then   proceeded:    "After. 

2.  State  V,  Martin,  2  Ired.  L.  (N.  ward,  at  the  same  term  aforesaid,  the 
Car.)  loi;  May  v.  State,  14  Ohio  461;  jurors  of  the  grand  jury,"  etc.,  "  re- 
Dewit  V.  Greenfield,  5  Ohio  225;  Lance  turned  into  court  their  bill  of  indict- 
V,  Bonnell,  105  Pa.  St.  47.  ment."    See  also  Dewit  v.  Greenfield, 

"  Some  writs  are  made  returnable  on  5  Ohio  225. 

the  first  day  of  the  term.     Others  are  Bight  of  Way  Act.  —  Where  the  day 

returnable  on  the  second  day.    Appear-  named  in  a  notice  of  applying  for  the 

ances  are  to  be  entered,  pleadings  to  be  appointment  of  commissioners  under 

filed,   recognizances   to    be    answered  the  Illinois  Right  of  Way  Act  of  185a 

unto,  etc.,  on  one  or  another  day  of  the  was  a  day  of  a  term  of  court,  it  was 
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DtMribod.  —  Since  a  term  is  considered  as  being  held  on  the 
day  when  it  begins,  it  should  be  so  described  whenever  it  is 
necessary  to  set  it  forth  in  any  legal  proceeding.^ 

IV.  HBCE88ITY  OT  TSBMB.  —  The  necessity  for  having  fixed  times 
and  places  for  the  successful  administration  of  justice  is  generally 
recognized,  since  otherwise  all  those  interested  in  the  proceed- 
ings of  a  court  might  be  kept  in  attendance  upon  an  uncertainty 
of  time  and  place.* 

Vo  T«ms  In  Some  JvUdktions.  —  In  some  jurisdictions  it  is  provided 
that  the  courts  shall  be  always  open  for  the  transaction  of  busi- 
ness except  on  nonjudicial  days;  consequently  there  are  no  terms 
of  court  properly  so  called,  during  which  the  court  may  sit  to 
hear  and  determine  causes,  but  only  a  division  of  the  year  into 
sessions  to  facilitate  the  orderly  arrangement  and  dispatch  of 
business.* 

y.  HE0SB8ITT  OT  OBflBBYiire  TssMB  AHD  Sebbiohb  —  1,  Notioe  by 
Partiei.  —  Where  the  time  and  place  of  holding  a  term  or  session 
of  court  have  been  properly  fixed  and  appointed,  it  is  the  duty 
of  the  parties  having  business  at  such  term  or  session  to  take 
notice  thereof,  or  suffer  the  penalty,  whatever  that  may  happen 
to  be,  of  their  ignorance.* 

held  that  the  term  of  court  being  re-,       8.  Carpenter  v.  Superior  Cl.,  75  Cal. 

garded  but  as  one  day,  a  party  giving'  596;  Matter  of  Gannon,  69  Cal.  541 ; 

the  notice  was  not  restricted  to  the  day  People  v.  Soto,  65  Cal.  621;  Stewart  v. 

named  in  his  notice,  but  might  file  his  Mahoney  Min.  Co.,  54  Cal.  149;  U.  S. 

application  on  a  subsequent  day  of  the  v.  Gwyn,  (N.  Mex.  1S88)  42  Pac.  Rep. 

same  term.    Chicago,  etc.,  R.  Co.  v.  167;  Western  v,  Romaine,  i  Bradf.  (N. 

Chamberlain,  84  111.  333.  •  Y.)  37;  Skagit  R.,  etc..  Co.  v.  Cole,  1 

1.  Cutler  V.  Wadsworth,  7  Conn.  6,  Wash.  330;  Headly  v,  Miller<  63  Wis. 
holding  that  the  prescribed  and  legal  173. 

description  of    a  term-— that  is,  the  Baqnirements  that  Certain  Acts  Must 

technical  and  esublished  denomination  Be  Done  Before  thb  First  Day  of  a  Term 

of  it  —  could   not  be  changed  at  the  have  no  longer  any  application  where 

pleasure  of  a  clerk  issuing  an  execu-  terms  are  abolished.     Skagit  R.,  etc., 

tion,  since  "  the  technical  term   of  a  Co.  v.  Cole,  i  Wash.  330. 

court,  by  the  establishment  of  a  de-  The  Bnrrogate'B  Court  of  Hew  York  is 

Bcriptive  appellation  including  all  the  always  open,  and  its  proceedings  are 

days    of    its    session,    was    intended  continuous  df  die  in  diem^  there  being 

to  promote  general  convenience,  and  to  no  stated  terms.     Western  v.  Romaine, 

admit  a  change  of  the  description  at  i  Bradf.  (N.  Y.)  37. 

the  pleasure  of  any  one  would  contra-  4.  Gauldin   v.   Shehee,   20  Ga.   531; 

rene  the  very  end  and  purpose  of  its  Rawson  v,  Powell,  36  Ga.  255;  Butcher 

institution."  v.  Brand,  6   Iowa  235;    Peoria   M.   & 

"  In  Pleading,  a  court  is  described  as  F.   Ins.   Co.   v,    Dickerson,   28    lovva 

having  been  holden  on  the  first  day  of  274;    Sharp  v.   Pike.   5   B.  Mon.  (Ky.) 

the  term,  and  all  its   proceedings  to  155;    Foster  v.   Frost,  4  Dev.   L.  (N. 

have    taken     place     on     that     day."  Car.)  424;  Irwin  r.  Irwin,  2  Okla.  xSo. 

Leavenworth  v.  Marshall,  19  Conn.  i.  No  person  can  be  held  to  have  notice 

In  an   Indietment  a   term   of    court  of  the  convening  of  a  court  unless  such 

is  sufficiently  stated  when  the  day  is  notice  \h  given  by  law  or  by  the  order 

given  on  which  the  indictment  is  found,  of  the  court.     Irwin  :'.  Irwin,  2  Okla. 

People  V.  Beatty,  14  Cal.  566.  180. 

2.  Grable  v.  State,  2  Greene  (Iowa)  Failiire  to  Answer  at  Bpeoial  Term.— 
559;  Sagory  cr.  Bayless,  13  Smed.  &  M.  In  Sharp  v.  Pike,  5  B.  Mon.  (Ky.)  155, 
(Miss.)  153:  Sute  V,  Roberts,  8  Nev.  it  was  held  not  erroneous  to  take  a  bill 
239;  Hoiton  V.  Miller,  38  Pa.  St.  270.  pro  confesso  and  render  a  decree  there- 
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2.  Jadioial  Notioe.  —  As  a  general  rule  the  courts  will  take 
judicial  notice  of  the  comnnencementy  duration,  and  expiration 
of  a  term  or  session  of  a  court  of  the  same  state,  and  of  the  place 
at  which  it  is  held.' 

VI  Bequibites  of  Valid  Tebx  ob  Semiov  —  1.  Time  of  Holding 
—  a.  In  General.  —  Where  the  time  of  holding  a  term  or 
session  has  once  been  fixed  it  must,  unless  the  time  of  com- 
mencement thereof  be  postponed  •  or  changed  in  any  other 
respect,*  be  held  at  that  time  and  no  other,  the  mere  meeting  of 
a  judge  and  court  officials  at  the  place  where  it  should  be  held 
being  insufficient.* 

on  at  a  special  term  when  the  defend-  that  the  court  has  no  jurisdiction  there- 
ant  failed  to  answer.  of."     This  motion  was  overruled,  and 

Ignorance  of  CoiinMl  of  the  date  of  an  ihe  defendant  alleged  exceptions.     It 

atijourned  session  is  no  ground  for  the  appeared  on  final  review  that  by  statute 

reinstatement  of  a  case  dismissed  for  additional  terms  of  the  intermediate 

want  of  prosecution  at  such  adjourned  court  had   been  provided,  the  first  of 

session,    where  all    proceedings   were  which  was  to  be    held   on  the  fourth 

regular,   and   notice    of    adjournment  Monday  of  September,  but  that  the  act 

was  advertised  in  the  circuit.     Rawson  did   not  go  into  efiect  until  five  days 

V,  Powell,  36  Ga.  255.  after  the  original  sentence,  though  it 

Terms  Changed  by  Statute.  —  Where  had  been  enacted  and  approved  by  the 
parlies  were  notified  to  appear  on  the  governor.  It  was  held  that  the  inier- 
second  day  of  a  term  which  was  after-  mediate  court  properly  took  judicial 
wards  changed  by  statute  to  a  later  notice  of  the  establishment  of  its  ad- 
time,  it  was  held  by  a  divided  court  ditional  term  and  that  the  appeal  was 
thai  no  further  notice  was  necessary,  properly  entered  at  that  term. 
Peoria  M.  &  F.  Ins.  Co.  v.  Dickerson,  2.  See  infra^  VII.  3.  Postponement, 
28  Iowa  274.  8.  See  infra,  VII.  2.  Changing  Time 

1.  Ex  p.  Vincent,  43  Ala.  402;  Ross  and  Place, 

V,  Austin,  2  Cal.  183;  Smurr  v.  State,  Danger  of  Holding  Court  at  Proscribed 

105  Ind.  125:  Dorman  v.  State,  56  Ind.  Time. —  In  Indiana  it  was  provided  by 

454:    McGinnis  v.  State,  24  Ind.  500;  a  statute  in  force  in  1850  that  whenever 

Com.  V,  Stevens,  142  Mass.  457;  Com.  disease  prevailed  at  any  place  where  a 

V.  Scott,  10  Gratt.  (Va.)  749;  Mendum  court  was  by  law  appointed  to  be  held 

V.  Com.,  6  Rand.  (Va.)  704;  Davy  v,  and  the  court  thought  it  unsafe  to  hold 

Salter,  6  Mod.  250.     See  also  the  title  courtat  the  time  fixed,  it  might  adjourn 

/tf/^/fVia/A^<^//V^,  17  Am.  and  Eng.  Encyc.  court   to   a  day   not  exceeding    three 

of  Law  (2d   ed.)  921.     A   court  of  re-  months  from  the  time  of  adjournment, 

view  will  take  judicial   notice  of  the  if  it  should   be  deemed  expedient   to 

day  on   which  a  regular  term  should  hold  the  court  before  its   next    regu- 

commence,  and   will  hot  presume  that  lar  term.       Porter    v.    State,   2    Ind. 

there   was   a  continuation   of  such   a  435. 

term  because  the  record  says  it  was  a  4.  Alabama,  —  Boynton  v.  Nelson,  46 

special  term.     Boynton  v.  Nelson,  46  Ala.  501. 

Ala.  501.  Arkansas.  —  State    v,    Williams.   48 

Establishment  of  Additional   Tom. —  Ark.  227;  Ex  p.  Osborn,  24  Ark.  479; 

In  Com.  :;.  Stevens,  142  Mass.  457,  the  Brumley  v.  State,  20  Ark.  77;  Williams 

defendant   was    sentenced    before   an  v.  Reutzel,  60  Ark.  155;  Neal  v.  Shinn, 

inferior  court  on   June  26,  and  then  49  Ark.   227;    Grimmett  v.  Askew,  48 

appealed  to  an    intermediate  court  of  Ark.  155;  Graham  z^^  Parkham,  32  Ark. 

review  next  to  be  holden  on  the  fourth  687;  Chaplin  v.  Holmes.  27  Ark.  414; 

Monday  of   September,   when  he  was  Scott  v.  State,  22  Ark.  369;  Dunn  v, 

again  tried  and  convicted.     After  ver-  State,  2  Ark.  252. 

diet   he  moved  in  arrest  of  judgment  Indiana. — Mills  v,  Bradley,  i  Blackf. 

"  for  the  reason  that  upon  the  record  (Ind.)  541. 

of  said  case  it   is  not  now  and  never  Nebraska, — Tippy  v.  State,  35  Neb. 

has  been  properly  in  said  court,  and  368. 
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i.  Uncertainty  of  Date.  —  It  has  been  held  that  where  a 
term  of  the  same  court  is  appointed  to  be  held  by  the  same  judge 
on  the  same  day  in  two  counties,  a  term  may  be  legally  held  in 
either  county,^  or  in  both  of  them  if  it  is  physically  possible  to 
do  so.* 

c.  Night  Sessions.  — The  holding  of  night  sessions  of  court 
is  a  matter  resting  in  the  discretion  of  the  trial  judge,  and  a 
court  of  review  will  not  interfere  unless  it  clearly  appears  that 
there  has  been  an  abuse  of  the  judge's  power  and  that  injustice 
has  been  done.' 

2.  Place  of  Holding — a.  In  General — County-iMtt. — As  a 
general  rule  the  places  at  which  terms  or  sessions  must  be  held 
are  prescribed,  and  are  the  county-seats  of  the  several  counties 

New  York,  —  Northrup  v.  People,  37  Monday    after    the    first    Monday    In 

N.  Y.  203.  March,   to  continue    for    two    weeks. 

Pnotioe  la  England.  —  In  Skelton  v.  Later  in  the  same  session  of  the  lei^is- 

Bliss,  7  Ind.  78,  cited  \n  Smithson  v,  lature  it   was  enacted  that  a  court  be 

Dillon,   16   Ind.    169,   it   was  doubted  held  in  another  county   in   the  same 

whether  a  session   of    court    held  at  judicial   district,   on    the    same  date, 

a    time    other    than    that    authorized  The  Supreme  Court  said  that  it  was 

by  statute  was  void  according  to  the  quite  clear  that  the  two  courts  could 

practice  in  England.     The  court  cited  not  readily  be  opened  on  the  same  day 

Gwynne  v.  Burnell,  2  Bing.  N.  Cas.  39,  by  the  same  judge,  but  it  did  not  neces* 

29  E.  C.  L.  245,  and  Rex  v.  Justices,  7  sarily  follow  that  the  one  statute  re- 

B.  &  C.  6,  14  E.  C.  L.  3,  in  the  former  pealed  the  other  and  that  his  acts  in 

of  which  cases  it  was  said:    *'Thestat-  either  court   would    be    invalid.      Of 

utes  which  direct  quarter  sessions   to  course  the  judge  could  not  open  court 

be  held  at  certain  terms  in  the  year  are  in  two  counties  at  the  same  hour,  since, 

construed   to   be  directory,     •     •     *  on   the  authority  of  Sir  Boyle  Roche, 

and  the  sessions  held  at  other  times  are  no   man  can  be  in  two  places  at  the 

not  void,  and  yet  it  would  be  difficult  same  time,  barring   he  is  a  bird,  but 

to  say  that  there  would  be  any  remedy  it  was  not  phjsically   impossible  that 

againstthe  justices  for  appointing  them  he  might  do  so  on  the  same  day,  at 

on  other  than  ihe  times  prescribed  by  different  hours,  adjourning  one  of  the 

the  stafnte.*'  courts  to  a  later  day  in  the  term;  and 

1.  Brock  V.  Gale,  14  Fla.  523;  Garland  that  where  a  judge  had  in  fact  held 
V.  Custer  County,  5  Mont.  579;  Peo-  court  in  two  places  on  the  same  day, 
pie  V.  Van  Gaskin,  5  Mont.  352.  the  court  of  review  would  not  presume 
But  see  Batten  v.  State,  80  Ind.  394,  that  such  course  was  impossible  in  law. 
wherein  the  doctrine  stated  in  the  text  McNeill  v.  McDuffie,  119  N.  Car.  336. 
was  not  approved,  the  court  saying:  8.  Boon  v.  Moline  Plow  Co.,  81  III. 
"A  judge  has  no  power  to  fix  terms  of  293,  wherein  it  appeared  that  the  call 
court;  this  must  be  done  by  statute,  of  the  docket  was  nve  days  behind  the 
Attorneys  and  litigants  have  a  right  setting  by  the  judge  upon  the  docket 
to  know  at  what  time  a  regular  term  of  the  causes  for  trial,  and  that  in  the 
of  court  begins.  They  are  not  bound  to  afternoon  of  a  named  day  the  judge 
abide  by  the  discretion  of  the  judge  in  announced  publicly  in  open  court  that 
selecting  which  of  two  uncertain  dates  a  night  session  would  be  held  that  eve- 
he  may  choose.  Such  a  rule  as  that  ning  and  the  docket  would  be  called 
contended  for  by  the  state  would  clash  for  trial.  It  was  held  that  there  was 
with  the  long-settled  rule  of  this  court  full  notice  thereof  to  the  defendant; 
that  judicial  knowledge  is  taken  of  that  he  should  have  been  present  him- 
the  terms  of  the  Circuit  Courts  of  the  self  at  the  trial  and  should  have  had 
state."  his  witnesses  present;   and  that  there 

2.  In  North  Carolina  an  Act  of  189s  was  no  sufficient  ground  for  interfer- 
provided  for  the  holding  of  a  court  ence  with  the  action  of  the  court.  See 
In   a    particular    county  on  the  sixth  also  article  Trial. 
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in  a  judicial  district,'  though  in  some  jurisdictions  the  statutes 
permit  the  holding  of  sessions  under  certain  circumstances  away 
from  the  county-seat,  and  such  statutes  are  usually  regarded  as 
constitutional.* 

Holding  at  Other  than  Freieribed  Place.  —  Where  the  place  is  prescribed, 
a  session  should  not,  as  a  general  rule,  be  held  in  any  other  place, 
in  the  absence  of  a  statute  authorizing  a  change  of  location,* 

unless,  as  is  permissible  in  some  jurisdictions,  the  parties  consent 
to  the  holding  of  a  session  in  a  place  other  than  that  appointed.* 

1.  Matter  of  Gannon,  6g  Cal.  541;  Preenmption  on  Beview.  —  Where  the 
Jordan  v.  People.  19  Colo  417;  Coulter  trial  court  sat  at  some  other  place  than 
V,  Routt  County.  9  Colo.  258;  Beery  v,  the  courthouse  the  presumption  will 
U.  S.,  2  Colo.  186;  Tippy  r.  State,  35  obtain  on  appeal,  in  the  absence  of  a 
Neb.  368;  Watts  v.  Stale,  22  Tex.  App.  contrary  showing,  that  it  sat  at  the 
572.  place  properly  provided  for  the  pur- 

In  Indiana  the   practice  of  holding  pose.     State  v.  Shelledy,  8  Iowa  477. 

sessions  at  the  county-seats  has  been  8.  Williams  v.  Reutzel,  60  Ark.  155; 

so  long  continued,  and  the  construe-  Dunn  v.  State,  2  Ark.  229;  Johnson  v. 

tion  of  the  statutes  relating  thereto  has  Heiiroan,  67  Ga.  482;  Rutan  v,  Lagonda 

been  so  long  acquiesced  in  and  accepted  Nat.    Bank,  72  111    App.  35;   Funk  v. 

as   unquestioned,   that   it  amounts  to  Carroll  County,  96   Iowa   158;   Casey 

positive  law   that  such  places  are  the  v,   Stewart,    60    Iowa    160;    O'Hagen 

only   lawful   places   where  courts  can  v.   O'Hagen,   14   Iowa   264;    State    v, 

assemble.     Woods  z^.  McCay,  144  Ind.  Roberts,  8  Nev.  239;  Bennett  v.  Cooper, 

316;  White  County  v,  Gwin,  136  Ind.  57   Barb.    (N.   Y.)    642;    Northrup  v. 

562.  People,  37  N.  Y.  203,  the  last  two  cases 

In  Wisconsin  the  statutes  do  not  ex-  applying  the  rule  to  an  adjourned  ses- 

pressly  require  that  the  Circuit  Court  sion,  to  which  point  see  also  White  v, 

be  held  at  the  county-seat.     Neverthe-  Riggs,  27  Me.    114.     See  also  article 

less  it  would  certainly  be  erroneous  to  Trial. 

hold  a  Circuit  Court  at  a  place  other  A^onnunent  to  Chambers.  —  In  Gould 

than   the  county-seat  except  in  cases  r.  Bennett,  (Ct.  App.)  49  How.  Pr.  (N. 

prescribed   by  a   statute.      Selleck   v.  Y.)  57,  it  was  held  that  a  judge  holding 

Janesville,  100  Wis.  157.  a  special  term  could  not  adjourn  a  trial 

2.  Woods  V.  McCay,  144  Ind.  316;  there  depending  to  be  resumed  at  his 
Cooper  V,  Mills  County,  69  Iowa  350;  chambers  in  another  county. 

Milner  v.  Chicago,  etc.,  R.  Co.,  77  Iowa  City  Courts  —  Hew  Jersey.  —  Where  a 

755;  Whallonv.  Ingham  Circuit  Judge,  city  was  provided  with  a  court  in  which 

51  Mich.  503      See  also  article  Trial,  its  ordinances  might  be  enforced  it  was 

UnconstitntionaUty   of  Statute  —  Colo-  held  that  the  court  could  not  sit  with- 

rado.  —  In  Coulter  v.  Routt  County,  9  out  the  limits  of  the  city.     Hershoff  v. 

Colo.    258,    it  was  held  that  a  statute  Treasurer,  43  N.  J.  L.  139. 

which  required  that  all  the  sittings  of  Power  of  Single  Judge  to  Appoint. — 

the  District  Court  of  a  county  be  held  Where  the  power  of  fixing  the  times 

at   a   place    not   the    county-seat  was  and   places  of  holding  courts  is  com- 

unconstitutional  and  void.  mitted  by  statute  to  all  the  judges,  and 

Texas.  —  In  Whitener  v,  Belknap,  89  not  to  a  single  judge,  of  a  judicial  dis- 

Tex.  273,  it  was  held  that  Rev.  Stat,  trict,  it  is  not  in  the  power  of  a  single 

Tex.,   tit.  31,  c.  6,  creating  a  District  judge  at  any  time  to  appoint  any  other 

Court  of  Bowie  county,  and  requiring  place  for  holding  courts  than  that  desig- 

the  judge  to  bold  two  regular  terms  nated  by  all  the  judges.     Northrup  v. 

of  that  court   at  a  place  other  than  People,  37  N.  Y.  203. 

the  county-seat,  and  depriving  the  Dis-  4.  State  v.  Tally,  102  Ala.  25;  Funk 

trict  Court  sitting  at   the  county-seat  v.  Carroll  County,  96  Iowa  158;  Casey 

of  jurisdiction   over  a  portion   of   the  v,  Stewart,  60  Iowa  160;   O'Hagen  v, 

county,  violated  article  5  of  the  consti-  0*Hagen.    14   Iowa  264;     Maihias    v, 

tution,  providing  that  a  district  judge  Cook,  57  Kan.  t6;  Lillienfield  v.  Com., 

must  hold  regular  terms  at  the  county-  92  Va.  818.     But  see  White  v.  Riggs, 

seat.  27  Me.  114,  wherein  it  was  held  that  a 

006  Volume  XXI. 


BaqvMtat  «l  TER3fS  OF  COURT.      YaUd  T«ra  or  Setiioa. 

VeMtdty  for  CompUaaoo  with  SUtntorj  Proylsloiif .  —  Where  it  is  provided 
that  a  session  may  be  held  at  a  place  difTerent  from  that  pre- 
scribedy  a  strict  compliance  with  the  statute  authorizing  the 
change  is  necessary,* 

d.  ExcEPTiOiNAL  Circumstances  Justifying  Holding  at 
Other  than  Prescribed  Place.  —  Under  exceptional  circum- 
stances  a  session  may  be  held  at  a  place  other  than  prescribed, 
as  where  the  authorized  place  is  not  suitable  by  reason  of  some 
public  danger,'  or  where  there  is  no  courthouse  in  the  appointed 
place.* 

will  could  not  be  proved  at  any  place  the  substantial  rights  of  such  party; 

other  than  that  where  the  probate  court  nor  does  the  complaining  party  show 

was  to  be  holden  under  the  statutes,  that  a  different  judgment  should  have 

and  thai  the  appearance  of  a  party  be-  been  rendered,  or  that  he  was  prevented 

fore  the  judge  at  an  unauthorized  place  from  having  a  fair  trial,  or  even  that 

could  not  confer  jurisdiction.  he  had  any  defense  to  the  claim  sued 

Waiver  of  Ol^eetion  toCShange. — Where  on.     Under  the  circumstances  a  judg- 

the  District  Court  of  a  county  was  in  ment    thus    rendered    is    not    void.'* 

session  at  its  authorized  courthouse,  Mohon  v.  Harkreader,  i8  Kan.  383. 

and  the  trial  of  a  case  had  progressed  1.  Freeman  v.  Gaither,  76  Ga.  741; 

until  the  evidence  had  all  been  sub-  North rup  v.  People,  37  N.  Y.  203. 

mitted  to  the  jury,  the  presiding  judge  In  Vew  Hampshire,  under  Laws  1895, 

of  the  court  suspended  the  trial,  called  c.  56,  a  court  may  adjourn  to  another 

another  case,  and  asked  if  the  parties  place  in  the  county  for  one  or  more 

were  ready  for  the  trial,  upon  which  days,   as    may   be   necessary   for  the 

the  plaintiff  announced  his  readiness,  arraignment  and    trial    of    prisoners, 

but   the  defendant  said  he  would  be  when  in  the  opinion  of  the  court  the 

ready    upon    the   regular  call  of   the  public  good  will  be  promoted  thereby; 

docket.     The  judge  then  placed  an  at-  but  prior  to  this  statute  the  statutory 

torney  on  ihe  bench  to  preside  during  power  to  adjourn  to  another  place  was 

the   arguments  of  the  counsel  in  the  limited  to  an  adjournment  of  the  term 

case  he  had  been  trying,  and  ordered  as  a  whole.     State  v.  Moore,  69  N.  H. 

the  regular  jury,  the  under  sheriff  of  102. 

the  county,  and  the  respective  parties,  2.  Probata  Court  —  Texas  and  Alabama, 

together  with  their  witnesses,  in  the  —  In  Sevier  r.  Teal,   16  Tex.  371,  it 

second  case,  to  repair  to  a  law  otfice  was   held   that   the   proceedings  of  a 

near  by,    which   order  the  defendant  Probate  Court  not  held  at  the  proper 

obeyed  under  protest.     The  judge  then  place  were   not  invalid  when   by  rea- 

f>roceeded  to  try  the  second  case  in  the  son  of  the  incursion  of  a  public  en- 
aw  office,  thereby  causing  two  ses-  emy  it  was  impossible  to  hold  court 
sions  of  the  court  to  be  held  at  the  at  the  county-seat.  See  also  Wheeler 
same  time  in  the  same  county.  On  v.  Wheeler,  76  Tex.  489,  and  State  p, 
error  by  the  defendant  it  was  said  that  Tally,  102  Ala.  25,  wherein  it  appears 
"  the  action  of  the  judge  was  in  some  that  under  the  Alabama  Constitution 
degree  irregular  and  his  proceedings  a  the  Supreme  Court  may,  in  times  of 
subject  of  criticism,  but  no  substantial  danger,  be  adjourned  to  some  place 
error  was  committed  to  the  prejudice  other  than  the  seat  of  government, 
of  the  plaintiff  in  error.  He  attended  8.  In  Bouldin  v.  Ewar,  63  Mo.  330,  It 
with  his  attorney  at  the  place  desig-  appeared  that  the  seat  of  justice  had 
nated  by  the  judge  and  proceeded  with  been  removed  from  one  town  to  an- 
and  participated  in  the  trial.  It  is  true  other  by  an  act  of  the  legislature  of 
he  protested  against  leaving  the  court-  which  the  second  section  provided  that 
room,  and  against  the  hearing  being  commissioners  should  select  a  site  for 
had  in  a  law  office,  but  he  afterwards  a  new  county  building.  The  act  pro- 
took  part  in  all  the  proceedings,  and  vided  that  a  County  Court  should  not 
thereby  waived  his  objection  to  the  be  compelled  to  hold  its  sessions  at  the 
place  of  trial.  Under  the  facts  in  the  new  county-seat  until  a  proper  court- 
case,  and  the  conduct  of  the  plaintiff  in  house  should  be  erected.  It  was  held 
error,  nothing  was  really  done  affecting  that  until  the  court  had  decided  that  it 
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c.  Discretion  of  Judge.  —  Where  no  place  for  the  holding 
of  a  session  is  prescribed  by  statute  or  otherwise,  it  niay  be  held, 
at  the  discretion  of  the  judge  or  judges  authorized  to  hold  it, 
anywhere  within  his  or  their  territorial  jurisdiction.* 

d.  Particular  Building.  —  It  does  not  always  seem  requi- 
site, when  the  session  is  held  in  the  appointed  place,  that  it  be 
held  in  any  particular  building  *  or  room  therein.* 

was  practicable  to  remove  its  records  court  has  power  to  order  the  holding  of 
to  the  new  county* seat  it  might  hold  the  court  at  some  other  place  within 
its  sessions  ai  the  old  one.  the  town,  and  a  judgment  rendered 
Under  a  Connecticut  s\9Li\xxt  providing  therein  is  valid.  Hudspeth  z/.  State,  55 
that  the  term  of  the  court  of  a  named  Arlc.  323;  Lee  v.  State,  56  Ark.  4. 
county,  formerly  held  at  a  specified  In  Wiioonsia,  by  statute,  it  is  ex- 
town,  should  be  held  at  another  named  pressly  provided  that  a  judge  may  ex- 
town  provided  that  a  convenient  place  ercise  his  discretion  in  adjourning  any 
should  be  furnished  therefor,  it  was  term  of  court  to  his  officef.  or  to  some 
held  that  until  such  a  place  had  been  other  suitable  place,  for  any  cause,  and 
furnished  the  place  at  which  the  court  he  is  to  be  the  sole  judge  of  the  suffi- 
was  originally  held  was  the  proper  ciency  of  the  cause.  Cody  r.  Cody,  98 
one  for  the  return  of  writs.  Edwards  Wis.  445. 
z^.  Ide,  49  Conn.  507.  Absenoe  of  Formal  Coromonj  at  Opening 

1.  Dunn  V.  State,  2  Arlc.  229.  See  ofConrthoose.  —  In  IVest  Virginia,  vfYi^n 
also  Ex  p.  Branch,  63  Ala.  383;  U.  S.  the  place  of  holding  court  of  any  county 
V.  Insurgents,  3  Dall.  (U.  S.)  513,  26  has  been  temporatily  changed  to  an- 
Fed.  Cas.  No.  15.442,  construing  Act  other  building  in  the  same  town,  under 
Cong.  March  2,  1793.  Code  W.  Va.,  c.  114,^7,  because  of  the 

A^oornment  to  Besidanoe  of  Judge.  —  destruction  of  the  courthouse,  it  is  not 
It  has  been  held  that  where  the  power  requisite  that  any  formal  ceremony 
of  a  court  in  respect  to  time  and  place  should  take  place  or  notice  be  given 
of  adjournment  is  not  limited  except  before  a  court  is  held  in  the  new  court- 
by  the  necessity  that  the  adjournment  house  provided  upon  the  site  of  the  old 
must  be  to  a  day  previous  to  the  next  one,  but  whenever  such  new  courthouse 
stated  term  of  the  court,  the  adjourn-  is  ready  for  occupancy  the  reason  for 
ment  may  be  to  the  residence  of  the  holding  the  court  at  such  other  place 
judge.     Bates  v.  Sabin,  64  Vt.  511.  appointed  has  ceased,  and  the  reason 

2.  Jordan  v.  People,  19  Colo.  417;  for  its  occupation  no  longer  continues. 
Funk  V,  Carroll  County,  96  Iowa  158;  Accordingly,  a  motion  in  arrest  of 
State  V,  Shelledy,  8  Iowa  477;  Litch-  judgment  for  holding  court  at  such 
field  Bank  v.  Church,  29  Conn.  137,  in  place  without  ceremony  and  without 
which  case,  after  the  jury  had  agreed  notice  thereof  is  properly  overruled, 
upon  their  verdict,  one  of  the  jurors  since  no  constitutional  right  is  violated, 
being  taken  sick  at  his  hotel  in  the  nor  the  defendant  in  any  way  preju- 
village  where  the  court  was  held,  the  diced.  State  v.  Staley,  45  W.  Va.  792. 
court  was  adjourned  to  the  hotel  for  8.  Adjournment  to  Clerk's  Offioe, — 
the  reception  of  the  verdict,  and  it  was  Where  a  cause  came  up  on  the  second 
held  that  the  proceeding  was  regular,  day  of  the  trial  of  a  rule,  the  witnesses 
though  one  of  the  parties  had  objected  for  the  plaintiff  were  not  present,  and 
thereto.  attachments  were  issued  returnable  at 

Under  the    Coda  of  Wast  Virginia    a  noon.     Meantime  the  judge  proceeded 

court   may   hold   its  sessions  in  some  with    the    trial  of    another    cause,    a 

other  place  when  the  courthouse  Is  un-  jury  case.     At  noon,  witnesses  having 

dergoing   repairs  and  is  unfit  for  occu-  arrived,   the  judge  left  the  jury  case 

pancy.     Caperton  v.  Bowyer,  4  W.  Va.  and  proceeded  with  the  summary  trial 

176;  State  V.  Staley,  45  W.  Va.  792.  of  the  rule  in  the  adjoining  room,  used 

In  Arkansas  Whore  a  Permanent  Court-  as    a  clerk*s  office,   but  yet  in  open 

honte  Beoomes  Unlit  for  Use,  or  where  a  court,  in  the  legal  sense,  there  being  a 

courthouse  is  not  built  within  a  speci-  judge,  a  clerk,  and  a  sheriff,  and  the 

fied  plot  within  the  town  in  which  it  is  record    showing   that  the    court    was 

provided  that  courts  shall  be  held,  a  open.       Moreover,  the   parties  to  ihe 
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S.  Before  Whom  Held  ~  Jndgt  Authorlstd  or  AisigiMd  to  Hold  Term.  — 
Where  a  particular  judge  is  assigned  or  authorized  to  hold  a  term 
or  session,  it  nnust  be  held  before  that  judge,  in  the  absence  of  a 
statute  authorizing  the  appointnnent  pro  tempore  of  another; 
otherwise,  the  term  or  session  not  being  held  in  an  authorized 
way,  the  business  transacted  at  it  will  not  be  sustained.^ 

4.  Effect  of  Holding  in  TJnanthorized  Manner  —  a.  General 

Rule  —  AoU  at  Unauthoriiod  Timo  and  PUoo  Void.  —  Since,  in  the 
absence  of  a  statute  authorizing  certain  acts  in  vacation,'  it  is 
only  during  term  that  judges  are  invested  with  their  full  judicial 
powers,'  it  follows  that  where  a  time  and  place  of  holding  a  term 
or  session  are  prescribed,  it  is  essential  to  the  jurisdiction  of  the 
court  that  it  meet  and  transact  its  business  at  such  place  and 
at  and  within  such  time  and  no  other.  Accordingly,  where  it  is 
attempted  to  hold  a  term  or  session  at  a  time  and  place  different 
from  those  prescribed,  all  acts  done  thereat  other  than  those 
properly  done  in  vacation  are  as  a  general  rule  absolutely  void,^ 

lury  trial  did  not  complain.  It  was  ley  t^.  Marshall  Sliver  Min.  Co.,  4  Colo, 
held  that  no  one  had  a  legal  reason  to  iii;  Francis  v.  Wells,  4  Colo.  274; 
consider  himself  aggrieved,  the  appeU  Galushav.  Butterfield,  3  111.  227;  Balm 
late  court  saying:  *' Ii  will  hardly  be  v.  Nunn,  63  Iowa  641;  Laughlin  v. 
pretended  that  of  the  two  rooms  in  Peckham,  66  Iowa  121;  Earls  v.  Earls, 
question  one  is  much  better  than  the  27  Kan.  538;  American  F.  Ins.  Co.  v. 
other,  and  certainly  not  that  it  is  sac-  Pappe,  4  Okla.  no. 
ramental  to  use  one  for  holding  *  open  4.  Alabama,  —  Exp,  Branch,  63  Ala. 
court '  rather  than  the  other."  Smith  383;  Boynton  v.  Nelson,  46  Ala.  501; 
V.  Jones,  23  La.  Ann.  43.  Compare  Garlick  v.  Dunn,  42  Ala.  404;  Wight- 
Reed  V.  State,  147  Ind.  41.  See  also  man  v.  Karsner.  20  Ala.  446;  Napper 
article  Trial.  v,  Noland,  9  Port.  (Ala.)  218;  Nabors 

1.  Street  v,  Reynolds,  63  Ark.  i;  v.  State,  6  Ala.  200;  Sanford  v.  Rich* 
Holton  V.  State.  2  Fla.  476;  Clark  v.  ardson,  i  Ala.  182;  Cullum  v,  Casey,  i 
Rugg.  20  Fia.   861;  Bear  v.  Cohen,  65  Ala.  351. 

N.  Car.  511.  Arkansas,  —  Neal   v.  Shinn,  49  Ark. 

Bpeeial    Terms.  —  It  is   not  requisite  227;    State  v,  Williams,  48  Ark.  227; 

that  a  special  term  be  held  by  the  judge  Grimmett  v.  Askew,  48  Ark.  151;  Chap- 

who  called  it,   where  the  judge  who  lin   v.    Holmes,   27   Ark.    414;    Ex  p, 

does  hold  it  is  a  judge  of  the  same  Jones,  27  Ark.  349;  Ex  p,  Osborn,  24 

court.     Grant  r.  State,  62  Ala.  233.  Ark.  479;  Hellemsz^.  State,  22  Ark.  207; 

Contimianoe  of  Trial  After  Exjiiration  Brumley  v.  State,  20  Ark.  77;  Dunn  v. 

9li  Judge's  Term  of  Offloo.  —  In  Kelly  v.  State,  2  Ark.  229. 

Christal,   16  Hun  (N.   Y.)  242,  a  trial  California,  —  Bates  v.  Gage,  40  CaL 

was  begun  shortly  before  the  expira-  183;  Norwood  v.  Kenfield,  34  Cal.  329; 

tion  of  the  judge's  term  of  office,  and.  Wicks  v.  Ludwig,  9  Cal.  173;  Peabody 

having  been  re-elected,  he  continued  v.    Phelps,    7   Cal.  53;    Coffinberry  v. 

the  case  beyond  the  expiration  of  his  Horrill,  5  Cal.  493;  Ross  v,  Austill,  2 

first   term   and    into   his  second  term,  Cal.  183;  Smith  v,  Chichester,  i    Cal. 

which  began  immediately  on   the  ex-  409. 

pi  ration  of  the  first.     It  was  held  that  Colorado.  —  Clelland     v.    People,     4 

an  objection  to  the  regularity  of  the  Colo.  244;  Filley  v,  Cody,  4  Colo.  109; 

proceedings    on     this    ground    could  Cooper  v.  American  Cent.  Ins.  Co.,  3 

not  be  raised  for  the   first  time  after  Colo.  318. 

j  ndgment.  District  of  Columbia.  —  Strong  v,  Dls- 

2.  See  articles  Chambers  and  Vaca-  trict  of  Columbia,  3  MacArthur  (D.  C.) 
TION,  vol.  4.  p.  336;  Motions,  vol.  14,  499. 

p.  70.  *  Florida,  —  Holton  v.  Stale,  2  Fla.  476. 

8.  Filley  v,  Cody,  4  Colo.  109;  Kirt-        Georgia,  —  Stewart  v,  Stewart,  89  Ga. 

ai  Encyc.  PI.  &  Pr.  —  39  609  Volu  mc  XXI. 


Boqoisitea  of  TERMS  OF  CO  UR  T.       Valid  Tom  or  Sofiioa. 

and  may  be  reversed ;  ^  or  any  attempt  to  exercise  judicial  power 
at  an  unauthorized  term  or  session  maybe  restrained  by  a  writ  of 
prohibition.* 

b.  Compelling  Trial  at  Unauthorized  Term.  —  Where  a 
term  or  session  is  held  at  an  unauthorized  time  or  place  it  is 
erroneous  to  compel  the  parties  to  proceed  to  trial  against  their 
objections,'  although  in  civil  cases  if  they  do  go  to  trial  without 

T38;  Freeman  z/.  Gaither,  76  Ga.  741;  Hodges  v.  Ward,  i  Tex.  244;  Robbin 

lloye  V,  State,  39  Ga.  723.  v,  Lewis,  i  Tex.  App.  Civ.  Cas.,  g  346. 

Illinois.  —  Bruce  v.  Doolittle,  81  111.  67aA.  —  Winters  v.  Hughes,  3  Utah 

103;  Galusha  v.  Buiterneld,  3  111.  227;  443. 

Goodsell  V.  Boy  n  I  on,  2  111   555.  IVisconsin.  —  Crandall  v.  Bacon,   20 

Indiana,  —  Cain  v.  Goda,  84  Ind.  209;  Wis.  639. 

Batten  v.  State,  80  Ind.  394;  Newman  1.  Arizona, — Territory  v.  Delinquent 

V.    Hammond,  46  Ind.   119;  Ferger  «/.  Tax  List,  (Ariz.  1889)21  Pac.  Rep.  888. 

Wesler,  35  Ind.  53;  Smithson  v.  Dillon,  Arkansas,  — Grimmett  v.  Askew,  48 

16  Ind.   i6q;    McCool  z/.  State,  7  Ind.  Ark.  151;    Exp,  Jones,  27  Ark.  349; 

378;  Mills  V,  Bradley,  i  Blackf.  (Ind.)  Brumley  v.  State,  20  Ark.  77;  Dunn  v. 

541.  State,  2  Ark.  220. 

Io':va. — Grable   v.   State,    2   Greene  California,  —  Norwood   v,    Kenfield, 

(Iowa)  559;    Davis  v.    Fish,  i   Greene  34  Caf.  329;  Wicks  v,  Ludwig.  9  Cal. 

(Iowa)  406;  Sheppard  v.  Wilson,  i  Morr.  173;  Smith  v.  Chichester,  i  Cal.  409. 

(Iowa)  448.  Colorado,  —  Cooper  r.  American  Cent. 

Kansas.  — State  v,  Osborn,  36  Kan.  Ins.  Co.,  3  Colo.  318. 

530:  Cox  z/    State,  30  Kan.  202;  Earls  Illinois, — Galusha  v.  Butterfield,  3 

V,  Earls,  27  Kan.  538;  Dodge  v.  Coffin,  111.  227;  Goodsell  v,  Boynton.  2  III.  555. 

IS  Kan.  277.  Indiana,  —  Smithson    v,    Dillon,    16 

Louisiana,  —  State   v.  Chambers,   45  Ind.   169;    Mills  v,  Bradley,  i  Blackf. 

La.   Ann    36;  New  Orleans  v.  Gauth-  (Ind.)  541. 

reaux,    32    La.    Ann.    1128;    State   v,  Missouri,  —  Herndon  c.  Hawkins,  65 

Judge,  26   La.    Ann.    119;    Hernandez  Mo.  265. 

V.  James,  23  La.  Ann.  483;  Culver  v,  Nevada.  —  State  v.   Roberts,  8  Nev, 

Leovy,  21  La.  Ann.  306.  239. 

Mississippi.  —  Wilson  v,   Rodewald,  See  also  articles  Appeals,  vol.  2,  p. 

61  Miss.  228.  103;  Error,  Writ  of,  vol.  7,  p.  835. 

Nebraska,  —  Sharp  v.  Brown,  34  Neb.  In   Doss  v.   Waggoner,  3  Tex.  515, 

406.  which    was  a   writ   of    error,   it    was 

Nevada,  —  Dalton   v.  Libby,  9  Nev.  said,  however,  that  where  there  was  no 

192:    State    V,    Roberts,   8    Nev.   239;  court  in  session,  and  no  judgment  could 

Champion  v.  Sessions,  i  Nev.  47B.  legally   be    pronounced,   a    judgment 

New    Mexico. — Staab    v.    Atlantic,  was  not  only  a  nullity  in  the  ordinary 

etc.,  R.  Co.,  3  N.  Mex.  349.  signification  of  the  term,  bui  was  not 

New  York,  —  Northrup  v.  People,  37  even  the  act  of  the  court,  and  was  not 

N.   Y.   203;    People    v.    Central    City  therefore  susceptible  of  appeal,  or  the 

Bank,  (Supm.  Ct.  Gen.  T.)35  How.  Pr.  subject  of  revision  in  an  appellate  tri- 

(N.  Y.)428,  53  Barb.  (N.  Y.)4I2;  Orvis  bunal.     See  also  Roeser  v,  Bellmer,  7 

V.  Curiiss,  (C.   PI.   Gen.  T.)  28  N.  Y.  Tex.  i. 

Sapp.  728.  Where  Special  Term  Wat  Irregular. — 

Oklahoma.  —  American  F.  Ins.  Co.  v.  The  judgment  in  a  criminal  case  will 

Pappe,  4  Okla.  iio;  Irwin  v.  Irwin,  2  be  reversed  where  the  case  is  tried  al 

Okla.  180.  a  special  term  of  the  court  held  nol  on 

South  Carolina.  —  De  Leon  v.  Barrett,  the  application  of  the  accused  nor  in 

22  S.  Car.  412,  Ex  p.  Lilly,  7  S.  Car.  consequence   of    a   failure  to    hold  a 

372:  Ex  p,  De  riay,  3  S.  Car.  564.  regular  term.     Overstreet  v.  State,  46 

Tennessee.  —  Garner  v.  Carrol,  7  Yerg.  Ala.  30. 

(Tenn.)  365;  Venable  v.  Curd,  2  Head  2.  Ex  p.  Branch,  63  Ala.  383.     And 

(Tenn.)    582;    Gregg  v.  Cooke,   Peck  see  generally  article  Prohibition,  vol. 

(Tenn.)  82.  16.  p.  mo  et  seq. 

Texas. — Roeser  v,  Bellmer,  7  Tex.  8.  Simpson  ^.  McDaniel,  42  Ala.  458; 

I;    Doss    v,    Waggoner,   3  Tex.    515;  Jaques  v.  Bridgeport    Horse- Railroad 
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objection  they  cannot  afterwards  avail  themselves  of  the  irregu- 
larity.^ And  where  a  session  has  been  adjourned  to  a  certain 
day  the  judge  cannot  before  that  day  arbitrarily  convene  court 
and  enter  upon  the  trial  of  causes  or  the  transaction  of  other 
business,  to  the  prejudice  of  any  party,  but  he  may  use  his  dis- 
cretion before  the  day  in  postponing  the  session  to  a  later  day  so 
as  to  carry  thereto  the  business  previously  set  down  for  hearing 
on  the  original  day  fixed.* 

6.  Presumption  on  Appeal  or  Error  —  PtMunptieii  tluit  Loww  Omurt 
AflUd  la  Legal  Maimer.  —  Where  it  appears  on  appeal  or  error  that 
it  was  quite  possible  and  competent  for  a  court  to  have  been  in 
session  on  a  given  day,  and  there  is  nothing  in  the  record  to 
show  that  the  terms  and  conditions  of  an  act  authorizing  a  ses- 
sion have  not  been  fully  answered,  it  must  be  presumed  that 
what  was  done  by  the  court  below  was  properly  and  legally  done 
and  that  the  prerequisite  steps  and  conditions  necessary  to  con- 
stitute a  legal  court  were  taken;'  but  it  has  been  held  requisite 

Co.,  43  Conn.  34;   Hoye  v.  State,  39  Ind.  448;  Wood  v.  Franklin,  97   Ind. 

Ga.  723;  Wright  V.  Northwestern  Union  117;    Harper  v.   State,    42    Ind.   405; 

R.  Co.,  37  Wis.  391.  Shirts  v.  Irons,  28  Ind.  458;  Carlisle  v. 

Prolonging  Term  to  Conelndo  aTriaL  —  Gaar,  18  Ind.  177;  Hanes  v.  Worthing- 

Where  the  regular  terms  were  fixed  by  ton,  14  Ind.  320;  Porter  v.  State,  2  Ind. 

statute  to  begin  at  definite  times,  and  435;  Reed  v.  Higgins,  86  Ind.  143. 

all  cases  continued  at  a  session  went  Iowa.  —  Cook  v.  Smith.  54  Iowa  636; 

from  one  term  to  another  in  regular  State  v,  Clark,  30  Iowa  168;  Weaver  v, 

succession,  it  was  held  that  a  term  of  Cooledge,  15  Iowa  244. 

one  character,  either  civil  or  criminal,  Missouri,  —  Hicks  v.   Ellis,  65  Mo. 

could   not,  without  the  consent  of  the  176;  State  v,  Nolan,  99  Mo.  569.     See 

parties,    be    carried    into    or    beyond  also  Overton  v.  Johnson,  17  Mo.  442. 

another  of  the  same  character  so  as  New  York.  —  People  v.  Central  City 

to  conclude  a  trial  begun.    Jaques  v.  Bank,  (Supm.  Ct.  Gen.  T.)  35  How.  Pr. 

Bridgeport     Horse- Railroad    Co.,    43  (N.  Y.)  428,  53  Barb.  (N.  Y.)  412. 

Conn.  34.  North  Carolina.  —  State  v.  Baker,  63 

1,  Hoye  V.  State,  39  Ga.  724,  hold-  N.  Car.  276;  Sparkman  v.  Daughtry, 

ing,  however,  that  **  the  rule  w  differ  13  Ired.  L.  (N.  Car.)  168;  Slate  v.  Led- 

ent  in  a  criminal  case  involving  the  life  ford.  6  Ired.  L.  (N.  Car.)  5. 

or  liberty  of  the  defendant."  Tennessee.  —  Venable  v.  Curd,  2  Head 

8.  Wharton   v.    Sims,    88    Ga.    617,  (Tenn.)  582;  Henslie  v.  State,  3  Heisk. 

wherein  it  was  said  by  Lumpkin,  J.,  (Tenn.)  202. 

that  there  would  certainly  be  nothing  Virginia.  —  Harman  v.  Copenhaver, 

wrong  or   unlawful   in   his    so  doing  89  Va.  836. 

when  no  injury  thereby  resulted  to  the  West  Virginia.  —  State   v.   Shanley, 

rights  of  any  person  concerned.  38  W.  Va.  517. 

8.  Alabama.  —  See  Boynton  v.  Nelson,  Wyoming.  —  Chadron  Bank  v.  Ander- 

46  Ala.  501;  Harrison  v.  Meadors,  41  son.  6  Wyo.  518. 

Ala.  278.  In   Harman  v.  Copenhaver,  89  Va. 

California.  —  Talbert  v.  Hopper,  42  836,  the  statute  authorized  the  judge 

Cal.  397.  of    the   Circuit   Court,   by  a  warrant 

Colorado.  —  Black  v.  Bent,  20  Colo,  directed  to  the  clerk,  to  appoint  a  spe- 

342.  cial  term,  and  provided  that  the  clerk 

Georgia.  —  Ring  v.  State,  96  Ga.  295.  should    Inform    the    commonwealth's 

///iM<^>.  —  Spring  V.  Kane,  86  III.  580;  attorney   and  the  sheriff  of  such  ap- 

Dukes  V.  Rowley,  24  111.  210;  Cook  v.  pointment    and    post    a    copy  of    the 

Skelton,  20  111.  iii;  Cook  v.  Renick,  19  warrant  on  the  front  door  of  the  couri- 

111.  598.  house.     It  appearing  that  the  statute 

/if</Mifa.  ^  Bostwick  V.  Bryant,  113  had  been  complied  with  in  respect  to 
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that  a  compliance  with  the  general  rules  providing  for  the  calling 
of  terms  should  be  shown  affirmatively.* 

Vn.  Segulatiov  of  Tebxb  avd  Semiovb  —  1.  Appointment 
—  a.  Who  May  Appoint  —  (i)  Regular  Terms.  —  In  the 
various  states  the  regular  terms  of  court  may  be  appointed  by 
the  legislature,*  but  in  some  cases  the  legislature  has  delegated 
that  power,  for  the  purposes  of  public  convenience,  to  judges  or 
commissioners  appointed  for  the  purpose ;  *  and  when  the  legis- 
lature has  so  delegated  its  power,  and  particular  days  and  places 
have  been  designated  by  those  authorized  to  designate  them, 
those  ddiys  and  places  become  the  regular  terms  of  court  as  much 

the  posting  of  the  warrant,  the  appel-        SaAoiont  Showing  oa  Beview.  —  Where 

late  court  held  that  it  must  be  pre-  a  record  recited  the  time  and  place  of 

sumed  that  all  the  other  provisions  of  holding  a  special  term,  and  that  the 

the  statute  were  duly  complied  with,  term   was  held  '*  in  pursuance  of  an 

Bvon  Though  a  Caso  Is  Not  Ono  for  order  of  the  Hon.  L.  R.  Smith,  Judge 

Which  a  Somn  Might  HaTO  Boon  Con-  of  the  Seventh  Judicial  Circuit  of  said 

tinned,  the  presumption  is  i  hat  the  court  state  —  notice  given  as  required  by  law 

trying  it  was  properly  in  session.    Stale  by  advertisement  in    the    Livingston 

V,  Peniey,  107  N.  Car.  808.  Journal,  a  newspaper  published  in  the 

Deitrnotion  of  Beoords.  —  Where  it  ap*  said  county  for  more  than  thirty  days,'* 

peared  that  the  terms  of  the   Circuit  and  it  appeared  that  Smith  was,  at  the 

Court  in  which  proceedings  were  had  time  of  calling  the  special  term,  a  pre- 

f or  the  sale  of  property  were  fixed  by  siding  judge  of  the  named  circuit  and 

a  special  statute,  but  that  the  judge  of  that  such  circuit  embraced  the  county 

the  court  had  poorer  by  an  order  prop-  in  which  the  term  was  held,  the  record 

erly  entered  of   record   to  call  special  was  held  to  be  sufficient  on  review  to 

terms  of  court,  it  was  presumed,  since  show  that  the  special  term  was  called 

the  proceedings  purported  to  have  been  according  to  law.    Grant  v.  State,  62 

had  ai  a  special  term  for  general  busi-  Ala.  233. 

ness,  that  the  term  of  court  was  regu-        8.  Brown  v.  People.  9  111.  43^1;  Flana- 

larly  called,  more  especially  since  the  gan  v.  Borg,  64  Minn.  394;  r  rancisco 

records  showing  how  the  special  term  v.   State,   24   N.   J.   L.   30;  Horton  v. 

came  to  be   held  as  it  was   had  been  Miller,  38  Pa.  St.  270. 
destroyed.    Spring  v.  Kane.  86  111.  580.        California.  —  In  Dickey  v.  Hurlburt, 

1.  Dunn  V,  State,  2  Ark.  229,  35  Am.  5  Cal.  343,  it  was  said  by  Heydenfeldt, 

Dec:  54,  holding  that,  since  the  power  J.,  that  under  the  constitution  then  in 

to  call  a  special  term  was  a  special  force  the  legislature  must  fix  the  seats 

power,  every  fact  necessary  to  its  exer-  of  justice  or  places  of  holding  court, 

else  must  be  made  to  appear  of  record,  and  could  not  delegate  the  power  to 

otherwise  it  would  be  presumed  that  any  other  body  or  to  a  decision   by 

the  power  was  improperly  exercised;  popular  vote. 

Skinner  v.  Beshoar,  2  Colo.  383,  hold-        3.  For  cases  citing  statutory  provi- 

ing  that  a  record  which  failed  to  show  sions  in  several  states,  see  Campbell  v. 

upon  what  day  or  at  what  place  the  Shivers,  i  Ariz.  161;  Wilson  v.  People, 

court  was  held, or  who  presided  therein,  3  Colo.  325;  Johnson  v.  Heitman,  67 

or  what  ministerial  officers  attended,  Ga.  482;  U.  S.  v.  Kuntze,  2  Idaho  446; 

was  wholly  insufficient  to  show  a  valid  Berfuse's  Succession,  34  La.  Ann.  599'; 

judgment:  Clelland  v.  People,  4  Colo.  State  v.   Bristol,  21  Mont.  578;  Candy 

244,  where  the  court,  after  announcing  v.  State,  8  Neb.  482;  Brown  v.  State,  9 

the  well-understood  rule  that  any  pro-  Neb.  157;  Tippy  v.  State,  35  Neb.  368; 

ceeding  at  a  term  begun  and  held  with-  Merchant  v.  North,   10  Ohio  St.  251; 

out  authority  was  illegal  and  void,  held  Matter  of  Dossett,  2  Okla.  369;  Bene- 

that  where  the  judge  called  a  special  diet  v.  Ralya,  i  S.  Dak.  167;  Myers  v. 

term  the  fact  should  affirmatively  ap-  Mitchell,    i   S.    Dak.   249;    Wilson   v, 

pear  in  the  record.     See  also  Burley  v.  State,    15    Tex.    App.    150;    Winters 

State,  I  Neb.  385.  v,  Hughes,  3  Utah  443. 
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as  if  they  had  been  expressly  so  enacted  by  statute.^  Moreover, 
it  has  been  said  that  where  no  time  is  prescribed  for  holding  a 
regular  term  or  session,  the  justices,  or  a  justice,  as  the  case  may 
be,  may  hold  it  at  pleasure.' 

(2)  Special  Terms,  —  In  most  states  the  judges  are  authorized 
by  the  legislature  to  hold  special  or  extra  terms  of  their  courts 
whenever  in  their  opinion  occasion  may  require.'     In  some  states 

1.  Sawlell,  Petitioner,  6  Pick.  (Mass.)  North  Dakota.  —  State  v.  Boucher,  8 
no;  In  re  McCandless  Tp.  Road,  no  N.  Dak.  277;  Smith  v.  Northern  Pac. 
Pa.  St.  605;  Hardin  r.  Trimmier,  30  S.  R.  Co.,  3  N.  Dak.  17. 
Car.  391. 

9.  Dunn  v.  State,  a  Ark.  229. 

S.  ^Ai^tf Ma.  —  Knight  v.  State,  116 
Ala.  486;  Daughdrill  v.  State,  113  Ala. 
7;  Nugent  V,  Stale,  ig  Ala.  540. 

Arkansas,  —  Dixon  v.  Stale,  29  Ark. 
165;  Collier  v.  State,  ao  Ark.  36. 

California,  —  Orman  v.  Riley,  16  Cal. 
186. 

Colorado,  —  Klopfer  v,  Keller,  i  Colo. 
410. 

District  of  Columbia,  —  In  U.  S.  v, 
Williams,  4  Cranch  (C.  C.)  372,  28  Fed. 
Cas.  No.  16,712,  it  was  held  that  the 
Circuit  Court  of  the  District  of  Colum- 
bia bad  power  to  hold  special  sessions 
for  the  trial  of  criminal  causes  ai  any 
time  at  its  discretion  or  at  the  discre- 


Ohio,  —  Jones  v,  Ealer,  8  West.  L.  J. 
500,  I  Ohio  Dec.  (Reprint)  385. 

Oregon, -^O'Y^fWj  v.  Territory,  I 
Oregon  51. 

South  Carolina,  —  State  v,  Williams, 
2  McCord  L.  (S.  Car.)  301. 

South  Dakota,  —  Myers  v,  Mitchell,  x 
S.  Dak.  249;  Benedict  v,  Ralya,  i  S. 
Dak.  167. 

Tennessee,  —  Cannon  v,  Mc Adams, 
7  Heisk.  (Tenn.)  376;  Elms  v.  State, 
10  Humph.  (Tenn.)  128;  McKinley  v, 
Beasley,  5  Sneed  (Tenn.)  170. 

Utah,  —  Winters  v,  Hughes,  3  Utah 

443* 

Virginia,  —  Harman  v,  Copenhaver, 
89  Va.  836. 

Wisconsin,  —  Schrier  v.   Milwaukee, 


lion  of  the  Supreme  Court,  and  not  only     etc.,  R.  Co.,  65  Wis.  457:  Tallman  v. 


for  the  trial  of  causes  existing  at  the 
time  of  calling'  the  special  court,  but 
also  for  trying  causes  arising  between 
the  order  of  calling  the  special  court 
and  its  actual  session. 

Georgia,  —  Robertson  v.  State,  97  Ga. 
206;  Spann  v.  State,  47  Ga.  553;  Grinad 
V.  State,  34  Ga.  270. 

Illinois,  —  Burnham  v,  Chicago,  24 
III.  496:  Archer  v.  Ross,  3  111.  303. 

Indiana,  —  Davidson  v.  State,  135 
Ind.  254. 

Iowa.  —  State  v.  Clark,  30  Iowa  168; 
Grable  v.  State,  2  Greene  (Iowa)  559; 
Harriman  v.  State,  2  Greene  (Iowa)  270. 

Kansas.  —  In  re  Wells,  36  Kan.  341, 

Kentucky. '^Qoxtk,  v.  Graves,  18  B. 
Mon.  (Ky.)  33. 

Minnesota.  —  Flanagan  v.  Borg,  64 
Minn.  394. 

Mississippi,  —  Masironada  v.  State, 
60  Miss.  86. 

Nebraska,  —  Brown  v.  Slate,  9  Neb. 

157. 


Truesdell,  3  Wis.  443;  Oshoga  v.  State, 
3  Chand.  (Wis.)  57;  Messenger  v. 
Broom,  i  Pin.  (Wis.)  630. 

United  States,  —  U.  S.  v.  Williams.  4 
Cranch  (C.  C.)  372.  28  Fed.  Cas.  No. 
16,712:  Gonzales  v.  Cunningham,  164 
U.  S.  612;  U.  S.  V.  Hamilton,  3  Dall. 
(U.  S.)  17. 

Special  Term  of  Ssparata  Diitriet.  —  In 
Mississippi^  under  an  Act  of  1876  relat- 
ing to  a  separate  court  district  and 
authorizing  the  calling  of  a  special  term 
of  the  court  on  ten  days'  notice  for  the 
transaction  of  criminal  business  in  cer- 
tain months.  It  was  held  that  the  power 
was  additional  to  the  general  power 
of  calling  special  terms  on  thirty 
days'  notice,  and  that  the  proceedings 
were  authorized.  Mastronda  v.  State, 
60  Miss.  86. 

County  Courti  —  Tanneisae.  —  Because 
a  County  Court  is  authorized  to  contin ue 
its  sessions  from  day  to  day  until  its 
business  is  transacted,  it  does  not  fol- 


AVw  Mexico,  —  Territory  v.  Hicks,  6    low  that  the  holding  of  a  special  term 


N.  Mex.  596. 

New  York,  —  People  v.  District  Pris- 
ons, 73  Hun  (N.  Y.)  118;  Appo  .v. 
People,  20  N.  Y.  531. 

North  Carolina.  —  State  v,  Ketchey, 
70  N.  Car.  62 X. 


is  authorized.     Cannon  v,  McAdams,  7 
Heisk.  (Tenn.)  376. 

UnoonstitutloxiAl  Statute.  —  Under  sec- 
tions q  and  16  of  *he  Organic  Act  of 
Utah,  the  duty  of  fixing  the  times  and 
places  of  holding  sessions  of  the  Dis- 
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such  terms  may  also  be  appointed  by  the  governor,*  and  in 
others  the  commissioners  of  a  county  may  either  fix  the  terms  • 
or  direct  that  the  judges  shall  do  so.* 

d.  How  Power  TO  Appoint  Exercised  —  (i)  In  General. — 
An  exercise  of  the  power  of  appointing  a  term  should  of 
course  always  be  in  conformity  with  the  state  constitution  or  the 
statutory  provisions,^  and  in  most  jurisdictions  it  is  necessary 

that  any  order  of  court  fixing  a  term  should  be  filed  in  the  office 
of  the  clerk  and  published  after  it  is  filed. ^ 

trict  Courts  is  imposed  upon  the  terri-  were  so  authorized  it  would  have  been 

torial  legislature,  and  accordingly  an  wholly  superfluous  for  the  legislature 

act  providing  that  the  judge  of  the  dis-  to  appoint  all  the  general  terms  in  all 

trict  may  hold  a  special  session  of  his  the  counties  of  the  state  supposed  to 

court  as  specified  in  the  petition  of  a  be  ordinarily  necessary  for  the  transac- 

certain  number  of  voters  and  taxpayers  tion  of  business.     Flanagan  v,  Borg,  64 

in    the    district  is  void.      Winters  v,  Minn.  394. 

Hughes,  3  Utah  443.  Anniial  Order.  —  In  Montana,  within 

1.  People    V.   Shea.    147  N.   Y.   78;  ten  days  after  the  first  day  of  January 

People  V,  McKane,  80  Hun(N.  Y.)  322:  in  each  year,  the  judge  of  the  district 

State  V.  Ketchey,  70  N.  Car.  621;  State  must  make  an  order  designating  the 

V.  Baker,  63  N.  Car.  276.  times  at  which  the  terms  of  court  are 

8.  Wilson  V.  State,  15  Tex.  App.  150.  to  be  held  in  each  county  in  his  district 

8.  Brown  v.  State,  9  Neb.  157.  during  the  year.     State  v.   Bristol,  21 

4.  High  Court  of  Errors  —  Mississippi.  Mont.  578. 

—  In  Mobile,  etc.,  R.  Co.  v.  Mattan,  41  In  Louisiana  the  district  judges  are 
Miss.  692,  it  was  held  that  an  Act  of  directed  by  Act  No.  163  of  189?  to  fix 
1867  providing  that  a  term  of  the  High  terms  of  court,  but  are  not  controlled 
Court  of  Errors  and  Appeals  should  be  in  the  length  of  time  during  which  they 
held  once  in  each  year  in  the  districts  must  actually  hold  court  in  the  differ- 
named  therein,  was  void,  the  constitu-  ent  parishes,  and  they  must  designate 
tion  requiring  that  it  should  have  at  in  advance  certain  periods  as  "  terms 
least  two  terms  in  a  year.  of  court,"  with  a  view  of  furnishing  to 

Unconstitntionality  of  Arkansas  Statnto.  public  officials  a  basis  for  fixing  dates 

—  Where  it  was  provided  by  statute  for  drawing  a  venire  or  doing  other 
that  the  Circuit  Court  of  a  county  acts  which  must  be  done  a  certain 
should  be  held  at  its  county-seat  on  the  number  of  days  before  sessions  of 
second  Mondays  in  March  and  Septem-  court.  Webb  v,  De  Baillon,  51  La. 
ber,  and  a  later  act  divided  the  county  Ann.  788. 

into  two  judicial  districts  and  provided  Holding  Distriet  Coorts  —  Vavada.  —  A 

that  the  Circuit  Court  of  one  district  constitutional  provision  that  the  times 

should  be  held  at  the  county-seat  as  of  holding  the  District  Courts  shall  be 

provided  by  law,  except  as  thereafter  fixed  by  law  is   sufficiently  complied 

provided,  and  by  another  section  fixed  with  by  a  statute  providing  that  such 

the  terms  for  the  other  district  also  on  courts  shall  be  held  in  each  county  at 

the  second  Mondays  of  March  and  Sep-  least  once  in  every  six  months.     State 

tember,  it  was  held  that  as  the  later  act  v.  Atherton,  19  Nev.  332. 

fixed  no  time  for  holding  the  Circuit  Bognlar  Terms  at  Connty-soat.  —  Un- 

Court  in  the  former  of  the  two  judicial  der  the  Constitution  of  Texas  regular 

districts  it  was  void,  as  in  effect  it  re-  terms  at  the  county-seat  of  each  county 

pealed  the  original  act  and  would  sus-  must   be   held    by   the  district   judge 

pend  indefinitely  the  administration  of  thereof.     In  Whitener  v.  Belknap,  89 

justice  in  half  of   the  county.    Ex  p.  Tex.  273,  this  provision  was  held  to  be 

Jones,  49  Ark.  no.  violated  by  an  act  establishing  a  court 

Standing  Order  Improper.  —  In  Minne^  at  a  city  not  a  county-seat  and  requir- 

sota  the  judges  of  the  District  Court  ing  the  district  judge  to  hold  court 

are   not    authorized    to  provide   by  a  there,   since  it  deprived   the   District 

standing  order   for  the   holding  year  Court  of  the  county-seat  of  jurisdiction 

after  year  of  terms  of  court  for  the  over  a  portion  of  the  county, 

trial  of  regular  issues  of  fact;  if  they  6.  Written  Order  and  Sntrj.  —  lo  Oki» 
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(2)  Special  Term  —  (a)  Conformity  with  Stotatory  Pi^viiioiii.  —  Where 
the  court  has  the  power  of  appointing  special  terms  it  should 
exercise  such  power  in  conformity  with  statutory  provisions,^  but 

a  written  order  by  the   judges  or  a  raised  for  the  first  time  before  a  court 

majority  of  them  fixing  a  general  term  of  revievr.     Harper  v.  State,  43  Ind. 

must  be  issued  to  the  clerk  of  each  405. 

judicial  district,  specifying  the  begin-  1.  Knight    v.   State,    116    Ala.    486; 

ning  of  the  term,  and  a  certified  copy  Dunn  v.  State,  2  Ark.  229;  Archer  v, 

of  such  order  must  be  transmitted  to  Ross,  3  111.  303;  Huber  v.  Armstrong, 

the  secretary  of  state.     When  received  7  Bush  (Ky.)  500;  Toler  v.  Com.,  94 

by  the  clerk  it  must  be  entered  on  the  Ky.  529;  People  v.  Moneghan,  (Supro. 

court  journals  In   his  county  in  the  Ct.  Gen.  T.)  i  Park.  Crim.  (N.  Y.)  570; 

same  manner  as  that  of  making  other  People  v.  Wilcox,  (Supm.  Ct.  Gen.  T.) 

entries.     Merchant  v.  North,  10  Ohio  23  How.  Pr.  (N.  Y.)  297;  Merchant  v, 

St.  251.  North,    10    Ohio    St.    251;    Reams  v, 

nUBg  and  FaUkatiOB.  —  In  Montana  Kearns,  5  Coldw.  (Tenn.)  217;  Harman 

the  order  or  a  copy  of  it  must  be  filed  v.  Copenhaver,  89  Va.  836. 

in  the  office  of  the  clerk  of  the  District  Where  there  are  only  two  modes  of 

Court  in  each  county  in  the  district,  appointing  special  terms,  one  at  a  reg- 

and  immediately  after  such  filing  the  ular  term  by  entry  of  record,  and  the 

clerk  must  cause  its  publication  at  the  other    in   vacation   by   publicaiion   In 

cost  of  the  county  in  some  newspaper  some  newspaper  in  the  circuit  or  dis- 

printed  in  his  county  once  a  week  for  trict  and  notification  in  writing  to  the 

four  successive  weeks.     State  v.  Bris-  clerk  at  least   thirty  days   before  the 

tol.  21  Mont.  578.  commencement  of  the  special  term,  an 

In  Okto^  by  statute,  the  clerk  oi  the  order  made  in  vacation,  without  publi- 

Common  Pleas  must  cause  a  certified  cation,  is  not  valid  notwithstanding  the 

copy  of  an  order  fixing  a  general  term  fact  that  no  newspaper  is  published  in 

to  be  published  for  four  weeks  in  one  the  district,  and  the  judge  has   no  aU 

or  more  newspapers  of  general  circula-  ternatlve    but    to    make   the  appolnt- 

tion  in  his  county.     Merchant  v.  North,  ment  at  the   regular   term   of   record. 

10  Ohio  St.  251.  Reams  v,  Kearns,  5  Coldw.  (Tenn.)  217. 

TlBM  nzed  Must  Bs  Voted.—  In  Ne^  What  the  Baoord  Knit  Show.  —  In 
braska  the  time  fixed  for  holding  court  Dunn  v.  State,  2  Ark.  229,  it  was  said 
In  each  county  of  a  judicial  district  that  inasmuch  as  the  power  to  hold  a 
must  be  noted  on  the  bar  docket  of  special  term  is  a  special  authority  con- 
each  term  by  the  clerk  of  the  court,  ferred  upon  the  judge  to  accomplish 
Tippy  V,  State,  35  Neb.  368.  the  specific    purpose,  contrary  to  the 

Must  Bo  of  Booord  —  Louisiana.  —  Not-  general  and  regular  course  of  proceed- 

withstanding  an  order  fixing  a  term  of  ing  prescribed  by  law,  **  every  circum- 

court  is  written  at  chambers,  the  order  stance  necessary  to  its  exercise  must 

is  good  when   it  is  on  the  same  day  exist  and  be  made  to  appear  of  record, 

spread  on   the   minutes  of  the  court,  otherwise  the  power  cannot  appear  to 

which  minutes  are  read  daily.     State  have  been  legally  exercised.*' 

r.  West,  45  La.  Ann.  14.  Frosumption  on  Boviow.  —  Where  the 

Whon  Pnblioation  Boforo  Order  UimoooB-  record  shows  an   order  appointing  a 

lary.  —  Where  an  order  under  which  a  special  term  which  purports  on  its  face 

term  of  court  was  held  was  made  in  to   have   been   regularly   made,  every 

open  court,  duly  entered  on  the  min-  intendment  must  be  in  favor  of  the  reg- 

utes,  and  published  for  the  required  ularity  and  validity  of  the  order.     Mer- 

time,  and  conformed  to  the  statute  re-  chant  v.  North,  10  Ohio  St.  251. 

lating  to  alternate  jury  and  non-jury  Botilloation  of   Judges.  —  Where   the 

terms  of  court,  it  was  held  to  be  un-  necessity  of  holding  a  special  term  is 

necessary  that  it  be  preceded  by  a  no-  to  be  considered  by  all  the  judges  of  a 

tice  or  publication.     It  was  sufficient  court,  all  of  them   should  be  notified 

that  the  notice  for  the  prescribed  time  of  the  time  and  place  of  the  meeting  at 

preceded  the  first  term  held  under  if.  which  the  appointment  of  such  term  is 

State  V.  Dillard.  35  La.  Ann.  1049.  ^^  be  determined.     Merchant  v.  North, 

Any  Oljootlon  Arising  Out  of  tho  Suffl-  10  Ohio  St.  251. 

eloney  of  Botioo  of  a  term   should  be  In  Arkansas,  under  the  statute  now 

made  in  the  trial  court,  and  cannot  be  embodied  in    Sand.  &   H.   Dig.   Stat. 
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a  substantial  conformity  is  sufficient.' 

(b)  Ezeroise  of  Disoretionary  Power  Not   Beviowabla.  —  Where  a   special 

term  may  be  appointed  at  the  discretion  of  the  person  or  persons 
in  whom  the  power  of  appointment  is  vested,  the  exercise  of  that 
power  is  not  reviewable.* 

(e)  Ezerciso  In  Term  or  Vacation.  —  The  power  of  calling  special 
terms  of  court  may,  as  a  rule,  be  exercised  either  in  term  time 
or  in  vacation.' 

(d)  Anthority  of  Jndge.  —  In  all  cases  when  a  special  term  is  prop- 
erly convened  in  accordance  with  the  statute,  the  jurisdiction 
and  authority  of  a  judge  thereat  are  full,  complete,  and  plenary 
to  the  same  extent  and  in  the  same  manner  as  if  the  special  term 
were  a  regular  term  of  court.* 

Ark.,  §  1313,  a  special  term  of  the  Cir-  recite  or  affirm   the    fact  that  in  the 

cait  Court  cannot  be  held  within  twenty  judge's  opinion   a  special   term    was 

days  of  its   regular   term.     Dixon   v,  necessary.     Grant  v.  State,  62  Ala.  233. 

State,  29  Ark.  165.  3.  Robertson  v.  State,   97   Ga.   206; 

1.  Knight  V.  Stale,  116  Ala.  486;  Maitingly  v.  Darwin,  23  111.  618; 
Mary  v.  State,  5  Mo.  71;  Cole  County  Brown  v.  People,  9  III.  439:  Toler  v. 
V,  Dallmeyer,  loi  Mo.  57;  Brown  v.  Com.,  94  Ky.  529:  Huber  v.  Arm- 
State,  9  Neb.  157;  People  v.  Youngs,  strong,  7  Bush  (Ky.)  590;  Blimm  v, 
151  N.  V.  210.  Com.,  7  Bush.  (Ky.)  320;  McManama 

In  Mary  v.  State,  5   Mo.  71,   under  «/.  Garneit,  3  Met.  (Ky.)  517;  Reams  t^. 

the  statute  in  force  in  1837  permitting  Kearns,  5  Coldw.  (Tenn.)  217;  Oshoga 

a  judge  to  hold  a  special  term  at  any  v.  State,  3  Chand.  (Wis.)  57. 

time  for  the  trial  of  persons  charged  Not  Extension  of  Begolar  Term.  —  In 

with   crime   and   confined   in   jail,    an  Kentucky  special  terms  are  not  to  be 

order  directed  to  the  clerk  saying  that  regarded  as  an  extension  or  continua- 

a  court  would  be  holden,  but  not  ex-  tion  of  the  previous  term.     McManama 

pressly  ordering  that  it  be  held  at  a  v.  Garnett,  3  Met.  (Ky.)  517. 

specified  time,  was  held  to  be  sufficient.  4.  Alabama.  —  Bales  v.  State,  63  Ala. 

Immaterial  Beoital  in  Order.  —  Where  30;  Floyd  v.  State,  55  Ala.  61;  Fields 

ajudgehavingauthorily  underastatute  s/.  State,  52  Ala.  348;  Wilson  v.  State, 

to  call  a  special  term  recites  in  an  order  52  Ala.  299;  Levy  v.  State,  48  Ala.  171; 

that  he  calls  such  term  in  pursuance  Harrington  v.  State,  36  Ala.  236. 

of  the  provision   of   the  constitution,  California,  —  People  v.  Carabin,    14 

his  order  will  not  thereby  be  rendered  Cal.  439. 

nugatory    an^   more    than    a    correct  Iowa.  —  State  r.  Smith,  7  To wa  244. 

judgment  would  be  afifected  by  super-  Kentucky,  —  Com.    v.  Graves,  18  B. 

fluous  matter  which  did  not  affect  its  Mon.  (Ky.)  33. 

validity.     Brown  v.  State,  9  Neb.  157.  Minnesota.  —  Whallon  v.  Bancroft.  4 

2.  Maitingly  v.  Darwin,  23  111.  618,  Minn.  109. 

in  which  case  it  was  held  that  no  mat-  North      Carolina.  —  Sparkman      v. 

ter  how  clearly  it  might  be  shown  that  Daughtry,  13  Ired.  L.  (N.  Car.)  168. 

the  judge  ordering  a  special  term  mi3-  North  Dakota. — Smith  v.  Northern 

judged  the  necessity  thereof,  it  could  Pac.  R.  Co.,  3  N.  Dak.  17. 

not  for  that  reason  be   held   that   the  Oregon.  —  Kamer  v.  Clatsop  County, 

term  was  void.     See  also  Friar  v.  State,  6  Oregon  238. 

3  How.  (Miss.)  422.  Tennessee.  —  Hall    v.    State,    3    Lea 

Record  on  Appeal.  —  Where  the  inlen-  (Tenn.)  552. 

tion  of  the  legislature  was  to  clothe  a  Virginia.  —  Fowler  v.  Mosher,  85  Va. 

judge  with  sole  power  and  discretion  421. 

and  to  constitute  him  sole  judge  of  the  Wisconsin.  —  Tall  man   v.  Tiuesdell, 

necessity  of  holding  a  special  term,  an  3  Wis.  443;  Oshoga  v.  Slate,  3  Chand. 

order   for    the   special    term    is    itself  (Wis.)  57. 

an  affirmation  that  in  the  opinion  of  the  Jail  Delivery.  —  Where  a  statute  pro- 
judge  it  is  necessary,  and  it  is  not  req-  vided  that  special  terms  of  a  certain 
nisite  that  the  record  on  review  shall  coart   mijj:bt   be   held  by  order  of  the 
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(•)  Vator*  of  BniiiMM  —  In  G«n«ral.  —  Since  the  power  of  calling  a 
special  term  is  for  the  most  part  entirely  statutory,  the  provisions 
of  the  authorizing  statutes  control  to  a  great  extent  the  kind  of 
business  that  may  be  transacted  thereat.  As  a  general  rule  terms 
may  be  appointed  for  the  transaction  of  both  civil  and  criminal 

business,^  but  in  some  instances  the  power  is  limited  to  business 

judge  whenever  necessary  for  the  trial  provided  for  at  any  session  of  the  Gen- 

of  criminal  causes,  and  (o  deliver  the  eral  Assembly,  and  the  nature  of  the 

jail  of  all  persons  charged  with  crimes  business  to  be  transacted  at  these  ad- 

and    offenses,    it    was    held   that   the  di(ional   terms   may   be    pointed    out. 

authority  of  the  court  at  the  term  so  Kepley  v.  People,  123  III.  367. 

called  was  certainly  as  extensive  as  In  Minnesota,  by  statute,  the  judges 

that  with  which  the  English  judges  are  of    the    District  Court    may    appoint 

clothed  by  virtue  of  a  commission  of  special  terms  both  for  the  trial  of  regu- 

general  jail  delivery;  and  accordingly  lar  issues  and  for  other  business  than 

Ihe  court  had  the  power  of  originating  the  trial  of  such  issues.     Flanagan  v, 

business  and   taking  indictments,   in-  Borg,  64  Minn.  394. 

Tolving    the   power  of    organizing    a  In    North    Carolina,    under    the    act 

grand  jury.     Harrington  v.   State,  36  authorizing  the  governor  of  the  state 

Ala.  236.  -  to  appoint  special  terms  of  the  Superior 

1.  Alabama.  —  Floyd  v.  State,  55  Ala.  Courts  upon  a  judge's  certificate,  com- 

61 :  Fields  v.  State,  52  Ala.  348.  missions  may  be  issued  for  the  trial  of 

Georgia.  —  Robertson    v.    State,    97  both  civil  and  criminal  actions,    not- 

Ga.  206.  withstanding  that  the  judge  only  cerii- 

lUinois.  —  Kepley  v.  People,  123  111.  lies  that  there  is  such  an  accumulation 

367.  of  civil   actions   as  to  necessitate  the 

Iowa.  —  Grable   v.   State,   2  Greene  holding  of  a  special   term.     State  v. 

(Iowa)  559.  Ketchey,  70  N.  Car.  621. 

Kentucky.  —  Blimm  v.  Com.,  7  Bush  In  North  Dakota  the  District  Court 

(Ky.)  320.  may   lawfully   try   issues    of    fact    in 

Louisiana,  —  State   v.   Scott,  48   La.  criminal  actions  and  require  the  attend- 

Ann.  293;  State  v.   Chandler,  36   La.  ance  of  jurors  at  special  or  additional 

Ann.    177;     State    v.   Claude,  35    La.  terms  of  court.     State  f.  Boucher,  8  N. 

Ann.  71.  Dak.  277. 

New  Mexico.  —  Territory  v.   Hicks,  Tnnsaetion  of  Any  Business  Lawful.  — 

6  N.  Mex.  596.  Notwithstanding  the  fact  that  an  order 

North  Carolina.  —  State  v.  Ketchey,  for  the  holding  of  a  special  term  of  a 

70  N.  Car.  621.  '  Superior  Court  recites  that  there  is  im- 

Tennejsee.  —  McKinley  v.  Beasley,  5  portant  business  pending  in  the  court, 

Sneed  (Tenn.)  170;  Elms  v.  State,  10  and  that  it  is  to   the   interest  of   the 

Humph.  (Tenn.)  128.  county  that  such  special  term  be  held 

Texas.  —  Wilson   v.   State,    16  Tex.  for  the  trial  thereof,  it  is  not  unlawful 

App.  497.  for  the  court  at  such  term  to  attend  to 

In    Arkansas,    under    statute    (now  any  business  coming  before   it,  even 

Sand.  &  H.  Dig.  Stat.  Ark.,  §  1308),  a  though  it  was  not  pending  when  the 

judge  of  a  Circuit  Court  may  appoint  order  was  passed.     Accordingly,  when 

a  special  term  of  his  court  for  the  trial  an  order  for  the  holding  of  a  special 

of  persons  confined  in  jail.     Dixon  t^.  term  directs  that  a  grand  jury  be  drawn 

State,  29  Ark.  165.  forthatterm,  it  obviously  contemplates 

Where  the  authority  of  the  judge  to  that  any  indictment  then  returned  will 

order  a  special  term  for  the  trial  of  be  in  order  for  trial  and  that  the  ac- 

prisoners  is  not  made  dependent  upon  cused  may  be  lawfully  tried.     Perry  v. 

the  petition  or  desire  of  the  prisoner  to  State.  102  Ga.  365. 

be  tried,  the  prisoner  cannot  object  to  Matters  Cognisable  at  Chambers.  —  In 

being  put  upon  his  trial  on  the  ground  Whallon  v.   Bancroft,  4  Minn.   109,  it 

that  the  special  term  was  not  ordered  was  held  that  the  language  used  in  the 

on  his   petition.      Collier  v.  State,  20  Minnesota  statute   authorizing  judges 

Ark.  36.  to  call  special  terms  for  the  trial  of  civil 

In  Illinois   additional   terms   of   the  and  criminal  cases  and  issues  of  law. 

Circuit  Court  io  any  county  may   be  or  any  or  either  of  them,  was  not  re- 
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of  a  special  nature.^ 

Whore  a  Court  or  Judge  Bpecifiee  the  Nature  and  character  of  the  busi- 
ness to  be  transacted  at  a  special  term  in  the  order  of  appoint- 
ment, as  is  sometimes  necessary,'  that  class  of  cases  alone  can  be 
dealt  with,  except  by  consent.* 

strict!  ve,  but  was  designed  to  cover  all  county,  under  the  authority  of  law,  and 

business  that  could    be   transacted  at  such  other  terms  each  year  as  may  be 

a  regular  term.     It  would  therefore  be  fixed  by  the  Commissioners'  Court." 

a  strained  and   unusual   construction  It  is  accordingly  not  erroneous  for  the 

which  would  permit  the  court  under  commissioners  to  order  a  special  term 

this  general  ground  to  entertain  a  cap-  for  the  transaction  of  criminal  business 

ital  case  and  exclude  from  its  jurisdic-  only.     Wilson  v.  State,  15  Tex.   App. 

lion  matters  cognizable  at  chambers,  150. 

for  what  can  be  done  at  chambers  can  2.  Huber  v,  Armstrong,  7  Bush(Ky.) 

certainly  be  done  in  term.  590;  Toler  v.  Com.,  94  Ky.  529;  Brown 

Charters  to  Gorporatloiis  —  Georgia. —  v.  State,  9  Keb.  157,  the  case  last  cited 

Under  Act  Ga.  Sept.  21.  1S87,  special  holding  that  although  an  order  calling 

terms  of  the  Superior  Courts  may  be  a  special  term  for  the  trial  of  criminal 

called  for  the  purpose  of  granting  char-  offenses  must  state  that  the  term  will 

ters  to  corporations.  Branch  v.  Augusta  be  held  for  the  trial  thereof,  a  failure 

Glass  Works,  95  Ga.  573.  to  state  this  will  not  thereby  render  the 

Trial  of  Probate  Matters  —  Louisiana,  term  invalid. 
—  Where  under  the  rules  of  the  Civil  8.  Gonient  Veoesoary.  —  In  Virginia^ 
District  Court  for  the  parish  of  Orleans  by  Code  1887,  §  3062,  it  is  provided 
its  term  for  general  matters  began  on  that  any  cause  ready  for  hearing  may. 
the  first  Monday  in  November  and  by  consent  of  the  parties,  be  heard  at 
ended  on  the  third  of  July  in  each  year,  a  special  term,  and  under  this  statute 
and  from  the  third  of  July  to  the  the  absence  of  such  consent  debars  the 
first  Monday  of  November  the  court  court  from  entering  a  decree.  Fowler 
was  open  for  certain  purposes,  among  v.  Mosher,  85  Va.  421. 
which  was  included  the  trial  of  all  pro-  Under  the  ICentucky  statute  respect- 
bate  matters,  it  was  held  that  the  judg-  ing  the  calling  of  special  terms  of  Cir- 
ment  rendered  at  a  term  of  court  held  cuit  Courts  an  order  or  notice  appoint- 
in  September  in  a  probate  matter  was  ing  the  special  term  must  specify  the 
not  void  because  the  term  was  not  day  when  such  term  is  to  begin,  and 
legally  established.  Berfuse*s  Succes-  must  give  the  style  of  each  case  to  be 
sion,  34  La.  Ann.  599.  tried  or  in  which  any  motion,  order,  or 

1.  Harrington  v.  State,  36  Ala.  236;  judgment  may  be  made  or  entered  at 

Nugent  V.  State,  19  Ala.  540;  Stewart  the  special   term,   and   no  other  case 

V.  State,  13  Ark.  720;  Dunn  v.  State,  2  shall  i^e  tried,  or  motion,  order,  or  judg- 

Ark.  229;  Davidson  v.  State,  135  Ind.  ment  entered  therein,  unless  by  agree- 

254;  Smurr  V.  State,  105  Ind.  125;  Com-  ment  of  parties.    Toler  v.   Com.,  94 

merctal    Bank   v.   Galloway,  6   How.  Ky.  529.   See  also  Huber  v.  Armstrong, 

(Miss.)  515;  Matter  of  Wadley,  29  Hun  7  Bush  (Ky.)  590. 

(N.  Y.)  12;    Hardin  v.  Slate,  38  Tex.  Business  Hot  Bpeoifled  Taken  by  Con- 

597:    Wilson   v.  State,    15  Tex.   App.  sent.  —  Where  an   adjourned  terra   of 

150.  court  was  ordered  for  the  purpose  of 

In  Matter  of  Wadley,  29  Hun  (N.  Y.)  completing    its  probate  business  and 

12,  ii  was  held  that  except  by  consent  any  other  business  properly  connected 

of  parties  contested  motions  requiring  with  the  settlement  of   decedents*  es- 

notice  cannot  be  dealt  with  at  cham-  tates  and   guardianships,   and    before 

hers  by  the  judge  who  appointed  the  the  time  fixed  for  the  adjourned  term 

term.  papers  in  a  divorce  suit  were  filed,  and 

Limiting  Gharaoter  of   Business.  —  In  the  parties  appeared  at  (he  adjourned 

Texas  an  amendment  to  the  constitu-  term  and  waived  all  irregularities  and 

tion  requires  that  a  County  Court  shall  consented   to  go  to  trial,  it  was  held 

hold  at  least  four  terms  for  both  civil  that  the  court  being  legally  in  session 

and  criminal  business,  annually,  *'  as  had  power  to  try  the  case.     Hyatt  v, 

may  be  provided  by  the  legislature  or  Hyatt,  33  Ind.  309. 

by  the  Commissioners'  Court  of  the  Cironit  Conrti  —  Tenneeeee. —  In  Brown 
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(f)  Older  —  aa.  Nscissity  and  SuFPiaKNCY  —  FomL  —  In  the  absence 
of^a  statute  prescribing  a  form  of  order  appointing  a  special  term, 
any  language  clearly  indicating  the  purpose  of  appointing  such 
term  and  using  words  adequate  to  convey  such  idea  clearly  is 
sufficient  to  make  the  appointment  valid ;  it  is  not  necessary  to 
designate  as  special  the  term  called,  because  its  character  in  that 
respect  is  fixed  by  the  language  of  the  statute  authorizing  it. ' 

VM6tsltj  «r  Written  Ordtr.  —  In  some  jurisdictions  it  is  necessary 
that  the  judge  or  court  make  a  written  order  for  the  holding  of  a 
special  term,  and  that  such  order  be  transmitted  to  the  clerk,  who 
is  frequently  required  to  notify  certain  of  the  county  officials 
thereof.*  It  has  been  held,  however,  that  a  provision  of  this 
character  is  merely  directory  and  that  an  omission  to  comply 
with  it  will  not  invalidate  the  proceedings  of  the  special  term.' 

V.  Newby,  6  Yeri;.  (Tenn.)  395,  where  regular  terms  of  court.     Grain  r.  State, 

an  order  appointing  a  special  term  of  45  Ark.  450. 

the  Circuit  Court  under  Act  Tenn.  1827,  W  lie  re  an  order  of  a  judge  appoint^ 

c.  79,  specified  that  the  term  was  for  ing  a  special  term  under  the  Arkansas 

the  trial  of  causes  upon  a  civil  docket,  statutes  empowering  a  judge  to  call  a 

ii  was  held  that  all  suits  at  law  and  special  term  for  the  trial   of  persons 

in  equity  were  included,  but  criminal  confined  in  jail  recited  the  fact  that  a 

cases  were  excluded.  person  was  confined  in  jail  and  held  to 

1.  A  Ximomer  cannot  vitiate  the  ap-  answer  an  indictment,  and  the  order  so 

pointment;  calling  it  an  adjourned  or  made  was  transmitted  to  the  clerk  of 

postponed   or  regular  term    will    not  the  court  and  by  him  entered  upon  the 

make  it  so.     "  He  might  call  it  either,  record  more   than  fifteen  days  before 

or  by  any  other  name,  or  not  give  it  the   time    appointed    for  holding   the 

any  designation,  and  it  would  still  be  term,   affording  ample   time    for    the 

a    special    term   and    nothing    else."  judge  to  cause  the  service  of  notice  on 

Mattingly  v.  Darwin,  23  HI.  618.  the  prosecuting  attorney  ten  days  be- 

AppoSitmMit  by  Oovsmor  —  Hsw  York,  fore  the  term,  as  directed  by  statute,  it 

—  Under  Code  Civ.  Pro.  N.  Y.,  §234,  was  held  that  the  jurisdiction  of  the 

authorizing  the  governor  at  his  discre-  court  was  complete.     Dixon  v.  State, 

tion  to  appoint  extraordinary  terms  of  29  Ark.  165. 

court,  the  language  of  the  order  is  suffi-  9.  Dixon  v.  Stale,  29  Ark.  165:  Col- 

cient  when  it  says  that  the  governor  Her  t/.  State,  20  Ark.  36;  Mary  t'.  State, 

does  appoint  aD  extraordinary  court,  5  Mo.  71;  Reams  v.  Kearns,  5  Coldw. 

and  all  that  is  done  under  such  an  order  (Tenn.)  217;   Harman  v.  Copenhairer, 

is  valid.     People  v,  McKane,  80  Hun  89  Va.  836. 

(N.   Y.)  322:   People  v.  Shea,    147   N.  Appointment   in  Yaoation.  —  In    Ten. 

Y.  78.  nessee^  where  a  special  term  is  appointed 

Contents  of  Order  —  Arkansas. —  Not-  in  vacation,  it  is  necessary  that  notice 

withstanding  the  fact  that  under  the  of  the  appointment  be  given  in  writing 

Arkansas  statute  (now  Sand.  &  H.  Dig.  to  the  clerk  at  least  thirty  days  before 

Stat.   Ark.,   g§    1312,    1313)  a    circuit  the  term.     Reams  v,  Kearns,  5  Coldw. 

judge    can   call   a  special   term   only  (Tenn.)  217. 

when  it  does  not  interfere  with  any  Special   Criminal  Term. —  Under   the 

other  court  to  be  held  by  him,  and  is  Arkansas  statute,    where   persons  are 

not  to  be  held  within  twenty  days  of  confined  in  jail  and  a  special  term  has 

his  regular  term,  it  is  not  requisite  for  been  ordered  for  their  trial,  it  is  not 

the  order  to  set  forth  specifically  that  the  requisite  that  they  should  be  notified 

special   term    will   not    interfere   with  of  the  ordering  of  the  special  term  for 

the  regular  term,  nor  that  it  is  not  with-  trial,    when  a  special    order  therefor 

in  twenty  days  of  the  regular  term  of  ha?  been  made  out.     Collier  v.  State,  20 

the  Circuit  Court  of  the  county  in  which  Ark.  36. 

U  is  to  be  held,  since  judicial  notice  8.  Harman   v.  Copenhaver,   89  Va. 

will  be  taken  of  the  times  for  holding  ,  836. 
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bb.  Filing  and  Entering.  —  It  is  an  invariable  rule  that  an  order 
appointing  a  special  term  or  session  shall  be  entered  of  record,* 
and  in  at  least  one  state  it  is  held  that  where  the  order  is  that  of 
a  single  judge  the  record  in  which  the  entry  is  made  should  be 
that  of  the  special  term.* 

(g)  Notioe  —  aa.  Necessity.  —  As  a  general  rule  notice  of  the  date 
when  a  special  term  is  to  be  held  is  necessary,'  and  the  failure  to 
give  a  notice  when  required  renders  the  proceedings  of  a  special 
term  irregular,  if  not  void.* 

1.  Daughdrill  v.  State,  113  Ala.  7;  Illinois,  —  Archer  v.  Ross,  3  111.  303. 
Grant  v.  State,  62  Ala."  233;  Dixon  v.  Kansas.  —  In  re  Wells,  36  Kan.  341. 
State,  29  Ark.  165;  Spring  v.  Kane,  86  Kentucky,  —  Blimm  v.  Com.,  7  Bush 
111.  580;  Huber  e/.  Armstrong,  7  Bush  (Ky.)  320;  Huber  z/.  Armstrong,  7  Bush 
(Ky.)  590;  Fannon  v.  Plummer,  30  Mo.  (Ky.)  590. 

App.  25;    Stoval]  V,  Emerson,  20  Mo  Minnesota,  —  Northwestern  Fuel  Co. 

App.    322;    Mary   v.  State,   5  Mo.   71;  v.   Kofod,   7d  Minn.  448;  Flanagan  v, 

Kamer  v,   Clatsop  County,  6  Oregon  Borg,  64  Minn.  394. 

238;  Reams  v,  Kearns,  5  Coldw.  (Tenn.)  Mississippi,  —  Friar  v.  State,  3  How. 

217:    Harman  v,  Copenhaver,   89  Va.  (Miss.)  422. 

836;  State  V.  Shanley,  38  W.  Va.  517.  Missouri.  —  Stovall  v.   Emerson,  20 

Time  of  Entering  Order  Made  by  Judge  Mo.  App.  322. 

at  Ghambers.  —  It  is  unnecessary  (hat  Nebraska,  —  Brown  v.  State,  9  Neb. 

an  order  for  holding  a  special  term  of  157. 

c  }urt  shall  be  spread  on  the  minutes  Ohio,  —  Merchant  v.  North,  10  Ohio 

contemporaneously  with    its    making  St.  251. 

where  it  is  not  made  by  the  court  in  Tennessee,  —  Reams    v,    Kearns,     5 

session,   but   by  a  judge  at  chambers,  Coldw.  (Tenn.)  217. 

since  in  that  case  he  has  no  minutes  or  Virj^inia,  —  Harman  v,  Copenhaver, 

lecords.     Nut  until  the  court  convenes  89  Va.  836. 

pursuant  to  the  order  is  it  necessary  to  IVest  Virginia,  —  State  v.  Shanley,  38 

enter  the  order  of  the  judge.     Grant  v.  W.  Va.  517. 

State,  62  Ala.  233.  Proclamation    Sufficient  —  Missouri. — 

MiBB&ssippi  Statute.  —  In  Friar  9.  State,  Under   the  statute   now   embodied   in 

3  How.  (Miss.)  422,  it  was  held  that  un-  Rev.    Stat.    Mo.   (1899),  §§  1604,  1605, 

der  the   Mississippi  statute  in  force  in  special  sessions  of  any  court  may  be 

1839   no  formal   order  was  necessary,  had  in  pursuance  of  a  proclamation  by 

nor  need  any  be  shown  on  the  minutes,  the  sheriff  to  that  effect  or  in  continua- 

2.  Under  the  Alabama  Code  the  validity  tion  of  a  regular  term  when  so  ordered 
of  a  judge's  order  appointing  a  special  by  the  court  in  term  time,  (he  order 
term  is  not  impaired  because  it  is  not  being  entered  on  its  records.  Stovall 
entered  upon  the  minutes  of  the  term  v,  Emerson,  20  Mo.  App.  322. 

which  is  being  held  when  the  order  is  Reasonable  Time  Heceesary.  —  Under 
made.  The  order  is  that  of  the  judge  the  Illinois  Act  of  1835  relating  to  the 
and  not  that  of  the  court,  and  has  there-  terms  of  some  of  the  Circuit  Courts  it 
fore  no  place  on  the  minutes  of  the  was  not  specifically  required  that  no- 
regular  term  simply  because  it  happens  tice  of  the  appointment  of  a  special 
to  ha»'e  been  made  therein;  but  it  term  should  be  given,  but  the  act  evi- 
should  be  entered  upon  the  minules  of  dently  intended  that  a  reasonable  time 
the  special  term.  Daughdrill  v.  State,  should  be  given  between  the  day  of 
113  Ala.  7.  ordering  the  court  and  the  day  of  the 

3.  Alabama.  —  Knight  v.  State,  116  beginning  of  its  session.  Archer  v, 
Ala.  486;  Daughdrill  v.  State,  113  Ala.  Ross,  3  III.  303. 

7;  Gram  v.  State.  62  Ala.  233.  4.  Orman  v.  Riley,  16  Cal.  186;  Sto- 

Arkansas.   —  Collier     v.    State,     20  vail   v.    Emerson,    20    Mo.    App.    322; 

Ark.  36.  Reams  z/.  Kearns,  5  Coldw.  (Tenn.)  217. 

California.  —  Orman  v.  Riley,  16  Cal.  Amendment  of  Order.  Where  a  special 

186.  term  of  court  is  appointed  irregularly.. 

Colorado.  —  Black  v.   Bent,  20  Colo,  the  order  cannot  at  a  subsequent  regu- 

342.  lai  teim  be  amended  nunc  pro  tunc  so 
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Th«  Lragth  «r  VoUoe  required  depends  on  the  provisions  of  the 
particular  statute ;  ^  and  in  some  cases  these  provisions  are  looked 
upon  as  directory,  it  being  unnecessary  to  give  the  specific  num- 
ber of  days*  notice  mentioned  in  the  statute  where  some  sufficient 
notice  is  given.* 

bb.  Manner  op  Giving  Notice.  —  The  notice  may  be  given  by  adver- 
tisement of  the  appointment  in  some  newspaper  published  in  the 
county,  circuit,  or  district,'  and  in  some  cases  by  posting  a  notice 
thereof  in  a  specified  place;*  but  the  mere  neglect  of  the  clerk 
to  post  a  notice  as  required  by  the  statute  has  been  held  not  to 
invalidate  the  term,* 

c.  Revoking  Order  Appointing  Special  Term.  —  Where  a 
court  has  the  power  of  appointing  a  special  term  of  court  it  also 
has,  as  a  general  rule,  the  power  of  revoking  an  appointment 

as  to  indicate  that  notice  was  given,  7  Bush  (Ky.)  590;  State  v.  Claude,  35 

and     thus   violate    the    constitutional  La.  Ann.    71;    Flanagan   v.    Borg,  64 

rights  of  citizens.    Tompkins  v.  Clack-  Minn.  394;  Northwestern  Fuel  Co.  v. 

amas  County,  11  Oregon  364.  Kofod,  74  Minn.  448;  Hoffman  v.  Par- 

1.  See   the  statutes  of    the  various  sons*  27  Minn.  236;  Harman  v,  Copen- 

jurisdictions.  haver.  89  Va.  836;  Stale  v,  Shanley,  38 

9.  Blimm  v.  Com.,  7  Bush  (Ky.)  320;  W.  Va.  517. 

Friar  v.  State,  3  How.  (Miss.)  422.  Standing  Order  —  Mlnnetota.  —  Under 

Under  a  Statute  SpeelQdng  Ten  Dayi  for  Stat.  Minn.  (1894),  §  4850,  a  notice  of  a 

the  length  of  notice  it  has  been  held  special  term  must  be  posted  and  pub- 

that  eight  days'  notice  was  sufficient,  lished  as  therein  provided  before  each 

Blimm  v.  Com.,  7  B  jsh  (Ky.)  320.     See  term  appointed.     It  cannot  be  done  by 

also  Huber  V.  Armstrong,  7  Bush  (Ky.)  means  of  a  standing  order  published 

590.  and  posted  once  for  all.     Flanagan  v. 

Bpeefal  Term  of  Criminal  Court  — Xii-  Borg,  64  Minn.  394.     But  see  North- 

dMippi. —  In   Friar  v.   Slate.   3   How.  western  Fuel  Co.  v.  Kofod,  74  Minn. 

^Miss.)  422,  it  was  held  that  the  statu-  448,  wherein  it  was  held  thatorders  ap- 

tory  twenty  days'  notice  of  the  time  of  pointing  special  terms  for  the  hearing 

holding  a  special  term   of  a  criminal  of  matters  other  than  the  trial  of  issues 

court  was  required  for  the  information  of  fact  made  by  a  judge  of  a  District 

of  those   who  might  have  causes  or  Court  of  a  county  more  than  twenty 

business  in  such  court,   but  was  not  years  before,  and  ever  since  acted  upon, 

necessary  to  confer  jurisdiction,  and  were  not  invalid  notwithstanding  that 

without  the  publication  of  notice  the  there   was  no  evidence  in  the  clerk's 

proceedings  were  merely  irregular.  office  that  the  order    appointing    the 

8.  Grant  v.  State,  62  Ala.  233;  Knight  special  term  in  question  was  ever  posted 

V.  State,  116  Ala.  486;  Black  v.  Bent,  as    required    by  Stat.    Minn.    (1894), 

20  Colo.  342;  State  v.  Claude,  35  La.  §4850.     Citing  Hoffman  v.  Parsons,  27 

Ann.   71;    Reams  V.  Kearns,  5  Coldw.  Minn.  236. 

(Tenn.)  217.  When  Hotioe  Unnooetsary.  —  Where  a 

Proof  of  Pnblioation.  —  Under  the  Ccl-  judge  in  vacation  orders  a  special  term 

orado    statute    requiring    evidence    of  of  the  Circuit  Court  he  must  notify  the 

publication  in  the  form  of  a  certificate  sheriff  or  clerk  of  his  order,  when  it 

of  the  printer  or  publisher  that  an  ordei  becomes  the  latter's  duty  to  post  no- 

for  a  special  term  has  been  published,  tices  thereof;    but  where  the  court  in 

an   affidavit    by   the    manager  of  the  term  time  appoints  a  special  term  no 

paper  that  the  order  was  published  in  nptice  or  any  other  proceeding  is  re- 

a  newspaper  in  the  county  sufficiently  quired.     Cook  v,   Renick,   19  111.  598; 

complies  with  the  statute.      Black  v.  Toler  v.  Com.«  94  Ky.  529;  Blimm  v. 

Bent.  20  Colo.  342.  Com.,  7  Bush  (Ky.)32o;  Huberv.  Arm- 

4.  Cook  V.  Renick,  19  III.  598;  Toler  strong,  7  Bush  (Ky.)  590. 

V.  Com.,  94  Ky.  529;  Blimm  v.  Com.,  7  6.  State  v.  Claude,  35  La.  Ann.  71; 

Bush  (Ky.)  320;  Huber  v.  Armstrong,  State  v.  Shanley,  38  W.  Va.  517. 
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that  has  been  made ;  and  if  in-  pursuance  of  the  public  interests 
the  court,  for  reasons  satisfactory  to  itself,  sets  aside  its  first  order 
of  appointment  and  appoints  another  time  more  convenient,  there 
seems  to  be  no  doubt  that  it  acts  properly  and  within  the  scope 
of  its  authority.^ 

2.  Changing  Time  and  Place  —  a.  By  Legislature.  —  Where 
the  establishment  of  a  time  and  place  of  holding  a  teim  or 
session  of  court  is  a  matter  of  general  legislation,  the  time 
or  place,  when  fixed  either  by  a  direct  act  of  the  legislature  or 
through  the  medium  of  judges  or  commissioners  appointed  by  it 
for  that  purpose,  may  be  changed  by  the  legislature,*  unless  such 
change  impairs  a  constitutional  right,'  in  which  latter  case  effect 

1.  Brown  v.  People,  9  111.  439.  Ohio. — Exp.  Shean,  asOhioSt.  440. 
In  State  v.  Dillard,  35  La.  Ann.  1049,        South  Carolina,  —  Shelton  v,  Maybin, 

the  judge  prepared  in  July  an   order  4  S.  Car.  541. 

for  the  holding  of  a  special  term  of  his  Texas. — Keaton  v.  State,  (Tex.  Crim. 
court  on  the  first  Monday  of  September  1900)  57  S.  W.  Rep.  1125;  Frickie  v. 
following,  and  in  such  order  appeared  State,  40  Tex.  Crim.  626;  Wilson  v. 
these  words:  *' and  that  the  drawing  of  State,  37  Tex.  Crim.  373;  iS'jr/.  Mar- 
jurors  for  court  fixed  on  the  second  phy,  27  Tex.  App.  492;  Prescoit  v. 
Monday  of  August,  1883,  be  and  is  Linney,  75  Tex.  615;  Moore  v.  Minerva, 
hereby  set  aside  and  annulled,  as  said  17  Tex.  20;  Womack  v.  Womack,  17 
court   will   not  be   held."    The  order  Tex.  i. 

was  handed  to  the  clerk,  who  was  in-  United  States,  —  Compton  v.  Palmer, 

structed  not  to  record, it;  and  about  an  Hempst.  (U.  S.)  282,  6  Fed.  Cas.  No. 

hour  later  the  judge  returned  to  the  3,070^;    Bos  well  v.    Newton,  Hempst. 

clerk's    office  and  erased    the    words  (U.  S.)  264,  3  Fed.  Cas.  No.  1,683a. 

quoted.     Ii  was  held  that  such  erasure  Statutory  Proyiiioni Saperseding  Jiidg«'i 

was   wiihin   the   power  of  the  judge  Order.  —  Where  the  terms  of  court  had 

and    that    the    August    term    previ-  been  fixed  by  judges  in  pursuance  of 

ously  ordered  had  not  been  dispensed  their  statutory  power,  but  subsequently 

with.  an  act  was  passed  changing  such  terms 

BeTOoation     After     Publication.  —  In  of  court  and  directing  that  the  terms 

State  V.  Bristol,  21  Mont.  578,  it  was  thereunder  should  begin  on  particular 

held  that  where  a  judge  is  not  permit-  days,  it  was  held  that  the  statutory 

ted   to  change  the  date  of  a  term  of  provisionssuperseded  the  judge's  order 

court  after  an  order  fixing  it  has  once  theretofore   made  as  to  the  terms  of 

been  published,  he  cannot  revoke  his  court  to  be  held  after  the  statute  took 

order  even  within  the  time  allowed  him  effect,   and  that    notwithstanding  the 

for  making  the  original  order.  previous  order  it  was  proper  to  hold 

2.  Arkansas. — Parker  v.  Sanders,  46  terms  as  fixed  by  the  statute.    Exp. 
Ark.  229.  Shean,  25  Ohio  St.  440. 

Illinois.  —  Robinson  v.  Ferguson,  78  Circuit  Courts  —  Illinoii.  —  Under  the 

III.  538.  Constitution  of  Illinois,  the  laws  fixing 

Indiana.  —  Reid  v.  Hawkins,  46  Ind.  or  changing  the  times  of  holding  Cir- 

222:  Clark  V,  State,  4  Ind.  268;  Elwell  cult  Courts  can  be  passed  only  at  a  sit- 

V.  Tucker,  i  Blackf.  (Ind.)  285.  ting  of  the  legislature  next  preceding  a 

Louisiana. — State  t/.  Dillard,  35  La.  general  election   for  judges  of  those 

Ann.  1049.  courts.      Accordingly  a  court  session 

Massachusetts.  —  Com.  v.  Parker,  140  held  under  an  act  not  passed  at  the 

Mass.  439;  Com.  {/.  Holbrook,  140  Mass.  prescribed  sitting  is  held  at  an   un- 

440,  note;  Com.  v.  Murphy,  140  Mass.  authorized  time.      Kepley    v.  People, 

440,  note.  123  111.  367. 

Michigan.  —  Whallon     v.      Ingham  8.  People  v.  Barr,  44  III.  X98,  holding 

Circuit  Judge,  51  Mich.  503.  that  where  the  effect  of  a  statute  was 

Missouri.  —  Freeman  v.  Thompson,  to  deprive  a  county  of  its  constitutional 

53   Mo.  183;    Overton  v.  Johnson,   17  right  to  two  terms  of  court  in  every 

Mo.  442;  Carson  v.  Walker,  16  Mo.  68.  year  it  was  unconstitutional. 
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will  not  be  given  to  the  statute  or  order  made  pursuant  thereto 
until  the  constitutional  right  will  be  no  longer  affected  ' 

b.  By  Court  or  Judge.  —  The  pdwer  of  a  court  or  judge  to 
change  the  time  or  place  of  holding  a  term  or  session  is  depend- 
ent entirely  upon  statutes,  and  the  extent  of  it  varies  in  the  differ- 
ent jurisdictions.*  In  the  exercise  of  the  statutory  power  to 
change  from  time  to  time  the  beginning  of  a  term  the  provisions 
of  the  statute  must  be  complied  with,  but  a  substantial  compli- 
ance seems  to  be  all  that  is  necessary.' 

i.  Exp,  Murpby,  27  Tex.  App.  492;  terms  as  might  be  fixed  by  the  Com- 

Prescott  V.  Linney,  75  Tex.  615;  Frickie  missioners*  Court,  provided  that  having 

V,  State,  40  Tex.  Crim.  626;  Wilson  v.  once    been  fixed   the  Commissioners' 

State,  37  Tex.  Crim.  373;  Womack  v.  Court    could    not  change    the    terms 

Womack,  17  Tex.  i;  Graves  v.  Slate,  6  again  until  the  expiration  of  one  year, 

Tex.  App.  228.  it  was  held  that  the  Commissioners* 

Where  the  time  of  holding  a  District  Court  was  empowered  in  the  absence 

Court  was  changed  by  a  statute  that  of  legislative  action  to  fix  the  terms, 

took  effect  from  its  passage,  but  con-  and    that   terms    held    as   fixed   were 

tained  a  proviso  that  the  first  term  un-  authorized.     Hughes  v.  Doyle,  91  Tex. 

der  the  act  should  be  held  in  a  specified  421;  Wilson  v.  State;  15  Tex.  App.  150; 

county,  which  by  virtue  of  other  pro-  Missouri  Pac.  R.  Co  v.  Graves,  2  Tex. 

visions  could  not  be  done  for  six  months  App.  Civ.  Cas.,  g  677.     It   was  also 

after  the  passage  of  the  act,  it  was  held  held  that  an  order  changing  the  terms 

that  the  previous  acts  remained  in  force  made  within  a  year  after  a  previous 

until  the  term  could  be  held,  and  that  order  was  valid,  if  the  new  terms  were 

judgments  at  a  term  held  under  the  to  begin  after   the  expiration  of  the 

previous  law  were  not  rendered  with-  year.     Frickie  v.  Stat(,  40  Tex.  Crim. 

out  authority.    Graves  v.  State,  6  Tex.  626. 

App.   228;    Lanham   v.  State,   7  Tex.  8.  Richie  v.  Peiper,  99  Ky.  194;  State 

App.  126.  V.  Dillard,  35  La.  Ann.  1049;  Jackson  v. 

9.  The  Inoenvenlenoe  of  Holding  Sot-  Com.,  13  Gratt.  (Va.)  795;    Cluverius 

•ton  at  the  Proieribod  Time  will  not,  in  v.  Com.,  81  Va.  787. 

the    absence   of    a    statutory    power,  In  Louisiana  the  District  Courts  may 

authorize  any   change  from  the  lime  fix  and  change  the  terms  in  open  court 

fixed.    Thus,  where  the  constitution  of  only.     State  v.  West,  45  La.  Ann.  14. 

a  state  required  two  sessions  of  a  court  And  notice  by   publication  of  at  least 

annually,  but  a  statute  fixed  the  time  thirty  days  prior  thereto  must  be  given 

for  one  only,   and  the  judge  had  no  of  the  change  of  the  day  of  holding  a 

choice  as  to  the  times  of  session,  it  was  term  of  the   District  Court.    State  v. 

held  that  a  term  held  in  a  manner  and  Dillard,  35  La.  Ann.  1049. 

at  a   time   not  provided  for   was  un-  Entry    of    Order.  —  In    Kentucky  an 

authorized.     Doss  v.  Waggoner,  3  Tex.  order  changing  the  time  of  holding  the 

515.  County  Court  in  any  county  must  be 

In  Montana,  after  a  judge  of  a  Dis-  entered  upon  the  records  of  the  County 

trict  Court  has  once  designated    the  Court  at  the  last  regular  term  held  in 

times  at  which  the  terms  of  court  are  the  year  next  preceding  the  year  in 

to  be  held  in  each  county  of  his  dis-  which    the    change    is    to    be    made, 

trict  during  the  year,  no  change  in  the  Richie  v,  Peiper,  99  Ky.  194. 

lime  of  holding  the  term  so  fixed  in  a  In   Brown   v.    People,  9   111.  439.  it 

county  can  be  made  during  the  year,  appeared  that  the  judge,  according  to 

State  v.  Bristol.  21  Mont.  578.  the  power  vested   in  him,  entered  at 

Gonstnietion  of  Texas  Statute. —  Where  the  June  term  of  his  court  an  order 

the    constitution     provided    that     the  appointing  a  special   term  thereof  for 

County  Court  should  have  at  least  four  November  15,  but  afterwards,  in  vaca- 

terms  for  both  civil  and  criminal  busi-  tion,  made  another  order  changing  the 

ness  annually,  as  might  be  provided  term  first  appointed  to  November  22.   It 

by  the  legislature  or  by  the  Com  mis-  was  contended  that  the  judge  had  no 

sioners'   Court    of   the    county,   "  un-  powertomake  this  change,  as  his  power 

der  authority  of  law,*'  and  such  other  over  the  subject  was  gone  after  the  first 

628  Volume  XXI. 


KegnUtion  of  TERMS  OF  COURT.  Terms  and  Senioni. 

c.  Effect  of  Change.  — Where  the  court  is  actually  in  ses- 
sion at  the  time  of  a  statutory  change  of  the  time  of  holding  it, 
it  is  not  precluded  from'  finishing  its  business  unless  the  act 
creating  the  change  expressly  so  declares,  and  its  acts  thereafter 
during  the  session  are  not  invalid.*  Moreover,  in  the  absence  of 
any  provision  to  the  contrary,  writs,  process,  and  other  proceedings 
made  returnable  to  the  term  of  court  that  is  changed  will  be 
returnable  to  the  substituted  terms.* 

Proceedings  Void.  —  Where  the  time  has  been  changed  by  an  act 
which  has  gone  into  effect,  proceedings  at  terms  held  under  the 
provisions  of  older  statutes  are  void;*  and  it  has  been  held  that 
ignorance  of  the  fact  that  the  term  has  been  changed  will 
not  validate  the  proceedings  of  a  court  in  session  under  a  prior 
law.* 

8.  Postponement  —  a.  In  General. — The  holding  of  a  term 
or  session  may,  under  certain  circumstances,  be  postponed  by  a 
judge  or  ministerial  officer.* 

b.  How  Power  Should  Be  Exercised.  —  A  strict  compli- 
ance with  the  provisions  of  the  statute  authorizing  a  judge  to 
postpone  a  term  or  session  is  requisite  where  he  exercises  a  right 
of  postponement  to  some  other  than  the  regular  time,  by  an 

appointment,  but  the  court  of  review        Older  Statute  Not  Spedfioallj  Bepealed. 

stated  that  it  could  see  no  good  reason  —  Where  a  statute  had  fixed  the  terms 

for  this  proposition.  of  court  on  specified  days  in  each  year, 

1.  Clark  V.  State,  4  Ind.  268;  Shelton  but  by  a  later  statute  the  times  of  hold- 
V.  Maybin,  4  S.  Car.  541;  Keaton  v,  ing  court  were  changed,  there  being. 
State.  (Tex.  Crim.  1900)  57  S.  W.  Rep.  however,  no  specific  clause  repealing 
1 125;  Womack  v.  Womack,  17  Tex.  i;  the  earlier  act,  a  term  of  court  held 
Moore  v,  Minerva,  17  Tex.  20;  Bos  well  under  the  provisions  of  the  later  stat' 
V,  Newton,  Hempst.  (U.  S.)  264,  3  Fed.  ute  was  held  to  be  authorized,  the 
Cas.  No.  1,683a;  Compton  v.  Palmer,  earlier  statute  being  repealed  by  im- 
Hempst.  (U.  S.)  282,  6  Fed.  Cas.  No.  plication.  State  v.  Countryman,  57 
3,070a.  Kan.  815.* 

Where  the  time  of  holding  court  is  4.  Robinson  v.  Ferguson,  78  111.  538. 

changed  by  a  statute  which  takes  effect  Contra.  --  Where  the  times  of  holding 

during  the  term,  the  court  may  render  courts  were  changed  by  statute,  but 

a  decree  in  a    case    already    begun,  the  judge,  '*  not  being  able   to  keep 

Clare  v.  Clare,  4  Greene  (Iowa)  411.  pace  with  these  sudden  changes  in  the 

2.  Freeman  v.  Thompson,  53  Mo.  183.  legislation  of  the  state,"  and  not  being 
Effect  on  Appeal.  —  Where  a  statute  aware  of  the  existence  of  the  act  chang- 

merely  changes  the  time  of  beginning  ing  the  terms,  but  supposing  that  the 

a  term,  a  defendant  who  has  appealed  proper  time  to  ho.ld  his  term  was  at  the 

to  the  term  and  appears  on  the  day  to  time  required  by   previous    act,   pro- 

which  hs  recognized  is  not  prejudiced  ceeded  to  open  and  hold  his  court  and 

by  the  fact  that  the  term  had  begun  a  during  thai  term  rendered  a  judgment, 

week  earlier;  and  if  (he  court  is  still  in  it  was  held  that  the  judge  acted  under 

session,  a  complaint  against  him  will  color  of  legal  authority,  and  that  since 

not   be  dismissed  on  the  ground  that  no  objection  was  made  at  the  time  to 

the  term  has  been  abolished.    Com.  v.  the  jurisdiction  of  the  court  or  to  the 

Parker,   140  Mass.  439;  Com.  v.  Hoi-  power  of  the  judge  to  act,  the  judg- 

brook,   140  Mass.  440,  note;  Com.  v.  ment  was  valid.    Venable  v.  Curd,  2 

Murphy,  140  Mass.  440,  note.  Head  (Tenn.)  582. 

3.  Galusba  v.  Butierfield,  3  III.  227;  6.  See  infra^  VIII.  Commefutment, 
McCool  V.  State,  7  Ind.  378;  Doss  v.  Duration^  and  Expiration  of  Term  or 
Waggoner,  3  Tex.  515.  Session;  IX.  Lapse  of  Term  or  Session^ 
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order  made  previously  thereto.*  So  where  an  officer  other  than 

the  judge  exercises  a  statutory  power  of  postponing  a  term  to 
prevent  a  lapse  thereof,  it  is  necessary  that  he  act  strictly  within 
his  powers  conferred  by  the  statute,  since  this  exercise  of  a  judi- 
cial function  is  extreme  in  its  nature ;  *  and  any  act  in  excess  of 

1.  tteknflM. — In  some  cases  the  power  sence  of  ihe  judge  from  the  court  was 

of  postponement  may  properly  be  exer-  unavoidable;  and  because  the  order  di- 

cised  in  the  event  of  the  sickness  of  the  lecting  the  first  adjournment  was  never 

judge  or  his  family.     Hoye '/.  State,  39  signed   on   the   minutes  of   the   court 

Ga.  723;    State  tr.   Reed.  49  La.  Ann.  nor  approved   by  the  judge.     But  it 

704;   State  V,   Pate,  40  La.  Ann.  748;  appeared   that  the  first  order  for  the 

Smith  V,  State,  4  Neb.  277.  adjournment  was  written  by  the  judge, 

Ord«r  in  Writing  —  Telegram.— Where  signed  by  the  clerk,  and  entered  on  the 

the  statutes  require  that  the  postpone-  minutes  by  the  judge's  direction,  and 

ment  of  a  term  or  session  be  contained  that  under  the  orders  of  adjournment 

in  a  written  order  it  has  been  held  that  and  immediately  following  all  entries 

a  telegram  containing  appropriate  di-  madeupon  the  minutes  during  vacation 

rections  therefor  is  suflScient.      State  the  judge  wrote  the  word  "  approved  " 

V.  Holmes,  56  Iowa  588;   Schofield  v.  and  fixed  thereto  his  official  seal.     This 

Horse  Springs  Cattle  Co.,  65  Fed.  Rep.  was  held   to  be   sufficient.     Allen   v. 

433.  Slate.  74  Ga.  769.     See  also  Osgood  v. 

BaasonofPostpontment.  —  In  Nebraska  State,  63  Ga.  791;  Cogswell  v,  Schley, 

it  is  held  that  the  reasons  which  operate  50  Ga.  481. 

on  the  mind  of  the  judge  and  induce  9.  People  v.  Ah  Ying,  42  Cal.  18; 
him  to  send  a  written  order  of  adjourn-  People  v.  Sanchez,  24  Cal.  17;  Thomas 
ment  cannot  be  questioned  on  review,  v,  Fogarty,  19  Cal.  644;  Flagg  v.  Rob- 
but  that  it  is  enough  to  know  that  he  erts,  i  McGloin  (La.)  238;  People  v. 
acted  upon  grounds  which  he  deemed  Clews,  (Ct.  Sess.)  4  Abb.  N.  Cas.  (N. 
sufficient,  since  he  is  not  under  the  Y.)  256;  State  v.  McBain,  102  Wis.  431 ; 
statute  required  to  disclose  his  reasons,  Harrison  v,  German-American  F.  Ins. 
and  accordingly  does  not  expose  his  Co.,  90  Fed.  Rep.  758. 
action  in  that  respect  to  judicial  criti-  Where  No  Hour  Is  Prescribed.  —  In 
cism.     Smith  v.  State,  4  Neb.  277.  California   it   was   held  not  necessary 

Heoaisity  of  Signed  Order  of  Postpone-  for  the  ministerial  officer  immediately 

ment.  —  In  Georgia^  at  the  regular  term  to  adjourn  the  court  until  the  next  day 

of  a  Superior  Court,  the  clerk,  by  an  in  a  case  where  the  statute  fixing  the 

order  signed  by  himself  by  the  dtrec-  time  of  holding  court  did  not  prescribe 

tion  of  the  judge  of   th^:  circuit,  ad-  any  particular  hour  at  which  the  court 

journed    the  court    to  a  certain   day  must  convene,  since  the  court  might  in 

because    it    was    impossible    for    the  that  case  convene  at  any  time  during 

presiding    judge    to    be    present    at  the  day.     People  z^.  Sanchez,  24  Cal.  17. 

the  term   in  consequence  of  injuries  Courts  of  Appeal — Loniiiana.  —  In  the 

to  his  premises  by  a  tornado.     When  absence  of  any  special  law  regulating 

that  day  arrived  the  court  was  again  the  opening  and  adjournment  of  courts 

adjourned   by  a  similar    order,   like-  of  appeal,  the  general  law  of  the  state 

wise    signed    by   the    clerk    and    en-  governing  all  courts  controls,  and  ac- 

tered  on   the   minutes,  on   account  of  cordingly  a  sherifif  acts  properly  under 

the  severe  illness  of  the  judge's  wife,  the   Louisiana  statute,   and  in  simple 

which   prevented   his  attendance.     A  discharge  of  his  ministerial  duty,  when 

motion   was  made  and    overruled    to  he  adjourns  the  Court  of  Appeals  to 

arrest  a  judgment  rendered  on  a  ver-  the  day  following  on   failure  of  the 

diet  by  which  the  defendant  was  found  judges  to  appear  on  the  first  day  of  the 

guilty  at  the  adjourned  term,  because  term.     Flagg  v,   Roberts,   z   McGloin 

it  was  not  a  legal  term,  the  order  for  (La.)  238. 

the     adjournment    not   having    been  Courts  of  Sessions  and  Oyer  and  Terminer 

signed  by  the  judge  but  by  the  clerk,  — New    York. —  In    People   v.   Clews, 

who  had  no  authority  to  sign  it,  as  ap-  (Ct.  Sess.)  4  Abb.  N.  Cas.  (N.  Y.)  256, 

peared  from  the  minutes  of  the  court;  it  was   held   that   the  statutory  provi- 

because  the  cause  assigned  for  the  first  sions  authorizing  a  ministerial  officer 

adjournment  did  not  show  that  the  ab-  to  open  a  term  of  court  and  forthwith 
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the  statutory  authority  is  simply  a  nullity.* 

4.  A^oumment. —  In  the  absence  of  a  statute  providing  other- 
wise, a  terjn  or  session  of  court  may  be  adjourned  by  a  judge  or 
judges,  and  in  some  instances  when  the  statutes  so  provide  it  may 
be  adjourned  by  some  ministerial  officer  for  certain  purposes.* 

5.  Prolonging  or  Extending  —  a.  In  General.  —  In  the  absence 
of  a  statute  providing  otherwise,  the  expiration  of  a  term  abso- 
lutely and  of  legal  necessity  terminates  the  power  of  the  court 
to  transact  any  further  business  or  to  proceed  in  any  cause  on 
trial,  no  matter  what  stage  of  proceedings  has  been  reached.* 

adjourn  it  in  case  of  the  absence  of  the  sarable   the  clerk   might  be  for  such 

judge  at  the  place  where  the  term  is  failure  of  his  duty,  a  lapse  of  the  term 

appointed  to  be  held  on  the  day  fixed  was  avoided  when  the  judge  appeared 

therefor  could  not  be  applied  to  Courts  before  the  clerk  had  adjourned  the  term 

of  Oyer  and  Terminer  and  Courts  of  and  before  the  expiration  of  the  time 

Sessions,  and  these  courts  could  be  ad-  when   the   term   would  lapse   without 

journed   only    by   an   order  of  one  or  such  adjournment,  and  the  subsequent 

more  members  of  the  court  present  at  proceedings  of  the  court  were  regarded 

ths  place  at  the  proper  time  for  holding  as  unaffected  by  the  act  of  the  clerk  in 

coun.  failing  to  adjourn  the  court  from  day 

AdTertisemant Necestary.  —  In  Georgia,  to  day  during  the  week  as  required  by 

under  provisions  now  embodied  in  2  the  statute.     May  v.  People,  8  Colo. 

Code    Ga.,    §  4343,   the   clerk  of  the  210. 

Superior  Court,  when  informed  by  the  1.  People  v.   Ah  Ying,   42   Cal.   18; 

presiding  judge  thereof  that  it  is  im-  Thomas  v.  Fogarty,  19  Cal.  644;  Nor- 

possible  for  him  to  attend  at  a  regular  rie  v,  McCullough,  74  Ga.  602:  Union 

term  because  of  sickness  of  himself  or  Pac.  R.  Co.  v.  Hand,  7  Kan.  380. 

his  family,  or  other  unavoidable  cause  2.  See  article  Adjournments,  vol.  i, 

which  shall  be  expressed  in  the  order  p.  238,  and  infra^  IX.  Lapse  of  Term  or 

of    adjournment,   shall    adjourn   such  Session. 

court  until  such  time  as  the  judge  may  No  Bastriotion  of  Inharont  Power. — 
direct,  and  shall  advertise  the  same  at  The  inherent  power  of  a  court  to  ad- 
the  courthouse  of  the  county  in  which  journ  when  necessary  is  not  restricted 
such  court  is  to  be  held,  and  one  or  by  the  fact  that  it  is  authorized  by 
more  times  in  a  public  gazette.  Cogs-  statute  in  specific  cases  so  to  do.  Kim- 
well  V.  Schley,  50  Ga.  481;  Osgood  v.  ball  r.  Fisk.  39  N.  H.  no. 
State,  63  Ga.  791.  Courts  are  not  limited  in  their  power 

Proolamation  at  GonrthouM.  —  In  Mis^  of  adjournment  to  an  adjournment  from 

souri  the  statute  provides  that  where  a  one  day  to  the  succeeding  day.     They 

judge  finds  himself  unable  to  attend  at  have  an  inherent  power  to  adjourn  to 

the  time  to  which  a  court  is  adjourned  a  more  distant  day,  in  the  absence  of 

he  may  notify  the  sheriff  of  the  county  any   restraint   by  the  constitution   or 

in  which  such  court  should  have  been  statures.     Harris  v,  Gest,  4  Ohio  St. 

held   previous  to  the  first  day  of  the  469. 

term,  and  it  shall  be  the  duty  of  such  8.  Lipscomb  v.  Slate,  76  Miss.  223, 

officer  to   proclaim   at    the  courthouse  wherein  the  court   stated   that   before 

door  that  the  court  is  adjourned  to  the  the  enactment  of  the  statute  authoriz- 

next  regular  term  or  to  such  term  as  ing  a  prolongation  of  the  term  it  was 

the  court  may  direct.     Stovall  z/.  Emer-  within   the    power  of    a   litigant  who 

son,  20  Mo.  App.  322.  feared  adverse  judgment,  by  dilatory 

Directory  Character  of  Colorado  Statute,  proceedings  after  a  trial  had  been  be- 

—  The  provisions  of  the  Colorado  Stat-  gun,    to   escape   the   consequences  of 

ute  concerning  postponements  of  the  a  judgment  being  then  rendered,  and 

court  for  nonarrival  of  the  judge  are  that  too  after  the  public  had  incurred, 

not  imperative,  but  are  directory;  and  in  many  Instances,  practically  all  the 

where  the  clerk   failed  to  perform  his  expense  that  a  completed  trial  would 

duty    in    postponing    court    in    strict  have  imposed. 

compliance  with  the  direction   of  the  A  court  has  not  the  power  to  enlarge 

statute,  it  was  held  that  however  ceii-  its  fixed  term  by  reason  of  its  power  to 
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b.  Under  Statutory  Provisions.  —  To  obviate  the  incon- 
veniences  that  arose  at  common  law  from  the  expiration  of  a  term 
while  the  business  was  unfinished,  the  statutes  of  many  states 
have  provided  that  a  court  may  continue  in  session  after  the 
expiration  of  its  fixed  term  until  the  business  therein  pending  is 
disposed  of,  or  until  it  becomes  necessary  to  adjourn  the  session 
at  the  place  where  it  is  sitting  in  order  to  reach  a  place  where  it 
is  next  prescribed  to  sit  in  time  to  open  the  session  there;  ^  and 
in  other  states  it  is  provided  that  a  trial  which  is  in  progress  shall 
not  be  discontinued  by  the  arrival  of  the  period  fixed  by  law  for 
another  term  of  the  court,  but  the  court  may  proceed  with  the 
trial  in  a  like  manner,  and  with  like  effect,  as  if  another  stated 
term  had  not  intervened.* 

adjourn  its  sessions.    Horton  v.  Miller,  week,  so  long  as  may  be  necessary  to 

38  Pa.  St.  270.  transact  its  business.     Murray  v.  Slate, 

XotUm  fnr  Hsw  Trial*. —  A  court  has  91  Ga.  136.  And  the  practice  of  con- 
no  power  to  prolong  or  adjourn  a  term  tinning  the  session  of  a  justice  from 
for  the  purpose  of  hearing  a  motion  day  to  day  so  as  to  dispose  of  pend- 
for  a  new  trial,  but  the  motion  may  be  ing  business  is  expressly  authorized. 
continued  until  a  particular  day  in  the  Western,  etc.,  R.  Co.  v,  Pitts,  79  Ga. 
following  term,  and  it  may  then  be  532.  Compare  White  v.  Mandeville,  72 
acted  upon  as  of  that  term.  U.  S.  v.  Ga.  705. 
Hood.  19  D.  C.  372.  Settling  BillofEzoeptioiis.  —  A  special 

1,  Arkansas, — Gal  breath  v.  Mitchell,  term  maybe  prolonged  by  a  judge  to 

32  Ark.  278.  a  fixed  day  in  order  to  settle  the  bill  of 

District  oj  ColumHa.  —  U.  S.  v.  Gui-  exceptions,  and  when  that  day  comes 

teau,  I   Mackey  (D.  C.)  498;  Jones  v.  he  may  make  an  order  further  piolong- 

Pennsylvania  R.  Co.,  18  D.  C.  426.  ing  the  term,  and  so  until  it  is  settled. 

Georgia,  —  Murray  r.  State,   91   Ga.  U.  S.  v.  Hood,  iq  D.  C.  372. 

136;  Western,  etc.,  R.  Co.  v,  Pitts,  79  2.  Johnson  v.  Pacific  Cement  Co  ,  50 

Ga.  532;  White  v,  Mandeville,  72  Ga.  Cal.   648;    King  v.  Sears,  91  Ga.  577; 

705.  Dorsch    V,    Rosenthall,   39    Ind.   209: 

Indiana,  —  McDonald  v.  McDonald,  Courtney   v.   State,    5   Ind.  App.  356; 

142  Ind.  55;  Dorsey  Mach.  Co.  v.  Mc-  State  v.   Knight.  19  Iowa  94;  Com.  v, 

Caffrey,  139  Ind.  545;  Walker  z/.  State,  MacLellan,  121  Mass.  31;  Lipscomb  t/. 

102  Ind.  502;    Krutz  v.  Craig,  53  Ind.  Slate,  76   Miss.   223;    National    Bank 

561:  Shirts  V,  Irons,  28  Ind.  458;  Cor-  v,  Gilmer,  116  N.  Car.  684;   U.  S.   v, 

dell  V.  State,  22  Ind.  i;  Addington   v,  Loughery.    13    Blatchf.    (U.   S.)    267, 

Wilson,  5  Ind.  137.  26  Fed.  Cas.  No.  15.631. 

Kentucky,  —  McManama  v,  Garnett,  Literal    Oonitmotioii  of  Xassadinsetts 

3  Met.  (Ky.)  517.  Statute.  —  Stat.  Mass.  1863,  c.  33  (Pub. 

New  York,  —  Ferris  v.  People,  35  N.  Stat.  Mass.,  c.  152,  §  26),  providing  that 

y.  125;  Lowenberg  v.  People,  27  N.  Y.  whenever  any  criminal  case  shall  be  on 

336.  trial  at  the  end  of  any  term  the  term 

North  Carolina,  —  State  t^.  Taylor,  76  may   be    continued    until   the  case  is 

N.  Car.  64;  Slate  v,  Adair,  66  N.  Car.  finished,  must   be  taken  in  its  literal 

298.  meaning,  and  does  not  apply  to  cases  in 

Pennsylvania,  —  Overseers  of  Poor  v.  which  at  some  previous  time  during 

Overseers  of  Poor,  96  Pa.  St.  528;  Car-  the  term  trials  have  been  begun  and 

roll  X-.  Com.,  84  Pa.  St.  107.  suspended  for  some  other  reason  and 

Virginia,  —  Hill   v.  Com.,    2  Grait.  which  at    the   close  of    the   term   are 

(Va.)  594;   Cluverius  v.  Com.,  81  Va.  not    actually   in    progress.      Com.    v, 

787.  MacLellan,  121  Mass.  31. 

In  Oeor|^  an  adjourned  term  of  a  When  Trial  Begins.  —  Under  Annot. 

Superior  Court,  in  the  absence  of  an  Code  Miss.,  §  933,  enacting  that  a  term 

expressorimplted  statutory  prohibition  may  be  prolonged  if  a  trial  or  hearing 

to  the  contrary,  may  continue  in  ses-  is  begun  and  is  in  progress  at  the  time 

sion  from  day  to  day,  or  from  week  to  of  the  fixed  expiration  of  the  term,  it 
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c.  How  Power  Exercised.  —  Where  the  extension  of  a  term 
or  session  is  authorized,  the  power  to  extend  should  be  exercised 
strictly  in  conformity  with  statutory  provisions.* 

has  been  held  that  the  trial  of  a  crim-  where   a  juror  is  taken   seriously  ill 

inal  case  begins  as  soon  as  the  court  during  ihe  progress  of  a  trial  on  the 

enters  upon  the  impaneling  of  a  jury  penultimate  day  of  the  term,  there  may 

for  the  trial  of  the  matters  of  fact  pre-  be  an  adjournment  to  a  fixed  day  in 

sented  by  the  pleadings,  but  not  sooner,  the  next  term.     Dorsey  Mach.  Co.  v. 

Lipscomb  v.  State,  76  Miss.  223.     Com-  McCaffrey,  139  Ind.  545. 

pare  U.  S.  i/.  Loughery,  13  Blatchf.  (U.  1.  Interferenoe  with  Otiiar  Courts.  —  In 

S.)  267,  26  Fed.  Cas.   No.    15,631,  in  Grable  v.  State,  2  Greene  (Iowa)  559,  it 

which  case   it  was   held   that,    under  was  held  that  the  provisions  of  a  stat- 

Rev.  Stat.  U.  S.,  §  746,  providing  that  ute  vesting  a  judge  with  power  to  bold 

when  a  trial  has  been  commenced  and  a  special  term   in  lieu  of  the  regular 

is  in  progress  before  a  jury  or  the  court  term  would   not  authorize  him  at  the 

it  shall  not  be  stayed  or  discontinued  last  hour  of  the  last  day  of  the  term  as 

by  the  arrival  of  the  time  fixed  by  law  fixed  by  law  to  determine  that  the  court 

for  another  session  of  the  court,  a  trial  in  one  county  should  be  continued  in 

is  regarded  as  having  been  begun  and  session  for  btisiness  so  as  to  occupy 

in  progress  when  jurymen  have  been  the  time  set  apart  by  law  for  holding 

drawn,    challenges    have   been   taken  the  court   in    another  county   in    the 

and   tried,   and   some  of  the  jurymen  same    district    in    which   he   was    ap- 

have  been  accepted  and  sworn.  pointed    to  preside;    nor  could   such 

In  the  District  of  Columbia  a  rule  of  authority  be  implied,  for  the  reason 
court  declared  that  the  May  term  of  the  that  surprise  and  consequent  injustice 
court  should  begin  on  the  second  Mon-  might  be  done  to  parties  litigant, 
day  in  May,  and  that  the  term  should  Court  Strictly  Confined  to  Objoets  of  £z- 
not  continue  beyond  the  third  Saturday  tension.  —  Where  the  rules  of  court  pro- 
of  July,  *' except  to  finish  a  pending  vide  for  the  prolongation  of  a  term  only 
trial.*'  It  appeared  that  the  third  Sat-  for  the  purpose  of  settling  and  signing 
urday  of  July  was  the  20th  of  the  bills  uf  exceptions,  a  term  cannot  be 
month,  and  that  on  July  17  a  case  was  kept  alive  after  the  beginning  of  an- 
called  and  a  jury  of  twelve  from  the  other  term  for  the  purpose  of  revoking 
May  panel  was  sworn  and  then  respited  sentences  theretofore  given  and  pro- 
until  September  10.  It  was  held  that  nouncing  new  sentences;  and  a  sen- 
there  was  grave  doubt  whethei  that  tence  so  pronounced  is  invalid.  The 
jury  was  competent  to  proceed  to  a  proposition  that  when  a  term  of  court 
trial  of  the  case,  since  the  mere  swear-  begins  the  prior  term  ends,  unless 
ingof  a  jury  did  not  seem  to  fulfil  the  there  is  a  statute  to  the  contrary,  is 
conditionof  a  rule  as  to  a  pending  trial,  firmly  established.  Ex  p,  Friday,  43 
Strong  V.  District  of  Columbia,  3  Mac-  Fed.  Rep.  916,  citing  Ex  p.  Lange,  18 
Arthur  (D.  C.)  499.  Wall.  (U.  S.)  192. 

Bights  of  PartiM  Must  Not  Be  Prajudioed  Snffloianoy  of  Notioo  of  Extension.  —  A 

—  North    Carolina.  —  Under   Code    N.  party  is  not  entitled  to  any  other  notice 

Car.,  §  1229.  a  judge  has  a  right  to  con-  of  an  order  extending  a  term  for  the 

tinue  a  term  for  the  purpose  of  finishing  purpose  of  settling  a  bill  of  exceptions 

business  begun  during  the  term,  even  than  the  entry  made  on  the  minutes  of 

though  the  e£fect  of  the  adjournment  the  court.     Jones  r.   Pennsylvania  R. 

will  be  to  run  the  special  term  into  a  Co.,  18  D.  C.  426. 

regular  term,  if  the  rights  of  the  par-  Effect  of  Extension.  —  In  McManama 

ties  are  not  thereby  prejudiced;   and  s^.  Garnett,  3  Met.(Ky.)5i7,  it  was  held 

accordingly  it  is  not  improper,  while  a  that   the  power    conferred    upon    the 

jury  is  out  considering  its  verdict,  for  Circuit  Courts  of  ^^«/Mr^y  under  i  Rev. 

the  judge  to  open  and  conduct  another  Stat.,  §  2,  p.  312,  in  force  in  1861,  was 

term.     National  Bank  v,  Gilmer,  116  simply  the  power  of  prolonging  or  con- 

N.  Car.  684.  tinning  the  term  whenever  it  could  be 

Dlneis  of  Jnrv  —  Indiana.  —  Under  done  without  interfering  with  other 
Rev.  Stat.  Ind.,  §  1379.  authorizing  a  courts,  but  it  was  not  intended  to  en- 
court  to  continue  its  sessions  beyond  able  the  Circuit  Courts  to  obtain  full 
the  time  fixed  by  law  if  a  case  is  act-  control  over  all  the  judgments  and 
ually  progressing,  it  has  been  held  that  final  orders  of  a  regular  term   by  an 
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8.  Power  of  Holding  Sinmltaneoiu  Termi  or  Sofliions.  —  Whether 
a  term  or  session  of  the  same  court  may  be  held  on  the  same 
day  in  two  different  places  is  a  question  which  does  not  appear 
to  be  definitely  settled.  The  rule,  however,  seems  to  be  that  in 
the  absence  of  a  statute  it  cannot  be  done.^ 

Whvrt  tlie  Courts  Are  DiiEiro&t,  the  fact  that  the  term  of  one  court  is 
being  held  during  the  term  of  the  other  seems  to  be  unobjection- 
able.» 

VUL   COXMSHOXMSHT,   BVBATIOH,    AHD  EXPIBATIOH   OF  TSBX  OB 

SX88I0H  —  1.  Oeneral  Snles  as  to  Commencement  of  Term.  —  A  Term 

of  Court  Doee  Hot  Begin  until  tlie  Opening  of  the  Court  on  the  Duj  Appointed  by 
Lew  for  the  beginning  and  holding  of  the  court,'  and  until  then 

adjournment  to  any  future  day,  how-  district  was  upheld,     ^tate  v.  Clark,  30 

ever  distant.  Iowa  168. 

1.  See  the  statutes  of  the  different  Simultaneous  Courts  in  One  County. — 

states.     See  also  infra^  VIII.  2.  Duro'  In  Pennsylvania^  where  one  county  con- 

tion  and  Determination  of  Term,  stitutes  a  separate  judicial  district  hav- 

Birtriet     Courts — Hebraska.  —  Under  ing  five  judges,  more  than  one  Court 

the  constitution  and  statutes  of   Ne-  of  Oyer  and   Terminer  may  be  held 

braska  terms  of  the  District  Court  may  therein  at  the  same  time.     Carroll  v. 

be  held  at  the  same  time  in  different  Com.,  84  Pa.  St.  107. 

counties  of  the  same  judicial  district,  Common  Pleas  Courts  —  Ohio. —  Under 

and  when  necessary  the  District  Court  the  Ohio  Constitution  extant  in  1855  it 

sitting  in  any  county  may  be  continued  was  considered  proper  to  hold  Courts 

into  and  held  during  the  time  fixed  for  of  Common  Pleas  in  dififerent  counties 

holding  such  court  in  any  other  county  of  the  same  subdivision   at  the  same 

within  the  district.     Tippy  v.  State,  35  time.     Harris  v.  Gest,  4  Ohio  St.  469. 

Neb.  368.  Election  by  Judge.  —  Where  a  judge  is 

Preienee     of     Parties  —  Tennessee. —  required  to  hold  court  in  two  counties 

Where  the  parties  and  their  counsel  are  on  the  same  day  he  may  sit  in  either, 

present  a  judgment  is  valid  though  ob-  Brock  v.  Gale,  14  Fla.  523;  Carland  tr. 

tained  at  a  term  of  court  held  after  the  Custer  County,  5  Mont.  579. 

time  fixed  by  law  for  the  beginning  of  2.  Wadhams    v,    Hotchkiss,    80   III. 

another  term.     Cheek   z/.    Merchants'  437;  Swails  t/.  Coverdill,  21  Ind.  271. 

Nat.  Bank,  9  Heisk.  (Tenn.)  489.  8.  Potter  v.  White,  3  Harr.  (Del.)  329. 

I^hsto  Court  —  Alabama.  —  Notwith-  In  Louisiana,  by  statute,  in  districts 

standing  the  right  of  a  judge  of  pro-  composed  of  three  or  more  parishes  the 

bate  to  keep  his  court  open  from  day  terms  must  begin  on  days  at  least  three 

to  day,  even  after  the  active  business  weeks  apart.     State  v,  Brodden,  47  La. 

of  the  term  is  disposed  of,  he  cannot,  Ann.  375. 

in  the  nature  of  things,  extend  beyond  But  noncompliance  with  the  statute 

the  next  regular  term.     To  hold  other-  in  this  respect,  in  so  far  as  relates  to 

wise  would  be  to  hold  that  two  terms  another  parish  of  the  district,  is  not  an 

of  one  and  the  same  court  could  be  in  available  irregularity.     State  v.  Stuart, 

session    at    one  and   the  same    time.  45  La.  Ann.  659. 

Blake  v.  Harlan,  75  Ala.  205.  Security  for  Costs. —  Where  a  statute 

Distriet  Court  —  Iowa.  —  In  Grable  v.  fixed  the  day  for  holding  court  and  it 

State,  2  Greene  (Iowa)  559,  it  was  said  was  further  provided   that    the  judge 

that  two  terms  of  a  Districi^Court  could  thereof  might  adjourn  until  the  busi- 

not  be  held  in  the  same  district  on  the  ness  of  another  court  should  be  finished, 

same  day.  it  was  held  that  the  day  fixed  by  the 

Where  It  Was  Hot  Affirmatively  Shown  court,  and  not  the  day  to    which   the 

that  a  Regular  Term  of  Court  Had  Not  court  might  be  adjourned,  was  the  first 

Been  Adjourned,  a  conviction  at  a  special  day  of  term  within  the  meaning  of  an 

term  in  one  county  held  on   the   day  order  that  security  for  costs  should  be 

fixed  by  statute  for  a  regular  term  in  given  on  or  before  the  first  day  of  teim. 

another  connty  in  the  same  judicial  McKellar  v,  Parker,  29  S.  Car.  237. 
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the  vacation  or  interval  between  terms  does  not  terminate.^ 

First  Da7  of  Term.  —  Where  a  particular  day  is  fixed  by  law  for 
the  beginning  of  a  term  such  day  is  the  first  day  of  the  term,* 
though  the  judge  be  not  present  thereon.* 

Where  a  Term  Ib  Poetponed  by  A^Joiiniment  Before  It  Begins,  its  return  day 

is  also  adjourned,  and  it  takes  its  beginning  from  the  time  to 
which  it  is  adjourned.* 

2.  Duration  and  Betermination  of  Term  — ^.  Duration  until 
Business  Disposed  of. — Where  there  is  no  limitation  upon 
the  duration  of  a  term,  it  seems  that  as  a  general  rule  the  term 
should  or  may  be  continued  until  all  the  business  before  the  court 
is  disposed  of.* 

Length  of  Term  —  England.  —  Under  em  Indiana  R.  Co.  v,  Michigan  Cent. 

the  earlier  organization  of  the  English  R.  Co.,  2  Ind.  670,  3  Ind.  8. 

counsthe  terms  of  court  began  on  fixed  2.  Bush  v.  Doy,  i  Kan.  88;  Richie  v. 

days  and  had  a  fixed  time  of  termina*  Peiper,  99  Ky.  IQ4. 

tion,  and  aggregated  ninety-one  days;  Appearance  Day  —  English  Praetiee. — 

and  the  vacations  embraced  all  the  days  At  the   beginning  of   each    term    tne 

in  the  year  not  included  in  the  terms.  English  courts  did  not  usually  sit  for 

Conkling  v.  Ridgely,  112  III.  36.  dispatch  of  business  until   the  fourth 

1.  Potter  V,  White,  3  Harr.  (Del.)  329.  or  appearance    day,   which    day   was 

Intervals  Between  Terms. — Where  it  is  therefore  called  and   set  down  in  the 

requisite  that  regular  terms  be  held  for  almanacs  as  the  first  day  of  the  term, 

a  trial  of  causes,  the  court  is.  for  the  3  Black.  Com.  278. 

purpose  of    conducting   trials,  in  the  In  Indiana,  Where  There  Is  a  lllsnnder- 

same  condition  in  the  intervals  between  standing  in  a  county  as  to  the  proper 

those   terms  as   though   its  authority  day  on  which  a  term  should  begin,  and 

over  the  case  was  entirely  withdrawn,  the  term  has  been  opened  under  stat- 

It  is  no  longer  a  court,  and  any  judg-  ute  by  a  temporary  judge,  it  seems 

ment   rendered  upon   a   trial  had    by  proper  to  adjourn   the   term  to  some 

consent  in  vacation  is  void  and  not  ap-  future  day.    Jones  v.  Slate,  11  Ind.  357. 

pealable.     Staab  v,  Atlantic,  etc.,   R.  8.  Bush  v.  Doy,  i  Kan.  88. 

Co.,  3  N.  Mex.  350.  4.  Wilson  v,  Lott,  5  Fla  302. 

In  niinoii,  under  the  Praetiee  Aot,  it  is  6.  People  v.  Doyell,  48  Cal.  85 ; 
held  that  a  vacation  does  not  mean  all  Smurr  v.  Slate,  105  Ind.  125:  State  v. 
the  time  the  court  is  not  in  actual  ses-  Montgomery,  8  Kan  351. 
sion,  nor  does  it  embrace  the  time  of  Abridgment  of  Term.  —  Under  the  In- 
adjournment  from  day  to  day,  but  diana  statute  providing  that  the  length 
where  there  is  an  adjournment  of  court  of  the  term  shall  be  ateven  weeks  if  the 
for  any  such  period  of  time  as  thirty-  business  thereof  requires,  but  not  corn- 
two  days  the  true  construction  of  the  manding  that  the  term  shall  continue 
66ih  section  of  the  Practice  Act  requires  for  that  length  of  time,  the  judge  has 
that  the  time  of  recess  should  be  con-  authority  to  abridge  the  term,  either 
sidered  as  in  vacation  for  the  purpose  directly  by  an  order  of  adjournment  or 
of  admitting  the  taking  of  judgment  indirectly  by  opening  an  adjourned 
by  confession.'  Conkling  t/.  Ridgely,  term  in  another  county  of  his  circuit. 
112  111.  36.  Smurr  v.  State,  105  Ind.  125. 

The  Illinois  Act  of  1859  regulating  California    Btatnte.  —  Code  Civ.   Pro. 

the  practice  of  the  Will  Circuit  Court  Cal  ,  which  went  into  operation  on  the 

declared  the  first  week  of  each  term  to  first  day  of  January,    1873,    provided 

be  a  vacation  term  to  make  up  issues  that  the  terms  of  certain  County  Courts 

and   the   remainder  as  a    trial   term,  should  be  held  on  the  same  days  as 

Osgood  V.  McConnell,  32  111.  74.  were  named  in  the  previous  statute  and 

Where  Oonrt  Does  Hot  Xeet  —  Indiana,  repealed  that  statute,  but  it  did  not  sus- 
—  Notwithstanding  the  absence  of  an  pend  all  the  business  of  the  court  or 
order  of  final  adjournment,  if  the  court  put  an  end  to  the  term  then  in  pro- 
ceases  to  meet  in  the  courtroom  from  gress,  since  it  purported  only  to  deal 
day  to  day  there  is  a  vacation.     North-  with  the  times  when  the  terms  should 
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b.  Determination  by  Affirmative  Judicial  Act.  —  Where 

the  time  of  beginning  but  not  of  ending  a  term  is  fixed,  the  term, 
when  it  has  been  duly  begun,  will  continue,  and  may  for  all  gen- 
eral purposes  be  considered  as  in  session,  until  it  has  been  deter- 
mined by  some  affirmative  judicial  act,  such  as  an  adjournment 
sine  die  or  until  the  next  term.' 

be  begun  after  the  code  went  into  Uniteti  States.  —  Hume  v.  Bowie,  148 
operation.  The  effect  of  the  repealing  U.  S.  245;  Harrison  v.  German-Ameri- 
clause  on  the  prior  statute  fixing  the  can  F.  Ins  Co.,  90  Fed.  Rep.  758;  Cou. 
terms  was  to  declare  that  the  terms  dert  v.  U.  S.,  85  Fed.  Rep.  844;  Florida 
should  not  thereafter  begin  on  the  days  v.  Charlotte  Harbor  Phosphate  Co., 
mentioned  by  virtue  of  any  authority  (C.  C.  A.)  70  Fed.  Rep.  883;  East  Ten- 
derived  fiom  the  statute  repealed,  but  nessee  Iron,  etc.,  Co.  v.  Wiggin,  (C.  C. 
the  general  law  requiring  that  a  terra  A.)  68  Fed.  Rep.  446;  Schofield  i/.  Horse 
be  continued  until  all  of  its  business  Springs  Cattle  Co.,  65  Fed.  Rep.  433; 
was  finished  was  not  affected  by  the  Exp.  Lange,  18  Wall.  (U.  S.)  192. 
repeal.     People  r.  Doyell,  48  Cal.  85.  At  to  Adjournments  see  article  Ad- 

ProsnmptiononBeTiaw.  —  Where  itap-  journments,  vol.  i,  p.  238. 
peared  that  there  was  a  cause  undis-  A  court  legally  opened  for  all  gen- 
posed  of  at  midnight  on  the  last  day  of  eral  purposes  continues  in  session  until 
the  term  it  was  assumed  that  the  term  it  adjourns  sine  die  or  expires  by  law. 


did  not  expire  until  that  time.  Mor- 
gan V.  State,  12  Ind.  448. 

I.  District  of  Columbia,  —  U.  S.  v. 
Guiteau,  i  Mackey  (D.  C.)  498. 

Illinois. — Conkling  v.  Rtdgely,  112 
III.  36;  Wight  V.  WaUbaum.  39  111. 
554:  Jasper  tf.  Schlesinger.  22  111.  App. 
637;  Richardson  v.  Beldam,  18  III. 
App.  527. 

Indiana.  —  Smith  v.  Smith,  17  Ind.  75. 

Kansas.  —  Union  Pac.  R.  Co.  v. 
Hand,  7  Kan.  380. 

Maine.  —  Parsons  v.  Hathaway,  40 
Me.  132. 

Maryland.  —  Townshend  z.  Chew,  31 


and  when  an  adjournment  is  made 
from  Saturday  until  Monday,  and  from 
unavoidable  cause  the  court  does  not 
convene  until  Wednesday,  the  term  not 
having  expired  by  law,  the  court  is 
legally  constituted  and  its  acts  are  valid 
and  binding.  Union  Pac.  R.  Co.  v. 
Hand,  7  Kan.  380.  Compare  State  v. 
Bohan,  19  Kan.  28. 

The  early  statutes  of  Illinois  pro- 
vided for  dividing  the  state  into  judicial 
circuits,  and  fixed  the  times  for  the  be- 
ginning of  the  terms  of  the  Circuit 
Courts  in  each  county,  but  in  no  case 
did  they  expressly  fix  the  duration  of 


Md.   247;  Hatton  v.  Weems,  12  Gill  &    the  terms  of  such  coutts,  though  as  the 


J.  (Md.)  83. 

Massachusetts,  — Com.  v.  Bannon,  97 
Mass.  214. 

Mississippi.  —  Sagory  v.  Bayless,  13 
Smed.  &  M.  (Miss.)  153. 

N^eiv  Hampshire.  —  Eastman  v.  Con- 
cord, 64  N.  H.  263. 

.Vew  York — French  v.  Seamans, 
(Supm.   Ct.   Spec.   T.)  21  Misc.  (N.  Y.) 


judges  were  required  to  hold  terms  in 
the  different  counties  on  fixed  days,  and 
had  no  authority  to  hold  court  in  one 
county  at  a  time  when  the  statute  re- 
quired them  to  hold  court  in  another, 
and  only  one  term  of  a  Circuit  Coutt 
could  be  held  or  be  open  at  any  one  time 
in  a  circuit,  it  followed,  as  a  necessary 
construction  of  the  statute,  that  upon 


722:  Matter  of  Taylor,  (Supm.  Ct.)  8  the  occurrence  of  the  time  fixed  by  laiv 
Misc.  (N.  Y.)  159;  People  t/.  Central  for  the  opening  of  the  court  in  any  one 
City  Bank,  (Supm.  Ct.  Gen.  T.)  35  county  in  a  circuit,  the  Circuit  Courts 
How.  Pr.  (N.  Y.)428,  53  Barb.  (N.  Y.)     in  every  other  county  stood  adjourned 

until   court   in   course.       Conkling   v. 
Ridgely,  112  111.  36. 

Where  a  court  was  regularly  in  ses- 
sion on  the  23d  of  the  month,  and  on 
that  day  was  regularly  adjourned  until 
the  next  day,  and  after  that  time  regu- 
lar convening  and  adjourning  orders 
were  entered  from  day  to  day  for  a 
week,  but  no  judge  was  present,  it  was 
held  that  the  23d  of  ihe  month  was  the 


412. 

Ohio.  —  Johnson  v.  Pittsburgh,  etc.. 
R.  Co.,  47  Ohio  St.  318. 

Oklahoma,  —  Matter  of  Dossett,  2 
Okla.  369. 

Pennsylvania,  —  Com.  v.  Thompson, 
18  Pa.  Co.-Cl.  487. 

Texas,  —  Labadie  v.  Dean,  47  Tex,  90. 

IVisconsin,  —  State  v.  McBain,  102 
Wis.  431;  Barrett  v.  State,  i  Wis.  175. 
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c.  Determination  by  Commencement  of  Term  in  Another 

County.  —  In  jurisdictions  divided  into  judicial  districts  in  which 
the  term  of  a  court  for  each  county  in  the  district  begins  on  a 

last  day  of  (he  term,  because  after  that  there,  it  was  held  that  the  term  ended 

date,  for  the  want  of  a  judge,  no  legal  by  operation  of  law,  as  to  that  case, 

business  could  have  been    transacted;  when    the    judge    went   to   the  other 

so  that  the  lien  of  a  judgment  entered  county  and  there  opened  court;  that  in 

on  the  23d  attached  upon  lands  from  his  absence  the  jury  had  no  authority 

that  time.     Wight  v,  Wailbaum,  39  111.  to  consider  the  case;  that  the  jurisdic- 

554.  lion,  having  been  suspended    by  the 

In  Now  Maxioo  no  specific  duration  of  dissolution  of  the  court,  could  not  be 

either  regular  or  special  terms  is  pre-  resumed  by  the   return  of  the  judge; 

scribed  by  law.   but  they  are  subject,  that  the  jury  could  not  lawfully  return 

when  lawfully  begun,  to  be  continued  a  verdict  in  the  case,  and  that  a  ver- 

until  adjourned  by  order  of  court;  and  diet  returned  and  a  judgment  therein 

therefore  they  cannot  be  necessarily  de-  vrtre  coram  non  jut/tcf  a,nd  void.     Mat* 

termined  by  the  advent  of  the  particu-  ter  of  Patswald,  5  Okla.  789. 

lar  days  designated  for  the  beginning  Indefinite  Gontlnnanoe.  —  In  Hume  tr. 

of  regular  terms.      Gonzales  v,  Cun-  Bowie,  148  U.  S.  245,  it  was  held  that 

ningham,  164  U.  S.  612.  the  term  of  the  Supreme  Court  of  the 

Departure  of  Judge  Aflfocting  Duration. —  District  of  Columbia  m  i ght  be  con  ti n ued 
In  North  Carolina^  under  statutes  pro-  indefinitely  by  order  of  court  so  far  as 
viding  that  courts  may  continue  in  ses-  the  settlement  of  bills  of  exceptions 
sion  for  one  or  more  weeks,  as  the  case  was  concerned,  and  that  the  term  did 
may  be,  unless  the  business  is  sooner  not  necessarily  come  to  an  end  either 
disposed  of,  a  term  or  session  expires  on  by  the  act  of  the  justice  who  held  it  or  by 
the  departure  of  the  judge,  since  there  operation  of  law  through  the  effluxion 
can  be  no  court  when  there  is  no  judge  of  time  and  the  beginning  of  the  sue- 
to  hold  it,  and  there  can  be  no  construe-  ceeding  term.  Citing  Jones  v.  Penn- 
tive  term  after  he  has  left.  Delafield  v.  s^lvania  R.  Co.,  18  D.  C.  426. 
Lewis  Mercer  Conslr.  Co.,  115  N.  Car.  In  Xaryland  a  term  of  the  Circuit 
21;  Boyd  V,  Teague,  11 1  N.  Car.  246;  Court  continues  until  the  call  of  the 
Foley  V,  Blank,  92  N.  Car.  476;  Branch  next  succeeding  term  unless  it  affirma- 
V,  Walker,  92  N.  Car.  87.  See  also  tively  appears  that  before  that  time  it 
Rosenthal  zr.  Roberson,  114  N.  Car.  594;  has  by  order  of  the  judge  been  ad- 
Walker  r.  Scott,  104  N.  Car.  481;  Tur-  }ouxnt&  sine  die,  Townshend  v.  Chew, 
reniine  v.  Richmond,  etc.,  R.  Co.,  92  31  Md.  247. 

N.  Car.  642,  in  which  cases  it  was  held  Gonrti  of  Chanoory — Xissiifippi. —  In 

that  in  the  computation  of  time  within  Sagory    v,    Bayless,    13   Smed.   &   M. 

which  a  notice  of  appeal  or  case  on  ap-  (Miss.)  153,  it  was  held  that  there  had 

peal  should  be  served,  the  day  of  the  always  been  in  the  Court  of  Chancery, 

actual  adjournment  of  the  court  should  in  each  year,  two  terms,  the  times  of 

be  the  basis  of  the  computation.  holding  which  were  appointed  by  law. 

Absence  of  Judge  f^om  Courtroom. —  By  some  of  the  earlier  statutes  the 
Where  a  court  has  been  legally  organ-  length  of  the  term  was  prescribed,  but 
ized,  and  the  judge  who  presides  leaves  later  statutes  fixed  a  time  for  begin- 
the  courtroom  with  no  intention  on  his  ning,  and  provided  that  the  term  should 
part  of  putting  an  end  to  the  term  of  continue  so  long  as  necessary.  Ac- 
court,  the  business  of  the  court  is  sim-  cordingly,  though  the  business  might 
ply  suspended.  Com.  v.  Bannon,  97  require  a  continuous  session  through- 
Mass.  214;  French  v.  Seamans,  (Supm.  out  the  year,  still  there  were  two  terms, 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  722;  and  one  of  necessity  must  have  ended 
Matter  of  Taylor,  (Supm.  Ct.)  8  Misc.  before  the  other  began;  nor  was  this 
(N.  Y.)  159.  necessity  removed  nor  terms  abolished 

Termination  by  Judge  Opening  Court  in  by  a  provision  that  the  court  should  be 

Another  County.  —  Where,    during    the  always  open. 

trial  of  a  criminal  cause,  and  while  the  United  States  Circuit  Court —  Iowa,  — 

jury   was  deliberating  on   its  verdict,  The   practice  of  entering  no  order  of 

the  court  was  adjourned  for  two  days,  sine  die  adjournment  at  the  close  of  the 

and  the  judge  went  to  another  county,  actual  sitting  of  the  court  for  a  stated 

and  opened  and  held  a  term  of  court  term  obtains  in  the  United  States  Cir- 
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specified  day,  the  duration  of  a  term  is  ended  by  the  arrival  of 
the  day  fixed  for  the  beginning  of  a  term  in  another  county/ 

cuit  Court  for  the  Southern  District  of  stricken  from   the  journal   as  having 

Iowa,  as  it  does  in  other  districts,  but  been  made  through  the  mistake  of  the 

the  court  is  left  open  so  that  further  clerk,  and  further  shows  that  no  judge 

sitting  may  be  taken  up  as  a  part  of  was  present,  and  no  business  was  trans- 

that  term  at  any  time  when  the  busi-  acted  in  the  court  after  such  day  cer- 

ness  of  the  division  requires  it.     When  tain,   until  the  commencement  of  the 

the  date  has  arrived,  under  the  statute  next  succeeding  term,  the  adjourned 

fixing  terms  of  court,  for  the  beginning  term  should  be  deemed  to  have  closed 

of  a  term,  the  clerk  enters  the  sine  die  on   such   day  certain   of  the   term  as 

adjournment  of  the  last  term.    Accord-  shown  by  the  journal,  and  a  bill  of 

ingly.  the  court  is  considered  as  being  exceptions  should  be  allowed,  signed, 

in  session   for  the  purpose  of  passing  and  filed  within  thirty  days  after  the 

on  a  motion  for  a  new  trial  until  the  last-named  day. 

adjournmentxiff/</fV.     Harrison  z'.  Ger-  1.  California,  —  Bates    v.   Gage,   40 

man- American   F.   Ins.   Co.,   90  Fed.  Cal.   183;  Smith  v,  Chichester,  i  Cal. 

Rep.  758.  409. 

New    York,  —  In   the  United  States  Colorado,  —  Cooper  v.  American  Cent. 

Circuit  Court  for  the  Southern  District  Ins.  Co.,  3  Colo.  318. 

of  New  York  the  October  jury   term  Illinois, — Archer  v,  Ross,  3  111.  303. 

lasts  until  the  ensuing  April  term,  by  Iowa,  —  Grable   v.   State,    2    Greene 

virtue  of  Rev.   Stat.    U.  S..  §  658,  and  (Iowa)  559;  Sheppardz^.  Wilson,  i  Morr. 

therefore   where   the   findings   of   fact  (Iowa)  448. 

were  signed  by  the  Circuit  Court  and  Missouri,  —  State  v,    Todd,    72   Mo. 

filed  on  Oct.   24,   1S94,  and  judgment  288;  Lewin  v.  Dille,  17  Mo.  69. 

was  entered  against  the  United  States  Oklahoma,  —  Matter    of    Dossett,    2 

on  Nov.  5,  1894,  and  on  March  15  of  Okla.  369. 

the  following  year  a  motion  was  made  South  Carolina,  —  Ex  p,    Lilly,  7  S. 

to  amend  these  findings  of  fact,  it  -was  Car.  372. 

held  that  the  motion  was  made  during  South  Dakota,  —  Myers  v,  Mitchell,  i 

the  same  term  at  which  judgment  was  S.  Dak.  249. 

entered,  and  therefore  was  not  too  late.  Tennessee,  —  Gregg  v,  Cooke,  Peck. 

Coudert   v.   U.   S..  85  Fed.   Rep.  844.  (Tenn.)  82. 

Compare  Jones  v.  Oceanic  Steam  Nav.  Virginia,  —  Mendum     v.     Com.,     6 

Co.,  II   BlatchL  (U.  S.)  406,   13  Fed.  Rand.  (Va.)  704. 

Cas.  No.  7.485'  I>ut7  to  Adjourn  Term  in  Session.  —  In 

Dispensing  with  Daily  Soiiions  —  Sonth  Archer  v.  Ross,  3  111.  303,   the  court 

Carolina.  —  Where  a  term  is  not  limited  held  that  the  judge  was  not  justified  in 

as  to  time  unless  ended  by  a  regular  holding  a  special  term  of  court  at  the 

adjournment  sine  die  ox  by  the  assign-  place   where  he  was  then  in  session, 

ment  of  the  judge  to  duty  elsewhere,  when  he  was  due  at  another  town,  but 

and  so  might  continue  until  its  next  that  he  should  have  adjourned  the  term 

term,  the  fact  that  the  judge  dispenses  al  which  he  was  in  session  before  the 

wirh  daily  sessions  does  not  have  the  time  limited  for  its  expiration,  if  it  be- 

effect  of  ending  the  term  where  he  ex-  came  necessary  to  do  so  for  the  pur- 

presEly  declares  that  the  term   is  not  pose  of    traveling    to    the   other  town 

closed,  and  an  order  entered  by  him  in  order  to  begin  the  term  on  ihe  day 

Arhen  he  does  take  his  seat  is  valid,  appointed  by  law. 

Do  Leon  v.  Barrett,  22  S.  Car.  412.  Special  Term  Not  to  Conflict  with  Begn- 

Absence  of  Formal  Adjonrnmant.  —  In  lar  Term    in  Another  County. —  Under 

Johnson  v.  Pittsburgh,  etc.,  R.  Co.,  47  Comp.    Laws   N.    Mex.    1884,    §    552 

Ohio  St.   318.  it  was  held  that  where  (Comp.  Laws  1897,  §918),  it  is  provided 

the  journal  of  a  court  of  common  pleas  that  when  a  special  term   is  held  b?- 

shows  a  regular  adjournment  from  day  cause  a  regular  term  has  failed,  it  shall 

to  day,  up  to  a  day  certain  of  the  term,  not  conflict  with  (he  regular  term  in  any 

but  no  other   adjournment  thereafter  other  county  in   the  same  judicial  dis- 

during  such  term,  except  an  entry  of  trict  —  that  is,  it  shall  not  be  so  called 

adjournment  sine  die  on  the  last-named  as  to  produce  a  conflict,  or  be  held  in 

day.  which  entry  was,  at  the  next  sue-  actual   conflict  —  and   by  section  552a 

ceeding  term,  by  a  Mtfm'/rtf /i#ff^order,  (§919)  no  specific  limitations  are  im« 
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unless  there  are  statutes  authorizing  a  session  of  the  same  court 
to  be  held  in  different  counties  at  the  same  time,'  or  unless  there 
are  statutes  authorizing  the  adjournment  or  postponement  of  a 

term  in  session  beyond  the  time  fixed  for  holding  court  in  another 
county,*  in  which  case  the  postponed  or  adjourned  session  is 

posed  in  respect  of  a  special  term  called  State  v.  Stevens,  67  lowra  557;  State  v. 

thereunder;    but    there  is  nothing  in  Peterson,  67  Iowa  564;  Cook  f.  Smith, 

either  of  these  provisions  which  con-  54  Iowa  639;  State  v.  Knight,  T9  Iowa 

trols  the  discretion  of   a   trial  judge  96;  Weaver  v.  Cooledge,  15  Iowa  244; 

in   continuing    any   special    term    he  Sheppard  c  Wilson,  i  Morr.  (Iowa)  448. 

may  have  been  holding  until  a  pending  Kansas,  —  State  v,  Rogers,  56  Kan. 

case  is  concluded,  and  nothing  which  362;  State  v,  Montgomery,  8  Kan.  351. 

operates  to  invalidate  the  proceedings  Louisiana,  — -  State  v,  Euzebe,  42  La. 

of  a  special  term  because    prolonged  Ann.  727;  State  v.  Boyd,  38  La.  Ann. 

beyond   the  day   fixed   for  a   regular  375. 

term.      Jurisdiction  does   not  depend  Mississippi, — Smith     v.     Stale,     61 

upon  the  stroke  of  a  clock.     Gonzales  Miss.  754. 

{/.  Cunningham,  164  U.  S.  612.  Missouri.  —  Lewin  v.  Dille,    17   Mo. 

In  Virginia  a  judgment  rendered  in  64;  Samuels  v.  State,  3  Mo.  69. 

the  Superior  Court  in  one  county  on  A/i^/f/iJifa.  —  Higley  v.  Gilmer,  3  Mont, 

the  day  when  the  General  Court  was  go;  Mayne  v.  Creighton,  3  Mont.  108; 

by  statute  to  be  held  in  another  county  Roudebush  v,  Ray,  3  Mont.  188. 

was  held  to  be  legally  rendered  though  Oklahoma,  —  Matter    of     Dossett,    2 

it  was  the  duty  of  the  judge  to  attend  Okla.  369. 

at  the  session  of  the  General  Court,  the  South  Carolina, —  McKellar  v,  Parker, 

distance  between  the  places  where  the  29  S.  Car.  237. 

two  courts  were  held  being  judicially  Tennessee,  —  Cheek     v.    Merchants' 

known  to  the  court  to  be  only  three  Nat.    Bank,    9    Heisk.    (Tenn.)     489; 

hours'    ride.      Mendum    v.    Com.,   6  Brewer  v.  State,  6  Lea  (Tenn.)  198. 

Rand.  (Va.)  704.  West  Virginia,  —  Cumberland  First 

PrMamption    on    BeTiew.  —  Where  a  Nat.  Bank  v.  Parsons,  45  W.  Va.  688. 

term  is  held  in  one  county  at  a  time  of  Wisconsin,  — State  v,  Leahy,  i  Wis. 

the  holding  of  a  term  in  another  county  258. 

of  the  district  it  will  be  presumed  in  Wyoming,  —  Stirling   v,   Wagner,  4 

the  absence  of  a  showing  to  the  con-  Wyo.  5;  In  re  McDonald.  4  Wyo.  150. 

trary  that  1  he  latter  term  was  adjourned  United  States,  —  Florida  v,  Charlotte 

according  to  law.     Myers  v,  Mitchell,  Harbor  Phosphate  Co.,  (C.  C.  A.)  70 

I  S.  Dak.  249.  Fed.  Rep.  883. 

1.  Cumberland  First  Nat.  Bank  v.  Irregularity  Waived.  —  Where  a  party 

Parsons,  45  W.  Va.  688;  Memorandum,  is  present  at  the  order  of  an  adjourned 

I  Cranch  (C.  C.)  114,  16  Fed.  Cas.  No.  term,  but  fails  to  object,  he  waives  the 

9,408.  objection  that  the  adjourned  term  is 

An  AcUourned  Term  and  a  Spedal  Term  illegal  because  it  falls  within  the  time 

ordered  for  the  trial  of  criminals  in  the  for  holding  court  in  another  county  in 

C\xz\i\\.Co\XT\.oix.\it  District  of  Columbia  the  same  circuit.     Louisville,  etc.,  R. 

have    been    held    at  the  same    time.  Co.  v.  Power,  119  Ind.  269. 

Memorandum,  i  Cranch  (C.  C.)  114,  16  In  West  Virginia  a  term  of  a  Circuit 

Fed.  Cas.  No.  9,408.  Court  of  one  county  may,  if  necessary, 

3.  Connecticut.  — Jaques  v.  Bridgeport  prolong  its  sittings  beyond  four  o'clock 

Horse-Railroad  Co.,  43  Conn.  32.  of  the  third  day  of  the  time  fixed  for  a 

Georgia,  —  Revel  v.  State,  26  Ga.  275.  term  in  another  county.    Cumberland 

Indiana,  —  Sutherlin  z^.  State,  150  Ind.  First  Nat.  Bank  v.  Parsons,  45  W.  Va. 

156;  Louisville,  etc.,  R.  Co.  v.  Power,  688. 

119  Ind.  269;  Smurr  v.  State,  105  Ind.  Conflict   of    Terms    Honprqodicial. — 

125;  Casily  t'.  State,  32  Ind.  62;  Swails  Where  the  term  expired  while  a  case 

V.  Coverdill,  21  Ind.  271.  was  on  trial,  and  thereupon  the  term 

Indian  Territory,  —  White  v.  Brown,  was  regularly  prolonged  by  virtue  of 

I  Indian  Ter.  98.  Code  Miss.  1880,  §  2292  (Annot.  Code 

Iowa.  —  State  v.  Van  Auken,  98  Iowa  1892,  §  933),  it  was  held  to  be  entirely 

674;    Matter  of  Hunter,  84  Iowa  388:  proper  to  continue  the  trial  on  the  fol- 
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deemed  and  considered  to  all  intents  and  purposes  a  continuation 

of  the  regular  term,  and  all  acts  done  thereat  are  valid.  ^ 

8.  Hoiyiuidioal  Dayi.  —  in  Eitimatlng  and  Cantpntiiig  tlia  Dayi  of  a  Term 

in  the  construction  of  a  statute  or  notice,  the  question  whether 
Sunday  is  to  be  numbered  as  one  of  the  days  depends  upon  the 
understanding  and  intention  of  the  legislature  or  the  parties,  and 
is  a  question  upon  which  the  practice  is  not  uniform.^ 

lowing  day;  and  the  fact  that  such  day  continuation  of  the  proceedings  of  the 

was  the  time  fixed  for  a  special  term  regular  term. 

did  not  in  any  manner  affert  the  re-  In  Indiana  it  has  been  said  that  at 
suit,  nor  could  it  injure  the  defendant,  common  law  a  court  has  power  to  ad- 
Smith  V,  State,  6i  Miss.  754.  journ   for  cause   for  more  than  three 

1.  Arkansas,  —  Grimmett  v.  Aslcew,  days   at  a  time;  that  it  is  presumed, 

48  Arlc.  151;  Dunn  V.  State,  2  Ark.  229.  where    such  adjournment  appears  to 

Florida,  —  Wilson  v,  Lott,  5  Fla.  302.  have  been  made,  the  contrary  not  being 

Georf^ia,  —  Hodnett  v.  Stone,  93  Ga.  shown,  that  it  was  made  for  sufficient 

645;    McAfee    v.   State,    31   Ga.   411;  cause;    and   that  even   were  it  made 

Revel  V.  State,  26  Ga.  275;  Mealing  v,  without  sufficient  cause  it  would  not 

Pace,  14  Ga.  596.  vitiate  subsequent  proceedings,  though 

Indiana,  —  Wayne  Pike  Co.  v.  Ham-  it  might  be  ground  of  an  accusation 

mons,  129  Ind.  368;  Washer  v.  Aliens-  against  the  judge  making  it.     Seymour 

ville.  etc.,  Turnpike  Co.,  81  Ind.  78;  v.  State,  15  Ind.  288. 

Cassily  v.  State,  32  Ind.  62;  Smith  v.  In  Xlssonri,  by  Act  Jan.  7,  1825,  §  20, 

Smith,  17  Ind.  75;    Seymour  v.  State,  it  was  provided  that  sessions  adjourned 

15  Ind.  288.  specially  by  reason  of  the  sickness  of 

Kansas.  —  State    v,    Montgomery,  8  the  judge  or  by  reason  of  the  occur- 

Kan.  351.  rence  of  unavoidable  accidents  prevent- 

Massachusetts,  —  Com.  v.  Justices,  5  ing  the  continuance  of  the  business  of 

Mass.  435.  the  court,  or  in  order  to  promote  the 

Missouri,  —  Aull  v,  St.   Louis  Trust  dispatch  of  business,  should  be  deemed 

Co.,  149  Mo.  I ;  States.  Hannibal,  etc.,  and    considered     to    all    intents    and 

R.  Co.,  loi  Mo.  137;  Higgins  v,  Rans-  purposes  continuations  of  the  regular 

dall,   13  Mo.  205;  Samuels  v.  State,  3  term.     Under  this  statute  it  was  held 

Mo.  69.  that  the  validity  of  acts  done  at  such 

Montana,  —  State  v.  Bristol,  21  Mont,  special  terms  did  not  depend   on  the 

578.  question  whether  the  court  did  ri^ht  or 

Nebraska.  —  Smith  v»  State,  4  Neb.  wrong  in  deciding  that  the  contingency 

277.  had  arisen.    Samuels  v.  State,  3  Mo.  69. 

New  Hampshire,  —  Eastman  v.  Con-  2.  I>ependent  on  Hatnre  of  Business.  — 

cord,  64  N.  H.  263.  In   England  the   rule   seems   to   have 

O^tj.  —  Harris  v,  Gest,  4  Ohio  St.  been  that  Sundays  were  nonjuridical 

469.  days  as  to  matters  to  be  transacted  in 

Pennsylvania,  —  Springbrook    Road,  court  in  term  time,  but  as  to  business 

64  Pa.  St.  451;    Horton  v.  Miller,  38  done  out  of  court  they  were  reckoned 

Pa.  St.  270.  the  same   as  other  days.     Asmole   v. 

United  States,  —  Hume  v,  Bowie,  148  Goodwin,  2  Salk.  624. 

U.  S.  245;  East  Tennessee  Iron,  etc..  Hot    Beekoned    as    Bay  —  Virginia. — 

Co.  V,  Wiggin,  (C.  C.  A.)  68  Fed.  Rep.  "  Whatever   may   be   the    rule  on  the 

446;  Gonzales  v,  Cunningham,  164  U.  subject  in  England   or  elsewhere,  the 

S.  612;  Memorandum,  I  Cranch  (C.  C.)  understanding  in  Virginia  ever  since 

159,  16  Fed.  Cas.  No.  9,409;  Mechanics'  the  foundation  of  the  government,  if 

Bank  v.  Withers,  6  Wheat.  (U.  S.)  106.  not  the  settlement  of  the  colony,  has 

In  Mechanics'    Bank  v.  Withers,   6  been  general  that  Sunday,  being  dies 

Wheat.  (U.   S.)  106.  it  was  held  that,  non  juridicus,  is  not  one  of   the  days 

there  being  nothing  in  any  Act  of  Con-  of  a  term  of  court."     Michie  v.  Michie, 

gress  which  prevented  the  courts  of  17  Gratt.  (Va.)  109,  which  case  was  de- 

the  District  of  Columbia  from  exercis-  cided  under  a  code  provision  (now  Code 

ing  the  power  common  to  all  courts  of  Va.,   §   5,   subdiv.    9)    declaring    that 

adjourning  to  a  distant  day,  the  pro-  where  a  court  is  directed  to  be  held  on 

ceedings  of  the  adjourned  term  were  a  a  particular  day  of  the  month,  if  that 
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Wlura  the  Day  Fixed  for  tho  Beginning  of  a  Tenn  happens  to  fall  on  a 
Sunday  or  other  nonjuridical  day,  the  following  day  is,  both  at 
common  law  and  by  statutes,  usually  regarded  as  the  first  day  of 
the  term,  at  any  rate  with  respect  to  the  necessity  of  opening 
court  on  such  day.* 

Where  the  Duration  of  the  Term  Is  Fixed  and  the  last  day  of  the  term 
falls  on  a  Sunday,  the  authorities  are  not  in  unison  as  to  whether 

the  term  expires  on  Saturday  at  midnight  or  at  the  same  hour  on 
Sunday.* 

day  happen   to  be  Sunday   the  court  dearly  intended  that  the  court  should 

shall  be  held  on  the  next  day,  and  that  end  on  Saturday  night,  because  under 

where  a  law   authorizes   the  adjourn-  Pasch.  Dig.,  art.  3150,  it  was  provided 

ment  of  a  court  from  day  to  day  an  ad-  that  if  at  the  time  when  a  verdict  was 

journment  from  Saturday  to  Monday  returned    into    court  there   were  less 

shall  be  legal.     Compare  Read  v.  Com.,  than  six  hours  remaining  before  the 

22  Grait.  (Va.)  924;    Hill  v.  Com.,  2  court  must  bylaw  adjourn,  it  should 

Gratt.  (Va.)  594.  be  the  duty  of  the  judge  to  sit  during 

Day  of  Term  in  Illinois.  —  In  Brown  v,  the  whole  of  the  Saturday  night  and 

Leet,    136   111.   205,   the  question  was  Sunday  for  the  purpose  of  enablfng  the 

whether  Sunday  was  to  be  counted  as  defendant  to  move  for  a  new  trial,  or 

one  of  the  days  in  the  October  term  of  in  arrest  of  judgment,   and    prepare 

the  Supreme  Court,  and  the  court  said  his  case  for  the  Supreme  Court.     The 

that    the   fact  that    Sunday   was    not  court  said:  "  In  thus  providing  for  a 

a  "  judicial  **  day  did  not,  within  the  particular  case  in  which  the  court  may 

contemplation  of  the  Illinois  Practice  continue  for  certain  purposes  beyond 

Act,  g  72.  render  it  any  less  a  day  of  the  time  it  must  otherwise  adjourn,  it 

the  term.    See  also  Coleman  v,  Keenan,  is  plain  that  an  adjournment  on  Satur- 

76  III.  App.  315,  wherein  the  court  held  day  night  is  intended.     The  action  of 

that    it  was    immaterial  whether   the  the  court  in  receiving  the  verdict  after 

Sunday  was  one  next  succeeding  the  the  expiration  of  the  term  by  law  was 

last  secular  day  of  the  term  orany  pre-  erroneous,  and  the  judgment  entered 

ceding  Sunday  cf  the  term.  up    thereon     was    unauthorized     and 

1,  Michie  v,  Michie,  17  Gratt.  (Va.)  void.*'     Harper  v.  State,  43  Tex.  431, 

109;     Davies    r^   Salter,    2   Salk.   626;  ^7/in^  Nabors  v.  State,  6  Ala.  203. 

Asmole  v.  Goodwin,  2  Salk.  624.     See  Authorities  Upholding  Sunday  Ezpira- 

generally  article  Sundays  and  Holi-  tion.  —  lu  North  CaroUna  it  \s  h^Xd  thdX 

DAYS,  vol.  20,  p.  1 1 89.  where  terms  are  fixed  to  begin  on  a 

3.  Authorities  XTpholding  Saturday  Ez-  Monday  and  to  last  for  one  or  more 
piration.  —  In  Iowa  it  was  held  in  Davis  weeks,  as  the  case  may  be,  the  term 
V.  Fish,  I  Greene  (Iowa)  406,  that  the  legally  expires  at  midnight  on  Sunday, 
term  necessarily  expired  at  the  hour  of  unless  in  point  of  fact  the  court  has  ad- 
twelve  on  Saturday  night.  journed  earlier.     Taylor  v.  Ervin,  119 

In  Texas  a  court  holding  its  sessions  N.  Car.  274. 
on  a  fixed  day  and  permitted  to  con-  Under  the  AVn/t/r/^j/ statute  authoriz- 
tinue  in  session  for  two  weeks  received  Ing  a  judge  to  extend  the  term  when 
a  verdict  of  the  jury  at  11  o'clock  A.  m.  no  other  lerm  in  his  district  is  inter- 
on  Sunday  in  the  second  week.  Ii  fered  with  thereby,  a  Sunday  following 
was  held  on  review  that  the  two  weeks  the  expiration  of  the  term  may  be  in- 
during  which  the  term  might  continue  eluded  in  order  to  enable  a  jury  to 
ended  at  12  o'clock  on  the  night  of  arrive  at  a  verdict,  even  though  the 
the  previous  Saturday,  since  the  rule  of  term  begins  in  another  district  on  the 
the  common  law  forbade  any  judicial  following  day.  Franklin  v.  Com.,  (Ky. 
act  on  the  Sabbath,  and  since  the  well-  1899)  48  S.  W.  Rep.  986.  See  generally 
established   usages  of  the  people  and  article  Vbrdict. 

courts  of  Texas   and  the  other  states  Question    XTnsettled  —  lUinois.  —  In 

of  the   Union  required  that  the  word  Coleman  v.  Keenan,  76   III.  App.  315, 

**  weeks  "  be  construed  as  embracing  which  was  a  motion  to  dismiss  an  ap- 

only  the  six  judicial  days  of  the  final  peal  on  short  record  for  failure  of  the 

week  of  the  term.     Farther,   it  was  appellant  to  file  a  transcript  of  the  rec* 
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IX.  Lapse  of  Term  ob  Sxssioh  —  1.  Where  Term  Is  Hot  Opened 

—  At  Comnum  Law.  —  A  failure  to  open  court  on  the  day  fixed  for 
the  beginning  of  a  term  results,  at  common  law,  in  a  lapse  or  loss 
of  the  whole  term,  so  far  at  least  as  the  holding  of  court  is  con- 
cerned;* but  for  certain  purposes,  as,   for  instance,  the  suing 

ord,  it  appeared  from  the  short  record  and   there   was  nothing  in  the  record 

that  the  judgment  appealed  from  was  showing  an  adjournment  on  Saturday, 

rendered  on  January  25  at  the  January  February   19,   to  the  next  succeeding 

term,    1898,   of   the   trial    court.     The  term. 

first  day  of  the  February  term  of  that  1.  California,  —  People    v.  Sanchez, 

court   was    February  21,    1898.      The  24  Cal.  17. 

first  day  of  the  March  term  of  the  ap-  Colorado,  —  May  v.    People,  8  Colo, 

pellate  court  was  March  i,   1898.     It  210. 

was   prescribed   by  section   72   of  the  Illinois,  —  Downey  v.  Smith,  13  111. 

Practice  Act  that  authenticated  copies  671;  Galusha  v.  Butterfield,  3  111.  227. 

of  records  of  judgments  appealed  from  Indiana,  —  Loesnitz  v,  Seelinger,  127 

should  be  filed  in  the  office  of  the  ap-  Ind.  422. 

pellate  court  on  or  before  the  second  Kansas „  —  Earls   v.    Earls,    27   Kan. 

day    of    the   succeeding   term   of   the  538;  In  re  Millington,  24  Kan.  214;  In 

court,    providing     that    twenty    days  re  Terrill,  52  Kan.  29;  Union  Pac.  R. 

should    have  intervened  between  the  Co.   v.   Hand,   7  Kan.  380;  In  re  Mc- 

last  day  of  the  term  at  which  the  judg-  Clasky.  52  Kan.  34. 

ment,  order,  or  decree  appealed  from  Mississippi,  —  Thornton  v,  Fitzhagh, 

should  have  been  entered  and  the  sit-  10  Smed.  &  M.  (Miss.)  438. 

ting  of  the  court  to  which  the  appeal  Nevada,  —  State  v,  Roberts,  8   Nev. 

should  have    been  taken;    but  if  ten  239. 

days  and  not  twenty  days  should  have  New  York,  —  People  v.  Bradwell,  2 

intervened,  then  the  record  should  have  Cow.  (N.  Y.)  445;  People  v.  Sullivan, 

been     filed     on    or    before    the    tenth  49  Hun  (N.  Y.)  333. 

day  of  such   succeeding  term,  other-  Oklahoma.  —  Matter  of  McClaskey,  2 

wise  the  appeal  would  be  dismissed.  Okla.  568. 

Saturday,   February   19,   was    the  last  Texas,  —  Garza    v.   State,    12    Tex. 

secular  day  of  the  January  term  of  the  App.  261. 

Circuit  Court,  and  Sunday,  February  Virginia,  —  Langhorne  v.  Waller,  76 

20,  intervened  between  that  day  and  Va.  213. 

the  first  day  of    the    February  term.  Where  the  Statute  Did  Hot  Freeoribe  a 

Excluding  Sunday,  February  20,  and  Particular  Hour  at  which  court  should 

assuming    Saturday,   February  19,   to  convene,  it  was  held  that  the  term  did 

have  been  the  last  day  of  the  January  not  lapse  because  the  judges  failed  to 

term  of  the  court,   and  also  excluding  appear    before    noon,   but    that    they 

from  the  computation  of  time  the  first  might  lawfully  meet  and  open  court  at 

day  of  (he  March  term  of  the  appellate  any  time  before  the  close  of  the  day. 

court,  only  nine  days  intervened  be-  People  v.  Sanchez,  24  Cal.  17. 

tween  February  19  and  March  I.     The  Failure    to    Open    on    Holiday. —  In 

court  of  review  held  that  the  practice  Louisiana  it  has  been  held  that  where 

statute   was  so   plain   as   to  leave  no  the  first  day  of  a  term  falls  on  a  holi- 

room   for  construction;    that    ten  full  day,  court  is  properly  opened  on  the 

davs  must  intervene  between  the  last  second  day,  and  there  is  no  lapse  of 

day   of   the   term    at  which   the  judg-  the  term  because  of  a  failure  to  open  it 

ment  was  rendered  and  the  sitting  of  on  the  holiday.     Maskell  v.  Horner,  10 

thecourtto  which  the  appeal  was  taken.  La.   Ann.  641.     See  also   article   SUN- 

and  that  the  first  day  of  the  session  of  days  and  Holidays,   vol.   20,  p.  1189, 

the  appellate  court   must  be  excluded  and  J«^rtf,  VIII.  3.  Nonjuridical  Days, 

in   the   computation   of  the  ten  days.  Quorum  of  Judges  Hot  Present.  —  In 

The  court  said  that  it  was  by  no  means  People    v.   Bradwell,   2   Cow.   (N.    Y.) 

free  from  doubt  whether  Sunday,  Feb-  445,  it  was  held  that  where  there  was 

ruary  20,  was  not  in  legal  contempla-  no  express  provision  in  the  statute  for 

tion  the  last  day  of  the  January  term,  adjourning  a  Court  of  Oyer  and  Ter- 

since  the   February  term  of  the  trial  miner  for  lack  of  a  quorum   of  the 

court  did  not  begin  until  February  21,  judges  on  the  day  appointed  for  hold- 
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out  and  return  of  process,  the  filing  of  pleadings,  etc.,  a  time 
appointed  for  the  holding  of  a  term  or  session  is  just  as  much  a 
term  without  opening  court  as  if  court  were  actually  opened.* 

T7nd6r  statatory  ProTiiions.  —  The  great  inconvenience  arising  from 
the  principle  that  a  term  lapsed  if  not  opened  on  the  very 
day  fixed  therefor  led  at  an  early  date  to  legislation,  both  in 
England  and  in  most  of  the  United  States,*  whereby  in  some 
cases  the  lapse  is  prevented  by  statutory  provisions  enacting  that 
on  a  failure  of  the  judge  to  attend  some  ministerial  officer  may 
ex  mero  motu  adjourn  the  session,'  or  that  the  judge  may,  on  the 

ing  it,  the  court  could  not  legally  open  there  was  no  entry  in  the  journals  or 

on  a  later  day,  and  where  it  was  opened  records  of  the  court  showing  that  the 

and  a  party  was  tried  and  convicted  court  had   been  opened  at  any  Itime 

before  it,  the  proceedings  were  coram  prior  to  the  latter  date,  it  was  held  that 

non  judice  and  void.  a  judgment  rendered  in  a  trial  held  on 

Consent  of  Parties  will  not  give  juris-  the  first  day  of  February  was  rendered 

diction  to  a  court   which  has  failed  to  at  a  time  not  authorized  bylaw,  and 

convene    at    the    time    fixed   by  law.  was   void.     American   F.    Ins.   Co.  v, 

Galusha  v.  Butterfield,  3  111.  227:  Earls  Pappe,  4  Okla.  no. 

V.   Earls,   27    Kan.  538;    American  F.  1.  Downey  v.  Smith,  13  111.  671,  in 

Ins.  Co.  V,  Pappe,  4  Okla.  no.  which  case  the  hypothetical  contention 

Heoesslty    of    Opening    Ceremonial.  —  that  a  party  should  wait  to  see  whether 

Where  a  particular  day  is  prescribed  for  court  was  actually  held  before  he  could 

holding  court,  but  there  is  no  law  re-  venture  to  sue  out  process  returnable 

quiring  the  observance  of  any  particu-  to  it  was  dismissed  as  absurd, 

lar    ceremony  in   opening,   the  court  Where  Prooess  Has  Been  Duly  Exeented 

must  be  regarded  as  open  by  operation  a  term   lapsed  by  reason  of  failure  to 

of  law  whenever  on  the  day  appointed  hold  court  will  constitute  the  appear- 

the    judge,    attended    by    the    proper  ance  term  so  that  a  case  may  stand  for 

officers,  is  present  at  the  place  desig-  trial  at  the  succeeding  term.    Thornton 

nated.  even  though  because  of  unfin-  x/.  Fitzhugh,  10  Smed.  &  M.  (Miss.)438. 

ished   business   in   another  court   the  Bnle  Doubted  —  Florida. —  In  McKay 

judge  may  not  be  able  to  proceed  im-  v.    Lane,  5  Fla.  268,  the  court  refused 

mediately    with   the   business    of    the  to  decide  whether,  on  the  failure  of  a 

court  just  opened.     Hardin  v.   Trim-  judge  to  hold  a  term  of  court  to  which 

mier,  30  S.  Car.  391;  Miller  v.  George,  a  summons  ad  respondendum  was  made 

30  S.  Car.  526.  returnable,  there  was   nevertheless  a 

Betting  Aside  Venire  Hot  Causing  Lapse,  term  for  pleading,  and  whether  a  de- 
—  Where,  on  the  first  day  of  a  regular  fendant  was  bound  to  plead  to  the  dec- 
term,  the  entire  venire  was  set  aside  on  laration  filed  at  such  term, 
motion,  on  the  ground  that  the  clerk  of  3.  Union  Pac.  R.  Co.  v.  Hand,  7  Kan. 
the  court  was  not  sworn  as  a  commis-  380,  wherein  it  was  pointed  out  thai  by 
sioner  at  the  time  of  the  drawing  of  the  a  statute  of  3  Geo.  IV.,  provision  was 
jury,  and  the  court  ordered  the  jury  made  in  England  that  court  might  be 
commissioners  forthwith  to  draw  jurors  opened  on  some  day  subsequent  to  the 
for  the  following  vveek,  it  was  held  first  day  of  the  term.  CVA'm^  Bac.  Abr., 
that  the  term  had  not  lapsed,  since  the  tit.  Courts. 

court  had  continued  in  session  trans-  8.  Arkansas.  —  Neal  er.  Shinn,49  Ark. 

acting  such   business  as  did   not  re-  227. 

quire  a  jury.     State  v.  Vance,  31  La.  California,  —  People   v.  Sanchez,  24 

AnQ.  398.  Cal.  17;  People  v.  Ah  Ving,  42  Cal.  18. 

Presumption  on  Review.  —  Where  the  Colorado,  —  Denver  Circle  R.  Co.  v. 

time  of  holding  a  court  was  fixed  for  the  Nestor,  10  Colo.  403;  Denver  Circle  R. 

first  Monday  in  January,  and  the  record  Co.  v.  Wiggins,  10  Colo.  426;  Denver 

showed    conclusively    that    the    court  Circle  R.  Co.   v.  Clark,   10  Colo.  427; 

did  not  regularly  convene  on  that  day,  Denver  Circle    R.   Co.   v,    Bigler,    10 

but  that  in  fact  no  attempt  was  made  Colo.  428;    Denver  Circle   R.   Co.   v. 

to  open  the  court   until   the  first  day  Martin,  10  Colo.  428;  May  v.  People, 

of    February,   and    it    appeared    that  8  Colo.  210. 
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ground  of  sickness  or  other  good  and  sufficient  cause,  previously 
to  the  day  of  session  direct  a  ministerial  officer  to  postpone  the 
session  when  the  day  for  opening  it  arrives ;  *  and  in  some  states 

Georgia,  —  Norrie  v,  McCallough,  74  that  hour.     Henslie  v.  State,  3  Heisk. 

Ga.  602.  (Tenn.)202. 

Illinois,  —  Downey  v.  Smith,   13  IH.  In  Missouri^  Rev.  Stat.  1879,  §  1042 

671.  (Rev.  Stat.  1899,  g  1603),  declaring  that 

Indiana,  —  Loesnitz  v,  Seelinger,  127  if  a  court  is  not  held  on  the  first  day  of 

lad.  422.  the  term   such  court  shall  stand  ad- 

Iowa.  — State  v,  Ballenger,  10  Iowa  journed  from  day  to  day  until  the  eve- 


V, 


368. 

Kansas,  —  Union    Pac.     R.     Co. 
Hand,  7  Kan.  380. 

Maine,  —  Brunswick  First  Nat.  Bank 
V.  Lime  Rock  F.  &  M.  Ins.  Co.,  56  Me. 
424. 


ning  of  the  third  day,  applies  as  well 
to  special  terms  as  to  regular  terms,  for 
there  is  as  much  reason  for  its  applica- 
tion in  the  one  case  as  in  the  other. 
State  V,  Harkins,  100  Mo.  666. 
Presiimption  on  Beriew  —West  Virginia. 
Missouri,  —  State  v.  Harkins,  lOO  Mo.    — Where  it  was  provided  that  a  term 


666. 

Nevada,  —  State  v,  Roberts,  8   Nev. 

239. 

North    Carolina,  —  McNeill    v,    Mc- 
Duffie,  119  N.  Car.  336. 


of  court  might  open  at  any  time  before 
four  o'clock  P.  M.  on  the  third  day 
after  the  day  fixed  for  opening,  it  was 
presumed  that  there  was  suflScient  time 
after  the  entry  of  judgment  in  a  case 
Tennessee,  —  Henslie  v.  State,  3  Heisk    in  which  he  was  sitting  for  the  judge  to 


(Ten  n.)  202. 

Texas,  —  Texas  Mexican  R.  Co.  v, 
Douglass,  69  Tex.  694;  Garza  v.  State, 
12  Tex.  App.  261. 

West  Virginia,  —  Boice  v.  State,  I 
W.  Va.  329. 

Wisconsin, — Slate  v.  McBain,  102 
Wis.  431;  East  Tennessee  Iron,  etc., 
Co.  V,  Wiggin,  (C.  C.  A.)  68  Fed.  Rep. 
446;  Harrison  v,  German-American  F. 
Ins.  Co.,  90  Fed.  Rep.  758. 

In  Kansas^  Civ.  Code,  §  719  (Gen. 
Stat.  Kan.,  c.  95.  §  565),  authorizing  a 


reach  the  courthouse  of  another  county 
where  he  was  compelled  to  sU  before 
four  o'clock  p.  M.  on  the  third  day  after 
the  day  fixed  for  the  beginning  of  the 
term,  and  accordingly  that  the  judg- 
ment so  entered  was  valid,  although 
entered  on  the  second  day  after  the  date 
so  fixed.  Boice  v.  State,  i  W.  Va.  329. 
1.  Allen  V.  State,  74  Ga.  769;  Osgood 
V,  State,  63  Ga.  791 ;  Cogswell  v.  Scbl^ey, 
50  Ga.  481;  Hoye  v.  State,  39  Ga.  718; 
State  V,  Holmes,  56  Iowa  588;  Webb  v, 
De  Baillon,  51  La.  Ann.   788;   State  v. 


sheriff  to  adjourn  court  in  the  absence  Reed,  49  La.  Ann.  704:  State  v.   Pate, 

of  a  judge,  refers  only  to  the  beginning  40  La.  Ann.  748;  Stovall  v,  Emerson, 

of-  a    term.     Union    Pac.    R.   Co.    v,  20  Mo.  App.  322;  Smith  v.  State.  4  Neb. 

Hand,  7  Kan.  380.  277;  Schofield  v.  Horse  Springs  Cattle 

Under  Code  Ga.  1882.  §  3242  (2  Code  Co.,  65  Fed.  Rep.  433. 
1895,  §  4342).  it  is  only  when  an  un.  Diaeretioii  of  Judge.  —  Where  a  judge 
avoidable  accident  prevents  the  hold-  is  authorized  to  adjourn  a  court  in 
Ing  of  court  that  the  clerk  has  authority  vacation  for  some  unavoidable  cause, 
to  adjourn  couit  for  two  days  without  no  one  but  the  judge  himself  can  de- 
an order  from  the  judge,  and  where  termine  what  is  the  unavoidable  cause 
the  record  shows  that  no  accident  of  that  detains  him  at  home  and  keeps 
the  sort  prevented  the  holding  of  the  him  from  attending  the  court.  This 
court  at  the  time  appointed  by  the  last  must  rest  largely  in  his  discretion,  and 
order  of  adjournment  by  the  presiding  unless  there  is  manifest  abuse  of  it,  re- 
judge,  the  clerk's  adjournment  orders  suiting  in  injury  to  litigants,  interfer- 
will  be  null  and  void.  Norrie  v.  Mc-  ence  by  a  court  of  review  to  control  it 
Cullough,  74  Ga.  602.  would  be  wholly  unwarranted.     Allen 

]n  Tennessee^  under  Code  1871,  §  4223  v.  State,  74  Ga.  769.     See  also  Cogswell 

(Annot.  Code  1896,  g  6061),  a  term  does  v.  Schley,  50  Ga.  481;  Osgood  v.  State, 

not  lapse  bv  reason  of  the  nonattend-  63  Ga.  791. 


ance  of  the  judge  on  the  first  day  there- 
of, but  the  judge  may  attend  and  begin 
the  term  by  presiding  in  court  at  any 
time  before  four  o'clock  of  the  fourth 


lowiiiana.  —  The  fixing  of  dates  for 
terms  of  court  by  the  district  judges 
under  Act  La.  1898,  No.  163,  does  not 
carry  with  it  the  necessity  of  opening 


day,  and  the  term  does  not  lapse  until    a  session  at  the  time  fixed  should  put>- 
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the  attorneys  in   attendance  may  prevent  the  possibility   of  a 

lapse  of  term  by  the  selection  of  one  of  their  number  to  take  the 
place  of  the  absent  judge.* 

2.  Where  Term  Has  Been  Opened.  —  After  a  term  has  once  been 
opened  the  failure  of  a  judge  to  attend  on  a  day  to  which  it  is 
adjourned  does  not  have  the  effect  of  causing  the  term  to  lapse, 
since  it  continues  until  it  adjourns  j/«^  rfi>  or  expires  bylaw,* 

He  exigencies  require  the  prolongation  In  Labadie  v.  Dean,  47  Tex.  90,  the 

of  a  prior  session  in  another  parish,  court  said:    "  The  court  convened  and 

but  the  judge  may  order  an  adjourn-  was  duly  organized  at  the  time  pre- 

ment  of  the  opening  to  a  day  fixed,  of  scribed  by  law.     Whenacourtisorgan- 

which  all  parties  in  interest  should  be  ized  and  opened  for  a  regular  term,  the 

informed,   and   to   which  they  should  term   continues   until  it  is  en'. 2d  by 

conform.     Webb  t/.  De  Baillon,  51  La.  order  of  final  adjournment,  or  until  the 

Ann.  788.  efflux  of  the  time  fixed  by  law  for  its 

1.  Neal  V,  Shinn,  49  Ark.  227;  Slate  continuance.  ♦  ♦  •  The  orders  of 
V,  Williams,  48  Ark.  227;  Cruson  v.  adjournment  of  its  sessions  from  day 
Whitley,  19  Ark.  99;  Jones  v.  State,  11  to  day,  or  to  a  particular  hour  of  the 
Ind.  357;  Case  v.  Slate,  5  Ind.  i.  day,   are   mere  announcements  of  its 

Prior  to  the  adoption  of  the  Arkansas  proposed  or  intended  order  of  transact- 

Constitution  of   1868  no  provision  for  ing  the  business  to  come  before  it  dur- 

special  judges  to  hold  terms  of  courts  in  ing  the  term.     But  certainly  the  failure 

the  absence  of  the  regular  judge  ex-  of  the  court  to  meet  at  the  hour  or  on 

4sted  in  that  state.     Neal  v.  Shinn,  49  the  day  to  which  it  had  thus  taken  a 

Ark.  227,  ciiing  Cruson  v,  Whitley,  19  recess  can  in  no  way  affect  or  put  an 

Ark.  9Q.  end  to  its  term.*' 

In  Arkansas  two  Circuit  Courts  can-  When  an  adjournment  is  made  from 
not  be  held  in  the  same  circuit  at  the  Saturday  until  Monday,  and  from  un- 
same  time,  one  presided  over  by  the  avoidable  cause  the  court  does  not  con- 
regular  judge  and  the  other  by  a  special  vene  until  Wednesday,  the  term  not 
judge,  suitors  being  entitled  to  have  having  then  expired  by  law,  the  court 
their  causes  tried  before  the  circuit  is  legally  constituted,  and  its  acts  are 
judge,  unless  he  is  disqualified  or  un-  valid  and  binding.  Union  Pac.  R.  Co. 
able,  from  causes  beyond  his  contiol,  v.  Hand,  7  Kan.  380.' 
to  preside;  and  when  the  date  to  which  After  a  trial  in  a  criminal  case  had 
a  session  was  adjourned  has  come,  and  begun  the  court  took  an  adjournment 
the  regular  circuit  judge  is  detained  by  until  the  following  morning,  but  by 
his  judicial  duties  in  another  county  of  reasonof  the  inclemency  of  the  weather, 
his  circuit,  his  place  cannot  be  supplied  rendering  attendance  at  the  court  im- 
temporarily  by  a  special  election  by  possible,  the  court  did  not  meet  on  that 
the  attorneys  in  attendance,  his  absence  day.  On  the  succeeding  day  the  court 
for  this  cause  not  being  such  an  inabil-  met  and  proceeded  with  the  trial,  no 
ity  to  continue  to  hold  the  court  as  objection  being  raised  by  the  prisoner 
is  contemplated  by  the  constitution,  or  his  counsel.  It  was  held  that  since 
Slate  V.  Williams.  48  Ark.  227.  the  term  had  once  regularly  opened. 

Appointment  by  County  Offioials.  —  In  the  nonattendance  of  the  court  on  the 

Indiana^   under  early  statutes,    where  adjourned  day  did  not  render  the  cour' 

the  judge  of  the  circuit  did  not  appear  jurisdictionally   unable  to  proceed  as 

on  the  proper  day  nor  during  the  term,  soon  as  it  did  attend,  but  that  the  ad- 

a  temporary  judge  might  be  appointed  journment  merely  suspended  the  pro- 

by  the  clerk,   auditor,   and    sheriff  of  ceedings.     People  r.  Sullivan,  115  N. 

the   county.     Jones   v.    State,  11   Ind.  Y.    185,    reversing   49     Hun    (N.    Y.) 

357;  Case  V,  State,  5  Ind.  i.  333. 

2.  State  V.  Bohan,  19  Kan.  28;  Mai-  United  States  Courts.  —  Under  Rev. 
ter  of  Dosseti,  2  Okla.  369;  Schofield  v.  Slat.  U.  S.,  p  672,  a  written  order  of  the 
Horse  Springs  Cattle  Co.,  65  Fed.  Rep.  adjournment  of  the  court  should  be 
433.  See  also  supra^  VIII.  2.  Duration  directed  allernatively  to  the  marshal, 
and  Determination  of  Term,  And  see  or  in  his  absence  to  the  clerk,  to  ad- 
generally  article  Adjournments,  vol.  journ  the  court;  but  the  absence  of  this 
It  p*  238.  written  order  will  not  cause  the  term 
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notwithstanding  the  particular  session  will  necessarily  fail  unless 
the  place  of  the  absent  judge  can  be  temporarily  supplied,  or  the 
session  itself  adjourned  in  some  way.^ 

to  lapse  when  the  judge  is  absent  on  a  tion  and  a  vacancy  in  the  office  for 

day  to  which  the  court  is  adjourned,  a  day,  or  the  expiration   of  his   lerm 

Schofield  V,  Horse  Springs  Cattle  Co.,  and  the  intervention  of  a  day  before 

65  Fed.  Rep.  433.  his  successor  qualifies  and  appears  iu 

1.  State  V.  Williams,   48   Ark.   227;  court,  will  not  operate  to  discontinue 

Streett  v.   Reynolds,  63   Ark.  i.     See  the  term.    Accordingly,  where  the  term 

also  supra^  VII.  5.  b.  Under  Statutory  of  office  of   the  judge  who  began  the 

Provisions,  term  expired  on  January  21.  and  on  the 

Absa&oe  of  Judgo.  —  In  Mississippi  the  evening  of  that  day  the  court  was  regu- 

discontinuance  of  a  term  of  court  aftet  larly  adjourned  to  the  following  day, 

it  has  begun   because  of  a  failure  of  and  no  judge  appeared  in  court  on  that 

the  coart  from  any  cause  to  sit  on  any  day,  it  was   held   that  the  court  was 

day  of  the  term  is  prevented  by  Annot.  pioperly  adjourned    to  the   next   suc- 

Code  Miss.,  ^  914,  providing  that  there  ceeding  day,  when  the  new  judge  ap- 

shall  not  be  any  discontinuance,  but  peared  and  took  up  his  predecessor's 

that  the  court  may  proceed  lo  business  burden;  and  that  a  prisoner  thereupon 

on  any  subsequent  day  until   the  end  tried  was  not  tried  after  the  term  had 

of  the  term.     Thus,  the  illness  of  the  been  discontinued.      Palmer  v.  State, 

judge  for  a  day,  his  death  or  resigna-  73  Miss.  780. 
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Territorial  Courts  Are  Hot  Conrti  of  the  TTnited  States  within  the  meaning 
of  the  Federal  Constitution.*  They  are  legislative  courts  of  the 
respective  territories,  created  in  virtue  of  the  clause  which 
authorizes  Congress  to  make  all  needful  rules  and  regulations 
respecting  the  territories  belonging  to  the  United  States,*  and 
do  not  come  within  the  purview  of  Acts  of  Congress  which  speak 
of  ** courts  of  the  United  States  "  only.' 

Tbe  Pleadings  and  Procednre  of  the  Territorial  Courts  are  left  to  the  legis- 
lative action  of  the  territorial  assemblies  and  to  the  regulations 
which  may  be  adopted  by  the  courts  themselves.**  Thus,  pur- 
suant to  territorial  legislation  and  contrary  to  the  practice  in  the 
federal  courts,*  legal  and  equitable  causes  of  action  and  of  defense 
may  be  united  in  one  pleading,  and  both  kinds  of  relief  may  be 
granted  in  the  same  suit.*     The  forms  of  process,^  the  method 

1.  Good  V.  Mariin,  95  U.  S.  98;  U.  S.  U.  S.  v,  Bisel,  8  Moot.  20.  and  U,  S.  v. 
V.  Mays,  i  Idaho  763;  Lorimier  v.  Slate  Williams,  6  Mont.  386,  it  was  held  that 
Bank,  i  Morr.  (Iowa)  223;  Chouteau  in  cases  arising  under  the  laws  of  the 
V.  Rice,  I  Minn.  192;  Territory  v.  Mur-  United  States,  the  practice  and  mode 
ray,  7  Monl.  251,  Sanders  v.  Farwell,  i  of  proceeding  should  be  the  same  as  in 
Mont.  599;  Fuller,  etc.,  Co.  z/.  Johnson,  cases  arising  under  the  laws  of  the 
8  Okla.  601;  Rogers  v.  Bradford,  i  Pin.  territory. 

(Wis.)  418.  In  U.  S.  V,  Mays,  I  Idaho  763,  there 

Entitling  Proceedings.  —  Proceedings  being  no  legislative  regulation  for  that 

in  a  territorial  court  should  be  entitled  class  of  cases,  ii  was  held  that  the  court 

as  in  that  court,  not  in  a  United  States  might  properly  make  orders  and  regu- 

court.     Lorimier  z/.  State  Bank,  i  Morr.  lations  concerning  the  practice  in  such 

(Iowa)  223.     See  also  U.  S.  v.  Upham,  cases. 

2  Mont.  170.    B\it  compart  ChoutesLU  v,  5.  See  article  United  States  Courts. 

Rice,  I  Minn.  192,  holding  that  it  was  6.  Ely  v.  New  Mexico,  etc.,  R.  Co., 

not  a   fatal   error  to  entitle  a  cause  129U.  S.  291;  Horn  buckle  z'.  Toombs, 

•'  District  Court  of  the  United  States  18   Wall.   (U.    S.)  648:    Hershfield    v. 

for  the  first  judicial  district."  Griffith,  18  Wall  (U.  S.)  657;  Creighton 

2.  Clinton  v.  Englebrecht,  13  Wall.  «/.  Hershfield,  2  Mont.  386:  Wool  man  v. 
(U.  S.)  447.  Garringer,  2  Mont.  406;  U.  S.  v.  Bisel, 

8.  U.  S.  V.  McMillan,  165  U.  S.  510;  8  Mont.  20.     See  also  U.  S.  v.  Ensign, 

Thiede   v.    Utah.    159  U.  S.  ^lo;  Mc-  2  Mont.  400. 

Allister  v.   U.  S..  141  U.  S.  183;  Rey-  Essential  Distinction  Between  Law  and 

nolds  V.   U.  S.,  98  U.  S.  154;  U.  S.  v.  Equity  Unchanged.  —  **  The  relief  which 

Hailey,  2  Idaho  26;  Territory  v.  Mur-  the  law  affords  must  still  be  adminis- 

ray,  7  Mont.  251;  U.  S.  v.  Choctaw,  tered   through   the   intervention   of    a 

etc.,  R.  Co..  3  Okla.  408.  jury*  unless  a  jury  he  waived;  the  re- 

4.  Hornbuckle  v.  Toombs,  18  Wall,  lief  which  equity  affords  must  still  be 

(U.  S.)  648,  overruling  prior  decisions;  applied  by  the  court  itself,  and  all  io- 

Thiede  v.   Utah,   159  U.  S.   514.     See  formation  presented  to  guide  its  action, 

also  McAllister  v.  U.  S..  141  U.  S.  183;  whether  obtained  through  masters'  te- 

U.  S.  V.  Mays,  i  Idaho  768;  Robinson  ports  or  findings  of  a  jury,  is  merely  ad- 

V.  Hesser,  4  N.  Mex.  146.  visory."    Basey  v.  Gallagher,  20  Wall. 

Cases  Arising  under  Laws  of  United  (U.  S.)67o,  where  the  court  was  expound- 

States. —  In   Beery   v,    U.   S.,  2   Colo,  ing  the  statutes  of  if/i^w/awa  territory. 

i86;  U.   S.   V,    Ensign,   2   Mont.   396:  7.  Black  v,  Clendenin,  3  Mont.  47, 
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of  service  of  process,*  the  selection  of  jurors  in  territorial  courts,* 
the  impaneling  of  grand  jurors  and  the  number  of  jurors,'  the 
mode  of  challenging  petit  jurors,*  the  time  for  excepting  to  a 
master's  report,^  the  furnishing  of  a  list  of  witnesses  to  a  defend- 
ant in  a  criminal  case,*  requiring  juries  to  answer  special  inter- 
rogatories,'' the  power  of  the  clerk  to  enter  judgment  upon 
default  in  vacation,*  the  requirement  of  security  on  appeal,*  and 
the  power  to  punish  for  contempt  **  are  matters  controlled  by  the 
territorial  statutes. 

holding  that  service  of  a  subpoena  in  the  defendant  in  a  capital  case,  is  not 

chancery  did  not  confer  jurisdiction,  controlling    in    the   territorial  courts, 

since  the  territorial  law  prescribed  a  Thiede  v.  Utah,  159  U.  S.  510. 
summons  in  different  form.  7.  The  right  of  trial  by  jury  in  suits 

1.  Clinton  v.  Englebrecht,  13  Wall,  at  common  law  exists  in  the  terri- 
(U.  S.)434,  holding  that  process  issuing  tories,  if  not  by  force  of  the  Seventh 
from  the  local  courts  can  be  served  by  Amendment  to  the  Constitution,  then 
a  United  States  marshal  only  in  cases  by  an  Act  of  Congress  passed  in  1874 
where  the  United  States  are  concerned,  and  operative  in  all  the  territories.  z8 
and  that  in  other  cases  it  must  be  U.  S.  Stat,  at  L.  27,  c.  80,  §  i;  Thomp- 
served  by  a  territorial  officer.  See  also  son  v.  Utah,  170  U.  S.  346;  American 
Hussey  v.  Smith,  99  U.  S.  34;  Black  v.  Pub.  Co.  v.  Fisher,  166  U.  S.  464; 
Clendenin,  3  Mont.  47.  Walker  v.   New  Mexico,  etc.,  R.  Co., 

2.  Clinton  v.  Englebrecht,  13  Wall.  165  U.  S.  593. 

(U.   S.)  434;    U.  S.   V,  Miles,  2  Utah  But  it   is   within  the  power  of  the 

23.    See  also  Beery  v,  U.  S.,  2  Colo,  legislature  of  a  territory  to  provide  that 

e86.  on  a  trial  of  a  common-law  action  the 

8.  Reynolds  v.  U.  S.,  98  U.  S.  145.  court  may,in  addition  to  the  general  ver- 

4.  Miles  V.  U.  S.,  103  U.  S.  304;  diet,  require  specific  answers  to  special 
Beery  v.  U.  S.,  2  Colo.  186.  interrogatories,  and,  when  a  conflict  is 

5.  Huntington  v,  Moore,  i  N.  Mex.  found  between  the  two,  render  such 
489,  holding  that  United  States  Equity  judgment  as  the  answers  to  the  special 
Rule  83  did  not  apply  to  the  territorial  questions  compel.  Walker  v.  New 
courts,  which  were  not  bound  by  any  Mexico,  etc.,  R.  Co.,  165  U.  S.  593. 

of    the    federal    equity    rules    except        8.  Sperling  v.  Calfee,  7  Mont.  525. 
Rule  92.  9.  U.  S.  V.  Choctaw,  etc.,  R.  Co.,  3 

6.  Rev.  Stat.  U.  S.,  §  1033,  providing    Okla.  408. 

that  a  list  of  witnesses  be  furnished  to      10.  Territory  v,  Murray,  7  Mont.  251. 
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TERRITORIES. 

I   TlTBISDIGTIOH    OF    TTHITSB    STATES    COVBT    IS    IVBIAV    TSBBI- 

TOEY,  644. 
U   TBAHBFEB  of  CAT78E8  TO  ITHITXD  STATES  COUBT  OH  ABOLITION 

OF  Tbibal  Coubts,  644. 

1.  In  General^  644. 

2.  Service  in  Cases  of  Such  Transfer^  645. 

a.  Manner^  645. 

b.  Remedy  for  Defective  or  Omitted  Service ,  645. 

in  Hahveb  of  Ezebcibikg  Jitbibdiction  of  United   States 
SuPBEME  Coubt  oveb  Jitdomektb  OF  Tebbitobial  Coxtbts, 

645. 

CROSS-REFERENCES. 

As  to  Actions  by  and  against  States^  see  article  STA  T£S,  vol.  20,  p.  587. 
Territorial   Courts,  see    article   TERRITORIAL  COURTS, 

ante,  p.  642. 
Matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  ENCVCLOPiEDiA  of  Law,  title  TERRITORIES. 

I.    JVBISBIGTIOH  OF  UNITED  STATES  COXTBT  IN  INDIAN  TEBBITOBY. 

—  The  United  States  court  in  the  Indian  Territory  has,  under 
section  29  of  the  Act  of  Congress  of  May  2,  1890,  jurisdiction 
in  all  civil  cases  in  the  Indian  Territory  except  cases  over  which 
the  tribal  courts  have  exclusive  jurisdiction.' 

n.  Tbansfeb  of  Caxtses  to  United  States  Coubt  on  Abolition 
OF  Tbibal  Coxtbts  —  1.  In  General.  —  By  section  28  of  the  Act  of 
Congress  of  June  28,  1898,  abolishing  tribal  courts  in  the  Indian 
Territory,  after  a  certain  date,  it  was  provided  that  **all  civil  and 
criminal  causes  then  pending  in  any  such  court  shall  be  trans- 
ferred to  the  United  States  court  in  said  territory  by  filing  with 
the  clerk  of  the  court  the  original  papers  in  the  suit."  * 

1.  26  U.  S.  Stat,  at  L.  93,  %  29.  posed  of  at  the  time  of  its  passage. 
JurUdiotion  over  Action  on  PoBtmaster's    It  appeared  from  the  records  that  the 

Bond.  —  In  Weeks  v,  U.  S.,  (Indian  Ter.  Cherokee  court  had  dismissed  the  case 

1899)  48  S.  W.  Rep.  103O,  it   was  held  and  that  the  plaintiff  had  prayed  an  ap- 

that  an  action  on  the  bond  of  a  post-  peal  to  the  Supreme  Court  of  the  Chero- 

master  in   the   Indian   Territory   was  kee  Nation,  which  was  granted,  and 

under  the  jurisdiction  of  the   United  that  the  papers  and  proceedings  in  the 

States  court  in  such  territory.  case  had  not  as  yet  been  transmitted  to 

2.  30  U.  S.  Stat,  at  L.  504,  §  28.  the  clerk  of  the  tribal  Supreme  Court 
Truufer   After    Appeal    Prayed    and  on  July  r,  1898,  the  lime  when  such 

Granted  to  Tribal  Bnpreme  Court.  —  In  act  went  into  effect,  but  were  still  on 

Boudinot   v.   Boudinot,   (Indian    Ter.  file  in  the  office  of  the  district  clerk. 

1899)48  S.  W.  Rep.  1019,  the  action  was  The  plaintiff  below  filed  with  the  clerk 

brought  in  the  Cherokee  Circuit  Court  of  the  United  States  court  the  original 

before  the  act  in  question  had  been  papers  from   the    Cherokee  court  on 

passed,  and  was  pending  and  andis-  Aug.  30,  1898.     At  the  following  term 
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2.  Serrice  in  Caiei  of  Sucli  Tranifer  —  a.  Manner  —  Ai  in  Gmm 

Originallj  Brought  Ia  Unitad  tutes  Oonrts.  —  It  has  been  held  that  in  all 
cases  of  such  transfer  it  is  safer  for  the  party  bringing  a  case 
from  a  tribal  court  into  the  United  States  court  to  obtain  service 
on  the  opposite  party  in  the  same  manner  as  if  it  were  an  original 
proceeding  in  the  United  States  court,  since  in  this  way  there 
can  be  no  question  thereafter  as  to  whether  such  opposite  party 
was  properly  and  legally  in  court.* 

b.  Remedy  for  Defective  or  Omitted  Service.  —  In  the 
case  of  a  transfer  from  a  tribal  court  to  a  United  States  court,  if 
there  has  been  a  defective  or  omitted  service  the  remedy  is  not 
by  a  motion  to  dismiss.  In  case  of  a  defective  service  the  proper 
remedy  is  by  a  motion  to  quash  the  service,  the  party  making 
such  motion  entering  a  special  appearance  for  that  purpose  only; 
but  if  there  has  been  no  service  on  the  defendants  the  case 
should  be  continued  until  the  next  term  with  an  alias  summons.* 

in  Hahheb  of  Exebcibiho  Jubibdictioh  of  UiriTEi)  States 

STTPBEME    COXTBT    OVEB    JT7I>GM£KT8    OF  TEBBITOBIAL  COUBTB— In 

Ooneral.  —  By  Act  of  Congress  it  is  provided  that  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United  States  over 
"judgments  and  decrees"  of  the  territorial  courts  "  in  case  of 
trial  by  jury  shall  be  exercised  by  writ  of  error,  and  in  all  other 
cases  by  appeal;"  and  **  on  appeal,  instead  of  the  evidence  at 
large,  a  statement  of  the  facts  of  the  case,  in  the  nature  of  a 
special  verdict,  and  also  the  rulings  of  the  court  on  the  admission 
or  rejection  of  evidence,  when  excepted  to,  shall  be  made  and 
certified  by  the  court  below"  and  transmitted  to  the  United 
States  Supreme  Court  with  the  transcript  of  the  record.' 

doMtion  for  Dettrmiiuttlon  on  Appeal.  —  On  an  appeal  from  the  decision 
of  a  territorial  court,  in  a  trial  without  a  jury,  where  there  is  no 
question  made  in  the  record  as  to  the  admission  or  exclusion  of 
testimony,  the  only  question  to  be  considered  is  whether  the 
findings  of  fact  sustain  the  decree  of  such  territorial  court.^ 

Proramption  in  Aboenoe  of  Finding  of  Faott.  —  In  the  absence  of  the 
finding  of  facts  required,  the  Supreme  Court  of  the  United 
States  will  assume  that  a  judgment  of  a  territorial  District  Court 
was  justified  by  the  evidence,  and  the  judgment  of  the  territorial 
Supreme  Court  sustaining  the  same  will  be  affirmed.^ 

of  the  United  States  court  the  defend-  Ter.  1899)  48  S.  W.  Rep.  1019. 

ant   belovr,   when   the   case  came  for  3.  Boudinot    v.    Boudinot,    (Indian 

trial,   moved   to  dismiss   for  want   of  Ter.  1899)  48  S.  W.  Rep.  1019,  the  court 

jurisdiction  of  the  United  States  court,  saying:  "  Such  failure  of  service  would 

It  was  held,  however,  that  the  plaintiff  not  be  a  ground  for  dismissal,  for  the 

below  had  complied  with  the  law   in  reason  that  the  case  was  a  pending  suit 

filing  the  papers  and  certificate  of  the  in  court,  to  be  disposed  of  under  the 

Cherokee  clerk  wiih  the  clerk  of  the  rules  of  the  court,  upon  its  merits,  or 

United  States  court;  that  the  case  was  upon  other  legal  grcunds." 

then   pending    in    the    United    States  8.  Act  Cong.  April  7,  1874,  18  U.  S. 

court  and  should  have  been  disposed  Stat,   at   L.   27,  c.  80,  §  2,   quoted  in 

of  on  its  merits  as  a  pending  suit  in  Marshall  v,  Burtis,  172  U.  S.  630. 

such  court.  4.  Naeglinc.  DeCordoba,i7i  U.S.638. 

1.  Boudinot    v,    Boudinot,    (Indian  5.  Marshall  v.  Burtis,  172  U.  S.  630. 
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I  Pbocesdihgb  fob  Beyogatioh  of  Theatre  Licehseb,  646. 

U  IFDICTMEHTS  FOE  OlYIHO  EZHIBITIOHB  WITHOUT  LICEH8E,  646. 

nL  Bemedt  ih  Case  of  Beyogatioit  of  Licehse  Oiyeh  by  Ticket, 

647. 

IV.  IHXWGTIOHS,  647. 

CROSS-REFEftENCES. 

As  to  Matters  of  Substantive  Law  and  Evidence^  see  American  and 
English  Encyclopedia  of  Law,  title  THEATRES  AND 
SHOWS, 

I  Pbogeedikos  fob  Beyogatioh  of  Theatbe  Ligehsbs  —  e«i«na 

Hatvre  of  Proceeding.  —  III  New  York  it  is  provided  by  statute  that 
any  theatrical  license  provided  for  by  section  148 1  of  the  charter 
of  the  city  of  New  York  may  be  revoked  and  annulled  by  any 
judge  or  justice  of  any  court  of  record  in  the  city  of  New  York 
for  a  violation  of  another  section  of  the  same  act  forbidding 
exhibitions  in  theatres  on  Sunday.  The  proof  of  such  violation 
shall  be  taken  before  the  judge  or  justice,  upon  notice  of  not 
less  than  two  days  to  show  cause  why  such  license  should  not  be 
revoked.  The  judge  shall  hear  the  proofs  and  allegations  in  the 
case  and  shall  determine  the  same  summarily;  and  no  appeal 
shall  be  taken  from  such  determination.^ 

flenrioe  of  Order  to  Show  Game  Against  Bevooation.  —  Since  the  section 
of  the  statute  providing  for  such  summary  proceedings  is  silent 
as  to  the  manner  of  serving  upon  the  licensee  the  order  to  show 
cause  why  his  license  should  not  be  revoked,  it  has  been  held 
that  in  accordance  with  the  usual  rule  in  such  cases  *  the  service 
must  be  personal.' 

n.   IHDIGTKEHT8  FOB  OlYIHG  EZHIBITIOHS  WITHOUT  LIGEH8E  — 

In  General.  —  An  indictment  for  giving  an  exhibition  in  a  theatre 
without  first  obtaining  a  license,  like  indictments  for  other  stat- 
utory offenses,  is  governed  by  general  principles,  and  must  set 
forth  all  the  statutory  ingredients  of  the  offense.* 

1.  Matter  of  Sullivan,  (Supm.  Ct.  licensee's  box  office  was  insufficient. 
Spec.  T.)  3T  Misc.  (N.  Y.)  i.  And    see    generally    article    Sbrvicb 

2.  See  McDermottv.  Board  of  Police,  of  Process  and  Papers,  vol.  19,  p. 
25  Barb.  (N.  Y.)  635.  567. 

3.  Matter  of  Sullivan,  (Supm.  Ct.  4.  See  generally  articles  Licenses, 
Spec.  T.)  31  Misc.  (N.  Y.)  i,  holding  vol.  13,  p.  116  et  sea.;  Indictments, 
that  service  of  an  order  to  show  cause  Informations,  and  Complaints,  vol. 
apoQ  the    person    in    charge    of    the  10.  p.  481 //x^^. 
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VegfttlTing  Bzoeptioiii  —  SzUbitloni  for  CluuiUble  PnrpoaM.  —  Where  the 
statute  excepts  public  exhibitions  given  for  charitable  purposes, 
an  indictment  which  does  not  aver  that  the  exhibition  was  not 
given  for  a  charitable  purpose  is  demurrable.* 

in  Bemedy  nr  Case  of  Beyocatioh  of  License  Oiveh  by 

Ticket.  —  A  theatre  ticket  being  a  mere  license  to  the  purchaser 
which  may  be  revoked  at  the  pleasure  of  the  theatrical  manager,* 
upon  such  revocation,  if  the  person  attempts  to  enter,  or  if, 
having  previously  entered,  he  refuses  to  leave  upon  request,  he 
becomes  a  trespasser,  and  may  be  prevented  from  entering  or 
may  be  removed  by  force,  and  can  maintain  no  action  of  tort 
therefor.'  His  only  remedy  is  by  an  action  on  the  contract  to 
recover  the  money  paid  for  the  ticket  and  damages  sustained  by 
the  breach  of  the  contract  implied  by  the  sale  and  delivery  of 
such  ticket.* 

IV.  lEHnfCTIONS  —  Iignnotions  Againit  Performen  Appearing  at  Another 
Theatre.  —  Injunction  is  available  by  a  theatrical  manager  to 
restrain  a  performer  under  contract  to  him  from  appearing  at  a 
rival  theatre  under  circumstances  which  will  constitute  a  violation 

Beeoription  of  Statute  under  Which  In-  ing    the    giving    without    license    of 

dletment  Is  Found.  —  Where  there  are  an  exhibition   to  which  admission  is 

two    Acls    of    Assembly    requiring  a  charged  a  misdemeanor,   the    indicl- 

license    for    theatres,    an    indictment  ment  for  such  offense  should  aver  that 

against  the  proprietor  of  a  theatre  for  a    charge    for  admission   was    made, 

allowing  exhibitions   therein   without  Mosby  v.  State,  98  Ala.  50. 

license  should  allege  under  which  of  Such  Averment  Formerly  Held  tin- 

the  acts  the  charge  is  made.     Com.  v.  necessary,  —  In   Pike  v.  State,  35  Ala. 

Fox,  10  Phila.  (Pa.)  304.  419,  it  was  held  unnecessary,  under  the 

Allegation  that  Exhlhltlon  Was  TTnlaw-  former  code,  for  an  indictment  for  such 

fill. —  It  has  been  held  that  where  an  offense  to  allege,  or  for  the  state  to 

indictment,  under  a  statute  imposing  a  prove  on  the  trial,  that  the  exhibition 

penalty  on  one  who  sets  up  or  promotes  was  for  profit.     Citing  Spaight  v.  State, 

any  exhibition  to  which  admission  is  29  Ala.  32. 

charged  without  first  obtaining  a  li-  ATerment  that  Defendant  "Did  Set  XTp 

cense,  alleges  that  the  defendant  set  and  Promote.''  —  In  an  indictment  under 

up  and  promoted  such  an  exhibition  a  statute  prohibiting  the  setting   up 

(describing  it)  without  being  first  duly  "  or  "  promoting  of  certain  exhibitions 

licensed  therefor,  and  contrary  to  the  therein   described   without    having    a 

form  of  the  statute,  this  will  be  a  suffi-  license  therefor,  it  is  not  duplicitous  to 

ctent  allegation  as  to  the  unlawfulness  charge  that  the  defendant  '*  did  set  up 

of  the  exhibition  and  that  it  was  un-  and  promote  "  an  exhibition  mentioned 

lawfully  set  up  and  promoted,  and  an  in  the  statute.    Com.  v.  Twitchell,  4 

express  allegation  to  such  effect  is  un-  Cush.  (Mass.)  74. 

necessary.    Com.  v.  Twitchell,  4  Cush.  1.  Mosby  v.  State,  98  Ala.  50. 

(Mass.;  74.  2.  See  Am.  and  Eng.  Encyc.  of  Law, 

Deoeription  of  Exhlhltlon  Prohlhlted  hy  title  Theatres  and  Shows, 

Statute.  —  In  an  indictment  for  setting  8.  Burton  v.  Scherpf,  i  Allen  (Mass.) 

up  and  promoting  an  exhibition  in  con-  133;  McCrea  v.  Marsh,  12  Gray  (Mass.) 

travention  of  the  statute,  an  allegation  211;  Purcell  v.  Daly,  (N.  Y.  Dist.  Ct.) 

that  it  **  purported"  to  be  an  exhibi-  19  Abb.  N.  Cas.  (N.  Y.)  301;  Wood  v, 

lion  of  certain  performances  has  been  Leadbitter,  13  M.  &  W.  838,  overruling 

held  to  be  a  sufficient  description  of  the  Tayler  v.  Waters,  7  Taunt.  374,  2  E.  C. 

exhibition.    Com.  v.  Twitchell,  4  Cush.  L.  373. 

(Mass.)  74.  4.  Burton  v,  Scherpf,  i  Allen  (Mass.) 

ATerment  that  Admission  Was  Charged.  133;  McCrea  v.  Marsh,  12  Gray  (Mass.) 

—  In  Alabama,  under  the  statute  mak-  211. 
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of  the  contract  and  work  irreparable  injury  to  the  plaintiff.  And 
where  from  the  nature  of  the  contract  it  is  impossible  for  the 
performer  to  appear  elsewhere  without  a  violation  of  the  agree- 
ment, it  is  immaterial  to  the  plaintiff's  right  to  an  injunction 
that  there  was  no  agreement  forbidding  the  defendant  to  appear 
elsewhere.* 

Iigiuiotloiis  Against  lainlng  Ftm  Tioketi.  —  Where  the  practice  of  issu- 
ing tickets  of  free  admission  to  a  theatre  is  carried  to  such  an 
extent  as  to  injure  the  interests  of  stockholders  or  other  parties 
interested  in  such  theatre,  an  injunction  may,  it  seems,  be  had 
to  restrain  such  issuance.' 

1.  Da£f  V.  RuBseil,  60  N.  Y.  Saper.  2.  Baker's  Appeal,  108  Pa.  St.  510. 
Cl  8o.  See  also  AaroDS  v,  Lewis,  3  Vict.  7^. 
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THEORY  OF  THE  CASE. 

By  Charles  C.  Moork. 

I  Thbobt  of  Plsabiho  nr  Ositsbal,  649. 
n.  Whbthsb  AcTioir  Is  Ex  Contbactit  ob  Ex  Delicto,  652. 

1.  Ifow  Question  Becomes  Material^  652. 

2.  Ifow  Question  Is  Determined^  655. 

a.  Consideration  of  Plaintiff*  s  Pleadings  655. 
(i^  In  General^  655. 
(2)  Presumptions  and  General  Principles  of  Con^ 

struction^  656. 
^3)  Pleading  Construed  as  Entirety^  657. 

(4)  When  Averments  Ex  Contractu  Are  Not  Decisive ^ 

657- 

(5)  When  Averments  Ex  Delicto  Are  Not  Decisive^ 

658. 

(6)  Averments  of  Particular  Elements  of  Contract^ 

659- 

(7)  Averments  of  Breach  and  of  Damages,  660. 

'8)  Absence  of  Customary  Averments  on  Contract,  660. 
9)  Absence  of  Customary  Averments  in  Tort,  td  i . 
(10)  Following  Precedents  in  Books  of  Forms,  66  x. 

b.  Consideration  of  Form  of  Summons,  661. 

IIL  Whbthsb  Actioh  Ib  at  Law  ob  in  Eqititt,  662. 

1.  How  Question  Becomes  Material,  662. 

2.  How  Question  Is  Determined,  662. 

IV.  Theobt  of  Tbial,  664. 

Y.  Theobt  Abopteb  ob  Tbial  CovTBOLLnre  ov  Appeal,  664. 

1.  Rule  Stated,  664. 

2.  As  to  Nature  of  Action  or  Suit,  666. 

3.  As  to  Construction  or  Character  of  Pleading,  666. 

4.  As  to  Issues,  667. 

5.  That  Certain  Facts  Are  Uncontroverted^  667. 

6.  As  to  Damages  Recoverable,  668. 

7.  As  to  Law  of  Case,  668. 

8.  As  to  Burden  of  Proofs  668. 

9.  How  Theory  of  Trial  Ascertained,  669. 

L  Theobt  of  Pleadiko   ib  Oebebal  —  BeoeMitr  of  Thaonr. — 

A  plaintiff  must  frame  his  pleading  with  reference  to  some  par- 
ticular theoretical  right  of  recovery;  *  and  the  pleading  must  be 

1.  Logansport  v,  Uhl,  gq  Ind.  539.         so  as  to  bend  to  the  changing  views  of 
**  A  complaiDt cannot  be  made  elastic    counsel  as  the  cause  proceeds:  it  must 
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good  on  the  theory  upon  which  it  proceeds,  or  it  will  not  be 
sufficient  on  demurrer  even  though  it  state  facts  enough  to  be  good 
on  some  other  theory.^  Nor  can  the  plaintiff  obtain  relief  on  a 
different  theory  from  that  upon  which  his  pleading  is  based;* 

proceed  to  the  end  upon  the  theory  assignment  of  error  that  the  same  does 

upon  which  it  is  constructed."    Toledo,  not  state  facts  sufficient  to  constitute  a 

etc.,  R.  Co.  V.  Levy,  127  Ind.  168.     To  cause  of  action."     See  also   Howe  r. 

the  same  effect  see  Mescall  v,  TuUy,  91  Dibble,  45  Ind.  120. 

Ind.  QQ.  On  a  General  Demnrrer,  however,  the 

A  Pleading  Is  Bad  for  Dnplioity  if  it  is  pleading  will  be  sustained  if  it  is  good 

impossible  for  the  court  to  determine,  upon  any  theory  of  the  case.     Kueale 

from  all  the  allegations  taken  together,  v.  Price,  21  Mo.  App.  295;  Darrah  v. 

upon  which  of  several  theories  a  recov-  Boyce,  62  Mich.  480.     See  generally 

ery  is  sought.    Seifcrt  v.  Sheppard,  iii  article    Demurrers  at  Common   Law 

Ga.  814,  where  the  court  was  unable  to  and  under  the  Codes,  vol.  6,  p.  301. 

determine  whether  the  plaintiff  sought  S.  Arkansas,  —  Barraque  v,  Manuel, 

to  recover  from  the  defendant  on  the  7  Ark.  519;  Jones  v,  Minogue,  29  Ark. 

theory  that  as  executor  de  son  tort  she  648. 

had  converted  to  her  own  use  the  goods  California^  —  Hayes  v.  Fine,  91  Cal. 

of  an  intestate,  or  on  the  theory  that  391. 

she   was  liable   for   the  value  of  the  Delaware,  —  Cloud  v.   Whiteman,  2 

goods   because   the   decedent,   as  her  Harr.  (Del.)  401. 

agent,  had  purchased  them  from  the  Illinois.  —  Baker  v.  Updike,  155  111. 

plaintiff  for  her  without  disclosing  his  54;  House  v.  Davis,  60  111.  367. 

agency,  or  on  still  another  theory  that  Indiana,  —  Cleveland,  etc.,  R.  Co.  v, 

she  was  liable  for  the  price  of  the  goods  Dugan,   18   Ind.   App.  435;   Tibbet  r. 

because  she  had  promised  in  writing  Zurbuch,  22  Ind.  App.  354;  Holderman 

to  pay  for  them.     See  generally  article  v.  Miller,  102  Ind.  356;  Lowe  v.  Turpic, 

Duplicity,  vol.  7,  p.  235.  147  Ind.  652;  Fcder  v.  Field,  117  Ind. 

1.  Mescall  v.  Tully,  91  Ind.  96;  Chi-  386;    Bremmerman    v.    Jennings,  lot 

cago,  etc.,  R.  Co.  v.  Bills,  104  Ind.  13;  Ind.  253;  Indianapolis  First  Nat.  Bank 

Carmel  Natural  Gas,  etc.,  Co.  v.  Small,  v.   Root,    107   Ind.   224;    Armacost   v. 

150  Ind.  427;  Logansportv.  Uhl,  99  Ind.  Lindley,  116  Ind.  295. 

531;  Wilstach  V,   Heyd,   122  Ind.  574;  loiva,  —  Miner  v,   Rhynders,   (Iowa 

Cottrell   V,  iEma  L.  Ins.  Co.,  97   Ind.  1900)  82  N.  W.  Rep.  909. 

311;   Baker  v,  Ludlam,   118   Ind.   87;  Michigan, —  Nicholson   v.  Dyer,  45 

Pearson    v,    Pearson,    125    Ind.    341;  Mich.  610. 

Moorman  v.  Wood,  117  Ind,  147;  Cope-  New  Jersey,  —  Larison  v.  Polhemus, 

land  V.  Summers,  138  Ind.  219;  Peters  39  N.  J.  Eq.  303. 

V.  Guthrie,  I iq  Ind.  44;  Western  Union  New  York,  —  Arnold   v,   Aagell,   6a 

Tel.  Co.  V.  Young,  93  Ind.  118;  Walton  N.  Y.  508;  Fox  v.  Davidson,  36  N.  Y. 

V,  Perkins,  28   Minn.  413,  holding  that  App.  Div.  159. 

a  complaint  to  remove  a  cloud  upon  Illtiftrations.  —  Where  the  plaintiff 
title  which  contained  insufficient  alle-  sought  to  have  a  description  of  prop- 
gations  for  that  purpose  could  not  be  erty  in  a  will,  which  was  alleged  to 
sustained  against  a  demurrer  on  the  have  been  made  in  pursuance  of  a 
ground  that  under  the  facts  alleged  the  parol  contract,  corrected  so  as  to  ex- 
plaintiff  might  have  maintained  an  ac-  press  the  intent  of  the  testator,  it  was 
lion  under  a  statute  for  determining  held  that  he  could  not  have  a  decree 
adverse  claims  upon  real  estate.  for  specific  performance  of  the  contract 

Bale  Limited.  —  In  Yorn  v.  Bracken,  set   forth   in   his  complaint.    Judy  v, 

153  Ind.  492,  the  court  said  that  the  Gilbert,  77  Ind.  96. 

rule   stated    in    the    text    *'  does    not  In  Stix  v,  Matthews,  75  Mo.  96,  the 

require  that  the  plaintiff  must  be  en-  defendants  were  sued  as  indorsers  of 

titled  to  all  the  relief  asked  for  in  the  negotiable  notes,  and  it  was  held  that 

complaint,  to  render  it   sufficient.     If  the  plaintiff  could  not  recover  against 

the  plaintiff  in  an  action  is  entitled  to  them    as  assignors  of    nonnegotiable 

any  of  the  relief  asked  for  upon  the  paper,  although  there  were  some  aver- 

theory  of  his  case,  then  the  complaint  ments  in  the   pleading   which,  under 

is  sufficient  to  withstand  a  demurrer  or  other  circumstances,  might  authorize 
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but  if  facts  disclosing  a  good  cause  of  action  are  stated,  the  plain- 
tiff may  recover  notwithstanding  he  may  have  assigned  an  insuffi- 
cient ground  of  recovery.^  A  defendant's  answer  or  cross-com- 
plaint must  also  proceed  upon  some  single  definite  theory,  and  it 
must  be  good  on  the  theory  upon  which  it  proceeds.' 

a  recovery  against  them  as  such  as-  St.    146.      See    also    Cunningham    v, 

signors.  Smithson,  12  Leigh  (Va.)  33;  Swope  v. 

In  Terre  Haate,  etc.,  R.  Co.  v,  Mc-  Chambers,  2  Gratt.  (Va.)  319,  and  arti- 

Corkle,  140  Ind.  613,  a  switchman  in  cle  Bills  in  Equity,  vol.  3,  p.  350. 

the    employ    of    a    railroad  company  In  TennMsee  it  has  been  repeatedly 

saed  the  latter  for  injuries  suffered  in  held  that  relief  may  be  granted  upon  a 

coupling  cars,  the  alleged  cause  of  the  liability  disclosed  in  the  answer,  not- 

injury  consisting  of  two  separate  de-  withstanding  the  case  stated  in  the  bill 

fects  in  a  box  car.     It  was  held  that  an  is  di^erent  and  is  unsupported  by  the 

instruction  authorizing  the  jury  to  find  proof.    See  cases  cited  in  article  Bills 

for  the  plaintiff  upon  proof  of  only  one  in  Eqitity,  vol.  3,  pp.  358,  359.     And 

of  the  alleged  defects  was  erroneous,  in  Heinz  v,  Chattanooga  Fourth  Nat. 

The  court  said:    "There   can   be  no  Bank,  (Tenn.  Ch.   1897) 48  S.  W.  Rep. 

doubt  that  the  theory  upon  which  both  133,  the  court  said:  **  We  think  upon 

paragraphs  of  the  complaint  proceed  Is  like  principles,   where    the    case    de- 

that  it  takes  both  defects  in  the  car,  as  veloped  by  the  proof  brought  out  by 

alleged  in  the  complaint,  to  constitute  the  defendant  himself,  and  offered  as  an 

the  one  single  cause  of  action  sued  on.  explanation  of  the  particular  transac- 

Had  the  learned  counsel  for  appellee  tion  complained  of,  shows  a  clear  lia- 

[the  plaintiff]   supposed    that  one  of  bility  on  the  part  of  the  defendant,  that 

those  defects,  with   the  other  accom-  he  cannot   resist  a  recovery    on    the 

panying  facts,  constituted  a  cause  of  ground  that  the  case  thus  developed 

action   independent  of  the  other,   he  is   not  in  exact  accordance   with  the 

would  have  set  them  up  in  different  theory  and  statements  of    the  bill." 

paragraphs,  as  the  code  requires.  While  See  also    Martin    t/.    Lincoln,  4  Lea 

there  are  two  paragraphs  of  the  com-  ^Tenn.)  338. 

plaint,  it  is  the  same  two  defects  in  the  Bale  Qnaliflad.  —  '*  It  often  happens 
car  combined  that  forms  the  principal  *  *  *  that  in  framing  a  bill  in  chan- 
ground  or  cause  of  action,  with  slightly  eery  the  pleader,  after  having  correctly 
varied  circumstances  in  the  second  stated  the  actual  facts  of  the  case, 
paragraph  with  those  in  the  first.  So  which  is  all  the  law  requires,  pro- 
thai  it  is  abundantly  clear  that  the  ceeds  to  make  some  additional  allega- 
pleader  proceeded  in  each  paragraph  tions  with  respect  to  what  the  pleader 
on  the  distinct  and  definite  theory  that  supposes  to  be  the  legal  effect  of  those 
it  took  both  defects  alleged  in  the  car  facts,  which  may  be  entirely  erroneous, 
combined  to  make  the  cause  of  action  yet  the  complainant  in  the  case  is  not 
relied  on  in  either  paragraph.  The  to  be  concluded  or  prejudiced  by  such 
defendant  had  a  right  to  insist  that  the  unnecessary  statement.  His  rights 
plaintiff  proceed  upon  that  theory  roust  depend  upon  the  actual  facts 
throughout  the  entire  proceeding."  stated,   and    not   upon   the  erroneous 

Belief  under  General  Prayer  in  Bill  in  conclusions  of  the  pleader  with  respect 

Bqnity.  —  The    relief    to    be    granted  to  them."    Allen  v.  Woodruff,  96  111. 

under  the  general  prayer  in  a  bill  in  11.     See  also  Geney   v,   Maynard,  44 

equity  must  be  sustained  by  the  case  Mich.   578;  Wright  v.  Hooker,   10  N. 

made  by  the  bill.     See  article  Bills  in  Y.  51. 

Equity,  vol.  3,  p.  347^/ x^"^.    And  where  1.  Briggs  v.  Central  Nat.  Bank,  (C. 

there  is  a  prayer  for  specific   relief,  PI.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  250. 

the  court    will   not  under    the   gene-  See  also  White  v.   Madison,  26  N.  Y. 

ral  prayer  award  relief  of  a  different  117;  Wright  v.   Hooker,   10  N.  Y.  51; 

character  upon  allegations  which  ap-  Hoy  v.  Reade,  i  Sweeny  (N.  Y.)  626; 

pear  to  have  been  introduced  into  the  Way  v.  Chicago,  etc.,  R.  Co.,  73  Iowa 

bill  only  for  the  purpose  of  corroborat-  463;  Akin  v,  Davis,  11  Kan.  580. 

ing  the  plaintiff's  right  to  the  specific  8.  Baker  v.   Ludlam,    118   Ind.   87; 

relief  prayed.     Delaware,  etc.,  Canal  Bingham  v.  Stage,  123  Ind.  281;  May 

Co.  V,  Pennsylvania  Coal  Co.»  ax  Pa.  v.  Reed,  125  Ind.  199;   Copeland    v, 
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How  Theory  Betennined.  —  A  pleading  is  to  be  considered  according 
to  its  general  scope,  and  is  not  to  be  controlled  by  detached 
and  isolated  statements; '  its  theory  is  to  be  determined  by  the 
prominent  and  leading  allegations,'  and  not  necessarily  by  the 
prayer  for  relief  alone.*  Usually  the  theory  adopted  by  the  trial 
court  without  objection  will  control  on  appeal.* 

n.  Whetheb  Action  Ib  Ex  Contbactu  ob  Ex  Delicto  —  1.  How 
Question  Becomes  Material  —  Frequently  the  inquiry  whether  an 
action  is  ex  delicto  or  ex  contractu  arises  by  reason  of  the  general 
rule  both  at  common  law  and  under  the  codes  that  a  plaintiff 
alleging  a  cause  of  action  ex  delicto  cannot  recover  upon  proof  of 
a  cause  of  action  ex  contractu,  or  vice  versa;  his  recovery  must 
be  secundum  allegata  et  probata,^     The  inquiry  may  also  become 

Summers,  138  Ind.  219;  Western  Union  133    Ind.     424;    Pittsburgh,    etc.,    R. 

Tel.  Co.  V.  Young,  93  Ind.  iz8.  Co.  v,  SuUi^ran,  141  Ind.  83;  Jones  v. 

1.  Citizens'  St.   R.  Co.  v.  Willoeby,  Cullen,    142     Ind.     335;     Batman    v. 

134  Ind.  563;  Platter  v,  Seymour,  86  Snoddy,  132  Ind.  480.     See  also  Arnold 

Ind.  323;  Cleveland,  etc.,  R.  Co.  v,  De-  v,  Angell,  62  N.  Y.  508. 

Boll,  10  Ind.  App.  174;  Cottrell  V.  i£tna  8.  Kneale  v.  Price,  21  Mo.  App.  295. 

L.   Ins.  Co.,  97  Ind.   311;  Monnett  r.  4.  See  infra^  V.    Theory  Adopted  on 

Turpie,    133     Ind.     424;    Johnston    v.  Trial  Controlling  on  Appeal, 

Griest,  85  Ind    503;  Comegys  v.  Em-  9.  Alabama,  —  Wilkinson  v.  Moseley, 

erick,    134  Ind.  148.     See  also  article  18  Ala.  288. 

Construction  of  Pleadings,  vol.  4,  p.  Indiana,  —  Chicago,  etc.,  R.  Co.  v, 

741.  Field,  7  Ind.  App.  172. 

"  Thus  a  complaint  professing  to  be  Indian    Territory, —  Missouri,    etc., 

founded  on  a  written  instrument  can-  R.  Co.  v.  Byrne,  (Indian  Ter.  1899)  49 

not  be  made  good  by  an  isolated  and  S.  W.  Rep.  41. 

impertinent  statement  of  the  considera-  Minnesota,  —  Minneapolis  Harvester 

tion  of  the  instrument,  as  that  it  was  Works  v.  Smith,  30  Minn.  399. 

given  for  goods  sold  and  delivered."  Missouri,  —  Clements  v.  Yeates,  69 

Platter  v,  Seymour,  86  Ind.  326.     See  Mo.  623;  Link  v,  Vaughn,  17  Mo.  585. 

also  Johnston  v.  Griest,  85  Ind.  503.  New  York, —  Neudeckerv.  Kohlberg, 

ITegligenceorWilfalnegt.— In  Gregory  81   N.   Y.  296;  Matthews  v.  (ady,  61 

V,  Cleveland,  etc.,  R.  Co.,  112  Ind.  385,  N.   Y.  651;  Ross  v,   Mather,  51  N.  Y. 

the  court  said:  *'  There  is  a  clear  dis-  108;  Lockwood  v,  Quackenbush,  83  N. 

tinction   between    cases    which   count  Y.  607;  Bernhard  v.  Seligman,  54  N. 

upon  negligence  as  a  ground  of  action  Y.  661;    People  v.   Denison.    19  Hun 

and  those  which  are  founded  upon  acts  (M.  Y.)  137;  Allen  v,  Allen,  52  Hun  (N. 

of  aggressive  wrong  or  wilfulness,  and  Y.)  398. 

a   pleading    should    not    be   tolerated  Pennsylvania,  —  Lovell  Mfg.   Co.  v, 

which  proceeds   upon  the  idea  that  it  Dougherty,  5  Pa.  Co.  Ct.  399. 

may  be  good  either  for  a  wilful  injury  Wisconsin,  —  Kewaunee    County   v. 

or  as  a  complaint  lor  an  injury  occa-  Decker,  30  Wis.  624;  Pierce  v.  Carey, 

sioned  by  negligence.     It  should  pro-  37  Wis.  232;  Anderson  v.  Case,  28  Wis. 

ceed  upon  one  theory  or  the  other,  and  505. 

is  to  be  judged  from  its  general  tenor  Averments  Blended,  bnt  Ne  Olgeotien 

and   scope.    *    *    *    That   the    com-  Made. —  But  the  plaintiff  is  entitled  to 

plaint  under  consideration  abounds  in  recover  on  proof  of  a  cause  of  action, 

vituperative  epithets,  and    that   some  either  in  contract  or  in  tort,  as  the  case 

detached  phrases  alleging  wilful  mis-  may  be,  if  the  complaint  contains  suffi- 

conduct  are  thrown  in,  dDes  not  supply  cient  allegations  to  warrant  the  proof, 

the  necessary  averment   that  the   in-  although   it   also  contains  allegations 

jury    was   purposely  or  intentionally  sufficient  to  warrant   recovery  on  the 

inflicted."  other  ground,   where   no  objection  is 

S.  Cleveland,  etc.,  R.  Co.  v,  Dugan,  made  to  the  form  of    the    pleading. 

18  Ind.  App.  435;  Tibbet  v.  Zurbuch,  Sheldon  v.  Steamship  Uncle  Sam,  18 

22  Ind.  App.  354;  Monnett  v,  Turpie,  Cal.    527;    Metropolis     Mfg.     Co.    v, 
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necessary  in  order  to  determine  whether  the  court  has  jurisdiction 
of  the  action ;  ^  whether  the  action  is  brought  by  or  against  proper 
parties;'  whether  the  cause  of  action  was  assignable  so  as  to 
enable  the  plaintiff  to  sue  thereon  as  assignee;'  whether  the 
alleged  cause  of  action  survives  to  or  against  the  personal  repre- 
sentative;^ whether  an  alleged  cause  of  action  against  a  corpora- 
tion survives  against  the  directors  thereof  after  the  dissolution  of 
the  corporation ;  *  whether  the  institution  of  the  action  consti- 
tutes an  election  to  waive  a  tort;  •  whether  a  writ  of  attachment 
can  properly  be  issued  without  the  allowance  of  a  judge ;  ^  whether 
the  defendant  may  be  arrested  on  mesne  or  final  process  in  the 
action ;  *  whether  there  is  a  variance  between  the  summons  and 
the  complaint;'  whether  the  declaration  or  complaint  contains 
allegations  sufficient  to  constitute  a  cause  of  action ;  ^'  whether  a 

Lynch,  68  Conn.  459;  Higley  v.  Gilmer,  N.  Y.  633;  Lane  v.  Frawley,  102  Wis. 

3  Mont.  90;  Conaugbty  v,  Nichols.  42  373. 

N.  Y.  83;  Bosworth  v.  Higgins,  (Supm.  5.  Grafton     v.     Union     Ferry    Co., 

Ct.  Gen.  T.)  26  N.   Y.  St.   Rep.  474;  (Brooklyn  City  Ct.   Gen.  T.)  22  Civ. 

Ladd  V.  Arkell,  37  N.  Y.  Super.  Ct.  35;  Pro.  (N.  Y.)  402. 

Selye  v.  Zimmer,  (Sapm.  Ct.  Gen   T.)  fi,  Sligh  Furniture  Co.  v.  Shannon, 

40  N.  Y.  St.  Rep.  605;  Austin  v,  Selig-  113  Mich.  473. 

man,  18  Fed.   Rep  519,  controlled  by  7.  Johnson  v.   Butler,   2   lovra   535; 

the  New  York  practice;  Hood  v.  Sud-  McGinn  v.  Buller,  31  Iowa  160. 

derth,  iii  N.  Car.  215;  Hammond  v.  8.  New  York.  —  Goodwin  v.  Griffis, 

North  Eastern  R.  Co.,  6  S.  Car.  130.  88  N.  Y.  631;  Elwood  v,  Gardner,  45 

See  also  Akin  v,  Davis,  11  Kan.  580;  N.  Y.  349;  Degraw  v.  Elmore,  50  N. 

Needham  v.  Pratt,  40  Ohio  St.  186.  Y.  i;  Graves  v.  Waite,  59  N.  Y.  156; 

L  Thomas  v.  Schram,  52  Mich.  213;  Miller  v,  Scherder,  2  N.  Y.  262;  Mc- 

Farrington  v.  BuUard,  40  Barb.  (N.  Y.)  Govern  v.   Payn,  32  Barb.  (N.  Y.)  83; 

512;  Ashe  V.   Gray,   88   N.   Car.    190;  Thompson  v,  Strauss,  29  Hun  (N.  Y.) 

Katzenstein  v,  Raleigh,  etc.,  R.  Co.,  84  256:  Keeler  v,  Clark,  (Supm.  Ct.  Spec. 

N.  Car.  688;    Froelich  v.  Southern  Ex-  T.)  18  Abb.  Pr.  (N.  Y.)  154;  Edick  v. 

press  Co.,  67  N.  Car.  i;  Lovell  Mfg.  Co.  Crim,   10  Barb.  (N.  Y.)  445;  Catlin  r. 

V,  Dougherty,  5  Pa.  Co.  Ct.  399.     See  Adirondack  Co.,  (Ct.  App.)  11  Abb.  N. 

also  Gossin  v.  Williams,  36  La.  Ann.  Cas.  (N.  Y.)  377;  Yardum  v.  Wolf,  33 

186:  Montgomery  v.  Louisiana  Levee  N.  Y.  App.  Div.  247;  Combs  v,  Dunn, 

Co.,    30    La.    Ann.    607;     Castille    v.  (Supm.  Ct.  Spec.  T.)  56  How.  Pr.  (N. 

Caffery  Cent.  Refinery,  etc.,  Co.,  48  La.  Y.)  169;  Brown  v.  Brockett,  (County 

Ann.  322.  Ct.)  55  How.  Pr.  (N.  Y.)  32. 

S.  Sheldon  v.  Steamship  Uncle  Sam,  North  Carolina.  —  Hood  v.  Sudderth, 

18  Cal.  527;  State  v.  Oliver,  61  N.  J.  iii  N.  Car.  215. 

L.    154;    Orange    Bank    v.    Brown,  3  Pennsylvania,  —  Dungan    v.    Read, 

Wend.  (N.  Y.)  158;  Sanford  v.  Ameri-  167  Pa.  St.  393. 

can  Disi.  Tel.  Co.,  (C.  PL  Gen.  T.)  13  IVisconsin,  —  State    v.    Helms,    loi 

Misc.   (N.    Y.)    94;    Barker  v.   Clark,  Wis.    280;     Sweeney  v,    Vroman,    60 

(Brooklyn  City  Ct.  Gen.  T.)  12  Abb.  Wis.  278;  Anderson  v.  Case,  28  Wis. 

Pr.  N.  S.  (N.  Y.)  106;  Holt  v.  Streeter.  505. 

74  Hun  (N.  Y.)  538;  Spencer  v.  Wabash  9.  Prudden  v,  Lockport,  (Supm.  Ct. 
R.  Co.,  36  N.  Y.  App.  Div.  446;  Slutts  Spec.  T.)  43  How.  Pr.  (N.  Y.)  286. 

V.  Chafee,  48  Wis.  617;  Austin  v.  Selig-  10.  Waits  v.  McAllister,  33  Ind.  264; 

man,  z8  Fed.  Rep.  519;  Atlantic,  etc.,  Carland  v.  Western  Union  Tel.  Co.,  118 

R.   Co.   V.   Laird,  164  U.  S.  393;  The  Mich.  369;  Roth  v.  Palmer,  27  Barb. 

Liberty,  No.  4,  7  Fed.  Rep.  226.  (N.  Y.)  652;  Hughes  v.  Wheeler,  65  N. 

8.  Byxbie  v.  Wood,  24  N.  Y.  607.  Car.  418;  Kewaunee  County  v.  Decker, 

4.  Stanley   v.    Bircher,  78   Mo.  245;  30  Wis.  624;  Potter  v.  Van  Norman,  73 

Cregin  v.  Brooklyn  Crosstown  R.  Co.,  Wis.  344:  Graham  v.  Chicago,  etc.    R. 

75  N.  Y.  192;  Union  Bank  v.  Mott,  27  Co.,  53  Wis.  473. 
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copy  of  the  contract  mentioned  in  the  complaint  should  be  filed 
therewith  pursuant  to  statutory  requirements  in  actions  on  con- 
tracts; ^  whether  a  cause  of  action  ex  delicto  and  a  cause  of  action 
ex  contractu  are  improperly  united  in  one  count  or  in  different 
counts  of  the  declaration  or  complaint ;  ^  whether  an  amendment 
proposed  or  allowed  is  objectionable  as  stating  a  new  and  differ- 
ent cause  of  action;'  whether  the  plaintiff  may  be  allowed  to 
amend  by  striking  out  allegations  deemed  irrelevant  ;*  whether  the 
court  may  order  that  certain  allegations  be  struck  out  as  irrele- 
vant and  redundant;*  whether  the  plaintiff  may  be  compelled  to 
elect  between  alleged  causes  of  action  claimed  to  be  respectively 
in  contract  and  in  tort;*  whether  a  counterclaim  is  available 
in  the  action;^  whether  infancy,*  coverture,*  the  statute  of 

1.  Rauh  V,  Stevens/  21  Ind.  App.  Oregon,  —  Corbett  r.  Wrenn,  25  Ore- 

650.  gon  305. 

S.  Alabama,  —  Proul    v.    Webb,    87  Pennsylvania,  —  Pettit  v.   Sanger^  2 

Ala.  593;  Baldwin  v,  Kansas  City,  etc..  Pearson  (Pa.)  84. 

R.  Co.,  Ill  Ala.  515;  Louisville,  etc.,  Tennessee,  —  Baxter  v.  Pope,  Meigs 

R.  Co.  V.   Brinicerhoff,   119  Ala.   528;  (Tenn.)  467,  note. 

Mobile  L.  Ins.  Co.  v,  Randall,  74  Ala.  Vermont,  —  Kendall    v,    Wilson,  41 

170:  Wolflfe  V.  State,  79  Ala.  201;  Cook  Vt.  567. 

V,   Bioodgood,  7  Ala.   683;  Mardis  v.  Virginia, — Harvey  r.  Skipworth,  16 

Shackleford,   4    Ala.    493;    Belisle    v,  Grail.  (Va.)  393. 

Clark,   49  Ala.   98;  Whilden   v,   Mer-  Wisconsin.  —  Lane  v,   Cameron,   38 

chants',  etc.,  Nat.  Bank,  64  Ala.  i.  Wis.  603;  Fifield  v.  Sweeney,  62  Wis. 

Arkansas,  —  Fordyce  v.  Nix,  58  Ark.  204;  Whereall  v,  Ellis,  58  Wis.  625. 

136.  8.  Holland  v.  Soaihern  Express  Co., 

California,  —Stark  v.  Wellman,   96  114  Ala.  128;  Link  v.  Jarvis,  (Cal.  1893) 

Cal.  400.  33  Pac.   Rep.  206;   Johnson  v.  Cum- 

Connecticut.  —  Stevens    v.    Hurlbut  mings,   12  Colo.  App.   17;   Turner  v. 

Bank,  31  Conn.  147.  Western,   etc.,   R.    Co.,    69    Ga.   827; 

Illinois.  —  Iowa    Economic    Heater  Royce  v,  Oakes,  20  R.  I.  418;  Graham 

Co.  71,  American  Economic  Heater  Co.,  v,  Chicago,  etc.,  R.  Co.,  53  Wis.  473; 

32   Fed.   Rep.  735,  controlled    by  the  Smith  v,  Chicaj^o,  etc.,  R.  Co.,  49  Wis. 

Illinois  practice.  443;  Lane  v.   Cameron,   38   Wis.  603; 

Indiana,  —  Powell    v.     Kinney,    6  Atlantic,   etc.,   R.    Co.   v.  Laird,   164 

Blackf.  (Ind.)  359.  U.  S.  393. 

Michigan,  —  Schafer    v,    Boyce,    41  4.  Bosworth  v.  Higgins,  (Supm.  Ct. 

Mich.  256.  Gen.  T.)  26  N.  Y.  St.  Rep.  474- 

New  Jersey.  —  McDermott  v,  Morris  5.  Sellar  t/.  Sage,  (Supm.  Ct.  Spec.  T.) 

Canal,  etc.,  Co.,  38  N.  J.  L.  53,  12  How.  Pr.  (N.  Y.)  531. 

New  York, — Howet^.  Cooke,  21  Wend.  6.  Tuers  v.  Tuers,  100  N.  Y.  196. 
(N.  Y.)  29;  Booth  V.  Farmers,  etc.,  7.  Knickerbocker,  etc..  Silver  Min. 
Nat.  Bank,  65  Barb.  (N.  Y.)  457;  Roth-  Co.  v.  Hall,  3  Nev.  194;  People  v. 
child  V.  Grand  Trunk  R.  Co.,  (Supm.  Dennison,  84  N.  Y.  272;  Haupt  v. 
Ct.  Spec.  T.)  19  Civ.  Pro.  (N.  Y.)  53;  Ames,  26  N.  Y.  App.  Div.  550;  Stone- 
De  Witt  V.  McDonald,  (Supm.  Ct.  Spec,  man  v.  Van  Vechien,  46  N.  Y.  App.  Div. 
T.)  58  How  Pr.  (N.  Y.)4ii;  Raynor  r.  370;  Heidelbach  v,  Kilpatrick,  (Supm. 
Brennan,  40  Hun(N.  Y.)6o;  Zrskowski  Ct.  Spec.  T.)  3  Civ.  Pro.  (N.  Y.)  209; 
V.  Mach,  (Buffalo  Super.  Ct.  Gen.  T.,  Chambers  v.  Lewis,  (C.  PI.  Gen.  T.)  11 
15  Misc.  (N.  Y.)  234;  Central  Gas,  etc..  Abb.  Pr.  (N.  Y.)  210;  Cook  v.  Hag- 
Fixture  Co.  V.  Sheridan,  (Brooklyn  garty,  36  Pa.  St.  67.  See  also  Bitting 
Ciiy  Ct.  Gen.  T.)  i  Misc.  (N.  Y.)  386;  v.  Thaxton,  72  N.  Car.  541. 
ColweU  V.  New  York,  etc.,  R.  Co.,  8.  Studwellz/.  Shapler,  54  N.  Y.  249; 
(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Munger  v.  Hess,  28  Barb.  (N.  Y.)  75; 
Y.)  311;  Freer  v,  Denton,  61  N.  Y.  Fish  v.  Ferris,  5  Duer  (N.  Y.)  49. 
492.  9.  Britt  V,  Pitts,  iii  Ala.  401. 
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limitations,  ^  or  the  statute  of  frauds  *  is  a  good  defense ;  whether  in 
an  action  against  a  corporation  the  defense  of  ultra  vires  is  avail- 
able;' whether,  under  statutes  regulating  references,  the  court 
may  order  a  compulsory  reference  of  the  action;*  as  to  what  is 
the  measure  of  damages;*  whether  evidence  offered  or  admitted 
should  have  been  or  was  properly  admitted ;  •  whether  the  evi- 
dence was  sufficient  to  sustain  the  verdict  or  judgment ;  ^  whether 
a  verdict  or  judgment  may  properly  be  rendered  against  some  of 
the  defendants  and  in  favor  of  the  others;®  or  whether  the  plain- 
tiff's recovery  of  costs  is  subject  to  statutory  regulations  in 
respect  of  costs  in  actions  of  tort.* 

2.  How  Qnettion  Is  Determined  —  a.  Consideration  of  Plain- 
tiff's Pleading  —  (i)  In  General.  —  The  character  of  the  cause 

1.  Alabama  G.  S.  R.  Co.  v,  Eichofer,  App.  T.)  21  Misc.  (N.  Y.)  622;  Leek  v. 

100  Ala.  224;  St.  Louis,  eic,  R.  Co.  V.  Rudd,   (Supm.   Ct.   Tr.   T.)  53  N.   Y. 

Sweet,  63  Ark.  563,  holding  that  where  Supp.  208;  Miller  v.  Scherder,  2  N.  Y, 

the  allegations  in  a  complaint  state  a  267. 

good  cause  of  action  both  in  contract  South   Carolina.  —  Pickens   v.  South 

and  in  tort,  but  an  action  in  tort  would  Carolina,  etc.,  R.  Co.,  54  S.  Car.  498. 

be  barred,  the  action  will  be  treated  as  IVisconsin.  —  Brown  v,  Chicago,  etc., 

one  on  contract;  Burns  v.  Barenfield,  R.  Co.,  54  Wis.  342;  Gatzow  v.  Buen- 

84   Ind.   43;  Russell   v,    Polk   County  ing,  lois  Wis.  i. 

Abstract  Co.,   87   Iowa  233;  Frick  v.  6.  Degraw   v.    Elmore,  50  N.  Y.  i; 

Larned,   50  Kan.  776;  Montgomery  v.  Oberlander  v.   Spiess,   45   N.   Y.    175; 

Louisiana  Levee  Co.,  30  La.  Ann.  607;  Wright  v.  Geer,  6  Vt.  151. 

Denman  v.  Chicago,  etc.,  R.  Co.,  52  7.  Afinnesota.  —  M ykle by  z/.  Chicago, 

Neb.  140.  etc.,  R.  Co.,  39  Minn.  54. 

S.  Nichols  V,  Commercial   Bank,  55  Missouri.  —  Dobson    e/.    Winner,    26 

Mo.  App.  81.  Mo.  App.  329;  Link  v.  Vaughn,  17  Mo. 

8.  Ward  v,  St.  Vincent's  Hospital,  39  585. 

N.   Y.  App.  Div.  624;  Leeds  v.  Rich-  New  York,  —  Neftel   v.   Lightstone, 

mond,  102  Ind.  372.  77  N.  Y.  96;  Byxbie  v.  Wood,  24  N.  Y. 

4.  Welsh  r.  Darragh,  52  N.  Y.  590;  607;  Barnes  ».  Quigley,  59  N.  Y.  265; 
Wood  V.  Hope,  (Brooklyn  City  Ct.  Gen.  Ross  v.  Mather,  51  N.  Y.  108:  Freer  v. 
T.)2Abb.  N.  Cas.  ^N.  Y.)  186;  Town-  Denton,  61  N.  Y.  492;  Segelken  v. 
send  V.  Hendricks,  (Ct.  App.)  40  How.  Meyer,  94  N.  Y.  473;  Ross  v.  Terry,  63 
Pr.  (N.  Y.)  143;  Harden  ».  Corbett,  6  N.  Y.  613;  Sanford  v,  American  Dist. 
Hun  (N.  Y.)  522;  Willatd  v,  Doran,  Tel.  Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
etc.,  Co.,  48  Hun  (N.  Y.)402;  National  Y.)  88;  Moore  v.  Noble,  53  Barb.  (N. 
Shoe,  etc.,  Bank  v.  Baker,  90  Hun  (N.  Y.)  425;  Marshall  v.  Gray,  57  Barb. 
Y.)  277.  (N.  Y.)  414;  Dodge  v.  Eckert,  71  Hun 

5.  California. — Jones  v.  Steamship  (N.  Y.)  257;  Cohn  v.  Beckhardt,  63 
Cortes,  i7Cal.  496;  Westerfeld  v.  New  Hun  (N.  Y.)  333;  Beard  v.  Yates,  2 
York  L.  Ins.  Co.,  129  Cal.  68;  Lubert  Hun  (N.  Y.)466;  Quintard  v.  Newton, 
V.  Chauviteau,  3  Cal.  458.  5  Robt.  (N.  Y.)  72. 

Georftia.  —  City,    etc.,    R.    Co.     v.  Wisconsin.  —  Pierce  v.  Gary,  37  Wis. 

Brauss,  70  Ga.  368;  Louisville,  etc.,  R.  232;    Sweeney    v.    Vroman,    60    Wis. 

Co.  V.  Spinks,  104  Ga.  692.  278. 

Indiana.  —  Cincinnati,    etc.,   R.   Co.  8.  Costello  v.   Ten  Eyck,  86  Mich. 

V.  Eaton,  94  Ind.  474.  348;  Orange  Bank  v.  Brown,  3  Wend. 

Kansas.  —  Union    Pac.    R.    Co.    v.  (N.  Y.)  158;  Smith  v.  Seward,  3  Pa.  St. 

Shook,  3  Kan.  App.  710.  342;  Atlantic,  etc.,  R.  Co.  v.  Laird,  164 

Neiv    K^r>&.  — Wade   v.    Kalbfleisch,  U.  S.  393;   Chaffee  v.  U.  S.,  18  Wall. 

58   N.   Y.   282;   Sanford   v,   American  (U.  S.)  516. 

Dist.  Tel.  Co.,  (C.  PI.  Gen.  T.)  13  Misc.  9.  Humiston  r.  Smith,  22  Conn.  19: 

(N.  Y.)  94;  Lane  v.  Beam,  19  Barb.  (N.  Feeney  v.  Brooklyn   City  R.  Co.,  36 

Y.)  52;  May  v.   Georger,  (Supm.   Ct.  Hun  (N.  Y.)  197. 
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of  action  must  ordinarily  be  determined  by  an  analysis  of  the 
averments  in  the  plaintiff's  pleading  together  with  the  nature  of 
the  relief  demanded,^  The  form  of  the  defendant's  plea  or 
answer  is  of  no  importance.* 

(2)  Presumptions  and  General  Principles  of  Construction, — 
Applying  the  rule  that  when  a  pleading  is  susceptible  of  two 
meanings,  that  one  shall  be  taken  which  is  most  unfavorable  to 
the  pleader,'  if  the  cause  of  action  as  set  forth  is  doubtful  or 
ambiguous  every  intendment  is  in  favor  of  construing  it  as  an 
action  ex  contractu.^  Whether  the  facts  stated  in  the  pleading 
do  or  do  not  constitute  a  cause  of  action  in  either  aspect  is 
immaterial  in  determining  whether  the  action  is  ex  contractu  or 
ex  delicto.^  On  the  other  hand,  it  has  been  held  that  where 
different  inferences  can  be  drawn,  the  one  which  will  support 
rather  than  the  one  which  will  destroy  the  action  or  remedy 
sought  should  be  adopted;*  and  that  where  the  pleader  employs 
several  counts,  one  of  which  is  clearly  ex  contractu  or  ex  delicto^ 
as  the  case  may  be,  he  is  entitled  to  some  presumption  that  the 
other  counts  are  of  the  same  nature  if  an  opposite  ruling  would 
cause  a  misjoinder.''     In  one  case  an  action  was  held  to  be  ex 

1.  Welsh  V.  Darragh,  52  N.  Y.  590;  construed   most  strongly   against  the 

McDonougb  v,  Dillingham,  43  Hun  (N.  pleader. 

Y.)  493;  Harden  v.  Corbett,  6  Han  (N.  Example  of  Operation  of  Code  Bvle. — 

Y.)  522.     See  also  Humiston  v.  Smith,  Where  a  complaint  contained  all  the 

22  Conn.  19.  necessary  allegations  of  an  action  for 

S.  Welsh  V,  Darragh,  52  N.  Y.  590;  breach  of  a  covenant  against  incum- 

Wood  V.  Hope,  (Brooklyn  City  Ct.  Gen.  brances  and  also  contained  allegations 

T.)  2   A.bb.  N.  Cas.  (N.  Y.)  186;  Good-  of  a  cause  of  action  in  deceit,  but  no 

win  V.  Griffis,  88  N.  Y.  639.  objection  for  misjoinder  was  taken  by 

3.  Article  Construction  op  Plead-  demurrer,  an  instruction  that  the  gist 
INGS,  vol.  4,  p.  759,  stating  the  com-  of  the  action  was  the  alleged  breach  of 
mon-law  rule;  Clark  v.  Dillon,  97  N.  Y.  warranty  was  sustained  in  view  of  a 
373,  holding  that  Code  Civ.  Pro.  N.  Y.,  code  provision  identical  with  Code  Civ. 
g  519,  which  appears  in  substantially  Pro.  N.  Y.,  §  519,  quoted  in  the  preced- 
the  same  language  in  the  legislation  ing  note.  Corbett  v,  Wrenn,  25  Oregon 
of  most  of  the  code  states  and  pro-  305.  See  also  Hammond  v.  North 
vides  that  "  the  allegations  of  a  plead-  Eastern  R.  Co.,  6  S.  Car.  130,  where 
ing  must  be  liberally  construed,  with  a  an  action  was  held  to  be  ex  delicto. 
view  to  substantial  justice  between  the  5.  Barnes  v,  Quigley,  59  N.  Y.  267. 
parties,"  modifies  the  common-law  rule  But  compare  Allen  v.  Allen,  52  Hun  (N. 
only  in  respect  to  matters  of  form,  and  Y.)  398,  and  Quintard  v,  Newton,  5 
does  not  apply  to  the  fundamenial  re-  Robt.  (N.  Y.)  72. 

quisites  of  a  cause  of  action.  6.  Per    O'Brien,     J.,    in     Foote    v. 

4.  Central  Gas,  etc.,  Fixluie  Co.  v.     Ffoulke,  (Supm.  Ct.  App.  Div.)  67  N. 
Sheridan,  (Brooklyn  City  Ct.  Gen.  T.)    Y.  Supp.  369. 

1   Misc.  (N.  Y.)  386;  May  v.  Georger.  7.  Miller  r.  Scherder,  2  N.  Y.   262, 

(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  where   the  court  said:  "  It  cannot  be 

622;    McDonough   v.    Dillingham,    43  presumed  that  the  party  contemplated 

Hun  (N.  Y.)  493;  and  cases  cited  in  a  misjoinder  of  causes  of  action,  and 

article  Construction  op    Pleadings,  thereby  subject  himself  to  a  demurrer." 

vol.  4,  p.  754,  note  2.     Compare  Ridder  and  all  the  counts  were  held  to  be  ex 

V.   Whitlock,  (Supm.  Ct.  Spec.  T.)  12  delicto;  Roth  v.  Palmer,  27  Barb.  (N.  Y.) 

How.  Pr.  (N.  Y.)2o8,  and  Peck  r/.  Root,  652,  where  certain  counts  were  held  to 

5   Hun  (N.  Y.)  547,   where  the  action  be  ex  contractu  partly  because  **  some 

was  held  to  be  ex  delicto^  partly  upon  significance  should  be  given  to  the  fact 

the  ground  that  pleadings  are  to   be  that   the   other  causes  of    action   are 
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contractu  for  the  reason  that  an  action  ex  delicto  would  have  been 
barred  by  limitation.^  An  appellate  court  will  construe  the 
pleading  according  to  the  theory  adopted  by  the  parties  in  the 
trial  court.* 

(3)  Pleading  Construed  as  Entirety.  —  In  determining  whether 
a  pleading  is  intended  to  state  a  cause  of  action  ex  contractu  or 
one  ex  delicto^  it  should  be  construed  according  to  its  entire 
scope  and  effect  '  rather  than  according  to  a  single  sentence  or 
expression  contained  therein ;  ^  and  special  consideration  should 
be  given  to  the  prominent  and  leading  allegations.^ 

Hm  Pnytr  for  Beliof  may  be  material  in  the  determination  of  the 
question,*  but  is  not  usually  conclusive.^ 

(4)  When  Averments  Ex  Contractu  Are  Not  Decisive.  —  Although 
a  pleading  contains  all  the  averments  necessary  to  authorize  a 
recovery  upon  a  contract,  other  prominent  averments  may  describe 
a  tort  in  a  manner  so  logical  and  orderly  as  to  compel  the  con- 
clusion that  the  action  is  in  tort ;  *  and  averments  showing  the 
existence  of  contractual  relations  between  the  plaintiff  and  the 
defendant  are  frequently  regarded  as  mere  matters  of  inducement 
preliminary  to  the  statement  of  a  cause  of  action  in  tort.* 

plainly   upon    contract,   and   that  the  0*Brien,  J.,  In  Foote  r.  Ffoulke,  (Sapro. 

pleader  could  scarcely  have  intended  Ct.  App.  Div.)  67  N.  Y.  Supp.  369. 

to  couple  inconsistent  causes  of  action  6.  Peck  v.  Root.  5  Hun  (N.  Y.)  550. 

in  the  same  complaint.**  6.  Thompson  v.  Strauss,  20  Hun  (N. 

1.  St.  Louis,  etc.,  R.  Co.  r.  Sweet,  63  Y.)  356;  Central  Gas,  etc..  Fixture  Co. 

Ark.  563.  V.  Sheridan,  (Brooklyn  City  Ct.  Gen. 

S.  See  infra,  V.    Theory  Adopted  on  T.)  I  Misc.  (N.  Y.)  387;  Miller  v.  Bar- 

Trial  Controlling  on  Appeal,  her,  66  N.  Y.  558;  McDonough  r.  Dil- 

8.  Louisville,  etc  ,  R.  Co.  v,  Brinker-  lingham,  43  Hun  (N.  Y.)  493;  Potter  v. 

ho£F,  119  Ala.  528;  Union  Pac.  R.  Co.  Van   Norman,   73   Wis.   339;   Lane  v. 

V.   Shook,    3    Kan.    App.    710;    Sligh  Frawley,  102  Wis.  373.     See  also  arti- 

Furniture  Co.  r.  Shannon,  113  Mich,  cle  Actions,  vol.  i,  p.  147,  note  i. 

473;  Leach  v.  Smith,  27   N,  Y.   App.  7.  Greentree  v.  Rosenstock,  61  N.  Y. 

Div.  290;  Miller  v.  Scherder,  2  N.  Y.  583;  Thompson  v.  Strauss,  29  Hun  (N. 

262:  Allen  V.  Allen,  52  Hun  (N.  Y.)  401;  Y.)  258. 

Bellows  V.  Sovrles,  71  Vt.  214;  Kuehn  8.  Ross  v.  Mather,  51  N.  Y.  108,  an 

V.    Wilson,    13   Wis.    104;    Graham   v.  action  on  a  fraudulent  warranty. 

Chicago,   etc.,    R.   Co.,   53   Wis.   473;  9.  Britt  v,  Pitts,  11 1  Ala.  401;  Sharpe 

Potter  V,   Van   Norman,  73  Wis.  339;  v.  National  Bank,  87  Ala.  644;  Fordyce 

McKeon  v.  Chicago,  etc.,   R.   Co.,  94  v.  Nix,   58  Ark.   136;  Leeds  v,    Rich- 

Wis.  477.     See  also  article   Construc-  mond,  102  Ind.  372;  Missouri,  etc.,  R. 

TiON  OP  Pleadings,  vol.  4,  p.  746.  Co.  v.  Byrne,  (Indian  Ter.  1899)  49  S. 

4.  Allen  t/.  Allen,  52  Hun  (N.  Y.)40Z.  W.  Rep.   41;  Carter  v.  Glass,  44  Mich. 

See  also  Denman  v.  Chicago,  elc,  R.  154,   an   action  on   a   false  warranty; 

Co.,  52  Neb.  140.  Stanley  c/.  Bircher,   78  Mo.  245,  an  ac- 

*'  It  will  not  do  to  take  words  used  lion  against  an  innkeeper  for  personal 

in  one  part  of  the  complaint,  and  by  injuries  suffered  by  the  plaintiff  as  a 

separating  them  from  the  context  and  guest;  Ashmore  z/.  Pennsylvania  Steam 

considering  them  without  reference  to  Towing,  etc.,  Co.,  28  N.  J.  L.  z8o,  an 

the  complaint  as  a  whole  to  draw  from  action  against  a  towing  company  for 

them  an  inference    *    *    *    which  is  negligently  towing  the  plaintiff's  boat; 

opposed  to  the  one  to  be  deduced  from  State  v.  Oliver,  61  N.  J.  L.  154.  an  ac- 

a  reading  of  the  whole  complaint,  and  tion   against  a   bailee   for  wilful  and 

the  one   which   the   pleader  evidently  malicious  injury  to  the  property  bailed 

had    in    mind    in    framing    it."     Per  to  him;  Barnes  v.  Quigley,  59  N.  Y. 
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(5)  WAen  Averments  Ex  Delicto  Are  Not  Decisive,  —  Where  all 
the  elements  of  a  contract  are  alleged,  averments  characterizing 

the  conduct  of  the  defendant  as    fraudulent/   negligent,*  or 

wrongful,'  or  charging  him  with  conversion,*  may  be  rejected  as 

265;  Keeler  «/.  Clark,  (Supm.  Ct.  Spec.  Y.  607;  Ledwich  v,  McKim,  53  N.  Y. 

T.)  18  Abb.  Pr.  (N.  Y.)  154,  an  action  307;  Neflel  v.  Lightsione,  77  N.  Y.  96: 

against  a  bailee  for  injury  to  property  Studwell    v.    Shapter,    54  N.   Y.   249; 

bailed  to  him;  Heidelbacb  v.   Kilpat-  Ross  v.  Terry,  63  N.  Y.  613;  Graves  v. 

rick,  (Supm.  Ct.  Spec    T.)  3  Civ.  Pro.  Waite,  59  N.  Y.  156;  Sparman  v.  Keim, 

(N.  Y.)  209;  Ridderz/.  Whitlock,  (Supm.  83  N.  Y.  250;  Quintard  v.  Newton,  5 

Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  208;  Robt.  (N.  Y.)  72;  Howe  v.  Cooke.  21 

Townsend  v,  Hendricks,  (Ct.  A  pp.)  40  Wend.  (N.  Y.)  29;  Dodge  v.  Eckcrt,  71 

How.  Pr.  (N.  Y.)  143,  an  action  to  re-  Hun  (N.  Y.)  257;  Hoboken  Beef  Co.  v. 

cover  the  value  of  bonds  obtained  by  Loeffel,  (Supm.  Ct.  Gen.  T.)  23   Abb. 

the  deiendant  from   the   plaintiff    by  N.  Cas.  (N.  Y.)  93;  McDonough  v.  Dil- 

means  of  false  and  fraudulent  tepre-  lingham,  43  Hun  (N.  Y.)493:  Farring- 

sentations;  Dungan  v.   Read,  167  Pa.  ton  v.   Bullard,  40  Barb.  (N.  Y.)  512; 

St.  393,  an  action  to  recover  for  negli-  Harris  v.  Todd,   16   Hun  (N.  Y.)  248; 

gent  injuries  caused  by  th?  defendant  National  Shoe,  etc..  Bank  v.  Baker,  90 

to  a  horse  and  carriage  hired  by  him  Hun  (N.  Y.)277;  Sellar  v.  Sage,  (Supm. 

from  the  plaintiff;  Hammond  v.  North  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  531; 

Eastern  R.  Co.,  6  S.  Car.  130,  an  action  Stafford  z/.  Azbell,  (C.   PI.  Gen.  T.)  6 

by  a  mail  agent  against  a  carrier  for  Misc.  (N.  Y.)  89;  Bosworth  v,  Higgins, 

personal  injuries  suffered  by  the  plain-  (Supm.  Ct.  Gen.  T.)  26  N.  Y.  St.  Rep. 

tiff   while   riding  on   ihe    defendant's  474;  Barker  v,  Clark,  (Brooklyn  Ciiy 

cars;  Pickens  r.  South  Carolina,  etc.,  R.  Ct.  Gen.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.) 

Co.,  54  S.  Car.  498,  an  action  by  a  pas-  106;  Roth  v.  Palmer,  27  Barb.  (N.  Y.) 

senger  against  a  carrier  for  negligent  652. 

failure  to  carry  him  to  his  destination;  Wisconsin.  —  Fifield  v.  Sweeney,  62 

Angus   V.    Dickerson,    Meigs    (Tenn.)  Wis.  204,  where  the  action  was  to  re- 

459;  Kendall  v.   Wilson,   41   Vt.    567;  cover  from  the  defendant  overpayments 

Harvey  v.  Skipworth,   16  Gratt.  (Va.)  made  to  him  on  accounts  alleged  to 

393  an  action  by  the  owner  against  the  have   been  false  and  fraudulent,  and 

hirer  of  a  slave  for  a  negligent  injury  the  court  said:  "  The  complaint  as  for 

to  the  slave;  Nelson  v.  Harrington,  72  money  had  and  received  is  even  better 

Wis.  591,  an  action  against  a  physician  by  reason  of  the  statement  of  the  facts 

for  malpractice;  Sweeney  v.  Vroman,  by  which  the  assumpsit  is  implied,  and 

60  Wis.  278,  an  action  on  a  fraudulent  these  facts  do  not  change  the  action 

warranty;  Brown  v.  Chicago,  etc.,  R.  into  tort." 

Co.,  54  Wis.  342,  an  action  by  a  passen-  2.  Mardis  v,  Shackleford,  4  Ala.  493; 

ger  against    a   railroad   company   for  Russell  v.  Polk  County  Abstract  Co., 

negligently    causing    the    plaintiff    to  87  Iowa  233;  Louisville,  etc.,  R.  Co.  w. 

leave   the   train    before    reaching    his  Wathen,  (Ky.  1899)  49  S.  W.  Rep.  185, 

destination.     See  also  Iowa  Economic  an  action  against  a  carrier  for  injuries 

Heater    Co.    v.    American    Economic  to  goods  in  course  of  transportation; 

Heater  Co.,  32  Fed.  Rep.  735.  May  v.  Georger,  (Supm.  Ct.  App.  T.) 

1.  Alabama,  —  Mardis  z/.  Shackleford,  21  Misc.  (N.  Y.)622;  Prudden  v.  Lock- 

4  Ala.  493:  Louisville,  etc.,  R.  Co.  f.  port,  (Supm.  Ct.  Spec.  T.)  43  How.  Pr. 

Brinkerhoff,   119  Ala.    528,   an   action  (N.  Y.)  286;  Rothchild  v.  Grand  Trunk 

against  a  common  carrier  for  injuries  R.  Co..  (Supm.  Ct.  Spec.  T.)  19  Civ. 

to  goods  in  transportation.  Pro.  (N.  Y.)  53. 

Michigan, — Thomas  v.  Schram,    52  3.  Austin  v.   Rawdon,  44   N.  Y.  63; 

Mich.  213.  Sheahan  v.  Shanahan,  5  Hun  (N.  Y.) 

Missouri.  —  Dobson    v.    Winner,   26  461. 

Mo.  App.  329,  an  action  to  recover  ever-  4,  Iowa,  —  McGinn    v.    Butler,    31 

payments  alleged  to  have  been  made  Iowa  160. 

by  reason  of  false  and  fraudulent  rep-  New    York,  —  Tuers    v,   Tuers,    100 

resentations,  citing  as  exactly  in  point  N.  Y.  196;  Greentree  v.  Rosenstock,  61 

Yeates  v,  Hines,  24  Mo.  App.  619.  N.  Y.  583;  Austin  v,   Rawdon,  44  N. 

New  yi^r>t.  —  Byxbie  t/.  Wood.  24  N.  Y.  63;  Neflel  v,   Lightslone,  77  N.  Y. 
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surplusage,  especially  when  they  constitute  an  erroneous  legal 
conclusion  *  or  merely  describe  a  breach  of  contract,*  or  where 
an  allegation  of  fraud  is  made  in  an  action  on  contract  for  the 
purpose  of  obtaining  an  order  of  arrest  under  statutory  provisions 
therefor*  or  for  the  purpose  of  showing  ground  for  rescission  of 
an  express  contract  and  reliance  upon  an  implied  contract.^ 

(6)  Averments  of  Particular  Elements  of  Contract.  —  In  divers 
cases  where  the  action  was  declared  to  be  ex  contractu  the  courts 
called  special  attention  to  averments  of  one  or  more  of  the 
elements  of  a  contract,  such  as  a  consideration,*  a  promise  or 
undertaking,*  an  indebtedness,^  or  the  plaintiff's  performance  of 

96;  Conaugbty  v.  Nichols,  42  N.  Y.  83;  that  the  action  was  in  tort.*'     Cohn  v, 

Tugman   v.  National   Steamship  Co.,  Beckhardt,  63  Hun  (N.  Y.)  333. 

76  N.  Y.  207;  Segelken  v,   Meyer,  94  3.  Graves   v,   Waite,    59  N.  Y.    156; 

N.  Y.  473;  Cohn  V,  Beckhardt,  63  Hun  Hoboken  Beef  Co.  cr.  Loeffel,  (Supm. 

(N.  Y.)  333,  an  action  against  an  agent  Ci.  Gen.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  93. 

who  was  employed  to  collect  certain  4.  Roth  v.  Palmer,  27  Barb.  (N.  Y.) 

moneys  for  the   plaintiff  and  had  re-  652. 

fused  to  pay  to  the  latter  the  amount  5.  Tallassee  Falls  Mfg.  Co.  v.  West^ 

received;    Central   Gas,   etc..    Fixture  ern    R.    Co.,    117    Ala.    520;     Mardis 

Co.   V.   Sheridan,  (Brooklyn   City   Ct.  v,  Shackleford,  4  Ala.  493;  Stevens  v. 

Gen.  T.)  i  Misc.  (N.  Y.)  386;  Sheahan  Hurlbtit  Bank.  31  Conn.  147;  Sanford 

r.  Shanahan,  5  Hun  (N.  Y.)  461;  Foote  v,  American  Dist.  Tel.  Co.,  (C.  PI.  Gen. 

V.   Ffoulke.  (Supm.  Ct.  App.  Div.)  67  T.)    13    Misc.    (N.  Y.)    88;    Catlin    v, 

N.    Y.   Supp.   368;  Selye    v.   Zimmer,  Adirondack  Co.,  (Ct.  App.)  11  Abb.  N. 

(Supm.  Ct.  Gen.  T.)  40  N.  Y.  St.  Rep.  Cas.  (N.  Y.)  377:  Booker  v.  Oonohoe, 

604,  affirmed  lyj  N.  Y.  563;    Leach  v.  95  Va.  359.    See  also  Chapman  v.  State, 

Smith.  27  N.  Y.  App.  Div.  290;  Hunt  104  Cal.  690. 

V.    Pill  ten,    33   N.    Y.    App.    Div.  613;  6.  Cook   v,    Bloodgood,  7   Ala.  683; 

Stafford  v,   Azbell,  (C.  PI.  Gen.  T.)  6  Mardis    7.   Shackleford,    4    Ala.    493; 

Misc.  (N.  Y.)  89;  Harlow  v.  Mills,  58  Stevens  v,   Hurlbut    Bank,    31    Conn. 

Hun  (N.  Y.)  391;  National  Shoe,  etc.,  147;  Burns  v.  Barenfield,  84  Ind.  43,  an 

Bank  v.   Baker,  90  Hun  (N.  Y.)  277;  action    against  a   physician   for   mal- 

Harden  v.  Corbett,  6  Hun  (N.  Y.)  522;  practice;  The  Ship  Milwaukie  v.  Hale,  i 

Veeder  r.  Cooley,  2  Hun  (N.  Y.)  74.  Dougl.  (Mich.)  306;  Harden  v.  Corbett, 

Oregon,  —  Hutchcroft  v.   Herren,  33  6  Hun  (N.Y.)  522;  Sanford  v.  American 

Oregon  i.  Dist.  Tel.  Co..  (C.  PI.  Gen.  T.)  13  Misc. 

fTijr^/Miw.  —  Whereatt    v.   Ellis,    58  (N.  Y.)  88.  See  also  Tallassee  Falls  Mfg. 

Wis.  625;  Potter  v.  Van  Norman,  73  Co.  v.   Western  R.  Co.,   117  Ala.  520; 

Wis.  339.  Ward  v,  St.  Vincent's  Hospital,  39  N. 

1.  Greentree  v,  Rosenstock,  61  N.  Y.  Y.  App.  Div.  624;  Catlin  v.  Adirondack 
583.  Co.,  (Ct.  App.)  II  Abb.  N.  Cas.  (N.  Y.) 

2.  Mardis  v.  Shackleford,  4  Ala.  403;  377;  Stoneman  v.  Van  Vechten,  46  N. 
Russell  V,  Polk  County  Abstract  Co.,  Y.  App.  Div.  370. 

87   Iowa  233;  Louisville,  etc.,  R.  Co.  In  Wilkinson  v.  Moseley,  18  Ala.  288, 

V.   Wathen.  (Ky.   1899)  49  S.  W.  Rep.  the  court   said:    "  If    the    declaration 

i8s;  Austin  v.   Rawdon,  44  N.  Y.   63;  allege  the  hiring  of  a  horse  to  ride  to  a 

Selye  v.  Zimmer,  (Supm.  Ct.  Gen.  T.)  certain  place,  and   that  the  defendant 

40  N.  Y.  St.  Rep.  604,  affirmed  137  N.  rode  him  so  immoderately  that  he  died, 

Y.  563;  Harden  v,  Corbett,  6  Hun  (N.  this  would  be  case,  for  the  contract  of 

Y.)   522;    Howe   V.   Cooke,   21   Wend,  hiring  imposed  upon  him  the  duty  to 

(N.  Y.)  31.  ride  in  reason, or  not  unreasonably  fast; 

*'  If  a  suit  is  brought  for  the  nonpay-  but  if  the  declaration  allege  the  hiring 

ment   of    a   promissory   note,    and    it  and  that  he  promised  to  ride  with  rea- 

should  be  alleged  in  the  complaint  that  sonable  speed,  but  not  regarding  his 

the   defendant   fraudulently  and  with  promise   he   rode    the    horse    immod- 

intent  to  cheat  the  plaintiff  refused  to  erately,   whereby  he  died,  the  action 

pay.    it   would   scarcely    be    supposed  may  be  considered  assampsir." 

that  such  an  allegation  would  indicate  7.  Sluits  v.  Chafee.  48  Wis.  617. 
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conditions  on  his  part  to  be  performed.* 

(7)  Averments  of  Breach  and  of  Damages.  —  Where,  in  the 
averment  of  a  breach  of  the  defendant's  obligation,  the  pleader 
by  the  use  of  apt  terms  evidently  intends  to  charge  him  with  a 
breach  of  contractual  stipulations,  the  action  is  probably  ex  con- 
tractu; •  but  if  the  breach  is  alleged  to  be  a  violation  of  duty 
growing  out  of  the  contract,  and  imposed  by  law,  it  points  to  an 
action  ex  delicto.^  And  where  the  allegation  of  facts  or  the  demand 
of  damages  indicates  that  the  plaintiff  is  proceeding  for  a  measure 
of  recovery  adapted  to  only  one  form  of  action,  it  is  strong  evi- 
dence that  the  action  is  in  that  form,  whether  it  be  ex  contractu 
or  ex  delicto.^ 

(8)  Absence  of  Customary  Averments  on  Contract.  —  The  absence 
of  specific  averment  of  a  consideration,*  a  promise  or  undertaking,* 

1.  Ward  V.  St.  Vincenfs  Hospital,  39  (N.  Y.)2o6;  Lock  wood  v.  Quackenbash, 

N.  Y.  App.  Div.  624.  83  N.  Y.  607;  Townsend  v.  Hendricks, 

S.  Prout  r.   Webb,  87  Ala.  593;  Mo-  (Cl.   App.)  40  How.    Pr.  (N.  Y.)  143; 

bile  L.  Ins.  Co.  v.  Randall,  74  Ala.  170;  Beasley  v.  Bradley,  2  Swan  (Tenn.)  183; 

Link  V.  Jarvis,  (Cal.  1893)  33  Pac.  Rep.  Lane  v.  Frawley,  102  Wis.  373;  Lane  v, 

206;  Nashville,  etc.,  R.  Co.  v.  Parker,  Cameron,  38  Wis.  603;  Iowa  Economic 

(Ala.  1899)  27  So.  Rep.  323;  Powell  v.  Heater    Co.    v.    American    Economic 

Kinney,  6  Blackf.  (Ind.)  359;  The  Ship  Heater  Co.,  32  Fed.  Rep.  735,  in  each  of 

Milwaukie   v.   Hale,  i  Dougl.  (Mich.)  which  cases  the  aciion  was  held  to  be  ex 

306;   Sheahan  v.  Shanahan,  5  Hun  (N.  delicto,    Cic^m/ar^  Yardum  v.  Wolf,  33  N. 

Y.)  461;  Ward  v.  St.  Vincent's  Hospital,  Y.  App.  Div.  247,  an  action  to  recover 

39  N.  Y.  App.  Div.  624;  Cook  v.  Hag-  for  the  conversion  of  certain  goods  de- 

garty,  36  Pa.  St.  67;  Baxter  v.  Pope,  livered  to  the  defendant  for  the  purpose 

Meigs  (Tenn.)  467,  note.  of  sale  or  return,  where  it  was  held  that 

8.  Sharpe  v.  National  Bank,  87  Ala.  the  action  was  in  tort,  although  the  de- 
644;  City,  etc.,  R.  Co.  v,  Braus's,  70  mand  for  judgment  was  for  the  specific 
Ga.  368;  Orange  Bank  v.  Brown.  3  valuations  placed  upon  the  goods  by 
Wend.  (N.  Y.)  158;  Angus  v.  Dicker-  the  original  agreement  of  the  par- 
son, Meigs  (Tenn.)  459;  Atlantic,  etc.,  ties. 

R.  Co.  V.  Laird,  164  U.  S.  393.    See  In  Footez^.  Ffoulke,  (Supm.  Ct.  App. 

also  Wood   V.   Hope,  (Brooklyn   City  Div.)  67  N,  Y.  Supp.  368,   which  was 

Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  held  to  be  an  aciion  for  money  had  and 

186.  received  and  not  for  conversion,  the 

4.  Whilden  v.  Merchants',  etc.,  Nat.  CDurt  said:  '*  It  will  be  noticed  in  the 
Bank,  64  Ala.  i;  Baldwin  v.  Kansas  different  causes  of  action  that  although 
City,  etc.,  R.  Co.,  iii  Ala.  515;  Wester-  the  words  '  conversion  *  and  *  misap- 
feld  V.  New  York  L.  Ins.  Co.,  129  Cal.  propriation  '  are  used,  what  the  plain- 
68;  Yeater  v.  Hines,  24  Mo.  App.  619;  tiff  really  seeks  is  not  the  value  of  the 
McDonought'.  Dillingham,  43  Hun  ^N.  stock  converted  or  moneys  roisappro- 
Y.)493;  Munger  z'.  Hess,  28  Barb.  (N.  priated,  but  the  return  of  his  own 
Y.)  75;  Haynes  v.  McKee,  (N.  Y.  City  moneyn  which  he  alleges  the  defend- 
Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  361;  Harris  ants  obtained  on  their  representations 
V.  Todd,  16  Hun  (N.  Y.)  248;  Roth  v.  that  they  had  certain  dealings  in  stock 
Palmer,  27  Qarb.  (N.  Y.)  652;  Hunt  v.  for  him,  which  resulted  in  an  indebted- 
Patten,  33  N.  Y.  App.  Div.  613;  Where-  ness  to  them,  as  shown  by  accounts 
att  V.  Ellis,  58  Wis.  625;  Fifield  v,  Swee-  rendered,  which  he  duly  paid." 
ney,  62  Wis.  204,  in  each  of  which  cases  6.  Parrill  v,  Cleveland,  etc.,  R.  Co., 
the  action  was  held  to  he  ex  contractu;  23  Ind.  App.  638;  Smith  v.  Seward,  3 
Sharpe  v.  National  Bank,  87  Ala.  644;  Pa.  St.  342. 

Atchison,  etc.,  R.  Co.  v.  Long,  5  Kan.  6.  Stevens  t^.  Hurlbut  Bank,  31  Conn. 

App.    644;     Sligh    Furniture    Co.    v.  147;  Parrill  v.  Cleveland,  etc.,  R.  Co., 

Shannon,  113  Mich.  473;  McGovern  v.  23   Ind.  App.  638;  Booth  v.  Farmers. 

Payn,  32  Barb.  (N.  Y.)  83;  Chambers  etc  ,  Nat.  Bank,  65  Barb.  (N.  Y.)  457; 

V.  Lewis,  (C.  PI.  Spec.  T.)  10  Abb.  Pr.  Edick  v,  Ciim,  10   Barb.  (N.  Y.)  445; 
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or  other  element  of  a  contract,^  or  of  facts  that  would  seem 
to  be  necessary  if  recovery  were  sought  upon  a  contractual 
liability,'  supports  a  strong  inference  that  the  action  is  not  ex 
contractu. 

(9)  Absence  of  Customary  Averments  in  Tort.  —  The  absence  of 
the  accustomed  phraseology  employed  in  an  action  for  the  par- 
ticular tort  which  it  is  contended  that  the  pleading  was  designed 
to  charge  makes  a  strong  inference  that  the  action  is  not  ex  delicto^ 
when  the  pleading  contains  averments  suitable  to  an  action  ex 
contractu.^ 

(10)  Following  Precedents  in  Books  of  Forms.  —  Where  the 
pleader  adopts  a  form  recommended  in  a  form  book  usually 
accepted  as  authority,  the  action  will  generally  be  regarded  as 
belonging  to  the  class  to  which  it  is  assigned  by  the  author  of 
the  book.* 

*.  Consideration  of  Form  of  Summons.  —  The  fact  that 

the  summons  is  for  money,  and  appropriate  only  to  an  action  ex 
contractu,  or  for  relief,  and  therefore  appropriate  only  to  an  action 
ex  delicto t^  has  been  declared  to  furnish  no  aid  in  the  interpreta- 
tion of  the  pleading.*  Other  cases  hold,  however,  that  the  char- 
acter of  the  summons  may  be  considered  in  connection  with  the 
form  of  the  plaintiff's  allegations.'' 

Atlantic,  etc.,   R.  Co.    v.    Laird,    164  in  construing  the  pleading.*'     Beard  v. 

U.  S.  393.  Yates.  2  Hun  (N.  Y.)  467. 

1.  City,  etc.,  R.  Co.  v.  Brauss,  70  Ga.  4.  Ste^rensz^.  HurlbutBank,  31  Conn. 
368;  Turner  v.  Western,  etc.,  R.  Co.,  147;  Ashmore  v.  Pennsylvania  Steam 
69  Ga.  827;  Walls  v,  McAllister,  33  Towing,  etc.,  Co.,  28  N.  J.  L.  180; 
Ind.  264;  Miller  v.  Scherder,  2  N.  Y.  Howe  «/.  Cooke,  21  Wend.  (N.  Y.)  29; 
262;  Cregin  v.  Brooklyn  Crosstown  R.  Rothchild  v.  Grand  Trunk  R.  Co., 
Co.,  75  N.  Y.  192:  McGovern  v.  Payn»  (Supm.  Ct.  Spec.  T.)  19  Civ.  Pro.  (N, 
32  Barb.  (N.  Y.)  88.  Y.)  55;  Pierce  v,  Carey,  37  Wis.  232; 

2.  Allen  v,  Allen,  52  Hun  (N.  Y.)  May  z/.  Mercer  County,  30  Fed.  Rep. 
398,  where,  in  view  of  the  transaction  250.  See  also  Joseph  Dessert  Lumber 
stated  in  the  complaint,  the  absence  of  Co.  v,  Wadleigh,  103  Wis.  318. 

an  averment  of  demand  was  regarded  5.  See  article  Summons  and  Process, 

as   signifying   that   the  action  was  ex  vol.  20,  p.  ii^Z  et  seq. 

dtlicto^  6.  Graves  v.   Waite,   59  N.    Y.    156; 

8.  Belisle     v.     Clark,    49    Ala.    98;  Conaughty    v,   Nichols,  42   N.  Y.  88; 

Nichols  V,  Commercial  Bank,  55  Mo.  Haynes  v.  McKee,  (N.  Y.  City  Ct.  Gen. 

App.  81;  Goodwin  v,   Griffis,  88  N.  Y.  T.)   18    Misc.   (N.    Y.)  361;    Gopen   v, 

631:  Brown  v.   Brockeit,  (County  Ct.)  Crawfotd,    (Supm.    Ct,    Spec.    T.)    53 

55  How.  Pr.  (N.  Y.)  32;  Gopen  v.  Craw-  How.  Pr.  (N.  Y.)  278;  Ladd  v.  Arkell, 

ford,  (Supm.  Ct.  Spec.  T.)  53  How.  Pr.  37  N,  Y.  Super.  Ct.  35;  Chambers  v, 

(N.  Y.)  278.     Sec  also  Lindsay  v.  Mul-  Lewis,  (C.  PI.  Gen.  T.)  11  Abb.  Pr.  (N. 

queen,  26  Hun  (M.  Y.)  485;  Quintard  Y.)  210.     See  also  Greentree  t^.  Rosen- 

V,  Newton,  ^  Robt.  (N.  Y.)72;  Stud  well  stock,  61  N.  Y.  583;  Hammond  v.  North 

V.  Shapter,  54  N.  Y.  249.  Eastern  R.  Co.,  6  S.  Car.  130. 

"  We  do  not  say  that  it  is  necessary,  7.  Miller  v.   Barber,  66   N.   Y.   558; 

in  framing  k  complaint  in  an  action  of  El  wood  v.  Gardner,  45  N.  Y.  349;  Led- 

(on,  to  use  epithets;  but  when  we  are  wich  v.  McKim,  53  N.  Y.  316;  Peck  v. 

called    upon    to    determine    the    real  Root,    5    Hun  (N.   Y.)   547;    Sellar  v. 

natureof  a  complaint  which  the  pleader  Sage.  (Supm.  Ct.  Spec.  T.)   12  How. 

contends  sets  forth  a  cause  of  action  Pr.  (N.  Y.)  531;  People  v.  Denison,  19 

as  well  in   tort  as  in  contract,  the  ab-  Hun  (N.  Y.)  137;  Kewaunee  County  v, 

sence  of  them  may  well  be  regarded  Decker,  30  Wis.  624.    See  also  Catlia 
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m  WHETHBB     ACTIOH    l8    AT    LAW    OB    DT    BqITITT — 1.  EOW 

Question  Becomes  Material.  —  The  question  whether  an  action  is  at 
law  or  in  equity  may  become  material  in  determining  whether 
process  may  be  served  by  publication  upon  absent  defend- 
ants ;  ^  whether  the  action  is  brought  by  or  against  proper  parties ;  • 
whether  the  action  is  barred  by  the  statute  of  limitations;' 
whether  the  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action  on  one  theory  or  the  other;*  whether  the  complaint  is 
subject  to  a  motion  to  make  more  definite  and  certain ;  ^  whether 
the  action  is  referable;*  whether  averments  warranting  equitable 
relief  may  be  rejected  as  surplusage ;  ^  whether  the  parties  are 
entitled  to  have  the  testimony  taken  in  open  court,  under  con- 
stitutional provisions  concerning  equitable  actions ;  ®  whether 
proof  of  averments  of  actual  fraud  is  essential  to  recovery ;  • 
whether  the  parties  are  entitled  to  a  jury  trial;  ^®  whether  it  is 
incumbent  on  the  court  to  give  instructions  to  the  jury  ;**  whether, 
upon  a  complaint  not  framed  in  a  double  aspect,  the  plaintiff 
may  have  equitable  relief  upon  the  facts  proved ;  ^*  whether  the 
parties  are  entitled  to  a  new  trial  as  a  matter  of  right,  upon  the 
theory  that  the  action  is  in  ejectment  and  not  for  equitable 
relief;  *'  or  whether  the  case  is  reviewable  on  an  appeal  or  only 
on  a  writ  of  error.** 

2.  How  Question  Is  Determined.  —  Whether  an  action  is  one  at 
law  or  in  equity  must,  as  a  general  rule,  be  determined  from  the 
substance  of  the  averments  in  the  plaintiff's  pleading,**    The 

V,  Adirondack  Co.»  (Ct.  App.)  ii  Abb.  105  Ala.  249;  Watson  v.  Bartholomew, 

N.  Cas.  (N.  Y.)  377.  106  Iowa  576;  Gresham  v.  Chantry,  69 

1.  Ryan  tr.  Seaboard,  etc.,  R.  Co.,  83  Iowa  728;    Yager  v.   Hastings  Excb. 

Fed.  Rep.  889.  Nat.  Bank,  53  Neb.  321;  Bell  v.  Merri- 

5.  Baxter  v.  Camp,  71  Conn.  245;  field,  109  N.  Y.  202;  Bennett  v,  Vonder 
Rogers  v.  Rogers,  75  Hun  (N.  Y.)  133;  Bosch,  26  N.  Y.  App.  Div.  311;  Loomis 
North  Hudson  Mut.  Bldg.,  etc.,  Assoc,  v.  Decker,  4  N.  Y.  App.  Div.  409; 
V,  Childs,  82  Wis.  460.  See  also  Smith  Swart  v,  Boughton,  35  Hun  (N.  Y.) 
V.  Bodine,  74  N.  Y.  30.  281;  Raymond  v.  Toledo,  etc.,  R.  Co., 

8.  Neilson  v.  Fry,  16  Ohio  St.  552.  57  Ohio  St.  271;  Kammermayerv.  Hilz, 

4.  Prince  z/.  Lamb,  128  Cal.  120;  Shew  (Wis.  1900)  82  N.  W.  Rep.  689;  Sho- 

V.    Hews,     126     Ind.    474;    Christian  shone  Min.  Co.  v,  Rutter,  (C.  C.  A.)  87 

Church  V.  SchoUe,  2  Iowa  27;  Fitzsim-  Fed.  Rep.  801. 

ons  V.  Drought,   16   N.  Y.  App.   Div.  11.  Leeper  v,  Taylor,  xir  Mo.  312. 

454;   O'Brien   v,  Fitzgerald,   6   N.  Y.  IS.  Stevens  r.  New  York,  84  N.  Y. 

App.  Div.  509;  Bailey  v,  iEtna  Ins.  Co.,  296. 

77  Wis.  336.  18.  Bucher  v.  Carroll,  19  Hun  (N.  Y.) 

6.  O'Brien  v.  Oitenberg,  (Supm.  Ct.  618. 

Spec.  T.)  28  N.  Y.  Supp.  605.  14.  Davis  v,  Alvord,  94  U.  S.  545. 

6.  Harrington  v.  Bruce,  84  N.  Y.  103.  15.  Monnett  v.  Turpie,  133  Ind.  424; 

7.  Blalock  V,  Equitable  L.  Assur.  Martin  v.  Martin,  118  Ind.  227;  Yager 
Soc,  (C.  C.  A.)  75  Fed.  Rep.  43.  v,  Hastings  Exch.  Nat.  Bank,  52  Neb. 

8.  Brown  v.  Runals,  14  Wis.  693.  325,  where  the  court  said:  **  One  must 

9.  Luscorobe  v.  Srigsby,  11  S.  Dak.  see  what  sort  of  a  case  the  plaintiff 
408.  makes  by  his  averments,  and  from  that 

10.  Piatt  t'.  Havens,  119  Cal.  244;  Coe  ascertain  what  would  be  the  nature  of 
V.  Waters,  7  Colo.  App.  203;  Monnett  the  case  and  the  relief  required  under 
V,  Turpie,  133  Ind.  424;  Martin  v.  the  former  procedure;"  O'Brien  v, 
Martin,  118  lad.  227;  Boyce  v,  Allen,  Ottenberg,  (Supm.  Ct.  Spec.  T.)  28  N. 
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prayer  alone  is  not  decisive ;  ^  but  if  the  substance  of  the  plead* 
ing  be  ambiguous,  presenting  facts  sufficient  whereon  to  base 
either  a  legal  or  an  equitable  claim,  resort  may  be  had  to  the 
prayer  in  order  to  ascertain  the  true  character  of  the  action.* 
The  fact  that  certain  parties  omitted  would  be  necessary  parties 
on  one  theory  of  the  action  may,  it  seems,  have  some  weight 
against  that  theory ; '  and  conversely  the  joinder  of  parties  who 
would  be  unnecessary  on  one  theory  may  operate  against  that 
theory.^     It  will  not  be  presumed  that  the  plaintiff  instituted  an 

Y.  Sapp.  605;  O'Briea  v.  Fitzgerald,  6  ment  was  regarded  as  a  strong  drcum- 

N.  Y.  App.  Div.  509.  stance  to  show  that  the  action  was  at 

1.  Monnett  v,  Turpie,  133  Ind.  424;  law.    See  also  Waison  v,  Bartholomew, 

Martin  v.  Martin,  118  Ind.  227;  Yager  106  Iowa  576;  Church   v,  Anti-Kalso- 

V,  Hastings  Exch.  Nat.  Bank,  52  Neb.  mine  Co.,   118  Mich.  219;  Blalock  cr. 

325;  O'Brien  v,  Ottenberg,  (Supm.  Ct.  Equitable  L.  Assur.  Soc,  (C.  C.  A.)  75 

Spec.  T.)  28  N.  Y.  Supp.  605;  Bennett  Fed.  Rep.  46. 

V,  Vonder  Bosch,  26  N.  Y.  App.  Div.  Bedimdant  Prayer  for  Equitable  Belifll 

311.  —  In  Bailey  v,  iEtna  Ins.  Co.,  77  Wis. 

Prayer  to  Money  Jiidgxnent.  —  In  Bell  336.  the  action  was  held  to  be  an  ordi- 

V.  Merrifield,  109  N.  Y.  202,  the  action  nary  action   at  law  on  an  insurance 

was  held  to  be  in  the  nature  of  a  credit-  policy,   although  in  addition  to  a  de- 

or*s  bill  in  equity  requiring  the  defend-  mand  for  judgment  for  the  amount  of 

ant  to  account  for  the  capital  and  profits  the  loss  the  complaint  asked  "  for  such 

which  he,  as  a  special  partner  of  a  firm,  other  or  further  order,  judgment,  or 

had  drawn  out  and  applied  to  his  own  relief  as  may  be  equitable.*' 

use  to  the  prejudice  of  the  creditors  of  In  Gonneotieat  the  Rules  of  Practice 

the  firm,  although   the   prayer  of  the  (Practice    Book,  p.   13,  §  10)  provide 

complaint  demanded  that  the  defend-  that  "  a  party  seeking  equitable  relief 

ant   be   adjudged   liable  as  a  general  shall  specifically  demand   it  as  such, 

partner  and  that  plaintiffs  have  judg-  unless  the  nature  of  the  demand  itself 

ment  for  a  sum  of  money.     The  court  indicates  that  the  relief  sought  is  equita- 

said:  "All  the  necessary  facts  to  en-  ble  relief."     Baxter  c.  Camp,  71  Conn, 

able  the  court  to  grant  appropriate  re-  245. 

lief,  and  of  an  equitable  nature,  are  2.  Monnett  v,  Turpie,  133  Ind.  424; 
staled  in  the  complaint,  and  it  is  obvi-  Blair  v.  Curry,  150  Ind.  99;  Boyce  v. 
ous  from  a  careful  perusal  thereof  that  Allen,  105  Iowa  249;  Watson  v.  Bar- 
no  liability  is  sought  from  defendant  tholomew,  106  Iowa  576;  Yager  v.  Hast- 
grounded  upon  the  fact  of  his  being  a  ings  Exch.  Nat.  Bank,  52  Neb.  325; 
general  partner.  »  •  *  The  mere  Rogers  v.  Rogers,  75  Hun  (N.  Y.)  133; 
fact  that  the  complaint  asks  for  a  Graves  v.  Spier,  58  Barb.  (N.  Y.) 
money  judgment  does  not  necessarily  349:  Swart  v.  Boughton,  35  Hun  (N. 
show  that  the  case  is  one  for  trial  by  Y.)  281.  See  also  Prince  v.  Lamb,  128 
jury.  Courts  of  equity  give  judgment  Cal.  120;  Matthews  v.  Matthews,  133 
for  money  only,  where  that  is  all  the  N.  Y.  680,45  N.Y.St.  Rep.  842;  Ameri- 
relief  needed.  Murtha  v,  Curley,  90  can  Trust,  etc..  Bank  v.  Tbalheimer, 
N.  Y.  372.  And  if  facts  are  stated  in  a  29  N.  Y.  App.  Div.  170;  Ryan  v.  Sea- 
complaint  which  show  that  it  is  of  an  board,  etc.,  R.  Co.,  83  Fed.  Rep.  889. 
equitable  nature  and  that  the  cause  of  In  Bailey  v.  ^tna  Ins.  Co.,  77  Wis. 
action  is  simply  equitable,  we  do  not  336,  the  court  said:  **  This  court  has 
think  that  a  case  is  made  for  a  trial  by  followed  the  rule,  in  a  case  of  doubtful 
jury  under  the  code  (section  968)me rely  pleading,  of  looking  at  the  prayer  for 
because  the  complaint  improperly  asks  relief  to  determine  the  nature  of  the 
for  a  money  judgment  only.*'  See  action;  but  that  rule  is  one  only  re« 
also  Rindi^e  v.  Baker,  57  N.  Y.  209;  sorted  to  in  case  of  actual  doubt  upon 
Hale  V.  Omaha  Nat  Bank,  49  N.  Y.  the  facts  set  forth  or  statements  made." 
626.  8.  Bell  V,  Merrifield,  109  N.  Y.  202. 

In    Yager  v,   Hastings  Exch.   Nat.  4.  See  Loomis  v.   Decker,   4  N.  Y. 

Bank,  52  Neb.  325,  the  fact  that  the  App.    Div.  409;  Gersham  v.  Chantry, 

prayer  was  simply  for  a  money  judg-  69  Iowa  729. 
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action  upon  a  particular  theory  when,  according  to  that  theoiy, 
a  material  and  substantial  portion  of  the  subject-matter  of  the 
action  was  wholly  without  the  jurisdiction  of  the  court,  if  another 
theory  equally  sustained  by  the  facts  pleaded  and  the  relief 
demanded  would  bring  the  whole  subject-matter  of  the  action 
within  its  jurisdiction.^  The  nature  of  the  action  is  not  affected 
by  the  averments  in  the  defendant's  answer  or  in  the  plaintiff's 
reply.*  An  appellate  court  will  adopt  the  theory  upon  which 
the  cause  was  tried  without  objection  in  the  court  below.* 

17.  Theobt  of  Tbial.  —  Where  a  plaintiff  sues  on  a  special 
count  and  on  a  common  count,  but  the  entire  trial  proceeds  upon 
the  theory  of  recovery  on  the  special  count,  and  all  of  his  testi- 
mony is  directed  to  that  end,  he  cannot  abandon  that  theory  and 
recover  on  the  common  count.* 

7.  Theobt  Adopted  on   Tbial   Covtbollivo   on  Appeal  — 

1.  Bnle  Stated.  —  The  theory  of  the  action  which  was  adopted 
by  the  trial  court  with  the  acquiescence  of  the  parties  will 
govern    in    the    appellate   court    for   the   purpose   of    review,* 

1.  Monnett  v.  Turpie,  133  Ind.  424,  Ind.  431;  Crabb  v,  Orth,  133  Ind.  11; 
where  it  was  held  that  the  action  was  Reeves  v.  Grottendick,  131  Ind.  107; 
for  equitable  relief  by  cancellation  of  Robbins  v.  Swain,  7  Ind.  App.486;  Tib- 
certain  conveyances,  instead  of  a  statu-  bet  v,  Zurbuch,  22  Ind.  App.  354. 
tory  action  to  quiet  title  to  land  situated  Iowa,  —  Miner  v.  Rhynders,  (Iowa 
in  another  state,  the  action  to  quiet  1900)82  N.  W.  Rep.  909;  King  v.  Wells, 
title  being  treated  in  Indiana  as  an  ac-  106  Iowa  649;  Van  Orman  v.  Merrill, 
tion  of  ejectment.  27  Iowa  476. 

2.  Raymond  v,  Toledo,  etc.,  R.  Co.,  Kansas,  —  School  Dist.  No.  23  v.  Mc- 
57  Ohio  St.  271.  Coy,  30  Kan.  268. 

8.  See  infra^  V.   Theory  Adopted  on  Michigan,  —  Raub    v,    Nisbett,    ill 

Trial  Controlling  on  Appeal,  Mich.  38. 

4.  Wyatt  V,  Herring,  90  Mich.  581,  Minnesota,  —  Moquist  v.  Chapel,  62 
holding,  however,  that  on  failure  of  Minn.  258;  Haslain  v,  Minneapolis 
proof  to  sustain  the  special  count  the  First  Nat.  Bank,  (Minn.  1900)  81  N.  W. 
plaintiff  might  be  entitled  to  recover  Rep.  535;  Green  v.  St.  Paul,  etc.  R., 
nominal   damages;    Wetmore    v.    Mc-  Co.,  55  Minn.  192. 

Dougall,  32   Mich.   276;    Berringer   v,  Mississippi,  —  Coulter  w.  Robertson, 

Cobb,  58  Mich.  557.  14  Smed.  &  M.  (Miss.)  18. 

5.  Arkansas,  —  Southern  Ins.  Co.  v,  Missouri,  —  Tetherow  v,  St.  Joseph, 
Hastings,  64  Ark.  253.  etc.,    R.   Co.,   98   Mo.   74;  Stewart  v, 

California,  —  McDaniel  v,   Pattison,  Outhwaite,    141    Mo.   562;    Minton    v. 

98  Caf.  86.  Steele,  125  Mo.  181;  Seckinger  v.  Phili- 

Georgia  —  Waters  v,  Perkins,  65  Ga.  bert,  etc.,  Mfg.  Co.,  129  Mo.  602;  Har- 

32,  in    which   case,  an  appeal  from  a  per  v,   Morse,  114  Mo.  317;  Leabo  v, 

ruling  on  a  general  demurrer  to  a  bill,  Goode,  67  Mo.  126;  Horgan  v.  Brady, 

it  appeared  that  although  some  of  the  155  Mo  659;  Harris  v.  Hays,  53  Mo.  qo; 

defendants  had  lung  previously  been  Capital   Bank   v.  Armstrong,   62   Mo. 

dismissed,  their  names  had   not  been  65;  Querbach  v,  Arnold,  55  Mo.  App. 

stricken,  nor  had  the  attention  of  the  286;  Brooks  v.  Yocum,  42  Mo.  App.  516; 

trial  judge  been  called  to  the  fact  that  Martinowsky  v,  Hannibal,  35  Mo.  App. 

they  were  not  parties;  and  the  appellate  70;  Birge  v.   Bock,  44   Mo.  App.  69; 

court,  in  considering  the  sufficiency  of  McKinney   v,  Guhroan,  38   Mo.   App. 

the  bill,  assumed  that  all  of  the  original  344;    Richardson  v.    Palmer,    36   Mo. 

defendants  were  still  parties  thereto.  App.  88;  Witascheck  v.  Glass,  46  Mo. 

Illinois,  —  Braid  wood  v,  Weiller,  89  App.  209;  Nance  v,  Metcalf,i9  Mo.  App. 

III.  606.  183;  Schlicker  v.  Gordon,  19  Mo.  App. 

Indiana.  —  Booth  v,  Cottingham,  126  479;     Lalor    v,     McDonald,    44    Mo* 
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unless  the  demands  of  public  policy  interfere  with  the  application 
of  that  rule,^  or  unless  it  is  necessary  to  disregard  the  rule  in 
order  to  prevent  manifest  injustice.'  or  unless  the  theory  assumes 
that  the  court  had  jurisdiction  when  it  was  not  conferred  by  law.' 
But  a  correct  ruling,  judgment,  or  decree  will  be  affirmed  without 

r^ard  to  the  correctness  of  the  reasons  given  for  it.^ 

App.  439 ;    Oberbeck    v.   Sportsman's  etc./*  and  it  was  held  that  allhough 

Park,  etc.,  Assoc,  17  Mo.  App.  310.  the  descriptive  words  would  ordinarily 

Montana,  —  Durfee    v.    Harper,    22  be  rejected  as  surplusage,  the  defend- 

Mont.  354.  ant  could  not  obtain  a  reversal  on  ap- 

Nebraska,  —  Smith  v.  Spaulding,  40  peal  for  what  would  constitute  an  error 

Neb.  339;  Woodard  v.  Baird,  43  Neb.  if   the  action  were  to  be  regarded  as 

310.  brought  against  him  in  his  individual 

New  Mexico.  —  Perea  v.  Harrison,  7  capacity,   where  it   appeared  that  the 

N.  Mex.  666.  action  was  treated  by  counsel  for  both 

New  York,  —  Heimburg  v,  Manhat*  parties  and  by  the  court  below  as  one 

tan   R.  Co.,  162  N.  Y.  352;  Snider  v,  brought  against  the  defendant  in  his 

Snider,  160  N.  Y.  151;  Stapenhorst  v,  representative  capacity.      Laverty    v. 

Wolfi,   65  N.   Y.  596;  Home  Ins.  Co.  Woodward,  16  Iowa  i. 

V,  Western  Transp.  Co.,  51  N.  Y.  93:  Where  the  PlaintiiFs  Theory  li  a  Bight 

Baird  v.  New  York,  96  N.  Y.  567;  Peo-  of  SeooTorj  as  Aftignee,  he  cannot  on 

pie  V.  Dalton.  159  N.  Y.  237;  McGrath  appeal  contend  for  a  right  to  recover 

If.   Mangels,  (C.   PI.  Gen.  T.)  2  Misc.  otherwise  than  as  assignee.    Home  Ins. 

(N.   Y.)  60;  Beecher  V.  Schuback,  (C.  Co.  v.  Western  Transp.  Co.,  51  N.  Y.  93. 

PI.  Gen.  T.)4  Misc.  (N.  Y.)  54;  Brum-  As  to  Groondof  Defendant's  Liability.— 

field  f/.   Potter,  etc.,  Mfg.  Co..  (C.  PI.  An   action   against  an    innkeeper  for 

Gen.  T.)  4  Misc.  (N.  Y.)  194;  Fulton  v.  negligence  tried  upon  the  theory  that 

Metropolitan  L.  Ins.  Co.,  (C.  PI.  Gen.  the   plaintiff  was  a  guest   will  not  be 

T  )   19   N.  Y.  Supp.  660;   Siegman   v.  considered  by  the  appellate  court  upon 

Kecler,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  the    theory    that  he   was    a    boarder. 

528 ;  Consolidated  Ice  Co.  v.  New  York.  Turner  v,  Whitaker,  9  Pa.  Super.  Ci.  83. 

53  N.  Y.  App.  Div.  260:  Stevenson  r.  Where  an  action  against  a  railroad 

Second  Ave.  R.  Co.,  35  N.  Y.  App.  Div.  company  is  tried  upon  the  theory  that 

474;  Fay  V,  Muhlker,  (C.  PI.  Gen.  T.)  the  plaintiff  was  a  passenger,  it  cannot 

I  Misc.  (N.  Y.)  321;  Fox  r.  Davidson,  be  urged  on  appeal  that  he  is  entitled 

36  N.  Y.  App.  Div.  159;  Kingsbury  v.  to  recover  on  the  theory  that  he  was 

Garden,  45  N.  Y.  Super.  Ct.  224.  not  a  passenger.     Earning  v,  Metro- 

Ohio,  — Coppin  v,  Hermann,  9  Ohio  politan  St.  R.  Co.,  (Mo.  1900)  57  S.  W. 

Dec.  584.  Rep.  268. 

Pennsylvania,  —  Taylor  v.  Sattler,  6  Question  of  Law  or  of  Fact.  ~  "  Where 

Pa.  Super.  Ct.  229.  at  a  trial  a  party  assumes  and  treats 

South  Dakota.  —  Noyes  v.  Brace,  9  S.  the  questions  made  as  being  questions 

Dak.  603:  Graham  v,  Selbie,  xo  S.  Dak.  of  law,  to  be  decided  by  the  court,  and 

546.  they  are  passed  upon  and  ruled  against 

Texas. — Gulf,  etc.,  R.  Co.  r.  Ramey,  him,  he  cannot  on  appeal  insist  that 

(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  442.  the   questions    decided   by   the    court 

Utak.  —  Lebcher  v.  Lambert,  (Utah  involved  a  question  of  fact."     Dutcher 

1900)  63  Pac.  Rep.  628.  V.   Porter,  63    Barb.  (N.  Y.)  15,  citing 

Wisconsin. —  Strong  t/.  Stevens  Point,  Barnes  v.  Pcrine.  12  N.  Y.  18. 

62  Wis.  255.  1.  Stewart  v,  Oulhwaite,  141  Mo.  562. 

"  A  party  will  not  be  allowed  to  try  2.  Booth    v.   Cottingham,    126    Ind. 

his  cause  on  one   theory  in   the  trial  432;  Robbins  r.  Swain,  7  Ind.  App.  489. 

court,   and   then,   if  beaten   there  on  8.  Froelich  v.  Southern  Express  Co.. 

ground  of  his  own  choosing,  spring  a  67  N   Car.  i. 

fresh  theory  on  his  adversary  in  this  4.  Kohn  v.  Carrollton,  10  La.  Ann. 

court."     Bray  v.  Seligman,  75  Mo.  40.  719;  Ormsby  v.  Barr,  22  Mich.  80;  Mc- 

DofindAnt  8tiod  in  BepresentatiTO  Ca-  Cord  v.  Knowlton,  76  Minn.  39T;  Peo- 

padty.  —  A  drfendani  was  described  in  pie  v.  Lyman,  157  N.  Y.  387;  Simar  v. 

the  plaintiff's  pleading  as  "  executor,  Canaday,  53  N.  Y.  298;  Allard  v,  Grea* 
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S.  As  to  Hatnre  of  Action  or  Suit.  —  Where  a  case  has  been  tried 
upon  the  theory  of  all  parties  that  it  is  an  action  at  law,^  or  a 
suit  in  equity,*  or  an  action  ex  delicto  or  ex  contractu^  as  the  case 
may  be,'  or  an  action  in  the  nature  of  trespass  de  bonis  or  trover 
instead  of  replevin,^  or  an  action  for  false  imprisonment  instead 
of  an  action  for  malicious  prosecution,'  or  an  action  for  malicious 
attachment  instead  of  trespass,®  or  that  the  action  is  based  upon 
statutory  rather  than  common-law  liability,^  or  that  the  case  is 
an  agreed  case  under  the  statute  and  not  a  submission  on  an 
agreed  statement  of  facts,**  that  theory  will  govern  on  appeal. 

3.  As  to  Construction  or  Character  of  Pleading.  —  Where  both 
parties  give  to  a  pleading  the  same  construction  at  the  trial,  that 
construction  will  be  adopted  by  the  appellate  c6urt.*  When  a 
defendant  files  an  answer  which  describes  itself  as  a  plea  in  abate- 
ment, its  sufficiency  as  an  answer  in  bar  will  not  be  considered 
on  appeal. '•  To  a  pleading  treated  by  the  trial  court  and  the  par- 
ties as  an  answer,  a  cross-complaint,  or  a  counterclaim,  as  the 

sert  6i  N.  Y.  i;  People  v.  Essex  County,  402;  Dungan  v.  Read,  167  Pa.  St.  394; 

70  N.  Y.  228;  Monongahela  Ins.  Co.  v.  Pierce  v.  Carey,  37  Wis.  232.     Compare 

Chester,   43   Pa.   St.  491;  Weinges  v.  Hughes  z/.  Wheeler,  65  N.  Car.  418. 

Cash,  15  S.  Car.  44;  Coleman  v.  Chester,  4.  Kunz  v.  Ward,  28  Kan.  132. 

14  S.  Car.  287;  State  f.  Beaufort,  39  S.  5.  Von  Latham  v.  Libby,  38  Barb. 

Car.  5;  Worten  v.  American  Tnion  L.  (N.  Y.)  339;  Cunningham  z^.  East  River 

Ins.  Co.,  (Tex.  Civ.  App.  1899)  51  S.  W.  Electric  Light  Co.,  60  N.  Y.  Super.  Ct. 

Rep.    1 105;   Hawley  v,  Soper,   18   Vt.  282.     See  also  Stewart  r.  Cooley,  23 

320.  Minn.  347. 

1.  Dawson   v.   Shirk,   102  Ind.   184;  6.  Witascheck  v.  Glass,  46  Mo.  App. 
Carson  v.  Smith,  133  Mo.  606;  Kostuba  209. 

V,  Miller,  137  Mo.  i6i.    Sec  also  Mat-  7.  Cleveland,  etc.,  R.  Co.  v,  De  Bolt, 

thews  r.  Matthews,  133  N.  Y.  679,  45  10  Ind.  App.  174. 

N.  Y.  St.  Rep.  842.  8.  Robbins  v.  Swain,   7   Ind.   App. 

2.  Shew    f/.    Hews,    126    Ind.    476;  486;    Booth   v,   Cottingham,    126   Ind. 
Blough  V,  Van  Hoorebeke,  48  Iowa  40;  431. 

Adams  County  V.  Hunter,  78  Iowa  328;  9.  Tulley    v,   Tranor,    53    Cal.   274; 

Manchester  t'.  Hoag,  66  Iowa  649;  Bry-  Broughel   v.   Southern   New   England 

ant  V,  Fink,  75  Iowa  516;  Fritzler  ».  Telephone  Co.,  72  Conn.  617;  Branson 

Robinson,  70  Iowa  500;  Clute  v,  Frasier,  v,  Studabaker,  133  Ind.  147;  Wilstach  v, 

58  Iowa  268;  Balch  v,  Ashton,  54  Iowa  Heyd,  122    Ind.  574;    Louisville,  etc., 

123;  Harwood  v,  Toms,  130  Mo.  225;  R.  Co.  «/.  Wood,  113  Ind.  544;  Kenney  f. 

Mertens  r.  Roche,  39  N.  Y.  App.  Div.  Wells,   23    Ind.    App.   490;    Harwood 

398.  r.   Toms,    130    Mo.    225;    Vaughn    r. 

8.  Lake  Erie,  etc.,  R.  Co.  v.  Acres,  Fisher,  32  Mo.  App.  29;  Stix  v,   Mai- 

108  Ind.  548;  Diggs  V,  Way,  22   Ind.  thews,  75  Mo.  96;  Keyes  v.  Minneapo- 

App.   617;    Anderson    Foundry,    etc.,  lis,  etc.,  R.  Co.,  36  Minn.  290;  Laverty 

Works  V,   Myers,    15   Ind.  App.  385;  v.    Woodward,    16    Iowa    i;   Blum   v, 

Peteler  Portable  R.  Mfg.  Co.  v.  North-  Whitworth,  66  Tex.  350;  Southern  Pac. 

western  Adamant.  Mfg.  Co.,  60  Minn.  R.  Co.  v.   Kennedy,  9  Tex.  Civ.  App. 

127;  Lockwood  V.  Quackenbush,  83  N.  232.     See  also  Drury  v,   Newman,  99 

Y.  607;   Salisbury  v.  Howe,  87  N.  Y.  Mass.  256;  Pillars  v,  McConnell,   141 

128;  Andrews  v.  Bond,  16  Barb.  (N.  Y.)  Ind.  670;   German-American  Bank  v, 

633;  Peck  V.  Root,  5  Hun  (N.  Y.)  5^50;  Daly,  88  Hun  (N.  Y.)  608;  Moquist ». 

Kuehn  v.  Wilson,   13  Wis.   104.     See  Chapel,  62  Minn.  258;  Slack  v,  Lyon, 

also  Callaway  v.  Mellett,  15  Ind.  App.  9  Pick.  (Mass.)  65.    See  further  Bu- 

366;  Haynes  v,  McKee,  (N.  Y.  City  Ct.  chanan  v.  State,  106  Ind.  251,  and x«/ra, 

Gen.  T.)  18  Misc.  (N.  Y.)  361;  Willard  V.  2.  As  to  Nature  of  Action  or  Smt. 

V.  Doran,  etc.,  Co.,  48  Hun  (N.  Y.)  10.  Brink  v,  Reid,  laa  Ind.  257« 
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case  may  be,  the  same  character  will  be  given  by  the  appellate 
court.* 

4.  As  to  Lwues.  —  Where  a  cause  has  been  tried  upon  the 
theory  that  the  pleadings  are  at  issue,'  or  that  a  particular  issue 
is  made  by  the  pleadings,'  or  where  an  issue  is  tacitly  accepted 
by  all  parties  as  properly  presented  for  trial  and  as  the  only  issue,-* 
the  appellate  court  will  proceed  upon  the  same  theory.  And 
when  the  record  shows  that  the  defendant  elected  to  stand  on 
one  of  two  inconsistent  defenses,  but  the  issue  on  the  other 
defense  was  the  one  really  tried,  the  latter  issue  alone  will  be 
considered  on  appeal.' 

6.  That  Certain  Facts  Are  XTncontroyerted.  —  When  a  cause  is 
tried  upon  the  theory  that  certain  facts  exist,*  even  though  they 

1.  McAbee  v,  Randall,  41  Cal.  136;  4.  Holman  v,  Boston  Land,  etc.,  Co., 

Anderson  Bldg.,  etc.,  Assoc,  v.  Thomp-  8  Colo.  App.  282;  Denver,  etc.,  R.  Co. 

son,  88  Ind.  405;  Wilson  v.  Carpenter,  v.   Pulaski   Irrigating  Diicn    Co.,    11 

62  Ind.  495:  Gaff  v,  Greer,  88  Ind.  122;  Colo.   App.  41;  Carver  v.  Carver,  97 

Hancock  v,  Fleming,  85  Ind.  571.  Ind.  497;  Dormoy  v.  Knower,  55  Iowa 

An  Answer  Trsat^  as  a  Cross-bUI  by  722;  Epperson  v.  Postal  Tel.  Cable  Co., 

the  court  below  and  by  the  parties  will  155  Mo.  346;  Querbach  v.  Arnold,  55 

be  so  considered  on  appeal.     Davis  v.  Mo.  App.  286;  Seckinger  v.   Philibert, 

Cook,  65  Ala.  617.  etc.,  Mfg.  Co.,  129  Mo.  590. 

S.  Spiers   v,    Duane,    54   Cal.    176;  Ismia   of  Contributory   VagUgenoe. — 

Green  v.  Lake  Superior,  etc..  Fuse  Co.,  Where  both  parties  have  without  objec- 

46  Cal.  408;  Cave  v.   Crafts,  53  Cal.  tion  tried  a  case  for  personal  injuries 

135;  Toulouse  V,  Burkett,  2  Idaho  266;  as  if  upon  issue  joined  upon  the  plea 

Wire  V,  Foster,  62  Iowa  114:  Warsaw  of   contributory  negligence,   although 

V.   Dunlap,    112   Ind.   576;   Young    v.  the  record  shows  no  other  plea  than  the 

Glascock,   79  Mo.   580;    Edmonson  v,  general  issue,  the  appellate  court  will 

Phillips,   73  Mo.   57;  Howell  v,  Rey-  review  the   rulings  of  the  trial  court 

nolds  County,  51  Mo.  154;  Bowman  v,  as  if  such  issue  had  been  specifically 

Stiles.  34  Mo.  141;  Dumas  v,  Abies,  20  pleaded.     Richmond,   etc.,   R.   Co.   v, 

S.  Car.  589.  Farmer,  97  Ala.  141.     Compare  Hyatt 

If  Um  Plaintiif  Vegleeted  to  Seply  to  v.  Hannibal,  etc.,  R.  Co.,  19  Mo.  App. 

new  matter  set  up  in  the  answer,  but  287,  where  it  was  held  that  the  mere  in- 

the  cause  proceeded  as  if  the  reply  had  troduction  of  evidence  without  objec- 

been   duly  made,   the  objection   that  tion    on    the  subject  of  contributory 

there  was  no  reply  cannot  be  urged  negligence  did  not   make  an  issue  in 

on  appeal.    Meader  v.  Malcolm,  78  Mo.  the  absence  of  averments  in  the  plead- 

550;    Heath   v.    Goslin,   80    Mo.    310;  ing    or    instructions    based    on    such 

Chouteau  v.  Gibson,  76  Mo.  50;  Hens-  evidence;  and  Indiana,  etc.,  R.  Co.  v. 

lee  V.  Cannefax,  49  Mo.  295.    See  also  Quick,   109  Ind.  301,  where  the  court 

article  Replications  and  Replies,  vol.  said:  "  If  counsel  choose,  and  are  per- 

18.  p.  650,  note  2.  mitted  by  the  nisi  prius  court,  to  try  a 

3.  Horton  V.  Dominguez,  68  Cal.  642;  cause   upon  a  theory  outside  of  any 

Tulley  V.  Tranor,  53  Cal.  274;  Drury  issue  formed  by  the  pleadings,  it  does 

V.   Newman,   99  Mass.   256;  Keely  v,  not  follow  that  the  cause  must  be  re- 

Thuey,   143  Mo.  423;  Young  v,  Glas-  viewed   in  this  court  upon   the  same 

cock,   79  Mo.  579;  Snreeney   v.   Great  theory;  on  the  contrary,  such  a  trial  is 

Falls,  etc.,  R.  Co.,  11  Mont.  523;  Salis-  mistrial,  and  cannot   be  sustained  by 

bury  V.   Howe,  87  N.  Y.  128;  Vaugh  this  court,  except  perhaps  in  a  case  in 

Mach.  Co.  V,  Quiniard,  37  N.  Y.  App.  which  a  palpably  just  conclusion  has 

Div.  368;  German-American   Bank   v,  been  reached   upon  the  real  merits  of 

Daly,  88  Hun  (N.  Y.)  608;  Munroe  v.  the  cause." 

Potter,  65  Vt.  234.     See  also  Williams  5.  Smith  v,  Culligan,  74  Mo.  387. 

V,  Hayes,  20  N.  Y.  58;  Heaton  v.  Nor-  6.  People  t^.  Jones,  20  Cal.  51;  Ameri- 

ton  County  State  Bank,  5  Kan.  App.  can  Tiust,  etc..  Bank  v,  Gueder,  etc., 

498;  Stuart  V.Lin e,z I  Pa.  Super.  Ct.  345.  Mfg.  Co.,  150  111.  336;  Shook  v,  Proc- 
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are  put  in  issue  by  the  pleadings,'  their  existence  will  be  assumed 
on  appeal. 

6.  Ab  to  Damages  Becoverable.  —  Where  a  cause  has  been  tried 
by  both  parties  upon  a  certain  theory  as  to  the  measure  *  or 
character  *  of  the  damages  recoverable,  if  any,  a  diflferent  conten- 
tion will  not  be  entertained  by  the  appellate  court. 

7.  As  to  Law  of  Case.  —  When  parties  consent  to  try  their  case 
upon  a  certain  theory  of  what  the  law  is,  though  it  be  erroneous, 
they  cannot  complain  of  a  result  which  is  correct  according 
to  that  theory.* 

8.  As  to  Borden  of  Proof.  —  A  party  who,  with  the  acquies- 
cence of  his  adversary,  assumes  the  burden  of  proof  of  an  issue 
will  be  held  to  that  position  on  appeal.^ 

tor,  27  Mich.  349;  Fearey  v,  O'Neill,  104  Mo.  105;  Holmes  v.  Braidwood,  82 

149  Mo.  467;  Biay  v.  Seligman,  75  Mo.  Mo.  610;  Corn  t/.  Cameron,  19  Mo.  App. 

31;     Walker    v,   Owen,    79    Mo.   563;  573;    Davis    v.    Brown,    67    Mo.   313; 

Holmes  v.  Braidwood.  82  Mo.  610;  Mc-  Bettes  v,  Magoon,  85  Mo.  580;  Whet- 

Kinney  v,  Guhman,  38  Mo.  App.  344;  stone  v.  Shaw,  70  Mo.  575.     See  also 

Goldstein  v.  Winkelman,  28  Mo.  App.  Cox  v,  Jeffries,  73  Mo.  App.  412. 

432;  Fell  ».  Rich  Hill  Coal  Min.  Co.,  23  New  York.  —  Geneva,  etc.,  R.  Co.  v. 

Mo.  App.  216;   Hufl  V,  Thurman,  78  New  York  Cent.,  etc.,   R.  Co.,  163  N. 

Mo    App.  635;  Drucker  v.  Manhattan  Y.   228;    Heimburg  v.    Manhattan    R. 

R.  Co.,  106  N.  Y.  157;  Walls  v.  Camp-  Co.,  162  N.  Y.  352;  Stockton  v.  Rogers, 

bell,  125  Pa.  St.  346;  Crawford  V.  Pyle,  (Supm.   Ct.  App.  T.)  17  Misc.  (N.  Y.) 

190  Pa.  St.  263;  Davis  e/.  Ross,  (Tenn.  138.    See  also  Martin  v.  Home  Bank, 

Ch.  1898)  50  S.  W.  Rep.  650;  McMillan  160  N.  Y.  190;  Vann  v.  Rouse,  94  N. 

V,  Watauga  Bank,  (Tenn.  Ch.  1895)  35  Y.  401. 

S.   W.   Rep.  765;  Jones  r.  CuUen,  100  **  Counsel  will  not  be  permitted  to 

Tenn.  i;  Keep  Mfg.  Co.  v,  Moore,  ti  invite  error  on  the  trial  and  then  assign 

Lea  (Tenn.)  289,  where  it  was  assumed  such  error  for  a  reversal  of  the  judg- 

that  the  plaintiff,  a  receiver,  had  ob-  ment."     Guntley  z/.  Staed,  77  Mo.  App. 

tained  leave  of  court  to  sue.  155. 

1.  Wines  v.  New  York,  70  N.  Y.  613.  Theery  of   Assignability   of  Claim. — 

2.  N.  K.  Fairbank  Co.  v,  Nicolai,  167  Where  a  case  was  tried  upon  the  theory 
111.  242;  Cleveland,  etc.,  R.  Co.  v,  thai  the  claims  upon  which  the  plain- 
Stephens,  74  111.  App.  586;  Tuers  v.  tiff  sued  as  assignee  were  assignable, 
Tuers.  100  N.  Y.  196;  New  York,  etc.,  it  was  held  that  the  defendant  could 
R.  Co.  V.  Estill,  147  U.  S.  SQi.  not  contend  on  appeal  that  the  claims 

8.  Leavenworth,  etc.,  R.  Co.  v.  Cur-  arose  out  of  tort  and    were  therefore 

tan,  51  Kan.  432,  where,  in  an  action  not  assignable.      Douglas   v.    Kansas 

for  maintaining  a  nuisance,  it  was  as-  City,  147  Mo.  428. 
sumed  by  the  parlies  that  the  nuisance        That  Contribatory  Nogligeooe  Wm  Not 

was  permanent,  and,  damages  having  Impatable.  —  In  a  suit  by  a  husband  for 

been  awarded  on  that  theory,  the  ap-  the  loss  of  services  of  his  wife  en  ac- 

pellate  court  declined  to  consider  the  count  of  an  injury  caused  by  the  negli- 

nuisance  as  temporary.     See  also  Scott  genceof  the  defendant,  it  was  assumed 

V.  Nevada,  56  Mo.  App.  189.  a  similar  by  the  parties  thai  contributory  negli- 

case,  and  Wright  v.  Sanderson,  20  Mo.  gence  of  the  wife  would  defeat  a  re- 

^PP*  534*  covery,  and  the  case  being  submitted 

4.  Indiana.  —  Graham  v,  Nowlin,  54  to  the  jury  upon  that  theory  a  verdict 

Ind.  389.  was  returned  in  favor  of  the  defendant. 

Michigan.  — See   Detroit   Motor  Co.  It  was  held  that  the  plaintiff  could  not 

V.  Detroit  Third  Nat.  Bank,  iii  Mich,  urge  upon  appeal  that  as  a  matter  of 

407.  law  his  wife's  contributory  negligence 

Minnesota.  —  Davis  v.  Jacoby,  54  could  not  be  imputed  to  him.  Hick- 
Minn.  146;  Earl  Fruit  Co.  v.  Thurston  man  v.  Nassau  Electric  R.  Co.,  41  N. 
Cold  Storage,  etc.,  Co.,  60  Minn.  351.  Y.  App.  Div.  629. 

Missouri.  —  Tomlinson    v.    Ellison,        5.  Benjamin  v.  Shea,  83   Iowa  592; 
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9.  How  Theory  of  Trial  Ascertained.  —  Usually  the  theory  of  the 
trial  is  disclosed  by  the  request  for  instructions  to  the  jury*  or 
by  the  instructions  given  without  objection.*  But  the  appellate 
court  will  consider  any  pertinent  circumstance  shown  by  the 
record,  such  as  the  form  of  objections  to  evidence  '  or  the  absence 
of  such  objections,"*  the  fact  that  the  action  was  begun  by  an 
attachment  of  the  body,*  the  form  of  the  defense  pleaded,*  the 
character  of  the  evidence  introduced,*^  the  statements  of  counsel 
on  the  trial  *  or  in  the  briefs  filed  •  or  arguments  made  *•  on 
appeal,  or  statements  in  the  assignments  of  error.'* 

MusBer  I'.  Maynard,  55  Iowa  197;  Den-  ence  of  mutual  consent  10  the  theory 

ton  V,  Chicago,  etc.,  R.  Co.,  52   Iowa  indicated  by  the  evidence. 

161;  Stewart z'.  Outhwaite,  141  Mo.  570.  5.  Metropolis  Mfg.  Co.  r.  Lynch,  68 

See  also  Jandt  v,  Bronk,  88  Iowa  633.  Conn.  469. 

1.  Cleveland,  etc.,  R.  Co.  V.Stephens,  6.  Kunz  v.  Ward,  28  Kan.  132;  Car- 
74  lil.  App.  586;  N.  K.  Fairbank  Co.  son  v.  Smith,  133  Mo.  606.  See  also 
V.  Nicolai,  167  111.  242;  Louisville,  etc..  Gaff  v.  Greer,  88  Ind.  122. 

R.  Co.  V.  Wood,  113  Ind.  544;  Leaven-        7.  Cleveland,  etc..  R.  Co.  r.  Stephens, 

worth,  etc.,  R.  Co.  v.  Curtan,  51  Kan.  74  III.  App.  586;  Tibbet  v,  Zurbuch,  22 

432;    Horgan  v.   Brady,  155   Mo.  659;  Ind.  App.  354;  Dormoy  v.  Knower,  55 

Smith  f.  Spaulding.  40  Neb.  341;  Mat-  Iowa  722;  Leavenworth,   etc.,   R.  Co. 

thews  V,  Matthf>ws,  133  N.  Y.  681,  45  v,  Curtan,   51   Kan.  432;  Davis  v.  Ja- 

N.  Y.  St.   Rep.  842;    Vann   v.  Rouse,  coby,  54  Minn.  146;  Smiih  r.  Culligan, 

94  N.  Y.  401.    See  also  Haynes  v.  Mc-  74  Mo.  387;  Witascheck  z^.   Glass,  46 

Kee,  (N.  Y.  City  Ct.  Gen.  T.)  18  Misc.  Mo.  App.  209;  New  York,  etc.,  R.  Co. 

(N.  Y.)  361;  Walker  v.  Owen,  79  Mo.  v.  Estill,  147  U.  S.  615.     Cofttra  where 

563.  the  evidence  was  admissible  on  either 

2.  Wichita,  etc.,  R.  Co.  v.  Kennedy,  theory,  under  the  issues  made  by  the 
8  Kan.  App.  541;  Peteler  Portable  R.  pleadings.  Sanford  v.  American  Dist. 
Mfg.  Co.  V.  Northwestern  Adamant  Tel.  Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
Mfg.   Co.,  60  Minn.    127;  Davis  t^.  Ja-  Y.)  94. 

coby.  54  Minn.  146;  Harper  v,  Morse,  8.  Moquist  v.  Chapel,  62  Minn.  258; 

114  Mo.  321:  Smith  :/.  Culligan,  74  Mo.  Lockwood  v.  Quackenbush,  83  N.  Y. 

387;  Vann  V.  Rouse,  94  N.  Y.  401;  Car<  607;  Cunningham  v.  East  River  Elec- 

son  V.  Smith,  T33  Mo.  606;  Crawford  v,  trie  Light  Co.,  60  N.  Y.  Super.  Ct.  282. 

Pyle,  190  Pa  St.  263;  Kuebn  t/.  Wilson,  Contra    where    an    alleged    statement 

13  Wis.  109.  or  admission  was  not  made  a  matter 

3.  Matthews  v.  Matthews,  133  N.  Y.  of  record  and  is  denied.  Stewart  v, 
6;q.  45  N.  Y.  St.  Rep.  842.  Cooley,  23  Minn.  347. 

4.  Fox  V,  Davidson,  36  N.  Y.  App.  9.  Kenneyr.  Wells,  23  Ind.  App.  490. 
Div.  159,  holding,  however,  that  in  the  10.  Holman  v.  Boston  Land,  etc.,  Co., 
particular  case  the  record  showed   an  8  Colo.  App.  286. 

objection  sufficient  to  lebui  an  infer-        11.  Gaff  v.  Greer,  88  Ind.  127. 
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I  Tebeatb  — 1.  Threats  with  Intent  to   Extort   or  Compel  — 

a.  Threats  to  Accuse  of  Crime  —  (i)  IndicUnent  —  (»)  oenoni 
Bnlo  M  to  Charging  Oflbnio.  —  An  indictment  for  threatening  to 
accuse  of  crime  for  the  purpose  of  extortion,  or  to  compel  an  act 
against  the  will  of  the  person  threatened,  should  state  the 
offense  charged  with  such  a  degree  of  certainty  and  in  such  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  was  intended.^  In  such  an  indictment,  as  in  all  others, 
facts  must  be  averred  which  in  the  eyes  of  the  law  constitute  the 
crime  charged.'  The  rule  applies,  as  in  case  of  all  indictable 
offenses,  that  every  fact  material  to  the  offense  charged  and 
necessary  to  constitute  the  crime  should  be  stated  with  such 
clearness  and  certainty  as  to  enable  the  accused  to  know  exactly 
with  what  he  is  charged.*  Whether  the  description  of  the 
offense  charged  is  so  plain  that  its  nature  can  be  easily  under- 
stood by  the  jury  must  depend  on  whether  it  is  described  with 
at  least  a  reasonable  degree  of  certainty,  using  the  term  "cer- 
tainty" in  its  common-law  sense.** 

OoqjimetlTa  ATorment  m  to  Throati  to  Aoouo  and  Throati  to  I^jnro  Proportf. 
—  It  has  been  held  that  under  a  statute  making  it  a  crime  to 
threaten  to  accuse  another  of  a  crime  or  to  do  any  injury  to  the 
property  of  another,  an  indictment  averring  threats  to  accuse  of 
crime  and  threats  to  injure  property  with  intent  to  extort  is  not 
bad  for  duplicity,  in  accordance  with  the  rule  that  in  such  stat- 
utes making  different  acts  of  a  crime  and  stating  the  acts  dis- 
junctively, all  of  the  acts  may  be  set  out  in  the  indictment  in 
conjunctive  form.* 

(b)  ATormant  as  to  Orima  of  Whleh  Aooniation  Thraatanad  —  In  OanaraL  — 
The  indictment  should  state  the  crime  of  which  the  accusation 
was  threatened,  but  such  crime  need  not,  it  would  seem,  be  set 
out  with  technical  accuracy.*     It  has  been  held  that  the  require- 

1.  Rank  v.  People,  So  lU.  App.  40;        2.  Rank  v.   People,  80  III.  App.  40, 

State    V.    McGIasson.    88    Iowa    667;  in  which  case  it  was  held  that  an  in- 

Elliolt  V.  Slate,  36  Ohio  Si.  318.  diciment  averring  that  the  defendant 

Indictmant  Held  Insnffieiant.  —  In  State  did  "  verbally  and  malicioasly  threaten 

V,    McGIasson,    88   Iowa   667,   an    in-  to  accuse  the  said  J.  H.  A.  of  a  certain 

dictment  charged   that   the  defendant  misdemeanor,   to   wit,   selling  intoxi- 

threatened  "  by  verbal  communication  eating  liquors  without  then  and  there 

to  C.  that  it  would  not  be  good  for  her  having  a  legal  license  to  keep  a  dram- 

if  she  instituted  bastardy  proceedings  shop,  with  intent  to  extort  money  from 

against  him,      *     *    •      vrith   intent  the  said  J.  H.  A.,"  etc.,  was  not  snffi- 

then  and  there,  by  means  of  said  threat,  cient,  as  the  act  of  which  a  charge  was 

to  compel  the  said  C.  not  to  commence  threatened  did  not  constitute  a  crime 

said  bastardy  proceedings,   the  same  or  misdemeanor, 
being  against  the  will  of  the  said  C.*'        S.  State  v,  Ullman,  5  Blinn.  13. 
It  was  held  that  this  did  not  charge  an        4.  Rank  v.  People,  80  III.  App.  40. 
offense  under  Code  Iowa  1873.  §  3871        6.  State  v,  Lewis,  96  Iowa  286,  citing^ 

(Code  1897,  %  \l(^l)*  prohibiting  threats  State  v.  Barrett,  8  Iowa  539,  and  State 

to  accuse  a  person  of  a  crime  or  to  do  v.  Banghman,  20  Iowa  498.    See  also 

any  injury  to  his  person  or  property,  article     Indictments,     Informations, 

since  it  did  not  charge  a  threat  of  either  and  Complaints,  vol.  10,  p.  536  et  teq, 
kind  within  the  meaning  of  the  statute.        6.  Com.  v.  Murphy,  12  Allen  (Mass.) 
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ment  that  a  defendant  is  entitled  to  a  full,  formal,  and  substantial 
description  of  his  offense  is  complied  with  when  the  indictment 
sets  out  the  exact  words  used  by  the  defendant.^ 

Averment  in  Language  of  Statnte.  —  Although  a  description  of  the 
offense  charged  in  the  language  of  the  statute  may  be  sufficient 
where  the  criminality  of  the  act  of  which  a  charge  was  threatened 
appears  from  the  words  of  the  statute,*  yet  where  the  language 
of  the  statute  does  not  of  itself  describe  the  act  or  acts  consti- 
tuting the  offense  it  has  been  held  requisite  to  supplement  the 
words  of  the  statute  with  a  description  of  the  crime.' 

(o)  Averment  as  to  Person  Against  Whom  Threat  Direoted.  —  An  indict- 
ment for  threatening  to  accuse  of  a  crime  must  state  against 
whom  such  threat  is  directed.** 

Threat  Hade  to  Third  Person.  —  Where  it  is  legally  sufficient  that  a 
threat  be  made  to  a  third  person  with  intent  that  it  should  be 
communicated  to  the  person  threatened,  the  fact  that  it  was  so 
made,  with  the  name  of  such  third  person,  should  be  averred  in 
the  indictment.* 

(d)  Averment  of  Innooenoe  of  Party  Threatened.  —  An  indictment  for 
maliciously  threatening  to  accuse  one  of  a  crime  or  immorality 
with  the  intent  to  extort  money  from  him  need  not  allege  that 
the  party  against  whom  the  threat  was  made  was  innocent  of  the 
crime  or  immorality  of  which  the  defendant  threatened  to  accuse 
him,  the  guilt  or  innocence  of  the  person  threatened  being 
immaterial.* 

(e)  Averment  as  to  Charaoter  of  Threat  —  In  General.  —  The  character 
of  the  threat  complained  of  should  be  set  forth,  so  that  it  may 
be  seen  whether  a  substantial  threat  was  really  made  and  if  so 
what  it  was  —  whether  of  any  particular  injury  or  crime.'' 

449;   Com.  V,  Philpoi,   130  Mass.  59;  8.  Com.  v.  Goodwin,  122  Mass.  19. 

Mann  v.  Stale,  47  Ohio  St.  556.     See  8.  Rank  v.  People,  80  111.  App.  40; 

also  Rank  v.  People,  80  111.  App.  40;  Mann  t^.  State,  47  Ohio  St.  556.     Sec 

Cohen  v.  State,  37  Tex.  Crim.  118.  also  Cohen  v.  Stale,  37  Tex.  Crim.  118. 

••  It  is  not  necessary  that  an  indict-  4.  State  v.  Waite,  loi  Iowa  377  [cit^ 

ment     ♦    ♦    *     should   set  out   with  I'n^  Stale  z'.  Brownlee,  84  Iowa  473,  and 

technical  accuracy  the  crime  or  offense  Kessler  v.  State,  50  Ind.  229].  in  which 

of  which  the  defendant  is  alleged  to  case  the  indictment  charged  that  the 

have  threatened  to  accuse  another  per*  defendant   did  maliciously  "  threaten 

son.     If  such  a  rule  were  adopted  it  verbally  to  accuse  one  D.  P.  Andrus, 

would  defeat  the  operation  of  the  slat-  then  and  there  being,'*  and  described 

ute  in  many  cases  which  would  clearly  the  threat  and  its  purpose  to  compel 

come  wiihin  ihe  mischief  which  it  is  Andrus   to   make  an  affidavit  against 

designed  to  remedy.*'  Com.  v.  Murphy,  his  will.     It  was  held  ihat  such  indict- 

12  Allen  (Mass.)  449.  ment  clearly  indicated  for  whom  the 

1.  Com.  V.  Murphy,  12  Allen  (Mass.)  threat  was  intended,  and  that  it  was 

449;  Com.   V,    Philpot,    130  Mass.   59.  within  the  hearing  of  Andrus 

In  the  latter  case  the  words  used  by  5.  Kessler  v.  State,  50  Ind.  229. 

the  defendant  were  not  set  out  in  the  6.  State  v,  Debolt,  104  Iowa  105,  aV- 

indictment,   but  their  substance   was  ing  State  v,  Waite,  loi  Iowa  377;  Kess- 

stated  with  sufficient  certainty  to  com-  ler  v.  State,  50  Ind.  229. 

ply  with  the  statutory  provisions  and  7.  People  7/.  lones,  b2  Mich.  304. 

to  inform  the  defendant  of  the  charge  Threat  to  Prefer  Charges  in  Court.  —  It 

against  him.  has   been  held  that  an  indictment  or 
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(f)  VooMiity  to  8ot  Out  Threatening  Words.  —  The  indictment  need 
not,  it  seems,  set  out  the  threatening  words  used,  it  being  suffi- 
cient to  set  out  the  threat  in  general  terms.  ^ 

(g)  Averment  that  Threat  Was  Verbal  or  Written*  —  Under  a  statute 
making  it  an  offense  to  threaten  to  accuse  "either  verbally  or  by 
any  written  or  printed  communication/*  it  has  been  held,  on  the 
ground  that  threats  might  be  made  in  other  ways  than  those 
specified,  that  an  indictment  for  such  offense  will  be  bad  if  it 
contains  no  averment  that  tlie  threats  charged  were  made  either 
verbally  or  by  a  written  or  printed  communication.? 

(h)  Averment  of  Intent — In  General.  —  The  intent  with  which  the 
threats  were  made  must  be  alleged.' 

(2)  Instructions  —  Instrnction  that  Intent  Host  Be  Strictly  Proven.  — 
On  the  trial  of  an  indictment  for  threatening  to  accuse  a  person 
of  a  crime  with  the  intent  to  extort  money,  a  charge  to  the  jury 
that  the  intent  with  which  the  act  was  committed  must  be  strictly 
proven  is  improper  and  misleading,  since  circumstantial  evidence 
is  often  held  sufficient.* 

Instnietion  that  It  Will  Be  Suffioient  if  Threat  Formed  Part  of  Inducement.  — 
Under  a  statute  making  it  extortion  for  one  to  obtain  property 
with  the  owner's  consent,  such  consent  being  procured  by  the 
unlawful  use  of  force  or  fear,  it  is  erroneous  for  a  judge  to  instruct 
that  it  will  be  sufficient  if  such  force  or  fear  formed  any  part  of 
the  inducement.* 

information  alleging  in  the  statutory  Com.     v.     Bean,    11     Cush.    (Mass.) 

lanfifuage  th.it  the  defendant  verbally,  414. 

unlawfully,  and  maliciously  threatened  S.  State  v.  Waite,  loi  Iowa  377;  Com. 

to  **  accuse,"  etc.,  of  a  certain  crime  v.  Moulton,   108  Mass.  307;    Com.  v, 

sufficiently  showed  a  threat  to  prefer  Dorus.   108  Mass.  488,  in   which  last 

in  a  court  of  law  charges  against  the  case   it   was   held   that  an  indictment 

person  threatened.     People  ?/.  Frey,  112  which    charged  .the    defendant    with 

Mich.  251.  threatening    to    accuse  another  of   a 

1.  State  V,  Lewis,  96  Iowa  286;  State  crime  with  the  intent'*  by  such  threat" 
V,  O'Mally,  48  Iowa  501;  Com.  v.  to  extort  money  sufficiently  averred 
Moulton,  108  Mass.  307;  Com.  z/.  Dorus,  the  intent  of  the  defendant  to  extort 
io3  Mass.  488.  money  by  the  specific  threat  set  out. 

2.  Robinson  v.  Com.,  loi  Mass.  27,  Averments  as  to  Intent  Held  Sufficient, 
the  court  saying:  *'  In  certain  possible  —  In  Com.  v,  Moulton,  108  Mass.  307, 
positions  of  the  parties,  and  in  connec-  it  was  held  that  an  indictment  for 
tion  with  surrounding  circumstances,  threatening^  to  accuse  a  person  of  a 
acts,  signs,  and  looks  may  be  equally  crime"  with  a  view  and  with  the  intent 
significant  with  words,  and  equally  ef-  to  extort  money  "  from  such  person 
fective  for  the  purpose  of  extorting  sufficiently  averred  that  ihe  intent  of 
money.  But  such  threats  are  not  the  defendant  was  to  extort  money  by 
within  the  terms  of  the  statute.  The  the  threat,  though  the  words  of  the 
woids' either  verbally  or  by  any  written  statute  were  "  with  intent  thereby  to 
or  printed  communication  '  are  part  extort  money.'*  It  was  held  also  that 
of  the  description  of  the  offense;  and  the  word  '*  thereby  •*  was  surplusage 
neither  being  averred  in  the  indict-  and  added  nothing  to  the  meaning,  and 
meat,  no  offense  at  all  is  charged,  that  the  allegation  in  ihe  indictment 
Everything  essential  to  constitute  the  was  fully  equivalent  to  the  sututory 
offense  must  be  alleged,  or  a  con  vie-  phrase.  See  also  State  v,  Waite,  loi 
tion  will  be  ineffectual.*'     Citing  Hop-  Iowa  377. 

kins  V,  Com.,  3  Met.  (Mass.)  460,  Com.        4.  State  v.  Debolt.  104  Iowa  105. 
tf.  Clifford,  8  Cush.  (Mass.)  215.  and        5.  People  v,  Williams,  127  Cal.  81 3. 
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b.  Threats  of  Injury  to  Person  or  Property  —  (i)  Gen- 
eral Requisites  of  Indictment  —  Certainty.  —  An  indictment  charg- 
ing a  threat  of  injury  to  person  or  property  with  the  intent  to 
extort  money  or  to  compel  an  act  against  one's  will  should,  as 
in  the  case  of  an  indictment  for  threats  to  accuse  of  a  crime, 
state  the  ofifense  charged  with  such  certainty  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what 
was  intended.* 

Where  Unneoeseary  to  Charge  Intent  to  Extort.  —  In  an  indictment  for 
maliciously  threatening  to  do  an  injury  to  another  with  intent 
thereby  to  compel  the  one  threatened  to  do  an  act  against  his 
will,  an  intent  to  extort  money  or  pecuniary  advantage  need  not 
be  alleged.* 

(2)  Setting  Out  Words  of  Threat,  —  It  would  seem  sufficient 
to  set  out  the  threat  generally  without  setting  out  the  words 
used.* 

(3)  Averment  of  Intent.  —  The  intent,  being  an  essential  ingre- 
dient of  the  offense,  must  be  alleged.** 

2.  Threats  to  Kill  or  Injure  —  Hanner  of  Charging  Threat.  —  Under  a 
statute  prescribing  a  penalty  for  seriously  threatening  to  take 
life,  the  main  object  contemplated  is  the  act  itself  of  threatening 
to  take  life,  whatever  may  be  the  mode  of  doing  it,  and  in  such 

1.  State  V.  McGlasson,  88  lovra  667.  to  kiU  and  murder*'  another  was  suflB- 
See  also  Elliott  z/.  State,  36  Ohio  St.  318,  cient,  notwithstanding  it  did  not  set 
in  which  case,  upon  objection  that  the  out  the  words  used.  In  this  case  the 
nature  of  the  accusation  or  the  facts  court  said'  "This  is  not  the  allef^a- 
constituting  the  crime  were  not  su£-  tion  of  a  legal  conclusion,  but  of  the 
ciently  stated,  the  court  said:  "We  act  of  defendant,  and  is  sufficient  with- 
may  say  generally  that  it  is  sufficient  out  selling  out  the  words  used.  The 
if  the  indictment  states  the  facts  con-  words  of  the  defendant  were  not  the 
stituting  the  crime  with  certainty  to  a  gist  of  the  offense,  which  is  found  in 
common  intent,  and  that  it  is  not  nee-  the  intention  of  defendant  to  convey 
essary  to  state  the  evidence  to  prove  thereby  a  threat.  The  threat  should 
these  facts."  be  averred,  and  may  be  shown  by  the 

Indictment  Held  Sufficient.  —  In  State  words  used." 

V.  Morgan,  3  Heisk.  (Tenn.)  262,  the  4.  State  &.  Ullman,  5  Minn.  13,  where 

indictment  charged  that  the  defendant  an  indictment    charging  that  threats 

"did  maliciously  threaten  O.  G.   M.  were  made  "  to  compel"  the  one  threat- 

Broyles  that  he  should  suffer  the  conse-  ened  to  do  a  certain  act,  instead  of 

quences  (meaning  that  he  would  kill  using  the  statutory  expression  "  with 

him,  or  do  him  some  great  bodily  harm,  intent  to  compel"  him  to  do  the  act, 

then  and  there  pursuing  him,  the  said  was  held  to  be  insufficient,  the  court 

Hroyles,  with  a  pistol)  unless  the  said  saying:  "  Where  the  intention  is  made 

Broyles,  against  his  will,  should  leave  a  material  ingredient  in  the  offense,  it 

Smith*sCrossRoadsimmediately;  with  is  always  necessary  to  allege  it,  and 

intent,"  etc.     This  indictment  was  held  although  our  statute  declares  that  the 

sufficient.  words  of  a  statute  defining  a  public 

2.  State  V.  Young,  26  Iowa  122;  offense  need  not  be  strictly  pursued  in 
State  V.  Todd,  (Iowa  1900)  82  N.  W.  the 'ndictment,  but  other  words  convey- 
Rep.  322;  Stale  v.  Waite,  loi  Iowa  ing  the  same  meaning  may  be  used, 
377.  yet  in  this  case  not  only  are  the  words 

3.  State  V,  O'Mally,  48  Iowa  501,  '  with  intent,'  used  in  defining  the 
wherein  it  was  held  that  an  indictment  offense,  omitted  entirely,  but  there  are 
charging  that  the  defendant  did  "wil-  no  others  of  any  kind  or  meaning  used 
fully  and  maliciously  verbally  threaten  instead." 
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case  it  would  seem  to  be  sufficient  for  the  indictment  to  charge 
that  the  defendant  "did  then  and  there  unlawfully,  feloniously, 
and  seriously  threaten  to  take  the  life  of*  a  person  named.^ 

Avermnit  of  Intantion  to  Sxoouto  Throat.  —  It  has  been  held  that  an 
indictment  charging  a  defendant  with  threatening  serious  bodily 
injury  to  another  should  aver  that  the  defendant  had  a  serious 
intention  of  executing  such  threat,  and  should  also  allege  the 
manner  and  force  with  which  the  threatened  injury  was  to  be 
inflicted.* 

3.  Threats  to  Commit  Crime  Against  Property  —  Avonaont  of  Intont. 
—  An  indictment  or  information  charging  the  defendant  with 
threatening  to  commit  a  crime  against  the  property  of  another 
should  aver  an  unlawful  and  criminal  intent.' 

n  Thssatekivo  Lettbbb  —  1.  Venue.  —  The  general  rule  is 
that  the  venue  in  a  prosecution  for  sending  a  threatening  letter 
may  be  laid  in  the  county  where  the  letter  was  received.* 

2.  Indictment  —  a.  Gep^eral  Requisites  — DeflnitonoM  and  Cor- 
teintj.  —  In  an  indictment  for  sending  a  threatening  letter  for  the 
purpose  of  extortion  it  has  been  held  that  certainty  to  a  certain 
intent  in  general  is  all  that  is  required ;  but  everything  which  is 
necessary  to  constitute  the  offense  should  be  charged  or  should 
appear  by  necessary  implication.^ 

Bibot  of  Miitako  in  Dotoribing  Offenaa  m  Bztortion.  —  Where  an  informa- 

1.  Tynes  v.  State,  17  Tex.  App.  123,  By  Whom  Domand  of  Xonoy  Was  Kade. 
citing  McFain  v.  State,  41  Tex.  385;  — An  indictment  for  sending  a  threat- 
Longley  v.  State,  43  Tex.  490,  and  Bale  ening  letter  demanding  money  should 
V,  State,  I  Tex.  App.  58.  distinctly  show  by   whom  the   money 

2.  Tindalev.  State,  (Tex.  C rim.  1899)  was  demanded.  Rex  v.  Dankley,  i 
51  S.  W.  Rep.  373.  Moody  90. 

8.  Hewitt  V.  Newburger,  141  N.  Y.  Offonse  Dodndble  by  Booettary  ImpUoa- 

538.  tion.  —  In  Slate  v.  Harper,  94  N.  Car. 

4.  People  V,  Griffin,  3  Barb.  (N.  Y.)  ^36,  the  indictment  charged  the  send- 
427;  People  V,  Rathbun,  21  Wend.  (N.  ing  of  a  threatening  letter  and  set  out 
Y.)  509;  Rex  r.  Gird  wood,  i  Leach  C.  such  letter,  from  which  it  was  deduci- 
C.  143,  2  East  P.  C.  1120;  Esser'sCase,  ble  by  necessary  implication  that  the 
2  East  P.  C.  1125.  defendant  had  threatened  to  indict  the 

Profocatioii  In  Ooimty  in  Whleh  Letter  prosecuting  witness  for  an  offense  pun- 

Was  XaUed.  —  In  Landau  v.  State,  26  ishable  by  imprisonment,  and  that  such 

Tex.  App.  580,  it  was  shown  by  the  letter  was  sent  with  a  view  and  intent 

evidence  that   the  letter  was   sent   in  to  extort  money.     It  was  held,  upon  a 

B  :xAr  county,  Texas,  by  being  posted  motion  to  quash  the  indictment,  that  a 

at  San  Antonio,  in  such  county.    It  was  criminal  offense  within  the  contempla- 

held  that  the  offense  of  sending  was  tion  of  the  statute  against  threatening 

therefore   complete  in   Bexar  county,  letters  was  sufficiently  charged, 

and  that  the  venue  of  the  offense  was  Averment  of  Defendant's  Connection  with 

in  that  county,  and  not  in  Collin  county  Paper  in  Whidh  Names  of  Bad  Debtors 

to  which  the  letter  was  sent.  Were  PnbUahed.—  In  State  v.  McCabe, 

5.  State  V.  Harper,  94  N.  Car.  936.  135  Mo.  450,  it  was  held  that  an  infor- 
See  also  Ditzler  v.  State,  4  Ohio  Cir.  mation  charging  threats  by  the  defend- 
Ct.  551,  2  Ohio  Cir.  Dec.  702.  ant  to  pul)lish  a  debtor's  name  in  a 

As  to  the  degree  of  certainty  required  paper  known  as  '*  The  Claimant,'*  pub- 

in  indictments  and  informations  gen-  lished  by  *'  The  Claimant  Agency,"  as 

erally,  see  article  Indictments,  Infor-  being  a  bad  debtor  need  not  allege  the 

MATiONS,  AND  COMPLAINTS,  vol.  lo,  p.  connection  of  the  defendant  with  such 

473.  paper,  nor  the  character  of  the  paper. 
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tion  charges  that  the  defendant  sent  a  threatening  letter  for  the 
purpose  of  extorting  money,  the  fact  that  such  information 
improperly  describes  the  crime  as  "  extortion  "  in  the  general 
designation  of  the  offense  with  which  the  accusation  opens  will 
not  subject  it  to  the  objection  that  it  attempts  to  charge  two 
offenses,  but  the  objectionable  word  may  be  disregarded  as 
surplusage.* 

•  b.  Description  OF  Letter  —  Nature  of  Threat  —  vaoeMity 

to  Set  Out  Letter.  —  As  a  general  rule,  it  would  seem  that  the  indict- 
ment should  set  out  the  letter  itself  in  Iubc  verbal  in  order  that 
the  court  may  judge  whether  such  letter  falls  within  the  purview 
of  the  respective  statutes.* 

]>eioriptioii  of  Inttmment  Sni&oieBt  under  Ezpreei  Statute.  —  But  under  a 
statutory  provision  that  where  it  is  necessary  to  make  an  aver- 
ment as  to  any  instrument  it  is  sufficient  to  describe  such  instru- 
ment without  setting  out  any  copy  thereof,  it  is  held  unnecessary 
that  the  indictment  should  set  out  a  copy  of  such  letter,  but  it 
will  be  sufficient  if  all  the  facts  necessary  to  constitute  the  offense 
are  set  out  with  particularity,  following  the  language  of  the 
statute.* 

Vatve  of  Threat.  —  As  in  the  case  of  verbal  threats,  it  would 
seem  that  the  nature  of  the  threat  contained  in  the  letter  should 
be  set  out.* 

ATerment  of  Offtikse  of  Whleh  Charge  Threatened.  —  The  indictment  should 
allege  the  specific  offense  which  the  letter  threatens  will  be 
charged  against  the  party  to  whom  the  letter  is  sent,  and  should 
not  leave  this  to  be  gathered  by  intendment.  It  would  seem 
unnecessary  to  charge  all  the  allegations  necessary  to  make  out 
such  distinct  offense,  but  if  it  is  not  an  offense  eo  nomine  enough 
should  be  stated  to  show  the  particular  offense  threatened  against 
the  party.* 

Deeerlption  of  Property  Demanded.  —  An  indictment  for  sending  a 
threatening  letter  with  the  intent  to  extort  must,  it  seems, 
describe  the  property  demanded  or  obtained.^ 

c.  Averment  as  to  Person  Threatened.  —  The  person  to 
whom  the  threatening  letter  was  sent  and  against  whom  the  threat 

1.  Crime  Erroneously  Deeoribed  as  "  Ez-  6.  Cohen  v.  State,  37  Tex.  Crim.  118, 

tortion."  —  People  t/.  Brennan,  121  Cal.  in  which  case  it  was  held  that  an  indict- 

495.  ment  is  insufficient  if  it  sets  oat  the 

S.  Tynes  v.  State,  17  Tex.  App.  123;  letter,  but  fails  to  allege  the  offense 

Lloyd's  Case,  2  East  P.  C.  1122;  Rex  which  such  letter  threatens  to  charge, 

r.  Hunter,  2  Leach  C.  C.  631.  7.  Rex  v.  Major,  2  Leach  C.  C.  772, 

8.  Lloyd's  Case,  2  East  P.  C.  1122;  2  Easi  P.  C.  11 18.     In  this  case  the  in- 

Tynes  v.  State,  17  Tex.  App.  123,  in  dtctment  charged  that  the  threatening 

which  latter  case  the  court  cited  White  letter  was  sent  with  the  intent  to  extort 

V.  State,  3  Tex.  App.  605;  Horan  v,  and  gain  money.     It  was  held  that  it 

State,  7  Tex.  App.  183;  Hoslceyz/.  State,  could   not    be  supported   by   showing 

QTex.  App.  202,  and  Coulson  v.  State,  that  the  letter  was  sent  to  procure  the 

x6  Tex.  App.  189.  delivery  up  of  a  certain  bill  drawn  by 

4.  State  V,  Stewart,  90  Mo.  507.  the  defendant,  of  which  the  prosecuting 

ft.  See  People  v,  Jones,  62  Mich.  304.  witness  was  the  holder. 
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was  made  should  be  specified.^ 

d.  Averment  of  Sender's  Knowledge  and  Intent  — 

Knowledge  of  Contenti  of  Letter.  —  It  would  seem  that  the  indictment 
should  aver  the  defendant's  knowledge  of  the  contents  of  the 
letter  sent.*  Where  the  offense  defined  by  the  statute  is  know- 
ingly sending  or  delivering  a  threatening  letter,  an  information 
which  charges  that  the  defendant  knowingly  threatened,  etc.,  by 
sending  a  threatening  letter  is  insufficient.* 
ATorment  of  Intent.  —  The  intent  of  the  sender  should  be  alleged.^ 

3.  Questions  for  Jury.  —  The  question  whether  the  letter  con- 
tains the  threat  alleged  is  for  the  jury,  whenever  the  language 
used  in  the  letter  is  such  as  to  admit  of  doubt  on  this  point.* 

m.  Pbosecittiov  fob  Filivo  Affidavits  Accitbivo  of  Csims  — 

Indictment  nnder  Btatntee  Prohibiting  Threatening  Lettere.  —  Under  a  statute 
providing  that  a  person  shall  be  guilty  of  blackmail  if  he  know- 
ingly sends  or  delivers,  with  intent  to  extort  or  gain  any  chattel 
or  money,  any  written  or  printed  communication  accusing  or 
threatening  to  accuse  one  of  a  crime,  an  indictment  will  be  sus- 
tained by  showing  the  filing  of  an  affidavit  charging  the  commis- 
sion of  a  specified  crime.  And  the  indictment  need  not  allege 
or  set  out  a  warrant  based  upon  such  affidavit  or  the  service 
thereof.* 

1.  Rex  V.  Dunkley,  i  Moody  90;  Ref(.  with  a  view  to  extort  money  from  euch 

V.  Jones,  2  C.  &  K.  398.  61  E.  C.  L.  398.  person,  it  is  insufficient  to  charge  that 

See   also  Lloyd's  Case,  2  East  P.  C.  the    defendant    delivered    each   letter 

1 1 22,  according  to  which  it  would  seem  with  a  view  to  extort  money.     Landa 

to  be  sufficient  that  an  indictment  for  v.  State,  26  Tex.  App.  580. 

sending  a   threatening    letter    should  5.  State  v.   Linthicum,   68   Mo.  66; 

state  that  theprisonersentsucha  letter  State  v.  Stewart,  90  Mo.  507. 

*'  directed  to"  the  prosecutor,  without  6.  Jones  v.  State,  7  Ohio  Cir.  Dec. 

expressly  alleginsr    that  the   prisoner  716. 

sent  it  to  the  prosecutor.  Averment  of  Conipiiaey  to  Blaokmall 

S.  Castle  V.  State,  23  Tex.  App.  286;  "by  Filing   an   Affidavit"  Aoenaing  of 

Rex  V.  Gird  wood,  i  Leach  C.  C.  142,  2  Crime.  —  Under  a    statute    making  it 

East  P.  C.  II20.  blackmail   to  accuse  one  of  a  crime 

8.  Castle  v.  State,  23  Tex.  App.  286.  punishable  by  law,  for  the  purpose  of 

Averment  that  Aet  Was  "  Vnlawfolly  "  extorting  money,  it  has  been  held  that 

Bone  Not Eqnivident  to  "Knowingly." —  such  accusation  is  sufficiently  averred 

In  Tynes  fj.  State,  17  Tex.  App.  123,  ii  by  charging  the  defendant  with  having 

was  held  that  an   information  under  conspired  to  commit  the  crime  com- 

the   Penal   Code  of    Texas  [now  Pen.  monly  known  as  blackmailing  by  filing 

Code   1895,   art.   966]   which    charged  an  affidavit  accusing  and  charging  a 

that  the  act  was  "unlawfully**  done  specified  person  with  having  committed 

was  insufficient  to  charge  the  offense,  a  crime  punishable  by  law.    Utterback 

as  "  unlawfully  "    does   not    compre-  v.  State,  153  Ind.  545. 

hend,   and    is    not    equivalent  in  its  Hotion  to  Qnaih*  —  The  obiection  to 

meaning,  to  the  word  "  knowingly."  an   indictment   for  blackmail    that   it 

4.  Landa  v.  State,  26  Tex.  App.  580.  charges  different,  distinct,  and  repug- 
See  also  Slate  v.  Harper,  94  N.  Car.  936.  nant  crimes  and  is  bad  for  duplicity 

Averment  of  Sending  Ininffioient. —  should  be  raised  by  motion  to  ^uash. 
Where  an  indictment  or  information  and  will  be  waived  by  demurring  to 
charges  that  the  defendant  knowingly  the  indictment;  and  the  erroneous  over- 
sent  and  delivered  to  a  specified  person  ruling  of  such  motion,  filed  by  one  only 
a  letter  threatening  to  accuse  the  person  of  several  defendants  jointly  indicted, 
addressed  of  a  certain  offense,  but  is  not  available  to  the  other  defendants. 
charges  only  that  he  sent  such  letter  Jones  v.  State,  7  Ohio  Cir.  Dec.  716. 
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As  to  Computation  of  Time  under  Various  Statutes  and  Rules  Relating 
to  Procedure^  see  the  various  titles  in  this  work  and  consult  the 
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d.  After  Certain  Proceedings^  706. 

Vm  Failube  to  Plead  iv  Time,  707. 

1.  Where  There  Is  No  Pleadings  707- 

2.  Pleading  Filed  Out  of  Time  Without  Leave^  708. 

3.  Waiver  of  Objections^  709. 

CROSS-REFERENCES. 

See  articles  ABATEMENT  IN  PLEADING,  vol.  i,  p.  i; 
AMENDMENTS,  vol.  i,  p.  458;  ANSWEJS^S  IN  CODE 
PLEADING,  vol.  i,  p.  777;  ANSWERS  IN  EQUITY 
PLEADING,  wo\.  i,  p.  863;  DEFAULTS,  vol.  6,  p.  i; 
DEMURRERS  A  T  COMMON  LA  W  AND  UNDER  THE 
CODES,  vol.  6.  p.  292;  DILATORY  PLEAS,  vol.  6,  p.  665; 
DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT, 
vol.  6,  p.  823;  FILING  PLEADINGS  AND  PAPERS,  vol. 
8,  p.  922;  MOTIONS,\o\.  14,  p.  70;  REPLICATIONS  AND 
REPLIES,  vol.  18,  p.  639;  RULES  OF  COURT,  vol.  18, 
p.  "35. 

As  to  the  Time  of  Pleading  in  Special  Actions,  see  the  specific  articles. 

L  Iv  Oevseal.  —  The  time  within  which  a  party  must  file  his 
pleading,  whether  it  be  a  declaration,  petition,  or  complaint,  plea 
or  answer,  or  any  pleading  subsequent  thereto,  is  usually  pre- 
scribed by  statute  or  general  rules  of  court,  which  vary  in  the 
different  jurisdictions;  and  where  not  so  prescribed,  trial  courts 
have  a  discretionary  power  to  fix  a  time  for  pleading,  according 
to  the  special  circumstances  of  each  particular  case.^ 

1.  See  the  statules  and  rules  of  court  Iowa   561;  District  Tp.   v.   White,   43 

of  ihe  various  slates,  and  the  following  Iowa  608. 

cases:  Michigan,  —  Rcid  v.  Benzie  Circuit 

Alabama,  —  U.  S.  Rolling  Slock  Co.  Judge,  115  Mich.  418;  Fish  v,  Barbour, 

V,  Weir,  96  Ala.  396;  Sally  v,  Gooden,  43  Mich.   19;  Norvell  v.   McHenry,   i 

5  Ala.  78.  Mich.  227. 

California,  —  Grewell  v,  Henderson,  Minnesota,  —  Keyes    v,    Clare,    40 

5  Cal.  465.  Minn.  84. 

Colorado,  —  Knight  v.  Fisher,  15  Colo.  Missouri,  —  Ward    v,    Sherman,    20 

176;  Burkhardt  v.    Haycox,    19   Colo.  Mo,  App.  319. 

339.  New  fersey,  —  Hunt   v.    O'Neill,   44 

Florida, — Cook  t^.  Cook,  18  Fla.  634.  N.   J.  L.  564;  Dock   v.    Elizabethtown 

Illinois,  —  Waidner  v,  Pauly,  141  111.  Steam  Mfg.  Co.,  34  N.  J.  L.  312. 

442;  Smith  V,  Little,  53  111.  App.  157;  New  York.  —  Metropolitan  Nat.  Bank 

Herring  v,  Quimby,  31  III    153;  Craft  t/.  Bussell,  (Supm.  Ct.  Spec.  T.)  14  Abjt). 

V.  Turney.  25  IH.  324;  White  v,  Hogue,  N.  Cas.  (N.  Y.)  98. 

18  111.  150.  Wisconsin,  —  Fladland  v.  Delaplaine, 

Indiana,  —  State  Bank  v.  Brooks,  4  19  Wis.  459. 

Blackf.  (Ind.)485.  Duty  of  Court  to  Fix  TiniA.  — Where 

Iowa,  —  Brandt  v,  Wilson,  58   Iowa  the  time  to  plead  is  not  prescribed  by 

485;  Rumsey  v.  Robinson,  58  Iowa  225:  statute,  the  trial  court  should  fix  it  on 

Williams  v,   Niagara  F.  Ins.  Co.,  50  application  of  the  parties.    Van  Allen 
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H  BuLES  TO  Declabe  AiTB  Fleab  —  1.  In  OeneraL  —  In  the  old 

English  practice  of  the  Court  of  Common  Pleas  it  was  necessary, 
before  the  plaintiff  could  be  non-prossed  for  want  of  a  declaration, 

V,   Atchison,  etc.,  R.  Co.,   i  McCrary  rule,  unless  the  demurrant  stands  by 

(U.  S.)  598.  his  demurrer,  the  court  when  granting 

Discretion  of  Trial  Court.  —  Where  the  leave  to  plead  over  does  and   should 

time  within  which  pleas  in  set-off  shall  under  its  general  powers  properly  pre- 

be  pleaded  is  not  prescribed  by  statute,  scribe  limitations    upon   the  lime    of 

the  time  fot  pleading  a  set-off  must  be  pleading.     Deane   v.    Eichols,  2    App. 

left  wholly  to  the  discretion  of  the  trial  Cas.  (D.  C.)  522.     See  also   Fisher  v, 

courts  to  determine   by  general  rule,  Savannah  Guano  Co.,  97  Ga.  473;  Gore 

and  where  no  such  general  rule  is  in  v.    Davis,    124   N.   Car.    234;  Hurd   v. 

existence  the  discretion  of  a  trial  judge  Haynes,  g  Paige  (N.  Y.)  604;  Miller  v, 

in  allowing  or  disallowing  such  a  plea  Hughes,  33  S.  Car.  530;  and  generally 

is  not  reviewable.    Ainsworth  v.  Drew,  article  Demurrers,  vol.  6,  p.  363. 

14  Vt.  563.  Ploading  to  Amendments.  —  Where  no 

As  to  the  time  of  pleading  in  set-off  lime  is  prescribed  by  statute  for  plead- 
in  general  see  article  Set-off,  Counter  ing  to  amended  pleadings,  the  court 
CLAIM,  AND  Recoupment,  vol.  19,  p.  permitting  the  amendments  has  the 
748.  same  right  to  exercise  its  discretion  in 

Indiana  Statute.  —  Where  a  statute  re-  determining  the  lime  of  pleading  to 
quires  the  court  to  compel  the  parlies  them  as  it  has  in  allowing  the  amend- 
to  hie  their  respective  pleadings  and  ment,  and  it  is  the  better  practice  for 
answers  at  such  times  as  to  the  court  the  court  always  to  limit  the  time  in  its 
shall  seem  just,  in  no  case  allowing  order  granting  leave  to  amend.  Where, 
unreasonable  delay,  it  is  requisite  that  however,  it  fails  to  do  this,  there  does 
the  court  shall  direct,  by  what  is  known  not  seem  to.be  a  fatal  error,  and  it 
as  a  "  rule,"  when  pleadings  shall  be  does  not  follow  that  the  party  whose 
filed.  Buchanan  v.  Berkshire  L.  Ins.  duty  il  is  to  plead  will  have  an  un- 
Co.,  96  Ind.  510;  Preston  v.  Sandford,  limited  time  in  which  to  do  so,  as  the 
21  Ind.  156;  Langdon  r.  Bullock,  8  Ind.  court  has  the  power  to  prevent  any 
341-  improper  delay  by  subsequent  orders 

Cross-biUfl. — Where  no  time  is   pre-  therefor.     Schultz  r.  McLean,  109  Cal. 

scribed  by   statute   for  putting  in   an  437;  People  t/.  Rains,  23  Cal.  127;  Nein- 

aDSwer  in  the  nature  of  a  cross-bill,  the  inger  v.  State.  50  Ohio  St.  394;  Moore 

rules  of  pleading  and  practice  adopted  v.  Christian.  31  S.  Car.  337. 

by  courts  of  chancery  should  be  looked  Statutory   Time   Confined  to    Original 

to.     Tucker  v,  St.  Louis  L.  Ins.  Co.,  63  Pleadings.  —  It  has  been  held  that  stat- 

Mo.  588.  ules  prescribing  the  time  within  which 

As  to  the  time  of  filing  cross-bills,  see  the  defendant  may  be  required  to  plead, 

Josey  V,    Rogers,    13    Ga.   478;    Davis  answer,  or  demur,  have  refeience  only 

r.  American,  etc..  Christian  Union,  100  to  original  pleadings,  and  that  the  time 

III.  313;  Cartwright   v.  Clark,  4  Met.  for  pleading  to  amendments  must  be 

(Mass.)  104;  Roberts  v.  Peavey,  29  N.  fixed  by  general  or  special  rule  of  court 

H.  392;  Vanderveer  v,  Holcomb   21  M.  as  occasion   may  require.     Schultz  v. 

J.  Eq.  105;  Irving  v.  De  Kay,  10  Paige  McLean,  109  Cal.  437;  Conners  v.  Os- 

(N.  Y.)  319;  Baker  v.  Oil  Tract  Co.,  7  born,  4  Wis.  280. 

W.  Va.  454;  Metcalf  v.    Hart,  3  Wyo.  Bale  of  Court  —  Alabama.—  A  rule  of 

513;  and  generally  article  Ckoss-uills,  a  circuit  court  entered  on  the  minutes, 

vol.  5,  p.  653.  that  in  all  cases  then  pending  in  such 

After  Demurrer  Has  Been  Overruled.  —  court  written  pleadings  should  be  filed 

Overruling  a  demurrer   does   not  ipso  with  the  clerk  on  or  before  the  first  day 

facto  limit  or  fix  the  time  for  pleading,  of  the  next  term,  and  that  in  all  suits 

Metropolitan    Nat.    Bank    v.    Bussell,  thereafter  brought  written    pleadings 

(Supm.  Ct.  Spec.    T.)  14  Abb.  N.  Cas.  must  be  so  filed   within  the  time  pre- 

(N.  Y.)  98.  scribed  by  law  for  pleading,  and   that 

Time  Prescribed  in  Order.  —  As  a  if  the  pleadings  were  not  filed  as  re- 
matter  of  right,  at  common  law,  the  quired  judgments  by  default  or  nil 
demurrant  after  the  overruling  of  a  de-  dicit  would  be  entered  on  the  motion  of 
murrer  is  not  entitled  to  any  time  in  the  plaintiff,  is  proper.  Trammell  v, 
which  to  plead  over;  but  as  a  general  Vane,  62  Ala.  301. 
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that  the  defendant  should  enter  a  rule  upon  him  to  declare/  and 

in  like  manner  it  seems  to  have  been  necessar}^  that  before  either 

party  could  avail  himself  of  a  failure  to  put  in  the  necessary 
pleading  a  rule  to  plead,  or  to  reply,  to  rejoin,  or  to  file  any  plead- 
ing subsequent  thereto,  was  necessary;*  and  in  some  jurisdic- 
tions this  seems  to  be  still  required.' 

2.  Hotice  of  Motion  for  Bole.  —  A  motion  for  a  rule  to  plead 

Time   for    Aniworing    Raloi  to  Show  Mich.   98;    Johnson    v.   Delbridge,   35 

Cause  —  Arkaniag.  —  A   person   against  Mich.  436;  Howe  v,   Maltz,  35  Mich, 

whom  »rule  has  been  enlered  to  show  500;  Denison  v.  Smith,  33  Mich.  155; 

cause  why  an  information  should  not  Turrill  v.  Walker,  4  Mich.   177;  Nor- 

be  filed  and  a  writ  of  quo  warranto  is-  veil  v.  McHenry,  i  Mich.  227. 

sued  is  not  entitled  to  the  same  time  New  Jersey.  —  Hoffman  v.  LoweU,  58 

for  answering  as  in  other  proceedings;  N.  J.  L.  553;  Harwood  v.  Smethurst, 

but  the  time  for  the  party  to  answer  is  31  N.  J.  L.  502;  Estell  v.   Franklin,  29 

governed   by  the    circumstances    sur-  N.J.  L.  264;  Trenton  Mut.  L.,  etc.,  Ins. 

louuding  the  case,  and  is  left  within  Co.  v.  Hodges,  24  N.  J.  L.  673;  Brown 

the  sound  discretion  of  the  court  grant-  v.   Daws,  23  N.  J.   L.  483;  Halsey  v, 

ing  the  rule.     State  v.  McDiarmid,  26  Miller,  16  N.  J.  L.  63;  Berry  v,  Caha- 

Ark.  480.  nan,  7   N.  J.   L.   135;  Sassenburgh  v, 

1.  I  Tidd  Pr.  458.  Shaver,  7  N.  J.  L.  170; v.  Dill, 

In  the  Court  of   King's  Bench,  where  6  N.  J.  L.  168;  Hunters.  Budd,  5  N.  J. 

proceedings  were   by  original  bill,    it  L.  825 j  Snediker  v.  Quick,  13  N.  J.  L. 

was  neither  necessary  to  give  a  rule  to  245. 

declare  nor  to  demand  a  declaration,  Nexo   York.  —  Howell  v.  Denniston, 

nor    was  it  necessary   in   the    King's  3  Cai  (N.  Y.)  96;  Gardinier  v.  Buel,  2 

Bench    where  the  defendant  had  ap-  Cai.  (N.  Y.)  103;  Freeland  v.  Marvin, 

peared  by  his  attorney  and  filed  bail  of  (Supm.  Ci.  Spec.  T.)  i  How.  Pr.  (N.  Y.) 

the  term  wherein  process  was  return-  131;  Koon  v.  Moore,  19  Wend.  (N.  Y.) 

able.     I  Tidd  Pr.  458.  95;    Piatt    v.    Torrey,    18    Wend.   (N. 

Anciently  there   were  two  rules  to  Y.)  572;  Douw  7/.  Rice,  11  Wend.  (N.  Y.) 

plead  given  in  the  King's  Bench,  of  four  178;  Anonymous,  4  Wend.  (N.  Y.)  197; 

days  each,  the  first  to  plead  and  the  Smith  v.  Bush,  2  Wend.  (N.  Y.)  279. 

second  to  plead  peremptorily.     These  Pennsylvania,  —  Hower   v.    Bennett, 

were   afterwards   converted   into  one  15  Pa.  Co.  Ct.  530;  Green  v.  Hallowell, 

eight-day  rule,     i  Tidd  Pr.  474.  9  Pa.  St.  53:  Shaffer  v.  Brobst,  9  S.  & 

2.  I  Tidd  Pr.  483  et  seq.  R.  (Pa.)  85;  Bisbing  v.  Alberlson,  6  W. 
8.  Colorado, —  King  v.   Gardner,   25  &  S.  (Pa.)  450;  Stroop  v.  Gross,  i  W. 

Colo.  395.  &  S.  (Pa.)  139;  Stokes  v.  Kyle,  2  W.  N. 

Illinois,  —  Moody  v.  Thomas,  79  111.  C.  (Pa.)  427. 

274;  Johnson  v.  Noble,  37  III.  App.  314.  South  Carolina.  —  Kennedy  v.  Smith, 

Indiana,  —  Buchanan  v.  Berkshire  L.  2  Bay  (S.  Car.)  414;  Read  v,  Kennedy, 

Ins.  Co.,  96  Ind.  510;  Jelley  v.  Gaff,  56  i  Bay  (S.  Car.)  226;  Law  v,  Duncan,  2 

Ind.  331;  Preston  v.  Sandford,  21  Ind.  Brev.  (S.  Car.)  263;  Wright  v.  Higgin- 

156;  Langdon  v.  Bullock,  8  Ind.  341;  bottom,  i  Nott  &  M   (S.  Car.)  8. 

Rnnnion  v.  Crane,  4  Blackf.  (Ind.)  466.  Tennessee.  —  Turner  v.  Carter,  i  Head 

Kentucky. — Clarlc    v.  Davis,    Hard.  (Tenn.)  520. 

(Ky.)  419;  Welch  V.  Davis,  Sneed  (Ky.)  Virginia, — Sutton   v.   Gatewood,   6 

48:  Orear  v.   Poner.  Sneed   (Ky.)   16;  Munf.  (Va.)  398. 

Wallace  v.  Henderson,  Sneed  (Ky.)  34.  PVest  Virginia,  —  Moore  v.  Smith,  26 

Maryland,  —  Marsh  v.  John?,  49  Md.  W.  Va.  379:  Pecks  v.  Chambers,  8  W. 

569;  Newcomer  v.  Keedy,  9  Gill  (Md.)  Va.  210:  Nichols  v,  Nichols,  8  W.  Va. 

263.  174:  O'Brien  v.  Camden,  3  W.  Va.  20. 

Michigan,  —  Campbell  z'.  Wayne  Cir-  •     Wisconsin.  —  Person    v.    Merrick,    5 

cuit  Judge,    III    Mich.   247;    People's  Wis.  231. 

Mut.  Ben.  Soc.  v.  Frazer,  97  Mich.  627;  A  Party  Summoned  te  Answer  a  Snggee- 

Detroit  Free   Press  Co.    v.    Bagg.    78  tion,  like  a  defendant  summoned  to  an- 

Mich.  650;  Ralston  v.  Chapin,  49  Mich,  swer  a  bill,  may,  on  his  failure  to  do 

274;  Granger  v.  Judge,  44  Mich.  38  V:  so.   be  compelled  to  answer  by  rule. 

Blanck  v,  Ingham  Circuit  Judge,  44  O'Brien  v.  Camden,  3  W.  Va.  20. 
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should,  in  some  states,  be  made  upon  notice  to  the  defendant.^ 

3.  When  Bnles  May  Be  Entered.  —  No  rules  to  plead  should  be 
entered  until  there  is  some  basis  for  the  proceeding.' 

4.  Hotice  and  Service  of  Enle.  —  As  a  general  rule,  the  adverse 
party  should  be  served  with  a  rule  to  plead.' 

1.  See  the  statutes  of  the  various  Pretnmption  on  Bevlow.  —  Where  the 
states,  and  HofiFman  v,  Lowell,  58  N.  J.  error  assigned  was  that  a  rule  to  plead 
I'*  553*  in  which  case  it  was  held  that  was  laid  on  the  defendant  before  he 
where  notice  of  a  motion  of  rule  to  had  appeared,  but  the  record  showed 
plead  is  not  given,  the  burden  is  on  the  that  the  plaintiff  had  been  laid  under  a 
plaintiff  to  prove  the  service  of  the  rule  to  declare  previously  to  his  taking 
rule.  a  rule  to  plead  against  the  defendant* 

Failnro  to  Give  Votioe  —  Colorado.  —  it  was  to  be  presumed  that  the  rule  to 

The  defendant  cannot  complain  of  the  plead  had  been  entered  regularly  and 

plaintiff's  failure  to  give  him  notice  of  not  by  mistake  of  the   prothonotary. 

an  application  for  an  order  requiring  Shaffer  v,  Brobst,  9  S.  &  R.  (Pa.)  85. 

him  to  plead  to  an  amended  complaint.  Entry  of  Rule  Before  Sotnm  Day.  -*  A 

since  the  Code  of  Procedure,  §  73,  pro-  rule   to   plead   is    irregularly  entered 

vides  that,  after  such  amendment  has  until  the  writ  is  returned,  bail  filed,  or 

been  filed,  the  defendant  must  demur  an  appearance  entered,  since  otherwise 

or  answer  within  ten  days.     King  v,  there  is  no  basis  for  the  proceeding, 

Gardner,  25  Colo.  395.  and  the  court  has  to  be  cognizant  of 

Sooond  Role  Seqnisite. —  In  Pennsyl-  the  cause  so  as  to  authorize  pleadings. 

vania,  by  rule  of  court,  a  rule  to  make  Howell  v,  Denniston,  3  Cai.  (N.  Y.)  9i6; 

defense  or  plea  at  least  twenty  days  Smith  z'.  Bush,  2  Wend.  (N.  Y.)  279. 

before  the  next  preceding  term  was  of  Suit  Commonoed  by  Bnlo  to  Plead.  —  In 

course,   and   on   a   failure  to    comply  Michigan  suits  may  be  commenced  by 

therewith   the   plaintiff    might   within  entry  of  a  rule  to  plead  and  service  of 

twenty  days  enter  a  second   rule   to  a  copy  of  the  declaration.     Campbell 

make  defense  or  plea,  and  had  no  right  7'.  Wayne  Circuit  Judge,  izz  Mich.  247; 

to  enter  judgment  for  want  of  a  plea  Blanck  v,  Ingham  Circuit  Judge,  44 

until  after  the  second  rule.     Green  v.  Mich.  98;  Howe  v,  Maltz,  35  Mich.  500; 

Hallowell,  9  Pa.  St.  53.  Turrill  v.  Walker,  4  Mich.  177-  Norvell 

2.  Knowledge   of    Previons    Pleading  v.  McHenry,  i  Mich.  227. 

Boqnisite.  —  In    a    jurisdiction    where        8. r.    Dill,   6    N.   J.   L.    168; 

the  strict  rule  of  serving  copies  of  the  Hunter  v.  Budd,  5  N.  J.  L.  825;  Moody 

pleadings  and  of  giving  notice  to  the  v.  Thomas,  79  111.  274.     See  also  article 

adverse   party  does   not  prevail,   but  Orders,  vol.  15,  p.  346. 

each  party  is  bound  at  his  peril  to  take  Preoenoo  in  Court  of  Advene  Attorney. 

notice  of  the  day  and  rule  to  plead,  a    —  In v.  Dill,  6  N.  J.  L.  168,  a 

defendant  is  not  bound  to  take  notice  motion  for  judgment  for  failure  to 
of  a  declaration  when  he  can  by  no  comply  with  the  rule  to  plead  was  de- 
possibility  hasre  knowledge  or  notice  nied  for  want  of  service  on  the  defend- 
that  it  has  been  filed.  Newcomer  v.  ant's  attorney,  notwithstanding  the  fact 
Keedy.  9  Gill  (Md.)  263.  that  he  was  in  court  at  the  time  when 

Under  a  Kentnoky  Statute  prodding  the  rule  to  plead  was  entered.     See  also 

that  one  month  after  the  plaintiff  has  Harwood   v,  Smethurst,   31    N.   J.   L. 

filed  his  declaration  he  may  give  a  rule  502. 

to  plead,  it  has  been  held  that  it  is  Where  the  Defendant  Is  in  Court  there 
eironeous  to  give  one  at  the  filing  of  is  no  necessity  for  a  rule  to  answer  to 
the  declaration,  and  where  such  a  rule  be  served  upon  him.  Pecks  v,  Cham- 
is  made  it  is  not  cured  by  an  act  of  bers,  8  W.  Va.  210. 
jeofails,  inasmuch  as  by  the  error  the  Answer  by  Attorney.  —Service  on  a 
defendant  is  deprived  of  the  time  al-  defendant  of  a  rule  to  plead  is  not 
lowed  by  the  act  to  make  his  defense,  necessary  where  the  defendant  answers 
Orear  r.  Porter,  Snecd  (Ky.)  16;  Wal-  by  attorney.  Read  v,  Kennedy*  i  Bay 
lace  V,  Henderson,  Sneed  (Ky.)  34.  (S.  Car.)  226. 

Until  After  a  Deelaration  Is  Duly  on  What  Is  Votioe  to  Defendant  that  Ho  If 

File,  a  notice  to  plead  cannot  be  entered,  under  a  Rule  to  Plead.  —  It  must    be 

Brown  v.  Daws,  23  N.  J.  L.  483.  proved  that  knowledge  of  the  narration 
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6.  Benewal  of  Bidea  —  Where  a  rule  to  plead  is  not  served,  the 
proper  practice  is  to  renew  it  from  term  to  term  until  it  is  served, 
since  service  of  a  rule  that  has  expired  is  nugatory. ' 

m,  Abubombht  of  Timb  to  Fleas.  —  Where  the  period  of 
time  for  pleading  is  prescribed  by  statute,  it  seems  that  the  time 
cannot  be  abridged.* 

lY.  ExTSVBiov  OF  Tm  —  ALiownre  FusADnres  Out  of  Tncs — 

!•  In  General  — Pow«r  of  Court  to  Bxtond  Timo.  —  In  most  jurisdictions 
trial  courts  both  of  law  and  equity  are  authorized,  either  by 
virtue  of  some  statute  or  under  their  inherent  power  to  control 
their  own  proceedings,  to  make  orders  extending  the  time  for 
pleading.' 

did  reach  or  might  have  reached  the  need  not  specify  the  penalty  for  a  fail- 
defendant,  or  that  he  might  have  ob-  ure  so  to  do.  Gardinier  v,  Buel,  a  Cai. 
tained  it  by  reasonable  inquiry.    Where  (N.  Y.)  103. 

a    defendant    inquires  diligently  and  1.  Sassen burgh  v.  Shaver,  7  N.  J.  L. 

finds  neither  narration  nor  rule  to  plead,  170.     See  also  Halsey  v.  Miller,  16  N. 

he  is  ander  no  obligation  10  plead.  J.   L.  63;  Koon  v.   Moore,   19  Wend. 

Newcomer    v,    Keedy,    9    Gill    (Md.)  (N.  Y.)  95. 

263.  As  to  tho  English  Fraetioe,  see  i  Tidd's 

*'  Baqnizsd  to   Plsad."  —  In  PennsyU  Pr.  475. 

vania  a  notice  served  on  the  defend-  Widver  of  Rnlo.  —  Where  a  rule  to 

ant's  attorney  that  tbe  defendant  is  plead  and  try  at  a  particular  term  is 

*'  required  to  plead  "  is  equivalent  tn  not  enforced,  but  on  the  contrary  ap- 

notice  that  a  rule  to  plead  has  been  pears  to    have    been    waived    by   the 

entered.    Stroop  v.  Gross,  i  W.  &  S.  parties,  it  has  spent  its  force,  and  after 

(Pa.)  139.  the  expiration  of  the  term  to  which  it 

Claims  to  Boal  Property— Hew  York,  applies  by  its  terms  the   rule  is  no 

— -  In  an  action  brought  under  the  stat-  longer  of  any  validity  or  effect.    Turner 

ute  to  compel    the  determination  of  v.  Carter,  r  Head  (Tenn.)  520. 

claims  to  real  property  (2  Rev.  Stat.  N.  8.  White   v.   Reagan,   25   Ark.   622; 

Y.  312),  ii  is  not  necessary  to  serve  the  Collins  v.  Gauche,  23  Ark.  646;  Cor- 

defendant's  attorney  with  a  notice  of  nish   v,  Sargent,  18  Ark.  266;    Aaron 

a  rule  to  plead.     Piatt  v,  Torrey,  18  v.  Anderson,  18  Ark.  268;   Langdon  v. 

Wend.  (N.  Y.)  572.  Keesee,  10  Ark.  646:  Hixon  v.  Weaver, 

Where  a  Deolaratioii  Is  Amended  as  of  g  Ark.  133;  North  v.  Davis,  9  Ark.  138; 
course,  new  notice  of  a  rule  to  plead  Wyandotte  Rolling  Mills  Co.  v.  Robin- 
need  not  be  given  if  notice  thereof  was  son,  34  Mich.  428.  But  see  contra  Mc- 
daly  served  in  respect  to  pleading  to  Grew  v.  Downs,  67  Iowa  687. 
the  first  declaration.  Anonymous,  4  XTiider  the  English  Judieatnre  Aots,  the 
Wend.  (N.  Y.)  197.  See  also  Clinton  v.  time  for  pleading  may  be  abridged 
Porter,  a  Cai.  (N.  Y.)  176,  in  which  case  upon  such  terms  as  the  justice  of  the 
an  amended   oyer  had  been  served.  case  may  require,  even  though  the  ap- 

"  Take  Votioe'of  Rule  to  Plead  "  —  In-  plication  for  the  same  is  not  made  until 

dorsementonDeolaration.  —  Where  notice  after  the  expiration  of  the   time  ap- 

of  a  rule  to  plead  is  necessary,  the  in-  pointed  or  allowed.     Rules  Supr.  Ct., 

dorsement,  **  Take  notice  of  a  rule  to  order  64,  rule  7. 

plead,"  on  a  declaration  served  on  an  8.  Alabama,  —  Lang    v.   W^aters,    47 

attorney  is  good,  and  when  served  on  Ala.  625. 

the  party  it  should  be  enough  to  put  Arkansas,  —  White    r.    Reagan,    25 

him  on    inquiry.     Douw  v.   Rice,    11  Ark.  622;  Collins  v.  Gauche,  23  Ark. 

Wend.  (N.  Y.)  178.  646;  Cornish  v.  Sargent,  18  Ark.  266; 

Dating  Votioe.  —  Where  notice  of  a  State  v.  Jennin^'s,  10  Ark.  428;  Norris 

rule  to  plead  is  required  it  should  be  v,  Kellogg,  7  Ark.  112. 

dated.     Stokes  v,  Kyle,  2  W.    N.   C.  California,  —  Swift   v,  Canovan,   47 

(Pa.)  427  Cai.  86;  Wood  v,  Fobes,  5  Cai.  62. 

Penally  for  Pailnre  Hoed  Hot  Be  8peoi-  Dakota,  —  Warder   v,    Patterson,    6 

iled. —  A   notice  to  declare    or    plead  Dak.  83. 
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Extension  by  Stipulation  of  Panies.  —  As  a  general  rule  such  time  may 

Florida, — Tidwell   r.   Witherspoon,  (Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N. 

18  Fla.  28a.  Y.)  313;  Mackay   v.    Laidlaw,   (Supm. 

Georgia,  —  Fisher  z/.  Savannah  Guano  Cl.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  129; 

Co.,  97  Ga.  473.  Bronson  v.  Freeman,  (Supm.  Ct.  Spec. 

Illinois,  —  Beniis  v.   Homer,  145  III.  T.)  8  How.  Pr.  (N.  Y.)  492;  Brodhead 

567;    Culver   V,  Hide,   etc.,   Bank,   78  v,  Brodhead,  (Supm.   Ct.  Spec.  T.)  4 

111.   625;    Bracken   v.   Kennedy,  4  111.  How.  Pr.  (N.  Y.)  308;  Lynde  r.  Verity, 

5  33.  (Supm.  Ct.  Spec.  T.)  3  How.  Pr.  (N.  Y.) 

Indiana,  —  Van  Allen  v.  Spadone,  16  350;    Flint  v.   Morehouse,  (Supm.  Ct. 

Ind.  319.  Spec.    T.)   2    How.    Pr.   (N.    Y.)    173; 

Iowa,  —  Rurosey     v,    Robinson,    58  Farmers'  Nat.  Bankz/.  Underwood,  90 

Iowa  225;  Gray  v.  Myers,  45  Iowa  158;  Hun  (N.  Y.)  342;  Dudley  v.  Press  Pub. 

District  Tp.  v.  White,  42  Iowa  608.  Co.,  53  Hun  (N.  Y.)  347;  Campbell  v, 

Kansas,  —  Merten    v.    Ncwforth,   44  American  Zylonite  Co.,  53  N.  Y.  Super. 

Kan.  705.  Ct.  131,  Dutchess  Cotton  Manufactory 

Kentucky,  —  Engleman   v.    National  v,  Da^s,  14  Johns.  (N.  Y.)  343;  Cheet- 

Bank,  2  Bush  (Ky.)  165.  ham  v.   Le.vis,   2  Johns.  (N.  Y.)  104; 

Maryland.  —  Kent    v,    McEldery,    9  Hurd  v.  Ilaynes,  9  Paige  (N.  Y.)  604; 

Gill  (Md.)  493.  Burrall  v,  Raineieaux,  2  Paige  (N.  Y.) 

Mississippi,  —  Davis    v,    Davis,    62  331;  O'Hara  v,  Nieury,  i  Sandf.  (N.  Y.) 

Miss.  818;  Pool  V,   Hill,  44  Miss.  306;  655:  Brown   v.  St.  John,  19  Wend.  (N. 

Upshaw  V,  Hargrove,  6  Smed.  &    M.  Y.)    617;    Koon   v,    Moore,    19  Wend. 

(Miss.)  286.  (N.  Y.)  95;  Kingman  v,  Rathbone,  12 

Missouri.  —  Cooney  v,  Murdock,   54  Wend.  (N.  Y.)  240. 

Mo.  349;  Austin  v.  Boyd,  28  Mo.  App.  North  Carolina, —  Woodcock  v.  Merri- 

52;  Beach  v.  Curie,  15  Mo.  105.  mon,  122  N.  Car.  731;  Bailey  v.  Mitchell 

AUw Jersey,  —  Trenion  Mut.  L.,  etc.,  County,    120   N.   Car.   388;   Gwinn    v, 

Ins.  Co.  V,  Hodges,  24  N.  T.  L.  673.  Parker,    119  N.  Car.   19;    Gilchrist  v. 

New  York,  —  De  Meli  v.  De  Meli,  120  Kitchen,  86  N.  Car.  20:  Gore  v,  Davis, 

N.   Y.  485;  Watson  v,   Manhattan    R.  124  N.  Car.  234;  Austin  v,  Clarke,  70 

Co.,  55  N.  Y.  Super.  Ct.  547;  Condon  N.  Car.  458. 

V,  St.  Augustine  Church,  (C.  PI.  Spec.  South  Carolina,  —  White  v,  Coleman, 

T.)  14  Misc.  (N.  Y.)  181;  Havemeyer  v.  38  S.  Car.  556;  Miller  v,  Hughes,  33  S. 

Brooklyn  Sugar  Refining  Co.,  (Supm.  Car.  530;  Coleman  v.  Heller,  13  S.  Car. 

Ct.  Spec.  T.)  26   Abb.  N.  Cas.  (N.  Y.)  491;  M'Bride  v,  Floyd,  2  Bailey  L.  (S. 

157;    Corn   Exch.    Nat.  Bank  v,  Kim-  Car.)  209;  Stephen  v,  Thayer,  2  Bay 

ball,  (N.  Y.  City  Ct.  Spec.  T.)  20  Abb.  (S.   Car.)  272;    Kennedy   v.   Smith,    i 

N.  Cas.  (N.  Y.)  290;  Worthington  v,  Brev.  (S.  Car.)203;  Trimmierv.  Hamil- 

Warner,  (N.   Y    City  Ct.  Spec.  T.)  19  ton.  3  McCord  L.  (S.  Car.)  425:  Wright 

Abb.  N.  Cas.(N.  Y.)266:  Fries  v,  Coar,  v.  Higginbottom,  i  Nott  &  M.  (S.  Car.) 

(N.  Y.  City  Ct,   Spec.   T.)  19  Abb.  N.  8;  Perry  v,  Aiken,  3  Rich.  L.  (S.  Car.) 

Cas.  (N.   Y.)  267;    Romaine  v.  Corn-  60;  State  Bank  v.  Torre,  2  Spears  L. 

well,  (C.  PI.  Spec.  T.)  11  Abb.  Pr.  N.  S.  (S.  Car.)  501. 

(N:  Y.)  430;  McGuin   v.   Cace,  (C.  PI.  South  Dakota,  —  Searles  s-'.  Lawrence, 

Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  160:  Throop  8  S.  Dak.  11. 

V.  Hatch,  (Supm.  Ct.  Spec.  T.)  3  Abb.  Wisconsin. — Steele  v.  Moss,  69  Wis. 

Pr.  (N.  Y.)23;  Davenport  v.  Sniflfen,  i  496;   Dodge  v,    Barden,  33  Wis.    246; 

Barb.  (N.  Y.)  223;  People  v.  Justices,  Howard  v,  Boorman,  13  Wis.  123;  Wal- 

I  Barb.  (N.  Y.)478;  Krause  v.  Averill,  lace  v,  Wallace,  13  Wis.  224. 

(N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  United  States,  —  Wilcox,  etc.,  Guano 

Y.)4io:  Foster  v.  Udell,  (C.  PI.)  2  Code  Co.  v.  Phoenix  Ins.  Co.,  60  Fed.  Rep. 

Rep.  (N.   Y.)  30;  Salutat  v.    Downes,  929. 

(Supm.  Ct.)  I  Code   Rep.  (N.  Y.)  120;  England,  —  Dyso  *  v.  Benson,  Coop. 

Allan  V.  Smith,  i  Cow.   (N.    Y.)   180;  t.  Eld.  no. 

Garr     v.     Ogden,     4     Edw.    (N.    Y.)  Inherent  Power  of  Court.  —  In  Gilchrist 

625;  Byrne  V.  Romaine,  i  Edw.  (N.  Y.)  v.   Kitchen,  86  N.   Car.  20,  the  court 

318;  Matks  V.  King,  (Supm.  Ct.  Spec,  said   that  independently  of  a  code  of 

T.)  66  How.  Pr.  (N.  Y.)  453;  Sisson  v,  practice  the  right  to  allow  answers  or 

Lawrence,  (Supm.  Ct.  Spec.  T.)  25  How.  other  pleadings  to  be  filed  at  any  time 

Pr.   (N.    Y.)  435;  Ellis   v.    Van    NesP.  was  an   inherent  power  of  a  superior 
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be  extended  or  enlarged  by  express  stipulation  of  the  parties.* 

EzUailoB  bj  Other  Aets  of  Parties.  —  Whether  any  act  of  the  party, 

whose  duty  it  is  to  plead,  will  have  the  effect  of  enlarging  or 
extending  his  time  so  to  do  is  a  question  on  which  the  authori- 
ties are  conflicting,'  but  it  has  been  held  that  a  defendant  may, 

court,  which  might  be  exercised  at  its  to  demur  lo  a  declaration,  should  be 

discretion.  recognized. 

lUreetory  Statntos.  ~  It  has  been  held  Beeording  Btlpnlation  —  In  California 

that  statutes  fixing  the  time  for  filing  a  stipulation  extending  the   time   for 

papers  in  a  cause  are  merely  directory,  answer  should   be  filed  or  entered  in 

and  that  the  court  has  it  always  in  its  accordance  with  the  statute,  or  it  will 

power,  in  the  exercise  of  a  proper  dis-  not  be  legally  binding  upon  the  court, 

cretion,  to  extend  the  lime  fixed  by  law,  Blackwood  v.  Cutting  Packing  Co.,  71 

whenever  the  ends  of  justice   would  Cal.  461. 

seem  to  demand  such  an    extension.  8.  Motions  for  Bills  of  Partienlan. —  It 

Wood  V.  Fobes,  5  Cal.    62.     See  also  has  been  held  that  by  moving  for  a 

Sally  V.  Gooden,  5  Ala.  78.     But  see  bill  of  particulars  the  time  for  answer- 

contra  Jackson  v.  Wiseburn,  5  Wend,  ing  is  ipso  Jacto  extended.     Plummer 

(N.  y.)  136.  V,   Weil,  15   Wash.   427.      See   article 

Propriety  of  Extension  by  General  Bales.  Bills  of  Particulars,  vol.  3,  p.  538. 

—  It  has  been  said  to  be  doubtful  Practice  under  Judicature  Acts,  — 
whether  a  court  can,  by  a  general  rule.  Where  a  peremptory  order  to  deliver 
extend  the  time  for  pleading  fixed  by  a  a  pleading  within  a  time  limited  is 
statute  in  all  cases.  Fidelity  Trust,  made  upon  an  application  for  further 
etc.,  Co.  V.  Newport  News,  etc.,  Co.,  time,  notwithstanding  the  party  subse 
70  Fed.  Rep.  403.  See  generally  article  quently  obtains  an  order  for  particu 
RuLBS  OF  Court,  vol.  18,  p.  1235.  lars,  the  time  continues  to  run.     Falc< 

Effect  of  Enlarging  Time.  —  Enlarging  v.  Axthelm,  24  Q.  B.  D.  174. 

the  time  to  answer  does  not  operate  as  Orders  Staying  Proceedings.  ^-  In  New 

a  stay  of  proceedings,  nor  in  any  case  York\he,  extension  of  time  to  answer 

stay  or  prevent  any  original  remedy  for  is  not  efiected  by  procuring  an  order 

which  the  plaintiff  may  apply.    Wilcox,  staying  proceedings.     Sniffen  v.  Peck, 

etc..  Guano  Co.  v.  Phoenix  Ins.  Co.,  60  (N.  Y.  City  Ct.  Gen.  T.)6Civ.  Pro.  (N. 

Fed.  Rep.   929;    Sisson   v.    Lawrence,  Y.)  188;  McGown  v,  Leavenworth,  2 

(Supm.  Ct.  Spec.  T.)  25  How.  Pr.  (N.  E.   D.   Smith  (N.  Y.)  24.     See  article 

Y.)435.  Supersedeas  and  Stay  op  Proceed- 

1.  Crane  v.  Crane,  121  Cal.  99;  John-  ings,  vol.  20,  p.  1207. 

son  ff.  Sweeney,  95  Cal.  304;  Blackwood  The  Pendency  of  a  Kotion  to  Difmisf 

V.  Cutting  Packing  Co.,  71  Cal.  461;  the  summons  or  complaint   does  not 

Welsh  V,  Blackwell,   14  N.J.  L.  344;  extend  the.  time  for  answer.     McDon- 

Bedell  v.   Bedell.  2  Barb.  Ch.  (N.  Y.)  aid   v,   Swett,   76  Cal.  257;    Shinn  v. 

99;   Sniffen   v.  Peck,  (N.  Y.   City  Ct.  Cummins,    65     Cal.     97;     Garvie    v. 

Gen.  T.)  6  Civ.  Pro.  (N.  Y.)  188;  Steele  Greene,  9  S.  Dak.  608. 

V.    Moss,    69    Wis.    496.    See    article  After  Senrice  by  Publication  —  Pnhlica- 

Stipulations,  vol.  20,  p.  604.  tionfor  Xrnnocessary  Length  of  Time. — 

Extension  by  Party  Instead  of  Counsel.  Where  service  is  obtained  by  publica- 

—  Where  by  rule  of  court  agreements  tion,  the  statutory  time  for  answer  is 
in  respect  to  the  proceeding  in  a  case  not  extended  by  reason  of  the  fact 
are  equally  binding  when  signed  by  a  that  the  newspaper  designated  as  that 
party  as  when  signed  by  his  attorney  of  publication  continues  to  publish  the 
or  counsel,  the  time  to  plead  may  be  summons  longer  than  is  necessary, 
extended  by  the  party  himself.     Brais-  Anderson  v,  Goff,  72  Cal.  65. 

ted  9.  Johnson.  5  Sandf.  (N.  Y.)  671.  Failnro  to  Disclose  Plaintiff's  Place  of 

Vecessity    of   Court's   Approval.  —  In  Abode.  —  Where  by  statute  it  was  an 

Harmon  v,   Handlin,  i  Overt.  (Tenn.)  attorney's  duty  to  disclose  the  place  of 

434>  it  was  considered  questionable  by  abode  of  the  plaintiff  forthwith,  and  it 

the  court  whether  an  agreement  made  was  enacted  that  on  refusal  no  further 

without  the  approbation  of  the  court,  proceedings    should  be  taken  in  the 

to  the  effect  that  time  should  be  given  action  without  leave  of  court,  it  was 
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by  having  his  time  for  an  answer  enlarged,  extend  the  plaintifT's 
time  for  serving  an  amended  complaint.' 

2.  Additional  Pleai  or  Answers.  —  Where  the  time  for  pleading 
has  passed,  the  court  may,  in  jurisdictions  where  a  defendant  is 
allowed  to  plead  more  than  one  plea,*  permit  or  refuse  an  addi- 
tional plea,  according  to  the  circumstances  of  the  case;  for  there 
must  be  some  period  of  time  when  the  defendant  ceases  to  have 
the  power  to  file  pleas  as  of  right  and  at  will,  and  when  the  per- 
mission to  do  so  rests  in  the  sound  discretion  of  the  court,  other- 
wise a  defendant  might  continue  from  term  to  term  to  surprise 
and  perplex  his  adversary  with  new  pleas.' 

3.  Pleas  or  Answers  Hot  to  the  Merits  —  in  Oonorsl.  —  Where 
pleas  or  answers  proposed  to  be  iiled  out  of  time  do  not  go  to 
the  merits,  the  authorities  are  in  conflict  respecting  the  propriety 
of  admitting  them;  but  the  modern  doctrine  seems  to  be,  that 
where  leave  to  plead  or  answer  is  granted  after  the  expiration  of 
the  time  limited  by  statute,  the  plaintifT's  case  is  subjected  to  all 
the  defenses  that  would  have  been  available  had  the  plea  or 
answer  been  made  seasonably.* 

held  that  a  refusal  did  not  lengthen  the  access  to  the  source  of  information  on 

defendant's  time  to  plead.     Whitney  v.  which  the  pleas  that  are  offered  too  late 

Merchants'  Nat.  Bank,  40  N.  J.  L.  481.  are  predicated.  Keckley  z/.  Union  Bank, 

1.  Albert  Palmer  Co.  f.  Shaw,  (N.  Y.  79  Va.  458. 

Super.  Ct.  Spec.  T.)  64  How.   Pr.  (N.  Notwithstanding  the  filing  of  pleas 

Y.)  80.  at  the  proper  term,  other  pleas  or  de- 

2.  See  article  Pleas  at  Law,  vol.  16,  fenses  may,  in  some  slates,  be  added 
p.  569.  at  a  later  term,  unless  there  has  been 

8.  Alabama.  —  Hlghtower  v.  Ogle-  negligence  on  the  part  of  the  defend- 
tree,  zi4AIa.  94;  Steele  v .  Tutwller,  57  ant.  Barrett  v.  Pascoe,  90  Ga.  826;  Sol- 
Ala.  113.  oroon  V,  Creech,  82  Ga.  445;  Russell 

Arkansas, — Pennington  v.  Ware,  t6  v.   Hubbard,  76  Ga.  618;    Howard  r. 

Ark.  120;  State  v,  Jennings,  10  Ark.  428.  Simpkins,  70  Ga.  322;  Simon  v,  Myers, 

Illinois,  —  Davis  I/.  Lang,  153  111.  175;  68  Ga.  74;  Stanton  v,   Rurge,  34  Ga. 

Dow  V.  Blake,   148  III.  76;  Bemis  v.  435;    Rowland    v,    Dalton,    36    Miss, 

Homer,  145  III.  567;  Hallberg  v,  Bros-  702;  Peyton  v.  Minor,  zi  Smed.  &  M, 

seau,  64  111.  App.  522.  (Miss.)  148. 

Kenttuky,  —  Colyer  r.  Hutchings,  2  Additional  Pleas  Tendixig  Only  to  Con* 

Bibb  (Ky.)  404;  Shields  r.  Perkins,  2  foio  and  Delay  or  surprise  the  opposite 

Bibb  (Ky.)  227.  party   should   be    refused.     Norris  v. 

North      Carolina.  —  Hamilton      v,  Kellogg,   7  Ark.   112;    Dow  v,  Blake, 

Wright,  4  Hawks  (N.  Car.)  283.  148  111.  76;  Bemis  v.   Homer,  145  111. 

United  States. — Mandeville  v.  Wilson,  567;  Hallberg  v.  Brosseau,  64  111.  App. 

5  Cranch  (U.  S.)  15;  Chapman  v.  Bar-  522. 

ney,  129  U.  S.  677;  Gormley  v.  Bunyan,  It  is  in  the  discretion  of  a  court  to 

138  U.  S.  623.  receive  pleas /»f.r  darrein  or  not,  after 

It  Is  Hot  a  Legal  Bight  to  plead  after  more  than  one  continuance  has  inter- 
time  expired,  but  the  court  has  a  dis-  vened  between  (he  time  when  the 
cretion,  and  lis  exercise  of  discretion  ground  of  defense  arose  and  the  time 
cannot  be  excepted  to.  Davis  v,  Lang,  at  which  the  plea  setting  up  such  mat- 
153  III.  175;  Roberts ».  Tennell,  4  Litt.  ter  is  offered.  Morgan  f.  Dyer,  10 
(Ky.)  287:  Winthrop  Sav.  Bank  v.  Johns.  (N.  Y.)  161;  Wyatt  v,  Rich- 
Blake,  66  Me.  285.  mond.  4  Humph.  (Tenn.)  365. 

Laohes  of  Defendant  Oronnd  for  Befdsal.  4.  Freeman  v.    Hill,  45   Kan.    435; 

—  It  is  not  erroneous  to  refuse  leave  to  Sheldon  v,  Adams,  41  Barb.  (N.  Y.)  54; 

file  pleas,  where  it  appears  that  the  de-  Wilmerding  v.  Jarmulowsky,  85  Hun 

fendant  has  had  for  a  long  time  ample  (M.  Y.)  285;  Mitchell  v,  Campbell,  14 
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Dilatory  PloM.  —  Notwithstanding  it  is  a  rule  of  universal  appli- 
cation that  dilatory  pleas  of  all  kinds  must  be  pleaded  as  soon  as 
practicable,*  and  should  not,  as  a  general  rule,  be  received  after 
the  time  limited,  unless  the  facts  upon  which  they  are  based 

Oregon  454;  Sossong  v,  Rosar,  iia  Pa.  time  for  filing  them  may  be  extended 

St.   197;  Garvie  v.  Greene,  9  S.  Dak.  to  the  term  to  which  the  imparlance 

608;  Searles  t'.  Christensen,  5  S.  Dak.  extends.     Deanev.  Echols,  2  App.  Cas. 

650.     Contra^  Fox  v.  Althorp,  40  Ohio  (D.   C.)   522;    Rives  v.  Rives.  4  J.  J. 

St.  32a;  Herman  v,  Rinker,  106  Pa.  St.  Marsh.  (Ky.)  535:  Pollard  v.  Wilder,  17 

121;  Ekcl  V,  Snevily.  3  W.  &  S.  (Pa.)  Vt.  48:  i  Tidd  Pr.  462. 

274;  Brown  z/.  Sutter,  i  Dall.  (Pa.)  239;  In  Criminal  Cases.—  Pleas  in  abate- 

Resler  v.  Shehee,  z  Cranch(U.  S.)  iii;  ment  may  be  interposed  in  a  criminal 

Sheets   v.    Baldwin,    12  Ohio   120,   in  case  at  any  time  before  the  plea  of  the 

which  case  the  court  said  that  *'  the  general  issue,  or  other  plea,  provided 

authoriiies  show  a  concurrent  course  it  is  done  at  the  first  practicable  term 

of  decisions  in  the  English  and  Ameri-  and  upon  arraignment.  Nixon  v.  Stale, 

can  courts,  that  after  the  expiration  of  68  Ala.  535. 

the    rule  day,   or   when   the  issue  is  Exoeption  to  Bnlo.  —  The   rule    that 

closed,  or  a  party  is  in  default,  the  plea  pleas  to  the  jurisdiction  of  the  court, 

of  the  statute  of  limitations  ought  not  or  in  abatement,   must  be  pleaded  at 

to  be  permitted;  that  it  is  a  strict  legal  the  return  term  of  the  process,  and  be- 

defense,  and  which  a  party  may  and  fore  the  party  has  entered  a  full  appear- 

must  at  his  peril  see  that  he  pleads  In  ance  in  the  cause,  has  its  exceptions, 

time,  or  its  benefits  to  him  are  lost."  and  one  of  these  exceptions  is  where 

See  generally  as  to  this  subject  articles  the  declaration  is  not  filed  at  the  first 

Decrees,  vol.   5,  p.  1019;    Defaults,  term.     In  that  case  the  defendant  is 

vol.  6,  p.  189;  Limitations,  vol.  13,  p.  not  bound  so  to  plead  until  the  plaintiff 

197;  Opening,  Amending,  and  Vacat-  is  in  a  situation  to  call  upon  him  for 

ING  Judgments,  vol.  15,  p.  202.  a    plea.      Shepard    v.    Ogden,   3    111. 

1.  Alabama,  —  Cobb  v.  Miller,  9  Ala.  257. 

499.  W&ere  a  Declaration  Was  Amended  and 

Georgia, — Solomon  v,  Creech,  82  Ga.  it  became  possible  to  put  in  a  dilatory 

445;    Long  v.  McDonald,  39  Ga.  186;  plea,  it  was  held  proper  to  reject  one 

Hargrove  v,  Webb,  27  Ga.  172.  offered  after  four  terms  had  intervened. 

Indiana,  —  Watts    v.   Sweeney,    127  Fisher  v.  Cook,  125  111.  280. 

Ind.  1 16.  A  Plea  in  Abatement  Filed  in  a  Jnstioe'i 

Kentucky*  —  American   Ace.   Co.    v.  Court  may  be  refused  reception  on  the 

Fidler,  (ky.  1896)  35  S.  W.  Rep.  905;  ground  of  delay  in  filing  it.     While  the 

Pendleton  v.  State  Bank,  i  T.  B.  Mon.  rules  of  practice  relating  to  such  pleas 

(Ky.)  173.  in  superior  courts  cannot  be  literally  or 

Louisiana,  —  Phipps  v.  Snodgrass,  31  technically  applied  in  justice's  courts. 

La.  Ann.  88.  they  can  be  applied  by  analogy  to  a 

Maine,  —  Mitchell  v.  Union  L.  Ins.  certain  extent.     The  reason  of  the  rule 

Co.,  45  Me.  104.  that  a  plea  in  abatement  must  be  filed 

Texas.  —  Davis  v.  Texas,    etc.,    R.  in  due  time  applies  with  equal  force  to 

Co.,  12  Tex.  Civ.  App.  427.  all  inferior  courts.     Beck  v,  Glenn,  69 

fVest  Virginia.  —  Robrecht  v.  Mar-  Ala.  121. 

liuR,  29  W.  Va.  765;  Flesher  v.  Hasler,  In  a  Writ  of  Entry  to  recover  land,  a 

29    W.    Va.  404;    Delaplain   v.   Arm-  plea  of  general  nontenure  with  a  dis- 

strong,  21  W.  Va.  211.  claimer  as  to  one  undivided  moiety  of 

United  Stales.  —  Columbia  Bank  v.  the  land  and  the  plea  of  nul  disseisin 

Hyatt,  4  Cranch  (C.  C.)  38;  Brooklyn  as  to  the  other  moiety  are,  since  the 

White  Lead  Co.  v.  Pierce,  4  Cranch  (C.  statute  prohibiting  such  pleas  in  bar, 

C.)  531.  pleas  in  abatement,  which  must  be  in- 

Contra.  —  Richardson  v.    Hunter,  23  terposed  within  the  first  two  days  of 

La.  Ann.  255;  Alter  v.  Pickett,  24  La.  the  return  term,  and  !f  not  interposed 

Ann.  515.  at  that  time  cannot  be  interposed  at 

At  Common    Law   all   dilatory  pleas  all.     Hazen   v.   Wright,   85    Me.   314; 

are  required  to  be  pleaded,  if  at  all.  Ayer    v.    Phillips,    69    Me.    50;    Free 

before  a  general  imparlance,  although  School  v.  Fisher,  38  Me.  324;  Hathor  1 

by  procuring  a  special  imparlance  the  v,  Corson,  77  Me.  582. 
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technicalities  at  the  expense  of  substantial  merits;'  but  where  no 


1,  Alabama,  —  Steele  v,  Tuiwller,  57  Neb.  27:  Hartford  F.  Ins.  Co.  v.  Corey, 

Ala.  113;  Harter  v.  Robbins,  21  Ala.  53  Neb.  209;  Grand  Island,  etc.,  R.  Co. 

585;  Hair  v.  Moody,  9  Ala.  399;  Sally  v.  Swinbank,  51  Neb.  521. 

r.  Gooden,  5  Ala.  78;  Crosby  v.  Las-  New  York, — Shorten.  May,  2  Saadf. 

siter,  4  Ala.  201;    U.  S.  Rolling  Stock  (N.  Y.)  639;  Pardee  v«  Foote,  (Supm. 

Co.   V.   Weir.  96  Ala.  396;    Donald  v,  Ct.  Spec.   T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 

Nelson,  95  Ala.  rii.  77;  Micklethwaite  t*.  Rhodes,  i  Barb. 

Arkansas,  —  Mayes    v,    Hendry,  33  (N.  Y.)  57;  Montecarbole  v,  Mundel, 

Ark.  240;  Cornish  v,  Sargent,  18  Ark.  (Supm.  Ct )  16  How.  Pr.  (N.  Y.)  141; 

266;  Bernie  v.  Vandever,  16  Ark.  616.  Merritt  v,  Slocum,  (Supm.  Ct.)  3  How. 

California,  —  Barron  v,  Deleval,   58  Pr.  (N.   Y.)  309;    Morgan  v.  Dyer,  10 

Cal.  95;  Seale  v,  McLaughlin,  28  Cal.  Johns.  (N.  Y.)  161;  Smith  v.  West,  3 

672.  Johns.  Ch.  (N.  Y.)  363;  Sea  Ins.  Co.  v. 

Colofado,  —  Sieber  v,  Frink,   7  Colo.  Day,    9    Paige   (N.    Y.)  247;    Latting 

X48.  V.  Hall,  9  Paige  (N.  Y.)  383;  Jackson  v, 

Georgia,  —  McDougald  v.  Banks,  13  Varick,  2  Wend.  (N.  Y.)  294;  Hallagao 

Ga.  451.  V,  Golden,  i  Wend.  (N.  Y.)  302. 

Illinois,  —  Bemis  v.  Homer,  145   111.  North  Carolina,  —  Bailey  v.  Mitchell 

567;  Jameson  i\  Conway,  10  111.  230.  County,  120  N.  Car.  388'^  McMillan  v. 


Iowa,  —  Williams  v   Niagara  F.  Ins. 
Co.,  50  Iowa  561. 
Kansas,  —  Freeman  v.  Hill,  45  Kan. 


Baxley,  112  N.  Car.  578;  Byrd  v,  Byrd, 
117  N.  Car.  523:  Mallard  v,  Patterson, 
108  N.  Car.  255;  Dempsey  v,  Rhodes, 


437;  Merten  v,  Newforih,  44  Kan.  705;    93  N.  Car.  120;  Reese  v.  Janes,  84  N. 
Swerdsfeger    v.   State,   21    Kan.   475;    Car.  597. 


Burlingame  v.  Kansas  Valley  Nat. 
Bank.  17  Kan.  407;  Grant  v.  Pendery, 
15  Kan.  236;  Taylor  r.  Hosick,  13  Kan. 
518. 

Kentucky,  —  Hall  5.  Cornett,  (Ky. 
1897)  43  S.  W.  Rep.  706;  Willianis  v. 
Cooper,  (Ky.  1892)  20  S.  W.  Rep  229; 
Stuart  V.  Stamper,  (Ky.  1892)  18  S.  W. 
Rep.  13;  Beverly  v,  Perkins,  i  Duv. 
(Ky.)  253;  Bealle  v,  Schoal,  i  A.  K. 
Marsh.  (Ky.)  475. 

Maifie,  —  Potter  v,  Titcomb,  11  Me. 

157. 
Minnesota,  —  Frankoviz  v.  Smith,  35 

Minn.  278;    Washburn    v,  Sharpe,   15 

Minn.  63. 

Mississippi,  —  McAdory  v.  Turner, 
56  Miss.  666;  Lewis  v.  Black,  27  Miss. 
425;  Shropshire  v.  Probate  Judge,  4 
How.  (Miss  )  142. 

Missouri.  —  Stale  v,  Matlock,  82  Mo. 
455;  Blondeau  v,  Sheridan,  81  Mo.  545; 


Ohio,  —  Newsom  v.  Ran,  18  Ohio  240; 
Sheets  v.  Baldwin,  12  Ohio  120. 

Pennsylvania, — Union  Type  Foundry 
V.  Kittaning  Ins.  Co.,  138  Pa.  St.  137; 
Coulson  V,  Conn,  13  Pa.  Co.  Ct.  40. 

South  Carolina,  — White  v,  Coleman, 
38  S.  Car.  556;  Regenstein  v.  Pearl- 
stein,  30  S.  Car.  192;  Brown  v.  Brown, 
27  S.  Car.  153;  Crane  v,  Lipscomb,  24 
S.  Car.  430;  Carroll  v,  Tompkins,  14  S. 
Car.  223;  Williams  v,  Haselden,  10 
Rich.  L.  (S.  Car.)  55. 

Tennessee,  —  Wyatt  v,  Richmond,  4 
Humph.  (Tenn.)  365. 

Texas,  —  Hardy  v.  De  Leon,  5  Tex. 
211;  Mitchell  V,  Adams,  i  Tex.  Unrep. 
Cas.  117. 

Vermont,  —  demons  v,  demons,  69 

Vt.  545. 

Virginia,  —  Buford  v.  North  Roanoke 
Land,  etc.,  Co.,  90  Va.  418;  Bean  v.  Sim- 
mons,  9  Gratt.  (Va.)  389;  Reynolds  v. 


Judah  V.  Hogan,  67  Mo.  252;  Tucker    State  Bank,  6  Gratt.  (Va.)  174;  Bowles 
V,  St.  Louis  L.  Ins.  Co.,  63  Mo.   588;    v,  Woodson,  6  Gratt.  (Va.)  78 


Cooney  v.  Murdock,  54  Mo.  349;  How- 
ell V.  Stewart,  54  Mo.  400;  Rhine  v, 
Montgomery,  50  Mo.  566;  Peak  v, 
Laughlin.  49  Mo.  162;  Cole  v,  Chicago, 
etc.,  R.  Co.,  47  Mo.  App.  624;  Sheehan 
V.  Sims,    36   Mo.    App.   224:    Ladd   v. 


West  Virginia,  —  Robrecht  v.  Mar- 
ling. 29  W.  Va.  765;  Flesher  v,  Hasler, 
29  W.  Va.  404;  Delaplain  v,  Arm- 
strong, 21  W.  Va.  211;  Snyder  v,  Mar- 
tin. 17  W.  Va.  284. 

United  States,  —  Fischer  v.  Hayes,  19 


Couzins,  35  Mo.  513;  Hale  v.  Skinner,     Blatchf.  (U.  S.)  26;  Bullinger  v,  Mac- 


33  Mo.  452;  Hallowell  v.  Page,  24  Mo. 
590;  Page  V,  Page,  24  Mo.  595;  State 
V,  Bird.  22  Mo.  470;  Basker^ille  v. 
Childs,  8  Mo.  703. 

Nebraska,  —  Storz  v,  Finklestein,  48 


key,  14  Blatchf.  (U.  S.)  355;  Veaich  v. 
Harbaugh,  i  Cranch(C.  C.)402;  Peirce 
V,  West,  Pet.  (C.  C.)35i;  High  tower  v. 
Hawthorn,  Hempst.  (U.  S.)  42. 
England,  —  I  Eq.  Cas.  Atr.  53. 
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sufficient  diligence  is  shown  by  the  party  desiring  the  favor,  it  is 
not  an  abuse  of  the  court's  discretion  to  refuse  permission.^ 
Whoro  It  Dooi  Hot  AppoMr  that  thoro  Is  Any  Koritoriooi  Dofenie  to  the 

BighttoFUoBeyUesOntof  Time.  — In  aUow  the  filtn(f  of  an    answer    nine 

Iowa  Che  plaintifi  has  an  absolute  fi.%\k\  days  after  a  case  is  set  for  trial,  but 

to  file  a  reply  after  the  time  prescribed,  before  any  default  has  been  entered, 

upon   such  reasonable  terms    as    the  and  upon  a  shoeing  of  cause  for  the 

court  may  see  fit  under  the  circum-  delay  in  an  affidavit.     State  v.  Matlock, 

stances  to  impose.  Williams  v.  Niagara  83  Mo.  455. 

F.  Ins.  Co.,  50  Iowa  561.  Where  It  Is  Vecesiary  to  Proenie  Faets 

After  Judgment  Is  Bendered  and   an  Abroad.  —  It  is  essentially  necessary  to 

Appeal  ^ayed  For  and  Allowed,  a  trial  the  administration  of  justice  in  many 

court  has  no  jurisdiction  over  the  case  instances  that  the  plaintiff  should  have 

that  will  authorize  it  to  permit  a  reply  a  longer  time  than  the  term  after  his 

to    be  filed  nunc  pro  tunc.     Ladd   v,  suit   is  commenced   in   which   to    de- 

Couzins,  35  Mo.  513.  elate,  as  where   it   is   needful   to  pro- 

Vegleot  of  Connsel   as   Oronnd. —  In  cure  facts  from  abroad  before  he  can 

McDougald   v.  Banks,    13  Ga.  451,  it  prepare   his   declaration.      O'Hara  v. 

was  held  not  erroneous   to   refuse  a  Nieury,  i   Sandf.   (N.  Y.)   655;    Koon 

plea  of  plene  administravit  at  the  trial  v,  Moore,  19  Wend.  (M.  Y.)  95;  People 

of  a  case  which  had  been  in  court  for  v.  Justices,  i  Barb.  (N.  Y.)  478. 

several  years,  when  it  had   not  been  where  Party  Is  Vonresident.  —  Where 

filed,  although  the  defendant's  counsel  an  application  to  serve  and  file  an  an- 

had    told   the  plaintiff's  counsel  Ihat  swer  after  judgment  is  made  within  a 

such  a  plea  would  be  made.  year  from  its  rendition  by  a  nonresi- 

Abeenoe  of  Clerk  of  Conrt  as  Oronnd  of  dent   upon   whom   there   was  no  per- 

Allowanoe.  —  Where  pleas  are  not  filed  sonal  service,  there  is  no  presumption 

within  the  time  limited,  because  of  the  against  him  of  lack  of  due  diligence  in 

absence  of  the  clerk  from  his  office,  it  interposing   his  defense,  as  would  be 

is  but  a  reasonable  exercise  of  the  dis-  the  case  had  he  been  personally  served; 

cretionary  power  of  a  court  to  extend  hence  he  is  not  required  to  show  that 

the  time  for  filing  them  by  permitting  he  had  not  actual  notice  of  the  action  in 

them  to  be  filed  on  the  morning  after  season  to  interpose  his  defense  within 

the  time  limited  M«Mr/r<7 /M»r.     Bemis  the  ordinary  time.    Frankoviz  v.  Smith, 

V,  Homer,  145  III.  567.  35  Minn.  278. 

Objeetions  Waived. —An  answer  which  1.  Sally  v,  Gooden,  5  Ala.  78;  Mc- 
is  filed,  not  within  the  time  fixed  upon  Dowell  v.  Booth,  72  Iowa  141;  Merten 
by  the  court,  but  still  in  advance  of  the  v.  Newforth,  44  Kan.  705;  Mickle- 
regular  time  for  filing,  and  has  re-  thwaite  v.  Rhodes,  i  Barb  (N.  Y.)  57; 
mained  on  file  for  more  than  a  year  Sea  Ins.  Co.  z/.  Day,  9  Paige  (N.  Y.) 
unobjected  to,  is  not  a  matter  of  sur-  247;  White  v,  Coleman,  38  S.  Car.  556. 
prise  to  the  complainant;  and  where.  See  also  Union  Type  Foundry  v.  Kit- 
in  view  of  the  nature  of  the  discovery  taning  Ins.  Co.,  138  Pa.  St.  137,  citing 
sought,  such  answer  is  almost  indis-  Murphy  v.  Chase,  103  Pa.  St.  260. 
pensable  to  a  full  and  fair  settlement  Adding  Parties  —  Applieation  on  Day  of 
of  a  partnership  account  involved,  the  Trial.  —  It  is  not  erroneous  to  refuse 
court  should  permit  it  to  be  filed,  leave  to  file  on  the  day  of  trial  an  an- 
Bernie  v.  Vandever,  z6  Atk.  616.  See  swer  praying  that  persons  who  are  not 
also  Grand  Island,  etc.  R.  Co.  v,  Swin-  necessary  parties  may  be  made  parties, 
bank,  sr  Neb.  521.  Mitchell  v.  Adams,  i  Tex.  Unrep.  Cas. 

ninstrations  as  to  Seasonable  Delay.  —  117. 

In  Micklethwaite  v.  Rhodes,   i  Barb.  Where  Pleas  in  Abatement  show  that 

(N.  Y.)  57.  which  was  a  suit  in  chan-  they  could  have  been  filed  at  the  proper 

eery,   the    plaintiff,   within    five   days  time  it  is  not  erroneous  to  reject  them, 

after  the  time  for  replying  had  elapsed,  Abell  v.  Penn  Mut.  L.  Ins.  Co.,  18  W. 

served  a  replication  upon  the  defend-  Va.  400. 

ant's  solicitor,  who  refused  to  receive  After  a  Case  Has  Gene  to  the  Jury  in  an 

it,  and  it  was  held  that  there  was  no  action  for  slander  there  is  no  error  in 

unreasonable  delay,  and  leave  to  file  refusing  permission  to  plead  a  justifi- 

was  granted.  cation,     waters  v.  Guthrie,  3  Bailey  L. 

It  is  not  an   abuse  of  discretion  10  (S.  Car.)  106. 
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action,  it  cannot  be  said  that  a  court  exercises  its  discretion 
unsoundly  in  refusing  leave  to  plead  after  the  time  has  expired,^ 
but  where  there  is  a  meritorious  defense  it  has  been  held  errone- 
ous to  refuse  permission.* 

Defootive  or  Ininffloient  Pleu  should  not,  however,  in  any  case  be 
permitted  to  be  filed ;  were  it  otherwise,  the  result  would  only 
be  to  delay  the  time  of  court  and  impose  additional  labor  and 
costs  upon  the  litigants.' 

6.  Limitations  as  to  Time.  —  Where  the  statutes  limit  the  time 
of  extension,  the  court  must  be  careful  not  to  grant  an  extension 
beyond  its  statutory  powers.* 

6.  Limitations  as  to  Hnmber  of  Extensions.  —  Additional  time 
may  be  granted  notwithstanding  that  the  time  for  declaring  or 
pleading  has  already  been  once  enlarged.^ 

V.  PSATEBS   OF   IKPABLAKCE    AHD    MOTIOVB   FOB   TiMB —  1.    In 

OeneraL  —  Where  a  party  is  not  prepared  to  plead  at  the  expira- 
tion of  the  time  allowed  him  for  that  purpose,  he  should,  at 
common  law,  pray  an  imparlance ;  *  or,  in  modern  practice,  he 

1.  Dalle  V.  Lally,  167  ni.  485;  Judah  District  Tp.   v.  White,  42  Iowa  608; 

V.  Hogan.  67  Mo.  252;    Hallowell  v,  Rumsey  v,  Robinson,  58  lonra  225. 

Pa^e,  24  Mo.  590;    Page  v.  Page,  24  In  Kentuoky,  under  the  code  extant 

Mo.  595;  Slate  v.  Bird,  22  Mo.  470.  in   1867,   the   court  might  extend  the 

Plaa  of  Limitations.  —  It  is  not  erroae-  time  for  filing  an  answer  or  reply,  to 

ous  lo  refuse  leave  to  file  a  plea  of  some  subsequent  day  in  the   term  in 

the  statute  of  limitations,  which  in  its  which  it  was  due  or  in  the  next  sue- 

nature  does  not  go  to  the  merits  of  the  ceeding  one.     Engleman  v.  National 

cause  of  action,  after  the  defendant  has  Bank,  2  Bush  (Ky.)  165. 

substantially  closed  his  case,  especially  5.  Van   Allen  r.   Spadone,   16  Ind. 

where  he  has  been  defaulted  but  has  319.     See  also  State  Bank  v.  Torre,  2 

succeeded  in  obtaining  leave  to  plead.  Spears  L.  (S.  Car.)  501;  Perry  v.  Aiken. 

Dulle  V.  Lally,  64  III.  App.  292, 167  111.  3   Rich.   L.   (S.   Car.)  60;   Howard  v. 

485.  Boorman,   13  Wis.    123;     Wallace    v. 

Plea  of  Von  Est  Faetnm.  —  The  re-  Wallace,  13  Wis.  224. 

f usal  to  allow  a  person  sued  as  surety  6.  Imparlanoei.  —  An  imparlance  was 

on  a  note  to  file  during  the  trial  a  plea  when  the  court  gave  a  party  leave  to 

of  nan  est  /actum,  denying  the  execu-  answer  at  another  time  without  the 

tion  of   the  note  sued  on  by  the  per-  assent  of  the  other  party,  and  in  this 

son  sued  as  principal,  is   not  ground  sense  it  signified  time  to  reply,  rejoin, 

of  error.     Hightower  v.  Ogletree,  114  surrejoin,  etc.     The  more  common  sig- 

Ala.  94.  nification  of  imparlance  was  time  to 

8.  Judah    V,    Hogan,   67    Mo.    252;  plead,  and  it  was  either  general,  with- 

Tucker  v,  St.  Louis  L.  Ins.  Co.,  63  Mo.  out  saving  any  exception  to  the  defend- 

588;    State  V,  Bird,  22  Mo.   470;  Mc-  ant,    which    was    always    to  another 

Daniel  v,  Addison,  53  S.  Car.  222.  term;  or  special,  which  was  sometimes 

3.  Pennington  v.  Ware,  16  Ark.  120;  to  another  day  in  the  same  term,  with 
Grissom  v,  Fite,  i  Head  (Tenn.)  332.  a  saving  of  all  exceptions  to  the  writ, 

4.  Collins  V,  Gauche,  23  Ark.  646  bill,  or  count;  or  of  all  exceptions 
[a'ting  Norns  v.  Kellogg,  7  Ark.  112J;  whatever,  which  latter  was  called  a 
Gibson  v»  Superior  Ct.,  83  Cal.  643;  general  special  imparlance.  A  general 
Baker  v,  Superior  Ct.,  71  Cal.  583;  imparlance  was  of  course,  when  the 
Pool  V.  Hill,  44  Miss.  306;  State  Bank  defendant  was  not  bound  to  plead  the 
V,  Torre.  2  Spears  L.  (S.  Car.)  501;  same  term,  but  a  special  imparlance  was 
Perry  v.  Aiken,  3  Rich.  L.  (S.  Car.)  60.  not  allowed  without  leave  of  the  court 

Li  Iowa  the  court  must  take  into  con-  in  the  Court  of  King's  Bench,  and  the 
sideration  the  necessity  of  making  up  court  would  not  grant  a  special  im- 
tbe  issues  at  the  earliest  day  possible,     parlance  except  to  prevent  injustice. 
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should  move  for  and  obtain  a  rule  or  order  for  time,  which  may 
be  repeated  if  the  circumstances  so  require.*  So  also,  if  the 
defendant  wishes  to  file  an  additional  plea  or  a  supplemental 
answer,  in  those  jurisdictions  where  such  pleadings  are  per- 
mitted,* or  to  be  permitted  to  plead  at  all  after  the  time  for 
pleading  has  expired,  the  court  must  be  moved  therefor;  because 
if  a  party  takes  upon  himself  to  plead  without  leave  his  pleas 
will  not  be  properly  before  the  court.' 

2.  Heoesflity  of  Hotioe.  —  Notice  of  an  application  for  an  exten- 
sion of  time,  or  for  leave  to  plead  out  of  time,  should  as  a 

In  the  Commoa  Pleas  general  impar-  Darrein  Continuance,  vol.  17,  p.  262; 

lances  were  entered  of  course  by  the  Supplemental  Pleadings,  ante^  p.  i. 
attorneys,  and  in  that  court  special  im-        After  the  Issnei  Are  Kade  XTp  a  party 

parlances   might   be  granted    by    the  has  no  right  to  file  an  additional  plea 

prothonotaries  so  as  lo  enable  the  de-  without  leave  of  the  court,  for  the  filing 

fendant  to  plead  in  abatement  within  of  such  a  pleading  without  leave  and 

the  first  four  days  of  the   next  term  without  taking  a  rule  on  the  opposite 

after  the  delivery  or  filing  and  notice  party  would  be  a  practice  very  likely 

of  declaration.     Bat  a  special   impar-  to  result  in  wrong  and  injury.     Davis 

lance  saving  all  exceptions  to  the  jur*  v.  Lang,  153  III.  175. 
isdiction   could   not  be  entered   with-        Filing  Pleas  at  Different  TimM  —  Leave 

out  leave,     i  Tidd  Pr.  462.     See  also  of  Court.  —  The  practice  of  filing  pleas 

Stephen  on  Pleaditig  (Tyler)  104;  Allan  at  different  times,  and  after  an  answer 

V,  Smith,  I  Cow.  (N.  Y.)  180    Deane  v.  has  been  filed,  without  first  obtaining 

Echols,  2  App.  Cas.  (D.  C.)  322;  Rives  the  leave  of  the  court,  is  an  irregularity 

V.  Rives,  4  J.  J.  Marsh.  (Ky.)  533:  Pol-  calculated  to  perplex,  and  is  not  to  be 

lard  V,   Wilder,   17  Vi.  48;    Hake  v,  sanctioned.  Coles  v.    Kelsey,   2   Tex. 

Grove,  ^9  Mich.  216.  542.     See  also  Bell  v.  Morehead,  3  A. 

1.  Tidwell  V.  Witherspoon,  18  Fla.  K.  Marsh.  (Ky.)  158;  McCuIloch  v. 
282;  Van  Allen  t/.  Spadone,  16  Ind.  Tapp,  2  Ohio  Dec.  (Reprint) 678, 4  West. 
319;    Perry   v,   Aiken,   3   Rich.  L.  (S.  L.  Month.  575. 

Car.)  60;  State  Bank  r.  Torre,  2  Spears  8.  Gemmell  t--.   Davis,  71    Md.   458; 

L.  (S.  Car.)  501;  Howard  v.  Boorman,  Thorne  v.  Fox,  67  Md.  67. 

13  Wis.   123;    Wallace  v.  Wallace,  13  Pleas  by  Hew  Parties.  —  Where  the 

Wis.  224.  time  for  pleading  has  passed,  persons 

Extending  Time  to  Declare.  —  In  the  who  have    made    themselves    parties 

old  practice,  rules  for  further  time  to  cannot  plead  without  the  permission  of 

declare  from  the  beginning  to  the  end  the  court.     Byrd  v.  Byrd,  117  N.  Car. 

of  a  term  and   from   the  end  of  one  523. 

term    to    the  beginning  of  the    next  Filing  Declaration  Ont  of  Time.  —  In 

could,  within  a  year  and  a  day  from  South  Carolina  it  was  held  in  an  early 

the  date  of  entry,  be  obtained  as  often  case  that  leave  to  file  a  declaration  out 

as  was  necessary  by  the  plaintiff  un-  of  time  had  to  be  obtained.     Wright  v. 

less  he  was  stopped  by  a  rule  to  de-  Higginbottom,  i  Nott  &  M.  (S.  Car.)  8. 

ciare  peremptorily,   i  Tidd  Pr.  501.  See  nUng  Answer  After  Master's  Beport.  — 

also  State  Bank  v.  Torre,  2  Spears  L.  Where  a  decree /r^  confesso  is  regular, 

(S.  Car.)  501:  Perry  v,  Aiken,  3  Rich,  a  defendant  cannot  file  an  answer  after 

L.  (S.  Car.)  60.  the  report  of  the  master  has  been  made. 

Under  the  Jndicatnre  Acts  the  time  for  except  by  consent  or  leave  of  court, 

delivery  of  pleadings  may  be  enlarged  Hurter  v,  Robbins,  21  Ala.  585. 

by  consent  without  application  to  the  In  Colorado  it  seems  doubtful,  under 

court  or  a  Judge.     Rules  Supr.   Ct.,  Code  1883,  §§   75,  78,  (Mills's  Annot. 

order  64.  rule  7  Code  1896,  §  34,  par.  43;  S  75.  par.  79), 

2.  Carroll  v.  Harris,  19  Ark.  237;  whether  leave  of  court  is  necessary,  in 
Davis  z'.  Lang,  153  III.  175;  Bell  v.  a  chancery  case,  to  file  an  answer  after 
Morehead,  3  A.  K.  Marsh.  (Ky.)  158  ;  the  statutory  period  for  answering  has 
Pool  V.  Hill,  44  Miss.  306;  Coles  z/.  Kel-  expired,  if  no  default  has  been  taken, 
sey,  2  Tex.  542.     See  also  articles  Puis  Sieber  v,  Frink,  7  Colo.  148. 
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general  rule  be  given  to  the  adverse  party,* 

3.  Place  of  Moving.  —  No  general  rule  can  be  adopted  as  to 
where  it  is  proper  to  move  for  an  extension  of  time,  or  for  leave 
to  plead  out  of  time;  but  reference  must  be  made  to  the  statutes 
of  the  various  jurisdictions  and  rules  of  court.' 

1.  Mallan  v.  Higenbotbam,  lo  Colo,  necessary.     Hurd  v,  Haynes,  9  Paige 

264;  Rhoads  v.  Gatlin,   2  Colo.    App.  (N.  Y.)  604. 

06;     Bemis    v.    Homer,   145   111.   567;  2.  See  generally  articles  Chambers 

Trenton    Mut.    L.,   etc.,   Ins.   Co.    v.  and    Vacation,   vol.   4,    p.   336;    De- 

Ilodges,  24  N.  J.  L.  673;  Condon  z/.  St.  faults,  vol.  6,  p.  149;  Motions,  vol. 

Augustine  Church,  (C.  PI.  Spec.  T.)  14  14,  p.  70. 

Misc.  (N.  V.)  181;  Fries  z'.  Coar,  (N.  Y.  In    England^    general    imparlances 

Ciiy  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  were   of   course,  and   entered   by  the 

Y.)  267,  13  Civ.  Pro.  (N.  Y.)  152;  Hurd  attorneys;   special  imparlances  in  the 

V.  Hiynes,  9  Paige  (N.  Y.)  604:  Ken-  King's  Bench  could  be  granted  only  by 

nedy  v.  Smiih,  i   Brev.  (S.  Car.)  203;  the  court,  but  in  the  Common  Pleas 

Wright  V,  Higginbottom,  i  Nott  &  M.  the  prothonotaries  might  grant  them; 

(S.  Car.)  8;  Searles  v.  Lawrence,  8  S.  general  special  imparlances  could  be 

Dak.  II.  granted  only  by  the  court,     i  Tidd  Pr. 

Under  the  English  Praotioe  a  summons  462. 

for  lime  to  plead  had  to  be  regularly  Praotioe  under  Jndioatore  Acts.— Either 

served   on   the   plaintiff's   attorney  or  the  court  or  a  judge  may  enlarge  the 

agent,     i  Tidd  Pr.  470.  time  for  pleading  upon  such  terms  as 

Where  an  Order  Extending  the  Time  to  the  justice  of  the  case  may  require. 

Plead  Is  Made  Without  Votioe  the  ad-  Rules  Supr.  Ct.,  order  64.  rule  7. 

verse  party  is  entitled  to  come  in  after.  In  Hew  York,  under  Code  Civ.  Pro., 

wards  and  show  that  the  order  should  $  781  et  seq,^  application  to  extend  the 

not  have  been  made,  but  where  noth-  time  to  answer  llad  to  be  made  to  the 

tng  appears  in  the  record  to  show  that  court   sitting  as  such,   and   not  to  a 

the  exercise  of  the  court's  discretion  in  judge  out  of  court.     Fries  v.  Coar,  (N. 

making  the  order  depended  upon  the  Y.  City  Ct.  Spec.  T.)  19  Abb.  N.  Cas. 

presence  of  the  opposite  party,  or  no-  (N.  Y.)  267. 

tice  to  him,  the  court's  order  of  exten-  A  Judge  Authorised  to  Kake  an  Order 

sion   will  not  be  reversed.     Bemis  v,  in  the  Action   may,   under  Code  Civ. 

Homer,  145  III.  567.  Pro.,  N.  Y.  §  781,  enlarge  the  time  for 

Exception  to  Bule.  —  \n  South  Carolina  answer.     Condon    v,    St.    Augustine 

an  order  extending  the  lime  to  answer  Church,  (C.  PI.  Spec.  T.)  14  Misc.  (N. 

may,  under  Code  Civ.  Pro.,  ^  405,  be  Y.)  i8i. 

obtained  on  an  ex  parte  motion  accom-  Time  to  Demur  in  equity  could  not,  be- 

panied  by  an  affidavit.     Wilcox,  etc.,  fore  the  code,  in  New  York  be  granted 

Guano  Co.  v.  Phoenix  Ins.  Co.,  60  Fed.  by  a  judge  at  chambers.     Davenport  v. 

Rep.  929.  Sniffen,  i  Barb.  (N.  Y.)  223;    Burrall 

In  New   York  notice  of  an  applica-  v,  Raineteaux,  2  Paige  (N.  Y.)  331. 

tion  to  the  adverse  party  for  leave  to  Ex  Parte    Orders   Vnllities.  —  Where 

enlarge  the  time  of  filing  an  amended  the  power  to  extend  the  time  to  plead 

pleading  is   not  necessary  where  the  or  answer  is  vested  exclusively  in  the 

application   is   made    before    the  time  court,    an   ex  parte  order  made  by  a 

has  expired.     Condon  v,  St.  Augustine  judge  out  of  court  is  a  nullity.     Fries 

Church,  (C.  PI.  Spec.  T.)  14  Misc.  (N.  w.  Coar,  (N    Y.  City  Ct.  Spec.  T.)  19 

Y.)  181.  Abb.  N.  Cas.  (N.  Y.)  267,  13  Civ.  Pro. 

Bule  to  GQiow  Cause  a  Substitute  —  Hew  (N.  Y.)  152. 

York  Chancery  Praotioe.  —  In  New  York  Order  by  Single  Judge.  —  Time  to  de- 

a  notice  of  an  application  to  the  court  clare  or  plead  might  be  granted  by  a 

to  extend  the  time  of  putting  in  an  an-  single  judge  in  term  time,  as  well  as  in 

swer  was  required  to  be  given  to  the  vacation  at  his  chambers,  and  it  was 

complainant's  solicitor,  or  it  was  nee-  not  necessary  to  apply  to  the  court, 

essary  to  obtain  an  order  to  show  cause  Dutchess  Cotton  Manufactory  v.  Davis 

why  the  time  to  answer  should  not  be  14  Johns.  (N.  Y.)  343. 

extended,  and  to  stay  the  proceedings  The  Boeorder  of  Hew  York,  being  by 

of  the  complainant  in  the  meantime,  if  statute  vested  with  the  same  powers 
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4.  Grounds  of  Motion  —  a.  In  General.  —  It  is  invariably 
necessary  that  the  motion  or  application  for  an  extension  or 
enlargement  of  the  time  for  pleading,  or  for  leave  to  plead  out  of 
time,  should  show  good  grounds  therefor.^ 

b.  Excuse  for  Neglect.  —  The  motion  should  show  in  gen- 
eral some  excuse  for  not  filing  the  pleading  within  the  time 
allowed  by  law.* 

as  a  judge,  has  been  held  authorized  lo  he  had  a  just  and  true  defense  to  the 

enlarge  a  time  for  pleading.     Dutchess  whole   of    plaintiff's    claim;    that    he 

Cotton  Man uf actory  v,  Davis,  14  Johns,  filed  an  affidavit  of  defense  on  A  ugast  6, 

(N.  Y.)  343.  and  served  a  copy  of  the  same  on  the 

1.  Whars  the  Examination  of  tht  Plain-  plaintiff's  attorney;  that  said  affidavit  of 

tiff  Is  Vocessary  to  obtain  a  knowledge  defense  was  prepared  by  his  attorney, 

of    facts    without  which    the    answer  Robert  W.  Finletter,  whose  name  was 

cannot    be    inteliigently   framed,    the  indorsed  thereon,  but  that  through  the 

inability  of  the  defendant  to  serve  an  neglect  of  the  deponent,  who  made  the 

order  upon  the  plaintiff  for  his  exami-  copy  served  oh  the  plaintiff's  attorney, 

nation  furnishes  good  ground  for  the  the  said  name  was  not  indorsed  on  said 

extension  of  the  defendant's  time  to  copy;  that  the  plaintiff's  attorney  had 

answer,    unless    service   of  the  order  acknowledged  that  he  knew  that  Rob- 

upon   the  attorney  of  the  plaintiff  is  ert  W.  Finlelter  was  the  attorney  who 

permissible.      Dudley  v.   Press   Pub.  prepared  the  affidavit  of  defense  filed; 

Co.,  53  Hun  (N.  Y.)  347.  that  within  a  few  days  after  filing  said 

The  Failure  to  Com^y  with  an  Order  for  affidavit  the  deponent  received  a  paper 

Examination  by  the  plaintiff  is  ground  from  the  plaintiff's  attorney,  which  he 

foranextensionof  time  to  answer,  even  did  not  understand,  and,  as  his  attor- 

if  the  plaintiff  be  a  nonresident.    Farm-  ney  was  out  of  the  city,  he  sent  his 

ers  Nat.  Bank  v.  Underwood,  90  Hun  wife  to  the  office  of  the  plaintiff's  at- 

(N.  Y.)  342.  torney  to  request  an  explanation,  and 

Ponding  Appeal  from  Order  Allowing  she  was  informed  that  if  the  deponent 
Amendment.  —  Where  the  complaint  would  send  the  paper  it  would  be  ex- 
contained  two  causes  of  action,  one  of  plained;  that  the  deponent  wrote  a  let- 
which  was  afterwards  struck  out  by  ler  inclosing  the  paper  sent  to  him  by 
amendment,  and  the  answer  contained  the  plaintiff's  attorney, but  heard  noth- 
allegations  which  were  relevant  to  the  ing  further  of  the  matter  until  the 
original  complaint,  it  was  held  that  the  sheriff  made  a  levy  on  his  household 
defendant,  who  had  appealed  from  goods,  when  he  ascertained  that  the 
the  order  granting  leave  to  amend  the  paper  served  on  him  was  a  notice  of  a 
complaint,  was  entitled  to  an  extension  rule  to  plead,  and  that  judgment  was 
of  time  toanswer  until  that  appeal  could  laken  for  want  of  a  plea,  it  was  held 
be  heard  and  disposed  of.  Watson  v.  that  there  were  sufficient  grounds  let- 
Manhattan  R.  Co.,  55  N.  Y.  Super.  Ct.  ting  the  defendant  in  to  plead.  Coul- 
547.  son  V.  Conn,  13  Pa.  Co.  Ct.  40. 

RoTorsal  of  Order  Setting  Aside  Berrioo.  2.  Alabama,  —  Sally    v.    Gooden,    5 

—  Where   at    the   return   term   of  the  Ala.  78. 

writ  the  defendant  moves  to  set  aside  Arizona,  —  Basbford-Burmister    Co. 

service  and  the  motion  is  sustained,  v.  Agua  Fria  Copper  Co.,  (Ariz.  1894) 

but  on  appeal  the  decision  thereon  is  35  Pac.  Rep.  983 

reversed,  the  defendant  must  be  con-  Arkansas,  —  State   v,    Jennings,    10 

sidered  as  having  all  the  rights  which  Ark.  428. 

he  would  have  had  if  the  motion  to  set  Iowa,  —  McDowell  v.  Booth,  72  Iowa 

aside  service  had  been  dissolved  when  141. 

made,  and  he  should  be  allowed  to  ap-  Kansas,  —  Merten    v,   Newforth,  44 

pear  and  plead  at  the  succeeding  term.  Kan.  705. 

Barnes  v.  Bell,  11  Rich.  L.  (S.  Car.)  20.  Mississippi,  —  McAdory  v.  Turner,  56 

Coneoalment  of  Facts  by  Plaintiff's  At-  Miss.  666. 

torney.  —  Where  the    defendant  made  Afi.fj<?«rj.  —  Stale  ».  Matlock,  82  Mo. 

affidavit  that  judgment  had  been  en-  455;    Judah   r.    Hogan,   67   Mo.   252: 

tered  for  want  of  a  plea,  and  that  ex-  State  v.  Bird,  22  Mo.  470. 

ecution  had  been  issued  thereon;  that  New      York,  —  Micklethwaite 
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c.  Merits  of  Proposed  Defense.  —  Where  application  is 
made  by  a  defendant  for  leave  to  plead  after  time  expired,  it 

should  be  shown  that  there  is  a  good  and  valid  defense  to  the 
action.^ 

Rhodes,  i  Barb.  (N.  Y.)  57;  People  v.  plaintiff  and  is  not  a  valid  excuse  for  a 

Justices,  z  Barb.  (N.  Y.)  478;  Sea  Ins.  failure  to  file  in  due  time.     Hay  ward  v. 

Co.  V,  Day,  9  Paige  (N.  Y.)  247;  O'Hara  Goldsbury,  63  Iowa  436. 

V,  Nieury,  i  Sandf.  (N.  Y.)  655;  Koon  1.  Sally  v.  Gooden.  5  Ala.  78;  Duile 

V.  Moore,  iq  Wend.  (N.  Y.)  95.  v,  Lally,  64  111.  App.  292,  167  111.  485; 

Ohio,  —  Fox  V.  Althorp,  40  Ohio  St.  Briggs  v.  Coffin,  91  Iowa  329;  £ngle< 

322.  man  v.  National  Bank,  2  Bush  (Ky.) 

South  Carolina,  —  White  e^.  Coleman,  165;    Judah   v,    Hogan,    67   Mo.   252; 

38  S.  Car.  556;  McDaniel  v,  Addison,  Tucker  v.  St.  Louis  L.  Ins.  Co.,  63  Mo. 

53  S.  Car.  222;  Frean  v,  Cruikshanks,  588;    Hallowell  v.    Page,  24  Mo.  590; 

3  McCord  L.  (S.  Car.)  84;  Trimmier  v.  Page   v.    Page,   24  Mo.  595;    State   v. 

Hamilton,  3  McCord  L.  (S.  Car.)  425;  Bird,  22  Mo.  470;  Coulson  z/.  Conn,  13 

Barnes  v.  Bell,  11  Rich.  L.  (S.  Car.)  20.  Pa.  Co.  Ct.  40;  McDaniel  v.  Addison, 

Tennessee,  —  Cheek    v.     Merchants  53  S.  Car.  222;  Bastable  v.  Wilson,  i 

Nat.  Bank,  9  Heisk.  (Tenn.)  489.  Cranch    (C.   C.)   124;    French   v.   £d- 

West  Virginia,  —  Abell  v,  Penn  Mut.  wards,  4  Sawy.  (U.  S.)  125. 

L.  Ins.  Co.,  18  W.  Va.  400.  Nature  of  Dofense  Should  Appear.  —  In 

United  States.  —  Central  Trust  Co.  v,  an  action  on  two  promissory  notes  an 

Texas,  etc.,  R.  Co.,  23  Fed.  Rep.  846.  affidavit   in   support   of  a   motion  for 

See  also  cases  cited  supta^  IV.  4.  Dis-  further  time  (o  file  an  answer,  which 

cretion  of  Court,  set  forth  substantially  that  the  defend- 

Keglect  of  Attorney.  —  In  Merten  v,  ant  had  a  good  and  valid  defense  to 
Newforih,  44  Kan.  705,  where  the  the  entire  amount  of  both  of  the  notes, 
ground  of  the  application  was  that  it  but  that,  owing  to  the  fact  that  he  had 
was  necessary  for  the  defendant  to  fur-  not  had  lime  since  the  institution  of 
nish  his  attorney  with  certain  docu*  the  action  to  make  the  necessary  in- 
ments,  and  that  he  did  all  he  could  by  vestigation  of  the  matters  pertaining 
request  to  secure  them,  but  that  they  10  his  defense,  it  had  been  out  of  his 
did  not  reach  his  attorney  until  the  day  power  to  collect  the  facts  upon  which 
on  which  application  was  made,  which  to  base  his  defense  in  such  a  manner 
was  a  long  time  after  the  proper  time  as  to  enable  him  to  prepare  his  answer 
for  answering,  it  was  held  that  no  suffi-  so  that  he  could  swear  to  it,  but  that  if 
cient  diligence  was  shown  in  obtaining  allowed  a  continuance  of  time  to  make 
the  papers  alleged  to  have  been  needed  said  investigation  he  could,  as  he  be- 
to  prepare  the  answer.  lieved,  be  able  to  present  a  sufficient 

Where  the  Defendant  HaA  Not   Been  defense,   but   which   did    not  disclose 

Onilty  of  Keglect,  and  has  not  intended  the  nature  of    the  intended   defense, 

to  take  an  advantage,  as  when  an  at-  whether   usury,    payment,   set-off,    or 

torney  has  been  employed  and  failed  accord    and   satisfaction,   as   the   case 

to  appear,  or  where  the  act  of  God  has  might  be,  was  held  not  to  show  a  good 

prevented,  or  where  he  was  served  by  cause   for  extension   of  time.     Engle- 

copy  left  at  his  residence  and  was  out  man  v.  National   Bank,  2  Bush  (Ky.) 

of  the  state  and  his  absence  extended  165. 

be yrond  the  term,  an  application  for  per-  Where  Technical  and  Ineqnitable  De- 
mission to  appear  and  plead  should  fenses  Are  Set  Up  After  Many  Tears  of 
be  allowed;  but  otherwise  where  the  Delay,  a  trial  court  is  fully  justified  in 
defendant  has  placed  himself  in  the  denying  leave  to  file  supplemental  an- 
wrong  and  desires  to  take  advantage  swers  on  the  ground  of  laches,  even  if 
of  it.  Frean  v.  Cruikshanks,  3  Mc'  the  defense  proposed  is  good.  French 
Cord  L.  (S.  Car.)  84;  Barnes  v.  Bell,  11  v,  Edi^aids,  4  Sawy.  (U.  S.)  I2f?. 
Rich.  L.  (S.  Car.)  20;  Hanks  v,  Ingram,  When  Defect  HasNot  Been  Availed  of. 
2  Bailey  L.  (S.  Car.)  440.  —  Whether  a  showing  of  merits,  and 

Negligence     of    Attorney's     Clerk.  —  in  excuse  of  the  delay,  should  be  re- 

Whpre  the  failure  to  file  an  amended  quired  or  not  when  the  defect  of  not 

petition  is  due  to  the  negligence  of  the  pleading  in  time  has  not  been  availed 

clerk  of  the  plaintiff's  attorney,  such  of   by  the  other  side,  must  be  deter- 

negligence  must  be  imputed  to    the  mined  by  the  court  in  the  exercise  of 
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6.  Presentation  of  Proposed  Pleading.  —  In  some  jurisdictions  it 
is  requisite  that  the  proposed  pleading  should  be  submitted  to 
the  trial  court  in  order  that  it  may  see  that  the  pleading  is  proper 
and  confined  to  the  real  issues.^ 

6.  Affidavit  of  Support.  —  It  is  frequently  required  that  the 
grounds  of  motion  be  set  forth  in  an  affidavit,'  unless  they  are 
admitted  by  the  opposite  party.* 

An  Affidavit  of  Merlu  is  required  in  some  states.^ 

VL  OsDEBS  OF  EXTEKSIOK  —  1.  Temu  and  Conditions.  —  Where 
the  courts  have  a  discretion  in  the  matter  of  allowing  an  exten- 

a  sound   legal   discretion.     Briggs  v.  South  Dakota. — Searles  t/.  Lawrence, 

Coffin,  91  Iowa  329.  8  S.  Dak.  11. 

1.  Slate   V,  Jennings,    10  Ark.   428;  Pennsylvania,  —  Coulson  t{.  Conn,  13 
Merten   v,    Newforth,    44    Kan.    705;  Pa.  Co.  Ct.  40. 

Lynde  v.  Verity,  (Supm.  Ct.  Spec.  T.)  Tennessee,  — Cheek     v.     Merchants 

3   How.    Pr.   (N.    Y.)  350;    Searies  V.  Nat.  Bank,  9  Heisk.  (Tenn.)  489. 

Lawrence,  8  S.  Dak.  11 ;  Central  Trust  Wisconsin,  —  Mowry  v.  Hill,  11  Wis. 

Co.   V.   Texas,   etc.,   R.   Co.,   23  Fed.  146. 

Rep.  846.  United  States,  —  Central  Trust  Co.  v. 

Service  of  Pleading.  —  A  copy  of  the  Texas,    etc.,    R.    Co.,    23    Fed.   Rep. 

proposed   pleading   should  be   served  846. 

with   the   motion    papers.      Lynde  v,  8.  Trenton  Mnt.  L.,  etc.,  Ins.  Co.  v. 

Verity,  (Supro.  Cl.  Spec.  T.)  3  How.  Hodges,  24  N.  J.  L.  673. 

Pr.  (N.  Y.)  350;  Searles  v,  Lawrence,  8  4.  Romaine  v.  Cornwell,  (C.  PI.  Spec. 

S.  Dak.  II.  T.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  430;  Ellis 

2.  Arkansas, — State  V.Jennings,  10  v.  Van  Ness,  (Supm.  Ct.  Spec.   T.)  14 
Ark.  428.  How.  Pr.  313:  Campbell  v.  American 

Illinois,  —  Fisher  v,  Greene,  95  111.  Zylonite  Co.,  53  N.  Y.  Super.  Ct.  131 ; 

94;  Chicago,  etc.,  R.  Co.  v,  O'Connor,  Searles   v,    Lawrence,   8    S.    Dak.  11. 

119  111.  586.  See  also  Affidavits   of    Merits  or 

Kansas,  —  Mertftn    v,   Newforth,  44  Defense,  vol.  1,  p.  341. 
Kan.    705;    Swerdsfeger  v.   State,   21        Power  of  Court  to  Dispense  with  Affi- 

Kan.  475;  Neitzel  v.  Hunter,  19  Kan.  davit  of  Merits.  —  Where  an  affidavit  of 

221.  merits  is  required  it  must  be  furnished, 

Kentucky. —  Engleman   v.    National  and  cannot  be  dispensed  with  by  the 

Bank,  2  Bush  (Ky.)  165.  judge.     Ellis  v.  Van  Ness,  (Supm.  Ct. 

Missouri.  —  State  v.  Matlock,  82  Mo.  Spec.    T.)    14   How.    Pr.    (N.    Y.)  313; 

455.  Searles  v.  Lawrence,  8  S.  Dak.  11. 

New  Jersey.  — Trenton  Mut.  *^.,etc.,        Ominion  of  Affidavit  Cured  by  Filing. 

Ins.  Co.  V.  Hodges,  24  N.  J.  L.  673.  —  In  Campbell  v.  American  Zylonite 

New  York. — Worthington  7/.  Warner,  Co.,   53  N.   Y.  Super.  Ct.   131,  it  was 

(N.  Y.   City  Ct.  Spec.   T.)  19  Abb.  N.  held  thai  an  order  extending  the  time 

Cas.  (M.  Y.)  266;    Romaine  v.  Corn-  to  answer  was  not  a  nullity  because  of 

well,  (C.  PL  Spec.  T.)  11  Abb.  Pr.  N.  the  absence  of  the  affidavit  of  merits, 

S.  (N.  Y.)  430;  McGuin  v,  Cace,  (C.  PI.  but  that  this  was  a  mere  irregularity 

Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  160;  Dav-  which  could  be  cured  by  allowing  such 

enport  v.  Sniffen,   i  Barb.  (N.  Y.)  223;  an  affidavit  to  be  filed,  and  that  such 

Corning  v.  Roosevelt,  (Supm.  Ct.  Spec,  order,   until  vacated  by  the   court  or 

T.)  18  Civ.   Pio.  (N.  Y.)  193;  Ellis  v,  judge  who  granted  it,  was  valid. 
Van   Ness,   (Supm.    Ct.   Spec.   T.)   14        Effect  of  Sequiring  Security  for  Costs. — 

How.  Pr.  (N.  Y.)3I3;  Bronson  v.  Free-  Where  security   for  costs  is   required 

man,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  from  a  nonresident  plaintiff,  the  time 

(N.  Y.)492;    Lynde  v.  Verity,  (Supm.  for  answering  may  be  extended  with 

Ct.  Spec.  T.)  3  How.   Pr.  (N    Y.)  350;  propriety  without  an  affidavit  of  mer- 

Campbell  v.  American  Zylonite  Co.,  53  its.     Worthington   v.  Warner,  (N.  Y. 

N.  Y.  Super.  Ct.  131;   Condon   v.  St.  Ciiy  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N. 

Augustine  Church,  (C.  PI.  Spec.  T.)  14  Y.)  266;  Bronson  v.  Freeman,  (Supm. 

Misc.  (N.  Y.)  181.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  492. 
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sion  of  the  time  for  pleading  or  the  filing  of  pleadings  out  of 
time,  such  terms  as  seem  just  and  reasonable  to  the  court  may  be 
imposed  upon  the  party  in  whose  favor  an  order  therefor  is  made, 

as  a  condition  precedent  to  the  benefit  conferred  by  the  order, 
with  which  he  must  comply,^  and  where  such  terms  are  reason- 

1.  Arkansas,  —  Bernie  v,  Vandever.  statute  of  limitations,  and  a  real  and 

i6  Ark.  6i6.  fair  demarrer  was  also  an  issuable  plea 

Cb/i/^nfM.  —  Barron  v,  Deleval,  58  within  the  meaning  of  a  judge's  order 

Cal.  95;  Seale  v.  McLaughlin,  28  Cal.  for  time  to  plead,  though  a  demurrer 

672.  without  good  cause  was  not.     i  Tidd*8 

Dakota,  —  Warder    v.    Patterson,    6  Pr.  471. 

Dak.  83.  Prmotloe  under  Judioatnre  Aoti.  —  The 

Iowa,  —  Williams  v,  Niagara  F.  Ins.  costs  of  applications  to  extend  the  time 

Co.,  50  Iowa  561.  for  pleading  are  in  the  discretion  of 

Kansas,  —  Freeman  v.  Hill,  45  Kan.  the  taxing  officer,  in  the  absence  of  a 

437;  Merten  v,  Newforth,  44  Kan.  705;  special  direction  by  the  court  or  judge 

Grover.  etc..  Sewing  Mach.  Co.  v.  Red-  how  the  costs  are  to  be  taxed  or  borne, 

field,  18  Kan.  555;  Luket/.  Johnnycake,  but  the  taxing  officer  must  not  allow 

9  Kan.  511.  the  costs  of  more  than  one  extension 

Kentucky.  —  Engleman   v.    National  of  time,  unless  satisfied  that  such  ex- 
Bank,  2  Bush  (Ky.)  165.  tension   was  necessary  and  could  not 

Netu  York,  —  Guliano  v.  Whitenack,  with  due  diligence  have  been  avoided. 

(C.    PI.   Gen.   T.)  3  Misc.  (N.  Y.)  54;  Rules  Supr.  Ct.,  order  65,  rule  27  (24]. 

Short  V.   May,   2  Sandf.   (N.  Y.)  639;  Imposition  of  Costs*  —  A  condition  of 

Montecarbole  v,  Mundel,  (Supm.  Ct.)  the  order  granting  leave  may  be  that 

16   How.    Pr.   (N.    Y.)  141;    Lynde  v,  the    defendant    be    required    to     pay 

Verity,  (Supm.   Ci.  Spec.  T.)  3  How.  all  the  costs  which  have  accrued  up  to 

Pr.   (N.   Y.)  350;    Merritt   v,  Slocum,  that  time.     Hecht    v,    Friesleben,    28 

(Supm.   Ct.)  3  How.  Pr.  (N.  Y.)  309;  S.  Car.  181;   Armstrong  v,  Friesleben, 

Mumford  v,  Sprague,  11  Paige  (N.  Y.)  28  S.    Car.  605.     See  also  Engleman 

438.  V,  National  Bank,  2  Bush  (Ky.)  165; 

South  Carolina,  —  White  v,  Coleman,  Guliano  v,  Whitenack,  (C.  PI.  Gen.  T.) 

38  S.  Car.  556;  Hecht  v,  Friesleben,  28  3  Misc.  (N.  Y.)  54;  Brown  v.  Brown, 

S.  Car.  181;  Armstrong  v,  Friesleben,  27  S.  Car.  153. 

28  S.  Car.  605;  Brown  v.  Brown,  27  S.  It  is  not  necessary  in  all  cases  that  a 

Car.    153;  Crane   v,   Lipscomb,   24  S.  party  in  default  for  want  of  an  answer 

Car.  430.  should  be  compelled  to  pay  costs  as  a 

Wisconsin,  —  Dodge    v,   Barden,   33  condition  of  allowing  one  to  be  filed 

Wis.  246.  out  of  time.     Sheppard   v.  Collins,  i 

See  also  i  Tidd's  Pr.  471.  Mart.  (N.  Car.)  56. 

In  England  the  TTsual  Termi  when  a  Effect   of   Order    of    Commiisioiier.  — 

plaintiff  was  in  time  to  try  his  cause  Where  time  to  plead  is  extended  on 

were     pleading     issuably,     rejoining  condition,  the  condition  will  not  be  in- 

gratis,  and  taking  short  notice  of  trial  terfered  with  or  its  operation  defeated 

or  inquiry:  but  if  the  plaintiff  was  not  by  an  order  of  a  court  commissioner 

in  time,  then  the  terms  were  pleading  made  on  the  same  day  staying  all  pro- 

issuably  only,  and  when  the  defendant  ceedings  in  the  action  on  the  part  of 

was   an  executor  or  administrator  he  the   plaintiff   until   the   hearing  of  an 

had   to   undertake  not   to    plead   any  order  to  show  cause  made  by  the  com> 

judgment  confessed  by  him  since  his  missioner.     Dodge  v.  Barden.  33  Wis. 

time  for  pleading  was  out.     Issuable  246. 

pleas  were  those  to  the  merits,  upon  Avoidanoo  of  Continiianoo.  —  Leave  to 

which  the  plaintiff  might  take  issue  file    an    answer  out  of  time  may  be 

and  go  to    trial.     Therefore   pleas  in  granted  on  terms  that  the  delay  does 

abatement  were  not  issuable  pleas,  nor  not   work  a  continuance  of  the  case, 

was  a  false  plea  of  judgment  recov-  Freeman  7\  Hill,  45  Kan.  437;  Merten 

ered,    nor  a  plea  of  alien  enemy,  or  v.   Newforth,  44    Kan.   705;    Grover, 

other  plea  which  did  not  go  to  the  mer-  etc..  Sewing  Mach.  Co.  v,  Redfield,  18 

its.     Bui  a  plea  of  tender  was  deemed  Kan.  555;  Luke  v,  Johnnycake,  9  Kai.« 

an  issuable  plea,  as  was  a  plea  of  the  511. 
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able  they  will  not  be  interfered  with  on  appeal.^ 

2.  Filhig  and  Entering.  —  Wherever  a  special  order  of  the  court 
fixing  the  time  to  plead  or  giving  leave  to  plead  out  of  time  is 
necessary,  it  should  be  entered  of  record ;  a  mere  recital  in  the 
body  of  the  pleading,  when  made,  that  leave  was  given  amount- 
ing to  no  more  than  an  averment  of  the  pleader.* 

3.  Notice  and  Service.  —  Generally  an  order  enlarging  the  time 
for  pleading  must  be  served  upon  the  adverse  party;  a  notice  to 
the  effect  that  such  an  order  has  been  made  is  not  sufficient;  and 
notwithstanding  the  absence  of  any  provision  of  law  requiring 
service  of  such  order,  it  is  the  more  correct  practice  to  serve  it.* 

4.  Modification  of  Ordert.  —  Orders  extending  time  to  plead  may 
be  modified  at  a  subsequent  term,  even  though  another  judge  be 
presiding  over  the  court  at  the  time  of  such  modification.^ 

6.  Vacation  of  Orders.  —  Orders  enlarging  time  to  plead  may  be 
vacated,  and  it  would  seem  that  such  vacation  may  be  with  or 
without  previous  notice  to  the  defendant.* 

Vn.   COKPLIAVCE  WITH  BULEB  AKB   0BDEB8~-1.   As  tO  Time. — 

Where  the  complaining  party  should  file  his  pleading  within  a 
specified  time,*  or  where  either  party  has  placed  his  adversary  in 

1.  Fisher  V.  Savannah  Guano  Co.,  97  Ness,  (Supm.  Ct.  Spec.  T.)  14  How. 
Ga.  473.  G^m/<2r^  Mum  ford  V.  Sprag^ue,  Pr.  (N.  Y.)  313;  Corning  v.  Roosevelt, 
II  Paige  (N.  V.)438.  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N. 

2.  Swift  V.  Canovan,47Cal.  86;  Pool  V.)  193.  But  see  McGuin  v,  Cace,  (C. 
V.  Hill.  44  Miss.  306;  Burrall  v,  Raine-  PI.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  160, 
ceaux,  2  Paige  (N.  Y.)  331.  Compare  wherein  it  was  held  that  leave  to  put 
Byrne  v.  Romaine,  i  Edw.  (N.  Y.)  318.  in  an  answer  should  not  be  denied  be- 
See  generally  article  Orders,  vol.  15,  cause  of  an  irregularity  in  serving  the 
p.  341.  plaintiff's  attorney  with  the  affidavit  of 

English   Praetioe.  —  The  order  of  a  merits  that  should  accompany  an  order 

judge   for  time,   or    further  time,    10  extending  the  time  to  answer, 

plead,  and  all  other  orders  in  respect  4.  Woodcock   v.   Merrimon,    122   N. 

thereto,  whether  by  consent  or  other-  Car.  731. 

wise,  should  be  regularly  drawn  up.  5.  Marks  v.  King,  (Supm.  Ct.  Spec. 

In  the  King's  Bench  it  was  the  rule  T.)  66  How.  Pr.  (N.  Y.)453:  Kingman 

that  no  order  for  further  time  to  plead,  v.  Rathbone,  12  Wend.  (N.  Y.)  240. 

reply,  or  rejoin  should  be  made  unless  Where  There  Is  a  Stay  of  Proceedings, 

the  last   previous  order  for  time,  or  — An  application  to  vacate  an  exten- 

further  time,  had  been  drawn  up  and  sion  of  time  to  plead  cannot  be  made 

such  order  produced  at  the  time  of  ap-  while  a  stay  of  proceedings  on  the  part 

plication,  and  in  the  Common  Pleas  a  of  the  plaintiff  is  in  force.     Corn  Exch. 

consent  indorsed  on   a  summons  for  Nat.  Bank  v.  Kimball.  (N.  Y.  City  Ci. 

time  was  not  binding  on  either  party  Spec.  T.)  20  Abb   N.  Cas.  (N.  Y.)  290. 

unless  the  order  was  drawn  up  and  Eevoeation  of  Order  by  Different  Judge, 

served  pursuant  thereto,     i  Tidd's  Pr.  —  In  New    York,    before  the  code,   it 

471.  was  held   that  the  circuit  judge  had 

8.  Swift  V,   Canovan,    47    Cal.    86;  power  to   revoke    an    order  allrwing 

Cheetham  v.  Lewis,  2  Johns.  (N.  Y.)  further  time  to  plead  that  had   been 

104;  I  Tidd's  Pr.  471.     See  in  general  made  by  the  recorder  of   New   York 

article  Orders,  vol.  15,  p.  346.  during  the  judge's  absence  from  the 

Service    of    Affidavit   of  Merits.  —  In  state.     Brown  v.  St.   John,  19  Wend. 

New  York  a  failure  to  serve,  with  an  (N.  Y.)  617. 

order  extending  the  time  to  plead,  the  6.  Alabama.  —  Sally    v.    Gooden,     5 

affidavit  of  merits  required  i}y  statute  Ala.  78;    McCrory   v.   Boyd,  3   Stew, 

has  been  held  to  authorize  the  plaintiff  (Ala.)  279. 

to  disregard  the  order.     Ellis  c/.  Van  Colorado,  —  Knight    v.     Fisher,     15 
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such  a  position  as  to  make  it  his  duty  to  plead,  ^  it  is  requisite 
that,  unless  further  time  be  granted,  the  required  act  should  be 
fully  performed  within  the  time  limited,  whether  that  time  be 
prescribed  by  statute,  general  rules  of  court,  or  a  rule  or  order 
to  declare  or  plead.* 

Colo.  176;   Burkhardt  v,  Haycox,   19  Where   New   Party   If   Added.  —  Al- 

Colo.  339.  though  I  he  Illinois  Practice  Act  neces- 

Florida,  —  Cook  v.  Cook,  18  Fla.  634.  sitates  the  filing  of  a  declaration  ten 

Illinois,  —  English    v.    Wilkins,    163  days  before  the  second  term  after  serv- 

III.   542;   Waidner  v.    Pauly,    141    III.  ice,  under  penalty  of  a  nonsuit,  it  does 

442;  Hamilton  v.  Beardslee,  51  111.  478;  not  in  so  many  words  provide  for  the 

Herring  v,  Quimby,  31   111.  153;  Craft  case  of  one  brought  in  as  a  codefend- 

V,  Turney,  25  III.  324;  White:/.  Hogue,  .  ant  after  declaration  filed  against  the 

18  111.   150;    Rodesch  v.  Estey,  71  111.  original  defendant.     It  is  very   clear 

App.  482;  Emig  V,  Medley,  69  111.  App.  that  until  declaration  filed  against  him 

199:  Smith  V,  Little,  53  111.  App.  157.  the   new  defendant  is   not  bound   to 

Iowa,  —  Paddleford  v.  Cook,  74  Iowa  plead.     Indeed,   there  is   nothing  for 

433;    Nickson   v,  Blair.  59   Iowa  531;  him  to  plead  unto.     No  allegation  has 

Clark  V,  Stevens,  55   Iowa  3(')i:  Smith  been  made  against  him.     It  would  be 

V,  Shaw,  49  Iowa  294;  Hudson  z/.  Blan>  illogical  to  require  him  to  plead  to  a 

fus,  22  Iowa  323.  declaration    solely    against    another. 

Maryland.  —  Benson  v.  Davis,  6  Har.  Smith  v.  Little,  53  111.  App.  157. 

&  J.  (Md.)  272.  2.  Alabama.  —  U.    S.    Rolling  Stock 

Michigan,  —  Reid  v,  Benzie  Circuit  Co.  v.  Weir,  96  Ala.  396:  Trammell  v. 

Judge,  115  Mich.  418;  Smith  v.  Run-  Vane,  62  Ala.  301;  Shaw  z;.  Lindsey,  60 

nells,  94  Mich.  617;  Fish  v,  Barbour,  Ala.  344;  Sally  v,  Gooden,  5  Ala.  78; 

43  Mich.  19.  Crosby  v,  Lassiter,  4  Ala.  201. 

South  Carolina.  —  McBride  v.  Floyd,  Arkansas,  —  Trapnall  v.  Hill,  31  Ark. 

2  Bailey  L.  (S.  Car.)  209;  Stephen  v,  345;  Trammell  v.  Bassett,  24  Ark.  499. 

Thayer,  2  Bay  (S.  Car.)  272;  Kennedy  California,  —  Grewell  v.  Henderson, 

V,  Smith,  I  Brev.  (S.  Car.)203;  Murphy  5  Cal.  465. 

V,   Sumner,    i    Hill   L.   (S.   Car.)  216;  Illinois.  —  Belleville    Sav.    Bank   v. 

Wright  V.  Higginbottom,  i  Nott  &  M.  Reis,  29  111.  App.  622. 

(S.  Car.)  8;  Perry  v,  Aiken,  3  Rich.  L.  Indiana.  —  Van  Allen  v.  Spadone,  16 

(S.   Car.)  60;    State  Bank   v.  Torre,  2  Ind.-  319;    State   Bank   v.   Brooks,  4 

Spears  L.  (S.  Car.)  50Z.  Blackf.  (Ind.)485. 

See  article   Filing    Pleadings  and  Iowa.  —  Gilbert  v.  Adams,  99  Iowa 

Papers,  vol,  8,  p.  922.  519;  McGrew  v.  Downs,  67  Iowa  687; 

1.  Smith  V,  Little,  53  111.  App.  157;  Rumsey  v,   Robinson,   58   Iowa   225; 

Philips  V.  Prescott,  (Supm.   Ct.  Spec.  Brandt  v.  Wilson,  58  Iowa  485;  Wil- 

T.)  9  How.  Pr.  (N.  Y.)  430;  Sanders  v,  liams  v.  Niagara  F.  Ins.  Co.,  50  Iowa 

Sanders,  31  S.  Car.  604;  Byrd  v.  State  561;  District  Tp.  v.  While,  42  Iowa 608; 

Bank,  2  Swan  (Tenn.)  43;    Turner  v.  Lord  v.  Ellis,  9  Iowa  301. 

Carter,  i  Head  (Tenn.)  520;  Pritchard  Kansas.  —  ^larley  v.  Smilh,  4  Kao. 

V.  Huntington,  16  Wis.  569;  Hiles  v,  183. 

McFarland,  3  Pin.  (Wis.)  365.  Maryland.-- G^mmfiW  v.   Davis,  ^l 

Appearance  and  Plea  Before  Bervioe.  —  Md.  458;  Thorne  v.  Fox,  67  Md.  67. 

A  defendant  who  has  not  been  served  Massachusetts. — Cartwright  v,  Clark, 

-with  a  declaration  has  a  right  to  ap-  4  Met.  (Mass.)  104;  Tinkham  v.  Smith* 

pear  and  plead,  for  it  is  not  to  be  sup-  9  Pick.  (Mass.)  33. 

posed   that   the   legislature    meant   to  Michigan,  —  Norvell  v.  McHenry.  X 

draw  any  line  between  joint  defend-  Mich.  227. 

ants  who  have  been  served  and  those  Minnesota.  —  Keyes     v.    Clare,     40 

who  have  not   been  served  but  have  Minn.  84. 

appeared.     The  filing  of  a  declaration  Missouri.  —  Robyn  v.  Chronicle  Pub. 

and  entry  of  rule  to  plead  and  service  Co.,  127  Mo.  385;  Ward  v.  Sherman, 

on   any    defendant    must    necessarily  20  Mo.  App.  319. 

put  the  case  on  the  footing  of  an  issue  New  Jersey.  —  Hunt  v.   O'Neill,   44 

of  any  other  joint  process  served  on  N.  J.  L.  564;    Dock  v.   Elizabeihtown 

a  defendant.      Ralston  v,  Chapin,  49  Steam  Mfg.  Co.,  34  N.  J.  L.  312. 

Mich.  274.  Ohio,  «  Newsom  v.  Ran,  18  Ohio  34a 
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Bules  and  Orders. 


2.  As  to  Nature  of  Pleading.  —  Where  an  extension  of  time  for 
pleading  or  pleading  after  the  prescribed  period  has  been 
allowed,   it  is  advisable  that  the  party  benefited  thereby  should 


South  Carciina, "^CTAne  v.  Lipscomb,    by  the  rules  of  the  court,  or  the  service 


24  S.  Car.  430. 

Texas,  —  Rowe  v.  Spencer,  70  Tex. 
78;  East  Line,  etc.«  R.  Co.  v.  Scott,  66 
Tex.  565. 

Wisconsin,  —  Fladland  v,  Delaplalne, 
19  Wis.  459. 

United  States,  —  Janney  v,  Baggot,  i 
Cranch  (C.  C.)  503,  13  Fed.  Cas.  No. 
7,210. 


will  be  irregular.  In  courts  of  law  the 
filing  of  pleadings  is  a  matter  of  form 
merely,  but  in  this  court  it  is  essential 
to  the  rights  of  the  parties  that  the 
pleadings  should  be  actually  filed,  as 
the  papers  thus  filed  are  to  form  an 
essential  part  of  the  record  upon  the 
enrolment  of  the  decree.  And  in  the 
case  of  a  sworn  bill  or  answer  it  is  also 


See  also  the  statutes  and  codes  of    important  that  the  original  should  be 


the  various  states. 

minois  Statute.  —  Where  the  statute 
provides  that  if  the  declajation  is  not 
filed  a  specified,  time  before  term  the 
case  shall  be  continued,  it  is  not  suffi- 
cient to  take   the  declaration   to  the 


filed,  as  well  as  that  a  copy  thereof 
should  be  served  upon  the  solicitor  of 
the  adverse  party.  ♦  ♦  ♦  This 
court,  therefore,  cannot  sanction  the 
practice  of  serving  copies  of  pleadings 
upon  the  adverse  party,  the  originals 


clerk  of  the  court  and  leave  it  on  his    of  which  pleadings  have  not  been  duly 
desk  that  length  of  time  before  the    filed." 


term,  nor  does  the  fact  that  the  clerk 
without  authority  marked  the  paper 
filed,  and  antedated  the  indorsement, 
in  the  least  alter  the  rights  of  the  par- 
ties.    Hamilton   v,  Beardsl:e,   51   111. 

478. 

Statutory  Time  Changed  by  Bule.  —  In 
Iowa  it  is  held  that  where  the  statutory 
time  of  pleading  is  authorized  to 
be  changed  by  general  rules  of  court, 
rules  made  thereunder  must  be  com- 
plied with  by  the  parties,  notwithstand- 
ing the  statutory  time  of  pleading  is 
thereby  affected.  McGrew  v.  Downs, 
67  Iowa  687.  But  see  Collins  v. 
Gauche,  23  Ark.  646;  Wyandotte  Roll- 
ing Mills  Co.  V.  Robinson,  34  Mich. 
428. 


The  Entry  of  a  Special  Appeara&oe  for 
the  purpose  of  filing  a  plea  in  abate- 
ment does  not  dispense  with  a  rule  of 
court  that  such  a  plea  must  be  filed 
within  two  days  after  entry  of  the  ac- 
tion. Mitchell  V,  Union  L.  Ins.  Co., 
45  Me.  104. 

In  Criminal  Proceedings  —  Alabama.  — 
Under  section  4890  of  the  Code  of  Ala- 
bama extant  in  1881,  providing  that  a 
plea  in  abatement  on  the  ground  that 
the  grand  jurors  by  whom  the  indict- 
ment was  found  were  not  drawn  in  the 
presence  of  the  officers  designated  by 
law  must  be  filed  at  the  term  at  which 
the  indictment  is  found,  a  plea  in 
abatement  is  in  time  if  filed  at  the  first 
subsequent  term  at  which  it  can   be 


The  Failure   of  a  Plaintiff  to  Enter  done  after  the  defendant  is  informed 

Security  for  Costs  furnishes  no  sufficient  of  the  existence  of  the  prosecution  by 

excuse  to  the  defendant  for  failing  to  arrest  under  capias  on  the  indictment, 

plead    within   the    prescribed    period,  since  the  law  never  requires  an  impos- 

'*  To  hold  otherwise  would  be  in  effect  sibility,  and  it  would  be  impossible  for 

V>  rule  that  the  violation  of  an  order  of  one  to  plead  before  an  indictment  is 


court  by  one  party  would  justify  the 
i^iolaiion  of  another  and  different  rule 
by  the  opposite  party,  and  when  car- 
ried out  would  lead  a  court  into 
inextricable  difficulty.  The  only  safe 
course   is  for  the  courts  to  require  a 


docketed,  and  it  cannot  be  docketed 
prior  to  the  arrest  of  the  defendant. 
Nixon  V,  State,  68  Ala.  535;  Russell  v. 
State.  33  Ala.  366. 

After  Term  Has  Closed  —  Tennessee.  — 
Pleadings  can  as  well  be  made  up  after 


strict  compliance  with  their  rules  and  the  adjournment  of  the  court  as  during 

orders   by  all    parties."     Newsom  v,  its  session,  where  they  are  to  be  filed 

Ran,  18  Ohio  240.  in  the  clerk's  office,  and  it  is  no  excuse 

TTnder  the  Hew  York  Chancery  Practice  for  the  failure  of  the  defendant  to  file 

before  the  code,  it  was  said  in  Sprague  his  plea  or  demurrer  within  the  time 

V,    Jones,   9   Paige  (N.   Y.)  252.   that  limited,  that  the  term  had  closed  be- 

"  pleadings  must  be  actually  filed  as  fore  the    expiration   of    that    period, 

well  as  served  within  the  time  allowed  Byrd  v.  State  Bank,  2  Swan  (Tenn.)  43. 
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comply  strictly  with  the  order  as  made;  because,  unless  the  leave 
were  general,  "  to  plead,  answer,  or  demur,"  the  authorities  are 
not  in  unison  upon  the  question  whether  the  party  is  entitled 
to  put  in  any  pleading,  or  motion  in  the  nature  of  one,  but  that 
specified  in  the  order;  the  decisions  thereon  turning  to  a  great 
extent  on  whether  the  proceeding  be  at  law  or  in  equity.^ 

3,  How  Time  Computed  —  a.  In  General.  —  There  is  no  gen- 
eral rule  for  computing  the  time  for  pleading,  the  method  of  com- 
putation varying  according  to  the  language  of  the  statute,  rule, 
or  order  fixing  the  time,  unless  the  computation  of  time  is  itself 
fixed  by  statute.* 

1.  Filing  Demurrer  upon  Leave  to  Filing  Demorrer  upon  Leave  to  SniT«- 
Flead. —  Where  by  consent  a  defendant  join.  —  Where  time  had  been  given  to 
is  permitted  to  plead  in  ten  days,  the  surrejoin,  and  the  plaintiff  in  place  of 
ag^reement  is  not  complied  with  by  so  doing  demurred  to  the  rejoinder,  it 
filing  a  special  demarrer.  Welsh  v,  was  said  by  the  court  that  in  law  time 
Blackwell,  14  N.  J.  L.  344.  But  it  given  ro  plead  was  time  to  demur, 
woald  seem  that  ordinarily  by  asking  Flint  v.  Morehouse,  (Supm.  Ct.  Spec, 
and  oblainiag  time  to  answer,  the  de-  T.)  a  How.  Pr.  (N.  Y.)  173. 
feadaais  do  not  waive  a  right  to  file  a  Motion  to  Make  Petition  Definite  and 
demurrer.  District  Tp.  v.  White,  42  Certain  on  Leave  to  Answer.  —  In  Mis- 
Iowa  6o3;  Gray  v,  Myers,  45  Iowa  158;  souri  Pac.  R.  Co.  v,  Linson,  39  Kan. 
Brodhead  v.  Brodhead.  (Supm.  Ct.  416,  the  defendant,  being  in  default 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  308;  of  an  answer  to  the  petition,  asked 
Steele  v.  Moss,  69  Wis.  496.  See  also  leave  of  the  court  to  file  one,  which  was 
Cooney  z/.  Murdock.  54  Mo.  349.  given,  but  instead  of  filing  an  answer 

Chancery     Practice, — It    seems     to  as  ordered,  he  filed  amotion  to  make 

have  been  well  settled  in  ^»//i>A  courts  the  petition  more  definite  and  certain, 

of  chancery  that  a  defendant  could  not  whereupon  the  plaintiff  moved  to  strike 

put  ia  a  demurrer  without  a  special  such  motion  from  the  files;  this  being 

permission  of  the  court  after  he  had  granted  the  defendant  duly  excepted 

obtained  a  general  order  for  further  thereto  and  asked  leave  to  file  an  an- 

time  to  answer,  and  if  he  did  file  such  swer  before   the   trial,   which   was  to 

demarrer  it  would  be  ordered  ofif  the  take  place  the  next  morning,  at  which 

files  for  irregularity,  with  costs.    Dyson  time  he  tendered  an  answer  and  asked 

f.  Benson,  Coop.  t.  Eld.  no;  Cosserat  to  have  it  filed,   but  was  refused;   it 

V,  ToUett,  3  Swanst.  683,  was  held  on  review  that  there  was  no 

In  Illinois,  under  a  rule  to  answer,  abuse  of  judicial  discretion  in  such  re- 

the  defendant  may  plead,  demur,  or  fusal,  for  the  court  had  permitted  the 

answer;    but   where  a  defendant  asks  defendant  to  do  just  what  he  asked  to 

further   time  to  answer,   and   this  is  do,  but  instead  of  complying  with  the 

granted,  it  may  be  improper  to  file  a  order  made  on  his  own  request  he  did 

demurrer   without  leave  of  the  court,  another  thing  that  if  allowed   would 

Bracken  v.  Kennedy,  4  111.  558.  have  had  the  effect  to  delay  the  trial. 

In  New  York  before  the  code  it  also  2.  See  the  statutes  and  codes  of  the 

appears  to  have  been  well  settled  that  various  states. 

after  an  order  extending  the  time  to        To  Plead  in .  —  In   the  Court  of 

answer  the  defendant  could  not  demur.  King's  Bench  it  was  held  that  when  a 

Burrall  v.  Raineteaux,  2  Paige  (N.  Y.)  declaration  was  indorsed   to  plead  in 

331;  Davenport  V.  SnifTen,  I  Barb.  (N. ,   this   was    understood    to  mean 

Y.)  223.     See  also  Garr  v.  Ogden,  4  within  the  number  of  days  allowed  by 

Edw.  (N.  Y.)  625;  BedeU  v.  Bedell,  2  the  rules  of  the  court.     HiflFerman  ». 

Barb.  Ch.  (N.  Y.)  99.  Langelle.  2  B.  &  P.  363. 

in  North    Carolina    where    time    is  Where  80  Many  Months'  Time  to  Plead 

allowed  to  answer,  and    within   such  is   given,   it  should    be   reckoned    by 

time  the  defendant  answers  as  to  part  lunar  and  not  calendar  months.     Soper 

and  demurs  as  to  the  residue,  he  sufli-  v.  Curtis,  2  Dowl.  237. 

ciently  complies  with  the  rule.     Little-  Term  of  Calendar  Months.  —  Where  it 

John  V.  Burton,  2  Hayw.  (M.  Car.)  127.  was  necessary  to  file  a  petition  within 
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From  or  After  Partievlur  Time.  —  Where  the  pleading  must  be  filed 
within  a  limited  period  from  or  after  a  particular  time,  or  from  a 
specified  date,  as  a  general  rule  it  is  sufficient  if  the  act  of  plead- 
ing be  performed  at  any  time  during  the  last  day  mentioned.* 

six  months  from  August  30,  il  was  held  deemed  to  have  entered  his  appearance 

in  time  when  filed  on  February  28  in  to  the  succeeding  term  of  the  court,  it 

the  succeeding  year,  in  a  jurisdiction  was  held  that  a  plea  to  the  jurisdiction 

where   the  statutes   provided    that    a  filed  at  such  term  is  in  time.     Atchison, 

month  meant  a  calendar  month,  and  etc.,  R.   Co.  v,   Adams,  4  Tex.  App. 

the  method  of  computation  of  a  term  Civ.  Cas.,  §  12. 

of  calendar  months  was  that  the  term  Where  a  Defendant  Who  Has  Not  Been 

of  months  expired  on  the  day  of  the  Served  with  Prooess  Appears,  he  has  the 

list  month  corresponding  to  the  day  of  same  time  in  which  to  plead  that  he 

the  month  in  which  the  term  began,  would  have  had  if  he  had  been  sum- 

and  if  the  last  month  did  not  have  so  moned  to  the  day  he  made  his  appear- 

many  days  then  on  the  last  day  of  that  ance.     Whiting  v.   Budd,    5   Mo.  443. 

month.     Daley  v.  Anderson,  7  Wyo.  i.  Compare  Swift  v,  Fletcher,  6  Minn.  550. 

Fraotlons  of  a  Day  are  not  regarded.  Where  a  Party  Obtains  80  Many  Days' 

Columbia  Turnpike  Road  v,  Haywood,  Time  to  Plead  the  time  should  be  com 

10  Wend.  (N.  Y.)422;  Blanck  v.  Ing-  puted  from  the  date  of  the  order  and 

ham  Circuit  Judge,  44  Mich.  98.  not  from  the  expiration  of  the  original 

Pending  Giving  of  SeiBority  for  Costi.  —  time  to  plead.  Lane  v.  Parsons,  3 
\ti  England^  under  the  Judicature  Acts,  Sing.  N.  Cas.  264,  32  E.  C.  L.  109. 
the  day  on  which  an  order  for  security  But  see  Asptnal  v.  Smith,  2  Moo.  655, 
for  costs  is  served,  and  the  time  thence-  where  the  rule  was  directly  to  the  con- 
forward  until  and  including  the  day  trary. 

on  which  such  security  is  given,  are  Where  a  Plaintiff  Obtains  an  Order  to 

not   reckoned   in   the  computation  of  Amend  His  Declaration,  and  by  this  or 

time  allowed  to    plead.     Rules  Supr.  another   order   the    defendant  at    ihe 

Ct.,  order  64,  rule  6.  same  time  gets  an  extension  of  time  to 

Time  to  Demnr  and  Answer.  —  In  Bod-  plead,  the  time  must  be  calculated  from 

die  V.  Woodard,  83  N.  Car.  2,  It  was  the   time   of    the  party's  amendment 

held  that  where  an  entry  appears  in  a  and  not  from  the  dale  of  the  order  of 

cause   upon   the   docket,  **  Complaint  extension.     Davies  v.  Stanley,  8  Dowl. 

filed;  time  to  demur  or  answer,"  the  433. 

indulgence  granted  is  not  of  infinite  Kansas. —  In  Kansas,  by  statute,  the 

duration,  and  should  not  be  extended  time  within  which  an  act  of  pleading  is 

beyond  such  time  as  will  enable  the  to  be  done  is  reckoned  by  excluding 

plaintiff,    when  he  knows  what    facts  the   first  day  and  including  ihe  last. 

are  controverted,  to  make  preparation  Neitzel  v.  Hunter,  19  Kan,  221. 

for  trial  at  the    ensuing  term.     Most  1.  Hoehn   v,  Rupear,    i   Colo.   405: 

certainly  the  limits  of  the  extension  Hoyt  v.  Macon,  2  Colo.  117;  Neitzel  v. 

should  not  be  allowed  to  reach  the  trial  Hunter.  19  Kan.  221;  Hart  v.  Walker, 

term.  31  Mo.  26;  Hoxie  v.  Scott,  Clarke  (N. 

Time  Not  Bxmning  until  Entry  of  Jndg-  Y.)  457;    East  Line,   etc.,    R.   Co.  v. 

ment  Giving  Leave  to  Plead.  —  Where  it  Scott,  66  Tex.  565;  Rowe  v,  Spencer, 

is  the  proper  practice  on  the  decision  70  Tex.    78:    Pepperell   v.    Burrell,    2 

on  a  demurrer  on  giving  leave  to  plead  Dowl.  674;  Dunn  v,  Hodson,  z  Dowl. 

to  enter  an  interlocutory  judgment  con-  &  L.  204. 

taining  such    provision,   the  time  in  Seven  Days'  Time  for  Pleading.  —  In 

which   the  party  is  to  plead  does  not  Pepperell   v.  Burrell,  2    Dowl.  674,  it 

run  until  the  entry  of  the  interlocutory  was  held  that  **  seven  days'  time  for 

judgment.     Riggs  v.  Stewart,  14  Daly  pleading  '*  gives  the  whole  of  the  sev- 

(N.  Y.)  434.  enth  day  to  plead  in,  after  excluding 

Where  Case  Is   Continued  —  Texas.  —  the  day  on  which  the  order  is  made. 

Under  Rev.  Stat.  Tex.,  art.  1243,  pco-  Plea  in  Four  Days. —  In  Dunn  z^.  Hod- 

viding  that  where  a  citation  or  service  son,   i   Dowl.  &  L.  204,  where  a  rule 

thereof   is    quashed   on   motion  of    a  was  entered  on   the  6th  of  June  for 

defendant  the  case  may  be  continued  **  plea  in  four  days,'*  it  was  held  that 

for  the  term,  but  the  defendant  will  be  the  defendant  had  the  whole  of  the  loth 
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Where  the  pleading  is  to  be  done  within  a  limited  time  from  the 
date  of  an  order  to  plead  or  of  extension,  the  time  has  in  some 
cases  been  reckoned  inclusive  of  the  date  of  the  order,  but  exclu- 
sive of  the  day  on  which  it  expires;  ^  in  other  cases  the  day  of  the 
order  or  notice  thereof  is  excluded  and  the  last  day  included,* 
and  in  still  other  cases  both  the  day  of  the  date  of  the  order  and 
the  last  day  have  been  reckoned  inclusively.* 

On  or  Before  Speeiiled  Day.  —  Where  the  pleading  must  be  made  on 
or  before  a  specified  day,  the  party  has,  as  a  general  rule,  the 
whole  of  such  specified  day  in  which  to  plead. ** 

Where  the  Words  "  to,"  or  "  until,"  or  "  hy  "  a  Partionlar  Day  are  used,  the 

authorities  are  not  in  unison  as  to  whether  or  not  the  party  has 

of  June  to  plead,  and  that  judgment  In  the  Xing*i  Benoh  the  time  allowed 

entered  on  that  day  for  want  of  a  plea  after  an  order  for  time  to  plead  was 

was  irregular.  reckoned  exclusive  of  the  day  of  the 

Texae  Statutes.  —  In  McKay  v.  Bar-  date  of  the  order,     i  Tidd  Pr.  470. 

low,  4  Tex.  App.  Civ.  Cas.,  §  299,  it  8.  Pleas  in  Ahatement. —  It  has  been 

was  held  that  under  Rev.  Slat.  Tex.,  held  that,  because  dilatory  pleas  are 

art.    1263,    providing   that    in    certain  not  favored,  both  the  first  and  the  last 

cases  an  answer  must  be  filed  in  the  day  of  the  time  allowed  for  pleading 

County  Court  on  or  before  the  third  them  should  be  reckoned  inclusively, 

day  of  the  return  term,  the  defendant  Jennings  v.  Webb,  i  T.  R.  277. 

has  the  whole  of  the  second  day  of  the  In  the  Court  of  Exchequer  a  rule   to 

term  in  which  to  file  his  answer,  not-  plead  was  a  four-day   rule,  inclusive, 

withstanding    that  articles    1281    and  and  judgment    might    be   signed   for 

1282  provide  that  on  appearance  day,  want  of  a  plea  on  the  day  after  it  ex- 

or  as  soon  thereafter  as  may  be  prac-  pired.     Edmonds  v.  Leman,  2  Price  6. 

ticable,   it  is  the  duty  of  the  court  to  4.  East  Line,  etc.,  R.  Co.  v,  Scott,  66 

call  in  their  order  all  the  cases  on  the  Tex.  565;  Rowe  v.  Spencer,  70  Tex.  78. 

docket  which  are  returnable  to  such  Texas    Statute.  —  Under    Rev.    Stat, 

term,  and  that  article  1280  prescribes  Tex.,  art.  1263,  requiring  an  answer  to 

that  the  second  day  of  each  term  of  a  be  filed  "  before  the  call  of  the  appear- 

County  Court  is  the  appearance  day.  ance  docket  on  said  second  day  **  of 

Where  a  Party  Has  a  Day^s  Time  to  the  court,  it  was  held  that  the  filing  of 

Plead  from  the  Happening  of  Some  Event,  an  answer  on  appearance  day  and  be- 

he  has  been  held  to  have  the  whole  of  fore  the  case  is  reached  on  the  calling 

the  day  following  that  on  which  the  of  the  appearance  docket,  but  not  be- 

event    happens    in    which    to    plead,  fore  the  court  has  begun   to  call  that 

Connelly  z/.  Bremner,  L.  R.  I  C.  P.  557.  docket,  is  a    substantial    compliance 

1.  Buist  V.  Mitchell,  3  Brev.  (S.  Car.)  with  the  statute.  Anderson  v,  Nuckles, 
485.  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  184. 

In  the  Common  Pleas  the  time  allowed  Term  of  GourtNot  Held.  —  For  the  pur- 

on  an  order  for  time  to  plead  was  reck-  pose  of  filing  a  declaration  a  time  ap- 

oned  inclusive  of  the  date  of  the  order,  pointed  by  law  for  the  holding  of  a 

but  exclusive  of  the  day  when   it  ex-  court  is  just  as  much  a  term  as  if  the 

pired,  and  where  the  time  to  plead  had  court  were  actually  held.    Accordingly, 

not  expired  at  the  time  of  making  an  where  the  law  requires  a  party  to  file 

order  for  its  extension,  the  time  allowed  his  declaration  ten  days  before  the  terra 

was  to  be  reckoned  from  the  expiration  of  court,  he  has  no  right  to  wait  till 

of  the  time  to  plead  and  not  from  the  the  time  for  holding  the  court  arrives, 

date  of  the  order  or   what  was  done  and  then,  if  for  any  cause  it  is  not  held, 

under  it.     i  Tidd  Pr.  470.  make  the  omission  to  hold  it  an  excuse 

2.  Neitzel  v.  Hunter,  19  Kan.  221;  for  not  having  performed  an  act  which 
Columbia  Turnpike  Road  v.  Haywood,  the  law  required  to  be  done  ten  days 
10  Wend.  (N.  Y.)  422;  Hoffman  t/.  before  the  time  when  the  court  could 
Duel,  5  Johns.  (N.  Y.)  232;  Marks  v.  have  been  opened.  Downey  v.  Smith, 
Russell,  40  Pa.  Sl  372.  13  III.  671. 
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the  whole  of  the  day  mentioned  in  which  to  plead.* 

Ixiftaiit«r  or  Forthwitli.  —  Under  a  rule  or  order  to  plead  or  answer 
"  instanter"  or"  forthwith."  it  is  not  requisite  to  do  so  eo  in- 
stanii;  •  but  the  authorities  differ  as  to  whether  the  act  must  be 
done  within  twenty-four  hours,'  or  before  the  rising  of  the  court 
on  the  day  of  the  rule  or  order.* 

b.  When  Court  Is  Not  in  Session.  —  Days  in  which  the 
court  is  not  in  session  should  not  be  counted  in  the  computation 
of  the  time  for  pleading.* 

c,  Sundays  and  Legal  Holidays.  —  Where  the  last  day  of 
the  time  to  plead  falls  on  a  Sunday  or  a  legal  holiday,  the  plead- 
ing required  may  be  put  in,  as  a  general  rule,  on  the  following 
day.* 

1.  Clark  V.  Ewing,  87  III.  344,  where*  the  court  said  that  where  the  plaintiff 
in  it  was  held  by  a  divided  court  that  had  leave  to  amend  the  declaration  in- 
where  time  to  plead  was  by  order  of  stanter.  the  amendment  must'be  made, 
the  court  extended  *' to "  a  specified  at  the  farthest,  within  twenty-four 
day,  the  defendant  had  not  the  whole  hours  after  leave  was  given. 

of  that  day  in  which  to  plead,  but  that  4.  Northrop  v.  McGee,  20  111.  App. 

the  word  "to  "must  be  construed  to  108. 

mean  until  the  meeting  of  the  court  6.  Day  Court  Meets  Excluded.  —  Under 
upon  the  day  specified.  See  also,  to  the  a  statute  providing  that  if  the  defend- 
same  effect,  Belleville  Sav.  Bank  v.  ant  does  not  file  his  answer  before  the 
Reis,  29  111.  App.  622.  fifth  day  after  the  meeting  of  court  the 
In  Thomas  v.  Dougliss,  2  Johns,  pi  lintiff  may  have  a  final  judgment  by 
Cas.  (N.  Y.)  226,  where  an  order  was  default  on  the  fifth  day,  it  was  held 
made  enlarging  the  time  to  plead  that  the  day  of  the  meeting  of  the 
"  until  the  second  day  "  of  the  term,  court  must  be  excluded,  and  that  the 
judgment  by  default,  for  want  of  a  legislature  intended  to  allow  defend- 
plea,  was  entered  on  the  second  day  of  ants  the  whole  of  the  first  five  days  of 
the  term.  This  was  held  irregular  by  the  court  for  the  purpose  of  filing  their 
the  Supreme  Court  of  New  York  (Kent  answers.  Mollis  z/.  Fiancois,  i  Tex.  118. 
being  at  that  time  one  of  the  judges),  Where  Ooort  A^onms.  —  Under  a 
and  the  judgment  was  set  aside,  the  statute  providing  that  every  plea  10  the 
court  saying:  "  The  defendant  had  merits  of  an  action  shall  be  filed  on  or 
time  to  plead  until  the  second  day  of  before  the  sixth  day  of  the  term  at 
the  term,  and  the  order  must  be  con-  which  the  partv  pleading  the  same  is 
strued  as  including  that  day."  bound  to  appear,  if  the  term  shall  con- 
In  Oxley  V,  Bridge,  I  Dougl.  67,  it  tinue  so  long,  and  if  not,  before  the 
was  held  that  on  a  rule  to  plead  "  by  "  end  of  such  term  it  was  held  that 
a  particular  day,  that  day  is  construed  where  the  court  adjourned  over  some 
to  continue  till  the  office  opens  next  days  after  meeting,  only  the  days  on 
morning.  which  the  court  was  actually  in  session 

2.  Moffat  V.  Dickson,  3  Colo.  313.  should  be  counted.  Wash  v.  Ran- 
Bui  see  Smith  v.  Little,   53  111.  App.  dolph,  9  Mo.  142. 

157,  where  it  was  said  that  upon  a  rule  A  Day  of  Which  No  Record  Can  Be  Kept 

to  plead  instanter  a  default  might  fol-  is  not  to  be  counted  as  a  day  in  calcu- 

low   the  entry  of  the   rule,   because,  lating  time  for  filing  a  plea  in  a  pend- 

though    technically    instanter    meant  ing  case.  Clerks' Sav.  Bank  c.  Thomas, 

within   the  judicial   day  then   begun,  2  Mo.  App.  367. 

it   was  probably   true   that  the   term  6.  Blackwood    v.    Cutting    Packing 

as  ordinarily  used  was  understood  to  Co.,  71  Cal.  461;  Fries  z/.  Coar,  (N.  Y. 

mean    instantly,  immediately,    or    at  City  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N. 

once.  Y.)  267,  13  Civ.  Pro.  (N.  Y.)  152;  Borst 

S.Anderson    v,    Goff,    72    Cal.   65:  ».  Griffin,  5  Wend.  (N.  Y.)  84;  Marks  «/. 

Moffat  V.  Dickson,  3  Colo.  313.  Russell,  40  l*a.  St.  372. 

Amendment     of      Beelaration.  —  In  In  New  Jersey,  by  statute,  where  a 

Montague  V.  Hanchett,  20  111.  App.  222,  legal  holiday  falls  on  the  last  day  for 
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d.  After  Certain  Proceedings.  —  The  way  in  which  time 
for  pleading  should  be  reckoned  after  changes  of  venue,  ^  demands 
for  oyer,*  giving  bills  of  particulars,*  amendments  to  a  pleading,* 

pleading,  the  party  who  must  plead  2.  After  the  Delivery  of  Oyer  the  de- 
may  do  so  on  the  next  day  that  the  fendant  was,  in  the  English  practice, 
clerk's  office  is  open.  Feucdtwanger  entitled  to  the  same  time  in  term  to 
V,  McCool,  29  N.  J.  £q.  151.  plead,  or  as  many  pleading  days  as  he 

In  New  York  the  provision  of  the  code  had  when  he  demanded  it.    i  Tidd  Pr. 

that  if  the  last  day  to  perform  an  act  468;  Powell  v.  Gay,   i  Stra.  705.    See 

falls  upon  a  public  holiday  it  must  be  article  Profert  and  Oyer,  vol.  16,  p. 

excluded  in  computing  time,  does  not  1082 

include  the  Saturday  half-holiday  pro-  The  Time  Which  Elapees  Between  De- 

vided  for  by  the  Laws  of  1887,  c.  289.  mand  of  Oyer  and  the  Oiving  of  It  should 

Accordingly,  where  the  time  to  plead  not  be  accounted  as  a  part  of  the  time 

expires    on    a  Saturday,   the   answer  allowed  for  pleading;  that  is,  if  a  party 

should  be  put  in  on  that  day.     Fries  v,  has  fifteen  days  to  plead  at  the  time 

Coar,'(N.  Y.  City  Ct.  Spec.  T.)  19  Abb.  he  demanded  oyer,  he  has  fifteen  days 

N.  Cas.  (N.  Y.)  267, 13  Civ.  Pro.  (N.  Y.)  after  oyer  is  given.   Warren  y.  Camack, 

152.  12  N.  J.  L.  178. 

Where  the  Time  for  liling  Had  Been  After^Eztension  by  Stipulation. — Where 

Extended  by  Stipulation,  which  because  the  time  to  plead  has  been  extended  by 

not  filed  was  not  legally  binding  upon  a  stipulation  the  defendant  must  plead 

the  trial  court,  and  the  agreed  time  fell  within  that  time,  and  the  time  will  not 

on  Sunday,  it  was  held  erroneous  to  run  from  date  of  service  of  oyer.     Mc- 

ref  use   permission    to  file   an   answer  Cormick  z\  Fullerton,  (Supm.  Ct.  Spec, 

on  Monday  when   a  default  had  been  T.)  2  How.  Pr.  (N.  Y.)  159. 

taken  earlier  in  the  day.     Blackwood  t/.  8.  After  Beceiying  Bill  of  Partienlan* 

Cutting  Packing  Co.,  71  Cal.  461.  — A  defendant  has  the  same  time  for 

In  the  Old  English  Practioe,  when  a  pleading  after  receiving  a  bill  of  par- 
rule  to  plead  expired  on  a  non-juridical  ticulars  that  he  had  at  the  time  of  de- 
day,  as  on  a  feast  day,  the  defendant  manding  it.  Any  delay  in  the  delivery 
was  bound  to  plead  on  or  before  that  is  not  to  be  counted  as  part  of  his  time 
day.     I  Tidd  Pr.  474.  for  pleading.     Anonymous,   16   N.  J. 

Prmctioe  under  Judicature  Aots. — Where  L.  346. 

the  time  for  pleading  expires  on  a  Sun-  4.  After  Amendments.  —  In  the  King's 

day,  or  other  day  in  which  the  offices  Bench,   if  the  plaintiff    amended   his 

are  closed,  and  by  reason  thereof  such  declaration  the  same  term,  the  defend- 

pleading  cannot  be  done  on  that  day,  ant  was  entitled  to  two  days  exclusive 

it  shall,  so  far  as  regards  the  time  of  of  the  day  of  amendment  to  alter  the 

doing  the  same,  be  held  to   be  duly  first  plea  or  plead  de  novo.     But  if  the 

done  if  done  on  the  day  on  which  the  amendment  was  made  in  a  subsequent 

offices  shall  next  be  open.    Rules  Supr.  term  the  defendant  was  entitled  to  a 

Ct.,  order  64,  rule  3.  new  four-day  rule  to  plead,  though  a 

In  Computing  the  Number  of  Days  Pre-  demand  of  plea  was  unnecessary.     In 

oeding  the  Term  of  Oourt  in    which  a  the  Common  Pleas  it  seems  that  a  new 

petition    must    be    filed    to    make    it  four-day  rule  to  plead  was  in  all  cases 

returnable  to  that  term,  the  Sundays  necessary  to  be  given  by  the  plaintifif  on 

intervening  between  the  date  of  filing  amending  his  declaration,     i  Tidd  Pr 

and  the  commencement  of  the  term  are  469;  Barton  v.  Moore,  8  T.  R.  87. 

to  be  counted;  and  this  is  true  even  if  After  a  Xaterial  Amendment  to  a  peti- 

the    twentieth  or  last  day  before  the  tion  the  defendant  has  the  same  time 

commencement  of    the   term  falls  on  to  answer  that  he  had  to  answer  the 

Sunday.   Heard  v.  Phillips,  loi  Ga.  691.  original    petition.      Mather  v,  Gallia 

1.  After  Change  of  Venue. —  In  Bur-  Furnace  Co.,  2  Ohio  Dec.  (Reprint)  94, 

rows  V,  Hillhouse,  6  Johns.  (N.  Y.)  132,  i  West.  L.  Month.  351. 

it  was  said  that  after  a  change  of  venue  Beasonable    Time    to    Answer   After 

the  practice  was   well  settled  that  the  Amendment.  —  Where    a    complaint  is 

defendant  should  put  in  his  plea  before  amended  by  striking  out  the  name  of 

the  expiration  of  the  original  time  to  one  person  and  inserting  that  of  another 

plead.    See  also  i  Tidd  Pr.  468.  as  plaintifif,  so  fundamental  a  change 
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submissions  to  arbitration,^  revocation  of  orders  granting  further 
time  to  plead,'  and  stipulations  '  varies  according  to  the  nature 
of  the  proceeding  taken,  and  no  rule  can  be  laid  down  for  general 
adoption. 

Yin.  FAiLirBS  TO  Plead  iv  Tmx  —  1.  Where  There  Is  Ho  Plead- 
ing. —  Where  a  party  required  to  declare  or  plead  in  a  time 
limited  allows  such  time  to  elapse  without  so  doing,  or  obtaining 
an  extension  thereof,  he  disobeys  what  is,  in  general,  a  positive 
mandate,  and  places  himself  at  the  mercy  of  the  court,^  and  will 

is  made  that  it  is  erroneous  to  refuse  it  was  lield  erroneous  in  the  trial  court 

the  defendant  reasonable  time  to  an-  not  to  allow  an   answer  to    be  filed 

swer  the  case  as  standing  in  the  name  within  a  reasonable  time.    Crane  v. 

of  a  new  plaintiff.     Coleman  v.  Heller,  Crane,   121  Cal.  99.     See  also  Robyn 

13  S.  Car.  491.     See  also  Redfield  7.  v.  Chronicle  Pub.   Co.,  127  Mo.  385; 

Miller,  59  Iowa  393;  Brandt  v,  Wilson,  Pattison  v.  O'Connor,  23  Hun.  (N.  Y.) 

58  Iowa  485;  Daris  v,  Davis,  62  Miss.  307;  Maxwell  v,  Jarvis,  14  Wis.  506,  in 

818;  Tremont,  etc.,  R.  Co.  v,  Marley,  which  cases    the  decisions  depended 

35  Neb.  138.  upon  the  terms  of  the  respective  stipu* 

Bpsdal  Demtirror  Aftsr  AmffiidmMit.  —  lations. 

In  Massachusetts  it  has  been  held  that  4.  U.  S.  Rolling  Stock  Co.  r.  Weir, 

a  special  demurrer    to   an    amended  96  Ala.  396;  McCrory  v,  Boyd,  3  Stew, 

declaration  is  too  late  when  not  filed  at  (Ala.)  279;  Sewing  Mach.  Co.  v,  Red- 

the  term  when  the  amendment  is  made,  field,  18  Kan.  555;  Benson  v.  Davis,  6 

Tinicham    v.    Smith,   9  Pick.  (Mass.)  Har.  &  J.  (Md.)  272;  Williams  v.  King, 

33.  I  Overt.  (Tenn.)  324. 

1.  Aftsr  Sabmliiioii  to  Arbitration.  —  Burnt  Records  —  Illinois.  —  Where    a 

In    Pennsylvania    the    period    during  plea  has  been  filed  and  the  cause  is  at 

which  a  cause  is  before  arbitrators  is  issue,  ihe  destroying  of  the  files  of  the 

excluded  in  the  computation  of  time  cause  and  the  records  of  the  court,  by 

within  which  the  declaration  must  be  fire,  does  not  do  away  with  the  fact  that 

filed.     M'Call  </.  Crousillat,  2  S.  &  R.  a  plea  has  been   filed    and   that   the 

(Pa.)  169.  cause  stands  at  issue,  and  if  the  defend- 

8.  After  Bovooation  of  Ordor  Allowing  ant  fails  to  comply  with  a  rule  to  file 

Tims  to  Plead.  —  Where  an  order  allow-  another  plea,  all  that  the  court  can  do 

ing  further  time  to   plead   has  been  is  to  permit  the  plaintiff  to  supply  it; 

revoked,   and  an  order  of   revocation  the    defendant   cannol    be    defaulted, 

served,  it  has  been  held  that  the  de-  Daniels  v,  Chicago  Fifth  Nat.  Bank,  65 

fendant  has  not  the  same  time  to  plead  111.  40Q. 

after  revocation  that  he  had  when  the  Striking  Oat  Beply.  —  No  penalty  is 

order  for  time  was  made,    Brown    v.  provided  by  the /i7wa  code  for  a  failure 

St.  John,  19  Wend.  (N.  Y.J  617;  and  that  to  file  a  reply  at  the  proper  time,  other 

a  default  for  want  of  a  plea  might  be  than  that  the  material  allegations  of 

entered  on  the  same  day.  Anonymous,  the  answer  are  to  be  taken  as  true. 

3  Hill  (N.  Y.)  448.  Williams  v.   Niagara  F.  Ins.  Co.,  50 

8.  After  Stipiilation  Allowing  Time  to  Iowa  561. 

Plead. — Where  there  had  been  a  verbal  Snforoement  of  Piling  Deolaration. — 

stipulation  between  the  attorneys  for  Where  a  plaintiff  fails  or  refuses  to  file 

the  plaintiff  and  the  defendant  allow-  a  declaration  within  the  time  fixed  by 

ing  the  latter  a  further  week,  ending  law,  there  is  said  to  be  no  authorized 

on  a  Saturday,  in  which  to  answer,  and  practice  by  which  he  can  be  forced  to 

on  the  following  Monday  an  answer  file  a  declaration  if  he  chooses  to  aban- 

prepared  and  signed  by  the  defendant  don  his  case.     Rodesch  v.  Estey,  71  III. 

was  served  on   the  attorney   for  the  A  pp.  482. 

plaintiff  and  filed  with  the  clerk  of  the  Jndioial  Notice  of  Pailnre  to  Plead.  —  A 

court,  but  after  service  of  such  answer  failure  to  plead  is  a  matter  of  which 

on  the  attorney  for  the  plaintiff,  and  the  court  will    take   judicial    notice, 

before  the  filing  thereof,  the  plaintiff's  Steers  v.  Holmes,  79  Mich.  430.    See 

attorney  caused  the  entry  of  a  default,  article  Defaults,  vol;  6,  p.  77. 
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to  PlMd  In  Tim*. 


be  liable  to  an  involuntary  nonsuit  if  the  complaining  party,  or  to 
a  default  for  want  of  a  plea  in  the  case  of  a  defendant.^ 

2.  Pleading  Filed  Out  of  Time  Without  Leave.  —  Where  the  time 
for  pleading  has  expired,  but  a  party  has  filed  a  pleading  without 
leave  of  court  and  without  the  consent  of  the  adverse  party,  the 
filing  thereof  is  an  irregularity,  which  if  not  waived  •  renders  it 
liable  at  the  discretion  of  the  court  to  be  struck  out  on  motion  ' 


1.  Ai  to  Failiire  to  DeolAre  within  the 
prescribed  time,  see  McCrory  v,  Boyd, 
3  Stew.  (Ala.)  279;  English  v.  Wilkins 
163  111.  542;  Waidner  v.  Pauly,  141  111. 
444;  Emig  V,  Medley,  69  III.  App.  199; 
Howell  V,  Albany  City  Ins.  Co.,  62  111. 
50;  Herring  r.  Quimbv*  31  III.  153; 
Downey  v.  Smith,  13  111.  671;  Paddle- 
ford  z/.  Cook,  74  Iowa  433;  Clark  v, 
Stevens,  55  Iowa  361;  Smith  v.  Shaw, 
49  Iowa  294;  Hudson  v.  Blanfus,  22 
Iowa  323;  Benson  v.  Davis,  6  Har.  & 


ii 


Grayson,  14  Ark,  445;  Knott  v,  Cle- 
ments, 13  Ark.  335. 

California,  —  Carter  v.  Paige,  80  Cal. 
390;  Boweis  V.  Dickerson,  18  Cal.  42c; 
Stevens  v,  Ross,  i  Cal.  94. 

Georgia.  —  Cowart  v.  Stanton,  104 
Ga.  520;  Fisher  v.  Savannah  Gnano 
Co.,  97  Ga.  473. 

Illinois.  —  Millikin   v.  Jones,  77  111. 

372. 
Iowa,  —  Briggs   v.   Coffin,   91   Iowa 

329;  Hayward  v,  Goldsbury,  63  Iowa 


(Md.)  272;  Smith   v.    Runnells,   94    436;  Keeney  v,  Lyon,  10  Iowa  546. 


ich.  617. 

At  te  FaUnres  to  Pload,  Demur,  Eeply, 
etc.,  see  Fisher  v.  Savannah  Guano 
Co.,  97  Ga.  473;  Trentman  v.  Eldridge, 
08  Ind.  525;  Lilly  v,  Dunn,  96  Ind.  220; 
Williams  v.  King,  i  Overt.  (Tenn.)  324. 

See  articles  Defaults,  vol.  6,  p.  i; 
Dismissal,  Discontinuance,  and  Non- 
suit, vol.  6,  p.  823. 

PlOM  Net  Filed  When  Leave  Oiven  for 
Fortlier  Time.  —  Where  written  pleas 
are  stricken  oat  upon  demurrer,  and 
during  the  term  at  which  they  are 
stricken  out  the  court  grants  further 
time  within  the  same  term  to  file 
another  plea,  but  no  01  her  plea  is  in 
fact  filed  during  that  term,  it  is  not 
erroneous  for  the  court  at  the  next 
term  to  direct  a  judgment  to  be  entered 
up  as  by  default  against  the  defendant. 


Kansas.  —  JefiFs  v.  Flickenger,  14 
Kan.  308;  Osgood  v.  Haverty,  McCa- 
hon  (Kan.)  182. 

A  Motion  to  Strike  Oat,  if  pleadings 
are  put  in  out  of  time,  is  the  proper 
mode  of  displacing  them  from  the  suit. 
Price  V.  Sinclair,  5  Smed.  &  M.  (Miss.) 
258.  See  article  Striking  Out,  vol.  20, 
p.  986. 

Discretion  of  Coort.  —  In  Bolander  v. 
Atwell,  14  Iowa  35,  it  was  held  that 
where  no  excuse  was  offered  for  the 
failure  to  comply  with  the  rule  of 
court,  the  question  was  one  of  discre- 
tion with  the  trial  court,  with  the  exer- 
cise of  which  a  court  of  review  would 
not  interfere. 

Pleai  Pais  Darrein.  —  If  the  plaintiff 
wishes  to  avail  himself  of  the  objection 
that  a  plea  puis  darrein  is  not  pleaded 


and  to  decline  to  allow  a  plea  to  be  in  season,  he  must  move  to  set  it  aside 

then  filed  or  to  hear  from  counsel  his  and  not  demur.     Morgan  v.  Dyer,  10 

reasons  for  not  having  filed  one  within  Johns.  (N.  Y.)  161. 
the  time  limited  under  the  first  order.        Coonterclaim  Filed  Oat  of  Time.  —  In 

Fisher  v.  Savannah  Guano  Co.,  97  Ga.  Gilbert  v.  Adams,  99  Iowa  519,  it  was 

473.  held  proper  to  strike  out  a  counterclaim 

8.  Brinkley  v,  Duncan,  10  Ark.  252;  that  was  not  filed  until  nearly  the  end 

Carter  v.  Paige,  80  Cal.   390;  Bowers  of  1  he  trial,  which  had  lasted  two  days. 
V.  Dickerson,   18  Cal.  420;  Benson  v.        The  Filing  of  Seplieations  to  pleas  dur- 

Davis,  6  Har.  &  J.  (Md.)  272;  Smith  v.  Ing  the  progress  of  the  trial,  and  with- 

Runnells,  94  Mich.  617.  out   leave  of    the   court,   is   improper 

3.  Arizona.  —  Bashford  •  Burmister  and  irregular.     Keator  Lumber  Co.  v. 

Co.   V,  Agua  Fria  Copper  Co.,  (Ariz.  Thompson,  144  U.  S.  434. 
1894}  35  Pac.  Rep.  983.  Striking  Answer  from  Files.  —  In  Iowa 

Arkansas.  —  Trammell  v.  Basselt,  24  the  fact  that  an  answer  is  filed  after  the 

Ark.  499;  Crow  v.  State,  23  Ark.  684;  day  prescribed  is  not  sufficient  ground 

Hicks  V.  Branton,  21  Ark.  t86;  Bernie  for  striking  it  from  the  files.     Keeney 

V,  Vandever,    16  Ark.  618;    Butts  v.  v.  Lyon,  10  Iowa  546. 
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or  to  be  disregarded  and  treated  as  a  nullity.' 

3.  Waiver  of  Objections.  —  Where  a  party  desires  to  avail  him- 
self of  any  advantage  that  may  accrue  to  him  by  reason  of  his 
adversary's  failure  to  declare  or  plead  in  proper  time,  he  must 
do  so  promptly,  for  by  acting  as  if  the  pleading  were  seasonably 
filed  he  will  waive  the  irregularity;*  and  where  he  has  once 
waived  his  right  to  object  on  that  score,  he  cannot  afterwards 
interpose  any  objection.* 

Where  an  Amended  Petition  Ii  Not  Filed  time  of  filing  a    plea   or    answer  \% 

Within  the  Time  Allowed,  but  is  filed  waived.    Jeffs  v,  Flickenger,  14  Kan. 

afterwards,  it  may  be  struck  from  the  308;  Luke  v,  Johnnycake,  9  Kan.  511; 

files  on  motion.     Hayward   v.  Golds-  Lyile  v.  Hays,  i  Overt.  (Tenn.)  190. 

bury,  63  Iowa  436.  By  Taking  a  Change  of  Venue,  the  party 

Where  a  Bemnrrer  to  a  Beplyls  Not  at  whose  instance  the  place  of  trial  is 
Serred  in  Time  it  may  properly  be  changed  waives  his  right  to  take  ad- 
stricken  off,  though  if  it  involves  the  vantage  in  the  court  from  which  the 
justice  of  the  case  it  should  be  allowed  case  is  removed  of  a  failure  to  plead 
to  be  served  on  proper  terms.  Stilwell  within  the  time  prescribed.  Wormley 
V,  Kellogg,  14  Wis.  461.  V.  District  Tp.,  45  Iowa  666. 

1.  Bashford-Burmister  Co.  v.  Agua  After  Entry  of  Judgment.  —  Where  the 

Fria  Copper  Co.,  (Ariz.   1894)  35  Pac.  defendant  knew  that  replications  were 

Rep.  983;  Fisher  v.  Savannah  Guano  not  filed   when   trial    commenced,  or 

Co.,  97  Ga.  473;  Hopkins  v,  Cothran,  with  leave  of  the  court  before  judg- 

17   Kan.   175;  Luke  v.  Johnnycake,  9  mcnt,  it  was  held   too  la<e  to  object 

Kan.  511.  after  judgment.     Keator  Lumber  Co. 

Pleading  Filed  Out  of  Time  After  Notiee.  vj,  Thompson,  144  U.  S.  434,  citing  Kel- 
—  Where  a  pleading  is  filed  out  of  time,  sey  v.  Lamb,  3i  111.  559. 
even  though  notice  is  given  10  the  ad-  3.  Osgood  v.  Haverty,  McCahon 
verse  party  of  the  time  of  filing  it,  it  (Kan.)  182.  See  also  Seymour  v.  Pitts- 
may  be  treated  as  a  nullity,  otherwise  burg,  etc.,  R.  Co.,  44 Ohio  St.  12;  Find- 
acts  regulating  the  time  of  pleading  ley  t/.  Johnson,  I  Overt.  (Tenn.)  344; 
would  be  nugatory.  Anonymous,  7  Moore  v.  Ellis,  89  Wis.  108. 
N.  J.  L.  39.  By  Omitting  to  Take  a  Judgment  by  De- 

8.  Osgood    V,     Haverty,     McCahon  fiault  at  the  time,  a  cause  stands  over 

(Kan.)  182;  M'Kinley  v.  Call,  i  T.  B.  as  on  an  appearance  to  the  succeeding 

Mon.  (Ky.)  55;  Benson  </.  Davis,  6  liar.  term.     It  is  therefore  erroneous  not  to 

h  J.  (Md.)  272;  Smith  v,  Runnells.  94  admit  a  plea  of  the  general  issue  when 

Mich.   617;  Lyile  v.   Hays,    1   Overt,  the  cause  is  called  for  trial,  as  it  is  one 

(Tenn.)  190;    Keator    Lumber  Co.    v.  not  calculated  tu  take  the  plaintifi  by 

Thompson.  144  U.  S.  434.  surprise.      Hightower    v.    Hawthorn, 

By  Taking  a  Bule  to  Plead  and  receiv-  Hempst.  (U.  S.)  42. 

ing  a  declaration,  the  defendant  waives  Presumption  on  Appeal.  —  Where  the 

failure  to  comply  with  a   peremptory  defendants,  who  were  garnishees,  had 

rule  to  declare.     Benson  v,  Davis,  6  duly  appeared,  but  the  cause  had  been 

Har.  &  J.  (Md.)  272  continued  from  term  to  term  for  more 

By  Answering,  a  defendant    waives  than  two  years,  the  plaintiffs  not  oh- 

any  irregularity  in   the  filing  of   the  jecting  and  never  asking  that  a  rule  be 

petition.     Paddleford  v.  Cook,  74  Iowa  entered  requiring  the  defendants  to  an- 

433.  swer,  there  was  held  to  be  nothing  in 

By  Appearing  and  Obtaining  a  Continu-  the   record   which    removed    the   pre- 

anoe,  an  irregularity  in  filing  a  declara-  sumption  that  the  trial  court  rightfully 

tion  out  of  time  is  waived.     Brinkley  exercised  its  discretionary  power  in  al- 

V.  Duncan,  10  Ark.  252.  lowing  time  to  file  pleadings  by  a  party 

By  Demurring,  an   objection   that   a  who  had   already  entered  an  appear- 

plea   is   not   filed   in    time   is  waived,  ance.     Thompson  z'.  Shewalter,  17  Ind. 

Manley  v.  Union  Bank,  i  Fla.  160.  App.  290.    See  also  Chandler  v,  Laza- 

By  Belying,  any  irregularity  in  the    rus,  55  Ark.  312. 
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TITLE,  OWNERSHIP,  AND  POSSESSION. 

By  Henry  Stephen. 

L  SooPE  OF  Abticle,  711. 

n.  HE0E88ITT  OF  ALLEGIEG  SOIGB  KlED  OF  TITLE,  /I  I. 

1.  In  General^  711. 

a.  At  Common  Law^  711. 

b.  Under  CodCy  712. 

c.  In  Equity y  712. 

2.  Effect  of  Failure  to  Allege  Title ^  714. 

ni  When  Possebsoby  Title  Applicable,  715. 

IV.  SEairiBITEB  AND  SirFFICIENGT  OF  ALLEGATIONS,  /1 5. 

1.  In  General y  715. 

a.  Definiteness  and  Certainty ^  715. 

b.  Pleading  Legal  Conclusions ^  718. 

c.  Pleading  Evidence^  720. 

d.  Where  Interest  ^oint^  720. 

e.  Actions  on  Statutes^  720. 

2.  When  Allegation  of  Mere  Possession  Sufficient ^  721. 

a.  In  General^  721. 

b.  How  Stated^  722. 
In  General^  722. 
Real  Property^  722. 

'3)  Personal  Property y  722. 
^4)  Incorporeal  Hereditaments^  723. 
5.  When  Allegation  of  Mere  Possession  Not  Sufficient ^  723. 

a.  In  General y  723. 

b.  Where  Actual  Possession  Necessary ^  723. 

c.  Where  Ownership  Necessary,  724. 
.|.   When  Title  Must  Be  Alleged  in  Its  Full  Extent ^  724. 

a.  In  General y  724. 

b,  Ho7v  Stated^  725. 


f 


(i)  In  General,  725. 
0 


2)  Derivation  of  Title^  726. 
{a)  In  General,  726. 

cui.  Personal  Property ^  726. 

bb,  RecU  Property,  727. 
{b)  Necessity  of  Deriving  Title,  728. 

aa.  Personal  Property,  728. 

bb.  Real  Property,  ^2^, 
(c)  Sufficiency  of  Averment,  729. 

aa.  Inheritance,  729. 

^^.  Future  Interests,  730. 

rr.  Conveyance  or  Alienation,  730. 
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loope  of  Artldt.  TITLE,  ETC.  AUeging  Titto. 

{d)  Unnecessarily  Deriving  or  Setting   Out 
Title,  731. 
5.  Stating  Title  of  Adversary,  731. 

▼.  AlDSB  OP  DsnCTIYE  AND  OMITTBD  STATEMEITTS  OF  TiTLB,  732. 

1.  By  Pleading,  732. 

2.  By  Verdict,  732. 

YI  Dehialb  op  Title,  733. 

Vn.  ADXI88I098  OF  TITLE,  735. 
Vm   A88EBTI098  OF  ADYEBSS  TITLE,  73$. 

IX.  PLEADDTO  A9D  PBOOF,  736. 

1.  What  May  Be  Shown  under  Allegations  of  Title,  736. 

2.  WhcU  May  Be  Shown  under  Denials  of  Title,  737. 

a.  Under  General  Denial,  737. 

b.  Under  General  Issue,  738. 

3.  Burden  of  Proof,  739. 

4.  Variances,  740. 

a.  In  General,  740. 

b.  y^oint  and  Several  Titles,  742. 

c.  Legal  and  Equitable  Titles,  742. 

d.  Waiver  of  Objection  for  Variance,  743. 

e.  Avoiding  Variance  by  Amendment,  743. 

X.  IV8TBUCTI098  TO  JTTBIES,  743. 

CROSS-REFERENCES. 

See  articles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  777; 
BILLS  IN  EQUITY,  vol.  3,  p.  335;  COMPLAINTS  AND 
PETITIONS  IN  CODE  PLEADING,  vol.  4,  p.  587;  and 
generally  articles  dealing  with  proceedings  in  which  property 
rights  are  involved. 

For  matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  ENCVCLOPiEDiA  of  Law,  titles  PERSONAL  PROP- 
ERTYj  REAL  PROPERTY;  and  the  references  there  given, 

L  Scope  of  Abticle.  —  This  article  is  intended  to  treat  gen- 
erally of  the  necessity  of  alleging  title  to  and  interest  in  real  and 
personal  property  whenever  it  is  desired  to  assert  a  right  accruing 
from  such  property ;  but  it  is  not  its  purpose  to  deal  specifically 
with  the  necessity  of  alleging  title  and  interest  in  property, 
or  with  the  sufficiency  of  such  allegation,  when  made,  in  any 
particular  proceeding  either  at  law  or  in  equity.  For  these  sub- 
jects see  the  various  articles  treating  comprehensively  Sf  such 
proceedings.* 

n.  Necessity  of  Allegiho  Some  Kiitd  of  Title  —  1.  In  General 
—  a.  At  Common  Law.  —  Since  all  pleadings  setting  up  any 

1.  See  articles  Detinue,   vol.  6,  p.  —  Removal  of  Cloud,  vol.  17,  p.  274; 

643;  Dower,  vol.  7,  p.  148;  Ejectment,  Replevin,  vol.  18,  p.    550;  Trespass, 

vol.  7,   p.  260;    Negotiable    Instru-  post,  p.  780;  Trover  and  Conversion, 

ments,  vol.  14,  p.  347;  Quieting  Title  post^  etc. 
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NeeeMity  of  Alleging  TITLE,  ETC,  Some  Xljid  of  Title. 

right  or  authority  with  regard  to  real  or  personal  property  must 
have  legal  certainty  in  each  of  their  material  elements,  it  is  a 
basic  rule  that  the  pleadings  must  show  title —  not  title  in  the 
common  meaning  of  deeds  or  other  muniments  of  title,  but  their 
results ;  the  right  flowing  from  them ;  the  right,  estate,  or  interest 
in  the  property  concerning  which  action  is  brought.* 

Exception  to  Knle.  —  Where  the  adverse  party  is  estopped  from 
denying  title  no  title  need  be  shown.* 

Liability  Arising  in  Eespect  of  Property.  —  Where  a  party  is  charged 
with  any  liability  in  respect  of  property  his  title  to  that  property 
must  be  alleged.* 

b.  Under  Code.  —  Under  the  code,  abolishing  ancient  forms 
of  pleading,  it  is  still  requisite  to  allege  a  title  in  the  party  setting 
up  any  right  or  authority  in  respect  of  property  or  in  some  other 
person  from  whom  he  derives  his  authority.  In  like  manner, 
where  one  is  charged  with  any  liability  in  respect  of  property  his 
title  to  that  property  must  be  alleged  in  order  that  the  adverse 
party  may  know  what  is  meant  to  be  proved,  and  that  an  issue 
may  be  formed  in  regard  to  the  special  matter  in  dispute.* 

c.  In  Equity.  —  The  rule  that  pleadings  must  show  title  is  not 

1.  Clay  V,  St.  Albans,  43  W.  Va.  539.  was    objected    to    for    not    expressly 

The    Snle    Formulated    by    Sezjeant  averring  that  the  elevator  was  in  the 

Stephen   is   that  "  when,  in   pleading,  possession  of  the  defendant,  but  it  was 

any  right  or  authority  is  set  up  in  re-  considered  sufficient   by  reason  of  an 

spect  of   property,   personal    or    real,  allegation  that  the  plaintiff  went  upon 

some   title   to  that   property    must  of  the  elevator '*  by  command  and  at  the 

course   be  alleged   in  the  party  or  in  request  '*  of  the  defendant, 

some  other  person  from  whom  he  de-  4.  Arkansas. — St.  Louis,  etc.,  R.  Co. 

rives  his  authority."     And.  Steph.  PI.,  v.  Hecht,  38  Ark.  357;  Keith  v,  Pratt, 

§  169.  5  Ark.  661. 

8.  And.  Steph.  PI.,  §  J82,  where  it  is  California.  —  Souter  v.  Maguire,  78 

said  that  in  an  action  for  goods  sold  Cal.  543:  Heeser  v.  Miller,  77  Cal.  192; 

and  delivered  it  is  not  necessary,  where  Ham  v.  Henderson,  50 Cal.  367;  Damb- 

it  is  alleged  that  the  plaintiff  sold  and  mann  v.  White,  48  Cal.  439;  Broad  v. 

delivered  the  goods  to  the  defendant.  Broad,  40  Cal.  493. 

to  state  in  addition  that  they  originally  Colorado.  —  Baker    v.    Cordwell,    6 

belonged  to  the  plaintiff.  Colo.  199. 

3.  Clay  V.  St.  Albans,  43  W.  Va.  539;  Indiana.  —  Phoenix  Ins. Co.  v.  Rowe, 

And.  Steph.  PI.,  §  169.  117  Ind.  202;  Otis  v.  De  Boer,  116  Ind. 

An  Opinion  to  the  Contrary  seems  to  531;  Clark  v.  Holton,  57  Ind.  564. 

have  been  expressed  in  Necker  v.  Har-  Iowa,  —  Knott  v.  Tincher,  39  Iowa 

vey,  49  Mich.  517.     The  defendant  in  628;  Sturman  v.  Stone,  31  Iowa  115; 

this  case  had  contracted  to  deliver  to  Cottle  v.  Cole,  20  Iowa  481. 

the  master  of  the  plaintiff  an  elevator  Kansas.  —  Leonard  v.  Ross,  23  Kan. 

of  a  specified  capacity.     As  the  eleva-  300;  Saline  County  v.  Young,  18  Kan. 

tor  did  n(U  work  properly  after  a  few  440;  Lappin  v.  Mumford,  14  Kan.  17; 

days'  use,  thd  defendant  was  requested  Leavenvvoith,  etc.,  R.  Co.  v.  Leahy,  12 

to  send   a  man  to  ascertain  the  diffi-  Kan.  124. 

cully.     One  L.  was  sent  for  that  pur-  Ksntucky.  —  Louisville,    etc.,    Canal 

pose,  and  after  taking  the  elevator  to  Co.  v.  Murphy,  9  Bush  (Ky.)  522. 

the  upper  floor  of  the  building,  he  pur-  Minnesota.  —  Frasier    v.     Williams, 

posed  to  load  it,  whereupon  the  plain-  15  Minn.  288;  Dana  v.  Porter,  14 Minn, 

tiff's  master  directed  the  plaintiff  to  as-  478;  Hiyward  v.  Grant,  13  Minn.  165; 

sist  in  doing  so.     The  elevator  fell  and  Ames  z^.  First  Div.   St.   Paul,  etc.,  R. 

the  plaintiff  was  injured,  for  which  he  Co  ,  12  Minn.  412;  Rhone  v.  Gale,  la 

sued  the  defendant.    The  declaration  Minn.  54;  Hill  v,  Edwards,  Ti  Minn. 
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confined  to  pleadings  at  law  or  under  codes  and  practice  acts, 
but  is  equally  stringent  where  the  proceeding  is  in  equity. 
Accordingly,  where  the  plaintiff's  interest  or  his  right  to  relief  is 
founded  upon  either  real  or  personal  property  the  bill  or  com- 
plaint must  set  forth  his  title  or  interest  in  the  subject-matter.^ 


22;  Armstrong  v.  Hinds,  8  Minn.  254; 
Daley  v.  St.  Paul,  7  Minn.  390;  Slick- 
ney  v.  Smith,  5  Minn.  486. 

Missouri,  —  Eans  v.  Exchange  Bank, 
79  Mo.  182;  Chouteau  v.  Allen,  70  Mo. 
290;  Odessa  Bank  v.  Jennings,  18  Mo. 
App.  651;  Merchants'  Nai.  Bank  v. 
Richards,  6  Mo.  App.  454. 

Montana,  —  Vantilburgh  v.  Hamil- 
ton. 2  Mont.  413. 

New  yipr/t.  — ,Morange  v.  Mudge, 
(Supm.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N. 
Y.)  243:  St.  John  V.  Northrup,  23  Barb. 
(N.  Y.)  25:  Childs  ».  Hart,  7  Barb.  (N. 
Y.)  370;  Russell  V.  Clapp,  7  Barb.  (N. 
Y.)482;  Rose  V.  Meyer,  (Supin.  Ct.)  7 
Civ.  Pro.  (N.  Y.)  219;  Beal  v.  Union 
Paper  Box  Co.  (N.  Y.  Super.  Ci.  Spec. 
T.)  4  Civ.  Pro.  (N.  Y.)  18;  Heine  v. 
Anderson,  2  Duer  (N.  Y.)  318;  De 
Nobele  v.  Lee,  (N.  Y.  Super.  Ct.  Gen. 
T.)6i  How.  Pr.  (N.  Y.)  272;  Holstein 
V.  Rice,  (Supm.  Ct.)  15  How.  Pr.  (N. 
Y.)  i;  Ensing  v.  Sherman,  (Supm.  Ct. 
Gen.  T.)  14  How.  Pr.  (N.  Y.)  439; 
Adams  v.  Holley.  (Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  326;  Thomas 
I/.  Desmond.  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  321;  Severance  v. 
Griffith.  2  Lans.  (N.  Y.)  38:  Malcom 
V.  O'Reilly,  89  N.  Y,  156;  Simmons  v, 
Lyons,  55  N.  Y.  671;  Scofield  v.  Whlle- 
legge,  49  N.  Y.  259:  Levin  v.  Russell. 
42  N.  Y.  251;  Tell  V.  Beyer,  38  N.  Y. 
162;  People  V.  Booth,  32  N.  Y.  397; 
Horner  v.  Wood,  23  N.  Y.  350;  Prindle 
V.  Caruthers,  15  N.  Y.  425:  Brevoort  v, 
Brevoort,  40  N.  Y.  Super.  Ct.  211;  Van 
Der  Minden  v.  Elsas,  36  N.  Y.  Super. 
Ct.  66;  Malcolm  v.  O'Reilly,  14  N.  Y. 
Wkly.  Dig.  316:  Hudson  River  R.  Co. 
V.  Loeb,  7  Robt.  (N.  Y.)  418. 

South  Carolina.  —  Flenniken  r. 
Buchanan,  21  S.  Car.  432;  Abrams  v, 
Mossley,  7  S.  Car.  150. 

Texas.  —  Ballard  v.  Perry,  28  Tex. 
347;  Martin  v.  Parker,  26  Tex.  253; 
Pitts  f.  Booth,  15  Tex.  453;  Smith  v. 
McGaughey,  13  Tex.  464:  Simpson 
V.  McLemore,  8  Tex,  448;  Bradford  v. 
Hamilton,  7  Tex.  55. 

Wisconsin.  —  Iowa  County  v.  Min- 
eral Point  R.  Co.,  24  Wis.  93;  Con  nee- 
ticut  Mut.  L.  Ins.  Co.  v.  Cross,  18  Wis. 
109. 


1.  Alabama.  —  Adlei  v.  Sullivan,  115 
Ala.  582;  Cockrell  v.  Gurley,  26  Ala. 
405;  Martin  v.  Tenison,  26  Ala.  738; 
Owen  V.  Moore,  14  Ala.  640. 

Arkansas.  —  Blakeney  v.  Ferguson, 
8  Ark.  272. 

California. — Adams  v.  Crawford, 
116  Cal.  495;  Fudickar  v.  East  River- 
side Irrigation  Dist..  109  Cal.  29;  Redd 
V.  Murry,  9s  Cal.  48:  Stratton  v,  Cali- 
fornia Land,  etc..  Co.,  86  Cal.  353; 
Gruwell  v.  Seybolt,  82  Cal.  7;  Castro  v. 
Barry,  79  Cal.  443;  Souier  v.  Maguire, 
78  Cal.  543:  Rough  V.  Simmons,  65 
Cal.  227. 

Colorado.  —  Wall  v.  Magnes,  17  Colo. 
476;  Logan  V.  Clough,  2  Colo.  323. 

Connecticut.  —  Bujl  v.  Meloney,  27 
Conn.  560;  Frink  v.  Branch,  16  Conn. 
260;  Cowles  V.  Woodruff,  8  Conn.  35; 
Palmer  v.  Mead,  7  Conn.  157. 

Florida.  —  Keil  v.  West,  21  Fla.  508. 

Georgia.  —  Arline  v.    Miller,  22   Ga. 

330. 

///iWi J.  — Miller  v.  Stalker,  158  IH. 
514;  Snow  V.  Counselman,  136  111.  191; 
Schaefer  v.  Kienzel,  123  111.  430; 
Rucker  v.  Dooley,  49  III.  377;  Tibbs  v. 
Allen.  27  111.  119;  Parke  v.  Brown,  12 
111.  App.  291. 

Indiana.  —  Pittsburg,  etc.,  R.  Co.  v. 
O'Brien,  142  Ind.  218;  Cargar  v.  Fee, 
140  Ind.  572;  Stanley  v.  Holliday,  130 
Ind.  464;  Delwiler  v.  Schullheis,  122 
Ind.  155;  Logansport  v.  McConnell, 
121  Ind.  416;  Bisel  v.  Tucker,  121  Ind. 
249;  Lane  v.  Schlemmfr,  114  Ind.  296; 
Indiana,  etc.,  R.  Co.  v.  Allen,  113  Ind. 
581;  McPheeters  v.  Wright,  no  Ind. 
519;  Ludlow  V.  Ludlow,  109  Ind.  199: 
Spencer  v.  McGonagle,  107  Ind.  410; 
Rausch  V.  United  Brethren,  107  Ind. 
I;  Grissom  v.  Moore,  106  Ind.  296; 
Johnson  v.  Taylor,  106  Ind.  89;  Ameri- 
can Ins.  Co.  V.  Gibson,  iQ4#nd.  336; 
Indiana,  etc..  R.  Co.  v.  Britiingbam,  98 
Ind.  294;  Ragsdalet'.  Mitchell,  97  Ind. 
458;  Locke  V.  Catlett,  96  Ind.  291; 
Gabe  v.  Root,  93  Ind.  256;  Keepfer  v. 
Force,  86  Ind.  81;  Brown  v.  Ogg,  85 
Ind.  234;  Cooper  v.  Jackson,  71  Ind. 
244;  Earle  v.  Peterson.  67  Ind.  503; 
Gillett  V.  Carshaw,  50  Ind.  381;  Du- 
mont  V.  Dufore,  27  Ind.  263:  Lash  v. 
Perry,  19  Ind.  322;  Boyd  v.  Schoit,  152 
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2.  Effect  of  Failure  to  Allege  Title.  —  Where  no  title  is  shown 
the  defect  is  fatal  unless  the  pleading  is  amended,  since  it  is  a 
defect  not  cured  by  verdict  or  findings;  but  a  defective  statement 
of  title  may  be  waived  or  cured.  ^ 


Ind.    i6i;    Carter    v,    Kerr,    8   Black. 
(Ind.)  374;    Doe    v.    West,    i   Biackf. 
(Ind  )  133.  - 
Iowa,  —  Brinton  v,  Seevers,  12  Iowa 

389. 

Kansas,  —  Entreken  v,  Howard,  16 
Kan.  551. 

Kentucky,  —  Clark  v.  Bell,  2  B.  Mon. 
(Ky.)  I;  Weaver  v.  Bales,  (Ky.  1896) 
33  S.  W.  Rep.  1118. 

Massachusetts,  —  Tudor  v.  Cambridge 
Water  Works,  i  Allen  (Mass.)  164; 
Strickland  v,  Fitzgerald,  7  Cush. 
(Mass.)  530. 

Michigan,  —  Spear  v,  Iladden,  31 
Mich.  265;  Hanscom  v,  Hinman,  30 
Mich.  419;  Salisbury  v.  Miller,  14  Mich. 
160;  Stockton  V,  Williams,  Walk. 
(Mich.)  120. 

Minnesota,  —  Wakefield    v.    Day,   41 


Ohio,  —  Lamb  v,  Boyd,  4  Ohio  Cir. 
Ct.  499,  2  Ohio  Cir.  Dec.  672. 

Pennsylvania,  —  Railroad  Co.  v.  Ash- 
ton.  5  Leg.  Gaz.  (Pa.)  13;  Barry  v,  Mc- 
Avoy,  5  Leg,  Gaz.  (Pa.)  407 

South  Carolina,  —  Garrett  z>.  Wein- 
berg, 50  S.  Car.  310. 

Texas,  —  Buffalo  Bayou  Ship  Chan- 
nel Co.  V.  Bruly,  45  Tex.  6;  Smith  v, 
Taylor,  34  Tex.  589;  Mayfield  v,  Mas- 
quez,  I  Tex.  Unrep.  Cas.  221. 

Virginia,  —  Martin  v,  Martin,  95 
Va.  26. 

Washington,  —  Rogers  v.  Miller,  13 
Wash.  82;  Wagner  v.  Law,  3  Wash. 
512. 

West  Virginia.  —  Norris  v,  Lemen, 
28  W.  Va.  336;  Harr  v,  Shaffer,  45  W. 
Va.  709. 

Wisconsin,  —  Ahlhauser  v,  Doad,  74 
Wis.  400;  Keyes  v,  Scanlan,  63  Wis. 
Brauns    v.  Green  Bay,  55  Wis. 


Minn.    344;     Herrick     v,    Churchill, 

35  Minn.  318;  Myrick  v.  Coursalle,  32  345; 

Minn.  153;  Conklin  v.  Hinds,  16  Minn.  113. 

457.  United  States,  —  Gage  v,  Kaufman, 

Mississippi,  —  Pierce  v,    Hunier,   73  133  U.   S.  471;    Bayerque    v,   Cohen, 

Miss.  754;   Chiles  v,  Champenois,  69  McAU.   (U.  S.)  113,  2   Fed.  Cas.   No. 

Miss.  603;  Ricks  v,  Baskett,  68  Miss.  1,134;  Goldsmith  z/.  Gilliland,  10  Sawy. 

250;  Cook  V,  Fiiley,  61  Miss,  i;  Har-  (U.  S.)  606;  Stark  v.  Starrs,  6  WaU.  (U. 

rill  V.  Robinson,  61  Miss.  153;  Toulmin  S.)  410. 

V,   Heidelberg,  32.  Miss.  268;   Walker  Stringency  of  Sule.  —  In  Cockrell  v. 

V,  Williams,  30   Miss.    165;  Archer  v.  Gurley,  26  Ala.  405,  it  was  said  that 

iones,   26   Miss.   583;    Williamson   v,  the  rule  as  to  a  statement  of  title  **  is 

.ouisville,   etc.,   R.   Co.,  (Miss.    i88q)  not  so  stringent  in  equity  as  at  law, 

6  So.  Rep.  205.  but  the  substance  of  the  rules  is  the 

Nebraska,  — Scarborough  v,  Myrick,  same  in  each  court,  and  it  is  a  principle 

47  Neb.  797;  Brewer  z/.  Merrick  County,  of  universal    application  in  pleading, 

15  Neb.  180;  Conlee  v,  McDowell,  15  founded   on  reason  and  good  sense. 


Neb.  184;  Smith  v,  Neufeld,   57  Neb. 
660. 

New  Hampshire,  —  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420. 

New  Jersey,  —  Monighoff  v.  Say  re,  41 
N.  J.  Eq.  113;  Cornelius  v,  Halsey,  11 
N.  J.  Eq.  27. 

New  York,  —  Pearce  v.  Moore,  114 
N.  Y.  256^3arnard7'.  Simms,  42  Barb. 
(N.    Y.)    304;     Muir    v,    Leake,    etc.. 

Orphan  House,  3  Barb.  Ch.  (N.  Y.)  Jefferson  Gold,  etc.,  Min.  Co.,  34  Cal. 
477;  Champlin  v.  Parish,  3  Edw.  (N.  558;  Knight  r.  McDonald,  37  Ind.  463: 
Y.)  581;  Sanders  v.  Parshall,  67  Hun  Burbage  v,  Bullitt.  Sneed  (Ky.)  23; 
(N.  Y.)  105;  Andrus  v.  Wheeler,  Todd  z/.  McClenahan,  Sneed  (Ky.)  304; 
(Supm.  Ct.  Tr.  T.)  18  Misc.  (N  Y.)  646;  Clinton  v.  Williams,  53  Mo.  141 ;  Jones 
Wiggin  V.  New  York,  9  Paige  (N.  Y.)  v.  Tuller,  38  Mo.  363;  Frazer  v.  Rob- 
16;  Wood  V.  Genet,  8  Paige (N.  Y.)  137.     erts,  32  Mo.  457;  Deland  v.  Vanstone, 


that  the  title  of  the  plaintiff  should  be 
Slated  with  sufficient  certainty  and 
clearness  to  enable  the  court  to  see 
clearly  that  he  has  such  a  right  as  war- 
rants its  interference,  and  the  defend- 
ant to  be  distinctly  informed  of  the 
nature  of  the  case  he  is  called  upon  to 
defend." 

1.  Keith  V,  Pratt,  5  Ark.  661;  Bane 
V,   Peerman,   125  Cal    220;    Pralus  v. 


North  Carolina.  —  Epiey  v.  Epley,  in 
N.  Car.  505;  McGill  v,  Buie,  106  N. 
Car.  243. 


26  Mo.  App.  297;  Lippencott  v.  Smith, 
4  N.  J.  L.  106;  Dannet  v,  Collingdell, 
2  Show.  395. 
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m.  Whsv  P088EB8OBT  Title  Applioablb.  —  A  title  of  pos- 
session is  applicable  and  may  be  pleaded  whenever  the  interest  is 

e resent  and  immediate,'  but  it  is  not  applicable  and  should  not 
e  pleaded  when  the  interest  is  future;  in  that  case  the  title 
must  be  laid  in  remainder  or  reversion.' 

lY.  Abquisitss  avd  Suppicishot  op  Alleoatiohb— 1.  In  Gen- 
eral—a.  Definiteness  and  Certainty.  —  Allegations  respect- 
ing title,  being  averments  of  material  and  traversable  facts,  must 
be  clear  and  precise ; '  but  certainty  to  a  common  intent  seems 

Pdliiro  to  flhow  Wife*!  Titio  whoa  ership  was  material  and  was  omitted, 
flolng  with  Husband.  —  Where  the  has-  but  the  case  was  tried  as  if  owner- 
band  and  wife  join  as  plaintiflfs  a  de-  ship  had  been  properly  put  in  issue, 
daration  which  does  not  show  how  an  amendment  in  that  respect  was 
the  wife  became  entitled  to  join  with  allowed  after  verdict.  Cagle  v.  Chilli- 
the  husband  is  materially  defective,  cothe  Town  Mut.  F.  Ins.  Co.,  78  Mo. 
Burbage  v.   Bullitt,  Sneed  (Ky.)  23.  App.  431. 

See  generally    article    Husband    and  Omission  of  Statement  Not  Jurisdic- 

Wife,  vol.  10,  p.  236,  note  6.  tional  Defect.  —  A  failure  to  alfege  pos- 

Ownorship  of  Personalty.  —  A  stale-  session  in  a  proceeding  to  sell  land  for 
ment  of  demand  in  an  action  to  recover  partition  under  Laws  N.  Car.  1887,  c. 
damages  for  the  taking  of  personal  276,  does  not  deprive  the  court  or  the 
chattels  which  does  not  contain  any  clerk  of  jurisdiction;  it  simply  const!- 
allegation  of  property  or  possession  in  tutes  a  defective  statement  of  a  cause 
the  plaintiff  of  the  goods  taken,  or  of  action,  which  may  be  amended, 
even  assert  by  implication  that  such  Godwin  v.  Early,  114  N.  Car.  11. 
goods  belong  to  the  plaintiff,  is  bad.  As  to  the  Waiving  and  Curing  of  a  de- 
Dan  net  V.  Collingdell,  2  Show.  395.  fective  statement,  see  infra^  V.  Aider 
But  see  Lippincott  v.  Smith,  4  N.  J.  L.  of  Defective  and  Omitted  Statements  of 
106.  Title, 

Paets  Showing  Equitable  Ownorship. —  1.  And.  Steph.  PL,  §  171. 

Where  the  equitable  ownership  of  a  2.  Peck  v.  Peck,  35  Conn.  390;  Chi- 

bond  and   mortgage  was  the  basis  of  cago,  etc.,  R.  Co.  v,  Loeb,  8  111.  App. 

a  bill  in  equity  brought  against  the  627;  Geer   v.  Fleming,  no  Mass.  39; 

assignee  of  their  legal  owner,  the  fail-  Gushing  v,  Adams,    18  Pick.  (Mass.) 

nre  of  the  bill  to  allege  the  facts  en-  no;   Bobb  v.  Syenite  Granite  Co.,  41 

titling  the  plaintiff  to  the   bond  and  Mo.   App.  642;  Proffitt  v.  Henderson, 

mortgage  was  held  to  render  it  insuffi-  29  Mo.  325;    Beavers  v.  Trimmer,  25 

cient.     Phillips  v,  Schooley,  27  N.J.  N.  J.  L^97;  Tinsman  r.  Belvidere  Dcl- 
Eq.  410. 

Aoason   for  Ondision  of  Averment. 
Where  it  is  necessary  to  aver  owner- 
ship   of  several  interests  in   land,   a  Spawn,   2   S.   Dak.   269;   Clay  v,    St. 
petition  which  fails  to  aver  ownership  Albans,   43   W.   Va.   539;    Jackson  v. 
IS  demurrable  if  it  does  not  aver  that  Pesked,  i  M.  &  S.  234. 
the  owners  are  unknown  or  that  there  8.  Keith  v,  Pratt,  5  Ark.  661;  Clark 
is    difficulty  in    pointing    them    out.  v.    People,    15    111.    217;    Simons    v, 
Rogers  v.  Miller,  48  Mo.  378.  People,  18  111.  App.  588*.  Phccnix  Ins. 

Amondmonts  for  Pailnioto  State  Title.  Co.  v.  Rowe,  117  Ind.  202;  Pittstiurgh, 
—  It  has  been  held  that  where  a  de-  etc.,  R.  Co.  v.  Harper,  it^Ind.  App. 
claration  is  defective  by  reason  of  a  481;  De  Nobele  v.  Lee,  (N.  Y.  Super, 
failure  to  aver  title  or  to  make  allega-  Ct.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  272; 
tions  from  which  title  may  be  inferred,  Willis  v.  Hudson,  63  Tex.  678;  Kim- 
it  may  be  amended  after  verdict  upon  ball  v,  Borden,  95  Va.  203;  Connecti- 
gay  ment  of  costs.  Williams  v.  Hing-  cut  Mut.  L.  Ins.  Co.  v.  Cross,  18  Wis. 
am,  etc.,  Bridge,  etc.,  Corp.,  4  Pick.  109.  And  see  article  Definiteness  and 
(Mass.)  341.  See  generally  article  Certainty  in  Pleadings,  voL  6.  p.  246. 
Amendments,  vol.  i,  p.  604.  Constmetion  of  Pleading.  —  Where  a 

Case    Tried  as  if  THtle   Had  Been  statement  of  right  or  a  derivation  of 

AlUged,  —  Where  an  allegation  of  own-  title  contains   allegations  which    are 
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all  that  is  necessary,*  and  it  has  been  held  that  where  the  inevita- 
ble inference  from  facts  alleged  and  from  all  the  averments  of  the 
pleading  construed  together  is  that  either  realty  or  personalty  is 
the  property  of  a  named  person,  the  pleading  is  not  demurrable 
by  reason  of  failure  to  make  a  clear  and  specific  averment  of 
title.* 

Where  Time  la  Xatarlal.  —  In  an  action  where  the  time  at  which 
Lhe  ownership  of  real  or  personal  property  existed  is  material, 
there  must  be  no  ambiguity  as  to  such  time  in  the  allegation  of 
ownership.* 

equivocal  or  uncertain,   the  construe-  ments  that  the  plaintiff  was  seized  and 

tion  most  unfavorable  to  the  pleader  possessed  of  a  shop  and   warehouse 

will    be    adopted.     May   v.   Attleboro  which  were  burned,  and  in  which  and 

First  Nat.  Bank,  19  111.  App.  604.     See  upon  the  yards  of  which  personal  prup- 

generally    article    Construction    op  erty  destroyed  was  situated,  are  suffi- 

Pleadings,  vol.  4,  pp.  753,  759.  cient  to  show  that  the  property  was  on 

A  Motion  to  Make  More  Definite  is  an  the    plainiiff's    premises    and    in    his 

authorized  remedy  under  the  codes  in  possession,   and,    while   the  plaintiff's 

cases    of    vague    averments    of    title,  ownership  should   be  more   distinctly 

Magnolia  Anti-Friction  Co.  v.  Singley,  averred,  are  suffi:ient  to  mainlain  an 

(Supm.  Ct.  Gen.  T.)  29  N.  Y.  St.  Rep.  action  against  a  wrongdoer.     Kimball 

301.    See  generally  article  Definiteness  7/.  Borden,  95  Va.  203. 

and  Certainty  in  Pleadings,  vol.  6,  p.  2.  Tennison  v.   Tennison,   114  Ind. 

274  et  seq,  424;  Pittsburgh,  etc.,  R.  Co.  v.  Harper, 

Defecta  Cured  by  Amendment.  —  Where  ix  Ind.  App.  481;  Necker  v,  Harvey, 

the  introduction  of  a  third   person  is  49  Mich.  517;  Sargent  v.  Steubenville, 

necessary   to   the   enforcement  of  the  etc.,  R.  Co.,  32  Ohio  St  449;  Gage  v, 

right  of  the  person  suing,  the  declara-  Way  land,  67  Wis.  566. 

tion  may  be  amended  by  making  the  Illnstration.  —  Where  sevetal  counts 

former  a  party.     Wheeler  v,  Stapleton,  in  a  complaint  on  a  note  followed  each 

99   Ca.    731;    Kron    v.    Smith,   96   N.  other  consecutively  and  the  last  of  them 

Car.  389.     See  generally  article  Amend-  averred  thai  all  right  to  said  claims  be- 

ments,  vol.  X,  p.  54  r.  came  vested  in  the  plaintiff  by  delivery. 

Defective  averments  may  be  cured  it  was  said  by  Peck,  C.  J.,  that  if  the 

by  amendment,  even  after  reversal  on  averments  in  these  counts  did  not  mean 

appeal  or  error  and  remand  for  further  that   the  claims  described  therein  be- 

proceedings.     Kimball  v.   Borden,  95  longed  to  the  plaintiff  it  was  very  cer- 

Va.  203.     As  to  amendments  after  re-  tain  that  they  did  not  mean  anything 

mand,  see    generally  at  tide    Amend-  else,  and  that,  though  greatly  wanting 

MENTS,  vol.  I,  p.  618.  in  perspicuity  and  precision,  they  were 

1.  Taylor  v.  Perry,  48  Ala.  240;  Peck  sufficient  to  show  that  the  plaintiff  was 

V,    Peck,    35    Conn.    390;    Pittsburgh,  the  party  really  interested.     Taylor  v. 

etc.,  R.  Co.  V.  Harper,  11   Ind.    App.  Perry,  48  Ala.  240. 

481:  Tennison   v.   Tennison,   114  Ind.  "Interested    in  the  Beversion." — In 

424;    Van    Riper   v.    Morton,  61    Mo.  Peck   v.  Peck,    35  Conn.   390,  a  com- 

App.  440;    Leihy  v,  Ashland    Lumber  plaint  which  averted  that  the  complain- 

Co.,  49  Wis.  165.  ants  were   **  interested   in   the    rever- 

An  owner's  allegation  that  he  has  a  sion  "  of  the  estate  of  a  decedent,  but 

ferry  with  Its  privileges  attached  to  his  concluded   by  praying  that  judgment 

land   is   to    oe   taken   as  referring    to  might  be  rendered  *'  for  the  complain- 

a  public  and  not  a  private  ferry,  and  ants  as  such  reversioners,"  was  held  to 

will   authorize    proof  of  a  license  for  be  sufficienton  general  demurrer,  since, 

such  ferry  from  the  proper  authority,  though  it  «vas  ambiguous,  no  one  would 

although  the  allegation  might  be  more  fail  to  understand  from  the  whole  com- 

full  and  distinct.     Dunlap  v,  Yoakum,  plaint  that  the  complainants  were  the 

18  Tex.  582.  owners  of  the  reversion.    Peckr.  Peck, 

In  an  Action  to  Becover  Damages  for  35  Conn.  390. 

the  Destrnotion  of  Personal  Property,  aver-  3.  Rutan   v,   Wolters,   116  Cal.  403; 
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Coniiiteney  of  Titles  Allo^.  —  Where  different  titles  are  alleged, 
they  must  not  be  inconsistent ;  *  though  it  has  been  held  that  if  a 
title  may  exist  under  inconsistent  rights,  any  one  of  them  may  be 
selected,  but  all  cannot  be  made  available  at  the  same  time.* 

Departure  from  Earlier  Pleading.  —  Where  a  prior  pleading  has  made 
certain  allegations  as  to  title,  those  allegations  must  not  be 
departed  from  in  a  later  pleading  by  the  same  party.* 

Eepreeentative  Bighu.  —  When  a  party  claims  in  another  right  than 
his  own,  his  description  should  conform  to  the  right  in  which  the 

Pittsburgh,  etc.,  R.  Co.  v.  Harper,  ii  an  action    upon  an  insurance  policy. 

Ind.  App.  481;  Prendergast  v.  Dwell-  Prendergast  v.  Dwelling   House    Ins. 

ing  House  Ins.  Co.,  67  Mo.  App.  426;  Co.,  67  Mo.  App.  426. 

Scott  V,  Phcenix  Ins.  Co..  65  Mo.  App.  1.  Crawford  v,   Nolan,   70  Iowa  97; 

75;  Harness  v.  National  F.  Ins.  Co.,  62  Citizens'  Bank  v.  Dows,  68  Iowa  460. 

Mo.  App.  245;  Van   Riper  v.  Morton,  2.  Crawford  v.   Nolan,   70  Iowa  97; 

61  Mo.  App.  440;  Gruen  v.  Peabody  Tuthill   v.   Slcidmore,   124  N.  Y.  148; 

Education    Fund,    (Supm.    Ct.     App.  Hudson  v.  Swan,  83  N.  Y.  552. 

Div.)  64  N.    Y.   Supp    238;    Clapp  v.  Compelling  Election.—  In  New  York, 

Bromagham,  9  Cow.  (N.  Y.)53o;  Leihy  where  a  complaintsets  out  two  grounds 

V,  Ashland  Lumber  Co.,  49  Wis.  165.  of  recovery,  such  as  an  absolute  owner- 

Insni&oient  Allegation  of  time.  —  In  an  ship  of  property  and  a  lien,  the  plain- 

action  of  claim  and  delivery,  an  allega-  tiff  may  be  compelled  to  elect  between 

tion  of  ownership  and  right  to  posses-  them.     Tuthill  v.  Skidmore,  124  N.  Y. 

sion  before  the  bringing  of  suit,  even  148. 

though   it   be   placed  at  a  date  only  8.  Conklin  z/.  Botsford,  36Conn.  106; 

two  days  prior  thereto,  is  insuflScient.  Cuppy  v.  O'Shaughnessy,  78  Ind.  245; 

Fredericks  v.  Tracy,  98  Cal.  658.     But  Johnson  v.  Slate  Bank,  59  Kan.  250; 

see  Pittsburgh,  etc.,  R.  Co.  v.  Harper,  Merchant's  Nat.  Bank  v.  Richards,  74 

II  Ind.  App.  481,  which  was  an  action  Mo.  77,  6  Mo.  App. 454.     See  generally 

for  trespass,    wherein   the    complaint  article  Departure,  vol.  6,  p.  460. 

averred  that  the  plaintiff  was  the  owner  Examples  of  Ol^jeotionable  and  TTnobJoo- 

and  in  possession  on  a  specific  day  and  tionable  Pleading.  —Where  a  declaration 

that  the  grievances  complained  of  oc-  alleged  that  the  property  in  question 

curred  two  days  afterwards,  and  it  was  was  the  plaintiff's  own  proper  estate, 

held   that  ownership  on  the  day  on  a  replication  setting  forth  that  it  vested 

which  the  cause  of  action  arose  was  in  the  plaintiff  in  right  of  his  wife  and 

sufficiently  alleged.  was  held  by  him  as  a  trustee  for  her 

Where  Ownership  Is  Alleged  on  a  Day  was  held  to  be  no  departure.  Conklin 
Bpeoifled  and  from  That  Time  Forward,  v,  Botsford,  36  Conn.  105. 
and  a  trespass  is  charged  on  or  about  In  Johnson  v.  State  Bank,  59  Kan. 
the  same  specified  day,  it  is  sufficiently  250,  the  petition  alleged  positive  and 
alleged  that  the  trespass  was  commit-  unqualifiedownershipof  personal  prop- 
ted  during  the  ownership.  Leihy  v.  eriy  in  the  plaintiff,  and  a  reply  ad- 
Ashland  Lumber  Co.,  49  Wis.  165.  milling   the   ownership   to  be   that  of 

In  a  Petition  to  Enforee  a  Xechanic's  a   mortgagee  (which   is  qualified  and 

Lien,  allegations  that  the  defendant  and  special  ownership)  was  held   to   be  a 

another  person    owned  the   property,  departure.      But  see  Merchants'  Nat. 

and  that  the  defendant  contracted  wiih  Bank   v,   Richards,  6   Mo.    App.    454, 

the  plaintiffs  in  behalf  of  himself  and  which  was  an  action  to  recover  a  dt- 

as  co-owner,  were  held  by  necessary  vidend  on  capital  stock  which  the  plain- 

intendment  to  charge  ownership  in  the  tiff  claimed  to  own,  wherein  a  statement 

defendant  on  the  day  of  the  contract,  in  the  reply  that  the  plaintiff  held  the 

Van   Riper  v.   Morton,   61    Mo.   App.  stock   as   pledgee  was  held  not  to  be 

440.  inconsistent  with  the  statement  in  the 

An  Unqnalifled  Allegation  of  Ownership  petition   that   it    owned  the  stock,  in- 

of  Personal  Property  is  sufficient  after  asmuch  as  a  pledgee  is  an  owner.     See 

verdict  as    an    allegation    of    owner-  also  article  Replications  and  Replies. 

ship  at  the  requisite  times  10  support  vol.  18,  p.  639. 
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claim  is  asserted,^  and  the  nature  of  the  interest  should  be  stated.' 
b.  Pleading  Legal  Conclusions.  —  Allegations  respecting 
title  must  not  be  in  the  shape  of  legal  conclusions,  but  the  facts 
should  be  expressly  averred  or  other  facts  should  be  alleged  from 
which  the  fact  of  title  is  necessarily  inferred.* 

What  Are  GonoloBioiiB  of  Law.  —  No  certain  rule  can  be  formulated 
for  distinguishing  averments  respecting  titles  that  are  regarded 
as  merely  averments  of  legal  conclusions  from  those  that  are 
regarded  as  traversable  facts.  For  a  full  discussion  of  this  sub- 
ject reference  is  made  to  another  article.* 

"  Owner  of,"  or  "  Seised  of."  —  It  seems  that  as  a  general  rule  an  alle- 
gation that  a  party  is  the  "  owner  of  "  real  or  personal  property 

1.  Banks  v,  Oden,  i  A.  K.  Marsh.         United  States,  —  McCloskey  v,  Barr, 
.(Ky.)  546,  holding  that  the  description    38  Fed.  Rep.  165. 

is  suflScient  when  it  enables  the  adverse  4«  See  article  Legal   Conclusions, 

party  to  meet  and  repel  any  description  vol.  12,  p.  1020. 

which    the   party  alleging    the    right  Berivation   by   01ft. » An    averment, 

might  give  of  himself  in  a  second  suit  that  the  title  to  property  is  derived  by 

connected  with  the  same  right.  gift  is  an  allegation  of  fact«  not  an  alle- 

2.  Bradford  v.  Street,  84  Md.  273,  gation  of  a  conclusion  of  law.  McCarty 
wherein  the  plaintiff  sued  as  a  trustee  v,  Tarr,  83  Ind.  444. 

to  recover  a  claim  against  a  decedent's  Under  the  Hew  Tork  Code  it  has  been 

estate,  and  it  was  held  that  the  narra-  held  that  where  a  complaint  averred 

tion  should  have  stated  how  the  plain-  that  the  plaintiff  was  seized  of  prem- 

tiff  became  owner  of  the  claim  sued  on.  ises,   had   a  lawful  title  thereto,  and 

'^Of  the  PlaintifTs  Intestate."  — In  was  entitled  to  the  possession  thereof, 
Stanley  v.  Gaylord,  10  Met.  (Mass.)  82,  the  allegations  were  not  of  facts  con- 
ic was  said,  in  an  action  the  gist  of  stituting  the  cause  of  action,  as  re- 
which  was  an  administrator's  title  to  quired,  but  were  merely  conclusions 
personal  property,  that  it  was  sufficient  of  law,  and,  since  they  did  not  follow 
to  aver  that  the  property  was  "  of  the  from  the  facts  previously  averred, 
plaintiff's  intestate."  must  be    wholly  disregarded.      Law- 

Where   a   Defendant  Pleads  Soil  and  rence  v,  Wright,  2  Duer  (N.  Y.)  673. 

Freehold  in  Another  it  is  not  necessary  **One  of  the  Heirs."  —  An  averment 

for  him  to  allege  in  what  capacity  such  that  the  plaintiff  is  "  one  of  the  heirs," 

other  person  holds  the  estate.     Howe  in  an  allegation  of  derivation  of  title 

V.  Lewis,  14  Pick.  (Mass.)  329.  by  inheritance,  is  but  a  conclusion  of 

8.  California,  —  Turner  v.  White,  73  law.     Larue  v.  Hays,  7  Bush  (Ky.)  50. 

Cal.  299.  See  also  Fite  v.  Orr,  (Ky.  1886)  i  S.  W. 

Illinois,  —  May    v.    Attleboro  First  Rep.    582,    and    article     Heirs     and 

Nat.  Bank,  122  111.  551.  Devisees,  vol.  10.  pp.  53,  54. 

Iowa,  —  Jordan  v.  Walker,  56  Iowa  An  Allegation  tiiat  by  the  Froneh  Law 

686.  the   title   to  all   personal   property  of 

Kentucky,  —  Larue  v.  Hays,  7  Bush  which   the  testator  was   possessed  at 

(Ky.)  50;  Fite  v,  Orr,  (Ky.  1886)  i  S.  the  time  of  his  decease  vested  imme- 

W.  Rep.  582.  diately  thereafter  in  the  plaintiff  has 

Missouri.  —  Garner  v,  McCullough,  been  held  to  be  an  allegation  of  fact, 

48  Mo.  318.  and  not  an  allegation  of  law.     Berney 

A^ew Jersey.  —  Beavers  v.  Trimmer,  v.    Drexel,   (Supm.    Ct.   Spec.    T.)  63 

25  N.  J.  L.  97.  How.  Pr.(N.  Y.)  475.   See  also  Woolley 

New   York,  —  Thomas  v.  Desmond,  v,  Newcombe,  87  N.  Y.  605,  and  article 

(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  Foreign  Laws,  vol.  9,  p.  542. 

321;  Sheridan  v.  Jackson,  72  N.  Y.  170;  Claim  to  Be  Owner.  —  An  allegation 

Gruen   v.   Peabody    Education   Fund,  In    a    complaint  that    the    defendant 

(Supm.  Ct.  App.  Div.)  64  N.  Y.  Supp.  claims  to  be  an  owner  of  the  fee  of 

238.  land  "  is  not  an  allegation  of  a  conclu- 

Wisconsin,  —  Page    v,    Keonan,    38  sion  either  of  law  or  of  fact,  but  it  is 

Wis.  320.  an  allegation  of  what  the  defendant  has 
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or  is  ''  seized  of "  realty  is  an  allegation  of  an  ultimate  fact  and 
not  of  a  conclusion  of  law.* 

Entitled  to  Ezolusive  PosaeoBion.  —  An  averment  that  a  party  is  entitled 
to  the  exclusive  possession  of  real  property  is  a  statement  of  a 
mere  conclusion  of  law.* 

"By  Yirtiio  Ot"  —  An  averment  that  a  person  is  possessed  of 

asserted  as  a  fact."     King  v.  Towns-  immediate  possession,  especially  under 

hend,  78  Hun  (N.  Y.)  380.  code  practice.  Wilmington,  etc  ,  R.  Co. 

1.  Johnson  v.  Vance,  86  Cal.  129;  v.  Garner,  27  S.  Car.  50. 
Souter  z/.  Maguire,  78  Cal.  543;  Heeser  Contrary  Decisions.  —  In  Thomas  v. 
V.  Miller,  77  Cal.  192;  Turner  V.  White.  Desmond,  (Supm.  Ct.  Spec.  T.)  12 
73  Cal.  299;  Rough  V.  Simmons,  65  Cal.  How.  Pr.  (N.  Y.)  321,  it  was  held  ihai 
227;  Garwood  v,  Hastings,  38  Cai.  217;  an  averment  that  the  plaintiff  was  the 
Ferrer  z/.  Home  Mut.  Ins.  Co.,  47  Cal.  sole  owner  of  a  chose  in  action  was 
416;  Payne  v.  Tread  well,  16  Cal.  243;  merely  an  allegation  of  a  conclusion  of 
Saline  County  v.  Young,  18  Kan.  445;  law,  and  that  the  defendant  had  a 
Leavenworth,  etc.,  R.  Co.  v.  Leahy,  12  right  to  be  informed  by  the  complaint 
Kan.  125;  Hume  z/.  Watt,  5  Kan.  34;  En-  how  the  plaintiff  became  the  owner, 
sign  V,  Sherman,  (Supm.  Ct.  Gen.  T.)  14  whether  by  purchase,  assignment,  op- 
How.  Pr.  (N.  Y.)  439;  Grace  z/.  Ballou,  eration  of  law,  or  otherwise;  that 
4  S.  Dak.  333;  Iowa  County  v.  Mineral  some  fad  or  facts  should  be  stated 
Point  R.  Co.,  24  Wis.  93;  Gage  v.  f(pm  which  his  source  of  ownership 
Kaufman,  133  U.  S.  471;  Ely  v.  New  would  appear. 
Mexico,  etc.,  R.  Co.,  129  U.  S.  291.  In  McCloskey  v.  Barr,  38  Fed.  Rep. 

In  Gillett  z/.  Robbins,   12  Wis.  329,  165,  the  court  said  that  an  averment  of 

the  court  said:    '*  The  averment  that  a  title  in  the  pleading  was  not  the  allega- 

party  is  the  owner  of  an  article  of  per-  tion  of  a  fact,  but  of  the  consequence 

sonal  property  in  relation  to  which  he  of  facts,  and  held  that  an  averment  of 

claims  some  right  ur  some  redress  in  seizin  in  fee  in  a  pica  was  but  a  con- 

a  court  of  law  or  equity  will,  we  think,  elusion  of  law  when  considered  in  the 

when  subjected  to  a  rigid  analysis,  be  light  of  the  admitted  allegations  of  the 

found  to  be  quite  as  much,  if  not  more,  bill,  which  was  for  a  partition, 

a  conclusion  of  law  than  a  statement  In  Jordan  v.  Walker,  56  Iowa  686,  it 

of  fact;  yet  our  daily  experience  and  was  held  that  an  averment  in  an  an- 

constant  practice  prove  that  such  aver-  swer  that  the  defendant  was  the  owner 

ments  are,  and  ever  have  been,  consid-  in    fee   simple  of  the  real  estate  de- 

ered  good.     The  same  is  true  of  the  scribed   in  the  plaintiff's  petition  was 

title  or  seizin  of  real  property,  the  proof  not  an  averment  of  facts  showing  title 

of  which  often  depends  upon  a  long  in  him,  but  was  a  mere  averment  of  a 

succession  of    conveyances,    each    of  conclusion  of  law. 

whichmust,  on  the  trial,  be  established  2.  Garner  v.   McCullough,  48    Mo. 

by  competent  testimony,  but  none  of  318;  McCloskey  v.  Barr,  38  Fed.  Rep. 

which  has  it  ever  been  the  custom  to  165,  in  which  latter  case  a  plea  that  the 

set  out  in  the  pleadings.'*  defendant  was  in  the*'  open,  notorious. 

Context  Showing  Contrary  Intention. —  continuous,   and  exclusive  possession 

In  Heeser  v.  Miller,  77  Cal.  192,  it  was  of  the  said  premises  as  the  sole  owner 

held  that  an  allegation  that  the  plain-  thereof,  and  claiming  and  holding  ad- 

tifif  was  the  owner  of  the  property  was  versely  to  the  complainants  and  all  the 

an    ultimate   fact,    unless  the  context  world,"  was  held  to  be  defective  be- 

showed  that  it  was  intended  as  a  mere  cause  it  stated  a  legal  conclusion  with- 

conclusion  from  the  facts  stated.  out  giving  al!  the   material   facts  on 

Seizin  in  Fee.  —  Where  it  is  necessary  which  that  conclusion  rested, 
to  recovery  that  a  person  have  not  only  In  an  Action  to  Secoyer  the  Eenta  and 
the  legal  title  but  also  the  right  to  im-  Proflta  of  Land,  an  allegation  that  the 
mediate  possession  —  in  other  words,  plaintiff  is  entitled  to  the  possession  of 
where  possession  is  the  gist  of  the  the  land  and  to  the  rents  and  profits 
action  —  an  allegation  of  the  seizin  in  thereof  is  a  mere  allegation  of  a  con- 
fee  is  sufficient,  because  it  is  substan-  elusion  of  law,  and  is  insufficient. 
Ually  an   allegation   of    the   right  to  Sheridan  v,  Jackson,  72  N.  Y.  170. 
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property  "  by  virtue  of "  a  deed  or  conveyance,  etc.,  is  merely 
an  averment  of  a  conclusion  of  law,  and  is  insufficient  as  an 
averment  of  title.* 

c.  Pleading  Evidence.  —  In  an  allegation  of  title  it  is  not 
proper  to  aver  mere  matter  of  evidence  that  should  be  brought 
out  at  the  trial. • 

d.  Where  Interest  Joint.  —  Where  the  legal  interest  is 
joint  it  must  be  so  described.*  Thus  at  common  law  an  allega- 
tion that  a  husband  alone  is  seized  in  fee  in  right  of  his  wife  can- 
not be  made,  because  the  fee  is  in  the  wife,  and  of  this  he  is 
seized  jointly  with  her.  A  joint  seizin  of  the  husband  and  wife 
should  be  pleaded.* 

e.  Actions  on  Statutes.  —  Conforming  to  the  settled  rule 
that  in  an  action  on  a  statute  every  circumstance  material  to  the 
right  of  action  must  be  stated,  there  must  be,  where  a  special 
kind  of  title  is  a  material  circumstance,  an  averment  of  that  kind 
of  title.* 

1.  Tamer    9.   White,   73    Gal.    299;    right.      Gladwin   v.   Stebbins,  a  Gal. 
Miller  V,  Stalker,  158  III.  514;  May  v.     T03. 

Attleboro  First  Nat.  Bank,  19  III.  App.  3.  Vandenheuvel  v,  Storrs,  3  Goon. 
604.  207.     See   also  infra,  IV.  4.  b,  (i)  In 

2.  Ball  V,  Nichols,  73  Gal.  193;  Mc-     General, 

Gaughey   v,   Schuette,    117    Gal.   223;  The   Separate   Property   of  the   Wils 

Bucki  V.  Gone,  25  Fla.  i;  Planet  Prop-  Shonld  Be  Averred  in  a  suit  to  recover 

erty  etc.,  Go.  v.  St.  Louis,  etc.,  R.  Go.,  her  separate  property  where  the  hus- 

115  Mn.  613;  Loeb  v,  Ghur,  (Sapm.  Gt.  band  and  wife  join,  and  it  is  erroneous 

Gen.  T.)  6  N.  Y.  Supp;  296.     See  also  to  aver  that  they  are  joint  owners. 

Siter  V,  Jewett,  33  Gal.  93.  and  articles  Foote  v.  Garpenler,  7  Wis.  395;  Read 

Bills  in  Equity,  vol.  3,  pp.  355,  356;  v.  Sang,  21  Wis.  678. 

GoMPLAiNTS  AND   PETITIONS    IN  GoDE  4.  Melvin  v.  Merrimack  Rivet  Locks, 

Pleading,  vol.  4,  pp.  612,  613.  etc..  16  Pick.  (Mass.)  161 ;  Stroebe  v, 

lUnstratloiii.  —  Where  a  petition  ask-  Fehl,  22  Wis.  337;  Gatlin  v,  Milner,  a 

ing  for  an  injunction  to  restrain  an  in-  Lutw.   1422;    Poly  blank  v,   Hawkins, 

jury  to  land  alleges  that  the  plaintiff  is  i   Dougl.   329.     See  also  article  Hus- 

the  owner  of  the  land,  it  is  not  neces-  band  and  Wife,  vol.  10,  p.  191. 

sary  that  it  should  aver  from  whom  or  5.  Blackburn  v.  Baker,  7  Port.  (Ala.) 

how  the   title   was    obtained.     Planet  284;  People  v,  Jackson,  24  Gal.  630; 

Property,  etc..  Go.   v,  St.  Louis,  etc.,  Dye  v.  Dye,   11  Gal.  163;  Bowman  v. 

R.  Go.,  115  Mo.  613.  People,   114  111.  474;  Gagle  v.  Ghilli- 

As   to   when   an    allegation   of    the  cothe  Town  Mut.    P.  Ins.  Go.,  78  Mo. 

source  of  title  is  necessary,  see  infra,  App.  431;  Matter  of  Anderson,  79  Hun 

IV.  4.  b,  (2)  DerivaHon  of  Title.  (N.  Y.)  170. 

In  Bucki  v.  Gone,  25  Fla.  i,  (he  plain-  VeeeMity  of  Alleging  Performanoe.  — 
tifl  sued  as  owner  of  a  bridge  lore-  Where  an  alleged  title  to  land  is  derived 
cover  damages  for  its  loss,  the  declara-  under  and  by  virtue  of  statutes,  it  is 
tion  averring  that  the  plaintiff  was  necessary  for  the  party  setting  it  up  to 
lawfully  enfranchised  and  the  legal  allege  specially  a  performance  by  him 
owner  of  the  bridge,  but  omitting  to  set  or  by  his  grantor  of  all  the  acts  re- 
forth  the  facts  on  which  the  averment  quired  by  those  statutes.  People  v, 
was  based.  It  was  held  that  a  demur-  Jackson,  24  Gal.  630. 
rer  on  the  ground  of  a  failure  to  set  Allegation  of  Ownenhip  under  Hew 
forth  those  facts  was  properly  over-  York  (Hatnte.  —  An  allegation  of  owner- 
ruled,  ship  in   fee  sufficiently  complies  with 

An  allegation  that  the  plaintiffs  are  Gode  Giv.  Pro.  N.  Y.,  §  1639,  requir- 

"  lawfully  entitled  to   the   possession  ing,  in  an  ac  ion  to  determine  claims 

of  "   certain   real   estate    is    sufficient  to  real  properly,  an  allegation  that  the 

withoal  setting  out  the  evidence  of  the  plaintiff  was  in  the  possession  of  the 
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&  When  Allegation  of  Mere  Poisestion  Sufficient  —  a.  In  Gen- 
eral. —  Where  the  interest  is  present  and  immediate  and  a  title 
of  possession  is  therefore  applicable,  it  is  generally  sufficient 
merely  to  allege  possession,  without  showing  any  superior  kind 
of  title,  against  one  who  is  stated  to  have  committed  an  injury  to 
what  is  possessed  and  who  does  not  appear  to  have  title  in  him- 
self, or  who  is  charged  by  reason  of  his  possession.  In  other 
words,  it  is  sufficient  to  allege  possession  against  a  wrongdoer;  * 
and  though  in  some  cases  it  is  necessary  to  set  out  the  derivation 
of  title  and  to  allege  in  detail  the  particular  facts  on  which  the 
claim  to  title  is  based,'  this  is  not  generally  necessary  where  a 
possessory  title  is  applicable.' 

property  either  as  sole   tenant,   joint  (N.  Y.)  370;  Russell  v.  Clapp.  7  Barb, 

tenant,    or    tenant  -in    common    with  (N.   Y.)  482;    Heine    v.    Anderson,    2 

others,  because  sole  ownership  is  fairly  Duer  (N.   Y.)   318;    Holstein  v.  Rice, 

implied  from  an  allegation  of  owner-  (Supm.   Ct.)   15    How.    Pr.  (N.  Y.)  i; 

ship  in   fee.     Kini;  v,  Townshend,  78  Thomas  v,  Desmond,  (Supm.  Ct.  Spec. 

Hun(N.  Y.)  380.  T.)  12  How.  Pr.(N.  Y,)  321;  Simmons  V. 

Where  a  Statute  Beqnirei  an  Allegation  Lyons,  55  N.  Y.  671;  Scofield  v.  White- 

of  a  Legal  Sight  to  Poiieieion  of  land  it  legge,  49  N.  Y.  259;  Levin  v.  Russell, 

is   not   sufficient   to  charge   merely  a  42  N.  Y.  251;  Tell  v.   Beyer,  38  N.  Y. 

legal   right  to  the  land.    Jamison   v.  162;  Van  Der  Minden  r.  Elsas,  36  N.  Y. 

Smith,  4  Mo.  207.  Super.  Ct.  66;  Malcolm  v.  O'Reilly,  14 

Claim  and  ]>eliyer7~Calilbrnia. —  In  N.  Y.  Wkly.  Dig.  316;  Hudson  River 
an  action  of  claim  and  delivery  there  R.  Co.  v.  Loeb,  7  Robt.  (N.  Y.)  418. 
must  be  an  allegation  by  the  plaintiff  Stating  Interest  of  Town.  —  As  against 
that  he  was  the  owner  of  the  property  a  mere  wrongdoer  the  interest  of  a 
and  entitled  to  its  possession  at  the  town  is  well  enough  set  out,  in  an  ac- 
time  when  the  action  was  instituted,  tion  by  it  for  the  destruction  of  a  high- 
Bane  V.  Peerman,  125  Cal.  220.  way  and   bridge   thereon,    when    the 

Beooyery of Speeifio Chattel! —Alabama,  declaration  alleges  in  one  count  that 
—  In  Alabama,  under  the  Code  of  Civil  the  town  was  possessed  of  the  highway 
Procedure,  it  does  not  seem  necessary  and  bridge  and  in  another  that  the 
in  a  suit  to  recover  specific  chattels  to  town  was  the  owner  of  them.  Hook- 
aver  that  the  property  sued  for  is  in  the  sett  v»  Amoskeag  Mfg.  Co.,  44  N.  H. 
plaintiff;    and    whenever  a    complaint  105. 

pursues  the  form  given  in  the  statute  Application  of  Snle  in  Beal  or  Kized 

it  must  be  understood  as  claiming  and  Aotloni.  —  The  rule  stated  in  the  text  is 

asserting  such  an  interest  in  the  prop-  said  to  have  but  little  or  no  application 

erly  sued  for  as  may  be  recovered  in  in  real  or  mixed  actions,  because  the 

that  class  of  action   by   the   plaintiff  question  in  dispute   there  turns  gen- 

siated  in  the   action.     If  on  the  con-  erally  on  the  right  of  possession  or  the 

trary  the  proof  fails  to  show  such  an  right  of  property,  and  an  injury  10  the 

interest,  it  becomes  a  question  of  vari-  possession   is   seldom   alleged.     And. 

ance  between  the  allegation  and  the  Steph.  PI.,  §  172. 

proof.     Pickens  v.  Oliver,  29  Ala.  528.  2.  Clay  v,  St.  Albans,  43  W.  Va.  539. 

See  also  Browder  v,  Gaston,  30  Ala.  As  to  when  it  is  necessary  to  derive 

677.  a  title  or  set  out  facts  on  which  it  is 

1.  California, — Souter  v.    Maguire,  based,  see  f«/ni,  IV.  4.  b,  {2)(b)  Neces^ 

78  Cal.  543;  Heeser  v.   Miller,  77  Cal.  nty  of  Deriving  Title, 

192;  Dambmann  v.  White,  48  Cal.  439.  8.  Person   v.   Wright,   35   Ark.   169; 

Iowa. — Sturman   v.  Stone,  31  Iowa  Gladwin  z^.  Stebbins,  2  Cal.  103;  Gaskell 

115.  V,    Patton,    58    Iowa    163;    Wilson   v, 

Minnesota,  —  Stickney    v.    Smith,    5  Miller,  16  Iowa  iii;  Strickland  z/.  Fitz- 

Minn.  486.  gerald.   7   Cush.    (Mass.)   530;    Howe 

Montana,  —  Vantilburgh    v,    Hamil-  v.  Lewis,  14  Pick.  (Mass.) 329;  Curtiss  v. 

ton,  2  Mont.  413.  Livingston,  36  Minn.  380;  Buckholz  v. 

New  York,  —  Z\k\\A%v,  Hart,  7  Barb.  Grant,  15  Minn.  406;  Wells  v.  Master- 

21  Encyc.  PI.  &  Pr.  —  46  721  Volume  XXI. 


Beqvliitet  and  Snfioleney  TITLE,  ETC,  of  Allegatioiis. 

b.  How  Stated  —  (i)  In  General.  — Where  an  allegation  of 
possession  is  made,  it  seems  sufficient,  as  a  rule,  to  state  it  in 
general  terms.' 

(2)  Real  Property.  —  Where  a  possessory  title  to  real  property 
is  averred  it  will  be  sufficient  to  say  that  the  land  was  '*  the  close 
of  "  the  party  averring  title,  or  that  he  was  "  lawfully  possessed 
of  **  a  certain  close  or  a  certain  tract  of  land,  specifying  it.*  So 
an  averment  of  ownership  is  sufficient  in  some  states,  because  the 
owner  of  lands  is  presumed  to  be  in  possession  until  the  con- 
trary appears;^  and  it  is  also  held  that  an  averment  of  seizin  in 
fee  includes  an  averment  of  occupation  or  possession,  and  is 
sufficient  after  verdict  even  where  possession  or  occupation 
is  necessary  to  recover.* 

(3)  Personal  Property.  —  Where  the  subject  9f  the  possessory 
title  is  personal  property  it  is  sufficient  to  allege  that  such  prop- 
erty was  "  the  goods  and  chattels  of"  the  party  averring  the 
title,  or  that  he  was  "  lawfully  possessed  of  certain  goods  and 
chattels,  that  is  to  say,'*  specifying  them.* 

son,  6  Minn.  566;  McClane  v.  White,  5  Mo.  App.  224;  Gray  v.  Cooper,  Wright 

Minn.  178;  Planet  Property,  etc.,  Co.  (Ohio)  500;  Clay  v,  St.  Albans.  43  W. 

V.  St.  Louis,  etc.,  R.  Co.,  115  Mo.  613;  Va.  539;  Leihy  v.  Ashland  Lumber  Co., 

Ensign  v.  Sherman,  (Supm.  Ct.  Gen.  49  Wis.  165. 

T.)  14  How.   Pr.  (N.  Y.)  439;  Clay  v.  An  Allegation  Equivalent  to  an  Asser- 

St.  Albans,  43  W.  Va.  539.     See  also  tion  of  Property  in  the  party  who  should 

article  Ejectment,  vol.  7,  p.  260.  aver  possession  seems  to  be  sufficient. 

In  an  Action  of  Beplevin  it  is  not  neces-  Gray  v.  Cooper,  W  right  (Ohio)  500. 

sary  for  the  plainti&  to  show  the  means  3.  Bell  v.  Clark,  30  Mo.  App.  224, 

by  which  his  title  was  acquired;  it  is  holding  that  an  averment  of  ownership 

sufficient  to  allege  ownership,  general  is  equivalent  to  an  allegation  of  an 

or  special.     Person  v,  Wright,  35  Ark.  estate   in   possession.     See   also   Ren- 

169.  shaw  V.   Lloyd,   50  Mo.  368;  Leihy  v. 

Cancellation  of  Conveyance  of  Land. —  Ashland  Lumber  Co.,  49  Wis.  165. 

Where  the  main  object  of  a  petition  is  4.  Cushingt^.  Adams,  18  Pick.  (Mass.) 

to  cancel  a  conveyance  of  land  it  is  no.     See  also  Clay  v.  St.   Albans,  43 

sufficient  to  aver  facts  which  show  a  W.  Va.  539,  in  which  case  it  was  held 

right  to  that  relief;  a  statement  of  the  that  a  declaration   averring   that  the 

prior  history  of  the  title  is  not  neces-  plaintiff  was  seized  and  had  been  and 

sary.     Wilson  v.  Miller,  16  Iowa  in.  still  was   possessed   of  a  lot  of   land 

Where  Right  Is  Appurtenant  to  Land,  imported  some  immediate  present  es- 
—  In  a  conveyance  of  land  which  can-  tate  and  was  good  even  though  it  did 
not  be  reached  by  the  vendee  without  not  say  of  what  estate  and  posses- 
going  over  other  land  of  the  vendor  the  sion. 

right  of  way  is  implied,  and  of  neces-  5.  Clay  v.  St.  Albans,  43  W.  Va.  539. 
sity  becomes  appurtenant  to  the  land  To  the  same  effect  see  Smith  v,  Han- 
conveyed  so  long  as  such  land  cannot  cock,  4  Bibb  (Ky.)  222;  Heath  v.  Con- 
be  enjoyed  otherwise.  Accordingly,  in  way,  i  Bibb  (Ky.)  398;  Cochran  v. 
an  action  for  disturbing  such  right  of  Whitesides,  34  Mo.  417;  Com.  Dig.,  tit. 
way  the  plaintiff  need  not  set  out  the  Pleader,  3  M  9. 

origin  of  his  title.    Wisslerz^.  Hershey,  '*  Belonging  to  the  plaintTff  "  is  suffi- 

23  Pa.  St.  333.  cient  as  an  allegation  of  the  title  of 

1.  And.  Steph.  PI.,  §  170;  i  Chitty  possession,  since  (he  allegation  carries 
on  Pleading  (i6ih  Am.  ed.)  393.  with  it  the   possession.      Warnick    v. 

2.  O'Neal  v.  Simonton,  109  Ala.  167;  Baker,  42  Mo.  App.  439,  citing  Brown 
Glailwin  f.  Stebbins,  2  Cal.  103;  Larkin  v.  Hartzell,  87  Mo.  567;  Cochrane. 
V,  Taylor,  5  Kan.  434;  Ren  shaw  v,  Whitesides,  34  Mo.  418,  and  More  v. 
Lloyd,  50  Mo.  368;  Bell  v,  Clark,  30  Perry,  61  Mo.  174. 
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(4)  Incorporeal  Hereditaments.  —  Where  a  possessory  title  is 
alleged  regarding  an  incorporeal  hereditament,  an  averment  that 
the  party  was  possessed  of  the  corporeal  thing  in  respect  of  which 
the  right  is  claimed,  and  by  reason  thereof  was  entitled  to  the 
right  at  the  time  in  question,  seems  to  be  the  proper  form  of 
allegation  in  a  declaration  at  common  law,  but  not  in  a  plea ;  for 
in  the  latter  it  is  necessary  to  state  a  seizin  in  fee  and  a  prescrip- 
tive right.* 

3.  When  Allegation  of  Mere  Poisesiion  Not  Snffioient  —  a.  In  Gen- 
eral. —  Where  some  kind  of  title  superior  to  one  merely  posses- 
sory is  necessary  for  a  recovery  by  the  party  pleading,  an  allegation 
of  mere  possession  is  not  sufficient;  for  the  rule  that  evidence  of 
possession  is  often  prima  facie  evidence  of  a  superior  title  is  not 
applicable  to  averments  in  pleading,  where  the  presumptions  are 
against  the  pleader.  The  inference,  where  a  material  allegation 
is  omitted,  is  that  the  omission  is  owing  to  a  consciousness  that 
the  allegation,  if  made,  could  not  be  sustained.* 

b.  Where  Actual  Possession  Necessary.  —  Where  actual 
possession  is  necessary  in  order  to  make  out  a  cause  of  action  it 
must  be  alleged,  and  is  not  implied  by  an  allegation  of  title.' 

An  Ay«rmtnt  that  a  Slave  Wai  the  Where  It  la  ITeeeeeary  to  Aver  a  General 

Property  of  the  Plaintiif  has  been  held  and  Special  Property  in  personalty,  it  is 

to  imply  a  possession  and  to  be  suffi-  not  sufficient  merely  to  allege  a  right 

cient  whether  a  slave  was  to  be  treated  of  possession.    Benedict,  etc.,  Mfg.  Co. 

as  real  or  personal  estate.     Smith  v,  v.  Jones,  60  Mu.  App.  2iq. 

Hancock.  4  Bibb  (Ky.)  222.  Action  of  Eeplevin.  —  The  rule  that  it 

1.  I   Chitty  on  Pleading  (i6th  Am.  is  sufficient  to  allege  possession  against 

ed.)  395,  citing  Rider  v.  Smith,  3  T.  R.  a  wrongdoer  is  stated  not  to  hold  good 

766,  and  Coryton  v.  Lithebye,  2  Saund.  in  replevin.     And.  Steph.  PI.,  g  172. 

113a.  8.  Phelps  V.  Baldwin,  17  Conn.  209; 

Diversion    of    Waterconrse.  —  In  an  Wetmore   v.    Robinson.  2  Conn.   530; 

action    on    the    case    for  diverting  a  Daniel  v.  Holland,  4  J.  J.  Marsh.  (Ky.) 

watercourse  from  the  plaintiff's  mill,  a  18;  Garner  v,  McCuUough,  48  Mo.  318; 

declaration  that  the  plaintiff  was  law-  Wals  v,  Grosvenor,  31  Wis.  681. 

fully  possessed  of  a  certain  mill  with  Forcible  Detainer. —  In  an  action  for 

its  appurtenances,  and  that  by  reason  forcible  detainer  of  land  the  complaint 

of  his  possession  of  the  said  mill  he  of  must  allege  an  actual  possession  of  the 

right  ought  to  have  ihe  use  and  benefit  land  by  the  plaintiff  at  the  time  of  the 

of   the   watercourse,   was  held   to   be  defendant's  entry  thereon.     Phelps  v,- 

sufficient.     Fentiman  v.  Smith,  4  East  Baldwin,  17   Conn.  209;    Wei  more  v. 

107.     See    also    article    Waters    and  Robinson,  2  Conn.  530.    See  also  arti- 

Watercourses.  cles  Forcible  Entry  and  Detainer, 

Obetmcting  Bight  of  Way.  —  An  ob-  vol.  q,  p.  58;  Trespass, /t?^/,  9.  780. 

jeciion  that  a  declaration  in  an  action  In  an  Action  for  an  lajnry  to  or  the  As- 

for  obstructing  a  right  of  way  must  portation  of  Personal  Property  it  may  be 

show  in   what  mode  the  right  of  way  customary  to  aver  that  the  plaintiff  had 

was  acquired — whether  by   prescrip-  actual  possession  at  the  time  of  the 

tion,  grant,  or  necessity  —  cannot   be  trespass,  yet  such  an  allegation  is  not 

sustained,  for  the  title  by  which  a  man  indispe  isable,  since  actual  possession 

holds  his  estate  is  in  general  of  no  im-  is  not  necessary,  the  general  property 

portance  to  strangers.    Smith  v.  Wig-  in  a  personal  thing  drawing  to  it  the 

gin,  51  N.  H.  xs6.  possession  in  law,  and  the  possession 

S.  Meriden  Britannia  Co.  v.  Whedon,  of  it  being  prima /ane  evidence  of  right 

31  Conn.  118:  Benedict,  etc.,  Mfg.  Co.  in  the  possessor.     Daniel  v.  Holland, 

V,  Jones,  60  Mo.  App.  219.  4  J.  J.  Marsh.  (Ky.)  18. 
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c.  Where  Ownership  Necessary.  —  Where  the  gist  of  an 
action  is  the  right  to  immediate  and  exclusive  possession  of  per- 
sonalty or  realtj%*  or  where  the  right  can  arise  only  from  an 
ownership,*  there  must  be  an  allegation  of  ownership  or  some 
special  interest  in  the  property  coupled  with  the  right  to  imme- 
diate possession.' 

4.  When  Title  Most  Be  Alleged  in  Its  Full  Extent  —  a.  In  Gen- 
eral. —  Where  a  title  of  possession  is  not  applicable  nor  suffi- 
cient it  usually  follows  that  the  title  must  be  stated  in  its  full  and 
precise  extent.* 

PoMewion  Kdaning  Actual  PoiMtfioxi.  Leavenworth,  etc.,  R.  Co.  v,  Leahy,  la 

—  In  Wals  f.  Gros^renor,  31  Wis.  681,  Kan.  124. 

it  was  held  to  be  sufficient  to  allege  title  Minnesota,  —  Frasier  v,  Williams,  15 

and  possession  without  stating  that  the  Minn.  288;  Dana  v.  Porter,  14  Minn, 

possession  was  actaal,  as  it  would  be  478;  Hay  ward  v.  Grant,  13  Minn.  165; 

implied  in  such  case  that  *' possession"  Rhone  v.  Gale,   12  Minn.  54;  Hill  v, 

meant  actual  possession.  Edwards,   11   Minn.  22;  Armstrong  v, 

1.  Fredericks  r.  Tracey.  98  Cal.  658;  Hinds,  8  Minn.  254;  Daley  t/.  St.  Paul, 

Affierbach  v.   McGovern,  79  Cal.  268;  7  Minn.  390. 

Deland  v,  Vanstone,  26  Mo.  A  pp.  297.  Missouri. — Eans  v.  Exchange  Bank. 

S.  Erwin  v.  Central  Union  Telephone  79  Mo.  182;  Chouteau  v.  Allen,  70  Mo. 

Co.,  148  Ind.  365;  Hutchins  v,  Burrill,  290;  Odessa  Bank  v.  Jennings,  18  Mo. 

72  Me.  311;  Freeman  v.  Freeman,  39  App.  651. 

Me.  426.  New    York.  —  Morange    v.    Mudge, 

Declaration  in  Dower  —  Maine.  —  The  (Supm.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N.  Y.) 

declaration  in  a  writ  of  dower  should  243;  St.  John  v.  Northrup,  23  Barb.  (N. 

allege  the  husband'bsei2in  of  an  estate  Y.)  25;  Rose  v.  Meyer,  (Supm.  Ct.)  7 

of  which  by  law  his  widow  is  dowable,  Civ.   Pro.  (N.  Y.)  219;  Beal  v.  Union 

and  in  the  absence  of  such  allegation  Paper  Box  Co.,  (N.  Y.  Super.  Ct.  Spec, 

it  is  defective  and  bad  on   demurrer.  T.)  4  Civ.   Pro.  (N.  Y.)  18;  Ensign  v. 

Hutchins  v.  Burrill,  72  Me.  311;  Free-  Sherman,  (Supm.  Ct.  Gen.  T.)  14  How. 

man  v.  Freeman,  39  Me.  426.     This  is  Pr.   (N.    Y.)    439;    Adams   v.    Holley, 

contrary  to  the  rule  at  common  law.  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 

See  article  Dower,  vol.  7,  p.  163.  Y.)  326;  Ihomas  v.  Desmond,  (Supm. 

8.  Bepetition  of  Averment  of  Owner-  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  321; 
■hip.  —  In  Hasceig  v.  Tripp,  20  Mich.  Severance  v.  Griffith,   2  Lans.  (N.  Y.) 
216,  it   was  held  that  a  declaration  in  38;  Malcom  v.  O'Reilly,  89  N.  Y.  156; 
trover  alleging  that  the  plaintiff  was  Horner  v.  Wood,  23  N.  Y.  350;  Prindle 
"  lawfully   possessed,    as  of  his  own  v.  Caruthers,  15  N.  Y.  425. 
property,  of  one  certain  grey  mare"  South  Carolina, —  Flenniken  v.   Bu- 
and  was  "  lawfully  possessed  as  afore-  chanan,   21   S.   Car.   432;   Abrams   v. 
said  of  two  yearling  colts  "  could  mean  Moseley,  7  S.  Car.  150. 
nothing  else  than  **  in  like  manner;"  fVisronsin,  —  lowaCountyz^.  Mineral 
that  is  10  say,  as  of  his  own  property  Point  R.  Co.,  24  Wis.  93. 
he  was  possessed   of   them  also,  and  Conliicting  Claims.  —  Where  the  right- 
there   was  no  occasion    to    repeat  the  fulness  of  a  claim  depends  upon  the 
words  '*  as  of  his  own  property."  validity  or  legal  effect  of  some  link  or 

4.  California,  —  Ham  v,  Henderson,  links  under  which  the  adverse  party 

so  Cal.  367;  Broad  v.  Broad,  40  Cal.  claims  title,    the  party  averring   title 

493.  should  set  out  the  facts  fully  and  in 

Indiana.  —  Otis  z\  De  Boer,  It6  Ind.  detail  at  that  point  in  the  chain  of  his 

531.  title  where  it  conflicts  with  the  claim  of 

Iowa,  —  Knott  v.  Tincher,  39  Iowa  the  adverse  party.     Goldsmith  v,  Gilli- 

628;  Cottle  V,  Cole,  20  Iowa  481;  Gillis  land.  10  Sawy.  (U.  S.)  611. 

V,  Black,  6  Iowa  439.  Bnita  to  Qniet  Title.  —  In   a  suit   to 

Kansas,  —  Leonard  c.  Ross,  23  Kan.  quiet    title    under    the   Illinois  Burnt 

300;  Saline  County  v.  Young,  t8  Kan.  Records  Act    the  petitioner  must  state 

440;  Lallin  v,  Mumford,   14  Kan.  17;  the  character  and  extent  of  the  estate 
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eenaral  Freehold  Title.  —  Instead  of  alleging  title  in  its  full  and 
precise  extent  where  title  of  possession  is  neither  applicable  nor 
sufficient,  it  is  permissible,  when  the  facts  allow,  to  allege  a  gen- 
eral freehold  title  by  pleading  generallj'  **  close,  soil,  and  free- 
hold "  in  the  defendant  or  in  some  one  under  whose  authority  he 
acts.     This  is  called  a  plea  or  avowry  of  liberum  tenementutn.^ 

Bpeeiflo  Allegatione  of  Title  Control.  —  Where  title  is  specifically  as 
well  as  generally  alleged,  the  specific  allegations  control  and 
qualify  those  that  are  general.* 

b.  How  Stated  —  (i)  In  General  —  The  allegation  of  title  to 
real  estate  must  be  made  in  a  form  appropriate  to  the  kind  of 
title  stated,  bearing  in  mind  the  different  distinctions  as  to  tenure, 
quantity  of  estate,  time  of  enjoyment,  and  number  of  owners.' 

claimed  by  him,  and  from  whom  and  A  General  Allegation  of  Ownenhip  is 

when   and   by  what  mode  he  derived  treated  as  a  mere  conclusion  from  the 

bis  title.     Miller  v.  Stalker,  158  111.  514.  facts  stated  where  the  links  in  a  chain 

See  also  article  Quieting  Title —  Re-  of  title  are  set  out  specifically,  and  will 

MOVAL  OF  Cloud,  vol.  17,  p.  274.  not  cure  any  defect  therein.     Gruwell 

Title  under  Ezecntion  Sale. —  Where  v,  Seybolt.  82  Cal.  9. 

tiile  to   property  is  claimed  under  a  Where  One  Alleges  a  Partienlar  Title  as 

sheriff's  sale  it  is  necessary  to  allege  a  ground  of  excuse  or  justification  for 

specially  every   fact   essential   to  the  an  act  which  would  otherwise  be  a  tres- 

consummation  of  title.     It  is  not  suffi-  pass,  that  title  must  be  proved  precisely 

cient  merely  to  allege  generally  thai  as   it  is  alleged.     Great  Falls  Co.  v, 

the  ministerial  officer  *'  advertised  and  Worster,  15  N.  II.  412 

sold   the  land  in  controversy  in  due  Where  Here  Poiiesiion  Is  Bnffioient,  if 

form  of  law,  according  to  the  statute  the  plaintiff  alleges  a  particular  estate 

in   such   case    made    and    provided."  he  will  be  bound  by  sucb  allegation. 

Blakeney  v.  Ferguson,  8  Ark.  272.  Dome  v.  Cashford,  i  Salk.  363. 

1.  And.  Steph.  PI.,  §  178,  where  it  is  8.  And.  Steph,  PI.,  §  174. 

said  that  in  modern  practice  liberum  Where  the  plaintiff  claims  title  and 
/^M^OTr/</i/w  is  the  only  case  of  frequent  the  right  to  possession  in  an  action 
occurrence  where  a  general  freehold  brought  to  recover  land,  and  the  de- 
title  is  allowed  instead  of  a  precise  alle-  fendant  denies  the  plaintiff's  claim  and 
gation  of  title.  As  to  pleas  of  liberum  sets  up  his  own,  he  should  state  what 
tenementum ^  see  article  Trespass, /£7j/,  he  claims,  whether  a  fee  simple  or 
p.  780.  As  to  an  SLVOwty  oi  liberum  tene-  otherwise.  Gillis  v.  Black,  6  Iowa 
men f urn,  see  article  Replevin,  vol.  18,  439. 
p.  494.  In  debt  upon  an  award  made  by  com- 

2.  Haven  v.  Seeley,  59  Cal.  495;  Lick  missioners  lo  determine  and  appraise 
V.  Diaz,  30  Cal.  75;  Castro  v.  Richard-  10  owners,  of  whom  the  plaintiff  was 
son,  18  Cal.  478;  Morgans.  Lake  Shore,  one,  the  value  of  real  estate  taken  for 
eic,  R.  Co.,  130  Ind.  loi;  Reynolds  v,  the  extension  of  a  street,  an  averment 
Copeland.  71  Ind.  422;  Pinney  v.  Frid-  that  the  lands  belonged  to  and  were  in 
ley.  9  Minn.  34.  But  see  Gillespie  v.  the  possession  of  the  plaintiff  was  held 
Jones,  47  Cal.  259;  Patterson  z/.  Key-  equivalent  to  a  positive  averment  that 
stone  Min.  Co.,  30  Cal.  361;  Coryell  v,  he  was  the  owner  of  the  real  estate  ap- 
Cain,  16  Cal.  567.  propriated  by  the  state  to  the  use  of 

Unneeessarily    Setting     Out     Title.  —  the  street,  and  it  was  no  valid  objection 

Where  a  chain  of  facts  by  which  the  that  it  did    not    define    whether  that 

title  to  real  estate  was  transferred  from  ownership  was  in  fee  simple,  for  life, 

the    defendant    to    the    plaintiff,   and  or  for  years.     Bragg  v.  Chicago,  73  111. 

through  which  the  plaintiff  became  en-  152. 

titled  to  the  possession,  was  unneces-        Seiiin.  —  Where  the  Seisin  Is  in  Fee  it 

sarily  set  out,  it  was  held  that  those  is  pleaded,  if  of  things  corporeal,  such 

facts  controlled  a  general  allegation  of  as  lands,  tenements,  or  rents,  that  the 

seizin  in  fee.  and  that,  a  necessary  fact  party  was  '*  seized  in  his  demesne  as 

being  omitted,  the  pleading  was  bad.  of  fee,"  but  if  of  things  not  corporeal, 

Pinney  v.  Fridley,  9  Minn.  34.  such  as  an  advowson,   that    he  was 
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(2)  Derivation  of   Title  —  (a)  In  General  —  aa.  Personal  Property. 
—  An  allegation  of  ownership  of  personal  property  may,  as  a  rule, 

be  made  in  general  terms,  ^  it  being  seldom  necessary  to  state 

"seized  as  of  fee  and  right.**  the  words  simple  it   was,  either  in  quantity  of 

*'  in    his    demesne  '*     being    omitted,  estate,  time  of  its  duration,  or  whether 

Archbold*s  Civ.  PI.  121a.  in  severalty,  coparcenary,  or  in  com- 

fVhere  the  Seizin  Is  for  Life  \i  ^\iOM\d  mon,   or   what  one  of   the   numerous 

be  stated  that  the  party  was  "  seized  parts  into  which  the  fee  simple  may  be 

in  his  demesne  as  of  freehold  for  the  divided.*'      McMannus    v.   Smith,  53 

term  of  his  natural  life,'*  or  where  the  Ind.  211. 

estate  \%  pur  autre  vie^  **  for  the  term  1.  Application  of   Bnle.  —  A  petition 

of  the  natural  life  of  "  ihe  cestui  que  vie,  alleging  that  a  certificate  of  deposit, 

Archbold's  Civ.  PI.  122.  payable  to  the  plaintiff's  intestate,  was 

S:fixin  in  Remainder  or  Reversion, —  delivered  to  such  intestate  is  an  implied 
Since  the  particular  estate  and  the  re-  allegation  that  the  decedent  was  owner 
mainder  form  but  one  estate  in  law,  of  the  certificate.  Eans  v.  Exchange 
they  are  stated  together,  thus:  first.  Bank,  79  Mo.  182. 
the  seizin  or  possession  of  the  partic j-  Assignment  of  Chattels  to  Plaintiif.  -— 
lar  estate,  "  the  remainder  thereof  be-  A  petition  alleging  the  selling,  assign- 
longing  to  the  said  J.  S.  and  his  heirs,"  ment,  transfer,  and  setting  over  of  per- 
or  as  the  estate  in  remainder  may  be.  sonal  chattels  to  the  plaintiff  is  su£B- 
A  seizin  in  reversion  is  stated  thus:  cient.  Odessa  Bank  v,  Jennings,  18 
that  the  party  was  '*  seized  as  of  fee  Mo.  App.  651.  See  also  Ellithrope  v, 
and  right  [or  as  the  estate  may  be]  of  Vogelsang  Commission  Co.,  67  Mo. 
and  in  the  reversion  of,*'  etc.  Arch-  App.  251,  in  which  case  an  allegation 
hold's  Civ.  PI.  126.  that  a  chose  in  action  was  assigned  to 

Joint  Tenants^  Tenants  in  Common^  the  plaintiff  shortly  before  suit  thereon 
and  Coparceners,  — Seizin  of  joint  ten-  was  held  sufficient  after  verdict, 
ants  and  coparceners  should  be  stated  Indorsement  of  Hote.  —  An  allegation 
in  the  same  manner  as  in  ordinary  that  the  payee  of  a  note  sued  on  in- 
cases, but  where  the  seizin  of  tenants  dorsed  it  to  the  plaintiff  is  a  sufficient 
in  common  is  stated  each  should  be  averment  of  ownership.  Rubelman  v, 
separately  stated  to  be  seized  of  an  McNlchol,  13  Mo.  App.  584. 
undivided  moiety.  Archbold's  Civ.  Beiinre  under  Execution  as  Property  of 
PI.  126.                                             «  Exeontion  Debtor.  —  An  allesfation  in  an 

Tenanoy  at  Will  or  from  Year  to  Year  answer  that  the  defendant,  under  and 

is  sufficiently  expressed. by  saying  that  by  virtue  of  an  execution  against  the 

the  party  was  "  possessed;"  the  latter  property  of  M.,  levied  upon  and  seized 

must  be  shown  to  have  been  by  demise ;  certain  property  as  that  of  the  said  M., 

the  former  by  demise  or  by  copyhold  "  the  said  property  being  found  in  the 

or  sufferance.     Archbold's  Civ.  PI.  125.  possession  of  the  said  M.  and  claimed 

Estate  for  Years. —  Where  the  posses-  as  his  own,*'  sufficiently  alleges  M.'s 

sion  is  for  a  term  of  years  it  should  be  ownership.     Archer  t.  Long,  38  S.  Car. 

stated  that  the  party  was  "  possessed  *'  272. 

for  the  number  of  years  the  lease  has  The  ITse  of  a  Frononn  in  the  PoeseeslTe 

to  run.     An  allegation    that    he    was  Oase,  as  where  chattels  are  stated  by  a 

"interested**    in    the    term    Is    bad.  party  to  be  "  his,*' conveys  a  clear  idea 

Rex  V,  Hermitage,  i  Show.  106.     See  of  property  in   the   party.      Heath   v, 

also  Archbold's  Civ.  PI.  124.  Conway,  i   Bibb  (Ky.)  398.    See  also 

Statement  of  Ck>ntinnoiLi  Ownership.  —  Johnson  v,  Ashland  llumber  Co.,  45 

An  averment  that  a  party  was"  during  Wis.  119,  in  which  case  the  plaintiffs 

his    lifetime  **    the    owner    in   fee  of  alleged  that    logs   were  cut  on   land 

certain  real  estate  is  a  statement  that  which   was  "  their  property,"  and  it 

he  was  the  owner  continuously  through-  was  held  not  a  forced  construction,  in 

out  his  lifetime.     Riddell  v,  Harrell,  71  an  action  where  ownership  was  ma- 

Cal.  254.  terial,  to  hold  that  those  words  related 

Estates  Lees  than  Fee.  —  "  In  pleading  to  the  logs  as  well  as  to  the  land, 

an  estate  in  lands  less  than  a  fee  simple  Posseesion  and  Control  of  Money.  —  In 

it  must  be  particularly  described,  or  it  Sturman  v.  Stone,  31  Iowa  115,  which 

would  not  appear  what  part  of  the  fee  was  an  action  for  personal  chattels  be- 
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the  facts  showing  title  where  the  property  di^^^dss  prima  facie  to 
be  that  of  the  party  averring  ownership.* 

bb.  Real  Property,  —  Where  it  is  necessary  to  state  title  to  land 
in  its  full  and  precise  extent  it  is  as  a  general  rule  sufficient,  both 
at  law  and  in  equity,  to  state  an  ownership  or  a  seizin  in  fee 
simple  without  showing  the  derivation  or  the  beginning  of  the 
estate.* 

longing  to  the  plaintiff  and  held  by  the  R.  Co.  v.  Garaer,  27  S.  Car.  50;  Flen- 

defendant  in  his  possession  and  control,  niken  v,  Buchanan,  21  S.  Car.  432. 

the   plaintiff  averred   that,   during    a  South  Dakota,  —  Grace  v.   Ballou,  4 

certain  time,  the  defendant  possessed  S.  Dale.  333. 

and  controlled    certain    moneys    and  United  States,  —  Gage  v,  Kaufman. 

chattels  owned  by  the  plaintiff  and  re-  133  U.  S.  471;  Christy  v,  Scott,  14  How. 

cetved  other  moneys  and  chattels  from  (U.  S.)  282;  Bayerque  v,  Cohen,  McAU. 

other  persons  for  the  plaintiff's  use  and  (U.  S.)  113. 

benefit.    This  was  held  to  amount  to  The    BeanoHi    according'  to  Serjeant 

an  averment  of  ownership.  Stephen,  is  that  if  it  were  requisite  to 

In  an  Action  to  Beoovor  the  Value  of  show  from  whom  the  party  stating  a 

personal  pioperty  it  is  sufficient  for  the  seizin  in  fee  simple  derived  his  title  it 

plaintiff    to  claim    ownership    in    his  might  be  required  on  the  same  princi- 

pleadings,  in  general  terms.     Sturman  pies  to  show  from  whom  that  person 

V,  Stone,  31  Iowa  116.  derived  his,  and  so  ad  infinitum;  be- 

Partnenhip  Property.  —  An  averment  sides,  as  mere  seizin  will  be  sufficient 

that  a  chose  in  action  is  owned  by  the  to  give  an  estate  in  fee  simple,  the 

plaintiff  as  surviving  partner  is  equiva-  estate  may,  for  anything  that  appears, 

lent  to  an  averment  that  it  is  partner-  have  had  no  other  beginning  than  the 

ship  property.     Howard  v.  Boorman,  seizin  itself  which  is  alleged.     And. 

17  Wis.  460.  Steph.  PI.,  §  175. 

"Plaintiff  Claims"    Insni&eient.  — In  On  Land  oif  PlaintiA.  —  An  averment 

Alabama    it    has   been   held   that    the  that  acts  were  done  on  "  the  land  of 

phrase  *'  the  plaintiff  claims,"  in  a  com-  the  plaintiffs  "  is  a  sufficient  averment 

plaint  for  the  recovery  of  chattels  in  of  ttie  plaintiffs'  ownership.     Ehrman- 

specie,  does  not  imply  an  assertion  of  trout  v.  McMahon,  78  Wis.  138. 

title.     Douglas  v.  Beasley,  40  Ala.  142;  Statement  of  Ownership  in  Fee  Ininfi- 

Crimm  v.  Crawford,  29  Ala.  623.  eient. —  In  McCloskey  v,  Barr,  38  Fed. 

1.  Whitaker  v.  Sigler,  44  Iowa  419;  Rep.  165,  a  plea  alleged  that  the  de- 
Sturman  c.  Stone,  31  Iowa  115;  Dab-  fendant  was  the  sole  owner  in  fee 
ney  v.  Reed,  12  Iowa  315;  Prindle  v.  simple  of  the  entire  title  of  premises 
Caruthers,  15  N.  Y.  425;  Reeve  v.  described  therein.  It  was  held  that 
Fraker,  32  Wis.  243;  Sanford  v.  Mc-  the  plea  was  bad  because  it  did  not 
C reedy,  28  Wis.  103.  allege  how  or  from  whom  the  defend- 

2.  California,  — Johnson  v,  Vance,  ant  acquired  such  ownership  in  fee. 
86  Cal.  128;  Souter  v.  Maguire,  78  Cal.  Allegation  of  Seidn  by  Executor.  —  In 
543;  Turner  v.  White,  73  Cal.  299;  an  action  brought  by  an  executor  the 
Thompson  v.  Spray,  72  Cal.  534;  Miller  complaint  alleged  that  the  testator  was 
V,  Brigbam,  50  Cal.  615;  Garwood  v,  seized  and  possessed  of  certain  prem- 
Hastings.  38  Cal.  217;  Payne  v.  Tread-  ises  at  the  time  of  his  death;  that  the 
well,  16  Cal.  242.  plaintiffs  were  appointed  the  executors 

Illinois,  —  Bragg  v,   Chicago,  73  111.  of   his   will   and  ever  since  their  ap- 

J52.  pointment  had  been  in  the  possession 

Indiana,  —  McMannus  v.  Smith,  53  of  the  premises;  that  certain  persons 

Ind.  211.  had  entered  upon  such  premises  with- 

lowa.  —  Gillis  v.  Black,  6  Iowa  439.  out  authority  and  cut    down    timber 

Maine, —  Baker  v.    Bessey,  73  Me.  growing  thereon;  that  afterwards  the 

472;  Jordan  v.  Record,  70  Me.  529.  defendant  also  entered  upon  the  prem- 

Missouri,  —  Tuppery  v,  Hertung,  46  ises  without    authority,    removed  the 

Mo.  135.  timber  thus  cut,  and  still  detained   it 

Pennsylvania.  —  Meyer  v,  Horst,  106  from  the  plaintiffs,  and  that  they  had 

Pa.  St.  553.  demanded  from  him  the  possession  of 

South  GffvA'iftf.  ^  Wilmington,  etc.,  such  timber.      It  was  held  that  the 
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(b)  Heoetsity  of  Deriving  Title  —  aa.  Personal  Property.  —  Where  the 
right  depends  upon  the  ownership  of  personalty  which  is  not 
prima  facie  owned  by  a  party  pleading  it,  the  pleading  must 
show  how  the  ownership  arose  by  stating  some  fact  or  facts  from 
which  it  will  appear.^ 

bb.  Real  Property.  —  Where  in  a  Pleading  the  Seiiin  Haa  Already  Been 
Alleged  in  Another  Person  from  whom  the  present  party  claims,  it  is 
necessary  to  state  the  derivation  of  the  fee  by  showing  how  it 
passed  from  one  of  these  persons  to  the  other.* 

Where  the  Esute  Is  Partlonlar  its  commencement  must  be  shown; 
thus,  where  an  estate  tail,  a  life  estate,  a  term  of  years,  or  a  ten- 
ancy at  will  is  set  up  as  a  party's  title,  the  derivation  of  it  from 
its  beginning,  that  is,  from  the  last  seizin  in  fee  simple,  must  be 
shown,'  for  the  reason  that  particular  estates  are   created  by 

complaint  showed  sufficiently  that  the  the  statement  did  not  show  precisely 

plainiiffs  were  the  owners  of  the  tim-  the  manner  in  which  the  plaintiff  might 

ber.     Halleck  v.  Mixer,  i6  Cal.  574.  have  obtained  the  title  to  the  subject- 

An  Allegation  of  Seisin  in  an  Anoettor  matter  of  the  action;  but  it  was  held 

and  descent  to  the  heirs  \%  prima  facie  that  this  was  to  be  inferred  from  the 

sufficient  to  vest  both  title  and  posses-  statement  that  the  transfer  relied  upon 

sion.    Tupperyz/.  Hertung,  46  Mo.  135.  by  the  plaintiff  was  received  from  the 

1.  Clark  V,  Moses.  50  Ala.  326;  Morris  defendant  and  that  it  was  by  way  of  a 
z/.  Poillon,  50  Ala.  403;  Taylor  z/.  Perry,  sale  and  assignment  in  writing,  be- 
48  Ala.  240;  Douglas  v,  Beasley,  40  cause  it  was  slated  that  the  defendant 
Ala.  142;  BroA'der  v,  Gasion,  30  Ala.  covenanted  with  the  plaintiff  to  the 
677;  Donovan  v.  H.  M.  Thompson  effect  mentioned  in  the  complaint,  and 
Pottery  Co.,  9  Mo.  App.  595;  Thomas  such  covenant  could  have  been  only  by 
V,  Desmond,  (Supm.  Ct.  Spec.  T.)  12  an  instrument  in  writing  from  the  de- 
How.  Pr.  (N.  Y.)  321;  Adams  V.  HoUey,  fendant  to  the  plaintiff.  Therefore  the 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  statements  in  the  complaint  were  suffi- 
Y.)  326;  Magnolia  Anti  Friction  Co.  v,  cient  to  disclose  the  manner  in  wnich 
Singley,  (Supm.  C(.  Gen.  T.)  29  N.  Y.  the  plaintiff  derived  its  title.  Magnolia 
St.  Rep.  301;  Suber  r.  Chandler,  28  S.  Anti-Friction  Co.  v,  Singley,  (Supn). 
Car.  382;  Dial  «/.  Tappan,  20  S.  Car.  Ci.  Gen.  T.]  29  N.  Y.  St.  Rep.  301. 
167.  General  Allegation  Snffleient.  —  XnAla' 

Transferee  of  Koto.  —  Where  suit   is  bama^  under  statutory  provisions  that 

brought  by  the  transferee  of  a  promis-  assignees  or  transferees  of  choses  in 

sory  note  the  petition   must  show  the  action  may  sue  in  their  own   names, 

plaintiff's  title  or  ownership,  and  an  a  general   allegation  of  the   property 

omission  so  10  do  is  fatal  on  motion  in  therein  is  sufficient,  and  will  put  in  is- 

arrest  or  upon  error.     Donovan  v.  H.  sue  any  manner  in  which  the  asserter 

M.  Thompson  Pottery  Co.,  9  Mo.  App.  of   the   right    may   lawfully   have   ac- 

595.  quired   it   as  assignee  or    transferee. 

Wrongful  Detention. —  Where   action  Clark  v,  Moses,  50  Ala.  326;  Morris  v, 

is    brought    to   recover  damages    for  Poillon,  50  Ala.  403;  Taylor  v.  Perry, 

wrongful  detention  of  personal  chattels,  48  Ala.  240.     See  also  articles  Bonds, 

a  general   averment  of  ownership  is  vol.    3,    p.    635;   Negotiable  Instri;- 

sufficient,  and  it  is  unnecessary  to  set  ments,  vol.  14,  p.  347. 

forth  the  title  of  the   plaintiff.     Heine  2.  And.  Steph.  PL,  §  175. 

V.  Anderson,  2  Duer  (N.  Y.)  318.  3.  Scilly  v.  Dally,  2  Salk.  562;  Soarl 

Where  a  Complaint  Alleged  that  by  Sale  v.  Bunion,  2  Mod.  70;  Johns  v.  Whitley, 
and  Assignment  the  plaintiff  became  sole  3  Wils.  C.  PI.  65;  Hendy  v,  Stephen- 
owner  of  a  formula,  process,  and  trade  son,  10  East  60;  Pyster  v.  Hemling, 
secret,  and  that  upon  such  sale  and  as-  Cro.  Jac.  103;  Robinson  v.  Smith,  4 
signment  the    seller  covenanted   with  Mod.  346. 

the  plaintiff  to  assist  it  in  manufactur-  In  Beplevin  the  defendant    avowed 

ing  certain  articles,  it  was  objected  that  and  set  forth  that  J.  S.  was  possessed 
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agreement  out  of  the  primitive  estate,  and  the  court  must  judge 
whether  the  primitive  estate  and  the  agreement  are  sufficient  to 
produce  the  particular  estate  claimed.^ 

Sxo«pti«i  to  Bido.  —  Where  title  is  alleged  by  way  of  inducement 
only,  the  commencement  of  the  particular  estate  need  not  be  set 
out.* 

(o)  BofflcieBOjof  ATonnoBt  —  aa.  Inheritance.  —  Where  a  party  claims 
title  or  right  to  property  by  reason  of  his  heirship,  he  must  allege 
his  kinship  to  the  person  through  whom  he  claims  and  also  allege 
that  there  are  no  others  nearer  of  kin  than  himself;  that  is,  he 
must  set  out  the  degree  of  relationship  in  which  he  stands  to  the 
person  through  whom  he  claims  and  also  show  that  there  is  none 
standing  in  a  nearer  degree  of  relationship,  so  that  the  court  may 
be  able  to  say  from  the  facts  stated  in  that  regard  whether  the 
party  is  entitled  under  the  law  to  the  property  as  heir.  Unless 
he  does  so  the  pleading  will  be  fatally  defective.' 

of  a  messuage  and  forty  acres  of  land,  band    and   wife,  seized   to  them   and 

setiingr  out  the  time  of  the  commence-  ihe  heirs  of  the  husband,  demised  to 

ment  of  the  lease  and  demise,  rendering  him,  and  that  ihe  defendant  obstructed 

rent,  etc.,  and  that  he,  being  possessed  his  watercourse,  the  commencement  of 

of  the  reversion,  died  and  it  came  to  the  estate  of    the   wife   need   not   be 

his  executor,  and   for  rent  arrear  he  shown.   Jackson  v.  Mordant,  Cro.  Eiiz. 

avowed.     The  plaintiff  demurred  and  112. 

showed  for  cause  that  the  avowant  had  In  Adams  v.  Cross,  2  Vent.  181,  it 

not  shown  who  was  lessor  of  J.  S.     For  was  said  that  if  a  le^ee  for  years  let 

this  the  avowry  was  held  bad.     Scilly  for  a  lesser  term  reserving  a  rem,  he 

V.  Dally,  2  Salk.  562.  may  aver,  in  an  action  of  debt  for  the 

Trespais.  —  In  Johns  v,   Whitley,  3  rent,  that  at  the  time  of  the  lease  he 

Wiis.  C.  Pi.  65,  which  was  an  action  of  was  possessed  of  the  land  for  a  term 

trespass,  the  defendant  pleaded  in  bar  thence  ensuing,  and  being  so  possessed 

that  one  P.  K.  was  entitled  to  the  closes  demised    to    the    defendant,    without 

alleged  to  be  broken  for  the  remainder  showing   the   beginning  of  his   term 

of  a   term   of  ninety-nine   years,    de-  and  how  derived,  the  averments  being 

terminable  on  the  death  of  P.  K.,  who  but  an  inducement  to  the  action, 

had  demised   such  closes  to  the    de-  Another  Ezeeption  to  the  Rule  occurs 

fendant  to  hold  for  a  year  ai  will.     The  when  a  general  freehold  title  is  alleged 

plea  was  held  bad  because  the  defend-  in  a  plea  of  liberum  ienementum^  for  it 

ant  did  not  set  forth  therein  the  com-  is  not  in  such  case  requisite  to  show  a 

mencement  of  the  term  of  ninety-nine  commencement  of  a  particular  estate, 

years,  thai  is  to  say.  out  of  what  estate  And.  Steph.  PI.,  §  178.     As  to  pleas  of 

it  was  derived.  liberum  tenementum^  see  article  Tres- 

1.  Scilly  V.  Dally,  2  Salk.  562.  pass, /w/,  p.  780. 

2.  Searl  v.  Bunion,  2  Mod.  70;  Scilly  8.  Larue  v.  Hays.  7  Bush  (Ky.)  50; 
V.  Dally,  2  Salk.  562;  Wade  v.  Baker,  Fite  v.  Orr,  (Ky.  1886)  i  S.  W.  Rep. 
I  Ld.  Raym.  130;  Adams  v.  Cross,  2  582.  Denham  v,  Stephenson,  i  Salk. 
Vent.  181.  355:  Reynoldson  v.  Blake,  i  Ld.  Raym. 

lUnstrationi.  —  In     trespass     qtiare  192;     Roe    v.    Lord,    2    W.    Bl.    1099; 

clausum  fre^it^M  the  defendant  pleads  Dumsday  v.  Hughes,  3  B.   &  P.  453. 

that  he  was  possessed  for  years  3f  an  See  also  article  Heirs  and  Devisees, 

adjoining  close  and   that  the  plainiifT  vol.  10,  pp.  53,  54. 

ought  to  repair  the  fences,  and  through  Where  a  Person  Claime  as  Hephew  he 

the  want  of  repair  cattle  escaped,  the  must  show  how  he  is  nephew  and  make 

plea  is  good  without  showing  the  com-  his  parent  a  medium,  that  is,  that  in- 

mencement  of  the  estate,  for  the  inter-  heritance  descends  to  him  as  kinsman 

est  of  the  land  cannot  come  in  question,  and  heir,  viz.,  son  of  such  a  one  who 

Com.  Dig.,  tit.  Pleader,  E  19.  is  brother  and  heir  to  the  uncle.     So 

So  if  the  plaintiff  shows  that  a  hus-  also  a  descent  from   the  grandfather 
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bb.  Future  Interests.  —  Where  the  title  to  land  is  in  reversion 
or  remainder  that  fact  must  not  only  be  set  out,  but  it  must  be 
also  averred  that  the  reversion  or  remainder  was  injured,  or  that 
the  injury  was  of  such  a  permanent  character  as  to  be  necessarily 
injurious  to  the  reversion  or  remainder.* 

cc.  Conveyance  or  Alienation  —  Statement  Aooording  to  Legal  EiSBct.  — 
Where  a  party  claims  by  a  conveyance  or  alienation  the  nature 
of  the  conveyance  or  alienation  must  in  general  be  stated,  accord- 
ing to  its  legal  effect  rather  than  its  form  of  words.* 

AUegation  of  Writing.  —  Where  the  nature  of  the  conveyance  is 
such  that  it  would  be  valid  at  common  law  without  deed  or  writ- 
must  be  shown  in  like  manner  by  Ezeeptions  to  Bnle.  —  Where  ihe  owner 
the  father,  that  is,  son  and  heir  to  the  of  real  estate  in  the  actual  possession 
father,  who  is  son  and  heir  to  the  grand-  of  a  tenant  may  sue  for  damages 
father.  But  brother  and  sister  are  in  thereto,  it  is  not  necessary  that  there 
an  immediate  degree  to  one  another,  shall  be  a  distinct  averment  that  the 
and  in  making  title  to  each  other  the  interest  of  the  plaintiff  is  that  of  a  re- 
father  need  not  be  mentioned.  Black-  versioner  if  the  complaint  states  that 
borough  V,  Davis,  12  Mod.  615.  See  also  the  plaintiff  is  the  owner  in  fee  and 
Dumsday  v,  Hughes.' 3  B.  &  P.  453.         sets  out  an  injury  necessarily  affecting 

Seijeant  Stephen's  Formula  is:  '*  Where    the  estate  itself.    Arneson  v.  Spawn,  2 
a  party  claims  by  inheritance,  he  must,     S.  Dak.  269. 

in  general,  show  how  he  is  heir,  Jnstiee's  Conrt  —  MlMonri.  —  In  Bobb 
*  *  *  and  if  he  claims  by  mediate,  t/.  Syenite  Granite  Co.,  41  Mo.  App.  642, 
not  immediate,  descent,  he  must  show  it  was  held  that  in  view  of  the  liberality 
the  pedigree.'*  And.  Steph.  PI.,  §  of  the  rules  of  pleading  in  actions  be- 
177.  *  fore  justices,  it  is  not  necessary,  in  a 

1.  Peck  V,  Peck,  35  Conn.  390;  Chi-  justice's  court,  to  allege  injury  to  the 
cago,  etc.,  R.  Co.  v,  Loeb,  8  III.  App.  reversion  or  fee  with  the  precision  re- 
627;  Geer  v.  Fleming,  no  Mass.  39;  quired  in  a  declaration  at  common  law 
Cushingc^.  Adams,  18  Pick.  (Mass.)  no;  or  in  a  petition  under  the  Practice  Act. 
Bobb  V.  Syenite  Granite  Co.,  41  Mo.  2.  The  Rule  Stated  in  the  Text  depends 
App.  642;  ProflSit  V.  Henderson.  29  upon  a  more  general  rule  to  the  effect 
Mo.  325;  Beavers  v.  Trimmer,  25  N.  J.  that  *'  things  are  to  be  pleaded  accord- 
L.  97;  Tinsman  v,  Belvidere  Delaware  ing  to  their  legal  effect  or  operation." 
R.  Co.,  25  N.  J.  L.  255;  Potts  V,  Clarke,  And.  Steph.  PL,  g  177. 
20  N.  J.  L.  536;  Tobias  v,  Cohn,  36  N.  How  Set  Oat.  —  Where  a  muniment 
Y.  363;  Arneson  v.  Spawn,  2  S.  Dak.  of  title  is  alleged  it  should  be  so  set 
269;  Clay  V.  St.  Albans,  43  W.  Va.  539;  out  as  to  enable  a  court  to  judge  of 
Jackson  v,  Pesked,  i  M.  &  S.  234.  its  legal  effect.     Young  v,  Pickens,  49 

Yarianoe.  —  In  an  action  on  the  case  Ind.  23. 
to  recover  damages  for  an  alleged  nui-  A  ConToyanoe  by  Lease  and  Belease 
sance  to  the  plaintiff's  dwelling  house  should  be  pleaded  as  a  release  only,  for 
and  land  the  plaintiff  counted,  in  the  that  is  its  legal  effect  notwithstanding 
declaration,  merely  upon  his  posses-  that  the  words  of  the  deed  of  release 
sion  His  proof  not  only  failed  to  be  *'  grant,  bargain,  sell,  alien,  release, 
show  that  he  ever  had  possession,  but  and  confirm."  And.  Steph.  PI.,  §  177. 
tended  strongly  to  show  a  mere  rever-  Exhibiting Doenmenti.  —  Inthederiva- 
sionary  interest.  It  was  held  that  he  tion  of  title  to  land  through  executors, 
could  not  recover  under  a  declaration  the  will  by  which  they  are  authorized 
<;ounting  only  upon  possession,  since  to  dispose  of  the  real  estate  should  be 
"  to  recover  for  an  injury  to  a  reversion-  exhibited.  So  also  where  title  is  de- 
ary interest  would  require  a  declaration  rived  through  a  deed  executed  by  an 
differently  framed."  Chicago,  etc.,  R.  attorney,  the  power  of  attorney  should 
Co.  V.  Loeb,  8  111.  App.  627,  citing  be  exhibited.  Banks  v.  Johnson,  4  J. 
Tinsman  v.  Belvidere  Delaware  R.  Co.,  J.  Marsh.  (Ky.)  649.  See  also  articles 
25  N.J.  L.  255,  and  Jackson  v.  Pesked,  Exhibits,  vol.  8,  p.  736;  Profbrt  and 
I  M.  &  S.  234.  Oyer,  vol.  16,  p.  1082. 
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ingr  it  is  not  necessary  to  allege  a  deed  or  writing  in  the  pleading 
even  though  it  exists:  but  where  the  nature  of  the  conveyance 
requires  at  common  law  a  deed  or  other  written  instrument,  such 
instrument  must  be  alleged.* 

(d)  ITimoooMarily  Deriviiig  or  Setting  Ont  Title.  —  Where  the  origin  of 
the  title  is  averred,  the  averment,  even  though  unnecessary,  must 
be  made  truthfully  *  and  with  such  definiteness  that  the  adverse 
party  may  be  enabled  to  meet  it.* 

Where  the  Source  of  Title  It  Bet  Ont  with  ITnneoeuary  Partionlarity  it  may 
be  amended  on  trial,  or  even  after  verdict,*  or  it  may  be  stricken 
out  or  disregarded.* 

5.  Stating  Title  of  Adversary.  —  where  a  Party  AUeges  the  TiUe  of  His 
AdTorsary  less  certainty  and  precision  are  required  in  the  allegation 
than  when  he  states  his  own  title,  and  as  a  general  rule  it  is  suffi- 
cient merely  to  show  some  liability  in  the  adverse  party,  such  as 
his  possession  of  corporeal  or  incorporeal  property  whence  the 
liability  charged  arises,  because  a  party  cannot  reasonably  be 
presumed  to  know  the  particulars  of  the  adverse  party's  title.* 
But  if  a  title  of  possession  is  inapplicable  by  reason  of  the  interest 
being  in  reversion  or  remainder,  the  title  must  be  alleged  in  rever- 
sion or  remainder.^ 

Commenoement  of  Partienlar  Estate.  —  The  rule  that  the  commence- 
ment of  particular  estates  should  be  shown,  unless  alleged  by  way 
of  inducement,  is  not  generally  observed  when  the  title  of  an 
adverse  party  is  pleaded.® 

1.  And.  Steph.  PI.,  §  177.  son  v,  Morris,  57  111.  333;  Otis  v,  De 

2.  Wissler  v,  Hershey,  23  Pa.  St.  333.     Boer,  116  Ind.  531;  Wheeler,  etc.,  Mfg. 
8.  Gillis  V.  Black,  6  Iowa  439.  Co.  v.  Filer,  52  N.  J.  Eq.  164;  Austin 

4.  Monaghan  v.  Agricultural  F.  Ins.  v,  Goodrich,  49  N.  Y.  266;  King  v, 
Co.,  53  Mich.  238.  Townshend,  78  Hon  (N.  Y.)  380;  Dcn- 

5.  Striking  Oat.  —  Where  an  unneces-  ham  v,  Stephenson,  i  Salk.  355;  Rider 
sary  statement  of  a  source  of  title  re-  v.  Smith,  3  T.  R.  766;  Merceron  v, 
lied  on  is  made,  it  may  be  stricken  Dowson,  5  B.  &  C.  482,  11  E.  C.  L. 
oqt.    Thames  V.  Jones,  97  N.  Car.  121.  278;    Wotton   v,    Hele,   2  Saund.  181, 

Ko    Proof     Keoassary.  —  Where    the  note  10. 

source  of  title  to  a  chose  in  action  is  7.  And.  Steph.  PI.,  §  179. 

stated  unnecessarily  it  is  not  necessary  8.  Blake  v,  Foster,  8  T.  R.  487,  which 

to  prove  it,  but  the  mere  production  of  was  an  action  for  a  breach  of  covenant 

the  chose  in  action  at  the  trial  is  suffi-  to  repair  contained  in  an  indenture  of 

zxtniprima  /arrV  to  entitle  the  plainti£f  lease,  brought  by  a  lessor  against  the 

to  judgment.    Sanford  v,  McCreedy,  28  lessee.   A  plea  that  al  the  time  of  mak- 

Wis.  103.  ing  the  indenture  the  plaintiff  and  his 

6.  Oliver  9.  Chapman,  15  Tex.  400,  wife,  in  right  of  the  wife,  were  seized  in 
hclding  that  wheie  the  main  object  of  their  demesne  as  of  freehold  for  and 
a  suit  is  to  recover  back  property  it  is  during  the  life  of  the  wife,  and  that  after 
wholly  immaterial  whether  its  posses-  the  making  of  the  indenture  and  before 
sion  was  obtained  by  the  defendant  the  expiration  of  the  term  the  wife  died, 
in  one  way  or  another.  An  objection,  whereby  the  indenture  and  the  term 
therefore,  that  the  plaintiff  has  errone-  thereby  created  and  the  estate  and  in- 
ously  described  the  manner  and  cir-  terest  of  the  plaintiff  of  and  in  the  de- 
cumstances  of  the  defendant's  coming  raised  premises  ceased,  was  held  good 
into  the  possession  of  the  property  has  notwithstanding  a  life  estate  in  the 
no  substantial  foundation.  See  also  wife  was  alleged  without  showing  the 
Morgan  v.  Smith,  xx  III.  194;   Thom-  commencement  of  it. 
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Where  It  le  Heoewary  to  Show  How  the  AdTerae  Party  Deriyed  His  Title  it  is 
generally  sufficient  to  plead  such  title  by  a  que  estate ;  that  is,  it 
may  be  alleged  that  the  adverse  party  has  the  same  estate,  or  that 
the  same  estate  is  vested  in  him,  as  has  been  previously  laid  in 
some  other  person,  without  showing  in  what  manner  the  estate 
passed  from  the  one  to  the  other.* 

V.  AiDEB  OF  Defective  akd  Omitted  Statements  of  Title  — 

1.  By  Pleading.  —  Where  a  party  expressly  or  impliedly  admits 
by  his  own  pleading  the  title  set  out  by  the  adverse  party,  a 
defective  statement  thereof  is  cured.*  So  where  the  plaintiff's 
own  pleading  contains  facts  from  which  an  averment  of  title  that 
is  omitted  can  be  supplied  by  implication,  or  facts  that  will  make 
good  an  insufficiently  stated  title,  a  defective  statement  may  be 
cured  by  the  plea.' 

2.  By  Verdict.  —  Where  title  is  defectively  or  inaccurately 
stated  the  defect  will  be  aided  by  findings  or  a  verdict^  as  all  the 
circumstances  necessary  to  complete  the  title  will  be  presumed  to 
have  been  proved  on  the  trial;  but  as  title  need  not  be  proved 
on  ihe  trial  where  there  is  a  total  omission  to  allege  it,  there  is  in 
that  case  no  room  for  presum{>tion,  and  the  defect  will  not  be 
aided.* 

1.  Bristol  V.  Guyse,  i  Saund.  ii2,  defective  averment  was  cured  by  the 
note  t;  Derisley  v.  Custance,  4  T.  R.  express  aider  of  the  answer  and  by 
77;    Denham    v,   Stephenson,    I   Salk.     allegations  of  the  reply. 

355:  Tyl.  Steph.  PI.  299.  Aider    by    Bejoinder. —  In    Spear    v. 

lUiutration.  —  Where  suit  is  brought  Bicknell,  5  Mass.  125,  ii  was  held  that 

against   the  assignee  of  a  term  it  is  an   informal  averment  of   title    in    a 

sufficient  to  allege  that  the  defendant  replication  was  cured   by  a  rejoinder 

is  the  assignee,   or  (hat  the   lessee's  that  did  not  traverse  the  statement, 

estate  of  and  in  the  demised  premises  Objections  for  Insuffioiency.  —  An   ob- 

came    so   the    defendant    or    to    some  jection  to  the  sufficiency  of  a  pleading 

other  person   under   whom  he  claims  with  respect  to  its  allegations  of  title 

by  assignment.     Derisley  v,  Custance,  must  be  raised  in  the  trial  court  and 

4  T.  R.  77;  Bristol  v.  Guyse,  i  Saund.  cannot  be  taken   for  the  first  time  on 

112.  note  X.  appeal.     Tuffreez/.  Polhemus,  108  Cal. 

Where  a  Party  le  Saed  as    Heir    the  670. 

plaintiff  need  not  set  out  the  pedigree  3.  Sargent   v.  Steubenville,  etc,   R. 

of   the   defendant,    because    he    is    a  Co.,  32  Ohio  St.  449.  holding,  in  a  case 

stranger  and  it  would  be  hard  to  com-  where  the  petition  was  clearly  defective 

pel  him  to  set  forth  another's  pedigree,  in  not  containing  statements  to  show 

Denham   v,  Stephenson,   i  Salk.  355.  title  in  the  plaintiff  to  a  note  on  which 

See  also  article  Heirs  and  Devisees,  suit  was  brought,  as  required  both  at 

vol.  10,  p.  34,  note  3.  common  law  and  under  the  0///<7Code, 

2.  Warner  v.  Capps,  37  Ark.  32;  that  the  defect  might  be  supplied  by 
Grigsby  v.  Barr,  14  Bush  (Ky.)  330;  implication  from  other  averments  un- 
Spear  z/.  Bicknell,  5  Mass.  125;  Dillard  der  the  provisions  of  the  code.  See 
V.  McClure,  64  Mo.  App.  488;  Bruce  also  Necker  v.  Harvey,  49  Mich.  517. 
7/.  Kelly,  39  N.  Y.  Super.  Ct.  27;  In  Beplevin,  a  complaint  stating  facts 
Fowler  v.  Stonum,  6  Tex.  60.  which,  if  true,  entitle  the  party  alleg- 

Aider  by  Answer  and  Beply.  —  In  Dil-  ing  them  to  possession  of  the  property 
lard  V.  McClure,  64  Mo.  App.  488,  is  sufficient  without  an  express  aver- 
where  a  mere  right  of  possession  was  ment  of  a  right  to  possession.  Gage  z^. 
alleged  and  there  was  a  failure  to  state  Wayland,  67  Wis.  566. 
a  general  or  special  property  in  what  4.  California,  —  Bane  v.  Peerman, 
was  sued    for,  it   was    held    that  the  125  Cal.  220. 
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VL  Denials  of  Titlk  —  Where  the  adverse  party  intends  \sr^ 
deny  specifically  a  title  that  is  alleged  he  must  observe  the  ordinary 
rules  of  pleading,  and  the  pleading  must  be  adequate  to  present 


Connecticut.  —  Phelps  v,  Baldwin,  17 
Conn.  209;  Gaylord  v,  Payne,  4  Conn. 

195. 
Illinois,  —  Bowman    v.    People,    114 

Hi.  474;  Ladd  V.   Pigott,  114  111.  647; 

McLean  County  Coal  Co.  v.  Long,  91 

111.  617. 

Indiana,  —  Pittsburgh,  eic,  R.  Co. 
V.  Hunt,  71  Ind.  229. 

Indian  Territory,  —  Long- Bell  Lum- 
ber Co.  V.  Thomas,  i  Indian  Ter. 
225. 

Kentucky. — Owensboro,  etc.  Gravel- 
Road  Co.  V.  Coons,  (Ky.  1899)  49  S. 
W.  Rep.  g66;  LouisviJie,  etc..  Canal 
Co.    V.    Murphy,    9   Bush  (Ky.)   522; 


Tennessee,  —  Gt>Ddlove  v.  Potts, 
Cooke  (Tenn.)  399. 

Wisconsin,  —  Brickley  v.  Walker,  68 
Wis.  563. 

United  States,  —  Lincoln  v.  Cambria 
Iron  Co.,  103  U.  S.  412. 

England, —  Stennel  v.  Hogg,  i  Saund. 
228,  note  i;  Rushion  v.  Aspinall,  2 
Dcugl.  679;  Dannet  v,  Collingdell,  2 
Show.  395;  Jones  v.  Winck  worth, 
Hardres  11 1;  Com.  Dig.,  tit.  Pleader, 
3  M  9. 

Whore  thttro  Ii  a  Oeneral  Allegation 
which  embraces  the  right  of  the  plain- 
tiff or  the  liability  of  the  defendant, 
and  which,  though  insufficient  in  cer- 
Daniel  v.  Holland,  4  J.  J.  Marsh.  (Ky.)  tainiy  and  particularity,  is  the  basis  of 
18;  Keys  V.  Powell,  2  A.  K.  Marsh,  a  verdict,  it  is  necessarily  to  be  pre- 
(Ky.)  254.  And  see  Daniel  t'.  Holland,  sumed  that  the  particular  facts  neces- 
4  J.  J.  Marsh.  (Ky.)  18,  in  which  case  sary  for  the  verdict  have  been  found, 
the  court  held  that  where  actual  pos-     But  when  any  parlicularfaci  is  essential 


session  was  not  the  gist  of  the  action, 
as  in  an  action  for  injury  to  or  asporta- 
tion of  personal  property,  an  allegation 
of  actual  possession  was  not  necessary; 
but  added  ihat  even  if  that  opinion 
was  a  mistake,  it  was  still  true  that 
an  omission  to  aver  actual  possession 
would  be  cured  by  verdict. 

Maine.  —  Lane    v.    Maine    Mut.    F. 
Ins.  Co.,  12  Me.  44. 

Marviand.  —  Neale    v, 
Har.  &  I.(Md.)373. 


to  the  validity  of  the  plaintiff's  title,  if 
such  fact  is  neither  expressly  alleged 
nor  necessarily  to  be  implied  from 
those  which  are  stated,  the  verdict  can- 
not aid  such  deficiency.  Low  v,  Tilton, 
19  N.  H.  272. 

Where  the  defendant's  liability  de- 
pended upon  the  control  of  certain 
rooms,  and  the  petition  merely  averred 
the  defendant's  occupation  of  the  rooms 
Clautice,  7  as  a  place  of  business,  the  omission  to 
state  the  cause  of  action  more  definitely 


Massachusetts.  —  Carlisle  2 .  Weston,  i  was  held  to  be  cured  by  verdict.  Clack 
Met.  (Mass.)  26;  Cushing  v.  Adams,  18  v.  Southern  Electrical  Supply  Co.,  72 
Pick.   (Mass.)  no;  Williams  v.  Hing-     Mo.  App.  506. 


ham,  etc..  Bridge,  etc.,  Corp.,  4  Pick. 
(Mass.)  341;  Wheeler  v.  Train,  3  Pick. 
(Mass.)  254. 

Afissouri,  —  Boulware  v.  Farmers', 
etc.,  Co  Operative  Ins.  Co.,  77  Mo. 
App.  639;  Clack  V.  Southern  Electrical 


ATermenti  Wanting  in  Teehnioality.  — 

Where  the  plaintiff  in  an  action  of 
assumpsit  on  a  fire-insurance  policy 
alleged  that  his  store  was  consumed  by 
fire,  it  was  held  that  although  this  was 
not  a  technical  averment  that  he  was 


Supply  Co.,  72  Mo.  App.  506;  Prender-  the  owner  of  the  stoie,  it  was  sufficient 
gast  V.  Dwelling  House  Ins.  Co.,  67  after  verdict.  Lane  v.  Maine  Mut.  F. 
Mo.  App.  426;  EUithrope  v.  Vogelsang     Ins.  Co.,  12  Me.  44. 


Commission  Co.,  67  Mo.  App.  251; 
Story  V.  American  Cent.  Ins.  Co.,  61 
Mo.  App.  534;  Benedict,  etc.,  Mfg.  Co. 
V.  Jones,  60  Mo.  App.  219;  Deland  v. 
Vanstone,  26  Mo.  App.  297;  Garth  v. 
Caldwell,  72  Mo.  622;  Clinton  v.  Wil- 


Indirect  Allegation  Aided.  —  An  omis- 
sion to  make  a  necessary  allegation 
that  property  is  in  the  possession  of  the 
defendant  is  cured  by  verdict  if  there 
is  an  allegation  that  the  defendant 
wrongfully  detains  it,  since  that  is  an 


Hams,  53  Mo.  141:  Jones  v,  Tuller,  38  indirect  and  inferential  allegation  that 

Mo.  363;  Frazer  v.  Roberts,  32  Mo.  457;  it  is  in  his  possession.     Garth  v.  Cald- 

Jamison  v.  Smith,  4  Mo.  202.  well,  72  Mo.  622. 

Pennsylvania.    —   Miltenberger      v.        An  ATorment  in  a  Declaration  in  Troyor 

Schlegel,  7   Pa.  St.  241;  Good  v.  Har-  that  the  plaintiff  was  "  possessed  "  of 

nish,  13  S.  &  R.  (Pa.)  99.  a  horse,  omitting  the  usual  expression 
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the  defenses  that  are  appropriate  to  the  form  of  action.  *  Accord- 
ingly, the  averments  of  the  pleading  must  be  direct  and 
positive,'  must  state  facts   instead   of  legal   conclusions,'  and 

"  as  of  his  own  proper  goods  and  chat-  where    the    action    is    by  the    holder 

tels,"   was  held  to  be  defective,   but  against   the   maker.     Gregory   v.  Mc- 

good  after  verdict.     Goodlove  v.  Potts,  Nealy,  12  Fla.  578. 

Cooke  (Tenn.)  399.  2.  Denial  on  Knowledge,  Information, 

Wherelt  IsHeceBsarytoAvera  Oeneral  Eto. —  Where  a    writing  put  in  as  a 

or  Special  Property  in  personally  it  is  not  special  plea  denying  ownership  was  in 

sufficient  merely  to  allege  a  right  to  fact  a  mere  affidavit  setting  forth  in  the 

possession,  and  an  omission  to  make  body  of  it  that  fhe  allegation  was  true 

the  requisite  averment  is  not  aided  by  to  the  best  of  the  knowledge,  informa- 

verdict.     Benedici,  etc.,   Mfg.   Co.   7;.  tion,  and  belief  of  the  affiant,  one  of  the 

Jones,  60  Mo.  App.  219.  defendants,  it  was  held  wholly  insuffi- 

Where  a  Statnte  Beqoires  an  Allegation  cient  and  was  stricken  from  the  files. 

of  a  Legal  Bight  to  PoBsesiion  of  land  it  Berry  v,  Ferguson,  58  Ala.  314. 

is  not  sufficient  to  charge   merely  a  Bnffleiency  of  Assertion  of  Title  in  De- 

legal   right  to  the   land,  and  such  a  fondant.  —  In  an  answer  to  a  complaint 

declaration  is  bad  even  after  verdict,  to  recover  possession  of  chattels,  an 

Jamison  v.  Smith,  4  Mo.  202.  affirmative  averment  that  the  chattels 

In  an  Action  npon  an  Insoranoe  Policy  were  and  for  a  long  time  had  been  the 

the  petition  omitted  to  state  that  at  the  property  of  the  defendant  and  in  his 

time  of  the   fire  the  plaintiffs  owned  possession  has  been  held  sufficient  to 

the  property  insured,  but  did  state  that  negative  the   averments  of  the  com- 

they  owned  the  business  of  carrying  on  plaint  as  to  the  plaintiff's  ownership 

a  livery  stable,  though  neither  by  ex-  and   right  of   possession.     Byxbee   v, 

press  statement  nor  by  necessary  in-  Dewey,  (Cal.  1896)  47  Pac.  Rep.  52. 

tendment  did  it  appear  that  the  prop-  Ownerdiip of  Water.  —  In  an  faction  to 

erly  insured  was  part  of  (hat  business,  restrain  the  defendants  from  lowering 

It  was  held  that  the  want  of  an  aver-  the   level  of  an  irrigating  canal,   the 

ment  as  to  the  property  insured  was  not  complaint  alleged  in  substance  that  the 

cured  by  verdict.     Story  v,  American  defendant  was  the  owner  of  a  certain. 

Cent.  Ins.  Co.,  61  Mo.  App.  534.  canal,  subject  to   the  plaintiff's   right 

1.  See  generally  articles  Ejectment,  to  carry   and  receive  waters  from  and 

vol.  7.    p.  342;  Quieting  Title  —  Re-  through  the  canal,  and  that  the  plain- 

MOVAL  OF  Cloud,  vol.  17,  p.  349;  Re-  tiff  was  the  owner  of  so  many  inches 

PLEViN,  vol.  18,  p.  550;  Trespass,  post,  of  the  water.     The  answer  denied  the 

Denying  Ownership  of  Chose  in  Action,  plaintiff's  allegation  of  continuous  ad- 

—  In   Alabama  it    is   required   that  a  verse   user,  or  that  any  right  to  take 

plea  denying  the  ownership  of  a  chose  water  from  the  canal  had  been  recog- 

in  action  must  be  verified  by  affidavit,  nized  by  the  defendants,  or  thai   the 

Finnegan  v.  Frank,  67  Ala.  21;  Berry  plaintiff  had   any   right    lo    take    the 

zr.   Ferguson,   58  Ala.  314;  Preston  v,  water,    except    by    their    permission. 

Dunham,  52  Ala.  217.    See  also  article  This  was  held  to  be  a  sufficient  denial 

Verification.  of  ownership  of  the  water.     Weiden- 

Baising Immaterial Issne.  —  Where  the  mueller  v,  Stearns  Ranchos  Co.,  128 

complaint  alleged  the  ownership  of  and  Cal.  623. 

possession  by  the  plaintiff  of  personal  8,  Savage   v.   Walshe,   26  Ala.  619; 

property  on  a  certain  day,  an  answer  Kuhland   r.   Sedgwick,    17    Cat.    123: 

denying  that  on  that  day  the  plaintiff  Stearns  v,  Stearns,  30  Vt.  213. 

*'  was  the  owner  and  lawfully  in  pos-  Invested  with   Legal  Ownership.  —  A 

session  "  of  the  property  was  held  bad  plea  that  certain  persons  were  not,  on 

because  it  raised  an  immaterial  issue  a  specified  day  or  at  any  other  time, 

as  to  the  time.     Kuhland  v.  Sedgwick,  invested  with  the  legal  ownership  and 

17  Cal.  123.  control  of  a  note  is  bad  as  being  but 

A  plea  alleging  that  at  the  time  of  the  averment  of    a  legal  conclusion, 

the  institution  of  suit  the  plaintiff  did  Savage  v,  Walshe,  26  Ala.  619. 

not  possess  and  was  not  seized  in  his  Length  of  Time  Limited  by  Law.  —  A 

own  right  of  the  legal  title  to  a  promts-  plea  that  lands  have  been  held  by  right 

scry  note  sued  on  is  not  a  good  plea  of  occupancy  and  actual  adverse  pos- 
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must  not  be  double.* 

Vn.  Abmissiohs  of  Title.  —  Where  ownership  and  possession 
of  land  by  the  plaintiff  are  claimed  in  the  declaration,  pleas  of 
justification  admit  those  allegations,  but  not  the  title  thereto.* 

Yin.  A8SEBTI0H8  07  Abyerse  Title.  —  Under  the  general  rule 
that  when  a  pleading  alleges  any  material  fact  which  if  denied 
will  upon  issue  joined  decide  the  case  one  way  or  the  other,  the 
adverse  party,  if  he  pleads  a  fact  inconsistent  with  and  contrary 
to  such  allegation,  must  traverse  the  allegation  or  confess  and 
avoid  it,'  a  plea  setting  up  an  adverse  title  should  not  only  deny 
the  plaintiff  s  title,^  but  should  make  it  clear  that  the  title  is  in 

session '*  for  the  length  of  time  limited  not  guilty,  and  further  that  the  land 

by   law  "   is   not   sufficient.     Giliis  v,  upon  which  the  alleged  trespass  was 

Black,  6  Iowa  439.  committed  was  the  fee-simple  property 

1.  See  generally  article  Duplicity,  of  the  defendant,  and  that  the  defendant 
vol.  7,  p.  235.  was  the  owner  and  in  the  rightful  pos- 

Applioations  of  Enle.  —  A  plea  that  the  session  at  the  time  of  the  alleged  tres- 

defendant  is  not  in  the  possession  of  pass.     It  was  held  that  the  defendant 

premises  for  which  the  plaintiffs  seek  by  his  pleading  admitted  the  possession 

to  recover  rent  and  that  the  plaintiffs  of  the   plaintiff,  and   that  it  was  not 

have  no  title   to  the  premises  is  bad  necessary  to  prove  that  which  was  ad- 

for  duplicity.     Louisville,  etc.,  R.  Co.  mitted. 

V,  Carson,  169  111.  247.  8.  Sanford  v.  Tucker,  54   Ind.  2x9; 

Where  a  joint  plea  alleged  that  the  Smith  v.  Hall,  8  Me.  348.  See  also 
plaintiff  was  co-owner  of  a  fourth  part  Harris  v,  Paynes,  5  Litt.  (Ky.)  105; 
of  the  property,  together  with  one  of  Richardson  v.  Hall,  21  Md.  399;  San- 
the  defendants  and  another  defendant  ford  v.  Tucker,  54  Ind.  219;  Alexand'er 
who  was  administrator  of  a  decedent,  v.  Eastland,  37  Miss.  554,  holding  that  a 
instead  of  making  a  distinct  statement  plea  alleging  that  lands  mentioned  in 
that  the  defendants  were  part  owners  the  declaration  were  in  the  actual  ad- 
with  the  plaintiff  and  were  joint  ten-  verse  possession  of  one  who  claimed  to 
ants  or  tenants  in  common  with  him,  be  the  owner  thereof  was  bad  as  amount- 
it  was  held  not  bad  for  duplicity,  ing  to  the  general  issue  if  designed 
Sturdivant  v.  Smith,  29  Me.  387.  to  set   up  the   fact   that   the   plaintiff 

2.  Law  V,  Hempstead,  10  Conn.  27;  was  not  in  possession;  and  if  designed 
Tison  V.  Broward,  17  Fla.  465;  Blakr  as  a  plea  of  liberum  tenementum  or 
V,  Dennett,  49  Me.  102;  Keener  v.  license  under  the  true  owner,  it  was 
Kauffman,  16  Md.  296;  Brest  v.  Lever,  bad  because  it  denied  the  plaintiff's 
7  M.  &  W.  593.  possession  and  because  it  did  not  aver 

niustrations.  —  In  an  action  of  tres-  that  the  party  under  whom  the  license 

pass  ^isi/7r^^/(XMJMm/r^'^{/ the  defendant,  was  claimed  had  any  title.     See  gen- 

by  his  plea,  admitted    the   plaintiff's  erally  articles  Pleas  at  Law,  vol.  16, 

right  and  justified  under  an  entry  in  p.  539;  Replications  and  Replies,  vol. 

right  of  the  owner  of  an  adjoining  lot,  18,  p.  639. 

who  claimed  a  right  of  way  over  the  4.  Anderson  v,  Dunn,  19  Ark.  650; 
!and  described  in  the  plaintiff's  declara-  Richardson  v.  Smith,  29Ca].  529;  Wade 
tion.  It  was  held  that  by  his  plea  the  v,  Doyle,  17  Fla.  522;  Anderson  v. 
defendant  admitted  that  the  plaintiff  Talcott,  6  111.  365;  Levi  v.  Darling,  28 
was  in  possession  of  the  pieceof  ground,  Ind.  497;  Harris  r.  Paynes,  5  Litt. 
but  he  did  not  admit  that  the  persons  (Ky.)  105;  Smith  t/.  Hall,  8  Me.  348; 
under  whom  he  claimed  owned  that  Richardson  v.  Hall,  21  Md.  399;  Alex- 
ground  at  the  date  of  a  grant  to  the  pre-  andet  v,  Eastland,  37  Miss.  554;  Anstice 
decessorsin  tiileof  the  person  in  whose  v.  Holmes,  3  Den.  (N.  Y.)  244;  Rogers 
right  he  justified  his  entry.  Law  v,  r.  Arnold,  12  Wend.  (N.  Y.)  31;  Shur  v. 
Hempstead,  10  Conn.  23.  Statler,  i  West  L.  Month.  317,  2  Ohio 

In  Tison  v.  Broward,  17  Fla.  465,  the  Dec.  (Reprint)  70;  Guille  v,  Wong  Fook, 

plaintiff  declared  in  trespass  ff<ar^f/af<-  13  Oregon  577;  Dermott  v,  Wallach,  z 

sum  /regit  and  the  defendant  pleaded  Black  (U.  S.)  96. 
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the  defendant  or  in  some  other  person  than  him  in  whom  it  is 

alleged  to  be,  by  setting  forth  all  the  facts  and  circumstances 
which  constitute  the  adverse  title,  since  that  may  be  supported 
by  various  facts,  and  it  is  proper  that  the  party  originally  alleging 
title  should  know  precisely  what  case  he  has  to  meet.* 
IX.  Flbadiho  ahd  Proof  —  1.  What  Hay  Be  Shown  under  Alle- 

gationB  of  Title.  —  ffnder  a  Mere  AUegation  of  Pouewion  of  Land  any  kind 

1.  California,  —  Lick    v,    Diaz,    30  statutory   provisions  on    the    subject, 

Cal.  65.  there  will  be  a  failure  to  show  a  right 

Indiana.  —  Postlethwaite   v,    Payne,  by  prescription  in  the  absence  of  an 

8  Ind.  104.  averment  of  a  user  and  enjoyment  of 
Iowa,  —  Gillis  v.  Black,  6  Iowa  439.  the  easement  adversely  to  the  plaintiff 
Kentucky, — Cadiz  v,  Hillman,  (Ky.  and  without  interruption  for  the  full 

1899)  50  S.  W.  Rep.  49;  Beaty  v,  Dozier,  statutory  period  before  the  institution 

(Ky.  1896)  34  S.  W.  Rep.  524;  Younffv.  of  action.     Haag  v,  Delorme,  30  Wis. 

Cox,  (Ky.  1890)  14  S.  W.  Rep.  34S.  591. 

Maryland,  —  Abell  v,  Harris,  11  Gill  Allegation  of  Continnous  and  AdTono 

&  J.  (Md.)  367.  Possession.  —  Where   a  petition  alleges 

Massachusetts,  —  Sargent  v,  Ballard,  ownership  and  right  to  possession  of 

9  Pick.  (Mass.)  251.  land,  an  answer  denying  these  allega- 
Nebraska,  —  Alexander  v,  Meyers,  33  lions  and  stating  ownership  in  the  de- 
Neb.  773.  fendant  and  an  actual  continuous  and 

New   York,  —  Doe   v,   Campbell,   10  adverse   possession   for  the   statutory 

Johns.  (N.  Y.)475;  Brandts.  Ogden,  i  period   is  a  sufficient  plea  of  adverse 

Johns.  (N.  Y.)  156.  possession.     Young  v.  Cox,  (Ky.  1890) 

North  Carolina,  —  Wilson  ^.  Wilson,  14  S.  W.  Rep.  348. 

117  N.  Car.  351.  To  Say  that  One  Is  Living  in  the  Peaee- 

Pennsylvania, — Cooper  v.  Smith,  9  All  Eigoyment  and  Possession  of  land  is 

S.  &  R.  (Pa.)  26.  not  equivalent  to  pleading  an  adverse 

Texas,  —  Burk   v.   Turner,   79  Tex.  holding   against   a    party   seeking    lo 

276;  Portis  7'.  Hill,  3  Tex.  273.  enter  under  a  senior  grant.     Beaty  v. 

Wisconsin,  —  Bartiett    v,    Secor,    56  Dozier,  (Ky.  1896)  34  S.  W.  Rep.  524. 

Wis.    520;  Haag  v.  Delorme,  30  Wis.  Where  Title  by  Prescription  by  PosMs- 

591 :  Rooker  v,  Perkins,  14  Wis.  79.  sion  or  User  Is  Sot  Up  it  must  be  averred 

United  States,  —  McCloskey  v,  Barr,  that  the  possession  or  user  was  of  right 

38  Fed.  Rep.  165.  or  under  claim  of  title.     Postlethwaite 

England,  —  Hardman  v,   Ellames,  2  v,  Payne,  8  Ind.  104;  Holford  v,  Han- 

Myl.  &  K.  732.  kinson,  5  Q.  B.  584,  48  E.  C.  L.  584. 

Katture  and  Character  of  Ponession.  —  But  see  Jones  v,  Richard,  5  Ad.  &  Ei. 

la  Barileit  v.  Secor,  56  Wis.  520.  it  was  413,  31  E.  C.  L.  368. 

held   that  a    party   pleading    adverse  ExdnsiYO  Possession.  —  Pleas    setting 

possession  need  not  set  out  the  nature  up  title  by  adverse  possession  should 

and  character  of  the   possession,  hut  allege  exclusive  possession.  Alexander 

that  an  allegation  that  the  entry  was  v,  Meyers,  33  Neb.  773. 

made  under  a  claim  of  title  exclusive  An  Averment  that  the  Defendant  Waa 

of  any  other  right,  and  that  the  posses-  the  Sheriff,  and  as  such  sold  the  prop- 

sion  under  such  claim  of  title  had  been  erty  under  an  order  of  attachment,  is 

continuous    for    the    statutory   period  good  as  a  plea  of  property  in  a  stranger, 

previous  to  the  institution  of  the  plain-  Levi  tj.  Darling,  28  Jnd.  497. 

tiff's  suit,  was  sufficient.  Facts  Showing  Equitable  Title.  —  In  an 

The  Length  of  Time  of  the  adverse  action  for  recovery  of  land,  where  the 

possession  must  be  alleged.     Gillis  7'.  answer  denies  the  usual  allegations  of 

Black,  6  Iowa  439;  Cadis:  v.  Hillman,  title  in  the  plaintiff  and  the  wrongful 

(Ky.  1899)  50  S.  W.  Rep.  49;  Burk  v,  possession  of  the  defendant  alleged  in 

Turner,  79  Tex.  276.     See  also  article  the  complaint,  the  defendant  cannot 

Limitations,  vol.  13,  p.  176.  thereunder  show  an    equitable    title. 

Bight  by  Prescription  —  Wisconsin. —  Such  a  defense,  to  be  available,  must 

By  analogy  to  the  statutes  of  limita-  be   set  up  in  the  answer.     Wilson  v. 

tioQS  and  in  the  absence  of  any  special  Wilson,  117  N.  Car.  351. 
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of  right  or  estate  in  possession  —  fee  simple,  for  life,  or  for  years 
—  may  be  shown,  inasmuch  as  such  a  mode  of  statement  imports 
an  immediate  estate  or  property,  but  not  a  future  estate.* 

Uiid«r  an  AUegation  of  Own«nhip  it  has  been  held  not  erroneous  to 
permit  proof  of  title  to  the  property  in  controversy  at  a  time 
prior  to  the  date  specified  in  the  pleading ;  *  and  under  an  allega- 
tion of  ownership  and  right  to  possession  evidence  of  the  manner 
in  which  the  ownership  and  right  to  possession  arose  is  admis- 
sible,' or  an  adverse  possession  may  be  shown.^ 

Uador  an  Allagation  of  a  Pomomotj  Titlo  to  goods  and  chattels  proof  of 
any  description  of  present  interest  therein  may  be  shown,  whether 
the  nature  of  the  interest  be  temporary  and^pecial  or  absolute.^ 

2.  What  Hay  Be  Shown  under  Denials  of  Title  —  a.  Under  Gen- 
eral Denial  —  Personal  Property.  —  Where  the  right  to  recover 
depends  upon  the  possession,  right  of  possession,  or  ownership  of 
personal  property,  the  adverse  party  may,  according  to  some 
authorities,  adduce  under  a  general  denial  any  evidence  which 
goes  to  defeat  the  claim. ^     Other  authorities  hold  that  where  an 

1.  McCormtck  Harvesting  Mach.  Co.  Minmsota,  —  Caldwell  v,  Bnigger- 
V.  Adele,  47  III.  App.  542;  Clay  v.  St.  man,  4  Minn.  276;  McClelland  v. 
Albans,  43  W.  Va.  539.    In  the  case    Nichols,  34  Minn.  176. 

first  cited  the  declaration  averred  thai  Mississippi,  —  Lake   v.   Hastings,  34 

the  plaintiff  was  the  oviner  and  pos-  Miss.  490. 

sessor  of  a  lot,  and  the  proof  was  that  Missouri,  —  Bond  v.  Long,   87  Mo. 

the  plaintiff  was  a  tenant  for  life  and  266;  Pulliam  v.  Burlingame,  8z  Mo.  iii; 

in  possession.    It  was  held  that  there  Youngv.  Glascock,  79  Mo.  575;  Westbay 

was  no  variance.  v.  Milligan,  74  Mo.  App.  179;  Pagh  v. 

Where  a  Complaint  Contains  AU  AUega-  Williamson,  61  Mo.  App.  165;  Thomas 

tions  IKeqaired  in  a  statutory  action  to  v,    Ramsey,  47  Mo.    App.    84;    Stern 

recover  possession  of  real   estate,  all  Auction,  etc.,  Co.  v.  Mason,  16  Mo. 

proof  required  to  establish  title  under  App.  473. 

these  allegations  is  relative  to  an  issue  Montana,  —  Staubach  v.  Rezford,  3 

formed  by  a  denial  of  the  complaint.  Mont.  565;    Driscoll  v,  Dunwoody,   7 

Miles  V,  Lingerman,  24  Ind.  385.  Mont.  394. 

2.  Russell  V,  Bradley,  47  Kan.  438.  Nebraska.  —  Jenkins  v.  Mitchell,  40 
8.  Jones  v,  Rahilly,  16  Minn.  320.  Neb.  664. 

4.  Sullivan  v,  Dunphy,  4  Mont.  499.        New  York,  —  Field  t/.  Knapp,  108  N. 
In  a  PartitioiL  Prooeeding,  where  the    Y.  87;  Allis  v.  Leonard,  46  N.  Y.  688; 

husband  of  a  cotenant  pleads  a  sole  Ely  v,  Ehle,  3  N.  Y.  506;  Schoenrock 

seizin  in   himself,   the    plaintiff   may  v.  Farley,  49  N.   Y.   Super.   Ct.  303; 

show  that  the  defendant  entered  as  the  Brevoort  v,  Brevoort,  40  N.  Y.  Super, 

tenant  of  all  the  cotenants.    Alexander  Ct.  211;  Jacobs  v,  Remsen,  (Supm.  Ct. 

V,  Gibbon,  118  N.  Car.  797.  Gen,  T.)  12  Abb.  Pr.  (N.  Y.)390;  Robin- 

5.  Grinstead  c^..  Phoenix  Nat.  Bank,  son  v.  Frost,  14  Barb.  (N.  Y.)  536: 
(Ky.  1898)  44  S.  W.  Rep.  952;  Outcalt  Beaty  v,  Swarthout,  32  Barb.  (N.  Y.) 
V,  Durling,  25  N.  J.  L.  443;  Robinson  293;  Brown  v.  Elliott,  4  Daly  (N.  Y.) 
V.  Fitch,  26  Ohio  St.  659;  Gordon  v,  329;Edgerly  v.  Bush,  16  Hun(N.  Y.)8o. 
Harper,  7  T.  R.  12;  Bamford  v.  Baron,  United     States,  —  Schulenberg      v, 

2  T.  R.  594.  note  a\  Biddulph  v,  Ather,  Harriman,  21  Wall.  (U.  S.)  58. 

3  Wils.  C.  PI.  23;  Blackham's  Case,  i  Under  a  General  Denial  in  SepUria  the 
Salk.  290;  Basset  t'.  Maynard,  Cro.  Eliz.  defendant  may,  in  a  case  where  de- 
819.  livery  of  property  to  the  plaintiff  was 

6.  California,  —  Wetmore  v,  San  necessary  to  vest  title  in  him,  show 
Francisco,  44  Cal.  294.  that  no  such  delivery  took  place.  Cald- 

lowa,  —  Gaskell  v,  Patton,  58  Iowa    well  v.  Bruggerman,  4  Minn.  370. 
163.  Property  Hot  in  Poeieiiioa  of  Pir|y 
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allegation  of  ownership  or  of  the  right  to  immediate  possession 
in  the  plaintiff  is  material,  it  cannot  be  disproved  under  a  general 
denial,  but  that  all  of  the  plaintiff's  allegations  should  be  specific- 
ally denied.* 

Seal  Proporty.  —  Any  facts  which  show  the  nonpossession  of  real 
property  by  the  plaintiff  may,  when  the  fact  of  possession  is  the 
gist  of  the  action,  be  shown  under  a  general  denial.*  So  the 
defendant  may  put  in  evidence  any  facts  showing  that  the  title 
or  right  of  possession  of  real  property  is  not  in  the  plaintiff  when 
such  title  or  right  of  possession  is  the  gist  of  the  action.' 

b.  Under  General  Issue— Eeai  Property.  —  Where  the  right 
of  possession  of  real  property  is  the  gist  of  the  action  the  defend- 
ant may,  at  common  law,  under  a  plea  of  the  general  issue,  show 

Charged. — Where  an  action  was  brought        Waiyer.  —  Where  an  answer  is  de- 

to  recover  damages  for  the  destruction  fective  because  of  a  failure  to  deny  an 

of  the  plaintiff's  carriage  by  an  omni-  allegation  of  the  right  to  immediate 

bus  belonging  to  the   defendants,  the  possession  of   personal   property,   the 

latter  were  permitted  under  a  general  defect  is   waived  when  no  attempt  is 

denial  to  show  that  the  omnibus  was  made  to  take  advantage  thereof  before 

at   that  time  leased  to  another.     Hurt  or  at  the  trial,  but  the  case  is  tried  at 

V.   New  Orleans,  etc.,   R.   Co.,  4   La.  though  the  right  to  the  possession  were 

Ann.   261.     And  to  the  same  effect  is  put  in  issue  by  ihe  answer.     Hall  v. 

Ponlchartrain  R.  Co.  v,  Hetrne,  2  La.  Southern  Pac.  Co.,  (Ariz.  1899)  57  Pac. 

Ann.  129,  in  which  rase  the  owners  of  Rep.  617. 

a  steamer  who  were  sued  for  services  8.  Uttendofifer  i^.  Saegers,  50  CaL  496; 
rendered  to  it  were  permitted  under  a  Steeple  v.  Downing,  60  Ind.  478;  Wood- 
general  denial  to  show  that  when  the  ruff  v.  Garnor,  20  Ind.  174:  Hutchinson 
services  were  rendered  the  boat  was  v,  Chicago,  etc.,  R.  Co.,  41  Wis. 
chartered  to  a  stranger.  541. 

Ownership  in  Another.  —  Where  pos-        8.  Colman  v,  Clements,  23  Cal.  245; 

session  of  personalty  is  the  gist  of  an  Bird   v,   Lisbros,   9  Cal.    i;  Wicks  v, 

action  the  defendant  may,  under  a  gen-  Smith,   18  Kan.  508;  Hill  v,  Bailey,  8 

eral  denial,  show  that  at  the  beginning  Mo.  App.  85;  Staley  v.  Housel,  35  Neb. 

of  suit  the  plaintiff  had  no  title  to  the  160;  Raynor  v,  Timerson,  46  Barb.  (N. 

subject-matter  of  the  action  or  that  the  Y.)  518:  Benton  v.   Hatch,  43  Hun  (N. 

ownership    was    in     a    third    person.  Y.)  142;  Hutchinson  v,  Chicago,  etc., 

Thomas  v.  Ramsey,  47  Mo.  App.  84.  R.  Co.,  41  Wis.  541;  Lain  v,  Shepard- 

1.  Hall  V.  Southern  Pac.  Co.,  (Ariz,  son,  23  Wis.  224. 
1899)  57  Pac.  Rep.  617;  St.  Louis,  etc..        Title  Out  of  PlalntiiF.  —  Under  a  gen- 

R.  Co.   V,   Hechi,  38   Ark.  357;  Shirk  eral  denial   in  ejectment   title  out  of 

V.  Williamson,  50  Ark.  562;  Dyson  v.  the  plaintiff  at  the  institution  of   suit 

Ream,  9  Iowa  51;  Draper  v,  Richards,  may  be  shown.     Raynor  v,  Timerson, 

20  La.  Ann.  306;  Wells  v,  St.  Dizier,  46  Barb.  (N.  Y.)  518. 
9  La     Ann.    119;    Citizens*   Bank    v.        Advene  Possession.  —  A  general  denial 

Maureau,  37  La.  Ann.  857.  of  the  plaintiff's  title  suffices  for  the 

Trespass.  —  Where  the  defense  in  an  admission  of  evidence  of  an  adverse 

action  of  trespass  is  that  ihe  property  possession  for  the  statutory  period  in 

did  not  belong  to  the  plaintiff,  but  be-  any  case  where  the  title  to  land  is  in 

longed   to  the  defendant,  the  answer  dispute,  because  this  will  not  only  bar 

must  set  up  such  facts  before  the  de-  the  remedy,  but  may  establish  a  title 

fendant  can  be  allowed  to  prove  them  in    the  defendant   which    will   conclu 

on  the  trial.  Dyson  z^.  Ream,  9  Iowa  51.  sively  negative  any  ownership  in  the 

A  Mortgagor  Sued  in  Assumpsit  for  a  plaintiff.     Hill  z\  Bailey,  8  Mo.  App.  85. 
debt  secured  by  the  mortgage  cannot        Title  Is  Put  in  lisiie  under  a  general 

under  a  general  denial  show  that  he  is  denial  where  a  complaint  in  an  acdon 

no  longer  the  owner  of  the  property  for  damages  to  real  properly  alleges 

mortgaged.  Citizens'  Bank  v.  Maureau,  the  plaintiff's  title  in  fee.     Hutchinson 

37  La.  Ann.  857,  v.  Chicago,  etc.,  R.  Co.,  41  Wis.  541. 
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title  in  himself  or  in  some  person  under  whose  authority  he  acts ;  ^ 
but  where  the  common  law  has  been  changed  or  modified  by 
statute  or  rules  of  court,  evidence  disproving  the  possession  or 
right  of  possession  of  the  plaintiff  cannot  be  admitted  under  a 
plea  of  the  general  issue,  and  defenses  of  that  character  must  be 
specially  pleaded.* 

Personal  Proporty.  —  Where  property  in  personalty  is  the  gist  of 
the  action  the  defendant  may,  at  common  law,  show  property  in 
himself  under  a  plea  of  the  general  issue,'  but  where  the  com- 
mon law  is  changed  or  modified  a  defense  of  want  of  property  in 
the  plaintiff  must  be  specially  pleaded.^ 

3.  Burden  of  Proo£  —  The  Burden  of  Proof  of  AdTono  Poneeilon  is  on  one 
pleading  it  in  opposition  to  a  legal  title,  the  presumption  being 

1.  Arkansas,  —  Sl  Louis,  etc.,  R.  Co.  seizin  he  cannot  prove  thai  he  has  sab- 

V,  Hecht,  38  Ark.  357.  sequently  been  deprived  of  it  by  a  con- 

Florida,  —  Neal  v,  Spooner,  20  Fla.  veyance  to  a  third  person.    Warren  v, 

38;  Home  V.  Carter,  20  Fla.  45;  Co£fee  Miller,  38  Me.  108. 

V,  Groover,  20  Fla.  64;   Weiskoph  v.  The  fact  that  pending  suit  the  title 

Dibble,  18  Fla.  22;  Wade  v.  Doyle,  17  to  the  land  and  the  right  of  possession 

Fla.  522.  have  passed  from  the  plaintiff  and  be- 

^af»/.  —  Warren  v.  Miller,  38  Me.  come  vested  in  the  defendant  cannot  be 

108.  shown ;  such  a  defense  m ust  be  specially 

Michigan,  —  Miller  v.  Beck.  68  Mich,  pleaded,  not  in  bar  of  the  suit  generally, 

76;  Rawson  v,  Finlay,  27  Mich.  268.  but  in  bar  of  its  further  prosecution. 

Missouri,  —  Davis  v,  Peveler,  65  Mo.  Leavltt  v.  School  Dist.  No.  19,  78  Me. 

189.  574;  Parlin  v,  Haynes,  5  Me.  178. 

New  Hampshire,^  Murray  v,  Web-  Title  Acquired  Pending  Suit.  —  Under 

ster,  5  N.  H.  391.  a  plea  of  the  general  issue  a  defense  of 

New  Jersey,  —  Hetfield  v.  Central  R.  an  outstanding  title  purchased  by  the 

Co.,  29  N.  J.  L.  571;  ;  Todd  v.  Jack-  defendant  in  a  real  action  from  a  third 

son,  26  N.  J.  L.  525.  person  after  institution  of  suit  cannot 

Virginia,  —  Callison  v,  Hedrick.  15  be  shown.     Clark  v,  Pratt,  55  Me.  546. 

Gratt.  (Va.)  244.  3.  i  Chitty  on  Pleading  (i6th  Am. 

England,  —  Argent  v,  Durrant,  8  T.  ed.)  535.     See  also  article  Trespass, 

R.  403;  Dodd  V,   Kyffin,  7  T.  R.  350;  post,  p.  780. 

Johnson  v,  Howson,  2  M.  &  R.  226,  17  3.  McLean  County  Coal  Co.  v.  Long, 

E.  C.  L.  302.  91  III.  617;  Outcalt  V,  Durling,  25  N. 

In  an  Aetion  of  Trespais  the  defendant  J.  L.  443. 

may  show  title  in  himself  or  in  a  third  Ko   Ught   to   Poiseifion.  —  Where  a 

person,  or  that  the  defendant  entered  right  to  immediate  possession   is  the 

by  command  of  a  third  person  who  had  gist  of  the  action  it  may  be  shown 

title,  but  under  such  an  issue  the  de-  under  a  plea  of  not  guilty   that  the 

fendant  cannot  prove  title  in  a  stranger  plaintiff  has  no  right  to  possession  of 

under  whom  he  does  not  justify.    Todd  the  property.    Gibson  v,  Mozier,  9  Mo. 

V.  Jackson.  26  N.  J.  L.  525.  256. 

under  the  Oeneral  line  in  Qeotmpnt  4.  Robinson  t^.  Hartridge,  13  Fla.  501; 
the  defendant  may  show  title  in  him-  Outcalt  v.  Durling,  25  N.  T.  L.  443; 
self  by  proof  that  the  property  was  pur-  Vernon  v,  Shipton,  2  M.  &  W.  9;  Bar- 
chased  at  an  execution  sale  under  ton  v.  Brown,  5  M.  &  W.  298. 
judgment  and  execution  against  the  Trover.  —  In  Florida  a  plea  of  the 
plaintiff.  Davis  v.  Peveler,  65  Mo.  general  issue  in  an  action  of  trover 
189.  does  not  put  in  issue  the  plaintiff's  title 

ITndera  Plea  of  the  Ooneral  Inne  in  a  to  the  goods,  and  the  defendant  can- 
Writ  of  Entry  the  tenant  may  prove  a  not  avail  himself  of  a  defense  denying 
title  to  show  that  the  demandant  was  the  property  or  right  of  possession  in 
never  seized  as  alleged  in  the  declara-  the  plaintiff.  Robinson  v,  Hartridge,  13 
tion,  but  when  he  cannot  disprove  such  Fla.  501.    See  also  article  Trover,  post. 
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that  possession  follows  the  legal  title.  ^  Thus,  where  property 
in  personalty  is  alleged  in  a  plea  to  be  in  a  stranger,  the  burden 
of  proof  is  on  the  party  so  pleading  it ;  *  but  where  the  plea  not 
only  avers  property  in  a  stranger,  but  expressly  disaffirms  and 
traverses  the  allegations  of  property  of  the  plaintiff  in  the  declara- 
tion, the  onus  of  proving  property  in  himself  is  thrown  upon  the 
plaintiff.' 

4.  Tarianoes  —  a.  In  General.  —  It  is  well  settled  that  allega- 
tions of  title  are  material  in  actions  respecting  personalty  as  well 
as  in  those  concerning  realty,  and  when  made  must  be  strictly 
proved,  any  material  variance  between  the  allegations  and  the 
proof  thereof  being  fatal. ^ 

1.  Nashville,   etc.,   R.  Co.  v.  Ham-  New   KTfi.— Wilbur    v.    Brown,    3 

mond,  104  Ala.  191;  Steed  v.  Knowles,  Den.  (N.  Y.)  356;  Graney  v,  Berrie,  31 

97  Ala.  573;  McConnell  v.  Day,  61  Ark.  N.  Y.  App.  Div.  285. 

464;    Brown  v,  Bocquin,  57  Ark.  97;  Ohio,  —  Robinson  v.   Fitch,  26  Ohio 

State  V,  Vincennes  university,  5  Ind.  Si.  659;  Satchell  v.  Doram,  4  Ohio  St. 

77:  Pope  V.Jackson,  65  Me.  162;  Moul-  542. 

ton  V,  Bird,  31  Me.  296;  Weeping  Water  Pennsylvania.  — Campbell  v.  Wasser- 

V,  Reed,  21  Neb.  261.  man,  9  Pa.  Co.  Ct.  381;  Darlington  v. 

In   PofMiiory   Aotioni.  —  Where    the  Painter,  7  Pa.  St.  473. 

possession  of  the  plain ti£f  is  admitted  South  Carolina,  —  Hobbs    v.   Beard, 

by  the  pleading,  the  burden  of  proof  43  S.  Car.  370. 

in  a  possessory  action  is  on  the  defend-  Texas.  —  Willis  v.  Hudson,  63  Tex. 

ant  to  show  title  in  himself.    Tison  v,  678. 

Broward,  17  Fla.  465.  And  see  generally  article  Variances. 

0.  Scott  V,  Hughes,  9  B.  Mon.  (Ky.)  Allegations  <Kf    Title  Kot  Snrplnsago. 

X04;  Hobbs  V,  My  res,  i  B.  Mon.  (Ky.)  •—  Allegations    of    title     upon    which 

241.  the  right  to  recover  depends  must  be 

8.  Scott  V,  Hughes,  9  B.  Mon.  (Ky.)  proved,  and  cannot  be  rejected  as  sur- 

104.               *  pi  usage;  and  if  the  claim  is  too  large, 

4.  Alabama, — Wharton  v.  King,  69  or  the  statement  is  unnecessarily  par- 
Ala.  365;  Milhouse  v,  Weeden,  57  Ala.  ticular,  the  plaintiff  is  not  released  from 
502;  Williams  v.  Hatch,  38  Ala.  338.  strict  proof  merely  because  it  is  induce- 

Georgia,  —  Northwestern   Fertilizing  ment.    Beadsworth  v,  Torkington,  i  Q. 

Co.    V,  Atlanta    Nat.    Bank,   80    Ga.  B.  782,  41  E.  C.  L.  775. 

629.  Examples  of  Variance.  —  In  an  action 

Illinois,  —  Gridley    v.   Blooming  ton,  of  trover  where  ownership  was  alleged 

68  111.  47.  in  one  person,  proof  that  another  was 

Indiana,  —  Indianapolis,  etc.,  R.  Co.  such  person's  sleeping  partner,  offered 

V,  Center  Tp.,  143  Ind.  63.  for  the  purpose  of  showing  that  the  aU 

Iowa,  —  Burns  v,  Iowa   Homestead  leged  owner  had  no  right  to  sell,  was 

Co.,  48  Iowa  279.  held  to  be  inadmissible  on  the  ground 

Kentucky,  —  Grinstead    v.    Phoenix  of  variance.     Derby  v.  Gallup,  5  Minn. 

Nat.  Bank,  (Ky.  1898)  44  S.  W.  Rep.  119. 

952.  Seizin  in  fee  and  possession  of  land 

Michigan,  —  Hubbard   v.  Long,  105  alleged  are  not  proved  by  evidence  of 

Mich.  442;  Bolton  v.  Manistee,  etc.,  R.  possession  under  claim  of  title  founded 

Co.,  95  Mich.  202;  Monaghan  v.  Agri-  upon  a  deed  not  emanating  from  the 

cultural  F.  Ins.  Co.,  53  Mich.  238;  Lull  source  of  title,  and  not  traced  down  to 

V,  Davis,  I  Mich.  77.  a  person   so  claiming  title.     Lull   v. 

Minnesota,  —  Derby    v,    Gallup,    5  Davis,  i  Mich.  77. 

Minn.  119.  Where  the  demandants  in  a  real  ac* 

New  Hampshire.  —  Great   Falls  Co.  tion   declared   upon    a    seizin    within 

V.   Worster,   15   N.   H.  412;  Exeter  v,  twenty  years  before  the  institution  of 

Odiorne,  i  N.  H.  232.  their  suit,  it  was  held  that  the  allegation 

New  Jersey,  —  Outcalt  v.  Durling,  25  was  material  and  that  to  entitle  them 

N.  J.  L.  443.  to  recover  they  must  prove  a  seizin 
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etncral  and  fl^Mftl  Bights.  —  An  allegation  of  a  general  right  will 
not  be  sustained  by  proof  of  a  special  right.  ^ 

Proof  of  OwnonUp  of  Proporty  in  another  than  the  party  in  whom 
ownership  is  alleged  constitutes  a  material  variance.'  And  it 
has  been  held  that  an  allegation  of  absolute '  title  as  owner  or 

within  that  period.    Exeter  v.  Odiorne,  the  sill  of  the  dam.    The  evidence  es- 

I  N.  H.  232.  tablished  the  fact  that  he  neither  owned 

Ezampleo  of  Proof  Hold  to  Bo  Ho  Vari-  nor  possessed  such    an  interest,   but 

aaeo. —  In  Grinstead   v.  Phoenix  Nat.  that  he  had  only  a  right  or  property  in 

Bank,  (Ky.  1898)  44  S.  W.  Rep.  952,  such  surplus  of  the  waters  of  the  stream 

suit  was  instituted  by  an  administratrix  rising  above  the  bottom  of  a  plate  on 

to  recover  a  deposit  of  money  standing  the  dam  as  should  remain  after  the  de- 

on  the  boulcs  of  the  defendant  to  the  fendant  had  used  a  full  supply  for  his 

credit  of  her  decedent  at  the  date  of  his  purposes.    The  variance  was  held  to 

death.    The  answer  admitted  the  de-  be  fatal. 

posit,  but  alleged  that  it  did  not  belong  Where  a  petition  in  an  action  for 

to  the  decedent  in  his  individual  ca-  damages  by  reason  of  breach  of  cove- 

pacity,  but  as  manager  for  his  brother,  nant  of  warranty  alleged  that  the  plain- 

and  the  proof  showed  that  the  deposit  tiff's  paramount  interest  was  acquired 

belonged  to  such  brother  as  manager  by  purchase  and  conveyance  from  one 

for  a  firm  of  produce  brokers.    There  party,  and  the  proof  showed  a  convey- 

was  held  to  be  no  material  variance  be-  ance  from  another  party,  it  was  held 

tween  allegation  and  proof.  that  there  was  a  variance.     Burns  v. 

Where  there  are  two  counts    in   a  Iowa  Homestead  Co.,  48  Iowa  279. 

declaration,  the  first  of  which  does  not  Where  an  answer  avers  that  children 

aver  the  source  of  the  plainiiffs'  title,  hold  land  by  virtue  of  a  community 

but    alleges    that    they    are    absolute  rightof  their  mother,  evidence  that  they 

owners,  and  the  second  count  alleges  hold  by  right  of  a  separate  estate  of 

that  they  are  the  absolute  owners,  but  their  mother  is  inadmissible.    Walker 

derive  title  through  a  will,  it  is  not  v.  Houston,  (Tex.  Civ.  App.  1895)  29 

erroneous  to  admit  evidence  that  the  S.  W.  Rep.  1139. 

property  was  on  land  deeded  to  them,  Gonoral   and  flpooial  Ownenhip.  —  In 

since  a  deed  would  be  admissible  under  Robinson  v.  Fitch,  26  Ohio  St.  659,  the 

the  first  coufit.     Monaghan  v,  Agricul-  plaintiff  claimed  in  bis  petition  to  have 

tural  F.  Ins.  Co.,  53  Mich.  238.  a  special  interest  in  some  elephants. 

When  a  party  declares  on  a  seizin  in  The  defendant  assumed  that  he  was 

fee  there  is  no  variance  if  he  shows  confined  to  this  claim,   and   that  his 

title  to  an  undivided  part  of  the  prop-  rights  were  thereby  limited  to  those  of 

erty.     Great  Falls  Co.  v,  Worster,  15  an  owner  of  a  special  interest  or  prop- 

N.  H.  412.  erty,  and  contended  that  the  petition 

Where  the  plaintiffs  alleged  title  in  did  not  state  facts  sufficient  to  entitle 

fee  simple  and  a  right  to  the  possession  the  plaintiff  to  recover  on  the  ground 

of  land,  and  then  set  forth  a  title  as  re-  of   such    special    ownership.     It    ap- 

matndermen  under  a  deed  executed  by  peared,  however,  that  the  plaintiff  was 

the  common  source  of  title,  there  was  the  general  owner  of  the  property  and 

held  to  be  no  variance  in  the  proof  that  entitled  to  its  immediate  possession, 

the  plaintiffs  were  heirs  at  law  of  such  and  the  court  held  that  he  should  not 

person.     Hobbs  v.   Beard,  43  S.  Car.  be  prejudiced  by  having  erroneously 

370.  denominated  th£  character  of  his  title 

1.  Satchell  v.  Doram,  4  Ohio  St.  542;  or  ownership. 

Darlington  v.  Painter,  7  Pa.  St.  473.  2.  Wharton  r.   King,    69  Ala.   365; 

Ezampleo  of  Variaaco.  —  An  allegation  Northwestern  Fertilizing  Co.  v,  Atlanta 

of  a  right  of  way  in  the  plaintiff  varies  Nat.   Bank,   80  Ga.  629;    Gridley    v, 

materially  from  proof  of  user  by  con-  Bloomington,  68  111.  47;  Hubbard  v, 

sent.     Bolton  v  Manistee,  etc.,  R.  Co.,  Long,  105  Mich.  442, 

95  Mich.  202.  Ownor  and  Tonant.  —  Where  a  declara- 

In  Wilbur  v.  Brown,  3  Den.  (N.  Y.)  tion  alleged   that  the  defendant  was 

356,  the  plaintiff  claimed  a  right  to  so  the  possessor,  owner,  and  occupier  of 

much  of  the  waters  of  a  stream  and  certain  premises,  and  the  proof  showed 

dam  as  might  rise  above  the  bottom  of  that  the  premises  were  occupied  by  a 
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mortgagee  is  not  supported  by  showing  a  title  in  any  other 
capacity.* 

b.  Joint  and  Several  Titles.  —  Where  a  joint  freehold  or 
a  joint  ownership  is  alleged,  proof  of  a  several  freehold  in  the  one 
case*  or  of  ownership  by  one  in  the  other •  is  a  fatal  variance. 

c.  Legal  and  Equitable  Titles.  —  It  has  been  held  that 
where  there  is  an  allegation  of  a  legal  title  proof  of  one  that  is 
merely  equitable  is  a  fatal  variance.^ 

tenant  of  the  defendant,  the  variance  that  one  defendant  owned  three  and 

was  fatal.     Gridley  v,  Bloomington,  68  the  other  defendant  one,  and  it  was 

111.  47.  held  that  if  there  was  a  variance  be- 

Aetnal  Poii«Mion  Coupled  with  Intareit.  tween  the  declaration  and  proof  it  was 

—  Where  the  plaintiff  in  an  action  of  cured  by  reason  of  the  reference, 
trespass  avers  generally   property   in        Dlicontiniianoe  aa  to  One  Partj.  —  In 

himself,  there  is  no  variance  when  the  Chicago,  etc.,   R.  Co.  v,  Todd,  91  111. 

proof  shows  actual  possession  coupled  70,   the  declaration   alleged    that    the 

with  an  interest,  though  the  absolute  plaintiffs  were  lessees  in  possession  of 

property  is  in  a  third  party.     Outcatt  a  mill  destroyed  by  the  negligence  of 

V,  Durling,  25  N.  J.  L.  443.  the  defendant.     The  case  was  discon- 

Where  Property  Is  Allogod  to  Belong  to  tinued  as  to  one  of  the  plaintiffs,  and 

a  Married    Woman,  evidence  showing  the    declaration   was  left  unchanged, 

that  it  is  either  the  common  property  The  proof  showed  that  a  person  not  a 

of  herself  and  husband  or  the  separate  party  and  the  remaining  plaintiff  were 

property  of  her  husband  constitutes  a  the  lessees  and  owners  of  the  property 

fatal  variance.     Galveston,  etc.,  R.  Co.  mentioned   in   the  declaration.     This 

V.   Becht,  (Tex.  Civ.  App.  1893)218.  was  held  to  be  a  fatal  variance  between 

W.  Rep.  971.  allegation  and   proof  which  of  itself 

But  where  a  complaint  alleged  owner-  was  sufficient  to  authorize  a  reversal  of 

ship  and  possession  of  a  lot  of  land  it  the  judgment. 

was  held  that  there  was  no  fatal  vari-        4.  Stout  v,  McPheeters,  84  Ind.  585; 

ance  when  the  evidence  showed  that  Hunt  v,  Campbell,  83  Ind.  48;  Groves 

the  plaintiff  and  his  wife  were  seized  in  r.  Maries,  32  Ind.  319;  Rowe  v.  Beckett, 

fee  as  tenants  by  the  entirety.     Graney  30  Ind.  154;  Stehman  v.  GruU,  26  Ind. 

V.  Berrie,  31  N.  Y.  App.  Div.  285.  436;  Emerson  v.  At  water,  7  Mich.  12. 

1.  Campbell  v,    Wasserman,  9  Pa.        Whero  Absoluto  Ownership  of  Penon- 
Co.  Ct.  381.  alty  in  a  party  is  alleged,   eiridence 

Where  the  only  title  which  the  com-  showing  that  he  holds  a  lien  thereoo 

plainant  alleges  is  a  title  as  mortgagee,  varies  materially  from  the  allegation, 

but  the  proof  shows  that  he  has  parted  Knowlion  v.  Lendrum,  54  Iowa  756. 

with  his  title  as  mortgagee,  and  that  if  But  see  Loeb  v.  Chur,  (Supm.  Ct.  Gen. 

he  has  any  right  to  relief,  it  is  in  the  T.)  6  N.  Y.  Supp.  296,  in  which  case 

character  of  purchaser  of  the  mortgage  the  ownership  of  stock  was  alleged,  and 

title,  there  is  a  fatal  variance  between  the  proof  showed  that  the  stock  was 

allegations   and    proof.     Williams    v.  held  as  security  for  a  debL     It  was 

Hatch,  38  Ala.  338.  held  that  there  was  no  material  vari- 

2.  Williams  v.  Holmes,  2  Wis.  129.  ance,  for  the  reason  that  a  party  claim- 
8.  Chicago,  etc.,  R.  Co.  v.  Todd,  91  ing  the  right  to  possession  of  property 

111.  70;  Chicago,  etc.,  R.  Co.  v.  Rolvinlc,  as  owner  has  a  right  to  show  any  facts 

31  111.  App.    596;  American    Bank  r.  which  will  defeat  the  claim  of  any  one 

Campbell,  34  Mo.  App.  45,  holding  that  attacking  his  right  to  possession.   "  He 

where  the  petition  alleges  a  joint  owner-  is  not  bound  to  set  out  the  evidence  of 

ship  and  the  evidence  shows  a  partner-  his  title.     All  that  he  is  bound  to  do 

ship  the  variance  is  fatal,  because  the  is  to  claim  the  title  —  to  claim  the  right 

laws  governing  partnership  and  those  of    possession   by  his  pleading — and 

applicable  to  joint  ownership  are  dif-  then  when  his  title  is  attacked  to  prove 

ferent;  Moulton  v,  Moore,  56  Vt.  700,  any  facts  which  will  justify  the  con- 

in   which    case    the  defendants   were  elusion  that  he  is  either  the  owner  or 

charged  as  joint  owners  of  four  cows  entitled  to  the  possession  of  the  prop- 

and  it  appeared  from  a  referee's  report  erty."    And  to  the  same  effect  is  Curtis 
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d.  Waiver  of  Objection  for  Variance.  —  Objection  on 

the  ground  of  variance  between  an  allegation  of  ownership  and 
the  proof  cannot  be  made  for  the  first  time  in  the  appellate 
court.* 

e.  Avoiding  Variance  by  Amendment.  —  In  order  that  a 
fatal  variance  between  pleading  and  proof  may  be  avoided,  it  is 
within  the  discretion  of  the  court  to  permit  the  amendment  of 
allegations  respecting  title,  provided  the  amendment  when  made 
does  not  introduce  a  new  cause  of  action ;  and  the  ruling  of  the 
trial  court  in  this  regard  will  not  be  disturbed  unless  a  clear 
abuse  of  discretion  is  shown.* 

X  IVBTBUCTIOHB  TO  JuBISB.  —  Where  the  right  alleged  depends 
upon  ownership •  or  possession,  adverse  or  otherwise,*  a  mixed 

v.  Mohr,  i8  Wis.  615.  wherein  an  alle-  plaintiff  in  the  money,  whereupon  the 

gation  that  the  plaintiff  was  the  owner  parties  named  made  themselves  parlies 

of  a  note  was  supported  by  proof  show-  plaintiff,  joining  the  original  plaintiff 

ing  that  he  held  it  as  collateral  security  in  an  amended  original  petition  sub- 

for  an  amount  due  on  other  notes.  stantially  repeating  the  allegations  of 

1.  Sheppard  v.  Newhall,  (C.  C.  A.)  54  the  original  petition  and  alleging  that 
Fed.  Rep.  306.  they  jointly  owned  the  money.     It  was 

2.  Keck  V.  State,  t2  Ind.  App.  119;  held  that  there  was  not  a  new  suit 
Avery  v.  New  York  Cent.,  etc.,  R.  Co.,  which  would  necessitate  serving  the 
X06  N.  Y.  142;  Robbins  v,  Harris,  96  defendant  with  a  legal  notice  before  he 
N.  Car.  557;  Miller  v.  Pollock,  99  Pa.  could  be  compelled  to  answer.  Evers- 
St.  802;  Morales  v,  Fisk,  66  Tex.  189.  berg  v.  Miller,  (Tex.  Civ.  App.  1900) 
And  see  article  Amendments,  vol.  i.  p.  56  S.  W.  Rep.  223. 

577.  Striking  Ofat  Allegation  of  Absolato 
Amondmenti  Introdudng  Few  Cause  of  Ownership.  —  Where  a  complaint  was 
Action.  —  In  Robbins  v.  Harris.  96  N.  amended  by  striking  out  the  word 
Car.  557,  the  complaint  alleged  that  the  "  absolute  "  before  the  wotd  *'  owner," 
plaintiff  was  the  owner  of  an  undivided  but  no  showing  was  made  by  the  de- 
one-fifth  of  a  piece  of  land  which  de-  fendanfs  which  indicated  that  they 
scended  to  her  from  her  father;  but,  were  in  anywise  injured  by  the  am«nd- 
finding  herself  unable  to  recover  the  ment,  the  appellate  court  refused  to 
one- fifth  share  demanded,  she  asked  disturb  the  decision  of  the  trial  court, 
leave  at  the  trial  to  amend  so  as  to  in-  Keck  v.  State,  12  Ind.  App.  119. 
elude  a  share  coming  to  her  from  two  8.  Anderson  v.  Patrick,  7  How. 
deceased  sisters,  and  permission  so  (Miss.)  351;  White  v.  Brown,  (Supm. 
to  amend  was  refused.  On  appeal  it  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  282, 
was  held  that  the  amendment  was  prop-  in  which  latter  case  it  was  said  that 
erly  disailovred,  as  it  would  have  intro-  the  question  whether  a  person  is  a  bona 
duced  a  new  cause  of  action  and  fide  owner  and  holder  of  a  chose  in  ac- 
changed  the  essential  nature  of  the  tion  is  a  question  of  law. 
controversy  as  prosecuted  up  to  the  4.  Alabama.  —  Rivers  v.  Thompson, 
trial.  43  Ala.  633;  Benje  ».  Creagh,  21  Ala. 
Where  a  petition  alleged  seizin  and  151;  Herbert  7/.  Hanrick,  16  Ala.  581; 
possession  in  the  plaintiff,  an  amend-  Kennedy  v.  Townsley,  16  Ala.  239; 
ment  asserting  a  title  in  the  estate  of  a  Brown  v»  Lipscomb,  9  Port.  (Ala.) 
decedent  in  his  possession  as  ad  minis-  472. 

trator  was  held  to  be  an  assertion  of  a  California,  —  Thomas    v.    England, 

different  right  and  a  new  cause  of  ac-  71  Cal.  456. 

tion.     Morales  v,  Fisk.  66  Tex.  189.  Connecticut.  —  Merwin  v.   Morris,  71 

Adding  Parties. —  In  an  action  to  re-  Conn.  555. 

cover   money    alleged    to    have    been  Georgia,  —  Paxson  v.  Bailey,  17  Ga. 

placed  in  the  hands  of  the  defendant  600:  Beverly  v.  Burke,  9  Ga.  440. 

by  one  of  the  plaintiffs  the  answer  set  Illinois,  —  Truesdale  v.  Ford,  37  111. 

up  that  others  were  interested  with  the  210. 
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question  of  law  and  fact  arises,  and  the  jury  should  be  told  what 
constitutes  possession  or  ownership  in  law  and  instructed  to 
determine  from  the  evidence  whether  such  facts  exist  as  con- 
stitute possession.^ 

lATading  Province  of  Jury.  —  It  is  erroneous  for  the  judge  to  invade 
the  province  of  the  jurors  by  directing  them  as  to  the  fact  of 
possession.' 


Indiana,  —  Wiggins  v,  HoUey,  ii 
Ind.  2. 

Kentucky,  —  Adams  v,  Tiernan,  5 
Dana  (Ky.)  394;    Dubois   v,   Marshall, 

3  Dana  (Ky.)  336;  Layson  v,  Galloway, 

4  Bibb  (Ky.)  100. 
Maine,  —  Eaton   v,   Jacobs,    52   Me. 


All.  Rep.  343;  Cunningham  v,  Patton, 
6  Pa.  St.  355;  Hatch  v.  Smith,  4  Pa.  St. 
109;  Jones  V.  Porter,  3  P.  &  W.  (Pa.) 
132;  McMasters  v.  Bell,  2  P.  &  W.  (Pa.) 
180;  Nickle  V.  McFarlane,  3  Watts 
(Pa.)  165. 

South  Carolina,  —  Lyles  v.  Roach,  30 


445;  Gardner  v,  Gooch,   48   Me.   487;    S.   Car.    291;    Rogers    v.    Madden,   2 


Kiosell  V,  Daggett.  11  Me.  309. 

Maryland,  —  Keener  v,  Kaufman,  16 
Md.  296. 

Michigan,  —  Sauers  v,  Giddings,  90 
Mich.  50;  McCall  v.  Wells,  55  Mich. 
171. 

Mississippi,  —  Magee  v,  Magee,  37 
Miss.  T38;  Grafton  v,  Grafton,  8  Smed. 
&  M.  (Miss.)  77. 

Missouri. — Harper  v,  Morse,  114 
Mo.  317;  Bompart  v,  Stumpff,  40  Mo. 
446;  Macklot  V,  Dubreuil,  9  Mo.  477, 
43  Am.  Dec.  550. 

New  Jersey,  — Johnston  v,  Fitzgeorge, 
50  N.  J.  L.  470;  Den  v.  Sinnickson,  9 
N.  J.  L.  149;  Todd  V,  Jackson,  26  N.  J. 
L.  525. 

New  York. — Gross  v,  Welwood,  90 
N.  Y.  638;  Bowie  v,  Brahe,  3  Duer  (N. 
Y.)35;  Clapp  V,  Bromagham,  9  Cow. 
(N.  Y.)53o;  Bissing  v.  Smith,  85  Hun 
iN.  Y.)  564;  Jackson  v.  Joy,  9  Johns.  (N. 
Y.)i02;  Frier  zf.  Jackson,  Sjohns.  (N.Y.) 
495;  Van  Gorden  v.  Jackson,  5  Johns. 
OS.  Y.)  440;  Jackson  v.  Striker,  i 
Johns.  Cas.  (M.  Y.)  284. 

Otegon,  —  Altschul  v,  O'Neill,  35 
Oregon  202. 


Bailey  L.  (S.  Car.)  321;  Harrington 
V,  Wilkins,  2  McCord  L.  (S.  Car.) 
289. 

Vermont.  —  Adams  v,  Fullam,  43  Vt. 
592;  Townsend  v.  Downer,  32  Vt.  183; 
Hall  V.  Dewey,  10  Vt.  593;  Stevens  v. 
Dewing,  2  Aik.  (Vt.)  112. 

IVisconsin.  —  Ayers  v.  Reidel,  84 
Wis.  276;  Hacker  v.  Horlemus,  69  Wis. 
280;  Mcpherson  v,  Featherstone,  37 
Wis.  632;  Whitney  v,  Powell,  2  Pin. 
(Wis.)  115. 

England,  —  Peaceable  v.  Read,  i 
East  568;  Kingston  v.  Horner,  i  Cowp. 
102. 

1.  Paxson  V.  Bailey,  17  Ga.  600; 
Gardner  v.  Gooch,  48  Me.  487:  Magee 
V.  Magee,  37  Miss.  138;  Harper  v. 
Morse,  114  Mo.  317;  Mason  v.  Ammon, 
117  Pa.  St.  127;  Groft  v.  Weakland,  34 
Pa.  St.  304;  Logan  v.  Friedline,  (Pa. 
1888)  14  Atl.  Rep.  343. 

Where  there  Is  No  Conflict  of  Evidenoe, 
and  where  the  facts  are  undisputed 
adverse  possession  is  purely  a  question 
of  law.     Bowie  v.   Brahe,  3  Duer  (N. 

Y.)  35. 

2.  Dubois  V.  Marshall,  3  Dana  (Ky  ) 


Pennsylvania,  —  Collins  v.  Lynch,  157  336;  Boogher  v.    Neece,    75   Mo.  383; 

Pa.  St.  246;  Mason  v.  Ammon,  117  Pa.  Barnes  v.  Light,  ti6  N.  Y.  34;  Jackson 

St.  127;  Thompson  v.  Kauffelt,  no  Pa.  v.  Joy,  9  Johns.  (N.  Y.)  102;  Nickle  v, 

St.  209;  Grofi.  V,  Weakland,  34  Pa.  St.  McFarlane,  3  Watts  (Pa.)  165;  Adams 

304;  Logan  V,  Friedline,  (Pa.  1888)  14  v,  Fullam,  43  Vt.  592. 
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1.  In  General^  745. 

2.  Parties y  746. 

3.  Declaration  or  Complaint^  746. 

4.  Plea  or  Answer  —  Set-off y  746. 

n.  FiVAL  Actions  fob  Evabihq  Payment,  746. 

1.  In  General^  746. 

2.  Parties^  747. 

3.  Declaration  or  Complaint ^  747. 

4.  Necessity  for  Recovery  of  Amount  of  Penalty  y  748. 

in.  ACTIOKS  FOB  EXACTIHe  TJlTLAWFTIL  OB  EXCESSIVE  TOLL,  748. 

1.  /«  General^  748. 

2.  Juris  diction  y  749. 

IV.  Suits  to  Ehjoih  Collection  of  Toll,  749. 

1.  In  General y  749. 

2.  P leadings y  750. 

3.  C£?j/J,  750. 

y.  MAiTDAinrs  TO  Compel  Sttpebyisobs  to  Fix  Bates,  750. 

CROSS-REFERENCES. 

See  also  article  TURNPIKES,  and    the  General   Index   to  this 
work. 

I  Actions  to  Becoveb  Tolls— 1.  In  OeneraL  —  There  is  a 
conflict  of  authority  on  the  question  whether  a  turnpike  company 
may  resort  to  an  action  to  recover  tolls  for  the  use  of  its  road. 
In  some  cases  it  is  held  that  no  implied  promise  to  pay  tolls 
arises  from  the  use  of  the  road,  and  that  where  the  charter  of  the 
company  or  the  general  law  in  relation  to  turnpikes  provides  a 
remedy  for  collection  of  tolls  by  closing  the  gates  until  they  are 
paid,  or  by  an  action  for  a  penalty  for  fraudulently  passing  the 
gate,  such  remedy  is  exclusive,  and  an  action  of  assumpsit  does 
not  lie.*  But  where  there  is  an  express  undertaking  to  pay  tolls, 
the  company  may  maintain  an  action  to  recover  them ;  *  and  in 

1.  Chestnut   Hill   Turnpike    Co.    v,  cannot  be  stopped  for  nonpayment  of 

Martin,    12    Pa.   St.    361 ;    Dorman   v,  toil,  the  law  will  imply  in  such  a  case  a 

Pittsburgh,  etc.,  Turnpike  Road  Co.,  promise  to  pay  which  will  sustain  an 

3   Watts   (Pa.)  126;   Huntington,  etc.,  action.     Hopkins  v.  Stockton,  2  W.  & 

Turnpike  Co.  v.  Brown,  2  P.  &  W.  (Pa.)  S.  (Pa.)  163. 

462;  Kerr  V.  Sharpsburg,  etc..  Turnpike  2.  Beeler    v,     Pittsburgh    Farmers' 

Road,  17  Pa.  Co.  Ct.  659;  Centre  Turn-  Turnpike  Road  Co.,   14   Pa.   St.   162. 

pike  Co.  V.  Smith,  12  Vt.  212.  And  see  Dorman  v,   Piitsburgh,  etc., 

Slnoe  a  Carrier  of  the  United  SUtee  MaU  Turnpike  Road  Co.,  3  Watts  (Pa.)  126. 

745  Volume  XXI. 


Penal  Aotioni  TOLLS*  for  STadlng  PayawBt 

a  number  of  cases  it  has  been  held  generally  that  tolls  may  be 
recovered  in  an  action  of  assumpsit  or  debt.^ 

2.  Partief.  —  An  action  to  recover  tolls  should  be  brought  in 
the  name  of  the  company  or  of  the  officer  whose  duty  it  is  to 
receive  them.* 

3.  Declaration  or  Complaiiit.  —  In  jurisdictions  where  no  promise 
to  pay  tolls  is  implied  from  the  mere  use  of  the  road,  a  declara- 
tion or  complaint  in  an  action  to  recover  tolls  must  show  that 
there  was  an  agreement  to  pay  them.' 

4.  Plea  or  Answer  —  Set-off  —  The  defendant  in  an  action  to 
recover  tolls  cannot  plead  as  a  defense  that  the  plaintiff's  toUgate 
obstructs  a  highway  intersecting  the  turnpike,*  nor  that  the  turn- 
pike has  not  been  constructed  or  kept  in  repair  as  required  by 
the  plaintiff's  charter.^  It  seems,  however,  that  he  may  plead  a 
set-off  based  on  overpayment  of  tolls  to  the  plaintiff  before  the 
institution  of  the  suit ;  ®  but  where  the  plaintiff  company  is  under 
sequestration,  a  set-off  based  on  a  loan  to  it  made  before  the 
sequestration  and  before  the  right  to  tolls  accrued  cannot  be 
allowed,'^ 

n.  Pehal  Actions  fob  EvABina  Patxeht  —  1.  In  OeneraL  — 
The  proper  method  of  enforcing  the  statutory  penalties  for  evad- 

1.  Chesley  v.  Smith,  i  N.  H.  20,  307;  Kerr  v,  Sharpsburg,  etc.,  Turnpike 
holding  thai    the  authority   given   to    Road,  17  Pa.  Co.  Ct.  659. 

lurnpike  companies  to  slop  and  detain  In  Indiana  a  complaint  in  the  nature 

travelers  until  the  tolls  were  paid  was  of  a  common  count  in  assumpsit,  with 

merely  a  cumulative  remedy,  and  that  the  averment  added  that  the  plaintiff 

the   rentor  of  a   turnpike  gate  might  had  complied  with  all  the  laws  of  the 

maintain  assumpsit  in  his  own  name  state   requisite  to  enaole  it  to  collect 

to  recover  tolls  from  a  person  who  had  toll,  was  held  to  be  sufficient  as  against 

been  permitted  by  mistake  to  pass  the  a  demurrer.    Patterson  e'.  Indianapolis, 

gate,  in  the  belief  that  he  was  exempt  etc..  Plank  Road  Co.,  56  Ind.  20;  New 

from   tolls;  Ayres  v.  Turnpike  Co.,  9  Albany,  etc.,  Plank  Road  Co.  v.  Lewis, 

N.  J.  L.  33,  holding  that  an  action  of  49  Ind.  161.     In  the  latter  case  the  first 

debt  in  a  justice's  court,  and  of  as-  paragraph  of  a  complaint,  based  on  a 

sumpstt  in  the  higher  courts,  may  be  contract  for  the  payment  of  tolls  alleged 

maintained    by   a   turnpike   company  to  have  been   made    with   the    secre- 

to  recover  tolls;  Nicholson  v.  Williams-  tary  and  treasurer  of  the  company,  was 

town,  etc..  Turnpike  Co.,  28  N.  J.  L.  held  to  be  fatally  defective  for  failure 

142;  Evans   v.   New  Brunswick,   etc.,  to  show  that  the  company  was  a  party 

Turnpike  Co.,  59  N.  J.  L.  3;  Peacock  to  the  agreement,  or  that  the  secretary 

V.  Harris.  10  East  104.  had  power  to  make  the  contract,  or  that 

2.  In  Pennsylvania,  under  the  Act  of  he  agreed  to  do  anything  on  his  part  as 
June  13,  1836,  the  commissioner  of  a  consideration  for  the  agreement;  but 
roads  was  held  to  be  the  proper  party  another  paragraph  of  the  same  corn- 
to  bring  such  action.  Hopkins  v,  plaint,  which  was  in  the  nature  of  a 
Stockton,  2  W.  &  S.  (Pa.)  163.  common  count  in  assumpsit,  was  held 

Where  a  Turnpike  Bead  Is  nnder  8e-  to  be  sufficient, 

qnettration  at  the  time  when  its  right  to  4.  Ayres  v.  Turnpike  Co.,  9   N.  J. 

tolls  accrues,  an  action  to  recover  the  L.  33. 

tolls  must  be  brought  In  the  name  of  6.  Stults    v.    East    Brunswick,   etc., 

the  company,  and  not  in  the  name  of  Turnpike  Co.,  48  N.  T.  L.  596. 

the  sequestrator.     Beeler  r.  Pittsburgh  6.  Little    v.    Danville,    etc..    Plank 

Farmers',  etc.,  Turnpike  Road  Co.,  14  Road  Co.,  18  Ind.  86. 

Pa.  St.  162.  7.  Beeler    v,    Pittsburgh    Farmers, 

3.  Russell  V,  Muldraugh's  Hill,  etc.,  etc..  Turnpike  Road  Co.,  14  Pa.  St. 
Turnpike    Road   Co.,   13   Bush  (Ky.)  162. 
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ing  payment  of  tolls  depends  upon  the  practice  of  the  jurisdic- 
tion  in  which  the  case  arises.^ 

2.  Partief.  —  An  action  to  recover  the  statutory  penalty  for 
evading  the  payment  of  toll  should  be  brought  in  the  name  of 
the  company  owning  the  road,*  and  this,  according  to  some 
decisions,  without  regard  to  the  fact  that  the  corporation  has 
leased  a  portion  of  its  road.' 

3.  D^laration  or  Complaint  —  The  averments  of  the  declaration 
or  complaint  must  be  sufficient  to  show  a  violation  by  the  defend- 

1.  See  generaUy  article  Penalties  traveler  for  "  running "  a  tollgate  on 
AND  Penal  Actions,  vol.  i6,  p.  229.  the  road. 

In  Michigan,  under  How.  Stat.,  §  8428  Snitt  in  Hame  of  Corporation.  —  In 
(Comp.  Laws,  §  9797).  a  suit  to  recover  Michigan^  by  Act  1851,  §  47,  it  is  pro- 
the  penalty  for  passing  a  (ollgate  with-  vided  that  such  penalties  '*  may  be 
out  paying  toll  is  properly  in  assump-  sued  for  and  recovered  by  such  corn- 
sir.  Canal  St.  Gravel-Road  Co.  v.  pany,"  and  In  i hat  state  suits  for  pen- 
Paas,  95  Mich.  372.  allies  have  always  been  brought  in  the 

Indiana  —  Jnzisdiction*  —  In    Morton  name  of    the    corporation,    the    right 

Gravel  Road  Co.  v,  Wysong,  51  Ind.  4,  seeming  never  to  have  been  questioned. 

it  was  held  that  the  action  for  the  re-  Canal  St.  Gravel-Road  Co.  v.  Paas,  95 

covery   of    tolls    or   for  ihe  statutory  Mich.  372. 

penalty  for  not  paying  them  is  a  civil  8.  Monterey  Plank-road  Co.  v.  Cham- 
action,  and  when  brought  before  a  jus-  berlain,  33  N.  Y.  46;  Monterey,  etc., 
lice  of  the  peace  must  be  brought  in  a  Plank- road  Co.  v.  Chamberlain,  32  N. 
justice's  court  of  the  township  in  which  Y.  659,  in  which  latter  case  it  was  said: 
the  defendant  resides,  unless  within  "  So  long  as  the  road  is  in  existence, 
one  of  the  exceptions  contained  in  the  and  the  corporation  is  entitled  lo  exer- 
statute  relating  to  the  jurisdiction  of  cise  its  franchises,  it  is,  in  judgment  of 
justices.  But  by  amendment  to  the  the  law,  the  injured  party,  when  its 
statute  in  1885  (Horner*s  Stat.  Ind.,  gates  are  forcibly  or  fraudulently 
J$  1441)  it  was  provided  that  an  action  passed,  to  evade  the  payment  of  toll, 
of  debt  for  the  recovery  of  a  penalty  It  matters  not  what  arrangement  may 
in  favor  of  toUroad  companies  may  exist  between  the  corporation  and  a 
be  prosecuted  in  any  township  of  third  person,  as  to  the  disposition  of  or 
the  county  where  the  offense  was  interest  in  the  tolls  demandable  for  the 
committed.  use  of  its   road.     Its    right  of  action 

Criminal  Frooeontion.  —  In  Massachu-  against  the  wrongdoer  depends  upon 

j^//j  it  was  held  in  1849  that  since  the  no  such  consideration." 

Revised  Statutes,  chapter  39,  and  chap-  ITeoessity  for  Proof  of  Plaintiib'  Bight 

ter  133,  section   14    an   action  on  the  to  Constmot  Boads  and  Gates.  —  Inanac- 

case  would  not  lie,  even  though  the  cor-  tion  by  a  tollroad  company   in  a  jus- 

poration  was  created  before  the  passage  tice's  court  to  recover  a   penalty  for 

of  the  Revised  Statutes:  but  that  the  passing  its  toUgate  without   payment 

only  remedy  was  by  a  criminal  prose-  of  toll,  proof  that  the  plaintiff  is  a  cor- 

cution.     Gilmore    v.    Skiff,    4    Cush.  poration  and  in  possession    and  that 

(Mass.)  503.  the   defendant   incurred    the     penally 

2.  Canal  St.  Gravel-Road  Co.  v.  will  be  sufficient  to  show  the  plaintiffs' 
Paas,  95  Mich.  372;  Monterey  Plank-  right  to  maintain  the  action,  and  it 
Road  Co.  V.  Chamberlain,  33  N.  Y.  need  not  prove  its  right  to  enter  and 
46;  Monterey,  etc.,  Plank-Road  Co.  v.  construct  the  road  and  tollgates.  Fre- 
Cham berlain,  32  N.  Y.  659;  Com.  v.  donia,  etc..  Plank  Road  Co.  v.  Wait,  27 
Metzger.  6  Kulp  (Pa.)  408.  Barb.  (N.  Y.)  214. 

Action  by  Assignee. -—In  Clow  v.  Van  Bight  to  (tuition  Plaintiff's  Corporate 

Loan,  4  Hun  (N.  Y.)  184,  it  was  held  Eziitonee.  —  It  has  been  held  that  in  an 

that  a  person  who  had  purchased  the  action  to  recover  a  penalty  for  forcibly 

rights  and   franchises  of  an  original  and   illegally   passing    a    tollgate  the 

turnpike  company  might  maintain  an  validity  of  the  corporate  existence  of 

nction    in  *his   own    name  against  a  the  plaintiff  cannot  be  questioned  by 
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ant  of  the  statute  under  which  the  action  is  brought.^  If  the 
action  is  based  on  the  defendant's  refusal  to  pay  toll,  the  declara- 
tion need  not  allege  that  he  passed  the  tollgate ;  nor  is  such  a 
declaration  defective  for  failure  to  set  out  instances  of  fraud  by 
the  defendant,  where  it  is  alleged  that  he  refused  to  pay  toll  with 
intent  to  defraud  the  company.* 

4.  Necessity  for  Becovery  of  Amount  of  Penalty.  —  In  an  action 
to  recover  a  penalty  of  a  fixed  amount,  and  that  alone,  as  in  the 
case  of  an  action  to  recover  a  penalty  for  illegally  passing  a  toll- 
gate  without  paying  toll,  the  plaintiff  must  recover  the  amount 
of  the  penalty  in  order  to  be  entitled  to  judgment;  the  rule  that 
a  plaintiff  is  in  any  event  entitled  to  recover  the  amount  tendered 
and  brought  into  court  by  the  defendant  does  not  apply  in  such 
actions.' 

lU  Actions  fob  Exactino  TJitlawful  ob  Excessive  Toll  — 
1.  In  General  —  A  traveler  who  has  been  compelled  to  pay  toll 

the  defendant.  Canal  St.  Gravel-Road  for  the  statutory  penalty,  it  W^as  held 
Co.  V.  Paas,  95  Mich.  372.  that  upon  appeal  to  the  Circuit  Court 
1.  Approved  Precedent.  —  In  Detroit,  the  plaintiff  might  be  permitted  to 
etc.,  Ptank-road  Co.  v.  Mahoney,  68  amend  his  declaration  by  setting  out 
Mich.  265.  the  declaration,  which  was  the  time  when  the  defendant  became 
held  to  be  sufficient,  alleged  that  the  indebted  for  the  penalty  and  the  cir- 
ptaintifT  was  engaged  in  operating  a  cumsiances  under  which  he  forcibly 
plank  road  running  from  the  city  of  and  fraudulently  passed  the  gate. 
Detroit,  in  Wayne  county,  to  Saline,  Pleading  and  !^oof.  —  Where  the  com- 
in  Washtenaw  county,  in  the  state  of  plaint  alleged  that  at  each  lime  the  de- 
Michigan,  and  collecting  tolls  due  for  fendant  ran  through  the  gate  the  keeper 
travel  thereon  at  a  certain  tollgate  by  of  the  gate  was  in  attendance  and  ready 
it  maintained  on  said  road  in  the  city  to  receive  (he  toll,  which  the  defendant 
of  Detroit:  and  that  on  Octpber  1. 1886.  well  knew,  but  he  refused  to  pay  toll, 
the  defendant,  with  a  carriage  drawn  and  the  proof  showed  that  the  defend- 
by  a  horse,  was  then  and  there  travel-  ant  in  every  instance  stopped  before 
ing  over  and  upon  said  plank  road,  and  the  gate  and  informed  the  gatekeeper 
was  liable  to  pay  to  the  plaintiff  certain  that  he  refused  to  pay  toll  because  the 
toll  by  such  travel,  and  did  then  and  company  was  not  legally  entitled  to 
there,  though  requested  by  the  plaintiff  demand  it,  it  was  held  that  there  was 
to  pay  the  same,  refuse  to  pay  said  toll,  no  varia  nee.  Siipp  v.  Spring  Mill,  etc., 
and  did  not  pay  the  same,  but,  against  Gravel  Road  Co.,  54  Ind.  16. 
the  order  of  the  plaintiff,  did  then  and  2.  Hunter  v.  Burnsville  Turnpike 
thereforcibly  and  illegally  pass  through  Co.,  56  Ind.  213. 

with  said  horse  and  carriage  the  toll-        3.  Canastota,  etc..  Plank  Road  Co. 

gate  of  the  plaintiff  so  maintained  in  v.    Parkill,    50   Barb.  (N.  Y.)  601,  the 

the   city  of    Detroit,    contrary   to   the  court  saying:  **  The  object  of  making 

statute,   etc.;  by  means  whereof,  and  and   proving   the   tender  was  only  to 

by  force  of    How.   Stat.  Mich.,  c.  96,  establish  that  the  plaintiffs  are  not  en- 

17,   29,   the    defendant    then    and  titled  to  anything,  in  the  kind  of  action 


there    became    liable    to    pay  to   the  which  they  have  brought.     It  may  well 

plaintiff  the   sum    of   twenty-five  dol-  be,  if  the  plaintiffs  are  defeated  in  (his 

lars.  action,  that  they  will  be  entitled  to  the 

Amendment.  —  In   Canal   St.  Gravel-  amount  tendered,   in  an  action  to  re- 

Road  Co.  V.  Paas,  95  Mich.  372,  which  cover  the  toll  for  passing  the  gate;  and 

was  an  action  to  recover  the  statutory  in  such  an  action  the  defendant  would 

penalty  for  passing  a  tollgate  without  be  estopped  by  the  tender  from  setting 

paying  toll,  where  the  declaration  in  up  that  no  toll  was  due.     But  not  so 

the  justice's  court  was  oral,  on  the  com-  here.     The   plaintiffs   must,  recover  a 

mon  counts  in  assumpsit  and  specially  full  penalty  or  nothing.'* 
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contrary  to  law  may  recover  the  money  paid  in  an  action  of 
assumpsit ;  ^  or  if  the  statute  imposes  a  penalty  for  exacting 
excessive  toil,  he  may  sue  to  recover  such  penalty.* 

2.  JurisdiotioiL  —  Justices'  courts  have  been  held  to  have  juris- 
diction of  actions  to  recover  penalties  for  collecting  excessive  toll 
where  the  amount  in  controversy  does  not  exceed  their  jurisdic- 
tional limit,  and  where  the^  legality  of  the  toll  is  not  in  question.' 

IV.  Suits  to  Enjoih  Collectioh  op  Toll  —  1.  In  General  — 
A  turnpike  company  may  be  enjoined  from  further  collection  of 
tolls  on  a  showing  that  it  has  exacted  payment  thereof  without 
lawful  authority,'^  or  that  its  road  has  not  been  completed  as 
required  by  its  charter,*  or  that  such  road  is  out  of  repair,®  or 

1.  Centre  Turnpike  Co.  v.  Smith,  12  Ezdnsive  Joriadiction  of  Cirenit  Court. 
Vt.  212,  per  Redfield,  J.,  obiter^  citing  —  In  California^  where  the  pleadings 
Fearnley  v,  Morley,  5  B.  &  C.  25,  11  E.  present  the  question  whether  the  toll 
C.  L.  137.  IS  legal,  the  action  must  be  brought  in 

2.  Penal  Action.  —  Where  a  statute  the  Circuit  Court.  Culbertson  z/.  Kine- 
makes  it  an  offense  for  the  keeper  of  a  van,  68  Cal.  490. 

tollgate  to  exact  tolls  after  an  order  The  Supreme  Court  Has  Vo  Jurisdietion 

that  the  gate  be  thrown  open,  a  party  in   California^  either  on  appeal  or  on 

who  has  been  compelled  to  pay  is  not  certiorari,  of  judgments  of  the  County 

limited  to  a  single  penalty,  but  may  Court  imposing  a  fine  for  unlawfully 

recover  a  separate  penalty  for  each  and  demanding  and  receiving  toll,  where 

every  offense;   and   all   the  penalties  no  question  is  made  as  to  the  jurisdic- 

may  be  recovered  in  one  action.    Suy-  lion  of    the    court  below.     People  %\ 

dam  V.  Smith,  52  N.  Y.  383.  Johnson,  30  Cal.  98. 

In  Evans  v.  Newkirk,  3  N.  J.  L.  26,  4.  State  v,  Hannibal,  etc.,  Gravel 
it  was  held  that  a  person  who  was  Road  Co.,  138  Mo.  332. 
wholly  exempt  from  payment  of  tolls  Action  by  Private  ^tiien.  —  A  suit  to 
by  reason  of  passing  to  or  from  his  enjoin  a  turnpike  company  from  col- 
common  business  could  not  sue  for  the  lecting  tolls  may  he  instituted  by  a 
penalty  given  by  statute  for  delaying  private  citizen.  Louisville,  etc..  Tum- 
or hindering  travelers  or  teceiving  pike-Road  Co.  z/.  Boss.  (Ky.  1898)  44  S. 
more  toll  than  that  allowed  by  law,  but  W.  Rep.  981;  Fitzgibbon  v.  La  Com- 
must  pursue  his  common-law  remedy,  pagnie,  etc.,  12  Quebec  Super.  Ct.  409. 

Proieoation  for  Xisdemeanor  under  Ten-  Contra^  Roberts  v,  Columbia,  etc.,  Turn- 
neisee  Statute. — In  Tennessee  it  has  been  pike  Co.,  98  Tenn.  133. 
held  that  a  turnpike  company  incor-  6.  Freeholders  v.  Red  Bank,  etc., 
porated  under  a  special  act  may  be  in-  Turnpike  Co.,  18  N.  J.  Eq.  91,  holding 
dieted  for  collecting  tolls  contrary  to  that  where  the  charter  of  a  turnpike 
the  provision  of  such  act  by  virtue  of  company  provides  that  it  may  take 
Code  1884,  §  5347  (Annot.  Code  1896,  tolls  on  a  certain  portion  of  its  road 
§  6437),  which  provides  that  when  the  when  such  portion  is  finished,  and  a 
performance  of  any  act  is  prohibited  by  county  bridge  forms  a  part  of  such 
statute,  and  no  penalty  for  the  viola-  portion,  the  county  is  entitled  to  an  in- 
tion  of  the  statute  is  imposed,  the  do-  junction  to  prevent  the  company  from 
ing  of  such  act  is  a  misdemeanor.  In  taking  the  tollsonthat  part  of  the  turn- 
such  a  case  the  company  cannot  set  up  pike  next  to  the  bridge  until  such 
the  defense  that  the  act  complained  of  bridge  is  acquired  by  the  company  in 
is  lawful  under  a  general  statute  en-  the  manner  prescribed  by  law. 
acted  subsequently  to  the  enactment  6.  Atty.-Gen.  v.  Vaughan  Road  Co., 
of  the  special  act  under  which  it  is  in-  21  Can.  Sup.  Ct.  631. 
corporated,  where  there  is  nothing  to  Where  Turnpike  Hai  Been  Abandoned, 
show  that  it  has  accepted  the  provisions  —  Where  township  supervisors  have 
of  the  general  act  and  operated  under  repaired  and  maintained  as  a  county 
it.  Nashville,  etc..  Turnpike  Co.  v,  road  an  abandoned  turnpike,  under 
State,  96  Tenn.  249.  Act  Pa.  April  5,  1870,  P.  L.  48,  equity 

8.  Brown  v.  Rice,  52  Cal.  489.  will  enjoin  another  duly  incorporated 
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that  its  charter  has  expired  by  limitation.  ^ 

2.  Pleadin^^  —  Tho  Biu  must  show  by  its  averments  that  the 
defendant  company  has  no  lawful  right  to  collect  the  tolls  against 
which  injunction  is  sought.^  If  the  complainant  is  a  private 
person,  it  must  also  be  made  to  appear  that  he  suffers  a  special 
injury  different  from  that  suffered  by  the  general  public,'  and 
that  the  remedy  at  law  is  inadequate.* 

An  Aniwer  which  bases  the  defendant's  right  to  collect  tolls  on  a 
particular  statute  must  show  by  its  averments  that  the  require- 
ments of  such  statute  have  been  complied  with.^ 

3.  Costs.  —  Where  it  was  shown  that,  pending  a  suit  to  enjoin 
the  collection  of  toll  on  the  ground  that  the  road  was  out  of 
repair,  the  defendant  had  repaired  the  road  and  put  it  in  proper 
condition  at  great  expense,  the  injunction  was  refused,  but  costs 
were  taxed  against  the  defendant. • 

y.  Mandamus  to  Compel  Supebvisobs   to  Fix  Bate&  —  In 

California  the  board  of  supervisors  of  a  county  may  be  com- 
pelled by  mandamus  to  fix  rates  of  toll  upon  application  of  a 
tollroad  company  whose  road  is  located  within  the  county.^ 

turnpike  company  from  charging,  tak-  Haw  Creek  Turnpike  Co.,  91  Ind.  186, 

ing,  or  collecting    tolls  for  travel   on  a  complaint  which  did  not  aver  that 

such  turnpike  road  until  it  shall  have  the  tollgates  were  closed,  or  that  the 

paid  to  the  plaintififs  all  sums  of  money  plaintififs  were  prevented  from  passing 

with   interest,   and   for  all  labor,  ex-  over  the  road  without  the  payment  of 

pended  on  such  road.     Schload  v.  Clay,  toll,  but  merely  averred  that  toll  had 

etc..  Turnpike  Co.,  192  Pa.  St.  40.  been  demanded,  was  held  to  be  insuffi- 

Statutory  Bomedy  Ezolnsive.  —  As  the  cient. 

general  ^X^ak-xodL^  \9.vi  oi  Pennsylvania  8.  Sidener  v.   Haw  Creek  Turnpike 

gives  a  special  legal  remedy  for  throw-  Co.,  91   Ind.  186;  Schall  v.  Nusbaum, 

ing  open  the  turnpikes  or  tollgates  that  56  Md.  512. 

are  not  kept  in  repair,  a  bill  in  equity  4.  Kellett  v.   Clayton,   99  Cal.   210. 

for  an  injunction  to  restrain  the  com-  See  also  article  Injunctions,  vol.  10, 

pany    from    collecting   toll    until    the  p.  918  et  seq, 

proper  repairs  are  made  will  not  lie.  6.  String  v,  Camden,  etc..  Turnpike 

Com.   V.  Wellsboro,  etc.,   Plank-Road  Co.,   57  N.  J.  Eq.  227. 

Co.,  35  Pa.  St.  152.  6.  People    v.     Grand    Rapids,    etc., 

Private  Person  Cannot  Sue.  —  In  Shew-  Plank  Road  Co.,  67  Mich.  5. 

maker  z/.  Mack  ville,  etc.,  Turnpike  Co.,  7.  Stony  Hill  Turnpike  Road  Co.  v. 

(Ky.  1896)  35  S.  W.   Rep.  1040,  it  was  Placer  County,  88  Cal.  632;  Volcano 

held  that  a  private  cilizen  had  no  right  Cafion  Road  Co.  v.  Placer  County,  88 

to  enjoin  a  turnpike    company    from  Cal.  634. 

collecting  tolls  on  the  ground  that  the  Legality  of  Company's  Inoorporation. — 

road  was  out  of  repair.  On  a  proceeding  to  compel  supervisors 

1.  People  V,  Davidson,  79  Cal.  166.  to  fix  rates  of  toll,  the  question  whether 

2.  For  Averments  Held  to  Be  Sufflcient,  the  tollroad  company  is  legally  incor- 
see  People  v.  Anderson,  etc..  Road  Co  ,  porated  or  owns  the  road  cannot  be  in- 
76  Cal.  190;  Louisville,  etc..  Turnpike-  quired  into.  Volcano  Cafion  Road  Co. 
Road  Co.  V,  Boss,  (Ky.  1898)44  S.  W.  s/.  Placer  County,  88  Cal.  634;  Weaver- 
Rep.  981;  People  V,  Grand  Rapids,  etc.,  ville,  etc.,  Wagon  Road  Co.  v.  Trinity 
Plank  Road  Co.,  67  Mich.  5;  Lucas  v.  County,  64  Cal.  69.  But  see  People 
Smithfield  Turnpike,  etc.,  Co.,  36  W.  v.  Volcano  Canyon  Toll  Road  Co.,  xoo 
Va.  427.  Cal.  87;  Truckee,  etc..  Turnpike  Road 

Ininffloient  Complaint.  —  In  Sidener  v,    Co.  v,  Campbell,  44  Cal.  89. 
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TRADEMARKS  AND  TRADE  NAMES. 

By  Sidney  R.  Perry. 

L  KsoiSTSATioir,  752. 
n.  Suits  fob  InniHOEXEirT  ahd  Avalooous  Wbohos^  752. 

1.  Nature  and  Form  of  Remedy^  752. 

2.  jurisdiction,  753. 

a.  Federal  Courts,  753. 

b.  State  Courts,  754. 

3.  Parties,  7^5. 

a.  Plaintiff,  755. 

(i)  Ownership,  Title,  and  Interest,  755. 
(a)  In  General,  755. 
(^)  Assignees,  756. 
(c)  Partnerships,  756. 
{d)  Trade  Unions,  756. 
(2)  Joinder,  757. 
h.  Defendant,  758. 

4.  Actions  at  Law,  75S. 

5.  Suits  in  Equity,  760. 

a.  Bill,  760. 
(i)  For  Infringement  of  Trademark,  760. 

2)  For  Use  of  Name,  761. 

3)  For  Fraudulent  and  Unfair  Competition,  76a. 

4)  Multifariousness,  762. 

b.  Demurrer,  762. 

c.  Plea  or  Answer,  763, 

751  Volnmc  XXI. 


t 


B^glstraUon.  TRADEMARKS.  Suits  for  Infringemnt. 

d.  Raising  Question  of  Fraud  or  Deceit  of  Plaintiffs  763. 

e.  Establishment  of  Rights  at  Law^  764. 

f.  Preliminary  Injunctions^  764. 

g.  Hearing  and  Determination^  767. 
^-   judgment  and  Decree  —  Permanent  Injunction^  768. 

i)  Granting  or  Denying  Injunction^  768. 

2)  NaturCy  Scope,  and  Requisites^  769. 
/.  Accounting,  770. 
y.   Costs,  772. 
k.  Appeal,  773. 

Ill   CBIMIKAL    PBOSEGTTTIONS    AKD  PEHAL  ACTIOirS  FOB  COVHTEB^ 

FEITINe,  774. 

1.  Under  Federal  Statutes^  774. 

2.  Under  State  Statutes,  774. 

L  Beoistbatioh.  —  The  discretion  of  the  commissioner  of 
patents  in  refusing  to  allow  the  registration  of  a  trademark  under 
the  national  Registration  Act  *  is  not  subject  to  cojitrol  by  man- 
damus,* and  the  commissioner's  decision  in  a  controversy  between 
rival  applicants  is  not  appealable.' 

IL  Suits  fob  Infbinoeicent  and  Aitalooous  Wbohos  —  1. 
Nature  and  Form  of  Bemedy  —  Law  and  Equity.  —  The  right  to  adopt 
and  use  exclusively  a  symboj  or  device  distinguishing  the  goods 
or  property  made  or  sold  by  the  person  whose  mark  it  is  has  been 
long  recognized  by  the  common  law  and  the  chancery  courts  of 
England  and  the  United  States.  Accordingly,  whenever  this 
property  right  has  been  violated,  or  one  person  has  so  dressed  out 
his  goods  as  to  deceive  the  public  into  the  belief  that  they  axe 
really  the  goods  of  another  person  and  so  put  them  upon  the 
market,  to  the  manifest  injury  of  that  person  and  of  the  public, 
an  action  at  law  will  lie  for  damages ;  or,  to  save  a  multiplicity 
of  suits  and  prevent  irreparable  injury,  equity  will  restrain  the 
infringement  or  the  unfair  and  fraudulent  competition  and  give 
damages  for  past  wrongs.* 

1.  Act  Cong.  March  3,  1S81,  21  U.  S.  329,  12  Fed.  Cas.  No.  6,7x4.  See  also 
Stat,  at  L.  502,  c.  138.  Bradley  v,  Norton,  33  Conn.  157. 

2.  Seymour  r.  U.  S.,  2  App.  Cas.  (D.  FortheBasisofEqiiitabU Belief  and  the 
C.)  240.  See  also  U.  S.  v.  Marble,  3  grounds  for  the  exercise  of  this  juris- 
Mackey  (D.  C.)  32;  U.  S.  v.  Marble,  i  diction  in  traderoaric  and  analogous 
Macicey  (D.  C.)  284.  cases,  see  Am.  and  Eng.  Encyc.  of  Law, 

3.  Einstein  v,  Sawhill,  2  App.  Cas.  title  Trademarks^  and  see  also  the  fol- 
(D.  C.)  10.  lowing  cases:    Spieker    v.    Lash,    ro2 

4.  Derringer  v.  Plate,  29  Cal.  292;  Cal.  38;  Glen,  etc.,  Mfg.  Co.  v.  Hall, 
Handy  v.  Commander,  49  La.  Ann.  61  N.  V.  2,ity  reversing  (>  Lans.  (N.  Y.) 
1 119;  Stokes  V.  Landgraff,  17  Barb.  (N.  158;  McLean  v,  Fleming,  96  U.  S.  253; 
Y.)  608;  C.  F.  Simmons  Medicine  Co.  Osgood  v.  Allen,  Holmes  (U.  S.)  185, 
V.  Mansfield  Drug  Co.,  93  Tenn.  84;  18  Fed.  Cas.  No.  10,603;  Walton  v, 
Trade-Mark  Cases.  100  U.  S.  82;  Pills-  Crowley,  3  Blatchf.  (U.  S.)  440,  29  Fed. 
bury- Washburn  Flour  Mills  Co.  v.  Cas.  No.  17,133;  Coffeen  v.  Brunton,  4 
Eagle,  (C.  C.  A.)  86  Fed.  Rep.  608;  McLean  (U.  S.)  516,  5  Fed.  Cas.  No. 
Hostetter  v,  Vowinkle,  i  DiU.  (U.  S.)  2,946,  5  McLean  (U.  S.)  256,  5  Fed.  Cas. 
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Stotatory  ProTidoiii.  —  Congress  and  many  of  the  state  legislatures 
have  enacted  statutes  further  to  secure  these  rights,  but  the  legal 
and  equitable  remedies  are  common-law  rather  than  statutory,^ 
and  depend  upon  state  rather  than  national  laws.' 

2.  Jurisdiction  —  a.  Federal  Courts  —  independently  of  Begistra- 
tionAet.  —  The  principle  is  well  settled  that  the  rights  and  reme- 
dies pertaining  to  trademarks  generally  depend  upon  the  law 
of  the  states,  common  and  statutory,  and  not  upon  the  federal 
Registration  Act.  Property  in  trademarks  exists  apart  from  stat- 
utes regulating  their  registration,  and  their  validity  is  not  depend- 
ent upon  such  statutes  except  as  expressly  defined  thereby,* 
Therefore  where  the  necessary  diversity  of  citizenship  exists 
between  the  owner  of  the  trademark  and  the  infringer,  the  former 
is  entitled  to  invoke  the  jurisdiction  of  the  federal  courts  irre- 
spective of  his  statutory  right  under  the  registration  in  the  patent 
office,*  and  without  any  averments  showing  that  the  trademark 
was  entitled  to  registration.^ 

No.  3,947;  Manhattan  Medicine  Co.  v.  The  State  Btatntee  ProYiding  for  Begif- 

Wood,  4  Cliff.  (U.  S.)  461,  16  Fed.  Cat.  tration  may  be  said  in  general  to  be 

No.  9,026;    Delaware,  etc..  Canal  Co.  only  in  affirmance  of  the  common  law, 

V,  Clark,  7  Blatchf.  (U.  S.)  112,  7  Cos  and  do  not  take   away  common-law 

Manual  Trade  Mark  Cases  187,  7  Fed.  remedies.    The  remedies  given  by  the 

Cas.  No.   3,764,  aMftning  13  Wall.  (U.  statutes  are  either  merely  affirmatory 

S.)  311;  Leather  Cloth  Co.  v.  American  of  the  common  law  or  are  cumulative 

Leather  Cloth  Co.,  3  N.  R.  264,  4  De  G.  and  additional.     Derringer  v.  Plate,  29 

J.  &  S.   137,  33  L.  J.  Ch.  199,  10  Jur.  Cal.  292.     See  also  infra^  H.  2.  b.  State 

N.  S.  81,  9  L.  T.  N.  S.  558,  12  W.  R.  Courts,    and    see    the    various    state 

289;  Hall  V,  Barrows,  4  De  G.  J.  &  S.  statutes. 

150,  3  N.  R.  259,  33  L.  J.  Ch.  204,  10  Criminal  Proseeutioni  and  Penal  Aetions 

Jur.  N.  S.  55,  9  L.  T.  N.  S.  561,  12  have  been  added  as  a  further  remedy 

W.    R.    322;    Reddaway   v.    Bentham  or  protection  by  statutes  in  several  of 

Hemp  Spinning  Co.,  (1892)  2  Q.  B.  639;  the  states.    See  Derringer  v,  Plate.  29 

Edelsten  v,  Edelsten,  i  De  G.  J.  &  S.  Cal.  292.    And  see  infra.  III.  Criminal 

185,  9  Jur.  N.  S.  479,  7  L.  T.  N,  S.  768,  Prosecutions     and    Penal    Actions    fot 

II  W.  R.  328;  Seixow.  Provezende,  L.  Counterfeiting. 

R.  I  Ch.  195;  "  Singer  "  Mach.  Manu-  2.  Luyties  v,  Hollender,  21  Fed.  Rep. 

facturers  V.  Wilson,  47  L.J.  Ch.  481,  281.     %t^t9X^oinfra,\\.^,  Jurisdiction. 

3  App.  Cas.  376,  38  L.  T.  N.   S.  303,  8.  Trade-Mark  Cases,  100  U.  S.  82; 

26  W.   R.  664;  Farina   v,  Silverlock,  Hennessy  v,  Braunschweiger,  89  Fed. 

I  Kay  &  J.  509.  24  L.  J.  Ch.  632.  Rep.  664;  Moorman  v,  Hoge,  2  Sawy. 

Bestraining  Snit.  ~  A  person  charged  (U.  S.)  78,   17   Fed.   Cas.    No.  9.783; 

with  an  infringement  of  a  trademark  L.  H.  Harris  Drug  Co.  v.  Stucky,  46 

and  against  whom  an  action  is  threat-  Fed.   Rep.  624:   Battle  r.   Finlay,   50 

ened  and  about  to  be  commenced  can-  Fed.   Rep.   106;  Luyties  v.  Hollender, 

not  maintain  an  action  to  restrain  the  21    Fed.    Rep.    281;    Schumacher    v. 

commencement  of  such  threatened  ac-  Schwencke,  26  Fed.  Rep.  818. 

tion,  and  the  fact  that  an  injunction  4.  Hennessy  v.  Herrmann,  89  Fed. 

against  him  would  be  a  serious  injury  Rep.  669;  De  Kuyper  v.  Witteman,  23 

to  his  business  furnishes  no  justifica-  Fed.  Rep.  871;  La  Croix  v.  May,  15  Fed. 

tion  therefor.    Wolfe  v,  Burke,  56  N.  Rep.  236;   Battle  v.   Finlay,   50  Fed. 

Y.  115.    See  also  Hunt  v,  Maniere,  34  Rep.  106;  Trade- Mark  Cases,  100  U.  S. 

Beav.  157,  II  Jur.  N.  S.  28,  11  L.  T.  82;  U.  S.  v.  Roche,  i  McCrary  (U.  S.) 

N.  S.  469,  13  W.  R.  312.  385. 

1.  Shaver  v.  Shaver.  54  Iowa  208,  37  6.  Hennessy  r.  Braunschweiger,  89 

Am.   Rep.   194:  Smith  v.  Walker,  57  Fed.  Rep.  664. 

Mich.  456;  Trade-Mark  Cases,  100  U.  Allegations  of  Diverse  Oitisemdilp  Are 

S  82.    See  also  m/ra,  II.  ^,  Jurisdiction,  Bisendal  when  jurisdiction  is  involved 
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ITnder  Registration  Aot.  —  The  statutory  jurisdiction  of  the  federal 
courts  is  founded  upon  the  Act  of  Congress  of  i88i  which  author- 
izes the  registration  of  trademarks  and  the  bringing  of  suits  for 
their  protection  in  the  federal  courts/  but  does  not  take  away  or 
impair  the  jurisdiction  which  the  courts  of  the  several  states 
always  had  over  suits  for  infringements  of  trademarks.* 

Heoeesary  Avermenu.  —  The  act  is  so  restricted  as  not  to  give  cog- 
nizance to  any  court  of  the  United  States  in  an  action  or  suit 
between  citizens  of  the  same  state  unless  the  trademark  in  con- 
troversy is  used  on  goods  intended  for  transportation  to  a  foreign 
country  or  for  use  in  lawful  commercial  intercourse  with  an  Indian 
tribe;  and  to  overcome  the  absence  of  diversity  of  citizenship 
this  use,  as  stated,  must  be  alleged.' 

b.  State  Courts.  —  The  courts  of  the  various  states  have 
jurisdiction  of  actions  and  suits  for  the  violation  of  trademarks, 
independent  of  any  state  or  federal  statute,  and  of  this  power 
Congress  cannot  deprive  them.*  Their  jurisdiction  has  been 
aided  and  enlarged  by  statutes  in  the  different  states,^  and 
extends  in  a  proper  case  to  the  protection  of  a  trademark  regis- 
tered  under  the  Act   of  Congress,®   but  can  in  no  case  reach 

ndepeadently  of  the  Registration  Act.  Biss.  (U.  S.)  327,  5  Fed.  Cas.  No.  8,219: 

La  Croix  v.  May,   15  Fed.   Rep.  236;  Day  v.  Walls,  35  Leg.  Int.  CPa.)  468,  7 

Allen   B.    Wrisley  Co.   v,   George    E.  Fed.  Cas.  No.  3,692. 

Rouse  Soap  Co.,  (C.  C.  A.)  90  Fed.  Rep.  The  case  of   Davrell  v,  Bohmer,  2 

5,  dismissing  appeal  from  87  Fed.  Rep.  Flipp.  (U.  S.)  168,  8  Fed.  Cas.  No.  4,213, 

589.     See  also  generally  article  United  holding  that  the  Circuit  Court  of  the 

States  Courts.  United  States  had  jurisdiction  to  pre- 

1.  Act  Cong.  March  3,  [881,  21  U.  S.  vent  the  infringement  of  a  trademark 

Stat,   at  L.  502,  c.   138;  Hennessy  v.  registered  under  the  Act  of  1870  with- 

Braunschweiger,   89    Fed.    Rep.    664;  out  reference  to  the  residency  or  citi- 

In  re  Keasbey.  etc.,  Co.,  160  U.  S.  221;  zenship  of    the  parties,    vras  decided 

Glen   Cove  Mfg.  Co.   v,  Ludeling,  22  before  the  Supreme  Court  declared  this 

Fed.  Rep.  823  act  unconstitutional. 

Early  Legislation  UnconstitatioiiaL —  2.  In  re  Keasbey,  etc.,  Co.,  160  U. 

The  earliest  legislation  of  Congress  for  S.  221. 

the  registration  and  protection  of  trade-  3.  Act  Cong.  March  3,  1881,  21  U.  S. 

marks  was  contained  in  the  Patent  Act  Stat,  at  L.  504,  c.  138,  §  ti;  Hennessy 

of  1870,  substantially  .re-enacted  in  the  v,  Braunschweiger,  89  Fed.  Rep.  664; 

Revised  Statutes.     Act  Cong.  July  8,  Luytiese^.  Hollender,  21  Fed.  Rep.  281; 

1870,  16  U.  S.  Stat,  at  L.  210,  c.  230,  Schumacher   v.    Schwencke,   26  Fed. 

§§  74-84;  Rev.  Stat.   U.  S.,   §§  4937-  Rep.   818:    Glen    Cove    Mfg.    Co.    v. 

4947.     That  legislation,  as  well  as  the  Ludeling,  22  Fed.  Rep.  823;  Princess 

Act  of  Aug.  14,    1876,   19  U.    S.  Stat.  Metallic  Paint  Co.  v.  Prince  Mfg.  Co., 

at    L.  141.  c.    274,    for  punishing  the  53  Fed.  Rep.  493;  Ryder  v.  Holt,  128 

counterfeiting  of  trademarks,  was  held  U.   S.   525;  Graveley  v,  Graveley,   42 

by  the  Supreme  Court  in  1879  ^o  ^^  Fed.  Rep.  265;  Allen  r.  Wrisley  Co.  v. 

unconstitutional  and  void  because  not  George  E.  Rouse  Soap  Co.,  (C.  C.  A.) 

limited   to    trademarks  used   in  com-  90  Fed.  Rep.  5,  dismissing  appeal  from 

merce  with  foreign  nations  or  among  87  Fed.  Rep.  589. 

the  several  states  or  with  the  Indian  4.  Small  v,  Sanders,    118   Ind.   105; 

tribes,  and    therefore   not   within   the  Reeder    r.    Brodt,    6  Ohio  Dec.   248; 

legislative  power  of  Congress.     Hen-  Trade  Mark  Cases,  100  U.  S.  82. 

nessy  v,  Braunschweiger,  89  Fed.  Rep.  6.  See  the  various  state  statutes. 

664,  ciling  Trade- Mark  Cases,   100  U.  6.  Reeder  v.  Brodt,  6  Ohio  Dec.  248; 

S.  82.     See  also  Leidersdorf  v,  Flint,  8  Small  v.  Sanders,  it8  Ind.  105. 
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infringements  of  patents.^ 
8.  Parties  — ^1.  Plaintiff  — (i)  Ownership,  Title,  and  Interest 

—  (a)  In  eeneraL  —  It  may  be  laid  down  as  a  general  rule  that  an 
action  based  on  the  infringement  of  a  trademark  or  trade  name 
may  be  maintained  by  and  in  the  name  of  the  person  who  owns 
the  fee  to  the  trademark'  or  who  has  a  legal  right  and  title  to 
the  use  of  such  mark  or  name,'  or  whose  interest  is  directly 
affected  by  the  violation  thereof.*  But  a  person  having  no  right 
or  title  to  or  interest  in  the  use  of  a  trademark  cannot  maintain  a 
suit  to  restrain  another  from  the  use  of  it.^ 

1.  BUI  for  Infringement  of  Patent. —  was  held  to  show  a  legal  rigtit  to 
State  coarts  have  no  jurisdiction  of  a  the  exclusive  use  of  the  trade  name 
bill  brought  to  restrain  the  violation  of  "Clysmic"  for  water  from  that  spring, 
a  trademark,  when  the  real  purpose  or  Hill  v.  Lockwood,  62  Wis.  507. 

e£Fect  is  to  prevent  the  infringement  ETidenoe  under  Allegations  of  Title  by 

of    a   patent.      Wilcox,    etc.,    Sewing  Pnrohaie.  —  A  complaint  for  an  injunc- 

Mach.  Co.  V,  Kruse,  etc.,  Mfg.  Co.,  (C.  tion  alleging  that  the  piaintifif  had  by 

PI.)  3  N.  Y.  St.  Rep.  590,  118  N.  Y.  677.  purchase  obtained  all  the  right  and  title 

See  generally  article  Patents,  vol.  16,  to  the  trade  and  custom  of  a  certain 

pp.  44,  47.  business  and  to  the  use  of  the  trade- 

2.  Owiier  HaTlng  Licensee  in  Territory,  mark  exclusively  and    to    the    name 

—  One  who  owns  the  fee  to  a  trade-  used  is  sufficiently  broad  and  direct  to 
mark  may  sue  to  restrain  infringement  permit  the  introduction  of  any  evidence 
though  he  has  a  licensee  in  and  for  the  tending  to  prove  ihe  fact  alleged, 
territory  in  which  the  defendant  com-  Therefore  evidence  may  be  received 
mits  the  infringement.  Moxie  Nerve  that  the  title  to  the  trademark  was  sold 
Food  Co.  V,  Baumbach,  32  Fed.  Rep.  under  execution  against  the  defendant, 
205.  as  authorized  by  the  laws  of  the   de- 

An  Alien  may  sue  in  England  or  the  fendant's  domicil,  and  acquired  by  the 

United  States  to  restrain  the  fraudulent  plaintiff  through  intermediate  purchase, 

appropriation  of  his  trademark.     Col-  Prince  Mfg.   Co.    v.    Prince's  Metallic 

lins  Co.   V,   Reeves,  28  L.  J.  Ch.  56,  4  Paint  Co.,  (Supm.  Ct.  Gen.  T.)  15  N. 

Jur.  N.  S.  865,  6  W,  R.  717;  Coffeen  v,  Y,  Supp.  249,  reversed  on  other  grounds 

Brunton,  4  McLean  (U.  S.)  516,  5  Fed.  135  N.  Y.  24. 

Cas.  No.  2,946;  Taylor  v.  Carpenter,  2  Complaint  Showing  Bight  to  Hoaband's 

Woodb.  &  M.  (U.  S.)  I,  23  Fed.  Cas.  Name.  —  In  a  suit  by  a  wife  to  restrain 

No.   13,785,   holding  further  that  it  is  infringement  of  the  sign  or  name  of  an 

immaterial  whether  a  like   remedy  is  inn  named  after  her  husband,  a  com- 

not  reciprocally  allowed  to  aliens    in  plaint  alleging  that  the  plaintiff  suc- 

the  country  where  the  plaiDliff  resides,  ceeded  to  her  husband's  business  and 

8.  Title  by  Pnrchaseof  Business.  —  One  to  the  use  of  his  name  with  consent  and 

who  has,  through  several  mesne  pur-  agreement  of  such  husband  is  a  suffi- 

chasers   from  the  original  owner,  be-  cient  claim  to  the  use  of  the  name  as 

come  the  sole  proprietor  of  a  business  against  a  defendant  who  has  no  legal 

for  manufacturing  articles  with  a  trade-  right  thereto  from  the  husband.     Mc- 

mark,  has  a  sufficient  proprietary  right  Cardel  v.  Peck,  (Supm.  Ct.  Gen.  T.)  28 

or  ttiie  to  entitle  him  to  maintain  an  How.  Pr.  (N.  Y.)  120. 

action  to  restrain  the  infringement  of  4.  Walton  v.  Crowley,  3  Blatchf.  (U. 

the  trademark.    Jennings  v,  Johnson,  S.)  440,  29  Fed.  Cas.  No.  17,133. 

37  Fed.  Rep.  364;  Cuervo  t/.  Landauer,  A  Person  for  Whom  Goods  Are  Mann- 

63  Fed.  Rep.  1003.  fsotnred  has  sufficient  interest  in   the 

Complaint  Sho^Hng  Bight  to  Bame. —  protection    of    the    device    or  symbol 

A  complaint   which    alleged   that  the  invented  and  adopted  by  him  to  desig- 

plaintiff  purchased  a  mineral  spring,  nate  the  goods   vihich  he  sells  there 

and  in  a  contract  with   the  defendant  under  to  entitle  him  to  maintain  a  suit 

named  it  the  *'  Clysmic  spring,"  and  in  equity  for  infringement.      Godillot 

gave  to  the   defendant   the  exclusive  v.  Harris,  81  N.  Y.  263. 

right  to  advertise  and  sell   the   water  6.  Parlett  v.  Guggenheimer,  67  Md. 

under  the  name  of  "Clysmic  water/'  542;    Hallett  v,   Cumstoo,    no  Mass. 
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(b)  AiriginM.  —  The  assignee  of  the  right  to  a  trademark  and 
the  goods  to  which  it  is  applied  stands  in  the  same  relation  to 
infringers  as  his  assignor  would,  and  may  maintain  a  suit  in 
equity  in  his  own  name  to  restrain  the  violation  of  his  rights.^ 

(c)  PurtnenUpt.  —  If  a  trademark  is  partnership  property  the  firm 
may  bring  the  suit  for  infringement.'  After  dissolution  of  the 
partnership  one  partner  must  have  the  exclusive  title  to  the 
trademark  in  order  to  maintain  a  suit  to  restrain  the  other  part- 
ner from  using  it.' 

(d)  Trade  Unioni.  —  It  is  held  that  a  complaint  by  the  officers  and 
members  of  a  protective  labor  union  to  restrain  the  use  of  the 
label  or  trademark  of  the  union  shows  a  sufficient  proprietary 
interest  in  the  mark  or  device  to  entitle  the  plaintiffs  to  maintain 
the  action.* 

Sq:  Warren  v.  Warren  Thread  Co.,  134  Spring  Co.,  (Ct.  App.)  10  Abb.  Pr.  N. 

Mass.   247;    Soci6t6,   etc.,    v,    Rorke,  S.  (N.  Y.)  348,  reversing  57  Barb.  (N. 

affirming  158  N.  Y.  677.  5  N.  Y.  App.  Y.)  526. 

Diy.  175;  Thornton  v.  Crowley,  47  N.  Sabttitatioa  of  Aafigaee  Pondtnta  lite. 

Y.  Super.  Ct.  527;  Richards  f.  Butcher,  — When,   pending  a  suit  for  the  in- 

6a  L.  T.  N.  S.  867;  Delondre  v,  Shaw,  fringement  of  a  trademark  in  which  an 

a  Sim.  237.  injunction  and  accounting  have  been 

A  Party,  ATOwadly  Hot  the  Owner  of  a  ordered,  the  plaintiff  assigns  his  claim 

Trademark,  for  the  use  of  which  he  had  for  damages,  the  assignee,  though  he 

been  sued  under  the  allegation  that  it  could  not  originally  have  maintained  a 

is  an  imitation  of  another  trademark,  naked  suit  for  damages  and  profits, 

has  no  standing  in   court  to  sue  for  may  be  substituted  as  plaintiff  in  the 

damages  as  a  vindication  of  such  trade-  existing  suit  and  have  the  benefit  of 

mark,  after  the  dismissal  of  the  plain-  the  prior  litigation  by  filing  an  original 

tiff's  action  on  his  own  motion.  Lacroix  bill  in  the  nature  of  a  supplemental 

V,  Nodal,  41  La.  Ann.  1018.  bill.    Baker  v.  Baker,  89  Fed.  Rep.  673. 

Bait  by  Yondoe  to  Protect  Yondor.  —  8.  Suit  by  Finn  Saooeoding  to  Trado- 

Ordinarily  the  mere  sale  by  the  maker  mark  of  One  Partner.  —  When  a  part- 

of  an  article  of  merchandise  does  not  nership  is  formed  in    regard    to    the 

entitle  the  vendee  to  sue  a  third  person  manufacture  of    an   article   to  which 

for  piiacy  of  his  vendor's  trademark,  a  trademark  is  properly  applied,  the 

Krauss  r.  Jos.  R.  Peebles'  Sons  Co.,  58  trademark  of  one  partner,  in  the  ab- 

Fed.  Rep.  585.  sence  of  special  regulations,  becomes 

1.  Soils  Cigar  (^o.  v,  Pozo,  16  Colo,  part  of  the  partnership  property,  and 

388;  Hoxie  V.  Chaney,  143  Mass.  592;  the  firm  may  maintain  a  bill  to  restrain 

Walton  V.  Crowley,  3  Blatchf.  (17.  S.)  infringement.    Filkins  v.  Blackman,  13 

440,  29  Fed.  Cas.  No.  17,133;  Estes  v,  Blatchf.  (U.  S.)  440,  9  Fed.  Cas.  No. 

Williams,  21  Fed.  Rep.  189.  4.786. 

In  California,  under  Pol.  Code,  |  3199,  8.  Huwer  v.  Dannenhoffer,  82  N.  Y. 

the  assignee  of  a  trademark  registered  499. 

with  the  secretary  of  state  in  compli-  The  Exeentors  or  Administrators  of  a 

ance  with  Pol.  Code,  §  3197,  may  main-  Deeeaied  Partner  are  the  proper  parties 

tain  a  suit  to   restrain   infringement,  to  resort   to  and  enforce  the  remedy 

Spieker  v.  Lash,  102  Cal.  38.  given  by  the  Massachusetts  statute   to 

Alleging  ExproM  Assignment  of  Trade-  restrain  by  injunction  the  unlawful  use 

mark  on  Bale  of  Business.  —  A  sale  of  a  of  the  decedent's  name  by  the  surviv- 

mineral  spring  carries  to  the  purchaser  ing  partners,  where  such  ase  is  without 

the  right  to  use  the  trademark  or  name  the  written  consent  of  the  legal  repre- 

by  which  the  water  is  known;  and  in  sentatives  of  the  decedent.     Bowman 

an  action  by  the  purchaser  to  enjoin  v.  Floyd,  3  Allen  (Mass.)  76. 

third  persons  from  infringing,  the  com-  4.  Allen  z/.  McCarthy,  37  Minn.  349. 

plaint  need  not  allege  any  express  as-  But  see   Cigar-Makers'  Protective  Un- 

signment  of  the  trademark.    Congress,  ion  v,  Conhaim,  40  Minn.   243;  State 

etc..  Spring  Co.  v.  High  Rock  Congress  v.  Hagen,  6  Ind.  App.  167. 
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(2)  Joinder  —  When  IntorMt  If  Common.  —  Where  a  single  corpora- 
tion or  person  would  be  entitled  to  equitable  relief  for  the 
infringement  of  its  trademark  or  against  fraudulent  competition 
in  trade,  two  or  more  corporations  or  persons  having  a  common 
interest  in  preventing  the  violation  or  fraud  will  also  be  entitled 
to  maintain  the  action  and  are  properly  joined  as  plaintiffs.^ 

Persons  Separately  Aibeted.  —  Where  two  persons  have  the  right  to 
the  use  of  a  trademark,  each  is  entitled  to  sue  without  joining 
the  other  if  an  injury  from  its  infringement  affects  the  two 
separately.* 

Lioensees  and  lioensors.  —  While  it  is  true  that  a  licensee  less  than 
exclusive  should  not  be  joined  in  a  suit  for  infringement  of  a 
trademark  or  trade  name,  it  is  also  true  that  an  exclusive  license 
is  in  effect  a  grant,  and  therefore  no  injunction  to  restrain  future 
infringements  can  issue  upon  a  bill  to  which  an  exclusive  licensee 

In  Mtssaohtisetts,  under  Stat.   1895.  be  sustained  where  it  is  not  allef^ed 

c.  462,  §  3,  allowing  *'  any  person,  as-  that  the  association  is  the  owner  of  or 

sociation,    or  union  "  to    sue    for  the  is  trading  in  the  articles  to  which  the 

counterfeiting  of  labels  and  stamps,  an  label  is  applied,  or  that  such  associa- 

unincorporated  voluntary  trade  union  tion    has    put    them    on   the  market, 

which  has  with  legal  authority  adopted  Schmalz  v.   Wooley,  56  N.  J.  Eq.  649. 

a  label  may  maintain  a  suit  to  prevent  /c//awi;i^  Schneider  v.  Williams,  44  N. 

its  infringement.      Tracy  v.    Banker,  J.  Eq.  391.     To  the  same  effect  is  Wee- 

170  Mass.  266.  ner  v.  Brayton,  152  Mass.  loi;  Carson 

Suit  by  Kembers  or  Offloen.  —  One  or  v.  Ury;  39  Fed.  Rep.  777. 

more  members  of  an   unincorporated  1.  Northcutt  v,  Turney,  loi  Ky.  314; 

trade  union  may  maintain  an  action  on  Pillsbury- Washburn   Flour   Mills  Co. 

behalf  of    themselves    and    all    other  v.  Eagle,  (C.  C.  A.)  86  Fed.  Rep.  608. 

members  of  the  association  to  restrain  Joining  Silent  Partner. —  In  a  petition 

the  infringement  of  a  device  which  the  for  an  injunction  brought  by  one  who 

union  has  adopted  for  the  purpose  of  has  the  legal  title  to  the  trademark  and 

designating  articles  made  by  its  mem-  is  apparently  the  sole  proprietor  of  the 

bers.     Strasser  z/.  Muonelis,  55  N.  Y.  business  in  which  it  is  used,  it  is  un- 

Super.  Ct.  197.  necessary   to  join  as  a  party  a  silent 

And  in  Blaete  v,  Simon,  (N.  Y.  Super,  partner  in  the  business,  whose  existence 

Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  is  unknown  to  the  public.     Bradley  v. 

88,  it  was  held  that  the  provision  of  Norton,  33  Conn.  157.    See  also  article 

Code  Civ.  Pro.  N.  Y.,  §  488,  allowing  Partnership,  vol.  15,  pp.  856,  993. 

suit  by  one  or  more  persons  for  the  Joinder  of  Adminiitrator  wiUi  Parchaser 

benefit  of  all  who  are  united  in  interest  of  Deeedent's  Name.  —  Where  A  entered 

where  the  parties  are  so  numerous  that  into  a  partnership  with  B,  dissolved  it 

it  is  impracticable  to  bring  them  all  and  formed  with  C  a  partnership  under 

before  the  court,  applies  to  individual  the  name  of  A  &  Co.,  and  died,  and 

members  of  an  unincorporated  associa-  his  administrator  conveyed   to  B  the 

tion  suing  on  behalf  of  themselves  and  right  to  use  A's  name  in  his  business, 

other  members  for  the   protection   of  it  was  held  that  the  administrator  and 

their  union  label,  although  section  1919  B  might  join  in  a  bill  in  equity  under 

of   the  code  provides  for  suit  by  the  Gen.  Stat.  Mass.,  c.  56,  g  3  (Pub.  Stat, 

president  and  treasurer  of  the  associa-  Mass.,  c.  76,  §  6),   to  restrain  C  from 

tion.    See  also   People  v,   Fisher,   50  continuing  to  do  business   under  the 

Hun  (N.  Y.)  552.  name  of  A  &  Co.     Morse  v.  Hall,  109 

Union  Hot  Owners  or  Traders  in  Goods  Mass.  409. 

Labeled.  —  It  is  held  that  a  bill  on  be-  2.  Southorn   v.   Reynolds,  12  L.  T. 

half  of  an  unincorporated  trade  union  N.  S.  575.     See  also  Dent  v.  Turpin,  3 

to  protect  the  use  of  the  label  it  has  Johns.  &   H.   139,  30  L.  J.  Ch.  495,  7 

adopted  for  use  on  goods  made  by  the  Jur.  N.  S.  673,  4  L.  T.  N.  S.  637,  9  W, 

members  of  such  association  will  not  R.  548. 
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(if  there  be  such  a  one)  has  not  been  made  a  party.  ^ 

6.  Defendant. —  The  Propar  Party  Defendant  in  general  is  of  course 
the  person  committing  the  infringement  or  wrong.* 

Joinder.  —  According  to  the  general  rule,  persons  who  are  joint 
tortfeasors  may  be  joined  as  parties  defendant  in  a  suit  to  protect 
a  trademark  or  trade  name.'  But  persons  without  apparent  inter- 
est in  the  suit  or  liability  for  the  wrong  need  not  be  made 
defendants.* 

4.  Actions  at  Law.  —  The  Bedaration  in  an  action  at  law  for 
infringement  of  a  trademark  or  trade  name,  or  for  fraud,  etc.» 
must  be  sufficient  with  reference  to  the  whole  cause  of  action 

1.  Wallach  v.  Wigmore,  87  Fed.  Rep.     but  who  are  engaged  as  the  vendors 
46g  thereof,  may  be  joined  as  defendants 

Joinder  of  Qrantor  of  XxdoiiTe  Bight,  with  the  former.     MatseU  v,  Flanagan, 

—  Where  a  party  has  not  assigned  his  (C.  PI.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N. 

trademark,  but  has  granted  to  another  Y.)  459. 

the  sole  and  exclusitre  control  of  its  Corporation  and  Indlvldnals. —  Where 

product  for  a  definite   time,  and  has  a   bill   to   restrain   infringement  of  a 

agreed  not  to  permit  others  to  use  his  trademark  alleges  that  the  respondents 

trade   labels,  a  bill  by  the  grantee  to  are  using  the  corporation  merely  as  a 

protect  the  trademark  is  defective  if  it  means  of  infringement,  and  that  they 

fails  to  make  the  grantor  a  party  and  are  substantially  the  corporation,  such 

shows    no    reason   for    the    omission,  respondents  may  be  joined  as  parties 

Such  defect,  however,  can  be  cured  by  defendant  with  the  corporation  without 

amendment.  Kraussz/.  Jos.  R.  Peebles'  objection  on  the  grcund  of  misjoinder. 

Sons  Co.,  58  Fed.  Rep.  585.  Califomra  Fig  Syrup  Co.  v.  Improved 

2.  Parties  for  Porpose  of  Difoovery.  —  Fig  Syrup  Co.,  51  Fed.  Rep.  296. 
Shipowners  who  have 'shipped  goods  As  to  joinder  of  tortfeasors  generally 
bearing  counterfeits  of   the  plaintiff's  inequity  and  at  law,  see  article  Partibs 
trademarks  are  proper  parties  defend-  to  Actions,  vol.  15,  p.  456. 

ant  in  an  action  for  the  purpose  of  dis-        4.  Agent  Held  Up  to  Pnblio  as  Proprio- 

covering   the   name  of   the  consignor  tor.  —  Where    the     manufacturer    of 

from  whom  the  goods  were   received,  goods  which  were  wrongfully  stamped 

Orr  V,  Diaper,  46  L.  J.  Ch.  41,  4  Ch.  with  the    trademark   of  another  con* 

D.  92,  35  L.  T.   N.  S.  468,  25  W.   R.  ducted  the  business  through  an  agent 

23.  who  of  his  own  knowledge  and  consent 

Suit  Against  lioensees  on  Pnrdhasera  was  held  up  by  such  manufacturer  to 

Therefirom.  —  The  owner  of  a  registered  the  public  as  the  proprietor,  and  so  far 

trademark  for  goods  manufactured  un-  as  the  public  could  reasonably  judge 

der  a  patent  cannot  maintain   a  suit  from  all  that  appeared  was  the  proprie- 

for    an    injunction    against    licensees  tor,    it    was  held   that  an   injunction 

under  the  patent  or  parties  purchasing  against  the  further  use  of   the  trade- 

the  goods  from  such  licensees.    Walker  mark  by  this  apparent  proprietor  should 

V.  Reid.  2Q  Fed.  Cas.  No.  17.084.  be  granted  upon  a  petition  brought  for 

8.  Principal  and  Agent.  —  In  torts  of  that  purpose  to  which  the  actual  manu- 

misfeasance   like    the    violation   of    a  facturer  was  not  made  a  party  defend 

trademark,   agents    and   servants  are  ant.     Bradley  v,  Norton,  33  Conn.  157. 
personally  liable  to  the  injured  party;        Betired  Partner.  —  Where,  in  a  suit 

and   a  bill   in   equity   may   unite   the  against  a  firm  for  an  infringement  of  a 

principal  and  agents  as  parties  defend-  trademark,   it    appears    that  a    party 

ant,  although  the  complainant  is  pur-  joined  as  a  defendant  ceased  to  be  a 

suing  the  principal  at  the  same  time  partner  prior  to  the  time   when    the 

in  another  suit  for  the   same   wrong,  matter  in  suit  arose  and  was  therefore 

Estes  V,  Worthington,  30  Fed.  Rep.  465.  not  responsible  for  the  acts  of  the  firm 

Mannfactnrers  and   Vendors.  —  In   an  in  issuing  infringing  labels,  the  bill  as 

action  to  enjoin  a  violation  of  trade-  to  him  will  be  dismissed.    Gaines  v. 

mark,  persons  who  are  not  the  prnprie-  Leslie,  (Supm.  Ct.  Spec.  T.)  25  Misc. 

tors  or  makers  of  the  infringed  article,  (N.  Y.)  20. 
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alleged,*  for  example,  as  to  the  acts  of  the  defendant  which  vio- 
late the  plaintiff's  rights  *  and  as  to  the  injury  or  damage  that 
the  plaintiff  has  thereby  suffered.' 

1.  Deelftratioiif  Held  SuAelont.  —  A  firebricks  to  be  marked  as  he  should 
declaraiion  alleging  in  substance  that  direct;  that  he  directed  that  they  should 
the  plaintiffs  were  profitably  engaged  be  marked  with  R.*s  name,  he  well 
in  the  manufacture  and  sale  of  certain  knowing  that  R.  manufactured  fire- 
valuable  medicine,  and  that  the  defend-  bricks  marked  with  that  name,  to  indi- 
ant  fraudulently,  deceitfully,  and  with  cate  that  they  were  manufactured  by 
intent  to  injure  the  plaintiff's  business,  him;  that  the  plaintiff,  ignorant  of  the 
did  manufacture  in  a  similar  name  a  manufacture  of  firebricks  by  R.  and 
spurious  and  inferior  medicine  in  imi-  that  marking  firebricks  according  to  the 
tation  of  that  made  by  the  plaintiffs,  direction  of  the  defendant  would  be 
and  by  simulating  the  wrappers  used  wrongful,  manufactured  fitebricks  for 
by  the  plaintiffs  for  putting  up  their  the  defendant,  and  marked  them  with 
medicine  did  deceive  the  public  and  the  name  of  R. ;  that  R.  filed  a  bill 
thus  sell  large  quantities  of  the  spuri-  in  chancery  for  an  injunction  and  ac- 
ous  medicine,  all  of  which  was  to  the  count  against  the  plaintiff,  and  that 
plaintiff's  injury  and  damage,  sets  the  plaintiff,  in  order  to  compromise  the 
forth  sufficiently  a  cause  of  action  for  suit,  paid  to  R.  a  sum  of  money.  Il 
the  recovery  of  damages.  Thedford  was  held  that  the  declaration  disclosed 
Medicine  Co.  v.  Curry,  96  Ga.  89.  two  grounds  of  action:  first,  because 

A  declaration  alleged  that  the  plain-  the  plaintiff  was  liable  to  the  injunction, 

tiffs   prepared,   vended,   and   sold   for  although  he  used  the  trademark  of  R. 

profit,    medicines    called   **  Morison's  innocently,   and    second,  because    the 

Universal  Medicines,"  which  they  sold  natural  consequence  of  the  defendant's 

in   boxes  wrapped   up  in    paper  hav-  act   was  to  involve  the  plaintiff  in  a 

ing  those  words  printed  thereon;  that  chancery  suit,  even  if  he  had  the  means 

the  defendant,  intending  to  injure  the  of  defending  it,  by  reason  of  his  having 

plaintiffs  in  the  sale  of  the  medicines  used  the  trademark  of  R.  innocently, 

and  10  deprive  them  of  profits,  deceit-  Dixon  v,  Fawcus,  3  El.  &  El.  537,  107 

fully  and  fraudulently   prepared   and  E.  C.  L.  537,  30  L.  J.  Q.  B.  137,  7  Jur. 

made   medicines    in  imitation  of    the  N.  S.  895,  3  L.  T.  N.  S.  693,  9  W.  R. 

medicines  so  prepared  by  the  plaintiffs,  414. 

and  wrapped  up  the  same  in  paper  8.  Evidence  under  Allegations  of  Sales 
having  **  Morison's  Universal  Medi-  by  Defendant.  —  Where  an  action  is 
cines  "  printed  thereon,  in  order  to  brought  for  a  deceit  in  using  the  plain- 
denote  that  such  medicine  was  the  tiff*s  trademarks  on  the  defendant's 
genuine  medicine  prepared,  vended,  goods  and  selling  them  as  for  the  plain- 
and  sold  by  the  plaintiffs;  and  that  the  tiff's,  evidence  may  be  offered  of  any 
defendant  deceitfully  and  fraudulently  nambcrof  such  sales,  under  a  count 
vended  and  sold  for  his  own  lucre  and  for  selling  on  a  particular  day  and 
gain  the  last-mentioned  boxes  of  the  divers  other  days  between  that  and  the 
articles,  represented  and  termed  by  date  of  the  writ.  Taylor  v.  Carpenter, 
him  to  be  medicine,  by  the  name  and  2  Woodb.  &  M.  (U.  S.)  i,  23  Fed.  Cas. 
description  of  "  Morison's    Universal  No.  13.785. 

Medicines,"  which  had  been  prepared,  But  a  declaration  averring  that  the 

vended,   and   sold    by    the    plaintiffs;  defendant,    "  since    the    first    day    of 

whereas   in   truth    the    plaintiffs    had  November,  1888,  knowingly,  wilfully, 

never  been  the  preparers,  venders,  or  and  fraudulently  offered  for  sale,  and 

sellers  thereof.     It  was  held  that  the  is  now  selling,"  etc.,  without  any  r<;//- 

declaration  disclosed  a  good  cause  of  Hnuando  with  reference  to  tbe  matter 

action  and    was  sufficient,  though  the  of  selling,  will  allow   the  plaintiff  to 

allegations  were  somewhat   involved,  prove  only  one  actual  sale  as  an  inde- 

Morison  v,  Salmon.  2  Scott  N.  R.  449,  pendent  basis  of   damages.     Le  Page 

2  M.  &  G.  385,  40  E.  C.  L.  424,  10  L.  J.  Co.  V.  Russia  Cement  Co.,  (C.  C.  A.) 

C.  PI.  qi.  51  Fed.  Rep.  941,  holding  further  that 

Declaration  for    Frandnlently  KaUng  tbe  Massachusetts  statutes  relating  to 

Plaintiff  Liable  to  Snit.  —  A  declaration  pleading  have  not  changed  this  rule, 

alleged  that  the  plaintiff  agreed  with  8.  Snffleient  Averment  of  Damage.  —  An 

the  defendant  to  manufacture  for  him  allegation  of  damage  in  the  declaration 
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Triftl  and  Yerdiet.  —  The  ordinary  rules  governing  the  province 

and  duty  of  the  jury  ^  and  the  award  of  damages  '  are  in  the 
main  applicable  in  this  action.' 

6.  Sidts  in  Equity  —  a.  Bill  —  (i)  For  Infringement  of  Trade- 
mark —  ATerments  Belating  to  Trademark.  —  A  bill  in  equity  to  restrain 
the  infringement  of  a  trademark  should  show  the  existence  of 

such  trademark  and  the  title  of  the  plaintiff  thereto,^  and 
should  contain  a  description  thereof,^  and  show  that  it  is  valid 
and  legal  and  capable  of  exclusive  appropriation.* 

tbat  by  means  of    the  premises  the  broad  enough  to  admit  proof  of  the 

plaintiffs    '*  were    deprived    of   great  trademark  as  existing  from  previous 

gains  "  and  profits  is  sufficient^  at  any  use  and  the  defendants  at  no  time  in 

rate  after  verdict.     Rodgers  v.  Nowill,  the  trial  assailed  the  methods  adopted, 

5  C.  B.  109,  57  E.  C.  L.  loq,  17  L.  J.  C.  made  a  motion    for  dismissal    based 

PI.  52,  Ti  Jur.  1039.  upon  such   variance,   or  offered    any 

1.  Ftaad,  Simiiiation,   and   Deesit  for  proof  to  controvert  the  existence  of  the 

Jury.  —  Where  the  declaration  alleges  trademark  as  a  matter  of  fact.    Gaines 

distinctly  tbat  there  was  a  fraudulent  v.  Leslie,  (Supm.  Ct.  Spec.  T.)  25  Misc. 

simulation  of  the  goods  of  the  plaintiff  (N.  Y.)  20. 

and  the  method  of  putting  them  up,  Profert  of  the  Instnunents  of  Title  by 
the  court  will  not  ordinarily  decide  the  which  the  plaintiff  acquired  the  prop- 
fact  on  demurrer,  but  will  leave  it  to  erty  with  which  the  trademark  or  trade 
be  determined  by  the  jury.  Thedford  name  is  connected  is  not  necessary. 
Medicine  Co.  v,  Curry,  96  Ga.  89;  Such  title  is  not  in  issue,  and  is  not  the 
Crawshay  v.  Thompson,  4  M.  &  G.  357,  foundation  or  gist  of  the  action.  La 
43  E.  C.  L.  189.  5  Scott  N.  R.  562,  II  Republique  Frangaise  v.  Schultz,  57 
L.  J.  C.  PI.  301.  Fed.  Rep.  37. 

8.  General  Damagao. —  Where  the  jury  Averring  Begiitration  According  to 
has  found  for  the  plaintiff  in  an  action  Treaty.  —  In  Lacroix  v,  Escobal,  37  La. 
for  damages  for  fraud  and  deceit  in  the  Ann.  533,  a  petition  of  a  French  citizen 
use  of  the  plaintiff's  trademark  it  may  for  an  injunction  against  the  infringe- 
award  such  general  damages  as  it  is  ment  of  his  trademark  and  for  dam- 
satisfied  have  been  sustained,  without  ages  and  an  account  of  profits  was  held 
proof  of  the  specific  damages.  Conrad  to  be  fatally  defective  where  it  failed 
V,  Joseph  Uhrig  Brewing  Co.,  8  Mo.  to  allege  that  the  plaintiff  had  depos- 
App.  277.  See  also  Graham  v.  Plate,  ited  a  copy  of  his  trademark  in  the 
40  Cal.  593.  patent  office  at  Washington  as  required 

Exemplary  Damages  have  been  allowed  by  the  convention  or  treaty  of  April  16, 

in  an  action  at  law  for  infringement  of  1869,  between  the  United  States  and 

trademark.     Warner  v.  Roehr,  29  Fed.  France. 

Cas.   No.  17,189a.     Butsee  Addington  6.  Variance   Between   Device   Alleged 

V.  Culliname,  28  Mo.  App.  241.  and  Proven.  —  Where  the  petition  for  an 

A  Penalty  provided  by  a  state  statute  injunction  sets  out  as  an  exhibit,  with 

cannot  ordinarily   be  recovered   as  a  full  description,  the  trademarks  and 

part    of    the    damages.      Watkins    v,  device  used  by  both  the  plaintiff  and 

Landon,  52  Minn.  389.  the  defendant,  and  makes  such  exhibits 

8.  See  generally  articles   Damages,  a  part  of  the  petition  by  appropriate 

vol.  5,  p.  700;  Jury,  vol.   12,  p.  223;  averments,  an  objection  to  the  intro- 

Trial,  post :  Verdict;  and  the  cross-  duction  of  the  plaintiff's  trademark  and 

references  given  under  those  titles.  device  on  the  ground  of  variance  be- 

4.  See  supra,  II.  3.  Parties,  tween  the  device  declared   upon  and 

Showing  Existence  fh>m  Use  and  Ifot  that    proven    cannot    be    maintained. 

Begiitration.  —  In  an  action  to  prevent  Particularly  is  such  an  objection  not 

infringement  of  a  trademark,  the  plain-  well  taken  when  it  is  raised  the  first 

tiff's  failure  to  prove  registration  can-  time  by  a  request  for  the  charge  to  the 

not  affect  the  case  on  the  ground  of  jury  to  declare  as  a  matter  of  law  the 

variance  although  the  fact  of  registra-  existence  of  such  fatal  variance.  Good- 

tion  was   alleged    in    the    complaint,  man  v,  Bohls,  3  Tex.  Civ.  App.  183. 

where  the  allegations  generally  were  6.  Frank  v.  Sleeper,  150  Mass.  585, 
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• 

ATormMitt  BdlstiBg  to  Infringemont.  —  The  bill  must  allege  either 
that  the  trademark  has  been  infringed  or  that  such  infringement 
is  threatened.^  But  since  the  basis  of  the  suit  for  injunction  is 
the  effort  of  the  respondent  to  imitate  the  trademark  of  the  com- 
plainant and  thereby  to  represent  to  the  public  that  his  goods 
are  those  of  the  complainant,  a  bill  showing  such  effort  will 
ordinarily  entitle  the  complainant  to  relief.* 

(2)  For  Use  of  Name, — A  case  for  equitable  relief  is  made 
by  a  bill  or  petition  which  states  that  the  adoption  and  use 
by  the  defendant  of  the  plaintiff's  name  were  with  the  fraudu- 
lent intent  of  appropriating  the  plaintiff's  trade,  that  the  public 
was  deceived,  and  that  the  plaintiff's  trade  was  diverted  to  the 
defendant   thereby.*      Allegations   of    fraud   or  deception   are 

holding  that  allegations  of  a  bill  for  the  tain  a  bill  in  equity  under  Stat.  Mas&. 

infringement  of  a  trademark  for  cigars,  i852»  c.   iq7  (Pub.  Stat.  M&ss..  c.  76, 

which  showed  a  trademark  indicating  g  7),  granting  authority  to  restrain  the 

origin  and  ownership  or  a  distinctive  unlawful  infringement  of  a  trademark, 

kind  of  cigars,  and  did  not  show  only  the  bill  must  allege  a  fraudulent  use 

a  mark  indicating  that  the  cigars  were  for  the  purpose  of  falsely  representing 

of  excellent  quality  and  that  they  had  an  article  to  have  been  manufactured 

been  selected  by  the  dealer  personally,  by  a  person  or  a  firm  that  did  not  in 

were  not  limited  and  modified  by  a  de-  fact  make  it.     Ames  v.  King,  2  Gray 

cree  finding  that  the   trademark  was  (Mass.)  379. 

assignable  and  was  used  to  represent  a        Complaint  Showing  Oronnd  for  Boliof. 

certain  cigar  of  a  certain  distinctive  — A  complaint  by  certain  members  of 

kind  and  that  it  was  a  symbol  which  a  cigarmakers'  union,  showing  adop- 

did    not    indicate    personal    selection  lion,  ownership,  and  use  of  the  trade- 

**  further  than  that  it  was  the  name  of  mark  or  label  upon  the  cigars  made  by 

cigars  of  a  certain   size,  quality,  and  the  members  of  such  union,  and  the 

shape."  general  recognition  of  the  cigarmakers 

1.  Ricker  v.  Portland,  etc.,  R.  Co.,  and  the  public  of  their  exclusive  right 
90  Me.  395.  to  its  use,  togethei  with  its  use  by  the 

2.  California  Fig  Syrup  Co.  v,  Im-  defendant,  who  was  not  a  member  of 
proved  Fig  Syrup  Co.,  51  Fed.  Rep.  any  union,  upon  cigars  made  by  him, 
296.  See  also  "  Singer "  Mach.  Manu-  their  sale  with  fraudulent  intent  to 
facturers  v.  Wilson,  47  L.  J.  Ch.  481,  3  induce  purchasers  to  believe  that  the 
A  pp.  Cas.  376,  38  L.  T.  N.  S.  303,  26  cigars  were  made  by  members  of  the 
W.  R.  664;  Farina  v.  Silverlock,  i  Kay  cigarmakers'  union,  and  irreparable 
&  J*  5<^>  24  L.  J.  Ch.  632.  damage    to  the   plaintiffs    therefrom, 

InfHngement  in  AU  BespeoU  Hot  Al-  shows  good  ground  for  equitable  relief 

leged.  —  A  bill  for  a  preliminary  injunc-  and  protection  by  way  of  injunction, 

lion  alleging  that  the  defendant  has  Bloete  r.  Simon,  (N.Y.  Super.  Ct.  Spec, 

fraudulently  simulated  the   manufac-  T.)  to  Abb.  N.  Cas.  (N.  Y.)  88. 

ture  of  the  complainant  and  that  he  8.  Plant  Seed  Co.  v,  Michel  Plant, 

has  successfully  deceived  the  public  etc.,  Co  ,  23  Mo.  App.  579. 

by  inducing  it  to  purchase  the  simu-  Ayerments  Held  Baffioient.  —  A    bill 

lated  for  the  genuine  article  is  suffi-  alleged  that  the   plaintiff  corporation 

cient  on  demurrer.     The  question  is  had  for  a  number  of  years  published  a 

not  whether  the  defendant  has  in  all  trade  journal    called  *'  United  States 

respects  imitated  the  trademarks  of  the  Investor;"  that  such  journal  had  be- 

complainant,   but  whether  he  has  so  come  widely  and  favorably  known,  and 

imitated  them  that  the  purchaser  has  that  during  this  period  the  defendants 

been  imposed  on.      Enoch    Morgan's  began   the   publication  of    a    journal 

Sons'  Co.  V,  Hunkele,  8  Fed.  Cas.  No.  called  '*  The  Investor,"  and  printed  at 

4,493.  the  head  of  the  editorial  column,**  Pub- 

iJUoging  nrand   nnder   KaamdiTisetts  lished  by  the  Investor  Publishing  Com* 

fltatata.  —  To  enable  a  party  to  main-  pany,  incorporated;"  that  these  acts 
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necessary,^  but  damage  or  injury  from  the  use  of  the  plaintiff's 
name  in  the  trade  or  business  of  another  who  has  no  right  thereto 
need  not  be  alleged.* 

(3)  For  Fraudulent  and  Unfair  Competition.  —  A  bill  which 
claims  protection  against  the  infringement  of  a  trademark  or 
trade  name,  and  also  against  the  unfair  competition  of  the  defend- 
ants, and  contains  allegations  of  fraudulent  acts  and  intent  on 
the  part  of  the  defendants,  will  be  sustained  regardless  of  the 
validity  of  or  the  proprietary  rights  to  the  trademark  or  name 
in  controversy.' 

(4)  Multifariousness.  —  A  bill  for  relief  against  unlawful  com- 
petition in  the  sale  of  an  article  before  a  patent  was  granted 
therefor,  and  also  for  infringement  of  the  patent  subsequently 
granted,  is  multifarious.^  But  a  bill  seeking  to  restrain  the  publi- 
cation and  sale  of  a  book  because  in  its  text  it  infringes  the  plain- 
tiff's copyright  and  in  its  title  infringes  the  title  of  the  plaintiff's 
book,  which  is  a  trademark  or  in  the  nature  of  a  trademark,  is 
not  multifarious.^ 

b.  Demurrer.  —  The  general  rules  governing  the  sustaining 
and  overruling  of  demurrers  are  applicable  in  the  suits  now  under 
consideration.*     Important  among  these  is  the  rule  that  where 

of  the  defendant   company  produced  injured  or  intend  to  injure  the  com- 

great  confusion  in  the  plaintiff's  busi-  plainant   by  deceitfully    representing 

ness,  diverted  its  trade,  deprived  it  of  and   marketing  their  produri    as  the 

the  benefit  of  its  character  and  popu-  product    made    by    the    complainant, 

larity  among  investors  and  advertisers,  where  it  is  not  alleged  that  the  defend- 

and  greatly  damaged  the  plaintiff.     It  ants  have  attempted  to  practice  or  in- 

was  held  that  the  bill  showed  such  an  tend  to  piactice  such  deceit.     Lamont 

injury  to  the  plaintiff  as  a  court  of  v,  Leedy,  88  Fed.  Rep.  72. 

equity  will  redress.     Investor  Pub.  Co.  4.  Ball,  etc..  Fastener  Co.  v,  Cohn, 

V.  Dobtnson,  72  Fed.  Rep.  603.  90  Fed.  Rep.  664. 

1.  AUeging  Use  of  Name  with  Ftandn-  5.  Harper  v.  Holman,  84  Fed.  Rep. 

lent  Intent.  —  A  bill  cannot  be  main-  222. 

tained  against  an  unlawful  user  of  the  6.  See  article  Demurrers  in  Chan- 

plaintiff's  name  in  the  absence  of  a  cery,  vol.  6,  p.  391. 

distinct  and  sufficient  allegation  that  Deciding  Question  of  Infringement  on 

the  defendant  used  his  name  with  the  Demorrer.  —  Where  upon  an  inspection 

intent  to  represent  it  to  be  the  name  of  of  the  exhibits  that  accompany  the  bill 

the  plaintiff  and  thereby  to  defraud  and  it  is  palpable  that  there  is  no  infringe- 

injure  him.     Hallett  v.  Cumston,  no  ment,  a  demurrer  to  the  bill  will  be 

Mass.  29.  sustained.     Collins  Chemical,  etc.,  Co. 

8.  Bagby,  etc.,  Co.  v.  Rivers,  87  Md.  v.  Capital  City  Mfg.  Co.,  42  Fed.  Rep. 

400.  64;  Desmond's  Appeal,  103  Pa.  St.  126. 

8.  Pierce    v,   Guittard,   68    Cal.  68;  But  to  justify  such  a  ruling   on  the 

O'Kane  v.  West  End  Dry  Goods  Store,  question  of  infringement  the  dissimi- 

72  111.  App.  297;  Merchants'  Detective  larity  should  be  so  marked  as  to  leave 

Assoc,  z'.  Detective  Mercantile  Agency,  no  doubt  in   the    mind  of   the  court. 

25  111.  App.  259;   Carson  v.  Ury,  39  Leidersdorf  v,  Flint,  50  Wis.  401.    bee 

Fed.  Rep.  777.     See  also  Goldstein  v,  also  Barrows  v.  Knight,  6  R.  I.  434,  78 

Whelan,  62  Fed.  Rep.  T24.  Am.  Dec.  452. 

Deoeitfol   Aots   or   Intents.  —  A    bill  Demorrer  Oonfessing  Allegations  Whidh 

which  cannot    be    sustained    on    the  Warrant  Iignnotion.  —  Allegations   of 

ground  that  a  lawful  trademark  has  the  bill  that  the  defendant  has  fraudu- 

been  infringed  cannot  stand  for  relief  lentlysimulated  the  manufacture  of  the 

on  the  ground  that  the  defendants  have  complainant  and  that  he  has  succeso- 
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the  bill  shows  that  the  complainant  is  entitled  to  some  relief  a 
general  demurrer  to  the  whole  bill  will  be  overruled  and  the 
defendant  will  be  required  to  answer  so  that  there  may  be  a  full 
and  fair  investigation  of  the  law  and  facts  upon  a  final  hearing.^ 

c.  Plea  or  Answer.  —  The  plea  or  answer  in  a  suit  to  restrain 
violation  of  a  trademark  or  trade  name  should  possess  all  the 
requisites  and  sufficiency  that  are  called  for  by  the  rules  governing 
equitable  pleas  and  answers  generally.' 

d.  Raising  Question  of  Fraud  or  Deceit  of  Plaintiff.  — 

It  has  been  held  that  a  defendant  in  equity  charged  with  the  ap- 
propriation of  another's  trademark  or  with  unfair  competition  in 
business,  by  which  he  is  enabled  to  deceive  the  public  into  thinking 
that  his  goods  are  the  goods  of  another,  cannot  have  a  dismissal 

faUy  deceived  the  public  by  inducing  damages;  and  the  allegations,  if  true, 
it  to  purchase  the  simulated  for  the  are  material  on  the  question  of  costs, 
genuine  article  are  confessed  by  a  de-  Guilhon  v.  Liado,  9  Bosw.  (N.  Y.)  605. 
murrer,  and  such  confession  entitles  See  to  the  same  effect  Faber  v.  D'Utas. 
the  complainant  to  a  preliminary  in-  sey,  (N.  Y.  Super.  Ct.  Spec.  T.)  11  Abb, 
junction.  Ellis  v.  Zeilin,  42  Ga.  91;  Pr.  N.  S.  (N.  Y.)  399. 
Plant'  Seed  Co.  v,  Michel  Plant,  etc..  Answer  Besponslye.  —  To  a  bill  to  re- 
Co.,  23  Mo.  App.  579;  Enoch  Morgan's  strain  the  use  of  a  counterfeit  union 
Sons*  Co.  V,  Hunkele,  8  Fed.  Cas.  No.  trademarlc,  an  answer  that  thedefend- 
4,493.  See  also  Mrs.  G.  B.  Miller,  etc.,  ant  is  a  member  of  the  union  and 
Tobacco  Manufactory  v.  Commerce,  entitled  to  use  the  trademark  is  respon- 
45  N.  J.  L.  18,  46  Am.  Rep.  750;  Bar-  sive.  McVey  v.  BrenAal,  7  Lane.  L. 
rows  V.  Knight,  6  R.  L  434,  78  Am.  Key.  399,  5  Lane.  L.  Rev.  350. 
Dec.  452.  Plea  Alleging  Codefendants  to  Be  Agents 

1.  Merriam  v,  Holloway  Pub.  Co.,  and  Serrants.  —  An  objection  that  par- 
43  Fed.  Rep.  450;  Putnam  Nail  Co.  v,  ties  joined  in  a  suit  as  codefendants 
Bennett,  43  Fed.  Rep.  800;  La  Croix  v.  were  only  the  agents  or  servants  of  the 
May,  15  Fed.  Rep.  236;  Investor  Pub.  principal  defendant  in  doing  the  wrong- 
Co.  V.  Dobinson,  72  Fed.  Rep.  603;  ful  act  of  which  restraint  is  sought 
California  Fig  Syrup  Co.  v.  Improved  cannot  be  taken  by  plea.  In  torts  of 
Fig  Syrup  Co.,  51  Fed.  Rep.  296.  See  misfeasance  like  the  violation  of  a 
also  article  Demurrer5s  in  Chancery,  trademark  agents  and  servants  are 
vol.  6,  p.  416  et  seq,  personally  liable  to  the  injured  party. 

2.  See  articles  Answers  in  Equity  Estesz/.  Worth tngton,  30  Fed.  Rep.  465. 
Pleading,  vol.    i,  p.  863;    Pleas   in  Oonnterolaim.  —  In  an  action  to  en- 
Equity,  vol.  16,  p.  585.  force  the  right  to  a  name  and  to  re- 
Answer  Katerial  and  Hot  VriTolons.  —  strain  its  violation,  a  counterclaim  in 

An  answer  averring  that  up  to  the  the  defendant's  answer  alleging  that 
time  when  the  suit  to  restrain  the  he  is  himself  the  owner  of  the  name 
infringement  of  the  trademark  was  and  that  the  plaintiff  has  wrongfully 
brought  only  a  small  specified  quantity  used  it,  and  asking  that  the  plaintiff  be 
of  the  merchandise  on  which  the  mark  restrained  from  such  use  and  be  re- 
was  used  had  been  sold,  that  this  quan-  quired  to  pay  damages  for  the  infringe- 
tity  was  sold  to  the  plaintiffs'  agent  at  ment  of  the  defendant's  right  thereto, 
their  request,  and  that  the  use  of  the  is  proper,  and  if  the  allegations  are 
label  was  accidental,  "  without  any  in-  sustained  the  defendant  is  entitled  to 
tent  or  knowledge  of  this  defendant  to  the  relief  sought.  This  is  a  cause  of 
injure  or  defraud  the  plaintiffs  or  to  action  connected  with  the  subject  of 
imitate  or  counterfeit  their  said  label,  the  action  set  forth  in  the  complaint, 
and  did  not  represent  the  wine  or  the  and  so  falls  within  the  definition  of  a 
label  to  be  that  of  the  plaintiffs,"  is  counterclaim  under  Code  Pro.  N.  Y., 
not  frivolous.  Such  answer  denying  §  150  (Code  Civ.  Pro.,  §  501).  Glen, 
the  fraudulent  intent,  if  true,  is  sub-  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226, 
atantially  an  answer  to  the  claim  for  nversing  6  Lans.  (N.  Y.)  158. 
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of  the  complaint  on  the  ground  that  the  plaintiff  has,  in  the 
description  of  his  goods,  been  guilty  of  fraud  or  deceit  depriving 
him  of  a  right  to  equitable  relief,  unless  such  fraud  or  deceit  has 
been  alleged  in  the  answer  and  proved  on  the  trial.^  But  the 
weight  of  authority  appears  to  be  that  the  objection  of  the  plain- 
tiff's fraud  or  deceit  against  the  maintenance  of  a  bill  is  not, 
strictly  speaking,  a  defense  at  all,  and  need  not  be  raised  in  the 
answer,  and  if  it  be  raised  by  the  facts  which  the  affidavits  and 
other  papers  disclose  the  court  will  interpose  in  behalf  of  the 
public  to  discourage  fraud  and  wrong  upon  it.^ 

e.  Establishment  of  Rights  at  Law.  —  Formerly,  in  Eng- 
land and  in  the  United  States,  the  rule  which  still  obtains  in 
some  of  the  states  was  to  refuse  an  injunction  if  the  plaintiff's 
right  or  title  to  the  trademark  or  trade  name,  or  the  defendant's 
interference  therewith,  was  at  all  doubtful,  the  plaintiff  being  left 
iirst  to  establish  his  case  by  an  action  at  law.'  But  in  modern 
times  this  rule  has  been  greatly  relaxed  in  many  of  the  states, 
and  entirely  abolished  in  the  code  states.^ 

/.  Preliminary  Injunctions — xattenfor  Abjudication.  —  On  an 
application  for  a  preliminary  injunction  to  enjoin  infringement 
of  a  trademark,  it  is  not  proper,  if  at  all  practicable,  to  pass  upon 
the  merits  of  the  defense,  the  only  question  at  this  stage  of  the 
proceeding  being  whether  the  case  as  presented  by  the  bill  and 
affected  by  adverse  affidavits  is  such  as  to  require  the  injunction 
until  the  merits  of  the  controversy  can  be  developed  by  further 
pleading  and  testimony.* 

1.  Fleischmann  v.  Fleischmann,  7  N.  Coffeen  v,  Brunton,  5  McLean  (U.  S.) 
Y.  App.  Div.  280.                                    .  256;  Motley  v,  Downman,  3  MyL  &  C. 

2.  Fetridge  v.  Wells.  (N.  Y.  Super,  i;  Spottiswoode  v.  Clarke,  2  Phil.  154; 
Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  144;  C.  Pidding  v.  How,  8  Sim.  477,  6  L.  J.  Ch. 
F.  Simmons  Medicine  Co.  v,  Mansfield  345;  Perry  v.  Truefitt.  6  Beav.  66;  Foot 
Drug  Co.,  93  Tenn.  84.  v.  Lea,  13  Ir.  Eq.  484;   London,  etc., 

QnMtion  SnggMted  by  Ooort.  —  The  Law  Assur.  Soc.  v.  London,  etc.,  Joint- 
defense  of  fraud  or  misrepresentation  Stock  L.  Ins.  Co.,  11  Jur.  938. 
on  the  plaintiff's  part  is  one  that  ought  4.  See  article  Injuncfions,  vol.  10, 
to  be  suggested  by  the  court  in  some  p.  887  et  seq.  And  see  specifically 
cases  and  probably  will  be  so  sug-  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf. 
gested  in  all  cases  where  the  imposi-  (N.  Y.)  599;  Hier  v,  Abrahams,  82  N. 
tion  is  flagrant.    The  suggestion  comes  Y.  519. 

with  a  poor  grace  from  one  who  has,  5.  Blackwell  v.  Armistead,  3  Hughes 

by  imiiaiion  of  the  plaintiff's  marks,  (U.  S.)  163,  3  Fed.  Cas.  No.  1,474.    See 

been  guilty  of  the  same  fraud  or  impo-  also  article   iNjUNcnoNS,   vol.    10.  p. 

sition  upon  the  public,  if  such  it  hap-  loio. 

pen  to  be.    Smith  v.  Woodruff,  48  Barb.  A4jndipation  on  BighU  of  PartiM  Before 

(N.  Y.)438.  Court. —  In  trademark  cases  the  rule 

3.  Witthaus  v.  Braun,  44  Md.  303;  has  been  laid  down  that  in  order  to 
Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  authorize  the  interposition  of  a  court 
(N.  Y.)  599;  Partridge  v.  Menck,  2  of  equity  the  title  to  the  use  and  enjoy- 
Sandf.  Ch.  (N.  Y.)  622;  Samuel  v,  Ber-  ment  must  be  clear  and  unquestionable 
ger,  24  Barb.  (N.  Y.)  163;  Merrimack  and  will  be  adjudicated  only  on  the 
Mfg.  Co.  V,  Garner,  (C.  PI.  Gen.  T.)  2  rights  of  the  parties  before  the  court 
Abb.  Pr.  (N.  Y.)  318,  4  E.  D.  Smith  as  between  their  conflicting  claims,  and 
(N.  Y.)  387;  Wolfe  V,  Goulard,  (Supm.  not  with  a  view  to  the  guardianship  of 
Ct.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  64;  the  public  upon  the  merits  or  demerits 
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Whtn  Omntad.  —  If  from  the  case  as  made  by  the  bill,  affidavits, 
exhibits,  etc.,  the  court  is  reasonably  satisfied  of  the  right  or  title 
of  the  plaintiff  and  of  the  infringement  or  wrong  of  the  defend- 
ant, a  preliminary  injunction  will  be  granted  unless  there  are 
special  circumstances  which  take  the  case  out  of  the  general  rule.^ 
Especially  will  a  preliminary  injunction  be  granted  where  the 
rights  of  the  plaintiff  have  been  established  by  a  former  adjudi- 
cation.' Frequently,  as  a  condition  to  the  award  of  the  injunc- 
tion, the  court  will  require  the  plaintiff  to  give  proper  security  to 

of  nostrums,   except  !a  cases  where  Xxtant  of  Bestraint  of  Name.  —  A  pre- 

injury   to  the  public  health  or  morals  limiaary  injunction    against  one  who 

enters  into  the  ingredients  of  the  allega-  has  purchased  a  hotel  properly  bearing 

tions.     Ellis  v.  Zeilin,  42  Ga.  91.  the  name  of  another  person,  prohibiting 

1.  Robertson  v.  Berry,  50  Md.  591;  the  use  of  such  name,  will  not  be  ex- 
Partridge  V.  Menck,  3  Sandf.  Ch.  (  N.  tended  to  forbid  a  retention  of  such 
Y.)  632;  Rorke  v.  Soci6te,  etc.,  14  N.  Y.  name  marked  upon  minor  articles  the 
App.  Div.  173;  Baeder  v.  Baeder,  52  use  of  which  with  the  name  would  be 
Hun  (N.  Y.)  170,  5  N.  Y.  Snpp.  124;  no  serious  injury  to  the  plaintiff  and 
Arthur  v.  Howard,  19  Pa.  Co.  Ct.  81;  which  would  be  valueless  if  their  use 
Hill  V.  Lock  wood,  62  Wis.  507;  were  forbidden.  McCardel  v.  Peck, 
Symonds  v.  Greene,  28  Fed.  Rep.  834;  (Supm.  Ct.  Gen.  T.)  28  How.  Pr.  (N. 
G.  G.    White   Co.   v.    Miller,    50  Fed.  Y.)  120. 

Rep.  277;  Frese  v.  Bachof,  13  Blatchf.  Second  Injunction  for  Sabseqnent  In- 

(U.  S.)  234;  Actien-Gesellschaft,  etc.,  v.  frlngement.  —  Where  a  preliminary  in- 

Somborn,  14  Blatchf.  (U.  S.)  380;  Estes  junction  has  been  granted  against  the 

V,    Leslie,    29  Fed.    Rep.    91;    Moxie  infringement    of    the    complainant's 

Nerve  Food  Co.  v,  Baumbach,  32  Fed.  label,  and  the  defendants  have  resorted 

Rep.  205;    Moxie   Nerve  Food  Co.   v,  to  another  label  so  similar  to  the  com- 

Beach,  33  Fed.  Rep.  248;  Price  Baking-  plainant's  as  to  deceive  consumers,  a 

Powder  Co.  v,  Fyfe,  45  Fed.  Rep.  799;  second  preliminary  injunction  will  be 

Battle  V.   Finlay,   45   Fed.    Rep.   796;  granted.     Cuervo  r.  Owl  Cigar  Co.,  68 

Scheuer  v,  MuUer,  (C.  C.  A.)  74  Fed.  Fed.  Rep.  541. 

Rep.  225;  California  Fig  Syrup  Co.  v.  To  Sutain  a  Kotion  for  Oontempt  for 
Worden,  86  Fed.  Rep.  212;  American  Violation,  by  means  of  an  altered  trade- 
Grocery  Co.  z'.  Si  oan,  68  Fed.  Rep.  539;  mark,  of  a  preliminary  injunction 
Carroll  v.  Ertheiler.  i  Fed.  Rep.  688;  against  the  use  of  a  trademark,  it  must 
Fitkins  v.  Blackman,  13  Blatchf.  (U.  appear  clearly  that  the  ordinary  mass 
S.)  440,  9  Fed.  Cas.  No.  4,786;  Radde  of  customers,  paying  that  attention 
V.  Norman,  41  L.  J.  Ch.  525,  L.  R.  14  which  persons  usually  pay  in  buying 
Eq.  348,  36  L.  T.  N.  S.  788,  20  W.  R.  the  article  in  question,  would  be  easily 
766;  Read  v.  Richardson,  45  L.  T.  N.  deceived.  If  this  state  of  facts  be  not 
S.  54.  As  to  the  general  rules  govern-  shown  to  the  court  the  motion  will  be 
ing  the  granting  of  preliminary  injunc-  denied.  Swift  v,  Dey,  4  Robt.  (N.  Y.) 
tions,  see  article  Injunctions,  vol.  10,  611. 
p.  983  et  seq.  2.  Rorke   v,  Soci6t6,  etc.,   14  N.  Y. 

Imitation  Liable  to  Deceiye.  —  If  the  App.  Div.  173;  Atwater  v.  Castner,  (C. 
court  can  see  clearly  that  the  complain-  C.  A.)  88  Fed.  Rep.  642,  rehearing  de- 
ant's  trademarks  are  simulated  in  such  ifi>^(i898)  90  Fed.  Rep.  828;  Symonds 
a  manner  as  probably  to  deceive  his  cus-  v.  Greene,  28  Fed.  Rep.  834. 
tomers  or  the  patrons  of  his  trade  or  Former  AcUndication  by  Interlocntory 
business,  the  piracy  should  be  checked  Decree.  —  A  decree  in  a  federal  circuit 
at  once  by  a  preliminary  injunction,  court  finding  the  validity  of  the  plain- 
Partridge  V.  Menck.  2  Sandf.  Ch.  (N.  tiff's  trademark  and  an  infringement 
Y.)  622;  Walton  v.  Crowley.  3  Blatchf.  by  the  defendant  is  not  conclusive  in  a 
(U.  S.)  440,  29  Fed.  Cas.  No.  17,133;  suit  between  the  same  complainant  and 
Moxie  Nerve  Food  Co.  v.  Beach,  33  the  principal  or  employer  of  the  defend- 
Fed.  Rep.  248:  Hostetter  v,  Vowinkle,  ant  where  such  decree  is  interlocutory 
I  Dill.  (U.  S.)  329;  Croft  V,  Day,  7  merely.  Baker  v.  Sanders,  (C.  C.  A.) 
Beav.  84I  80  Fed.  Rep.  889. 
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compensate  the  defendant  if  it  shall  be  finally  determined  that 
the  plaintiff  was  not  entitled  to  the  injunction.* 

When  Denied.  —  If  the  case  made  upon  the  motion  for  a  prelimi- 
nary injunction  does  not  clearly  remove  all  doubt  in  the  mind  of 
the  court  as  to  the  right  and  title  of  the  plaintiff  or  the  infringe- 
ment, imitation,  or  wrong  of  the  defendant,  the  temporary 
injunction  will  be  denied,  and  the  question  will  be  left  to  be 
settled  at  the  hearing  on  pleadings  and  proof  or  by  an  action  at 
law,  as  the  nature  of  the  case  and  the  practice  of  the  court  may 
require.*  Of  course,  no  preliminary  injunction  will  be  granted 
unless  the  general  grounds  for  equitable  interposition  be  shown, 
such  as  inadequacy  of  remedy  at  law,  likelihood  of  irreparable 
injury,  etc.* 

1.  Aciien-Gesellschaft,  etc.,  v,  Som-    ondo  v.  Monne,  28  Fed.  Rep.  16;  Cof- 
born,  14  Blatchf.  fU.  S.)  380.  feen  v,  Branton,  5  McLean  (U.  S.)  256, 

Inereasing  Seoority.  —  In  Lord  v.  Lord,  5  Fed.  Cas.  No.  2,947;  Frese  v.  Bachof, 

25  W.  N.  C.  (Pa.)  436,  the  court,  on  13    Blatchf.    (U.   S.)    234;     American 

deciding  that  a  preliminary  injunction  Cereal  Co.  v,  Eli  Petti  John  Cereal  Co., 

restraining  the  lawful  use  by  the  de-  (C.  C.  A.)  76  Fed.  Rep.  372,  affirming  ^2 

fendant  of  the   plaintiff's    trademark  Fed.  Rep.  903;  Morgan  Envelope  Co.  v. 

could  be  published  in  the  newspapets  Walton,  58  U.  S.  App.  30,  86  Fed.  Rep. 

as  an    advertisement,   increased     the  605;  Van  Camp  Packing  Co.  v.  Cruik- 

security  on  the  injunction  bond.  shanks  Bros.  Co.,  (C.  C.  A.)  90  Fed. 

2.  Georgia,— 'YAWs  v.  Zeilin,  42  Ga.  Rep.  814;  Goldstein  t^.  Whelan,  62  Fed. 
91;  Foster  v.  Blood  Balm  Co.,  77  Ga.  Rep.  124. 

216.  England, — Mitchell  v,  Henry,  15  Ch. 

New  York,  —  Partridge  v.  Menck,  2  D.  181,  43  L.  T.  N.  S.  186;  Isaacson  v. 

Sandf  Ch.  (N.  Y.)  622,  2  Barb.  Ch.  (N.  Thompson,  20  W.  R.  196,  41  L.  J.  Ch. 

Y.)   loi,   How.    Cas.   547;    Amoskeag  loi;    Bovill  v.  Crate,  L,  R.  i  Eq.  388; 

Mfg.  Co.  2/.  Spear,  2  Sandf.  (N.  Y.)  599;  Purser   v.   Brain,    17   L.   J.   Ch.    141; 

Samuel  v.  Berger,  24  Barb.  (N.  Y.)  163;  London,  etc.,  Law  Assur.  Soc.  v,  Lon- 

Merrimack  Mfg.  Co.  v.  Garner,  (C.  PI.  don,  etc.,   Toint-Stock  L.   Ins.  Co.,  11 

Gen.  T.)  2  Abb.  Pr.  (N,  Y.)  318,  4  E.  Jur.  938;  Motley  v,  Downman,  3  Myl. 

D.  Smith  (N.  Y.)  387;  Fetridge  v,  Mer-  &  C.  i;  Spotliswoode  v,  Clarke,  2  Phil, 

chant;  (N.  Y.  Super.  Ct.   Spec.   T.)  4  154;  Pidding  v.  How,  8  Sim.  477,  6  L. 

Abb.  Pr.  (N.  Y.)  156;  Foster  ».  Webster  J.  Ch.  345;  Perry  v,  Truefitt.  6  Beav. 

Piano  Co.,  (Supm.  Ct.  Gen.  T.)  13  N.  66;  Green  v,  Rooke,  L.  J.  N.  Cas.  1872, 

Y.  Supp.  338;  Commercial  Advertiser  p.  54. 

Assoc.  V.  Haynes,  26  N.  Y.  App.  Div.  3.  IfaBemedyat  Law  Would  Bo  Ade- 

279;  Whiiing  Mfg.  Co.  v,  Josepha  H.  qnato  (he  party  will  be  left  to  it.     Cof- 

Bauland  Co.,  28  Civ,  Pro.  (N.  Y.)  230,  feen  v,  Brunton,  5  McLean  (U.  S.)  256, 

note;  Selchow  v.  Baker,  93  N.  Y.  59,  45  5  Fed.  Cas.  No.  2,947. 

Am.  Rep.  169;  Lavanburg  v,  Pfeiffer,  Irreparable  Damage  —  Defendant*!  In- 

(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  lolTonoy  —  Question    for  Jnry.  — Where 

577;  Soci6te,  etc.,  v,  Rorke,  82  Hun  (N.  irreparable  damage  was  not  probable 

Y.)  6ti;  Keasbey  v,  Brooklyn  Chemi-  and  there  was  no  charge  that  the  de- 

cal  Works,  (Supm.  Ct.  Gen.  T.)  16  N.  fendant  was  insolvent,  and  the  ques- 

Y.   Supp.    318,   61    Hun  (N.   Y.)  627;  tion    of    imitation,    infringement,    or 

Wolfe  V.  Goulard,  (Supm.  Ct.  Spec.  T.)  description  being  for  the  jury,  an  in- 

18  How.  Pr.  (N.  Y.)  64.  terlocutory  injunction  was  held  to  be 

Pennsylvania,  —  Piatt  v,  Stackhouse,  properly  denied.     Lies   v,    Daniel,  82 

2  Pa.  Dist.  601.  Ga.  272;  Foster  v.  Blood  Balm  Co.,  77 

United  States.  —  Walker  v.  Reid,  29  Ga.  216. 

Fed.     Cas.      No.     17,084;     Fairbanks  Delay  of  Plaintiif  and  Injury  to  Defend- 

V,  Jacobus,    14   Blatchf.   (U.   S.)  337;  ant. —  When  delay  of  the  owner  of  a 

French  v.  Alter,  etc.,  Co..  74  Fed.  Rep.  trademark  to  prosecute  infringers  has 

788;  Leclancha  Battery  Co.  v.  Western  tended  to  mislead  the  public,  or  has 

Electric  Co.,  21  Fed.  Rep.   538;  Portu-  lulled  the  defendant  against  whom  in* 
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g.  Hearing  and  Determination  —  in  Gmeni.  —  The  hear- 
ing in  general  is  had  on  the  pleadings  and  the  evidence  and 
exhibits  properly  admissible.* 

Validity  of  Tradtmark.  —  The  question  whether  a  certain  word  has 
become  a  term  merely  descriptive  of  the  character  and  quality 
of  the  goods  to  which  it  is  applied,  so  that  it  cannot  be  adopted 
as  a  trademark,  is  to  be  determined  by  the  trial  court  from  its 
own  judicial  knowledge,  aided  by  reference  to  any  appropriate 
authorities  or  by  evidence,  or  both.* 

Infringtmoat  and  Deoeption.  —  In  determining  whether  a  trademark 
has  been  infringed  or  whether  deception  has  been  attempted  or 
practiced  on  the  public,  the  court  may  base  its  conclusions  upon 
a  comparison  of  the  devices  of  the  plaintiff  and  the  defendant, 
and  need  not  require  the  testimony  of  witnesses.' 

junction  is  sought  into  a  false  security,  Exhibits  Altaohod  to  AAdayits  for  Pre- 

and  a  sudden  injunction  would  result  Uminary  Iignnction.  —  Statements  made 

injuriously,  it  ought  not  to  be  granted  in  the  patent  office  on  application  for 

summarily,  but  the  complainant  should  registration  of    a  trademark,   though 

be  left  to  his  relief  at  final  hearing,  not  set  up  in  the  bill  for  injunction, 

Estes  V.  Worthington,  22  Fed.  Rep.  822.  may  come  into  the  case  as  an  exhibit 

Inoqiiitablo    Oondaet    of    PlaintilK  —  attached  to  the  complainant's  affidavits 

Where  the  complainants    refused    to  used  on  the  motion  for  a  preliminary 

recognize  the  rights  of  a  foreigner,  the  injunction  and  may  properly  be  used 

origin^  proprietor    of  a    trademark,  at  the  final  hearing.     Kohler  Mfg.  Co. 

until  they  thought  it  would  be   more  v.  Beeshore,  (C.  C.  A.)  59  Fed.  Rep. 

profitable  to  purchase  his  rights  in  the  572. 

United  States  and  obtain  a  monopoly.  As  to  Detonnination  on  Demiimr  of  the 

it  was  held  that  a  preliminary  injunc-  question  of  infringement,  seej^/ra,  II. 

tion  would  not  be  granted,  but  the  com-  5.  h.  Demurrer. 

plainants  would  be  left  to  their  rights  For  the  Praotioe  on  Hearings  Generally 

at  final  hearing.     Estes  v.  Worthing-  see  article  Hearing,  vol.  10,  p.  8. 

ton,  22  Fed.  Rep.  822.  2.  Hygeia    Distilled    Warer    Co.    v. 

False   Bepreoentations  of   Plaintiif. —  Hygeia  Ice  Co.,  70  Conn.  516. 

Where  the  defendant  had  abandoned  a  8.  Von  Mumm  v,  Frash,  56  Fed.  Rep. 

device  alleged   to  infringe  the  plain-  S30;  Coats  v,  Merrick  Thread  Co.,  149 

tifif*s  trademark  before  the  motion  for  U.  S.  562. 

a  preliminary  injunction  was  heard,  Witaeeses'  Opinions.  —  Although    the 

and  alleged  in  his  affidavits  that  the  main  test  of  the  alleged  resemblance 

plaintiffs  themselves  were  guilty  of  at-  between  the  plaintiff's  and  the  defend- 

tempting  to  mislead  the  public  by  a  ant*s  trademarks,  devices,  etc.,  is  an 

statement  shown  to  have  been  false,  it  inspection  by  the  court,  yet  the  court 

was  held  that  a  preliminary  injunction  cannot  usually  determine  upon  a  bare 

should  not  be  granted,  since  tlie  rights  inspection    whether  an  ordinary  cus- 

of  both  parties  could  be  more  correctly  tomer  having  neither  the  opportunity 

determined  and  adjudicated  in  an  ac-  for    comparison    nor  time    for   exam- 

tion  upon  a  trial  of  the  merits.     Brown  ination   would   probably   be   deceived 

V.  Doscher,  (Supm.  Ct.  Gen.  T.)  20  N.  by  the   similarity  of  the   marks.     On 

Y.  Supp.  900.  that  question  the  opinion  of  witnesses 

1.  E^denoeof  Identity  of  Articles  With-  familiar  with  the  trade  and  habits  of 
out  IsBoe.  —  Where  the  only  issue  in  a  the  customer  is  of  weight,  and,  when 
suit  to  restrain  the  infringement  of  a  aided  by  evidence  of  instances  of  act- 
trademark  is  as  to  the  similarity  of  the  ual  deception,  should  be  controlling  un- 
trademarks,  labels,  and  packages,  evi-  less  the  dissimilarity  between  the  two 
dence  of  the  identity  of  the  articles  marks  is  such  as  to  exclude  any  proba- 
themselves  is  not  admissible,  being  bility  of  deception.  Drummond  To- 
without  the  issue.  Radam  v.  Capital  bacco  Co.  v,  Addison  Tinsley  Tobacco 
Microbe  Destroyer  Co.,  81  Tex.  122.  Co..  52  Mo.  App.  10. 
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EiferwiM  to  Xaitor.  —  If  it  does  not  clearly  appear  whether  the 
public  was  actually  deceived  by  the  name  adopted  by  the  defend- 
ant, the  cause  may  be  referred  to  a  master  to  hear  the  evidence 
and  report  his  determination  to  the  court. ^ 

Findings.  -^  By  the  methods  above  shown  the  court  makes  its 
findings  upon  which  to  base  its  judgment  or  decree.* 

A.  Judgment  and  Decree — Permanent  Injunction  — 

(i)  Granting  or  Denying  Injunction.  —  In  order  to  justify  a  per- 
manent injunction,  the  plaintiff's  right  to  the  trademark  or  trade 
name  should  be  established  by  the  most  satisfactory  proof.  If 
the  testimony  is  conflicting  and  the  right  doubtful,  the  court  will 
not  issue  an  injunction,  but  will  leave  the  parties  to  their  reme- 
dies at  law.'  But  if  the  plaintiff's  title  and  the  infringement  are 
clearly  shown,  a  permanent  injunction  should  issue  to  protect  the 
use  of  the  trademark  or  trade  name."* 

Ceisation  of  Infringement.  —  The  decree  may  permanently  enjoin 
the  defendant  from  infringing  the  rights  of  the  complainant, 
although  at  the  time  of  final  hearing  the  infringement  has  ceased, 
and  although  the  defendant  has  promised  a  perpetual  cessation 
thereof.* 

Court  Controlled  by  Its  Own  Judgment.  Wliere  Infringement  Shown  by  Single 

—  In  a  suit  to  restrain  unfair  compe*  Sale.  —  Although  the  proof  does  not  es- 
tition  and  imitaiion  of  the  plaintiff's  tablish  an  infringement  by  the  defend- 
devices  the  court  must  be  governed  by  ant  to  any  great  extent,  yet  if  it  is 
its  own  judgment  as  to  the  similarity  shown  that  a  dealer  had  an  imitated 
of  the  packages  and  labels,  and  is  not  article  in  his  store  and  offered  it  for 
controlled  by  the  contrary  opinion  of  sale  as  genuine,  proof  of  a  single  sale 
others  or  by  the  fact  that  a  few  people  is  sufficient  to  sustain  a  permanent  in- 
have  been  deceived  bv  the  defendant's  junction  against  the  continuance  of  the 
conduct.  P.  Lorillard  Co.  v.  Pepei,  wrong,  and  an  action  for  such  infringe- 
(C.  C.  A.)  86  Fed.  Rep.  956.  ment  will  not  be  defeated  solely  on  the 

1.  Osgood  V.  Allen,  Holmes  (U.  S.)  ground  that  on  the  day  it  is  brought 
185.  18  Fed.  Cas.  No.  10,603.  See  gen-  the  dealer  happens  not  to  have  any  of 
erally  article  References,  vol.  17,  p.  the  articles  on  hand.  Low  v.  Hart, 
978.  90  N.  Y.  457. 

2.  Extent  of  Finding  on  Infringement.  Where  Infringement  Threatened  or  Im- 

—  A  finding  in  effect  that  the  manner  minent.  —  A  person  may  have  a  per- 
in  which  the  defendant  has  used  a  manent  injunction  against  the  violation 
certain  word  either  alone  or"  in  com-  of  his  trademark  where  such  infringe- 
binations  "  is  a  violation  of  the  plain-  ment  is  threatened  or  imminent  though 
tiff's  trademark  or  name  is  not  a  finding  no  actual  loss  has  been  sustained, 
either  expressly  or  by  clear  implication  Vulcan  v.  Myers,  139  N.  Y.  364. 

that   the    mere    ordinary   use   by  the  6.  Clark  Thread  Co.  v.  William  Clark 

defendant  of   its  legitimate   corporate  Co.,   55    N.    J.   Eq.    658;    Schmid    v. 

name  constitutes  such  an  Infringement.  Maeurer,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 

Hygeia  Distilled  Water  Co.  r.  Hygeia  St.  Rep.  843;  Millington  r.  Fox,  3  Myl. 

Ice  Co..  70  Conn.  516.  &  C.  338. 

8.  Witthaus  v,  Braun.  44  Md.   303;  Use Diseontinned  bntBight  Still  Claimed. 

Blackwell  v,   Wright,  73  N.  Car.  310;  — An  injunction  will  be  issued  against 

Walker  v,  Rerd.  29  Fed.  Cas.  No.  17,084.  a  party  who  has  infringed  a  trademark 

4.  Weinstock  v.  Marks,  109  Cal.  529;  or    label  and   used   it  for  some  time, 

Jennings    v.   Johnson,   37    Fed.    Rep.  though    such   use    has    been    discoD- 

364;  Collins  Co.  z/.  Oliver  Ames,  etc.,  tin ued  for  financial  reasons,  the  defend- 

Corp.,  20  Blatchf.  (U.  S.)  542;  Mclean  ant  still  claiming  the  right  to  such  use. 

V.  Fleming,  96  U.  S.  245;  Hostetter  v.  Saxlehner  r.  Eisner,  etc.,  Co.,  88  Fed. 

Vowinkle,  i  Dill.  (U.  S.)  329.  Rep.  61. 
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(2)  Nature^  Scope,  and  Requisites.  —  The  decree  must  not  be 
vague,  ambiguous,  or  uncertain,^  and    while  it  may  frequently 

direct  a  general  injunction,*  yet  it  must  not  award  one  too  broad 
and  sweeping.'  particularly  in  the  case  of  infringement  or  use  of 

Co]it«ftiiig  GMa  Yigoronily  Alter  In*  application  to  the  court  which  rendered 
fringtmant  0toppad.  —  The  fact  that  the  the  decree  to  modify  and  correct  it, 
defendant,  on  beini^  notified  by  the  and  not  by  writ  of  error.  Boardman 
complainants  that  he  was  infringing  v.  Meriden  Britannia  Co.,  36  Conn.  209. 
their  trademark,  gave  rfotice  to  the  per-  8.  General  lajnnotion  at  te  Plaoe.  —  An 
sons  to  whom  he  had  sold  the  articles  injunction  against  the  use  of  the  plain- 
to  erase  the  names  therefrom,  and  that  lifi's  trademark  by  the  defendant  may 
he  has  since  gone  out  of  business,  will  be  general  although  the  plaintiff  had 
not  deter  the  court  from  awarding  never  used  his  trademark  except  in  a 
a  permanent  injunction  against  him,  particular  market.  Johnston  v.  Orr- 
where  the  defendant  contested  every  Ewing,  51  L.  J.  Ch.  797,  7  App.  Cas. 
step  of  the  case  and  put  the  complain-  219,  46  L.  T.  N.  S.  2x6,  30  W.  R.  417. 
ants  to  the  necessity  of  proving  every  8.  Injunction  Belatiye  to  Artieles  Hot 
fact  necessary  to  establish  their  right  Patented.  —  An  injunction  agaicsl  the 
to  the  use  of  the  trademark  and  the  infringement  of  a  trademark  or  trade 
fact  of  the  defendant's  infringement,  name  should  not  be  so  broad  as  to  pro- 
Hutchinson  v.  Blumberg,  51  Fed.  Rep.  hibit  the  infringers  from  manufactur- 
829.  ing  and  selling  the  article  in  connection 

1.  See  generally  article  Decrees,  vol.  with   which    the    trademark    is  used, 

5.  p.  1063.  where  the  exclusive  right  to  such  arti- 

Oeneral  Prayer  Befnsed  for  Vnoertalnty.  cle  has  not  been  secured  by  patent. 

—  A  general  prayer  that  the  respondent  Spieker  v.  Lash,  102  Cal.  38. 

be  enjoined  from  selling  goods  stamped  BeetrainI  Hot  Extended  to  Ooods  Kade 

with  a  stamp  so  nearly  resembling  the  or  Stamped.  —  An  injunction  prohibiting 

petitioner's  stamp  that  it  is  difficult  to  the  sale  of  goods  bearing  stamps  in 

decide,  etc.,  is  too  vague  and  uncertain  violation  of  the  plaintiff's  trademaik 

to  be  of  any  practical  benefit  if  granted,  which   were   manufactured    since   the 

and  will  therefore  be  refused.     Meriden  service  of  the  petition  or  which  might 

Britannia  Co.  v.  Parker,  39  Conn.  450.  thereafter  be  manufactured  will  not  be 

Decree  Free  from  Uncertainty.  —  A  de-  extended  to  goods  which  were  already 
cree  restraining  the  respondents  from  manufactured  and  stamped  at  the  time 
selling  specified  articles  in  packages  when  suit  was  brought,  or  which  were 
having  thereon  certain  specified  labels  in  process  of  manufacture  so  far  in  ad- 
in  imitation  of  the  labels  of  the  plain-  vance  of  the  process  as  to  be  stamped, 
ti£fsorwith  labels  and  numbers  thereon  since  such  goods  may  be  sold  to  pur- 
so  nearly  like  those  used  by  the  plain-  chasers  who  will  not  be  misled  by  the 
ti£fs  as  to  be  calculated  to  induce  stamps,  and  an  absolute  prohibition  of 
the  purrhasers  to  believe  they  are  the  their  sale  might  do  injustice  to  the  re- 
genuine  manufactuie  of  the  plaintiffs  is  spondent.  Meriden  Britannia  Co.  v, 
sufficiently  free  from  uncertainty,  and  Parker,  39  Conn.  450. 
the  defendants  could  have  no  difficulty  Deoree  Hot  Givinff  Konopoly  of  Artiele. 
in  understanding  what  labels  they  are  — In  a  case  of  unfair  competition,  where 
prohibited  from  using  where  the  pe-  a  manufacturer  put  up  his  goods  in 
tition,  which  is  made  a  part  of  the  packages  similar  to  those  of  the  plain- 
decree,  describes  fully  and  particularly  tiff  in  many  ways  besides  those  of  size, 
the  labels  used  by  the  plaintiff.  Board-  color,  and  form,  it  was  held  proper  to 
man  v.  Meriden  Britannia  Co.,  36  grant  an  injunction  against  putting  up 
Conn.  209.  and  selling  or  offering  for  sale  the  par- 

Bemedy  for  Uncertain  Beeree.  —  If    a  ticular  form  of  package  referred  to  in 

decree    restraining    the    infringement  the  bill  "  or  any  other  form  of  package 

and  imitation  of  labels,   marks,  pack-  which  shall*  by  reason  of  the  collocation 

ages,  etc.,  of  the  plaintiff  is  so  uncer-  of  size,  shape,  colors,  lettering,  spac 

tain  and  ambiguous  that  the  defend-  ing,  and  ornamentation  present  a  gen« 

ants  could  not  with  reasonable  certainty  eral  appearance  as  closely  resembling 

know  what  they  were  prohibited  from  the  '  complainant's  package '  referred 

doing,  the  remedy  in  Connecticut  is  by  to  in  the-  bill  and  marked  in  evidence 
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a  person's  name.^ 

Directing  Prodnction  of  Goods  for  AemoTftl  of  Harks.  —  A  decree  perpetu- 
ally enjoining  the  disposition  or  sale,  etc.,  of  articles  bearing  the 
false  or  simulated  mark  pf  the  plaintiff  may  order  the  defendant 
to  produce  before  a  referee  the  articles  which  at  the  time  of  the 
commencement  of  the  suit  were  in  the  defendant's  possession 
and  had  upon  them  the  false  and  spurious  trademark,  to  the  end 
that  such  mark  may  be  erased  therefrom  by  or  under  the  direc- 
tion of  the  referee,  at  the  cost  of  the  defendant.* 

I.  Accounting  —  in  OeneraL  —  Where  an  injunction  has  been 
granted  in  a  suit  to  restrain  the  infringement  of  a  trademark,  it 
is  customary  to  order  an  accounting  of  the  profits,  for  these  the 
plaintiff  is  ordinarily  entitled  to  recover,'  unless  he  elects  to  take 

as  does  the  said  '  defendant's  second  a  certain  business  so  long  as  it  retains 
package.'  *  *  *  But  since  so  much  in  its  corporate  name  a  word  which 
has  been  said  about  the  impossibility  the  plaintiff  has  adopted  as  its  trade- 
of  framing  any  decree  which  would  mark,  whether  it  uses  such  name  in 
prevent  the  sale  of  the  package  com-  such  business  or  not,  and  from  in  any 
plaiLed  of,  and  yet  not  give  complain-  way  or  manner  using  its  corporate 
ant  the  monopoly  of  yellow  paper  for  name  conspicuously  or  otherwise  in 
its  wrappers,  the  following  clause  may  such  business,  is  too  broad  and  sweep- 
be  added:  '  This  injunction  shall  not  ing  where  the  court  has  made  no  find- 
be  construed  as  restraining  defendant  ing  ihat  the  use  of  the  word  constituting 
from  selling  packages  of  the  size,  the  plaintiff's  trademark  in  the  defend- 
weight,  and  shape  of  complainant's  ant's  corporate  name  is  in  all  cases 
package,  nor  from  using  the  designa-  an  infringement;  and  this  error  may, 
tion  '*  Buffalo  Soap  Powder,"  nor  from  under  the  circumstances  of  the  case, 
making  a  powder  having  the  appear-  compel  a  reversal  of  the  entire  decree 
ance  of  complainant's  "  Gold  Dust,"  and  the  granting  of  a  new  trial.  Hy- 
nor  from  using  paper  of  a  yellow  color  geia  Distilled  Water  Co.  v.  Hygeia  Ice 
as  wrappers  for  its  packages,  provided  Co.,  70  Conn.  516. 
such  packages  are  so  differentiated  in  Iiqanction  to  Qualify  Kama  to  Identify 
general  appearance  from  said  '*  com-  ]>ofendant*s  Goods.  —  An  injunction 
plainant's  package  "  that  they  are  not  against  one  for  using  his  own  name  as 
calculated  to  deceive  the  ordinary  pur-  a  trade  name  to  divert  to  himself  trade 
chaser.'  "  N.  K.  Fairbank  Co.  v,  R.  intended  for  another  whose  prior  use 
W.  Bell  Mfg.  Co.,  (C.  C.  A.)  77  Fed.  of  such  trade  name  had  given  great 
Rep.  879.  commercial  value  to  it  is  not  too  broad 

And   see    generally   article   Injunc-  because  it  requires  the  defendant  so 

TiONS.  vol.  10,  p.  1098.  to  qualify  his  trade  name  as  to  iden- 

1.  Oeneral  Restraint  of  Name  However  tify  his  goods.  Allegretti  v.  Allegretti 
ITsed.  —  An  injunction  against  the  use  Chocolate  Cream  Co.,  177  IIJ.  129, 
of  a  name  as  being  an  infringement  affirming  Rubel  v,  Allegretti  Chocolate 
against  the  plaintiff's  trademark  will  Cream  Co.,  76  111.  App.  581. 
not  be  extended  to  enjoin  the  use  of  the  2.  J  urge  n  sen  v.  Alexander,  (C.  PI. 
name  alone,  where  the  respondent's  Spec.  T.T24  How.  Pr.  (N.  Y.)  269. 
right  to  the  mere  name  is  apparently  8.  C.  F.  Simmons  Medicine  Co.  v, 
as  good  as  that  of  the  petitioner,  since  Mansfield  Drug  Co.,  93  Tenn.  84; 
it  cannot  be  objected  that  the  use  of  the  Sawver  v.  Kellogg,  9  Fed.  Rep.  601; 
name  would  necessarily  infringe  upon  Collins  Co.  v.  Oliver  Ames,  etc.,  Corp., 
the  plaintiff's  trademark,  and  if  it  be  so  20  Blatchf.  (U.  S.)  542.  And  see  arti- 
used  as  to  constitute  no  infringement  cle  Injunctions,  vol.  10,  pp.  1097,  ioq8. 
it  would  be  manifestly  unjust  to  forbid  Profits  Are  the  True  Criterion  of  Dun- 
such  use  by  the  respondent.  Meriden  ages  in  a  suit  in  equity  to  restrain 
Britannia  Co.  r.  Parker,  39  Conn.  450.  infringement    of   a    trademark    when 

A  decree  restraining  the   defendant  no  other  special   injury  is  alleged   or 

from  in  any  way  or  manner  engaging  in  claimed.     Avery  v.  Meikle,  85  Ky.  435. 
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damages  instead,^  or  unless  an  accounting  or  reference  would  be 
quite  difficult  or  unnecessary.' 

Sffoet  of  Prior  Booroo  Without  Aooonnt-  R.  7  Ch.  90,  35  L.  T.  N.  S.  722,  20  W. 

ing. —  In  a  suit  against  a  corporation  R.  134. 

to  enjoin  its  use  of  the  trademarks  of  1.  Tito  Plaintiir  Hay  Eleot  whether  he 

the  complainant,  and  to  obtain  an  ac-  will  have  an  accounting  of  the  profits 

counting  of  profits,  the  fact  that  a  pre-  or  damages.     Lever  t/.  Goodwin,  4  Rep. 

vious  suit  had   been  brought  by  the  Pat.  Cas.  492,  36  Ch.  D.  i,  57  L.  T.  N. 

same  complainant  against  the  selling  S.  583;  Leather  Cloth  Co.  v.  Hirsch- 

agent  of  the  defendant  for  the  same  field,  L.  R.  i  Eq.  299.    See  Neilson  v, 

purpose,  and  that  there  had  been  a  de-  Betts,   L.  R.  5  H.  L.   i;  De  Vitre  e. 

cree  for  an  injunction,  but  no  decree  Betts,  L.  R.  6  H.  L.  319.     And  the  fact 

for  an  accounting,  in  that  suit,  does  not  that  the  plaintiff  has  claimed  damages 

estop  the  complainant  from  obtaining  does  not  preclude  him  from  electing  to 

an  accounting  in   the  second  suit;   it  have  an  account  of  profits.     Avery  v. 

appearing  that  the  selling  agent  had  Meikle,  85  Ky.  435. 

been  employed  upon  a  salary,  and  re-  Bolings   on  Bamagoi  Whero    Vo    In- 

ceived  no  profits,  and  that  for  this  rea-  fringement    Found.  —  A    ruling  of    the 

son  no  decree  for  an  accounting  was  court  upon  the  question  of  damages  in 

made  against  him.    Clark  Thread  Co.  a  suit  for  an  injunction  to  restrain  the 

V,  William  Clark  Co.,  55  N.  J.  Eq.  658.  infringement  of  a  trademark  is  imma- 

Amonnt  and  Vatnre  of  Profits  and  from  terial  where  the  court  had  decided  that 

Whom  BacOTerable.  —  As  to  the  amount  there  had  been  no  infringement  upon 

and   nature  of  the  profits  recoverable  which  damages  could  be  predicated, 

and  in  favor  of  and  against  whom  an  Radam  v.  Capital  Microbe  Destroyer 

accounting  will  be  ordered,  see  the  fol-  Co.,  81  Tex.  122. 

lowing  cases:  El  Modello  Cigar  Mfg.  AsiOMment  of  Damages  by  Jury.  —  The 

Co.   V.   Gato,   25   Fla.   886;    Avery  v.  judgment  in  a  suit  of  the  nature  under 

Meikle,   85   Ky.  435;    Stonebraker    v.  treatment  cannot  properly  direct  that 

Stonebraker,  33  Md.  252;  Clark  Thread  the  damages  be  assessed   by  a  jury. 

Co.   V.  William   Clark   Co.,  56   N.  J.  The  proofs  must  be  taken  by  the  court, 

Eq.  789.  reversing  55  N.  J.  Eq.  658;  Bu-  or  a  reference  must  be  ordered.    Guil- 

chanan    v.    Carpenter,    19   R.    L   337;  hon  v.  Lindo,  9  Bosw.  (N.  Y.)  605. 

Sawyer  v.  Kellogg,  9  Fed.  Rep.  601;  8.  Aooonnting  Biffloolt   from   Changes 

Atlantic   Milling  Co.   v,   Rowland,  27  Made  in  Deviee.  —  Where  for  many  years 

Fed.    Rep.   24;   Benkert  v.   Feder,   34  the  defendant  had  used  the  plaintiff's 

Fed.    Rep.   534;   Society  Anonyme  v.  trademark  in  various  shapes  and  forms. 

Western  Distilling  Co.,  46  Fed.   Rep.  and  for  part  of  the  time  without  any 

921;  Hostetter  v.  Vowinkle,  i  Dill.  (U.  active  objection  from  the  plaintiff,  and 

S.)  329;  Tonge  v.  Ward,  21  L.  T.  N.  S.  different  changes  had  been  introduced 

480;  Edelsion  v.  Edelston,  10  L.  T.  N.  in  its  shape  and  general  appearance  in 

S.  780,  12  W.  R.  T026;  Ford  v,  Foster,  the  various  attempts  to  settle  the  matter 

41  L.  J.  Ch.  682,  L.  R.  7  Ch.  611,  27  L.  amicably,  it  was  held  that  propositions 

T.  N.  S.  219,  20  W.  R.  311,818;  Leather  were     raised    which    would    make    it 

Cloth  Co.  V.  Hirschfield,  13  L.  T.  N.  S.  difficult  to  render  a  proper  account, 

427,  14  W.  R.  78.  and  that  an  accounting  was  properly  de- 

BiflooTory.  —  Where  a  decree  has  been  nied,  without  prejudice  to  the  plaintiff's 

made  directing  the  defendant  to  ac-  right  to  proceed  at  law  for  damages, 

count  for  all  goods  sold  by  him  with  a  Drummond  Tobacco  Co.   v,   Addison 

stamp  thereon,  he  may  be  compelled  Tinsley  Tobacco  Co..  52  Mo.  App.  10. 

to  disclose  the  names  of  all  persons  to  Damages  Trifling  In  Amonnt.  —  Where 

whom  he  has  sold  any  such  goods;  and  the  damages  sustained  by  the  plaintiff 

if  he  be  unable  to  give  such  informa-  and  which  can  be  proved  with  sufficient 

tion  precisely,  he  may  then  (but  not  definiteness  to  warrant  a  recovery  are 

otherwise)  be  required  to  disclose  the  trifling  in  amount,  an  order  for  a  refer- 

names  of  all  persons  to  whom  he  has  ence  to  compute   the  amount  of  the 

sold  any  goods  which  he  will  not  swear  damages    may   be    refused    though   a 

positively  were  unstamped.      Leather  permanent      injunction     is     granted. 

Cloth  Co.  V.  Hirschfield,  i  Hem.  &  M.  S.  Howes  Co.  v,  Howes  Grain  Cleaner 

295.  I  N.  R.  551,  II  W.  R.  993.    See  Co.,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N. 

also  Carver  v,  Leite,  41  L.  J.  Ch.  92,  L.  Y.)  83. 
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Dtpaataioe  upon  ligunotion.  —  A  decree  for  an  accounting  in  a  suit 
for  the  infringement  of  trademarks  can  be  made  only  where  an 
injunction  is  or  could  have  been  granted  in  the  course  of  the 
suit.* 

l^jnnotioii  Withoat  Aooonntiiig.  —  But  cases  arise  where  the  title  is 
complete  when  a  party,  though  entitled  to  a  decree  to  prevent 
future  infringements,  is  not  entitled  to  a  decree  for  an  account- 
ing.' Thus,  no  decree  for  an  accounting  will  be  made,  even 
though  injunctive  relief  is  granted,  where  there  has  been  no 
scienter  on  the  defendant's  part,'  or  where  there  has  been  laches 
amounting  to  real  neglect  on  the  plaintiff's  part.** 

j\  Costs.  —  in  England  the  rule  as  to  costs  seems  to  be  framed 
with  great  strictness  for  the  purpose  of  preventing  litigation  and 
protecting  an  innocent  defendant;  and  in  many  cases  costs  will 
be  denied  to  the  plaintiff  though  an  injunction  to  restrain  the 
infringement  of  the  trademark  is  granted.  In  proper  cases,  how- 
ever, the  defendant  will  be  compelled  to  pay  the  costs.' 

1.  Clark  Thread  Co.  v.  William  Clark  S.  339.    See  also  Schmidt  v.  Brieg,  xoo 

Co.,  55  N.  J.  Eq.  658.  Cal.  673;  Gilka  v.  Mihalovitch,  50  Fed. 

8.  Per    Clifford,    J.,   in    Manhattan  Rep.  427. 
Medicine  Co.  v.  Wood,  4  Cliff.  (U.  S.)        6.  See  as  to  matters  of  costs  in  trade- 

461,  16  Fed.  Cas.  No.  9,026,  in  which  mark  cases  under  English  law  the  fol- 

case,   however,   it  was  held   that  the  lowing  cases:    Moet  v.    Couston,    33 

complainants  were  entitled  to  neither  Beav.  578,  10  Jur.  N.  S.  10x2,  10  L.  T. 

an  injunction  nor  an  account.  Nf.  S.  395,  4  N.  R.  86;  Hudson  v.  Ben- 

8.  Innooenod  er  Ignoranod  of  Befendaat.  nett,  12  Jur.  N.  S.  519,  14  L.  T.  N.  S. 

—  It  has  been  frequently  decided  that  698,  14  W.  R.  911;  Bass  v,  Dawber,  19 

a  person  innocently  or  ignorantly  in-  L.  T.  N.  S.  626;  Estcourt  v.  Estcourt 

fringing  the  .plaintiff's  trademark  will  Hop  Essence  Co.,  44  L.  J.  Ch.  223,  L. 

not  be  made  to  account  for  the  profits  R.  10  Ch.  276,  32  L.  T.  N.  S.  80,  23  W. 

though  an  injunction  to  restrain  future  R.  313;  Fennessy  v.  Day,  55  L.  T.  N.  S. 

infringement  is  granted  to  the  plaintiff.  161 ;  M'Andre w  v.  Bassett,  10  Jur.  N.  S. 

Moet  V.  Couston,  33  Beav.  57S,  4  N.  R.  492,  10  L.  T.  N.  S.  65,  4  N.  R.  12,  33 

86,  10  Jur.  N.  S.  1012,  10  L.  T.  N.  S.  L.   J.   Ch.   561;   Hudson  v,  Osgerby, 

395;  Edelsten  v.  Edlesten,  i  De  G.  J.  &  50  L.  T.  N.  S.  323,  32  W.  R.  566;  Pon- 

S.  185,  9  Jur.  N.  S.  479,  7  L.  T.  N.  S.  768.  sardin  v.   Peto,  3  N.  R.  237,  33  Beav. 

II   W.   R.  328;    Cartier  v.   Carlile,   31  642,  33  L.  J.  Ch.  371,  10  Jur.  N.  S.  6,  9 

Beav.  292.  See  also  Harrison  v.  Taylor.  L.  T.  N.  S.  567,  12  W.  R.  198;  Moet  cr. 

II  Jur.  N.  S.  408,  12  L.  T.  N.  S.  339,  Pickering,  47  L.  J.  Ch.  527,  8  Ch.  D. 

4.  Cahn  v,  Gottschalk,   14  Daly  (N.  372,  38  L.  T.  N.  S.  799,  26  W,  R.  637; 

Y.)  542;  S.  Howes  Co.  v.  Howes  Grain  Upmann  v.  Elkan,  40  L.  J.  Ch.  475,  L. 

Oeaner  Co.,  (Supm.  Ct.  Spec.  T.)  24  R.   12  Eq.  140,  24  L.  T.  N.  S.  896,  19 

Misc.  (N.   Y.)    83;    Lloyd    z'.    Merrill  W.  R.  867.  L.  R.  7  Ch.  130;  Wheeler. 

Chemical  Co.,  25  Cine.  L.  Bui.  319,  11  etc.,  Mfg.  Co.  v.  Shakespear,  39  L.  J. 

Ohio  Dec.  (Reprint)  236;    C.   F.  Sim-  Ch.  36;  Farina  v.  Silverlock,  4  Kay  & 

raons  Medicine  Co.  v,  Mansfield  Drug  J.  650,  i  Kay  &  J.  509;  Tonge  v.  Ward, 

Co.,  93  Tenn.  84;  Menendez  v.  Holt,  21  L.  T.  N.  S.  480;  Burgess  v.  Hills,  26 

128  U.  S.  514,  affirming  23  Fed.  Rep.  Beav.  244,  28  L.  J.  Ch.  356,  5  Tur.  N. 

869;  McLean  v,  Fleming,  96  U.  S.  245;  S.  233,  7  W.  R.  158;  Burgess  r.  Hately, 

Low  V.  Fels,  35  Fed.  Rep.  361;  Sawyer  26  Beav.  249;  Upmann  v.  Forester,  52 

V,  Kellogg,  9  Fed.  Rep.  601;  Manhattan  L.  J.  Ch.  946.  24  Ch.  D.  231,  49  L.  T. 

Medicine  Co.  v.  Wood,  4  Cliff.  (U.  S.)  N.  S.  122,  32  W.  R.  28.  47  J.  P.  807; 

461,  16  Fed.  Cas.  No.  9,026;  Consoli-  American  Tobacfco  Co.  r.  Guest,  61  L. 

dated  Fruit-Jar  Co.  v,  Thomas,  2  N.  J.  J.  Ch.  247,  (1892)  i  Ch.  630,  66  L.  T.  N. 

L.J.  273, 6  Fed.  Cas.  No.  3,131;  Full  wood  S.  257.  40  W.  R.  364:  Chubb  r.  Griffiths, 

V,  Full  wood,  9  Ch.  D.  176;  Harrison  v,  35  Beav.  127;  Monson  v,  Boehm,  a8  Sol. 

Taylor,  11  Jur.  N.  S.  408,  X2  L.  T.  N.  J.  361;  Wylam  v.  Clarke,  (1876)  W.  N., 
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la  th*  Vnitod  Btetai  it  is  the  ordinary  rule  that  a  decree  for  an 
injunction  against  the  infringement  of  a  trademark  carries  costs.^ 
But  where  the  defendant's  infringement  was  inadvertent,  and 
he  promptly  desisted  when  notified  by  the  plaintiff  of  the  viola- 
tion, and  the  plaintiff  still  persists  in  his  suit  for  an  injunction, 
the  latter  may  be  granted  at  the  plaintiff's  own  cost.'  Where 
the  plaintiff  and  the  defendant  are  both  in  fault  a  case  is  presented 
in  which  a  division  of  costs  may  properly  be  made.' 

k.  Appeal.  —  The  appellate  practice  in  trademark  cases  in  the 
state  courts  is  the  same  as  in  ordinary  cases, ^  while  in  the  United 

68;  Cox's  Man.   of  Trademark  Cases  8.  Amoskiag  Mfg.   Co.   v.    Garner, 

488;  Robineau  v.   Charbonnel,    L.   J.  (Supm.  Ct.  Spec.  T.)  54  How.  Pr.  (N. 

N.  Cas.  1876.  p.  104:    Leather  Cloih  Y.)  297;    Fetridge  v.    Wells,    (N.    Y. 

Co.  tr.  Lorsoat,  L.  R.  9  Eq.  345;  Ains-  Super.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.) 

worth  V.  Walmsley,  L.  R.   i  Eq.  51S;  144;  McLean  v.  Fleming,  96  U.  S.  245. 

Standish  v,  Whit  well,  14  W.  R.  512;  4.  See  generally  article  Appeals,  irol. 

Beard    v.    Turner,    13    L.    T.    N.    S.  2.  p.  i,  and  the  cross-references  there 

746;  Williams  v,  Osborne,  13  L.  T.  N.  given. 

S.  498;  Browne  v.  Freeman,  12  W.  R.  Appeal  to  Missouri  Court  of  Appeals. — 

305;    WooUam    v.    Ratdiff,    i    Hem.  In  a  suit  to  restrain  the  infringement 

&  M.  259;  Edelsten  v.  Edelsten,  i  De  of  a  trademark  it  appeared  that  (he  de- 

G.  J.  &  S.  185;  Cartier  v.  May,  Cox*s  fendant  had  spent  ten  thousand  dollars 

Man.  of  Trademark  Cases  200;  Brook  in  advertising  its  brand  of  goods  to 

r.  Evans,  2  L.  T.  N.  S.  740;  Collins  which  its  trademark  was  affixed,  and 

Co.  V,  Walker,  7  W.  R.  222;  Wallis  v,  the  decree  of  the  Court  of  Appeals  of 

Wallis,  4  Drew  458;  Chappell  v,  David-  Missouri  restrained  the  defendant  from 

son,  2  Kay  &  J.  123;  Geary  v.  Norton,  using  the  alleged  infringement  or  any 

I  De  G.  &  Sm.  9;  Rodgers  v.  Nowill,  6  colorable   imitaiion   of  the    plaintiff's 

Hare  325;  Pierce  v,   Franks,   15  L.  J.  trademark,  but  did  not  prohibit  the  de- 

Ch.  122:  Carunchof.  Highmoor,  27S0I.  fendani  from  advertising  its  brand  of 

J.  199;  Wheeler  v.  Johnston,   L.   R.  3  goods,  and  moreover  permitted  the  de- 

Ir.  284;  Metzler  v.  Wood,  8  Ch.  D.  606:  fendant  to  change  its  trademark  into  a 

Rose    V,    Loftus,    47    L.   J.   Ch.    576;  form  theretofore  agreed  upon  by  it  and 

Twentsche    Stoom    Bleekery  Goor  v,  the  plaintiff.     It  was  held  that  a  mo- 

EUinger,    26    W.    R.   70;    Colburn   v.  tion  to  transfer  the  appeal  to  the  Su- 

Simms,  2  Hare  560;  Millington  v.  Fox,  preme  Court  of    Missouri,   after    the 

3  Myl.  &  C.  338.  decision  thereof  by  (he  Court  of  Ap- 

1.  Weed  v»  Peterson,  (Supm.  Ct.)  12  peals,  on  the  ground  that  there  was  an 

Abb.  Pr.  N.  S.  (N.  Y.)  178;  Coats  v.  amount  in  controversy  in  excess  of  the 

Holbrook,  2  Sandf.  Ch.  (N.  Y.)  586;  pecuniary    limit    of    the    jurisdiction 

Low  V,  Hart,  90  N.  Y.  457;  Sawyer  c/.  of  the  latter  court,  would  be  denied. 

Kellogg,  9  Fed.  Rep.  601;  Collins  Co.  Drummond   Tobacco  Co.   v,  Addison 

V.  Oliver  Ames,  etc.,  Corp.,  20  Blatchf.  Tinsley  Tobacco  Co.,  52  Mo.  App.  10. 

(U.  S.)  542.  Beriew   of    Bulings   on   Eyidenee.— 

Costs  in  Cironit  Court  and  on  Appeal.  —  Where  the  trial  court  ruled  that  evi- 
Where  infringement  has  been  proven  dence  of  the  fact  that  both  the  plain- 
and  an  injunction  therefor  is  properly  tiff*s  and  the  defendant's  products  to 
ordered  the  plaintiff  is  entitled  to  costs  which  the  trademarks  were  attached 
in  the  Circuit  Court;  but  if  a  decree  were  on  sale  at  the  same  or  different 
for  an  account  and  for  the  supposed  places  in  a  town  was  admissible,  there- 
gains  and  profits  is  erroneous  because  by  ruling  in  effect  that  such  fact  was 
the  plaintiff  was  guilty  of  inexcusable  or  might  be  relevant  and  material  un- 
laches,  and  an  appeal  is  taken,  the  de-  der  the  issues  in  the  case,  and  the  de- 
fendant in  the  lower  court  is  entitled  fendant  did  not  object  to  the  ruling 
to  costs  in  the  appellate  court.  Mc-  and  did  not  claim  that  such  fact  was 
Lean  v.  Fleming,  96  U.  S.  245.  irrelevant  and  immaterial,  he  cannot 

8.  Bass  V.   Guggenheimer,   69  Fed.  contend  for  the  first  time  on  appeal 

Rep.  271;  Wharton  v»  Thurber,  Cox's  that  the  fact  was  immaterial  under  a 

Man.  of  Trademark  Cases  663.  general  objection  to  certain  evidence  of 
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States  courts  it  is  in  main  governed  by  the  act  creating  the 
Circuit  Court  of  Appeals.* 

nL  CBDCIVAL  PBOaECUTIOVB  AVB  Peval  Actiovb  VOB  COirVTBB- 
FEITUIO  —  1.  Vnder  Federal  Statutes.  —  By  the  Act  of  Congress  of 
1876  a  criminal  prosecution  was  provided  for  the  counterfeiting 
of  a  trademark  registered  under  the  Act  of  Congress  of  1870,' 
but  the  latter  act  was  declared  unconstitutional  by  the  Supreme 
Court  of  the  United  States  in  1879,  ^^^  ^^  ^^  \iAdi  that  the  Act  of 
1876  fell  with  it '  and  has  since  remained  inoperative,  and  was 
not  revived  by  the  Act  of  1881,*  which  was  a  valid  registration 
act,  but  did  not  provide  for  criminal  or  penal  proceedings.^ 

2.  Under  State  Statutes  —  Many  and  perhaps  most  of  the  states 
have  provided  for  criminal  prosecutions  or  penal  actions  to  be 
brought  in  the  state  courts.* 

that  fact.     Hygeia  Distilled  Water  Co.  Frooediire  Balating  to  Searoh  Wanranti. 

V.  Hygeia  Ice  Co.,  70  Conn.  516.  — The  Act  of  1876  proirided  thai  ap- 

1.  Act  Cong.  March  3,  1891,  26  U.  S.  plication  for  a  search  virarrant  might  be 

Stat,  at  L.  826,  c.  517.     See  generally  made    to    any   United   States  Circuit 

article  United  States  Courts.  Court  or  district  judge  or  United  States 

Slfoot  on  Appeal  of  Beoision  in  Other  commissioner,  who  might  "  within 
Olrenit.  —  Where  an  order  granting  a  their  respective  jurisdiction  proceed 
preliminary  injunction  against  the  in-  under  the  law  relating  to  search  war- 
fringement  of  a  trademark  or  trade  rants."  In  In  re  0*Donnell,  18  Fed. 
name  was  proper  when  made,  the  Cir-  Cas.  No.  10,434,  it  was  held  that  since 
cuit  Court  of  Appeals  of  one  circuit  there  was  no  general  United  States 
will  not  reverse  the  decision  because  the  statute  on  the  subject  of  search  war- 
same  court  in  another  citcuit  since  rants,  the  law  referred  to  must  have 
the  appeal  was  taken  has  decided  that  been  the  common  law,  and  the  appli- 
the  trade  name  in  controversy  cannot  cation  would  therefore  be  denied  un- 
be  sustained.  Atwater  v.  Castner,  (C.  less  the  known  requirements  in  the  ap- 
C.  A.)88  Fed.  Rep.  643,  r^^^arfff^^^fVdT  plication  or  affidavit  with  respect  to 
(C.  C.  A.)  90  Fed.  Rep.  828.  definitenessand  particularity  had  been 

8.  Act  Cong.  Aug.  14,  1876,  19  U.  S.  observed. 

Stat,  at  L.  141,  c.  274;  Act  Cong.  July  8.  Trademark  Cases,  100  U.  S.  89. 

8, 1870.  16  U.  S.  Stat,  at  L.  198,  c.  230;  4.  Act  Cong.  March  3,  1881,  3i  U.  S. 

Rev.  Stat.  U.  S.,  §§  4937-4947-  Stat,  at  L.  502,  c.  138. 

Oommitmont  for  TriaJ.  —  Under  this  6.  U.  S.  v,  Koch,  40  Fed.  Rep.  350. 

act,  in  order  for  a  magistrate  to  commit  See  also  U.  S.  v,  Braun,  39  Fed.  Rep. 

the  accused  for  trial,  it  was  required  775. 

only  that  the  evidence  be  sufficient  to  6.  JnrisdiotioBofH'OBroglstorod  Foroigii 

establish  probable  cause  that  the  de-  Trademark.  —  Act  Cong.   1881  relating 

fendant   had    committed    the    offense  to  trademarks  used  in  commerce  with 

charged.     U.  S.  v.   Steffens,   27   Fed.  foreign  nations  and  providing  for  an 

Cas.  No.  16,384.  action  on  the  case  for  damages  for  the 

Indietment.  —  It  was  held  that  an  wrongful  use  of  such  a  trademark  does 
indictment  under  the  act  to  punish  not  oust  a  state  court  in  New  York  of 
the  counterfeiting  of  a  registered  trade-  jurisdiction  of  a  prosecution  under  sec- 
mark  must  aver  a  state  of  facts  which  tion  364  of  the  Penal  Code  for  counter- 
as  a  matter  of  law  was  sufficient  to  feiting  a  foreign  trademark  which  is 
make  the  word  a  valid  trademark,  and  not  registered  under  the  Act  of  Con- 
that  an  allegation  that  a  word  had  been  gress.  People  v.  Molins,  (Ci.  Gen. 
admitted  to  registration  by  thecommis-  Sess.)  7  N.  Y.  Crim.  51. 
sioner  was  not  a  sufficient  averment  Remedy  for  Vonroiidents  or  Voreigners. 
that  the  alleged  owners  had  acquired  — The  Missouri  Act  of  1870  (now  R'ev. 
an  exclusive  right  of  property  in  the  Stat.  Mo.,  §§  10,366-10.368)  providing 
word  when  affixed  to  a  certain  class  of  a  criminal  proceeding  against  the 
goods.  U.  S.  V,  Braun,  39  Fed.  Rep.  counterfeiting  of  trademarks  majr  be 
775.  invoked  by  citizens  of  other  states  and 
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coantriet.     State    v,    Glbbs,    56  Mo.  association,  or  union  of   workingmen 

133.  from  the  counterfeiiing  of  their  labels, 

RUtsmtnt  of  JkauaA  on  Bvorn  Com-  there  need  be  no  averment  that  the 

plaint.  —  In  a  criminal  prosecution  for  labor  union  whose  label  was  counter- 

the  violation  of  Act  N.  J.,  March  11,  feited  was  the  exclusive  owner  of  the 

1881  (Gen.   Stat.    1895,  p.  299),   being  label.    State  v.  Bishop,  128   Mo.  373. 

*'  an    act    for    the    better    protection  See  also  People  v.  Fisher,  50  Hun  (N. 

of  manufacturers  and  bottlers  of  and  Y.)  552,  under  the  New  YorksxsXMl^. 

dealers  in  mineral  waters,  beer,  ale,  ATorments  of  Knowledge  and  Intent. — 

porter,  and  other  beverages,"  a  state-  In   an    action    to    recover    a    penalty 

ment  of  demand  is  unnecessary,  and  a  under  Laws  N.  Y.  1893,  c.  219,  for  the 

swurn  complaint  is  ihe  only  pleading  counterfeiting  of  a  label  adopted  by  a 

requited  or    proper,   the  issue   to   be  labor  union,  allegations    in  the  com- 

tried   being   the  truth   of    such   com-  plaint  of  knowledge  of  the  counterfeit 

plaint.     Brani  v.  Froehlich,  49  N.  J.  L.  and  intent  to  injure  are  mere  surplus- 

336.  age,  these  not  being  ingredients  of  the 

Showing  Label  Entitled  to  Seglstration.  offense.     Bulena  v.  Newman,  (Buffalo 

—  In  order  to  maintain  a  criminal  pros-  Super.  Ct    Gen.  T.)  10  Misc.  (N.  Y.) 

ecution  for    the   counterfeiting    of    a  460. 

labor-union  label  registered  under  the  Charging  Soreral  Offenses  AltomatiToly. 

Indiana  statute,  it  must  appear  from  — A  complaint  in  a  criminal  proceed- 

the  indictment  that  the  label  was  such  ing  under  Act  N.  J.,  March  11,  1881 

as  was  entitled  to  registration.     State  (Gen.  Stat.  1895,  p.  299),  for  the  better 

V.  Hagen,  6  Ind.  App.  167.  protection  of  manufacturers,  bottlers, 

ATorment of  Szelnsivo  Ownership. — An  etc.,  of  mineral  waters,  etc.,  is  defect- 
information  in  the  language  of  the  stat-  ive  if  ii  charges  in  the  alternative  the 
ute  is  sufficient;  and  therefore  under  commission  of  one  or  another  of  sev- 
Acts  Mo.  1893,  p.  260  (Rev.  Stat.  Mo.,  eral  offenses  specified  in  the  statute. 
§  10,365  et  seqX  protecting  any  person.  Brant  v,  Froehlich,  49  N.  J.  L.  336. 
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TRANSCRIPT. 

As  to  Transcript  on  Appeal^  see  article  APPEALS^  vol.  2,  p.  258. 

Transcript  on  Appeal   from   Justice's  Judgment y   see   article 

JUSTICES  OF  THE  PEACE,  vol.  12,  p.  789. 
Stipulation  as  to  Transcript,  see  article  STJPULATIONS,vo\. 
20,  p.  639. 

TRANSFER  OF  CAUSE. 

See  generally  articles   CHANGE   OF  VENUE,  vol.  4,  p.  373; 
REMOVAL  OF  CAUSES,  vol.  18,  p.  150. 


TRANSITORY  ACTIONS. 

See  article  VENUE. 


TRAVERSE. 

See  article  PLEAS  AT  LA  IF,   vol.  i6,  p.   539,   and  the  cross- 
references  there  given. 


TREASON. 

I  PBELnCIKABY  EXAMIKATIOH,  776. 

IL   IHBICTXEHT,  777, 

1.  Charging  Offense  in  Language  of  Statute,  777. 

2.  Necessity  to  Allege  Overt  Act,  ']*j'j, 

3.  Pleading  and  Proof  ,  777. 

I  PBELIMIHABY  Examination  —  Proof  Necetsary  for  CommitmoBt.  — 
In  a  preliminary  examination  on  the  charge  of  treason,  as  in  such 
examinations  for  other  crimes,*  it  is  not  necessary  to  a  commit- 
ment that  the  proof  should  be  such  as  would  be  required  to  con- 
vict the  accused  on  a  trial  in  chief,  nor  such  even  as  absolutely 
to  convince  the  mind  of  the  examining  magistrate  of  the  guilt 
of  the  accused,  but  it  will  be  sufficient  if   probable   cause  be 

1.  Sec  article  Preliminary  Examination,  vol.  16,  p.  859. 
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shown.  ^  Such  probable  cause  will  be  sufficiently  shown  by 
proof  furnishing  good  reason  to  believe  that  the  crime  of  trea- 
son has  been  committed  by  the  person  charged  with  having 
committed  it.* 

DetorminatioB  of  Qnoftion  Baiiod  by  PIm  of  AutrafoiB  Acquit.  —  It  has  been 
held  that  it  is  improper,  on  a  preliminary  examination  of  a  per- 
son charged  with  treason,  to  determine  a  question  raised  by  the 
plea  of  autrefois  acquit^  unless  the  question  raised  by  such  defense 
be  one  on  which  the  judgment  of  the  examining  judge  is  com- 
pletely formed  in  favor  of  the  person  by  whom  it  was  made.' 

n.  IHDICTMSVT  —  1.  Charging  Offenge  in  Language  of  Statute  — 
Hood  Hot  Ohargo  "  LovylAg  War."  —  An  indictment  for  treason  under 
section  2  of  the  Act  of  July  17,  1862,*  need  not  use  the  specific 
phrase  **  levying  war,"  in  the  constitutional  definition  of  treason,* 
but  will  be  sufficient  if  it  follows  the  language  of  the  act.* 

2.  ITeceflsity  to  Allege  Overt  Act  —  in  General.  —  It  is  necessary 
both  in  England  and  in  the  United  States  that  an  overt  act  be 
alleged  in  an  indictment  charging  treason  by  levying  war,''  since 
the  overt  act  is  the  charge  to  which  the  prisoner  must  apply  his 
defense.* 

ATorment  of  Place  and  droamitanoo.  —  Merely  to  charge  the  prisoner 
in  general  terms  with  having  levied  war,  without  averring  place 
or  circumstance,  is  insufficient.* 

3.  Pleading  and  Proof  —  General  Bnie.  —  The  charge  in  an  indict- 
ment for  treason  must  be  proved  as  laid,**  and  only  those  overt 

1.  U.  S.   v.  Bollman,  4  Cranch  (U.  6.  U.  S.  v,  Greathouse,  2  Abb.  (U. 

S.)  455,  25  Fed.  Cas,  No.  14,692a.  S.)  364. 

8.  Per  MarshaU,  C.  J.,  in  U.   S.  v.  7.  U.  S.   v.   Burr,  25  Fed.  Cas.  No. 

Bellman,  4  Cranch  (U.  S.)  455.  25  Fed.  14,693;  i  East  P.  C.  116;  i  Hale  P.  C. 

Cas.  No.  I4,692<z.  121;  Vaughan's  Case,  2  Salk.  634,  5  St. 

Teitlmony  of  Two  Witneetes  TJnneoei-  Tr.  17;  Foster's  Crown  Lav7  194.     See 

tary  on  Preliminary  Examination.  —  The  also  Respublica    r.   Carlisle,    i    Dall. 

constitutional  provision  that  no  person  (Pa.)  35. 

shall  be  convicted  of  treason  unless  on  8.  i  East  P.  C.  116;  i  Hale  P.  C. 
the  testimony  of  two  witnesses  to  the  121;  U.  S.  v.  Burr,  25  Fed.  Cas.  No. 
same  overt  act  or  on  confession  in  open  I4,6(^,  quoting  Foster's  Crown  Law  194. 
court  is  not  applicable  to  preliminary  Heoeisity  for  Setting  Out  Letter. —  In 
examinations  with  a  view  to  the  com-  Respublica  v.  Carlisle,  i  Dall.  (Pa.)  35, 
mitment  of  the  accused  on  the  charge  il  was  held  that  in  an  indictment  for 
of  treason,  but  is  restricted  to  the  treason  it  was  sufficient  to  aver  that 
trial  of  the  indictment.  It  would  seem,  the  defendant  sent  intelligence  to  the 
however,  that  a  person  should  not  be  enemy,  without  setting  forth  the  par- 
indicted  or  imprisoned  on  a  charge  of  ticnlar  letter  conveying  such  intelli- 
treason  when  there  is  no  rational  prob-  gence,  or  (he  contents  thereof, 
ability  that  the  charge,  if  true,  can  be  9.  U.  S.  v.  Burr,  25  Fed.  Cas.  No. 
proved  by  two  witnesses  in  the  future  14,693;  Respublica  v.  Carlisle,  i  Dall. 
trial.  U.  S.  v.  Greiner,  4  Phila.  (Pa.)  (Pa.)  35;  i  East  P.  C.  116. 
396,  18  Leg.  Int.  (Pa.)  149.  26  Fed.  Cas.  10.  Heceetity  to  Prove  Overt  Aet  asLaid. 
No.  15,262.  — **  If  it  be  necessary  to  specify  the 

8.  U.  S.  V,  Burr,  25  Fed.  Cas.  No.  charge  in  the  indictment  it  would  seem 

14,6940.  to  follow   irresistibly  that  the  charge 

4.  12  U.  S.  Stat,  at  L.  590,  §  2;  Rev.  must    be    proved    as    laid.      All    the 

Stat.  U.  S.,  §  5334.  authorities  which  require  an  overt  act 

6.  Const.  U.  S.,  art.  3,  §  3.  require  also  that  this  overt  act  should 
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acts  which  are  charged  in  the  indictment  can  be  given  in  evi- 
dence, unless  perhaps  as  corroborative  testimony  after  the  overt 
acts  charged  are  proved.^ 

Proof  of  Allegationf  m  to  Hmnbor  of  Inrargonti.  —  In  prosecution  for 
treason  in  levying  war  against  the  United  States  by  participating 
in  an  insurrection,  it  is  immaterial  that  the  number  of  the 
insurgent  party  is  not  proved  to  have  been  so  great  as  stated  in 
the  indictment,  since  such  fact  cannot  alter  the  defendant's 
guilt.' 

be  proved.    *    •    •    Might  it  be  other-  Proof  of  AUogationo  m  to  Timo.  —  It 

wise,  ihe  charge  of  an  overt  act  would  has  been  held  that  where  the  crime  is 
be  a  mischief  instead  of  an  advantage  laid  and  proved  to  have  been  commit- 
lo  the  accused.  It  would  lead  him  ted  before  the  charge  was  presented, 
from  the  true  cause  and  nature  of  the  the  allegation  as  to  the  time  of  its  corn- 
accusation,  instead  of  informing  him  mission  need  not  be  proved  strictly  as 
respecting  it."  Marshall,  C.  J.,  in  U.  laid.  U.  S.  v.  Vigol,  3  DaU.  (U.  S.) 
S.  </.  Burr«  35  Fed.  Cas.  No.  14,693,  346,  holding  it  immaterial  that  the 
citing  Vaughan's  Case,  3  Salk.  634.  5  offense  was  not  proved  to  have  been 
St.  Tr.  17.     See  also  i  Hale  P.  C.  I3i.  committed  on  the  day  stated  in  the  in- 

1.  U.  S.  v.  Burr,  35  Fed.  Cas.  No.  dictment. 

14,693;  I  Hale  P.  C.  133;  I  East  P.  C.  8.  U.   S.   v.  Vigol,  3  Dall.  (U.  S.) 

117.  346. 
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I  Bum  Asxnve  vvbbs  Tbiatibs  —  Ayeuovt  or  Jihusdictiohal 
Facts,  779. 

n.  JVDICIAL  VOTICB  OV  TBSATISi^  779. 

I  SiriTB  AxisnrG  tthdeb  Tbbatisb— Aysbxeht  of  Juxibbic- 

TIOBAL  Facts  —  Beoenitj  to  Btt  Up  Bight  or  Title  Dependent  on  Treaty.  — 
The  usual  rule  that  when  the  original  jurisdiction  of  a  United 
States  Circuit  Court  is  invoked  upon  the  ground  that  the 
determination  of  the  suit  depends  upon  some  question  of  a 
federal  nature  the  pleadings  must  disclose  that  the  court  has  juris- 
diction on  such  ground,^  applies  where  jurisdiction  is  invoked  on 
the  ground  that  the  validity  or  construction  of  a  treaty  is 
involved.*  It  must  appear  from  the  plaintiff's  own  statement 
of  his  claim  that  the  claim  arises  under  such  treaty,  and  some 
right,  title,  privilege,  or  immunity  dependent  on  the  treaty  must 
be  so  set  up  or  claimed  as  to  require  the  Circuit  Court  to  pass  on 
the  question  of  Validity  or  construction  in  disposing  of  the  right 
asserted.' 

A  Writ  of  Error  or  Appeal  under  section  5  of  the  Act  of  Congress 
of  March  3,  1891,  to  the  Supreme  Court  of  the  United  States, 
on  the  ground  that  the  validity  or  construction  of  a  treaty  was  in 
question,  will  be  dismissed  where  it  does  not  appear  that  the 
plaintiff's  statement  of  claim  raised  such  question  either  directly 
or  by  clear  and  necessary  intendment.* 

n.  JVDICIAL  VOTICB  OF  Tbbatibb.  —  A  treaty,  being  a  public 
law,  will  be  judicially  noticed  by  the  courts.* 

1.  See  generally  article  Umitkd  States  tion  the  validity  or  the  constraction  of 

Courts.  that  treaty.     Borgmeyer  v.  Idler,  159 

8.  Muse  V.  Arlington  Hotel  Co.,  168  U.  S.  408. 
U.  S.  430;  Borgmeyer  v.  Idler,  159  U.        In   Gill   v.   Oliver.  11  How.  (U.  S.) 

S.  408;  Crystal  Springs  Land,  etc.,  Co.  539,  on  error  to  the  Court  of  Appeals 

V.  Los  Angeles,  82  Fed.  Rep.  114.  of  Maryland^  it   was   held,   where  an 

8.  Muse  V.  Arlington  Hotel  Co.,  168  award    had    been    obtained    under    a 

U.   S.  430.    See  also  Crystal  Springs  treaty  with   Mexico  and   both   parties 

Land,  etc.,  Co.  fr.  Los  Angeles,  83  Fed.  claimed  under  the  award  merely  as  part 

Rep.  114.  of  the  history  of  the  case,  that  the  valid- 

Vaeti  Held  Insuffleieiitto  Drawin  Ques-  ity  of  the  treaty  or  its  construction  was 

tion  Validity  or  Constmetioii  of  Treaty.  —  in  no  way  involved  and  hence  that  the 

The  mere  fact  that  the  matter  in  con-  writ  of  error  could  not  be  maintained, 
troversy  in  an  action  is  a  sum  of  money        4.  Borgmeyer  v.  Idler,  159  U.  S.  408; 

received   by  one  of  the  parties  as  an  Muse  v.  Arlington  Hotel  Co.,  168  U. 

award  ander  a  treaty  with  a  foreign  S.  430.    See  also  Press  Pub.  Co.  v. 

power  providing  for  the  submission  of  Monroe,  164  U.  S.  105. 
claims  against  such  power  of  arbitra-        6.  Godfrey    v.  Godfrey,   17  Ind.  6; 

tion  does  not  in  any  way  draw  in  ques-  Exp,  M'Cabe,  46  Fed.  Rep.  363. 
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TRESPASS. 

By  Henry  Sthphen. 

I  DSFIKITIOV  AND  SCOPE  OF  ABTICLE,  783. 

n.   ClTIL  SEMEBIES,  784. 

1.  In  General y  784. 

2.  At  LaWy  784. 

a.  In  General^  784. 

b.  Trespass  Vi  et  ArmiSy  785. 

c.  Trespass  on  the  Casey  786. 

d.  Either  Vt  et  Armis  or  Case  in  Some  Instances y  788. 

e.  Under  Statutes^  789. 

/.   Assumpsit  —  Waiver  of  Trespass y  790 

3.  In  Equity,  791. 

nL  JUBIBBICTIOH  AHB  TENTJE,  792. 

1.  Trespass  to  Realty y  792. 

a.  In  General y  792. 

b.  Under  Statutes y  792. 

c.  Materiality  of  Venue y  793. 

2.  Trespass  to  Personalty  and  to  the  Persony  793. 

a.  In  Generaly  793. 

b.  Change  of  Venue y  794, 

3.  Jurisdiction  of  Inferior  Courts y  794. 

a.  In  Generaly  794. 

b.  Trespass  to  Realty y  795. 

4.  Objections y  *i^*i, 

IV.   JOIHDEB  OF  COUHT8  A.ND  CAUSEB,  797. 

1.  ///  Generaly  797. 

2.  Matter  in  Aggravationy  798. 

3.  'Joinder  with  Other  Forms  of  Actiony  800. 

a.  Assumpsit y  800. 

b.  CasCy  800. 

(i)  At  Common  LaWy  800. 
(2)  Under  Statutes y  801. 
r.  Z>^^/  and  Actions  on  StatuteSy  802. 

d.  Ejectment y  802. 
^.    Troifery  802. 

4.  Objections y  802. 

V.  Pabties,  803. 

I.  Plaintiffs y  803. 

tf .    Trespass  to  RecUtyy  803. 
^.    Trespass  to  Personalty,  804. 
^.  Joinder  of  Plaintiff Sy  ^o^^ 
{i)  In  Gepieral,  805. 
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'2)  Tenants  in  Common^  805. 
j)  Husband  and  Wife,  805. 
a.  Defendants^  806. 

3.  Objections^  808. 

a.  Misjoinder^  808. 
^.  Nonjoinder^  808. 

4.  Discontinuance y  809. 

71  DSGLABATIOV  OB  COMPLAIVT,  809. 

1.  /«  General^  809. 

2.  TlrW,  8ri. 

tf.  Necessity  to  Allege^  811. 
^.   Continuando^  &12. 

{i)  In  General^  812. 

(2)  /"^r  fr>^/^  TiW,  813. 

(3)  Divers  Days  and  Times,  813. 

c.  Requisites  and  Sufficiency  of  Allegations^  814. 

d.  Allegations  and  Proof  ^  ii/^, 

3.  Manner  of  Committing  Trespass ,  817. 

tf.  In  General^  817. 

^.   ^«ar^  Clausum  Fregit^  817. 

r.  2?^  Bonis  Asportatis^  818. 

4.  Description  of  Subject-matter  of  Trespass,  818. 

a.  Locality,  818. 

(i)  Trespass  to  Realty,  818. 

(tf)  -^/  Common  Law,  818. 

(^)  £/«//^r  Statutes,  819. 

(r)  Allegations  and  Proof,  820. 

(2)  Trespass  to  Personalty,  821. 

(3)  Trespass  to  the  Person,  821. 
*.  Quality  and  Quantity,  821. 

5.  Interest  of  Plaintiff,  823. 

a.  /«  General,  823. 

^.   Trespass  to  Realty,  823. 

(i)  /«  GenercU,  823. 

(2)  Allegations  and  Proof  ,  825. 
/.   Trespass  to  Personalty,  826. 


(i)  /«  General,  826. 

0 


2)  Allegations  and  Proof  ,  827. 
^.    Trespass  to  the  Person,  827. 
6.  Damages,  827. 

tf.  Necessity  and  Sufficicficy  of  Allegations,  827. 
^.  Allegation  of  General  Damage,  828. 
r.  Allegation  of  Special  Damage,  829. 
//.  Double  and  Treble  Damages,  830. 

VU   PUA  OB  AH8WEB,  83I. 

1.  /«  General,  831. 

2.  General  Issue,  832. 

a.  /«  General,  832. 
^.  .S*^^^  ^  -P/^tf,  832. 

(i)  //I  General,  832. 
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(2\  Mitigation  of  Damages^  833. 

(3)  Lawful  Authority,  834. 

(4)  In  Trespass  to  Realty,  834. 

(5)  In  Trespass  to  Personalty,  S36. 

(6)  In  Trespass  to  the  Person,  836. 
3.  Special  Defenses,  837. 

a.  Where  Necessary  or  Appropriate,  837. 
(i)  In  General,  837. 

(2)  Liberum  Tenementum,  8^0. 

(3)  7/V/^,  841. 

d.  Notice  of  Defense  under  General  Issue,  841. 
c.  Requisites  and  Sufficiency  of  Plea  or  Notice,  842. 
(i)  In  General,  842. 
(2)  Where  Plea  Is  Special,  846. 
(a)  In  General,  846. 
Ip)  Authority  of  Law,  848. 
(c)  Military  Authority,  849. 
{d)  Former  Recovery  and  Res  judicata,  Zj^^. 
(e)  Leave,  License^  or  Easements,  049. 
(/)  Liberum  Tenementum,  8so. 
(^)  Title,  851. 

4.  Double  Pleading,  851. 

5.  yoint  and  Several  Pleas,  852. 

vni.  Eeplicatioh  OB  Beply,  853. 

1.  In  General,  853. 

2.  T'i?  /'/^a  ^/  Liberum  Tenementum,  854. 

3.  TV?  Pleas  of  Excuse,  855. 

4.  To  Pleas  of  justification,  856. 

TSL.  Bejoindebs,  858. 
X.  Amekdmevts,  858. 
XL  Sepabate  Tbial8»  859. 

XII   IHSTBUCTIONS,  859. 

1.  In  General,  859. 

2.  Directing  Verdict,  864. 

Xm  Vebdict,  864. 

1.  In  General,  864. 

2.  W^//<fr^  Trespass  Was  yoint,  867. 

tf.  In  General,  867. 

^.   y<:?/«/  or  Several  Assessment  of  Damages,  868. 
XIV.  JUBGMENT,  869. 

1.  In  General,  869. 

2.  Conformity  to  Pleadings  and  Proof,  869. 

3.  Conformity  to  Verdict  or  Findings,  870. 

4.  Form  of  judgment,  871. 

tf.   //?  General,  871. 

^.  Propriety  of  yoint  yudgment,  872. 

^.  Election  de  Melioribus  Damnis,  872. 
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ZV.  Costs,  873. 

1.  In  General y  873. 

2.  Where  there  Are  Several  Trespassers^  873. 

a.  Recovery  Against  A 11^  873. 

b.  Recovery  Against  Some,  873. 

c.  y^oint  or  Several  Bills  of  Costs y  873. 

(i)  Recovery  by  Plaintiffs  873. 
(2)  Recovery  by  Defendants^  874. 

3.  Where  Trespasses  Are  Distinct^  874. 

4.  Apportionment,  874. 

5.  Amount  of  Costs,  875. 

a.  In  General y  875. 

b.  Limited  by  Recovery^  875. 

c.  Double  or  Treble  Costs,  878. 

ZYI   CRimHAL  PBOSECTJTIOHS  fob  TBE8PAS8,  879. 

1.  ///  General^  879. 

2.  Indictments y  Informations ,  and  Complaints ,  879. 

tf.  /«  General,  879. 

^.  Requisite  A  negations ^  879. 

(i)  In  General,  879. 

(2)  Statutory  Trespasses,  880. 
^.  Indorsement  of  Prosecutor  or  Witnesses^  883. 

3.  P/ftf,  883. 

4.  Instructions,  883. 

5.  Verdict y  884. 

CROSS-REFERENCES. 

As  to  Particular  Kinds  of  Trespass  see  articles  ASSAULT  AND 
BATTERY,  vol.  2,  p.  835;  FALSE  IMPRISONMENT,  vol. 
8,  p.  841;  FORCIBLE  ENTRY  AND  DETAINER,  vol.  9, 
p.  19;  MALICIOUS  MISCHIEF,  vol.  13,  p.  401;  SEDUC- 
TION, vol.  19,  p.  400;  TRESPASSING,  VICIOUS,  AND 
DISEASED  ANIMALS,  post;  TRESPASS  ON  THE  CASE, 
post;  TRESPASS  TO  TRY  TITLE,  post;  and  consult  the 
General  Index  to  this  work. 

For  Matters  of  Substantive  Law  and  Evidence,  see  the  title  TRES- 
PASS in  the  American  and  English  ENCVCLOPiEDiA  of  Law. 

I.  DSFIiriTIOV  AVp  Scope  of  ABTICLE  -~  BeHnition.  —  In  its  widest 
significance  the  word  **  trespass"  means  any  violation  of  law; 
but  in  its  most  restricted  sense  it  embraces  only  that  class  of 
torts  which  involves  a  violent,  unlawful,  physical  invasion  of 
one's  personal  or  property  rights,  thus  necessarily  excluding 
those  acts  of  one  person,  resulting  in  injury  to  another,  which 
arise  from  a  mere  omission  to  perform  a  duty,  and  all  cases  of 
injury  to  the  person,  property,  or  relative  rights  of  another  which 
is  the  indirect  result  of  wrongful  force.* 

1.  Southern  R.  Co.  v.  Harden,   loi     And  see  Am.  and  Eng.  Encyc.  of  Law. 
Ga.  263;  Ten  Eyck  v,  Runk,  31  N.  J.     title  Trespass, 
L.  428;  Hill  V.  Kimball,  76  Tex.  210.        Otiier  Dtflnltioni.  —  Trespass  Siinijies 
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Scope  of  Article.  —  This  article  includes  that  general  remedy  for  a 
trespass  known  as  an  action  yi  et  armis  at  common  law  and  its 
equivalent  action  under  code  procedure,  as  well  as  criminal 
prosecutions  for  trespass  to  real  and  personal  property.  Other 
remedies  for  trespass  are  treated  elsewhere  in  this  work.* 

II.  Civil  Bemedies— 1.  In  GteneraL  —  The  person  injured  by 
an  act  of  trespass  has  a  civil  remedy  at  law  and,  under  some 
circumstances,  in  equity.' 

2.  At  Law  —  a.  In  General.  —  The  usual  remedies  at  law  are 
either  by  trespass  vi  et  armis  or  by  trespass  on  the  case,  and 
in  his  selection  it  is  important  for  the  pleader  to  act  with  caution, 
because  a  declaration  in  case  with  a  demand  in  vi  et  armis^  or  a 
declaration  in  vi  et  armis  with  averments  appropriate  to  case,  is 
at  common  law  ground  for  arrest  of  judgment.'  The  selection, 
however,  does  not  depend  upon  the  lawfulness  or  unlawfulness 
of  the  act,  but  the  proper  criterion  is  furnished  by  inquiring 
whether  the  injury  complained  of  arises  directly  or  indirectly 
from  the  act  of  the   defendant;*  and  in  this  respect  it  must  be 

a  Passing  Over  or  Beyond  Our    Right,  Statutory  Interpretationi  of  Word.  —  As 

i.  e.,  a  transgression  or  wrongful  act.  a  general  rule,  the  word**  trespass**  Is, 

Bac.  Abr.,  tit.  Trespass.  in  acts  which  are  of  a  remedial  nature. 

Trespass  Is  an  Unlawful  Act  Commit-  construed  liberally  as  extending  to  alt 

ted  with   Violence  to  the  person,  prop-  cases  within  the  meaning  and  intent  of 

erty,    or    relative   rights    of    another,  the  statutes.     Hayden  v.  Vreeland,  37 

Castille  v.  Caffery  Cent.  Refinery,  etc.,  N.  J.  L.  378;  Ten  Eyck  v.  Runk,  31  N. 

Co..  48  La.  Ann.  322.  J.  L.  428;  Hill  v,  Kimball,  76  Tex.  210. 

'*  The   Ordinary  Signification   of   the  Compare    Roundtree    v.    Brantley,    34 

term  '  trespass  '  is  the  wrongful  inter-  Ala.  544. 

ference    with    another's    personal    or  1.  See    articles    Trespass    on    the 

property  rights.'*    Cahn  v,  Bonnett,  62  Case,  post;   Trespass  to  Try  Title, 

Tex.  674.  post;  and  the  specific  articles  dealing 

Trespass  Is  Any  Malfeasance  or  act  with  particular  kinds  of  trespass,  un- 

whereby  one  man  is  injuriously  treated  der  their  appropriate  titles. 

or    damnified.     Letson   v.   Brown,   11  For  Criminal  Prosecutions  for  TraipMi 

Colo.  App.  II.  to  the  Person  see  article  Assault  and 

Equivalent  to  '*  Transgression  —  It  is  Battery,  vol.  2,  p.  835. 
obvious  that  in  its  widest  scope  the  8.  Merger  of  Civil  Bemedy.  —  The  civil 
word  *'  trespass  "  signifies  every  injury  remedy  for  a  trespass  is  not  merged  in 
to  property.  Its  synonym  in  law  Latin  a  criminal  prosecution  therefor,  bat  is 
is  transgressio,  a  term  which,  in  its  merely  suspended  thereby.  Blassin- 
comprehensive  signification,  embraces  game  v.  Glaves,  6  B.  Mon.  (Ky.)  39: 
every  infraction  of  a  legal  right.  In  Nash  v.  Primm,  1  Mo.  178;  Robinson 
this  sense  it  comprehends  not  only  t/.  Culp,  i  Tread w.  (S.  Car.)  231;  Can- 
forcible  wrongs,  where  the  damages  non  v,  Buiris,  i  Hill  L.  (S.  Car.)  372; 
are  direct  and  immediate,  but  also  acts  Crosby  v.  Leng,  12  Easi  409. 
the  consequences  of  which  make  them  8.  Dale  Mfg.  Co.  v.  Grant,  34  N.  J. 
tortious.  Ten  Eyck  v.  Runk,  31  N.  J.  L.  138;  LippencotI  v.  Smith,  4  N.  J.  L. 
L.  428.  106. 

Any  Physical  Force  TJnanthorised    by  Before  Jnstioe.  —  An  objection  arising 

Law,  however  slight,  against  the  per-  from  a  variance  between  the  summons 

son  or  possession  of  another,  without  and  the  declaration  because  one  is  in 

regard  to  the  motive,  is  in  itself  and  case  and  the  other  vi   et  armis  is  not 

essentially,  a  trespass  and  the  gist  or  regarded  in  a  proceeding  before  a  jus- 

gravamea  of  an  action  of  trespass  vi  et  tice.     Baker  v.  Duinbolton,  10  Johns. 

armis.     Luttrell    v.    Hazen,    3    Sneed  (N.  Y.)  240. 

(Tenn.)  20.  4.  Scott  v.  Bay,  3  Md.  431;  Percival 
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noted  that  an  injury  is  immediate  and  direct  when  it  is  produced 
by  the  act  to  which  it  is  ascribed  without  the  intervention  or 
agency  of  any  distinct  immediate  cause.  ^ 

*.  Trespass  Vi  et  Armis.  —  Where  the  act  done  is,  without 
the  intervention  of  any  other  act  or  agent,  immediately  injurious 
to  the  person  or  property  of  another,  and  without  or  against  his 
consent  or  agreement,  therefore  necessarily  being  accompanied 
with  force,  the  remedy  is  trespass  tn  et  armis;  and  it  is  imma- 
terial whether  the  injury  was  or  was  not  committed  wilfully.* 

Fonu  of  Vi  tt  Armli.  —  Vi  et  armis  may  be  brought  either  for  tres- 
is. Hickey,  i8  Johns.  (N.  Y.)  257;  Cot-  duced  by  a  preceding  cause,  when 
teral  v.  Cummins,  6  S.  &  R.  (Pa.)  343;  the  forme r  is  the  immediate  efifect  of  the 
Smith  V.  Rutherford,  2  S.  &  R.  (Pa.)  latter.  Thus,  the  effect  of  pulling  the 
358;  Scott  V,  Shepherd,  3  Wils.  C.  PI.  trigger  of  a  loaded  gun  is  the  produc- 
403.  tion  of  fire,  which  causes  the  powder  to 

Foroe  Dlnotly  Applied.  —  In  Smith  tf.  burn,  which  gives  motion  to  the  ball, 
Rutherford,  2  S.  &  R.  (Pa.)  358,  Tilfth-  by  which  the  injury  is  produced;  here 
man,  C.  J.,  said:  '*  The  critetion  of  the  whole  transaction  is  considered  as 
trespass  is  force  directly  applied,"  and  one  act,  and  the  trespass  is  ascribed  to 
held  thai  where  a  declaraiion  contains  the  pulling  of  the  trigger,  though  the 
no  allegation  of  force  so  applied  no  injury  is  the  immediate  effect  of  an  in- 
trespass  is  alleged.  See  also  Luttrell  tervening  cause,  which  gave  motion 
V,  Hazen,  3  Sneed  (Tenn.)  20,  and  gen-  and  force  to  the  ball.  *  *  *  Here 
erally  the  cases  cited  in  the  notes  to  there  was  no  distinct  intermediate 
Scott  V.  Shepherd,  i  Smith  Lead.  Cas.  agency.  The  injury  was  the  breaking 
(8th  Am.  ed.)  466.  and  sinking  of    the   coal    boat  —  the 

1.  Scott  r.  Bay,  3  Md.  431;  Case  v,  cause  of  that  Injury  was  the  act  of  the 
Mark,  2  Ohio  i6g.  defendant  in   running  the  steamboat 

Direct  or  ConsequMitial  Iigurj  ^  niu-  against  her.  The  injury,  therefore, 
trations.  —  *'  If  a  log  is  cast  into  a  high-  could  not  be  considered  as  consequen- 
way,  and  while  in  motion  hits  another,  tial;  it  was  direct  and  immediate.*' 
the  injury  is  immediate,  and  trespans  Case  v,  Mark,  2  Ohio  169. 
is  the  remedy;' but  if,  after  the  log  8.  Alabama. — Sheppard  v,  Furnlss, 
reaches  the  highway  and  becomes  sta-     19  Ala.  760. 

tionary,  a  traveler  falls  over  it  and  is  Arkansas,  —  Dixon  r.  Watkins,  9  Ark. 
hurt,  the  injury  is  consequential,  and     139. 

the  remedy  is  case.'*  Painters.  Baker,  AV/i/M^iy.  ^  Barrett  v.  Lightfoot,  i 
16  111.  103.  T.  B.  Mon.  (Ky.)  241;  Johnson  v.  Castle- 

CarolflM      VaTigatioB.  —  Where     the     man,  2  Dana  (Ky.)  377. 
plaintiff  declared  in  case,  but  charged        Michigan,  —  Delevan     v.    Bates,     i 
that  the  defendant  was  the  owner  and     Mich.  97. 

commander  of  a  steamboat,  and  that        New  Hampshire. — Sawyer   v.   Con- 
he   so  carelessly  navigated  and  man-    cord  R.  Co.,  58  N.  H.  517. 
aged  it  thai   it  ran  foul  of  and  broke        New    Jersey.  —  Dale    Mfg.    Co.    v. 
another  boat  owned  and  navigated  by    Grant,   34  N.   J.  L.   138;  Harwood  v. 
the  plaintiffs,  by  means  of  which  such    Tompkins,  24  N.  J.  L.  425;  Rappelyea 
boat  immediately  sunk  and  was  lost,     v,  Hulse,  12  N.   J.  L.   257;  Lippencott 
judgment  was  arrested  on  the  ground     v.  Smith,  4  N.  J.  L.  106. 
that  the  declaration  should  have  been        New  York,  —  Losee  t/.  Buchanan,  61 
in   trespass,    because    the    defendant    Barb.  (N.  Y.)  86;  Burdick  v.  Worrall, 
being  at  the  helm  directing  the  course    4  Barb.  (N.  Y.)  596;  Wilson  v.  Smith 
of  the  boat,  and  the  steam  which  gave     10  Wend.  (N.  Y.)324;  Church  of  Ascen- 
motion  to  it  being  under  his   control,     sion  v,  Buckhart,  3  Hill  (N.  Y.)  193. 
the   boat  therefore  received   from    the        North  Carolina,  —  McClees  v,  Sikes, 
defendant  its  motion   and  course,  by     i  Jones  L.  (N.  Car.)  310;  Kelly  v.  Lett, 
which  it  was  made  to  strike  the  plain-     13   Ired.    L.    (N    Car.)  50;    Loabz  r. 
tiffs   boat.     The    court  said:      "  The     Hafner,  i  Dev.  L.  (N.  Car.)  185. 
effect  of  an  intermediate  cause  is  some-        Pennsylvania,  —  Berry  v,  Hamill,  13 
times  considered   as  a    trespass   pro-     S.  Sc  R.  (Pa.)  210. 
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pass  to  real  property,  to  personal  property,  or  to  the  person,  or 
for  mesne  profits;  quare  clausum  f regit  is  the  technical  name  of 
that  form  of  trespass  vi  et  armis  which  is  brought  for  a  violent 
or  forcible  injury  to  real  property;  de  bonis  asportatis  is  the 
technical  name  of  that  form  of  trespass  vi  et  armis  which  is 
brought  to  recover  damages  for  the  illegal  taking  and  loss  of 
goods;  and  trespass  for  mesne  profits  is  an  action  supplemental 
to  one  of  ejectment,  and  is  against  the  tenant  in  possession  to 
recover  the  profits  which  he  unlawfully  received  during  the  time 
of  his  occupation.* 

c.  Trespass  on  the  Case.  —  Where  the  injury  complained  of 
is  not  the  direct  and  immediate  consequence  of  the  act  imputed 
to  the  defendant,  but  is  only  secondary  or  consequential,  or 
arises  from  mere  nonfeasance,  the  remedy  is  by  an  action  of 
trespass  on  the  case.' 

Rhode  Island.  —  Fallon  v,  O'Brien,  12  for  want  of  power,  trespass  vi  et  armis 

R.  I.  518;  Brennan  v.  Carpenter,  z  R.  is   proper.     Sheppard   v,   Furniss,    19 

I.  474*  Ala.  760;    Dixon   v,  Watkins,  9  Ark. 

South  Carolina.  —  Goddard  v.   Wag-  139;  Harry  v.  Graham,  6  Jones  L.  (N. 

ner,  i  McCord  L.  (S.  Car.)  zoo;  Carsten  Car.)  460. 

V.    Murray,    Harp.    L.   (S.   Car.)    Z13;  Killing    Cattle.  —  Where    cattlt    are 

Trammell  v.  Trammell,  zi  Rich.  L.  (S.  shot  and  driven  away  from  their  range 

Car.)  47z;  Miller  v.  fiomar,  9  Rich.  L.  the  remedy  is  trespass  vi  et  armis.    Mc- 

(S.  Car.)  Z39.  Coy  v.  Phillips,  4  Rich.  L.  (S.  Car.)  463. 

Tennessee.  —  Johnson     v.    Perry,     2  1.  See    the   title    Trespass^  Am.   and 

Humph.  (Tenn.)  569.  l^ng.  Encyc.  of  Law;  and  as  to  trespass 

Vermont.  —  Clafiin  v.  Wilcox,  z8  Vt.  for  mesne  profits  see  also  in  this  work 

610.  article  Ejectment,  vol.  7,  p.  260. 

Virginia.  —  Winslow  v.  Beal,  6  Call  2.  Alabama.  —  Bay  Shore   R.   Co.  •' 

(Va.)  44;  Taylor  v.  Rainbow,  2  Hen.  &  Harris,  67  Ala.  6. 

M.  (Va,)  423.  Arkansas.  —  Brooks    v.    Clifton,    22 

United  States. —  Canadian  Pac.  R.  Co.  Ark.  54. 

v.  Clark,  (C.  C.  A.)  73  Fed.  Rep.  76.  Illinois.  —  St.   Louis,  etc.,  R.  Co.  v. 

England.  —  Huggettz/.  Montgomery,  Dalby,  zg  111.  353. 

2  B.  &  P.  N.  R.  446;  Morley  v.  Gais-  Kentucky. — Johnson  v.   Castleman, 

fold,  3  H.  Bl.  443;  M'Manus  v.  Crick-  2  Dana  (Ky.)  377. 

ett,  z  East  zo6;   Williams  v.  Holland,  Maine.  —HxniiS  v.    IHnks,   46    Me. 

zo  Bing.  ZZ2.  25  E.  C.  L.  50.  423. 

OroM  Carelaunau.  —  When  the  injury  Massachusetts.  —  Adams  v.  Hemmen- 

is  the  direct  and  primary  or  the  inevi*  way,  z  Mass.  Z45. 

table  result  of  gross  or  reckl^s  careless-  Mississippi.  —  M*Farland    v.    Smith, 

ness,   an   action   of   trespass   will   lie.  Walk.  (Miss.)  Z72 

Bay  Shore  R.  Co.  v.  Harris,  67  Ala.  6.  New    York.  —  Wilson    v.   Smith,    zo 

Negligent  Shooting. —  Where  the  dc-  Wend,  (N.  Y.)  324. 

fendant,  through  neglect,  and  for  want  North  Carolina.  — Hilliard  v.  Dortch, 

of  due  caution,  but  without  any  design  3    Hawks  (N.  Car.)  246;   M*Gowen  v. 

to  injure,  discharged  a  loaded  gun  in  a  Chapen,  2  Humph.  (N.  Car.)  6z. 

public  place  where  many  people  were  Pennsylvania.  —  Meyer  v,  Horst.  zo6 

assembled,  and  the  contents  of  the  gun  Pa.  St.  552;  Cotteral  v.  Cummins,  6  S. 

wounded  the  plaintiff  severely,  it  was  &  R.  (Pa.)  348;  Spencer  v.  Campbell,  9 

held  that  an  action  on  the  case  for  con-  W.  &  S.  (Pa.)  32;  Filler  v.  Shotwell,  7 

sequential  damages  would  not  lie,  but  W.  &  S.  (Pa.)  Z4. 

that   the    proper  action    was   trespass  Rhode  Island.  —  Vogel  v.  McAuliffe, 

vi  et  armis.    Taylor  v.  Rainbow.  2  Hen.  z8  R.  I.  79Z;  Garraty  v.  Duffy,  7  R.  L 

&  M.  (Va.)  423.'  476. 

VoidProooM.  —  Where  the  injury  was  South  Carolina.  —  McCoy  v.  Phillips, 

committed   under  legal  process,   void  4  Rich.  L.  (S.  Car.)  463. 
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AAt  Bom  lyj  8«nraiiU.  —  Where  an  act  is  done  by  a  servant,  and 
the  master  is  proceeded  against  because  of  his  liability  for  the 
acts  of  his  servants,  the  injury  is  looked  upon  as  consequential, 
and  case  is  the  proper  remedy.^ 

Virginia,  —  Winslow  v,  Beal,  6  Call  and  oppressive  manner.    Harry  v.  Gra- 

(Va.)  44;  Taylor  v.  Rainbow,  2  Hen.  &  ham,  6  Jones  L.  (N.  Car.)  460. 

M.  (Va.)423;  Shaver  r.  White,  6  Munf.  Kalioioni Exeontion  of  Segidar  Proeois. 

(Va.)  no.  — Wherever  an  injury  to  a  person  or 

IVest   Virgima.  —  Barnum  v.  BaUi-  his  property  is  occasioned  by  regular 

more,  etc.,  R.  Co.,  5  W.  Va.  10.  process  of  a  court  of  competent  joris- 

England.  —  Scott  v.  Shepherd,  2  W.  diction  maliciously  adopted,  the  rem- 

Bl.  892.  edy  is  by  an  action  on   (h:  case,  and 

And  see  post^   article   Trespass  on  trespass  does  not    lie.       Warfield    v, 

THE  Case.  Walter,  11  Gill  &  J.  (Md.)  80;  Belk  v. 

Bomoval  of  Sapport.  —  Where  the  sur-  Broadbent,  3  T.  R.  185. 

face  of  land  has  been  injnred  by  work-  Vonfeasanoe.  —  Where  the  injuries  are 

ing   under  the  surface,  or  by  moving  caused  by  carelessness  or  negligence 

the  adjacent  earth,  case  is  the  proper  there  is  mere  nonfeasance.     M'Allister 

remedy.    Shriever.  Stokes,  8  B.  Mon.  v.  Hammond,  6  Cow.  (N.  Y.)  342. 

(Ky.)453;  Williams  tr.  Hay,  120  Pa.  St.  Intent  of  Defendant.  —  Where  the  de- 

485.  fendani  has  negligently  shot  off  a  gun 

Lasionliig  Value  of  Property.  —  Where  so  as  to  frighten  a  horse  and  thereby 

railway  tracks  have  been  placed  in  a  injure  the  own^r,  case  is  the  proper 

public    street  and   thereby   adjoining  remedy  if  the  defendant  did  not  intend 

property  has  been  lessened  in  value,  to  frighten  the  horse  and  had  no  reason- 

the  remedy  is  case.   Jefifersonville,  etc.,  able  ground  to  expect  that  result;  but 

R.  Co.  z'.  Esterle,  13  Bush  (Ky.)  667.  if  he  did  intend  to  frighten  the  horse 

I^jnry  to  Bovendon.  <— Under  the  Stat-  vi  et  armis  is  proper.     Cole  v.  Fisher, 

uies  of  some  states  an  action  of  tres-  11  Mass.  137. 

pass  to  the  reversioner  for  an  injury  Distinction  Dependent  on  Degree  of  Vog- 

done  to  the  inheritance  is  permitted,  ligence.  —  The  distinction  between  an 

and  where  this  is  the  case  a  declaration  action  of  trespass  vi  et  armis  and  an 

will  not  be  sufficient  unless  it  avers  action  on  the  case  sometimes  depends 

that  an  injury  has  been  dune  to  the  in-  on  the  degree  of  caution  or  carelessness 

heritance  and  limits  the  claim  to  dam-  with  which  the  act  complained  of  was 

ages  for  such  an  injury.     Rowland  v,  attended  on  ihe  part  of  the  defendant. 

Fuller,  How.  App.  Cas.  (N.  Y.)  629.  Cole  ».  Fisher,  11  Mass.  137. 

Vogligenee  of  Employer.  —  Where  an  Immediate   Injnry  by  Vonfeasanoe.  — 

employer  omits  to  inform  his  servants  Where  the  wrong  complained  of  is  a 

of    the    location    of    his    boundaries,  mere    nonfeasance,     the    appropriate 

whereby  they  commit  a  trespass,  case,  remedy  is  case,  but  trespass  vi  et  armis 

and  not  trespass  quare  clausum^  is  the  will  also  lie  perhaps  where  the  injury 

proper  form  of  remedy.     Bath  v.  Caton,  is  immediate.     Claflin  v,  Wilcox,  18  Vt. 

37  Mich.  IQ9.  605;  Turner  v.  Hawkins,  i  B  &  P.  472; 

Unintentional  TrespoM.*— Where  a  per-  Moreton  t/.  Hardern,  4  B.  &  C.  223,  10 

son  seeks  redress  for  an  injury  from  £.  C.  L.  316. 

an  unintentional  wrongful  act.  a  proper  Killing    Cattle.  —  Where    cattle    are 

remedy  is  an  action  of  trespass  on  (he  starved  to  death   by  reason   of  being 

case.     Nolan  v.  New  York,  etc.,  R.  Co.,  chased  off  the  owner's  property,  the 

70  Conn.  159.  remedy   is   by   trespass   on   the   case. 

Voidable  Proeees.  —  Where   an  act  is  McCoy  v.  Phillips,  4  Rich.  L.  (S.  Car.) 

done  under  color  of  process,  if  the  pro-  63. 

cess  be  voidable  the  injury  is  conse-  1.  Havens  v.  Hartford,  etc.,  R.  Co., 

quential.     Sheppard  v.  Furniss,  19  Ala.  28  Conn.  69:  Illinois  Cent.   R.  Co.  tr. 

760;  Dixon  V.  Watkins,  9  Ark.  139.  Reedy,  17  III.  580;  Ames  v.  Union  R. 

Whore  the  Prooeu  Is  Valid  by  reason  of  Co..    117    Mass.     54:;    Campbell     v. 

a  power  to  issue  It,  then  an  action  on  Phelps,  17  Mass.  246;  Barnes  v.  Hurd, 

the   case  must  be  brought  for  taking  11  Mass.  57;  Price  v.  New  Jersey  R., 

out  and  acting  under  the  process  with-  etc.,  Co.,  31  N.  J.  L.  229;  Broughton  v, 

out  probable  cause,  or  in  a  wrongful  Whallon,  8  Wend.  (N.  Y.)  474;  Hamil- 
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Inoorporeftl  Bi^hu.  **  Where  the  subject-matter  of  the  injury  is  an 
incorporeal  right,  the  plaintiff's  remedy  is  an  action  of  trespass  on 
the  case.  * 

d.  Either  Vi  et  Armis  or  Case  in  Some  Instances. — 

Where  a  forcible  injury  has  been  sustained,  effected  by  means 
flowing  from  the  act  of  the  defendant,  but  not  operating  by  the 
very  force  and  impulse  of  the  act,  the  injured  party  may  sue 
in  trespass  vi  et  arntis^  constructively  treating  those  means  as 
attached  to  and  forming  part  of  the  defendant's  act,  thus  bring- 
ing that  act  into  immediate  connection  with  the  injury ;  or,  by 
waiving  any  artificial  view  of  the  matter,  he  may  treat  the  injury 
as  consequential,  and  adopt  case  as  the  form  of  action.' 

ton  Coanty  v,  Cincinnati,  etc..  Turn-  states  an  obstruction  by  casting  stones 

pilce  Co.,  Wright  (Ohio)  603.  into  a  pond  which  has  been  immemo- 

Employeei   of    Corporation.  —  Where,  rially  enjoyed  by  himself  and  those 

although  the  injury  is  immediate,  the  under  him,  and  the  pond  does  not  ap- 

fault  consists  in  the  negligence  of  the  pear  to  be  on  his  farm,  or  in  his  actual 

agents  and  servants  of  a  corporation,  or  constructive  possession,  the  remedy, 

the  remedy  against  the  corporation  is  if  there  be  any,  is  trespass  on  the  case, 

in  case.      Canadian    Pac.    R.   Co.   v.  Wetmore  v,  Robinson,  2  Conn.  52Q. 

Clark,  (C.  C.  A  )  73  Fed.  Rep.  76.     See  Where  the  Bight  to  Snter  upon  Land 

also  Canadian   Pac.   R.  Co.  «/.  Clark,  Exists,  an  abuse  of  the  right  will  not 

(C.  C.  A.)  74  Fed.  Rep.  363.  sustain   an   action    of    trespass    quart 

Wilfol  Injury  by  Servant.  —  An  action  clausum  fregit^   but  the  remedy  is  in 

of  trespass  will  lie  against  a  master  for  case.    Edelman  v.  Yealcel,  27  Pa.  St.  26. 

forcible  injuries  inflicted  by  his  em-  2.  Johnson    v.   Castleman,   2    Dana 

ployee  while  the  latter  is  discharging  (Ky.)  377;    Dalton  v.  Favour,  3  N.  H. 

his  duties.     St.   Louis,  etc.,  R.  Co.  v,  465;  Percival  v,  Hickey,  18  Johns.  (N. 

Dalby,   19  111.  353;  Chicago,  etc.,   R.  Y.)  257;  Blin  v.  Campbell,  14  Johnf. 

Co.  V,  Peacock,  48  111.  253.     Compare  (N.  Y.)  432;  Waterman  v.  Hall,  17  Vt. 

Wright  r.  Wilcox,  19  Wend.  (N.  Y.)343.  128;  Scott  r.  Shepherd,  3  Wils.  C.  PL 

Iignry  Without  Command  or  Assent  of  403. 

Master.  —  Where  the  injury  was  done  lUustration  of  Bnle.  —  The  principle 

either  wilfully  or  accidentally   by  an  that  trespass  vi  et  armis  is   the  only 

engineer  in  the  employment  of  a  rail-  form    of   remedy   where  force  is  the 

road  company,  and  it  does  not  appear  proximate     cause  _  of    the    injury    is 

that  the  particular  injury  was  done  by  neither  of  universal  nor  even  of  gen- 

the  command  or  with  the  assent  of  the  eral   application.      '*  It  is  often    true 

railroad  company,  trespass  vi  et  armis  that  the  plaintifif  has  his  remedy,  and 

is  not  a  proper  form  of  remedy.     Phil-  can  maintain  trespass,  pure  and  sim- 

adelphia,  etc.,  R.  Co.  v.  Wilt,  4  Whart.  pie,  or  maintain  trespass  on  the  case, 

(Pa.)  143.  at  his  option,   even   when  the  wrong 

The  Assistants  of  an  OiBoer  of  Highways  done  was  done  with  a  force  which  might 

are  liable  with  the  ofl!icer  for  injuries  be    said    to  be   the    proximate  cause 

occurring  by  reason  of  cutting  drains  of  the   injury.     If  the  plaintiff  sued, 

through  private  lands.  Cubit «/.  O'Dett,  and    alleged    the    act    to    have    been 

51  Mich.  347.  done  with  force,  and  concluded  contra 

1.  Wetmore  v.    Robinson,   2   Conn,  pacem^   and   his   proof  was  otherwise, 

529;     Hinks    V,    Hinks,  46   Me.    423;  but  still  showed   that  he  might  have 

Osborne  v.  Butcher,  26  N.  J.   L.   308;  maintained  case,  the  verdict  would  be 

Lambert   v.    Hoke.    14  Johns.  (N.   Y.)  sustained,  providing  the  force  was  not 

383;    Perrin   v.   Granger,   33  Vt.    loi;  direct  or  immediate.     Or  if  it  appeared 

Wilson  V.  Wilson,  2  Vt.  68.     See  also  that   the   negligent   act,    though  done 

the  title  7V^//dJx,  Am.  and  Eng.  Encyc.  with  force,  was  not  done  wilfully,  he 

of  Law.  might  bring  case.     [There  is]  the  very 

Obstmoting  Use  of  Pond.  —  Where   a  simple    illustration    of    two    vehicles 

plaintifif  does  not  complain  of  any  in-  driven  on  the  common  highway,  where 

jury    to    his    possession,   but   merely  the  driver  in  fault  ran  into  the  injured 
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VtgUgtnee  ud  tTafUlfUaaM. —  Where  the  injury  is  merely  attributa- 
ble to  negligence,  carelessness,  or  want  of  skill  on  the  part  of  the 
defendant,  and  not  to  his  wilful  act.  the  party  injured  has,  even 
though  the  injury  be  an  immediate  one,  an  election  either  to 
treat  the  negligence,  carelessness,  or  want  of  skill  of  the  defend- 
ant as  a  cause  of  action  and  declare  in  case,  or  to  declare  the  act 
itself  as  the  injury  and  declare  in  trespass.^ 

TreipftM  or  Trover  Conenrront  Bomadiof.  —  Where  the  trespass  consists 
in  taking  personal  chattels  from  one  who  has  either  an  absolute 
or  a  special  property  in  them,  actions  of  trespass  or  trover  (which 
is  but  a  form  of  trespass  on  the  case)  are  concurrent  remedies.' 

e.  Under  Statutes.  —  In  order  to  remove  the  difficulties  at 
common  law  that  grow  out  of  the  nice  distinctions  between  cases 
in  which  trespass  vi  et  armis  is  the  proper  action  and  those 
in  which  the  remedy  is  in  case,  many  states  have  by  statute 
abolished  the  distinction  between  them.' 

person,  whose  buggy  was  overturned,  i  Houst.  (Del.) 299;  Cannon  9.  Horsey, 

and  he  thereby  injured;    the   injured  i  Houst.  (Del.)  440. 

party  could    still    maintain    case,  al-  Illinois,  —  Blalock  v.  Randall,  76  111. 

though  the  injury  was  commitied  with  224;  Gay  v,  De  Werff,  17  111.  App.  417. 

an  actual  force  which  might  well  be  Indiana,  —  Hines    v.    Kinneson,     8 

said  to  have  been  the  proximate  cause  Blackf.  (Ind.)  119;  White  Water  Valley 

of  the  damage.     This  shows  that  tres-  Canal  Co.  v,  Dow,  i  Ind.  141. 

pass  for  injuries  to  the  person  may  be  Maine,  —  Welch   v.    Whittemore.  35 

committed  by  force,  and  yet  trespass  Me.  86;  Sawyer   v,   Goodwin,  34  Me. 

on  the  case  lie."     Letson  v.  Brown,  11  419;  Leathers  v,  Carr,  24  Me.  351. 

Colo.  App.  II.  Missouri,  —  Tipton  v.  Burl  on,  58  Mo. 

1.  Henly  v,  Neal,  2  Humph.  (Tenn.)  435. 

551;  Howard  r.  Tyler,  46  Vi.  683;  Will-  New   K^r^t.  —  Hale  v.  Omaha  Nat. 

lams  V,  Holland,  6  C.  &  P.  23,  25  E.  Bank.  39  N.  Y.  Super.  Ct.  207;  Wright 

C.  L.  261.  V,  Wilcox,  19  Wend.  (N.  Y.)  343;  Hull 

VegUgent  Shooting.  —  Where  the  de-  v,  Southworth,  5  Wend.  (N.  Y.)  265. 

fendant,  through  carelessness  and  neg-  Ohio,  —  Nimocks  v.    Inks,  17   Ohio 

ligence,  but  undesiornedly,  discharged  596;  Henshaw  v.  Noble,  7  Ohio  St.  226. 

a    firearm    in    such   a   manner  as   to  Pennsylvania,  —  Stine   v,  Hughes,  5 

wound  the  plaintiff,  it  was  held  that  Pa.  Dist.  13. 

the  latter  had  his  election  to  treat  (he  Tennessee.  —  Luttrell     v,    Hazen,    3 

negligence  as  the  cause  of  the  injury  Sneed  (Tenn.)  20. 

and  declare  in  case,  or  10  treat  the  act  Virf>inia,  —  New  York,  etc.,  R.  Co. 

itself  as  the  cause  of  the  injury  and  v,  Kellam,  83  Va.  851;  Daingerfield  v, 

declare  in  trespass.     Dalton  v.  Favour.  Thompson,  33  Gratt.  (Va.)  136;  Fech- 

3  N.  H.  465.     See  also  Blin  v.  Camp-  heimer  v.   National   Exch.    Bank,   31 

bell   14  Johns.  (N.  Y.)432.  Gratt.   (Va.)  651;  Womack    v.   Circle, 

Vo  Bight  of  Eleetion.  —  Where   it  is  29  Gratt.  (Va.)  192;  Parsons  v.  Harper, 

alleged  that  the  injury  complained  of  16  Gratt.  (Va.)  64. 

was  done  by  the  wilful  act  of  the  de-  West    Virginia,  —  Barnum  v,  Balti- 

fendant,    the    right   of    election    does  more,  etc.,  R.  Co.,  5  W.  Va.  10. 

not  exist.     Henly  v,  Neal,  2  Humph.  Wisconsin,  —  Schultz     v,    Frank,    I 

(Tenn.)  551.  Wis.  352. 

2.  Gaines  v,  Briggs,  9  Ark.  46;  Object  and  Effoet  of  Statute.  —  Where 
Hagaman  v,  Neitzel,  is  Kan.  384;  the  action  is  in  case,  and  according  to 
Bernstein  V.  Smith,  10  Kan.  60;  Whid-  common  la^r  and  but  for  the  statute 
den  V,  Seelye,  40  Me.  247.  See  also  should  be  trespass,  although  it  may  be 
article  Trover,  post,  maintained,  and  no  objection  can  be 

8.  Delaware,  —  Cann  v,  Warren,  i  taken  to  it  merely  on  account  of  the 
Houst.  (Del.)  188;  Bailey  v,  Wiggins,     form  of  the  action,  yet  it  must  still  be 
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/.  Assumpsit  —  Waiver  of  Trespass.  —  It  was  formerly 
universally  held,  and  is  still  held  in  many  jurisdictions,  that  the 
right  to  waive  a  trespass  and  to  sue  on  an  implied  assumpsit 
must  be  limited  to  cases  where  goods  and  chattels  have  been 
wrongfully  taken  and  sold  by  the  wrongdoer.*  In  such  cases  the 
owner  might  disaffirm  the  act,  and,  treating  the  taker  as  a  wrong- 
doer, sue  in  trespass,  or  he  might  affirm  the  act,  and,  treating  the 
wrongdoer  as  his  agent,  claim  the  benefit  of  the  transaction.* 
But  a  more  liberal  rule,  sustained  by  many  courts,  is  to  the  effect 

regarded,  under  the  statute,  in  efifect  was  not  objectionable  on  account  of  the 

and  in  the  application  of  the  rules  and  variance;  the  statute  rendered  it  imma- 

principles  of  law,  which  Riust  control  terial  whether  the  action  were  named 

and  govern  it  in  all  other  respects,  as  trespass  or  trespass  on  the  case.  Hines 

an  action  of  trespass  brought  for  a  di-  v.  Kinnison,  8  Blackf.  (Ind.)  119,  ciuJ 

rect  and  immediate  injury,  and  subject  in  White  Water  Valley  Canal  Co.  v. 

in  all  respects,  except  as  before  stated,  Dow,  i  Ind.  141. 

10  the  rules  and  principles  which  apply  Trespass  on  Lands.  —  In  Michigan  it  is 

to  and  govern   the  action  of  trespass  held  that  the  statute  authorizing  an  ac- 

at  common  law.     Cann  v.  Warren,   i  tion  of  trespass  on  the  case  where  an 

Houst.  (Del.)  188.  action  of  trespass  vi  ti  armis  might  be 

Sabitantial  Sights  Not  Aifeotad.  —  The  brought  has  no   reference   to  trespass 

Illinois   statute  abolishing  the  disiinc-  on  lands     Wood  v,  Michigan  Air  Line 

tion   between  actions  of  trespass  vi  et  R.  Co.,  81  Mich.  358. 

armis  and  trespass  on  the  case  merely  Enlargement  of  Vi  et  Armis.  —  In  7Vn- 

does  away  with  the  technical  distinc-  nessee^  where   the    facts   make    out    a 

tion  between  the  two  forms  of  action,  cause  of  action  vi  et  armis  or  trespass 

but  it  does  not  affect  the   substantial  on  the  case,  an  action  is  well  brought 

rights  and  liabilities  of  parties.     Cann  provided  it  be  in  the  latter  form,  be- 

v.  Warren,  i  Houst.  (Del.)  188;  Blalock  cause  that  is,  by  force  of  the  statute, 

V.    Randall,   76   111.   224;    Gay    v,    De  applicable  as  a  remedy  for  a  trespass 

Werff,  17  111.  App.  417;  St.  Louis,  etc.,  of  either  kind.     The  statute  does  not 

R.   Co.    V,   Summit,   3  HI.  App.    155;  change  the  character  of  the  wrong  for 

Sawyer  v.  Goodwin,  34  Me.  419.  which  damages  are  sought,  but  changes 

Vi  et  Armis  Not  Bnbstitnted  for  Case.  —  only  the  form  of  the  remedy.     It  must 

Although  by  statute  in  West  Virginia  be  observed  that  the  action  of  trespass 

it  is  provided  that  in  any  case  in  which  is   not   enlarged  in  its  operation,  and 

an  action  of  trespass  will  lie  an  action  will  lie  only  where  it  would  lie  be- 

of  trespass  on  the  case  may  be  main-  fore  the  act,  and  cannot  be  substituted 

tained,  the  statute   does   not  provide  for  case.     Luttrell  z/.  Hazen,  3  Sneed 

that  where  trespass  on  the  case  will  lie  (Tenn.)  20. 

an  action  of  trespass  t^'  et  armis  rndLj  Kame  of  Action  Immaterial — VewTork. 
be  maintained.  Barnumv.  Baltimore,  —  In  Burdick  v.  Worrall,  4  Barb.  (N. 
etc.,  R.  Co.,  5  W.  Va.  10,  the  court  say-  Y.)  596,  it  was  held  that  where  the  in- 
ing:  *'  Whilst  the  range  of  the  action  troductory  part  of  a  declaration  stated 
of  trespass  on  the  case  is  greatly  ex-  thai  the  action  was  on  the  case,  while 
tended  by  the  statute,  that  of  the  action  the  body  of  it  was  in  the  form  usually 
of  trespass  is  left  exactly  where  it  was  adopted  in  trespass,  the  name  given  to 
at  common  law,  and  no  action  of  tres-  the  action  in  theintroduciion  was  mere 
pass  can  be  now  maintained  since  the  surplusage,  the  substance  of  the  dec- 
statute  that  might  not  have  been  main-  laration  controlling  the  form  of  action, 
tained  at  common  law  before  the  stat-  1.  Gaines  v,  Briggs,  9  Ark.  46; 
ute  was  enacted  "  Hagaman    v.    Neitzel,    15    Kan.   384; 

Varianoe  in  Name  of  Action.  —  By  vir-  Bernstein  v.  Smith,  10  Kan.  60;  Whid- 
tue  of  Rev.  Stat.  Ind.  1843,  p.  691,  den  v.  Seelye,  40  Me.  247;  Downs  v, 
where  a  writ  was  in  trespass  and  the  Finnegan  58  Minn.  112;  Evans  v. 
declaration  described  a  cause  of  action  Miller,  58  Miss.  120:  Mhoon  v.  Green- 
in  case,  or  where  the  writ  was  in  case  field,  52  Miss.  434;  O'Conley  r.  Natchez, 
and  the  declaration  described  a  cause  i  Smed.  &  M.  (Miss.)  46. 
of  action  in  trespass,   the  declaration  S.  Downs  v.  Finnegan,  58  Minn.  iia. 
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that  the  trespass  may  be  waived  and  assumpsit  maintained  when- 
ever the  property  taken  has  been  converted  by  the  wrongdoer 
either  into  money  or  into  any  other  beneficial  use,  especially 
where  it  has  been  so  applied  to  his  use  as  to  lose  its  identity.^ 

S.  In  Equity.  —  When  the  nature  of  the  trespass  is  such  as  must 
necessarily  lead  to  oppressive  litigation  or  to  a  multiplicity  of 
suits,  or  the  injury  goes  to  the  destruction  of  the  estate  in  the 
character  in  which  it  is  enjoyed,  or  the  trespass  cannot  be 
adequately  compensated  in  damages,  and  the  remedy  at  law 
is  plainly  inadequate,  a  court  of  equity  is  authorized  to  interfere 
and  grant  relief.'  Thus,  where  the  trespass  amounts  to  waste 
going  to  the  destruction  of  the  estate  and  producing  an  injury 
for  which  pecuniary  compensation  cannot  be  made,'  or  where  the 
acts  of  trespass  are  of  frequent  occurrence  and  the  defendants 
have  threatened  to  repeat  them,"*  chancery  may  stay  the  mischief 

1.  Downs  V.  Finne^aa,  53  Mian.  112:  IVashington,  — Colby  v,  Spokane,  12 

Evans  v.  Miller,  58  Miss.  120.     See  also  Wash.  690. 

article  Assumpsit,  vol.  2,  p.  967.     And  IVfst  Virginia.  —  Cresap  v.  Kemble, 

see  the  title  IVaiver  and  other  specific  26  W.  Va.  ^3;  Cox  r/.  Douglass,  20  W. 

titles  in  the  American  and  English  En-  Va.  175;  McMillan  v.  Ferrell,  7  W.  Va. 

cyclopedia  of  Law.  223. 

In  Kissiisippi,  **  so  long  as  the  tres-  England,  —  Agar  v.  Regent's  Canal 

passer  retains,  in  its  original  shape,  Co.,  Coop.  t.  Eld.  77;  Shand  v,  Hec- 

the  property  taken,   he  may  logically  derson,  2  Dowl.  P.  C.  519;  Haghes  v, 

deny  that  he  holds  it  under  a  contract,  Morden  College,  i  Ves.  188. 

and    demand    that   he    be    proceeded  See  also  generally   article    Injunc- 

against  in   tort,  and  that  the  tort  be  tions,  vol.  10,  p.  869,  and  see  the  title 

established  against  him;  but  when  he  Trespass^    Am.   and    Eng.    Encyc.   of 

has  parted  with  it,  either  for  money  or  Law. 

other  property,  or  when  he  has  mingled  Xodem  Character  of  Praetloe.  —  The 

it  with  his  own,  consumed  it  in  its  use,  practice    of    granting    injunctions    ia 

or  changed  its  form,  he  should  not  be  cases  of  trespass  is  of  comparatively 

permitted  to  deny  the  assumption  to  pay  modern   origin,  and   is  a  jurisdiction 

its  value  which  the  law  imputes  from  sparingly  indulged,  and  only  upon  a 

his  method  of  dealing  with  it."     Evans  state  of  facts  which  show  that  the  in- 

r.  Miller,  58  Miss.  120.  holding  further  jury  would  be  irreparable  and  the  rem- 

that   under  Code   Miss.    i83o    §   1536  edy  at  law  inadequate  to  redress   the 

[Annoi.  Code  1892,  g  671],  abolishing  wrong  or  injury  complained  of.     Smith 

all  forms  of  actions,  any  discussion  of  v.  Gardner,  12  Oregon  221. 

this  question    would   be  unnecessary;  Mere  Trespasses.  —  '*An  injunction  is 

bat  the   case   at  bar  arose  before  the  not  granted  to  restrain  a  mere  trespass 

adoption  of  the  code.  to  real  properly  when  the  bill  does  not 

S.  Nebraska, — Tigard  v,  Moffitt,  13  clearly  aver  good  title  in  the  plaintiff, 

Neb.  565.  nor  then  as  a  general   rule  where  the 

New     York, — Jerome    v,     Ross,     7  injury  complained  of  is  not  destructive 

Johns.    Ch.   (N.    Y.)  315;    Gardner  v,  of  the  substance  of  the  inheritance,  of 

Newburgh,  2  Johns.  Ch.  (N.  Y.)  162;  that  which  gives  it  chief  value,  or  is 

Belknap  v,  Belknap,  2  Johns.  Ch.  (N.  not  irreparable,  but   is  susceptible  of 

Y.)  463;  Stevens  v,  Beekman,  i  Johns,  complete  pecuniary  compensation,  and 

Ch.  (N.  Y.)  318.  for  which  the  party  may  obtain  ade- 

Ohio,  —  Ross  V,  Page,  6  Ohio  166.  quale  satisfaction  in  the  law  courts." 

Orezoni  —  Garrett  v.  Bishop,  27  Ore-  Cresap  v,  Kemble,  26  W,  Va.  603. 

gon    349;    Mendenhall  v,    Harrisburg  8.  Ross  v.   Page,   6  Ohio  166.    See 

Water  Co.,   27   Oregon   38;   Smith  v.  also  article  Waste. 

Gardner,  12  Oregon  221.  4.  Sullivan  v.  Moreno,  19  Fla.  soo; 

South  Carolina,  —  Lining  v,  Geddes,  Shaeffer  v.  Stull,  32  Neb.  94;   Bishop 

I  McCord  Eq.  (S.  Car.)  304.  v.  Baisley,  28  Oregon  119;  Garrett  v* 
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by  an   injunction;  but   for  a  trespass  which  is    finished  when 
protection  is  sought,  it  can  give  no  redress  whatever.* 

in  JuBisDiCTiov  AVB  Vevus  —  1.  Trespass  to  Realty  —  a.  In 
General.  —  It  is  an  invariable  rule  that  courts  have  jurisdiction 
over  actions  for  trespass  to  real  estate  only  when  the  alleged 
trespass  was  committed  within  their  territorial  limits,^  and  at 
common  law  an  action  of  trespass  quare  clausutn  fregit^  being, 
local  in  its  character,  must  be  brought  within  the  county  wherein 
is  situated  the  place  in  which  the  alleged  trespass  was  committed.' 

b.  Under  Statutes.  —  In  many  of  the  states  there  are  statu- 
tory provisions  requiring  that  actions  for  trespass  to  real  estate 

Bishop,  27  Oregon  349;  Mendenhall  v.  clearly  of  opinion  ihat  the  cause  of  ac- 
Harrisburg  Water  Co.,  27  Oregon  38;  tion  stated  was  local,  and  as  the  plain- 
Smith  V,  Gardner,  12  Oregon  221.  tiff  could  not  support  the  second  count 
Bepetition  of  Aots. —  It  was  said  by  he  was  nonsuited.  On  motion  to  set 
Chancellor  Kent  in  Jerome  v.  Ross,  7  aside  the  nonsuit  by  Erskine,  after- 
Johns.  Ch.  (N.  Y.)  333:  "  I  do  not  know  wards  Lord  Chancellor,  who  observed 
a  case  in  which  an  injunction  has  been  that  the  action  was  not  one  to  recover 
granted  to  restrain  a  trespasser  merely  land,  but  merely  a  personal  action  to 
because  he  was  a  trespasser,  without  recover  satisfaction  in  damages,  which 
showing  that  the  property  itself  was  of  was  transitory  and  might  be  tried  in 
peculiar  value  and  could  not  well  ad-  England,  Buller,  J.,  in  refusing  to 
mit  of  due  recompense,  and  would  be  grant  the  motion,  said:  **  It  is  now  too 
destroyed  by  repeated  acts  of  trespass,  late  for  us  to  inquire  whether  it  were 
In  ordinary  cases  the  damages  to  be  wise  or  politic  to  make  a  distinction 
assessed  by  a  jury  will  be  adequate  for  between  transitory  and  local  actions; 
a  check  and  for  a  recompense.  *  *  *  it  is  sufficient  for  the  courts  that  the  law 
It  is  not  sufficient  that  the  act  be  simply  has  settled  the  distinction,  and  that  an 
per  se  a  trespass,  but  it  must  be  a  9x,\Xovi  quare  clausum  f regit  \^\oz9\,** 
case  of  mischief  and  of  irreparable  ruin  TrespoM  Committed  in  Foreign  State  — 
to  the  property  in  the  character  in  Kew  York.  —  In  Sentenis  t^.  Ladew,  140 
which  it  has  been  enjoyed.'*  N.  Y.  463,  it  was  held  that  the  Supreme 

1.  Lord  V,  Carbon  Iron  Mfg.  Co.,  42  Court  might  take  jurisdiction  of  an  ac- 
N.  J.  Eq.  157.  tion  for  trespass  upon  real  property  in 

2.  Eachus  c.  Illinois,  etc..  Canal,  17  a  foreign  state. 

111.  534;  American   Union  Tel.  Co.  t/.  8.  Reed  v.  Peoria,  etc.,  R.  Co.,  18  111. 

Middleton,   80  N.   Y.   408;    Dodge   v.  403;  Bennett «/.  Mclntire,  121  Ind.  231; 

Colby,  108  N.  Y.  445;  Cragin  v,  Lovell,  Rasor  v.  Quails,  4  Blackf.  (Ind.)  286; 

88  N.  Y.  258;  Sprague  Nat.   Bank  v.  Gordon  v.  Merry,  65  Me.  168;  Tyson 

Erie  R.   Co.,  40  N.  Y.  App.  Div.  69;  v.  Shueey,  5  Md.  540;  Roach  v.  Dam- 

Huenermund  v,  Erie  R.   Co.,  (N.   Y.  ron,  2  Humph.  (Tenn.)  425. 

Super.  Ct.   Spec.  T.)  48  How.  Pr.  (N.  Cutting    and   Bemoving    Timber.  — A 

Y.)  55;   Watts   V.    Kinney,   23   Wend,  trespass  is  local  in  character  notwith- 

(N.  Y.)  484:  Hurd  v.  Miller,  2  Hilt.  (N.  standing  it  is  brought  for  cutting  and 

Y.)   540;   Shelling  v.  Farmer,  i   Stra.  removing   valuable    timber   from    the 

646.  realty.     Meehan  v,  Edwards,  92  Ky. 

A  Leading  Case  on  This  Sabjeot  is  Doul-  574. 

son  V.   Matthews,  4  T.  R.  503,  which  In  Federal  Courts.  —  In  Livingston  v. 

was  an  action  of  trespass  brought  in  Jefferson,  i  Brock.  (U.  S.)  203,  a  ques- 

England   for  entering    the    plaintiff's  tion  arose  as  to  whether  the  Circuit 

dwelling  house  in  Canada  and  expel-  Court  of  the  United  States  for  the  dis- 

ling  him.   There  was  another  count  for  trict  of  Virginia  could  take  cognizance 

taking  his  goods,  but  as  there  was  no  of  a  trespass  committed  on  lands  lying 

proof  to  support  the  second  count  the  within  the  United  States,  and  without 

Duly  question  was  whether  an  action  the  commonwealth  of  Virginia,  in  a 

of  trespass  could  be  brought  in  Eng-  case  where  the  trespasser  was  a  resi- 

land  for  the  injury  stated  in  the  first  dent  of  and  was  found  within  the  dis- 

couat.    At  the  trial  Lord  Kenyon  was  trict.     It  was  held  that  it  could  not. 

792  Volume  XXI. 


Juriadietioa  ud  Ytaiu.  TRESPASS.  TntpMi  to  Pmonalty. 

shall  be  brought  in  the  county  in  which  the  subject  of  the  action, 
or  some  part  thereof,  is  situated,  thus  following  the  rule  of  the 
common  law;^  but  in  some  states  it  is  provided  that  the  action 
shall  be  brought,  regardless  of  the  locality  of  the  trespass,  in  any 
county  wherein  the  defendant  may  reside  or  be  found,  in  the 
same  manner  as  transitory  actions  may  be  prosecuted  therein.' 

c.  Materiality  of  Venue.  —  Where  the  action  is  regarded 
as  local,  as  at  common  law,  the  venue  is  material  and  must  be 
proved  as  laid ; '  and  a  defect  in  proof  is  not  aided  by  verdict.^ 

2.  Trespass  to  Personalty  and  to  the  Person  —  ^.  In  General.  — 
Where  the  trespass  is  to  personalty  an  action  therefor  is  transitory 
in  its  nature,  and  may  be  brought  anywhere,^  and  this  is  also 
the  case  with  regard  to  trespasses  to  the  person ;  ^  accordingly,  the 

1.  Arkansas,  —  Cox  v.  St.  Louis,  etc.,  (Tenn.)  425.     See  also  generally  article 

R.  Co.,  55  Ark.  454;  Jacks  v,  Moore,  33  Venue. 
Ark.  31.  Where  a  Form  Presoribed  by  the  Code 

California,  —  Drinkbouse   v.  Spring  XenUons  No  VennA  it  is  not  necessary 

Valley  Water  Works,  80  Cal.  508.  to   lay   a    venue.     Pike   v,    Elliott,  36 

Georgia.  —  Central    R.,   etc.,  Co.   v,  Ala.  69. 
Cars  well,  54  Ga.  251.  Soffloienoy  of  Avennent.--  Where  the 

Indiana.  —  Du    Breuil    v.    Pennsyl-  declaration  alleges  that  the  defendant, 

vania  Co  ,  130  Ind.  137;  Loeb  v.  Mathis,  with  force  and  arms,  entered  the  plain- 

37  Ind.  306;  Prichard  v.  Campbell,  5  tiff's  close  in  the  county  "  aforesaid," 

Ind.   494;  Ham   v.   Rogers,  6  Blackf.  which  county  is  stated  in  the  margin  of 

(Ind.)  559.  the  declaration,  the  allegation  of  venue 

loxva.  —  Switzer  v.  Gowdy,  i  Morr.  is  sufficient.     Rucker  v,   M'Neely,   4 

(Iowa)  248;    Chapman   v.    Morgdn,   2  Blackf.  (Ind.)  179. 
Greene  (Iowa)  374;  Barnes  v.  Davis,  2        Change  of  County  of  Beiideiioe. — Where 

Iowa  160.  trespass  may  properly  be  brought  only 

Kentucky,  —  Meehan  v.  Edwards,  92  in  the  county  where  the  property  lies, 

Ky.  574.  it  is  error  to  change  the  venue  to  the 

New  Jersey.  —  Champion  «/.  Doughty,  county  in  which  the  defendant  resides. 

18  N.  J.  L.  3.  Barnes  v.  Davis,  2  Iowa  160. 

New  York.  —  Leland  v.  Hathorn,  42        4.  Roach     v.    Damron,    2    Humph. 

N.  Y.  547;  Bush  V.  Tread  well,  (Ct.  App.)  (Tenn.)  425. 
II  Abb.  Pr.  N.  S.  (N.  Y.)  27.  6.  Reed  v.   Peoria,  etc.,   R.  Co.,  18 

8.  Gordon   v.    Merry,    65    Me.    168;  111.  403;  Hannibal,  etc.,  R.  Co.  v.  Ma- 

Ricker  V.  Shoemaker,  81  Tex.  25;  Con-  honey,  42  Mo.  467;  Gregg   v.  Union 

not  V.  Saunders,  81  Tex.  633;  lilies  v.  Pac.  R.  Co.,  48  Mo.  App.  494;  Ross  v. 

Knight,  3  Tex.   312;   Cook  v.    Horst-  Lown,  8  Johns.  (N.  Y.)  354;  McKenna 

man,   2   Tex.   App.  Civ.  Cas.,  §  770;  v.  Fisk,  i  How.  (U.  S.)  241. 
Payne  v.   Britton,  6   Rand.  (Va.)  105.        Be   Bonis    Asportatis.  —  In    lilies    r. 

See  also  the  codes  and  statutes  of  the  Knight,  3  Tex.   315,  it  was  held  that 

different  states.  a    trespass   de    bonis    asportatis    which 

Jnstlee's  Court.  —  Under    statute    in  is  unaccompanied  by  a  breach  of  the 

Maine    an    action    of    trespass    quare  peace  is  not  at  common  law  a  trespass 

clausum  may  be  maintained  before  a  for  which  action  must  be  brought  in 

justice  in  any  county  where  the  defend-  the  county  where  the   wrong  had  its 

ant  resides,  if  title  is  not  involved,  but  consummation. 

the  effect  of  this  statute  does  not  oust        8.  Callison  v.  Lemons,  2  Port.  (Ala.) 

the  Supreme  Judicial  Court  of  juris-  145;  Hammer  z.  Pierce,  5  Harr.  (Del.) 

diction  over  actions  of  trespass  to  lands  304;  Wilson  v.   Mackenzie,  7  Hill  (N. 

situated  in  the  county  where  the  suit  Y.)95:  Perry  v.   Mitchell,  5  Den.  (N. 

was  brought,  whether  either  party  to  Y.)  537;  Johnstone  v.  Sutton,  I  T.  R. 

the   suit   resides   there  or  elsewhere.  544;  Wall  v.  M'Namara,  cited  in  i  T. 

Gordon  v.  Merry,  65  Me.  168.  R.  536:  Mostyn  v.  Fabrigas,  i  Cowp. 

8.  Roach    V.    Damron,    2     Humph.  161;  Warden  v.  Bailey,  4  Taunt.  67; 
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venue  being  immaterial,  it  is  only  necessary  to  lay  one  for 
the  place  of  trial,  and  if  laid  for  the  trespass  it  need  not  be 
proved,  a  venue  with  scilicet  of  the  county  in  which  the  action 
was  brought  being  good  without  stating  where  the  alleged  tres- 
pass was  in  fact  committed.  ^  Such  actions  should,  however,  as 
a  rule,  be  brought  in  the  county  where  the  trespass  was  com- 
mitted, in  modern  times,  because  the  convenience  of  the  parties 
will  be  promoted  by  taking  such  a  course,  and  not  on  the 
exploded  notion  that  the  cause  should  be  tried  by  a  jury  of  the 
vicinage.* 

b.  Change  of  Venue.  —  Where  an  action  de  bonis  asportatis 
has  been  brought  out  of  the  county  where  the  trespass  was  com- 
mitted the  venue  may  be  changed  on  motion.' 

3.  Jurisdiction  of  Inferior  Courts  —  a.  In  General.  —  Justices' 
and  other  inferior  courts  have  in  most  states,  by  statute,  jurisdic- 
tion over  actions  of  trespass,  but  in  all  cases  such  jurisdiction  is 
limited  by  some. amount,  which  is  not  uniform,  and  for  which 
reference  must  be  made  to  the  statutes  of  the  various  states.* 

Amount  in  ControTony.  —  In  determining  whether  an  inferior  court 
has  jurisdiction  the  amount  in  controversy  must  be  determined 

Hannaford  v,  Honn,  2  C.  &  P.  148,  12  for  a  change  back  to  the  county  in 
E.  C.  L.  65.  which  action  was  originally  brought 
In  Engluid  and  District  of  Colombia. —  will  not  be  allowed  unless  the  plaintifi 
It  was  said  in  McKenna  v,  Fisk,  i  will  stipulate  to  give  material  evidence 
How.  (U.  S  )  241,  that  the  courts  in  arising  in  the  county  where  he  origi- 
England  were  open  in  cases  of  trespass,  nally  brought  suit.  See  also  article 
other  than  trespass  upon  real  property,  Change  of  Venur,  vol.  4,  p.  373. 
to  foreigneis  as  well  as  to  subjects,  4.  See  the  statutes  of  the  various 
and  to  foreigners  against  foreigners  states,  and  article  Amount  in  Con- 
when  found  in  England,  for  trespasses  troversy,  vol.  i,  p.  702. 
committed  within  the  realm  or  out  of  In  Xaisaclmietts,  in  Northampton 
the  realm,  or  within  or  without  the  Paper  Mills  t>.  Ames,  6  Met.  (Mass.) 
king's  foreign  dominions;  and  that  the  422,  it  was  held  that  under  the  statutes 
courts  in  the  District  of  Columbia  had  trespass  quare  clausum  was  regarded  as 
a  like  jurisdiction  in  trespass  upon  a  personal  action  to  the  extent  that  the 
personal  property  with  the  courts  in  Court  of  Common  Pleas  had  original 
England  and  in  the  United  States,  and  and  exclusive  jurisdiction  of  it  to  the 
in  the  absence  of  statutory  provisions  same  extent  that  it  had  in  personal 
should  apply  in  the  trial  of  such  cases  actions  generally,  and  the  action  might 
the  same  common-law  principles  which  therefore,  where  the  damages  exceeded 
regulate  the  mode  of  bringing  such  the  jurisdict.on  of  this  court,  be  re- 
actions, the  pleadings,  and  the  proof.  n*oved  into  the  Supreme  Judicial  Court 

1.  Hammer  v.  Pierce,  5  Harr.  (Del.)  for  trial. 

304;  Gardner  v.   Thomas,    14   Johns.  In  Sonth  Carolina,  by  an  act  of  1791, 

(N.  Y.)  134;  Glen  v,  Hodges.  9  Johns,  the  jurisdiction  of  justices  of  the  peace 

(K.  Y.)  67;    McKenna  v.  Fisk,  i  How.  in  cases  arising  out  of  trespass  was 

(U.  S.)  241;    Rafael  v,  Verelst,  2  W.  taken  away.     State  r.  Marshall,  2  Mc- 

Bl.  1055;  Mostyn  v,  Fabrigas,  i  Cowp.  Cord  L.  (S.  Car.)  63. 

176.      See  also    articles    Scilicet    or  The  TrespoM  Xay  Bo  Waived  and  suit 

Videlicet,  vol.    19,  p.  251;  Venue.  brought  for  use  and  occupation  of  the 

2.  Ross  f.  Lown,  8  Johns.  (N.  Y.)  real  estate  by  the  defendant,  and  dam- 
354,  so  holding  in  respect  to  an  action  ages  greater  than  the  jurisdictional 
de  bonis  asportatis »  amount  in  actions  of  trespass  maybe 

8.  Ross  V,  Lown,  8  Johns.  (N.  Y.)  demanded.  Missouri  Pac.  R.  Co.  9. 
354,  holding,  however,  that  a  motion    Atchison,  43  Kan.  529. 
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by  the  amount  demanded.' 

b.  Trespass  to  Realty.  —  In  many  states,  justices*  courts 
and  other  inferior  courts,  in  addition  to  having  their  jurisdiction 
limited  by  amount,  are  permitted  to  take  cognizance  of  actions 
for  trespass  to  real  estate  only  where  the  title  thereto  is  not  in 
.question,  and  where  the  only  issues  necessarily  and  actually 
involved  in  the  case  are  the  possession  of  the  described  premises 
by  the  plaintiff,  the  trespass  thereon  by  the  defendant  or  his 
animals,  the  character  of  the  inclosure,  and  the  amount  of 
damages  sustained  by  the  plaintiff.'     But  in  a  few  states  it  is 

1.  Burr  V.  Bayne,  lo  Watts  (Pa.)  299,  Indiana,  —  Beach   v.    Liverg^ood,   15 

holding  that  in   trespass  de  bonis  as-  Ind.  496. 

portatis  the  sum  in  controversy  should  Kansas,  —  Missouri   Pac.   R.  Co.  v. 

be    determined    by    the    amount    de-  Atchison,  43  Kan.  529. 

manded   in   ihe   declaration    and    the  Massachusetts.  —  Johnson  t/.  Shed,  21 

value   of    the  goods   there  laid.     See  Pick.  (Mass.)  225;  Magoun  v.  Lapham, 

generally  article  Amount  in  Contro-  19  Pick.  (Mass.)  419. 

VKRSY,  vol.  I,  p.  703.  Michigan.  —  Kinney    v.   Service,   91 

Ad  Danumm  in  Writ.  —  In  Montgom-  Mich.  629;  Wolf  v.  Holton,  61  Mich. 

ery  v.  Edwards,  45  Vt.  75,  which  was  550. 

an  action  qtiare  clausum  brought  origi-  Missouri,  —  Papin  v.  Ruelle,  2  Mo. 
nally  10  the  County  Court,  the  declara-  28;  Montague  v.  Papin,  i  Mo.  757. 
tion  charged  the  defendant  with  cutting  New  Hampshire,  —  Janvrin  v.  Scam- 
down  and  carrying  away  trees  stand-  mon,  26  N.  H.  360. 
ing  and  growing  on  the  plaintiff's  land  New  Jersey,  —  Yawger  «/.  Manning,  30 
of  the  value  of  fifteen  dollars,  and  con-  N.  J.  L.  182;  Campfield  v,  Johnson,  21 
eluded  to  the  damage  of  Ihe  plaintiff  N.  J  L.  83;  Tindall  v.  Tindall,  20  N.  J. 
fifty  dollars.  The  plaintiff  claimed  to  L.  146;  Gregory  v.  Kanouse.  11  N.  J' 
recover  treble  damages,  but  did  not  L.  62;  Appleby z^.  Obert,  16  N.J.  L.  336. 
declare  upon  the  statute  giving  treble  New  York.  —  La  Rue  v.  Smith,  153 
damages,  and  therefore  could  not  re-  N.  Y.  428,  (Supm.  Ct.  Gen.  T.)  36  N. 
cover  such  damages  in  the  action.  The  Y.  Supp.  1127;  Pugsley  v.  Kisselburgh, 
plaintiff's  testimony  tended  to  show  10  N.  Y.  420;  Strong  v.  Smith,  2  Cai. 
the  value  of  the  trees  cut  to  be  from  six  (N.  Y.)  28;  Marsh  v.  Berry,  7  Cow.  (N. 
dollars  to  eight  dollars;  the  jury  found  Y.)  344;  Ex  p.  Drew,  6  Cow.  (N.  Y.) 
their  value  to  be  five  dollars  and  6ro;  Randall  v.  Crandall,  6  Hill  (N. 
twenty-eight  cents.  The  defendant  Y.)  342;  Dorman  v.  Lang,  (Supm.  Ct.) 
claimed  that  upon  the  proof  the  County  3  How.  Pr.  (N.  Y.)  59;  Willoughby  v. 
Court  had  not  original  jurisdiction,  Jenks,  20  Wend.  (N.  Y.)  96;  People  v. 
and  moved  to  dismiss  the  action,  which  Albany  C.  PI.,  19  Wend.  (N.  Y.)  123; 
motion  was  overruled  and  an  excep-  Tuthill  v,  Clark,  11  Wend.  (N.  Y.)  642; 
tion  taken.  The  Supreme  Court,  after  Striker  v.  Mott,  6  Wend.  (K.  Y.)  465. 
passing  upon  the  question,  held  that  North  Carolina, — Edwardsz^.  Cowper, 
the    action    must  be   regarded  as  an  99  N.  Car.  421. 

ordinary  action  of  trespass  on  the  free-  Wisconsin,  —  Watry   v.    Hiltgen,    16 

hold;  that  ihe  ad  damnum  on  the  writ  Wis.  516. 

was  the  sum  in  demand,  and  that  as  See  also  the  codes  and  statutes  of  the 

the  ad  damnum  exceeded  twenty  dollars  different  states. 

the  County  Court  had  original  juris-  Constructioii  of  Statnta.  —  In  Stein  v. 

diction.    See  also  Smith  v,  Fitzgerald,  Ashby,  24  Ala.   521,  it  was  held  that 

59  Vt.  451.  the  term  "  trespass,"   as  used  by  an 

8,  California, — Livingston   v,   Mor-  Alabama  Aciol  1819  (Clay's  Dig.  297, 

gan,  53  Cal.  23;  Cornett  v.  Bishop,  39  §  7)  conferring  upon  the  County  Court 

Cal.   319;    Pollock   V,   Cummings,   38  concurrent  jurisdiction  with  the  Circuit 

Cal.  683;  Holman   v,  Taylor,  31  Cal.  Court  in  all  a<*tions  of  assumpsit,  case, 

338.  etc.,  must  be  confined  to  the  action  of 

Connecticut,  —  Lamb    v,    Beebe,    iq  trespass  as  a  remedy  for  injuries  to 

Conn.  327:  Lay  v.  King,  5  Day  (Conn.)  personal  properly  merely,  any  action 

73;  Abel  V,  Abel,  x  Root  (Conn.)  549.  involving  an  inquiry  into  the  title  to 
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immaterial  whether  the  title  is  or  is  not  in  controversy.^ 

BomoTal  of  Canio.  —  In  those  jurisdictions  in  which  the  trial  of 
actions  of  trespass  to  realty  in  an  inferior  court  where  the  title 

is  not  in  question  is  authorized,  the  cause  may  be  dismissed  by 
the  justice  or  removed  to  a  higher  court,  when  it  appears  by  plea 
or  otherwise  that  the  title  is  in  controversy.* 

real  property  being  opposed    to   the  by  the  defendant  does  not  necessarily 

spirit  of  the  acL  put  the  plaintiff  to  proof  of  title  or  re- 

1.  In  Ohio,  under  the  statute  subse-  quire  such  proof  from  the  defendant, 
quently  embodied  in  Bates's  Annot.  nor  is  the  jurisdiction  of  the  justice 
Stat.  (i897)«  §  590,  justices  of  the  peace  over  the  cause  ousted  under  such  a  de- 
have  jurisdiction  in  actions  of  trespass  nial;  and  a  judgment  dismissing  the 
on  real  estate  in  cases  where  the  dam-  action  on  the  ground  that  a  plea  of 
ages  demanded  for  such  trespass  do  title  has  been  interposed  may  be  re- 
not  exceed  the  sum  of  one  hundred  viewed  on  appeal.  La  Rue  v.  Smith, 
dollars,  and  such  jurisdiction  is  not  153  N.  Y.  428,  a  firming  91  Hun  (N.  Y.) 
affected  by  any  claim  of  title  to  such  635. 

real  estate  set  up  by   the  defendant.  Eomoral  Bond.  —  In  some  slates,  on  a 

Harrington  v.  Heath,  15  Ohio  483.  plea  of  title  by  the  defendant  the  cause 

In  Vermont  a  justice  of  the  peace  has  may  be  removed   on  the  giving  of  a 

jurisdiction  of  actions  of  trespass  on  bond.     Lamb  v.  Beebe,  10  Conn.  327; 

the  freehold  where  the  sum  in  demand  Yawger  v.  Manning,  30  N.  ].  L.  182; 

does  not  exceed  twenty  dollars,  and  it  Tindall  v.  Tindall,   20   N.   J.   L.  146; 

is  immaterial  whether  the  title  to  the  Appleby  v,  Obert,  16  N.  J.  L.  336.     See 

land  is  or  is  not  in  dispute.     To  give  also  the  codes  and  statutes  of  the  vari- 

original  jurisdiction  to  a  County  Court  ous  states  and  generally  the  cases  cited 

the  sum  in  demand  must  exceed  twenty  supra  in  this  noie. 

dollars.   Smith  v.  Fitzgerald,  59  Vt.  451.  As  to  the  Pleadings  in  the  Higher  Court 

8.  Husled  V.  Willoughby,  IT7  Mich,  where  an  action  of  trespass  is  removed 

56;  Gregory  v.   Kanouse,   11   N.  J.  L.  from   a  justice  of   the  peace,  see  the 

62;  Edwards  v,  Cowper,  99  N.  Car.  421.  following  cases: 

Bpeoial  Allegation  of  Title.  —  In  Michu  Iowa,  —  Sage  t/.  Keesecker,  i  Morr. 

gan^  in  trespass  quare  elausum  fregit  in  (Iowa)  338. 

»  justice's  court,  under  a  declaration  Massachusetts, — Stone  v.  Hubbard, 
alleging  that  the  defendant  broke  and  17  Pick.  (Mass.)  217. 
entered  the  close  of  the  plaintiffs,  the  New  Hampshire.  —  Janvrin  v.  Scam- 
plaintiff  s  may  prove  title  in  themselves,  mon,  26  N.  H.  360. 
but  if  the  title  be  specially  averred  that  New  Jersey,  —  Cross  v,  Kemp,  45  N. 
question  cannot  be  tried  before  the  J.  L.  51;  Brain  v.  Snyder,  30  N.  J.  L. 
justices.  Kinney  v.  Service,  9]  Mich.  56;  Campfield  v.  Johnson,  21  N.  J.  L. 
629.  83;  Phillips  V,  Phillips,  21  N.  J.  L.  42; 

trnneoessarily    Setting   Out    Title.  —  Tindall  v.  Tindall,  20  N.  J.  L.  146;  Ap. 

Where  in   an   action   of  trespass   the  pleby  v,  Obert,  16  N.  J.  L.  336;  Dover 

plaintiff  needlessly  sets  out  the  char-  School  House  v.  McFarlan,  14  N.  J.  L. 

actei  or  extent  of  his  title  in  an  action  471;  Ellet  v.   Pullen.  12  N.  J.  L.  357; 

before  a  justice,  the  jurisdiction  of  the  Westervelt  v.  Marinus,  3  N.  J.  L.  266; 

justice  is  not  affected  unless  the  title  be  Snedicker  v.  White,  11  N.  J.  L.  87. 

controverted  by  the  defendant.     Watry  A^^v^  K^r^.— Pugsley  v.  Kisselburgh, 

V.  Hilien,  16  Wis.  516.  10  N.  Y.  420;  Shull  v.  Green,  49  Barb. 

What  Constitntes  Plea  of   Title.  —  A  (N.  Y.)  311;  Stewart  v,  Wallis,  30  Barb, 

plea  of  title  which   under  Code  Civ.  (N.  Y.)  344;  Houghtaling  v.  Houghta- 

Pro.  N,  Y.,  §  2951,  reauires  the  justice  ling,  5  Barb.  (N.Y.) 379;  Strong t/.  Smith, 

to  enter  judgment  of  discontinuance  2  Cai.  (N.  Y.)  28;  Marsh  v.  Berry,  7 

in  an  action  of  trespass  must  be  some  Cow.  (N.  Y.)  344;  Ex  p.  Drew,  6  Cow. 

affirmative   unequivocal    assertion   on  (N.  Y.)  610;  Douglas  v,  Valentine,  7 

the  part  of  the  defendant  of  title  to  the  Johns.  (N.  Y.)  273;  Thompson  v.  Ben- 

locus  in  quo  or  some  part  thereof.     A  nett,  2   Keyes  (N.  Y.)  503;  Locklin  v. 

general  denial  to  the  complaint  which  CasIer.  (Supm.  Ct.)  50  How.  Pr.  (N.Y.) 

avers  possession  or  ownership  or  both  43;    Dorman  v.  Lang,   (Supm.   Ct.)  3 

in  the  plaintiff  and  a  wrongful  entry  How.  Pr.  (N.  Y.)  59:  People  v,  Albany 
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4.  Objections.  —  Where  the  court  is  without  jurisdiction,  an 
objection  therefor  should  be  made  at  the  earliest  opportunity  in 
the  manner  provided  by  statute.  * 

IT.  JoiVBSB  07  CoirvTB  AVB  CAtTfBS  —  1.  In  General  —  Where 
the  alleged  injurious  acts  of  the  defendant  amount  to  forcible 
trespasses  and  are  separate  and  distinct,  one  or  more  actions  of 
trespass  vi  et  armis  may  be  maintained,*  or  they  may  all  be 
united  in  one  action,  and  it  is  immaterial  whether  the  alleged 
trespasses  were  to  land,  to  the  person,  or  to  personal  property ; ' 

C.  PI.,  19  Wend.  (N.  Y.)  123;  Brother-  4  Bibb  (Ky.)  422;  Sawyer  v,  Goodwin, 

ion  ».  Wright,  15  Wend.  (N.  Y.)  237;  34  Me.  419;  Moats  v.  Witmer,  3  Gill  & 

Tuthill  t'.  Clark,  II  Wend.  (N.  Y.)  642;  J.  (Md.)  118;  Sampson   v,    Henry,   13 

EUice  V.  Boyer,  8  Wend.  (N.  Y.)  503.  Ficlc.  (Mass.)  36;  Balcer  v.  Dumbollon, 

Wiscansin,  —  Baier    v.   Ziegelbauer,  10  Johns.  (N.  Y.)  240;  Flinn  v  Anders, 

66  Wis.  524.  9   Ired.   L.   (N.   Car.)  328;  Rippey   v. 

1.  Cox  V,  St.  Loais,  etc.,  R.  Co.,  55  Miller,  i  Jones  L.  (N.  Car.)  480;  Floyd 
Ark.  454;  Loeb  v,  Mathis,  37  Ind.  306;  v.  Floyd,  4  Rich.  L.  (S.  Car.)  23. 
Tyson  v,  Shueey,  5  Md.  540;  Ameri-  Where  Joined  Most  Be  Stated  FrodMly. 
can  Union  Tel.  Co.  v,  Middleton,  80  — There  is  no  principle  more  fully 
N.  Y.  408.  See  also  article  Jurisdic-  settled  in  law  than  that  several  tres- 
TION,  vol.  12,  p.  179.  passes   may   be    joined    in   the  same 

WalTer  of  ObjeetiOD.  —  In  New  York^  declaration,  but  where  this  is  done  all 
where  a  complaint  sets  out  a  cause  of  must  be  stated  with  the  same  legal  pre- 
action  for  trespass  upon  real  property  cision  as  if  the  action  were  brought  for 
in  a  Slate  other  than  that  in  which  the  a  single  trespass.  Mayfieid  v.  White, 
action  is  brought,  and  the  defendant  i  Browne  (Pa.)  241. 
submits  to  the  jurisdiction  of  the  trial  Where  TrespaM  Is  Continuous.— Where 
court  without  objection,  a  judgment  several  acts  of  violence  are  so  con- 
thereon  is  binding  on  the  ground  that  nected  that  each  of  them  would  to  some 
there  has  been  a  waiver.  Sprague  Nat.  extent  characterize  the  others,  and  they 
Bank  v,  Erie  R.  Co.,  40  N.  Y.  App.  together  make  a  continual  series  of  as- 
Div.  69.  saults  and  batteries,  they  may  be  in- 

2.  Holcraft  v.  King,  25  Ind.  352;  eluded  in  one  count  of  the  declaration. 
Rucker  v.  M'Neely,  4  Blackf.  (Ind).  Earl  v,  Tupper,  45  Vt.  275;  Devine  v. 
179;  Wilcox  V.  Conway,  115  Mass.  561.  Rand,  38  Vc.  621;  Hodge  v,  Bennlng- 

Bplitting     Continuing     Trespaeses.   —  ton,  43  Vt.  450. 

Where  trespasses  of  the  same  char-  Trespasses  Xnst  Be  at  flkune  Time.  —  *'A 

acter,  committed  several  times,  can  in  plainiifi  may  aver  a  trespass  upon  land 

their  nature  be  renewed  or  continued  in  a  count  for  trespass  upon  the  per- 

from  time  to  time,  so  that  one  injury  son  and  recover  for  both  when  the  aver- 

done  at  a  particular  time  cannot  be  ments  are  such  as  to  show  but  one 

distinguished  from  whai  was  done  at  transaction;  but  when  the  count  shows 

another  time,  the  trespass  may  not  be  that  damages  are  sought  for  a  trespass 

divided  into  several  causes  of  action,  upon  the  land  and  for  a  trespass  upon 

with   respect  either  to  the  means  by  the  person,  and  the  pleadings  fail  to 

which  the  trespass  was  committed  or  to  show  that  they  are  of  the  same  trans- 

the  time  of  its  commission,  so  as  to  action,  the  two  cannot  be  united  in  one 

maintain  separate  actions  or  proceed-  count."     Henry  t^.  Carlton,  113  Ala.  636. 

ings  for  each  cause  of  action.     De  La  Trespass  on  SeToral  Closes.  —  In  tres- 

Gusrra  v.  Newhall,  53  Cal.  141.  pass  quart  clausum  it  is  allowable  to 

8.  Southern   Suspender  Co.  v.   Van  allege  a  trespass  on  two  or  more  closes; 

Borries,  91  Ala.  507;  Henry  v.  Carle-  a  single  trespass  may  be  committed 

ton,  113  Ala.  636;  Slrohlburg  v.  Jones,  on  several  closes,  since  a  person  may 

78  Cal.  381;  Razzo  v.  Varni,  (Cal.  1889)  be  treated  as  guilty  of  but  one  trespass 

21   Pac.  Rep.  762:  Church  r/.   Meeker,  although  he  at  the  same  time  enters 

34  Conn.  422;  Reed  v,  Peoria,  etc.,  R.  upon  two  or  more  closes  belonging  to 

Co.,  18  111.403;  Wilson  V.  Johnson,  I  the  plaintiff.    Halligan  z'.  Chicago,  etc., 

Greene  (Iowa)  147;  Wright  z^.' Chandler,  R.  Co.,  15  111.  558. 
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but  such  acts  should  be  counted  upon  separately,^  and  where  this 
is  done,  each  count  alleging  an  independent  cause  of  action,  the 
plaintiff  may  recover  upon  such  as  he  sustains  by  proof,  in  the 
same  manner  as  if  separate  actions  had  been  brought,  although 
he  fails  as  to  the  others.* 

2.  Matter  in  Aggravation.  —  Matter  in  aggravation  not  consist- 
ing in  acts  of  the  same  kind  and  description  as  those  constituting 
the  principal  trespass,  but  in  something  done  by  the  defendant 
on  the  occasion  of  the  commission  thereof,  which  is  to  some 
extent  of  a  different  legal  character  from,  but  not  inconsistent 
with,  the  principal  trespass,'  may  be  alleged  in  the  same  count 

1.  Wright  V.  Chandler,  4  Bibb  (Ky.)  rcscoas.  Baker  v.  Dumbolton,  10 
422;  Floyd   V,   Floyd,   4   Rich.    L.   (S.    Johns.  (N.  Y.)  240. 

Car.)  23.  TreipoM  to  Bealty  and  Personal  Prop- 
Aider  by  Verdict.  —  Where  in  trespass  erty.  —  Counts  for  the  injury  of  per- 
vi  et  armis  a  breach  and  entry  of  the  sonal  property  belonging  to  the  plaintiff 
plaintiff's  close  are  coupled  with  a  tres-  and  for  the  breach  and  entry  of  the 
pass  to  the  person,  according  to  strict  plaintiff's  close  may  be  joined.  Strohl- 
practice  the  personal  injury  should  be  burg  v,  Jones,  78  Cal.  381;  Rippey  9. 
laid  in  a  separate  count,  but  the  join-  Miller,  i  Jones  L.  (N.  Car.)  480. 
ing  in  the  same  count  with  the  other  BemoTal  of  Ooodi  and  TreapaM  to 
charge  is  but  matter  of  form  and  is  Realty.  —  A  count  de  bonis  asportaiis 
aided  by  vetdict.  Wright  v.  Chandler,  may  be  joined  with  one  of  quare 
4  Bibb  (Ky.)  422.  clausum  f regit,  —  Strohlburg  v.  Jones, 
If  the  TrespasBes  Are  of  the  Same  Char-  78  Cal.  381;  Sawyer  v,  Goodwin,  34 
acter  they  may  be  included  in  the  same  Me.  419;  Moats  v,  Witmer,  3  Gill  &  J. 
paragraph  of  the  complaint  under  an  (Md.)  118. 

averment  of  the  day  named  and  divers  Personal  Ii^ory  and  Breach  of  Clote.  — 

other  days   within  a  given  period  of  A  count  for  an  assault  and  battery  may 

time.     Holcrafi  v.  King,  25  Ind.  352;  be  joined  with  one  for  a  breach  of  the 

Ruckerz/.  M'Neely,  4  Blackf.  (Ind.)i79.  plaintiff's  close.     Wright  v.  Chandler, 

Assault  and  Battezy  with  Bemoval  of  4  Bibb  (Ky.)  422;  Sampson  v,  Henry, 

GN>od8.  —  Under    the    Tennessee    Code,  13  Pick.  (Mass.)  36;  Flinn  v,  Andere, 

claims  for  an  assault  and  battery  and  9  Ired.  L.  (N.  Car.)  328. 

for    taking    away    personal    property  Statutory  TrespaM   with    Semoral  of 

cannot  be  joined    in   the   same   count  Ooods.  —  An  action  of  trespass  under  a 

of  the   declaration  without   rendering  statute  for  distraining  the  goods  of  the 

the  declaration  double.     Waggoner  v.  plaintiff  for   rent  when  no  rent  is  in 

White,  IT  Heisk.  (Tenn.)  741.  arrear  and  due  is  not  an  ordinary  ac- 

2.  Reed  v,  Peoria,  etc.,  R.  Co.,  r8  111.  tion  of  trespass  ^r  ^^mV  asportaiis^  but  a 
403;  Moats  t/.  Witmer,  3  Gill  &  J.  count  of  that  kind  may  be  joined  with 
(Md.)  118.  See  also  Heimer  t'.  Wilcox,  it.  Jones  z^.  Murdaugh,  2  Leigh  (Va.) 
I  Ind.  29.  447. 

Dual  Interest  of  Plaintiff.  —  A  count  Use  and  Occupation  and  Ii^ury  to  Land. 

charging  the  breach  and  entry  of  the  —  In  Iowa  a  count  for  the  use  of  land, 

close  of  the  plaintiff  **  administrator  as  one  for  damages  for  trespass  in  the  oc- 

aforesaid  *'  should  not  be  joined  with  a  cupation  and  manner  of  its  use,  and 

count  setting  forth   an   injury  to  the  another  for  injury  to  the  land  by  an 

land  belonging  to  the  estate  of  the  de-  obstruction  in  front  of  it  maybe  joined 

cedent,  because  damages  recovered  for  in  the  same  petition.    Jenks  v,  Lansing 

the  injury  complained  of  in  the  latter  Lumber  Co.,  97  Iowa  342. 

count   would  be  assets  in    the   hands  8.  Hathaway  v.  Rice,  19  Vt.  102. 

of  the  administrator,  while  those  re-  Bule  for  Ascertaining  Matter  of  Aggra- 

covered  in  the  first  count  would  not  be  Tation.  —  In    order   to  distinguish    be- 

such  assets.     Robbins  v,  Gillett,  2  Pin.  tween  what  constitutes  the  gist  of  an 

(Wis.)  439.  action  of  trespass  and  what  is  stated 

A  Count  for  Bamage  7eaeant  majr  be  merely  as  matter  of  aggravation  it  is 

joined  with  one  for  pound  breach  or  necessary  only  to  ascertain  what  alle- 
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as  the  trespass  which  is  the  gist  of  the  action,  and  damages  may 
be  recovered  for  all ;  ^  such  joinder  will  not  render  the  count  liable 

Rations  in  the  declaration  describe  a  ing  house,  the  plaintiff  may  aver  and 

substantive  ground  of  recovery  in  that  prove,  as  a  ground  for  special  damage 

kind  of  action;  for  though  the  declara-  resulting  from  this,  that  at  the  same 

tion  may  contaip  averments  descriptive  time  the  defendant  assaulted  and  beat 

of  a  cause  of  action  of  another  kind,  him.     Burson  v.  Cox,  6  Baxt.  (Tenn.) 

which  may  properly  be  introduced  and  360. 

proved  to  enhance  the  damages  as  Vallurv  to  Justify  Asiftult.  —  In  Phil- 
showing  the  aggravated  character  of  lips  v.  Howgate,  5  B.  &  Aid.  220,  7 
I  he  transaction,  yet  they  will  not  be  E.  C.  L.  74,  the  declaration  alleged 
deemed  to  be  any  part  of  the  gist  of  that  the  defendant  broke  and  entered 
the  suit,  and  do  not  form  a  distinct  the  dwelling  house  of  the  plaintiff 
substantive  ground  of  damage.  Holly  and  assaulted  and  imprisoned  him, 
V,  Brown,  14  Conn.  255.  See  also  and  during  such  imprisonment  struck, 
in/ra,  VI.  6.  Damages.  pulled,  and  pushed  him  about;  the  de- 

In  an  Action  for  Tnopan  hj  Cattle,  the  fendant  pleaded  in  justification  that  he 

plaintiff  may  allege  the  breaking  and  arrested  the  plaintiff  under  process  of 

entering  his  close  by  such  animals  of  court,   and    that    the    plaintiff,    while 

the  defendant,  and  their  there  commit-  in  custody,  having  conducted  himself 

ting  particular  mischief  or  injury  to  in   a  violent   manner,   the   defendant 

the  person  or  property  of  the  plaintiff,  necessarily,  and  to  prevent  his  escape, 

and  upon  proof  of  the  allegation  may  struck  him,  etc.    It  was  held  that,  this 

recover  as  well  for  the  damage  for  the  latter  part  of  the  justification  not  being 

unlawful  entry  as  for  the  other  inju-  proved,   the   plaintiff   was  entitled  to 

ries  so  alleged,  by  way  of  aggravation  judgment 

of  the  trespass,  without  alleging  or  Breaeh  of  Clooo  and  Damage  to  Char- 
proving  that  the  defendant  had  notice  aetor. —  In  Bracegirdle  v,  Orford,  2  M. 
that  his  animals  had  been  accustomed  &  S.  77,  the  declaration  was  for  break- 
to  do  such  or  similar"  mischief.  The  ing  and  entering  the  plaintiff's  house, 
breaking  and  entering  the  close  is  the  and,  without  probable  cause  and  under 
substantive  allegation,  and  the  rest  is  a  false  charge  that  the  plaintiff  had 
laid  as  matter  of  aggravation  only,  stolen  property  in  her  house,  searching 
Angus  r.  Radin,  5  N.  J.  L.  940;  Van  and  ransacking  the  same,  by  means 
Leuven  v.  Lyke,  i  N.  Y.  515;  Dolph  v,  whereof  the  plaintiff  was  interrupted  in 
Ferris,  7  W.  &  S.  (Pa.)  367;  Beck  with  the  quiet  enjoyment  of  her  house,  and 
V.  Shordike,  4  Burr.  2092.  her  character  was  injured.     The  court 

1.  Henry  v.  Cailton,    113  Ala.  636;  held  that  the  declaration  was  good,  the 

Pico  V.  Cotimas,  32  Cal.  578:  Carpen-  trespass  being  the  substantive  allega- 

lier  V.  Mendenhall,  28  Cal.  484;  Eames  tion  and  the  rest  matter  of  aggravation 

V.  Prentice,  8  Cush.  (Mass.)  337;  Tay-  only;  that  the  jury  could  not  go  beyond 

lor  V.  Cole,  3  T.  R.  292.  the  damages  for  the  trespass  and  con- 

A  Battery  may  be  laid  in  aggravation  sider  the  rest  as  a  subject  of  substan- 

of  a  trespass  quart  clausum,     Waldo  v.  tive  damages,  or  in   any  other   wise 

Waldo,  52  Mich.  94;  Read  v,  Marshall,  than  a?  connected  with  the  trespass; 

8  Mod.  26;  Russell  7'.  Corn,  6  Mod.  127.  that    the  breaking  and  entering  the 

Conversion  Alleged  as  Aggravation.  —  house  for  the  purpose  of  searching  it, 

Where  the  declaration  states  a  case  of  and  under  a  false  charge,  constituted 

trespass  de  bonis  asf>ortatis,  the  wrong-  the  trespass;  and  that  the  false  charge 

ful  and  unlawful  seizure  of  the  goods  was  not  a  distinct  substantive  ground 

and  chattels  described  is  the  gist  of  (he  of  damages. 

action,  just  as  in  trespass  quare clausum  Broadh  of  Close  and  Dehanohing  Bangh- 

the  breaking  and  entering  a  close  is  the  tor.  —  In  trespass  quart  clausum  /regit 

gravamen  of  the  charge.      The  con-  for  breaking  and  entering  the  dwelling 

version  of   the  goods   alleged   in   the  house  of  the  plaintiff  and  debauching 

declaration  is  but  the  aggravation.  Mc-  his  daughter,  the  breaking  and  enter- 

GillisfT.  Bishop,  27  111.  App.  53;  Gelston  ing  constitute  the  gist  of  the  action, 

V.  Hoyt,  3  Wheat.  (U.  S.)  326;  Taylor  and  the  debauching  is  mere  matter  of 

V.  Cole.  3  T.  R.  292.  aggravation.     Bennett  v.  Alcott,  2  T. 

Breaohof  Clooo  and  Battery.  —  In  tres-  R.  166.    See  also  Russell  v.  Corne,  a 

pass  for  breaking  and  entering  a  dwell-  Ld.  Raym.  1031. 
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to  an  objection  for  misjoinder  of  causes  of  action.^ 

S.  Joinder  with  Other  Forms  of  Action  —  a.  Assumpsit.  — 
Actions  on  contract  cannot  be  joined  with  trespass  vi  et  armisJ^ 
b.  Case  —  (i)  At  Common  Law,  — At  common  law  a  joinder 
of  causes  or  counts  amounting  to  vi  et  armis  with  case  is  not 
permissible,  and  if  there  be  such  a  joinder  the  defect  is  fatal 
on  demurrer,  since  they  are  actions  of  distinct  natures  and  the 
judgments  are  different.' 

Any  Conieqnential  Danutgei  Beinlting  was  injured,  and  her  health  was  per 
from  the  Trespass,  and  noi  too  remote,  manently  impaired,  it  was  held  that 
may  be  declared  on  as  a  matter  of  each  of  these  acts  constituted  a  distinct 
affgravation,  and  if  proved,  damages  cause  of  action,  for  which  she  was  en- 
may  be  recovered  for  it.  Barnum  v.  titled  to  recover  damages,  and  that  a 
Vandusen,  i6  Conn.  204;  White  v,  demurrer  for  misjoinder  of  causes  of 
Moseley,  8  Pick.  (Mass.)  356;  Anderson  action  should  be  sustained.  Lamb  v. 
V.  Buckton,  I  Stra.  192.  Harbaugh,  105  Cal.  680. 

The  ConseqnencM  of  Combining  Different  Waiver  of  Objections  to  Ihiplicity. — 

Trespasses  in  the  same  declaration  are  *'  Where  distinct  causes  of  action  are 

that  the  defendant  may  plead  distinctly  embraced  in  the  same  count,  provided 

to  each   trespass    and    that    separate  they  be  such  that  the  same  species  of 

damages  ma}   be  given  on  each  plea:  remedy    is    appropriate   to   them   all, 

but  where  any  fact  is  laid  by  way  of  although  it  may  constitute  duplicity  in 

aggravating  the  damages,  the  defend-  pleading,  and  in  that  respect  be  objec- 

ant  cannot  plead  specifically  to  a  fact  tionable,  yet  if  the  defendant  does  not 

so  charged,   and   the  whole  damages  take  advantage  of   the   objection,  by 

are  given   for   the  principal  trespass,  special  demurrer,  he  waives  the  objec- 

May field  v.  White,  I  Browne  (Pa.)  241.  tion  and  must  be  prepared  to  meet  all 

1.  Tendesen  v.  Marshall,  3  Cal.  440;  the  charges;  and  if  the  plaintifif  sub- 
Reed  V,  Peoria,  etc.,  R.  Co.,  18  111.  403:  stantiates  any  of  them,  he  will  be  en- 
Knapp  V,  Slocomb.  9  Gray  (Mass.)  titled  to  recover.**  Holly  v.  Brown,  14 
73:  Cook  V.  Redman,  45  Mo.  App.  397;  Conn.  255. 

Browning  v.  Skillman,  24  N.  J.  L.  351;  2.  McLendon  c.  Atlanta,  etc.,  R.  Co., 

Whatling  v.   Nash,  41    Hun   (N.   Y.)  54  Ga.  293;    Henderson   v,  Boyd,   85 

579;  Burson   v.  Cox,  6  Baxt.  (Tenn.)  Tenn.  21. 

360.  In  Conneoticnt  the  statute  permitting 

Diversion  of   Water   and    Terrorising  the  joinder  of  case  with  v/^/<irwtV  does 

Plaintiff's  Wife.  —  A  complaint  alleging  not  authorize  a  joinder  of  t'f^//irmtjwjth 

a  malicious  trespass  in  entering  with  assumpsit.    McWheeney  zf.  Waterbury, 

force  the  plaintiff's  close  and  diverting  46  Conn.  295,  wherein  Carpenter,  J., 

the  waters  of  a  certain  spring,  and  also  said  that  to  permit  such  joinder  would 

alleging   the    terrorizing   of    the    wife  be  "  extending  the  statute  beyond  its 

of  the  plaintiff,  does  not  misjoin  any  obvious  meaning,  and  beyond  the  real 

causes  of  action.     Razzo  v.  Varni,  (Cal.  intention  of  the  legislature.     When  it 

1889)  21  Pac.  Rep.  762.  is  desirable  that  assumpsit  and  trespass 

California  Statute. —  Under  Code  Civ.  shall  be  joined  in  one  declaration,  the 
Pro.  Cal.,  g  427,  "  the  plaintiff  may  legislature  will  doubtless  say  so.  Un- 
unite  several  causes  of  action  in  the  til  then  it  is  wiser  and  safer  to  ad- 
same  complaint  where  they  all  arise  here  to  the  usual  and  time-honored 
out  of    *    *    *    injuries  to  character;  practice." 

injuries  to  persG^n;  injuries  to  property.  3.  Guilford  v,  Kendall,  42  Ala.  651: 

The  causesof  action  so  united  must  all  Bell  v.  Troy,  35  Ala.  184;  Sheppard  v. 

belong  to  one  only  of  these  classes,  Furniss,  T9  Ala.  760;  Dalson  v,  Brad- 

and    must    affect    all    the    parties    to  berry,   so  III.   82;  Loeb  v.   Mathis.  37 

the  action,  and   not    require   different  Ind.  306;  Hines  v,  Kinnison,  8  Blackf. 

places  of  trial,  and  must  be  separately  (Ind.)  119;  Earl  r.  Hamilton,  6  Blackf. 

stated."      Accordingly,  where  a  com-  (Ind.)  77;  Allen  v.  Codman,  139  Mass. 

plaint  in  trespass  alleged  that  by  the  136;    Carter  v.  Wallace,   2  Tex.   206; 

wrongful    acts  of   the  defendant   her  Templeton   v,    Clogston,    59  Vt.   628; 

property  was  damaged    her  character  Womack  v.  Circle,  29  Gratt.  (Va.)  192. 
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(2)  Under  Statutes,  —  Where  forms  of  action  are  abolished, 
and  in  jurisdictions  which  specially  provide  therefor,  vi  et  armis 
and  case  may  be  joined,  but  the  requisites  to  constitute  the 
injury  and  the  proof  necessary  to  sustain  either  cause  of  action 
are  the  same  as  at  common  law.* 

Broach  of  Close  and  Malioions  Proseon-  in  case,  in  cases  where  either  form 

tion.  —  A  cause  of  action  for  breach  and  of  action  is  permissible.      Haines  v, 

entry  of  the  plaintiff's  close  cannot  be  Beach,  90  Mich.  563;  Bellantt^.  Brown, 

joined  in  the  same  count  with  one  for  78  Mich.  294. 

malicious  prosecution.     Allen  v.  Cod-  In    Hew   York,    under    the  code,    a 

man,  139  Mass.  136.  wrongful  entry  upon  the  plaintiff's  land 

In  Alabama  the  distinctions  existing  under    water    and  wrongfully   taking 

at  common   law   between    actions    of  and  carrying  away  fish  therefrom  on 

trespass   vi  et  armis  and  on  the  case  different  dates  may  be  joined  in  one 

ha«re  not  been  abolished  by  the  code,  complaint,  because  both  are  for  alleged 

and  a  count  in  each  cannot  be  joined  in  injuries  to  real  property.     Whatling  v. 

the  same  action.     Guilford  v.  Kendall,  Nash,  41  Hun  (N.  Y.)  579. 

43  Ala.  651;  Bell  v.  Troy,  35  Ala.  202;  In  PennsylTania,  under  the  Procedure 
Sheppard  v.  Shelton,  34  Ala.  653.  Act  of  1887,  a  count  in  a  statement  of 

In  Indiana  the  effect  of  the  statute  trespass  alleging  that  the  defendant 

providing  thai  in  all  actions  of  trespass  with  force  and  arms  broke  and  enteied 

vi  et  armis  and  trespass  on  the  case  the  a  certain  messuage,  and  that  with  force 

declaration   shall   be  deemed  equally  and  arms  the  defendant  tore  down  a 

good  and  valid  to  all  intents  and  pur-  party  wall  so  negligently  as  to  injure 

poses  whether  in  form  vi  et  armis  ov  the  messuage,  and  by  its  erection  of 

case  is  not  to  alter  the  rule  as  to  the  an  elevated  bridge  alongside  of  such 

joinder  of  counts  in  vi  et  armis  and  messuage  so  excluded  light  and  air  as 

case.     Hines  v,    Kinnison,   8    Blackf.  greatly  to  diminish  the  value  of  the 

(Ind.)  119.  messuage,  was  held  not  to  be  a  mis- 

1.  Chrisman  v.  Carney,  33  Ark.  316;  joinder  of  causes  of  action.     Agque  v. 

McWheeney   v.  Waterbury,  46  Conn.  Philadelphia,  etc.,  R.  Co.,  14  Pa.  Co. 

295:    Barker   v.    Koozier,   80   111.  205;  Ct.  199. 

Krug  V,  Ward.  77  111.  603;  Moulton  v.  In  Virginia,  under  a  statute  providing 

Smith,  32  Me.  406;  Clark  v.  Hannibal,  that  where  an  action  of  trespass  will  lie 

etc.,  R.  Co.,  36  Mo.  202;  Henshaw  v.  an  action  of  trespass  on  the  case  may 

Noble,  7  Ohio  St.  226;  Womackt/.  Circle,  be  maintained,  it  is  unobjectionable  to 

29  Grait.  (Va.)  192;  Parsons  v.  Harper,  unite  counts  in  trespass  with  counts  in 

16  Gratt.  (Va.)  64;  Beckwith  v,  Mollo-  case,  though  this  would  be  at  common 

han,  2  W.  Va.  477;  Nybladh  v.  Hert-  law  a  fatal  defect  on  demurrer.     New 

erius,  41  Fed.  Rep.  T2o.  York,  etc.,  R.  Co.  v.  Kellam,  83  Va. 

Joinder  PermiMible  Where  Torts  Are  851. 
Same.  —  In  Connecticut,  by  statute,  case  Connts  Hot  for  Same  Cause  of  Aetion.  — 
may  be  joined  with  vi  et  armis  when  Where  the  first  count  was  in  trespass 
the  counts  are  for  the  same  cause  of  for  an  injury  to  property,  and  the  sec- 
action.  McWheeney  v,  Waterbury,  46  ond  in  case  for  a  consequential  injury 
Conn.  295.  to  the  person  in  possession,  and  there 

So  ^Asoin  California,     Fraler  v.  Sears  was   no  averment    that    these  counts 

Union  Water  Co..  12  Cal.  555.  were  for  the  same  cause  of  action,  and 

Under  the  Vermont  Statute  the  counts  so  far  from  their  being  for  the  same 

must  be  for  the  same  cause  of  action,  cause  of  action  the  court  could   only 

but  the  declaration  need  not  allege  that  say  that  they  were  for  causes  of  action 

this  is  so,  and  it  is  sufficient  if  the  court  essentially  different,  the  joinder  was 

is  satisfied   from   it   that   the   several  held  to  be  improper.     Boerum  v,  Tay- 

counts  are  for  the  same  cause  of  ac-  lor.  19  Conn.  122.    See  also  Havens  v, 

tion.     Templeton  v,  Clogston,   59  Vt.  Hartford,  etc.,  R.  Co.,  26  Conn.  220,  in 

638;  Black  f.  Howard,  50  Vt.  27;  Alger  which    case    the    court   held  that  an 

V,  Curry,  38  Vi.  382;  Hagarz/.  Brainerd,  assault  and  battery  constituted  a  differ- 

44  Vt.  294;  Keyes  v.  Prescott,  32  Vt.  86.  ent  cause  of  action   from   an   injury 
Under  the  Mioliigaa  Statnte  a  count  caused   by   negligence  to  a  chest  of 

in  trespass   may  be  joined  with  one  tools,  the  one  being  an  injury  to  the 
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c.  Debt  and  Actions  on  Statutes.  —  An  AoUon  of  Debt  cannot 
be  united  with  vi  et  armis.^ 

AetiooB  on  statntei.  —  Where  a  statutory  forfeiture  or  penalty  for 
an  act  of  trespass  is  recoverable  in  debt  no  claim  therefor  can  be 
joined  with  vi  et  armis;  *  but  where  the  statute  merely  provides 
for  increased  damages  or  increased  costs,  the  rule  seems  to  be 
otherwise.' 

d.  Ejectment.  —  By  statute,  trespass  for  mesne  profits  may 
be  joined  with  an  action  of  ejectment.'* 

e.  Trover.  —  Except  when  authorized  by  statute  there  can 
be  no  joinder  of  trover  with  trespass  vi  et  armis. ^ 

4.  Objections.  —  Where  there  appears  to  be  an  improper  joinder 
of  counts  or  causes  of  action  objection  should  be  taken  thereto.* 

person  as  its  direct  result  and  the  other  sustain  the  proposition,  the  cases  cited 

an  injury  to  property  as  its  indirect  and  being  case  and  not  vi  ft  armis. 
more  remote  consequence.  Jo&der  Affected  by  Form  of  Jndgment. 

Seqnisites  of  SoToral  Counts.  —  Counts  —  Tlie  judgment  in  trespass  vi  et  armis 

in   trespass  and    in    case    under    the  is,    besides    damages,   quod  defendens 

Illinois  statute  may  be  joined  in  one  capiatur  pro  fine,  and. in  all  actions  of 

declaration,  and   the    action   may    be  trespass  on  the  case,  for  torts  which 

called  trespass  or  case,  but  the  count  imply  no  force,   the  judgment  is  quod 

in  case  must  contain  all  the  elements  sit  in  misericordia.     Trover  is  of  the 

necessary  to  make  a  good  cause  of  ac-  latter  description,  and  therefore  cannot 

tion  in  case,  and  the  count  in  trespass  be  joined  with    trespass  vi  et  armis, 

in  like  manner  must  contain  all  the  Dalson  v.   Bradbery,  50  III.  82:  WiU 

elements  to  make  a  good  cause  of  ac-  Hams  v.  Bramble,  2  Md.  313;  Cooper 

tion  in  trespass.    Gay  v,  De  WerfC,  17  v.  Bissell,  16  Johns.  (N.  Y.)  146;  Carter 

111.  App.  417.  V,  Wallace,  2  Tex.  206. 

1.  Elder  v.  Hilzheim,  35  Miss.  231.  In   Indiana,   by    statute,   counts   in 

2.  Elder  V.  Hilzheim,  35  Miss.  231;  ix^s^2iSS  de  bonis asportatis  SLtaWnUov^v 
Morrison  v.  Bedell,  22  N.  H.  234.  may  be  joined  in  suits  begun  before 

8.  Hubbard  v,  Hubbard,  15  Me.  198;  justices  of  the  peace.     Earl  v.  Hamil- 

Pierce  v.' Spring,  15  Mass.  489;  Morri-  ton,  6  Blackf.  (Ind.)  77. 

son  V,  Bedell,  22  N.  H.  234;  Hubbell  In  Maryland,  under  the  Act  of  1856, 

V.  Rochester,  8  Cow.  (N.  Y.)  115;  Mor-  trover   may  be  joined   with  trespass, 

ris  V,    Brush,    14  Johns.  (N.  Y.)  328;  Barr  v.  White,  22  Md.  259. 

Newcomb  v,  Butterfield,  8  Johns.  (N.  In  Michigan  counts  in  trover  cannot 

Y.)342;  King  z/.  Haven,  25  Wend.  (N.  be    joined    with   counts    in    trespass. 

Y.)42o;  Willard  v.  Warren,  17  Wend.  Haines  v.  Beach,  90  Mich.  563. 

(N.  Y.)  257;  Cole  V.  Eagle,  8  B.  &  C.  In  Vermont  a  joinder  of  trespass  vi 

409,  15  E.  C.  L.  231.     See  also  Batchel-  et  armis  and   trover  is  specially  pro- 

der  V.  Kelly,  10  N.  H.  436.  vided  for.     Benton  v,  Beattie,  63  Vt. 

4,  Ashmead  z/.  Wilson,  22  Fla.  255.  186;  Templeton  v.  Clogston,  59  Vt.  628; 

See  also  article  Ejectment,  vol.  7,  p.  Black  v.  Howard,   50  Vt.  27;  Howard 

338.  V,  Tyler,  46  Vt.  683;  Alger  v.  Curry,  38 

A  Joinder  of  QaareClaniumFregit  with  Vt.   382;    Hagar  v,   Brainerd,   44  Vt. 

ejectment  is  not  permissible.     Bigelow  294;  Keyes  v,  Prescolt,  32  Vt.  86. 

V,  Gove,  7  Cal.  133;  Budd  z/.  Bingham,  6.  Johnston  v,  Riley,  13  Ga.  97;  Ives 

18  Barb.  (N.  Y.)  494.  v.  Williams,  53  Mich.  636;  Harwood  v. 

6.  Mecklin  v.  Deming,  iii  Ala.  159;  Tompkins,  24  N.  J.  L.  425;  Carters. 
Hines  z'.  Kinnison,  8  Blackf.  (Ind.)  119;  Wallace,  2  Tex.  206.  See  also  gen- 
Earl  z/.  Hamilton,  6  Blackf.  (Ind.)  77;  erally  articles  Actions,  vol.  i,  p.  108; 
Carter  v,  Wallace,  2  Tex.  206.  Counts,  Paragraphs,    and  Separate 

In  Goodloe  v.  Potts,  Cooke  (Tenn.)  Statements,  vol.  5,  p.  334;  Demurrers 

399,  the  court  inclined  to  the  opinion  at    Common    Law    and    under    the 

that  trover  and  vi  et  armis  might  be  Codes,  vol.  6,  pp.  311,  340. 

joined,  and  cited  Coryton  v.  Lithebye,  General   Itomnrror. —  Where    the  de- 

s  Saund.  117  which,  however,  does  not  claration  contains  three  counts,  one  of 
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Y.  Pabtdbs  — 1.  Plaintiff  —  a.  Trespass  to  Realty. —  In 

actions  fuare  clausum  f regit,  and  in  the  corresponding  action  for 
trespass  to  realty  under  statutes  and  codes  of  procedure,  the 
party  plaintiff  must  be  one  who  had  possession  of  the  realty  when 
the  alleged  trespass  was  committed,'  which  fact  must  be  alleged 

which  is  a  good  count  in  trespass  and  6i  Mo.  80;  More  v.  Perry,  61  Mo.  174; 
the  other  counts  are  in  case,  a  general  Renshaw  v.  Lloyd,  50  Mo.  368;  Ren- 
demurrer  on  the  ground  that  the  action    shaw  v.  McVean,  50  Mo.  370;  Bobb  v. 

Syenite  Granite  Co.,  41  Mo.  App.  64a; 
Hammontree  v,  Huber,  39  Mo.  App. 
326;  Bell  V.  Clark,  30  Mo.  App.  2a6. 

Nebraska,  —  Yorgensen  » .  Yorgen- 
sen,  6  Neb.  383. 

North  Carolina,  —  Henley  v,  Wilson, 
77  N.  Car.  216;  Dobbs  v.  Gullldge,  4 
De7.  &  B.  L.  (N.  Car.)  66;  Smith  v. 
Wilson,  I  Dev.  &  B.  L.  (N.  Car.) 
40. 

Ohio,  —  Rowland  v,  Rowland,  8  Ohio 
40;  Millers.  Fulton, 4 Ohio 434;  Beggs 
V.  Thompson,  2  Ohio  105. 

TVjTflx.  —  Gulf ,  etc.,  R  Co.  v,  Har- 
monson,  (Tex.  Civ.  App.  1893)22  S.  W. 
Rep.  764. 

Wisconsin,  —  Stahl  v,  Grover.  80  Wis. 
650;  Ehrmantrout  v,  McMahon,  78 
Wis.  138:  Leihy  v,  Ashland  Lumber 
Co.,  49  Wis.  165;  Watry  V.  Holtgen,  16 
Wis.  516. 

England,  —  Lambert  v,  Stroother, 
Willes  218. 

Snffldenej  of  Constmetiye  PoHSiiion.  — 
As  to  whether  a  possession  in  fact  is 
requisite  or  a  constructive  possession 
as  owner  is  sufficient,  see  Am.  and 
Eng.   Encyc.   of    Law,    title   Trespass^ 


was  misconceived  should  be  overruled 
where  there  is  no  demurrer  for  mis- 
joinder of  different  causes  of  action. 
Johnston  v,  Riley,  13  Ga.  97. 

1.  Alabama. — O'Neal  v,  Simonton, 
109  Ala.  167;  Finch  v,  Alston,  2  Stew. 
&  P.  (Ala.)  83. 

California,  —  Slrohlburg  v,  Jones,  78 
Cal.  381;  McDonald  v.  Bear  River,  etc., 
Water,  etc..  Co.,  13  Cal.  220. 

Colorado,  —  McClellan  v,  Hurd.  a  I 
Colo.  T97;  Hugunin  v,  McCunniff, 
2  Colo.  367;  Sullivan  v,  Clements, 
I  Colo.  261. 

Connecticut.  —  Parlcer  v.  Hotchkiss, 
as  Conn.  321;  Wetmore  v,  Robinson,  2 
Conn.  529. 

Delaware.  —  Inslceep  v.  Shields,  4 
Harr.  (Del.)  345;  Stean  v,  Anderson, 
4  Harr.  (Del.)  209;  Hunter  v.  Lank, 
I  Harr.  (Del.)  10. 

Florida,  —  Yellow  River  R.  Co.  v, 
Harris,  35  Fla.  385;  Jacksonville,  etc., 
R.  Co.  V,  Griffin,  33  Fla.  602. 

Georgia, — Atlantic,  etc.,  R.  Co.  v. 
Fuller,  48  Ga.  423. 

Illinois, — Smith  v,  Wunderlich,  70 
III.  426;  Dean  v,  Comstock,  32  111.  173; 


Halligan  v,  Chicago,  etc.,  R.  Co.,  15    and  the  following  cases: 


111.  558;  St.  Louis,  etc.,  R.  Co.  v.  Sum- 
mit.  3  111.  App.  155. 

Indiana,  —  Humphrey  v,  Merritt,  51 
Ind.  197. 

Iowa,  —  Terpenning  v.  Gallup,  8 
Iowa  74. 


Colorado,  —  Hugunin  v,  McCunniff,  2 
Colo.  367. 

Delaware,  —  Inskeep  v.  Shields,  4 
Harr.  (Del.)  345;  Stean  v,  Anderson,  4 
Harr.  (Del.)  209. 

Florida,  —  Jacksonville,  etc.,  R.  Co. 


Kansas,  —  Fitzpatrick  v,  Gebhart,    7    v.  Griffin,  33  Fla.  602. 


Kan.  35. 

Kentucky.  —  Duzan  v,  Ferguson,  (Ky. 
1886)  I  S.  W.  Rep.  539. 

Maine,  —  Savage  v,  Holyoke,  59  Me. 

345. 
Massachusetts,  —  Knapp  v,  Slocomb, 

9  Gray  (Mass.)  73. 

Michigan,  —  Gilbert  v,  Kennedy,  22 
Mich.  5. 

Minnesota,  —  Morrell  v,  Chicago,  etc., 
R.  Co.«  49  Minn.  526;  Moon  v,  Avery, 
42  Minn.  405;  Pott  v,  Pennington,  16 
Minn.  509. 

Missouri,  —  Robertson  v,  Cleveland, 
etc.,  Mineral  Land  Co.,  70  Mo.  App. 
a62;  Atlantic,  etc.,  R.  Co.  v.  Freeman, 


Georgia,  —  Atlantic,  etc.,  R.  Co.  v. 
Fuller,  48  Ga.  423. 

Illinois.  —  Smith  v,  Wunderlich,  70 
111.  426;  Dean  v,  Comstock,  32  111.  173; 
Halligan  v,  Chicago,  etc.,  R.  Co..  15 
III.  558;  St.  Louis,  etc.,  R.  Co.  v.  Sum- 
mit,  3  111.  App.  155. 

Iowa,  —  Terpenning  v,  Gallup,  8 
Iowa  74. 

Main*,  —  Savage  v,  Holyoke,  59  Me. 

345. 

Michigan,  —  Gilbert  v,  Kennedy,  22 
Mich.  5. 

Minnesota,  —  Moon  v,  Avery,  49 
Minn.  405. 

Missouri,  —  Renshaw  v,    Lloyd,    50 
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in  the  declaration,  petition,  or  complaint.* 

Szeeutori  and  Admiiiiitraton.  —  Except  by  virtue  of  some  statutory 
provision,  executors  and  administrators  are  not  proper  parties 
plaintiff  in  actions  for  trespasses  committed  to  the  real  estate  of 
their  decedent  during  his  lifetime.* 

6.  Trespass  to  Personalty.  —  The  proper  parties  plaintiff 
in  trespass  de  bonis  asportatis  and  in  other  actions  for  forcible 
trespasses  committed  to  personal  property  are  those  who  had 
actual  or  constructive  possession  of  the  property  at  the  time  of 
the  trespass  complained  of.* 

Mo.  368;  Bobb  V,  Syenite  Granite  Co.,  2.  Wilbur     v,    Gilmore,    ai     Piclc. 

41  Mo.  App.  64a.  (Mass.)  350:    Pott  r.  Pennington,    16 

Nebraska,  —  Yorgensen    v,    Yorgen-  Minn.  509;  Mason  v,  Dixon,  W.Jones 

sen,  6  Neb.  383.  174;  Emerson  v,  Emerson,  i  Vent.  187; 

North  Carolina,  —  Henley  v,  Wilson,  Williams  v,  Breedon,  i  B.  &  P.  339. 

77  N.  Car.  3 16.  See  also  the   title   Trespass,  Am.  and 

Ohio,  —  Rowland  v.  Rowland,  8  Ohio  Eng.  Encyc.  of  Law. 

40;  Miller  v.  Fulton,  4  Ohio  434;  Beggs  In  Maiitflhuartts,  by  Statute,  executors 

V.Thompson,  a  Ohio  105.  and  administrators  may  be  parties  plain- 

England,  —  Harlcer    v.    Birkbeclc,   3  tiCf  to   trespass  quare  clausum    where 

Burr.  1563;  Wilson  v,  Maclcreth,  3  Burr,  the  injury  was  aone  in  the  lifetime  of 

1824.  the  decedent.    Wilbur  v.  Gilmore,  31 

SUtutM  of  WMtminiter.  —  '*  Origin-  Piclr.  (Mass.)  350. 
ally,  at  common  law,  the  only  form  of  In  Wisconsin,  under  Rev.  Stat.  1849, 
action  for  trespass  upon  real  estate  c.  69,  §  7  (Stat.  1898.  §  3833),  it  is  pro- 
was  trespass  quare  clausum  fregit;  and  vided  that  the  executor  or  administra- 
to  maintain  this  action  the  plaintifif  had  tor  shall  have  a  right  to  the  possession 
to  be  in  possession  at  the  time  the  in-  of  all  the  real  estate  of  the  dece- 
jury  was  sustained,  and  this  action  dent;  accordingly,  in  an  action  of  tres- 
would  only  lie  for  injury  to  the  posses-  pass  quare  clausum  an  administrator 
sion.  The  owner  of  the  fee  could  not  is  a  proper  parly  plaintiff.  Robbins  v. 
maintain  an  action  for  trespass,  even  Gillett,  3  Pin.  (Wis.)  439. 
for  permanent  injury  to  the  land,  un-  Szeonton  Alio  DeviiOM.  —  Where  the 
less  he  was  in  the  actual  possession;  real  estate  has  been  devised  to  the  ex- 
and  this  condition  continued  until,  by  ecutors  they  may  be  parties  plaintiff, 
the  statutes  of  Westminster,  a  new  Pott  v.  Pennington,  16  Minn.  509. 
form  of  action  was  created,  which  en-  Joinder  of  Exeeutors  with  Tonaati  Ib 
abled  the  owner  of  the  fee  to  maintain  Common  of  Dooodont.  —  In  Alabama  ex- 
an  action  for  trespass  where  the  dam-  ecutors  of  a  decedent  may  join  in  tret- 
age  affected  the  land,  and  the  right  of  pass  quare  clausum  /regit  with  the 
the  owner  of  the  legal  title  to  the  ben-  tenant  in  common  of  their  testator, 
efits  of  this  action,  which  was  called  Patton  v.  Crow,  36  Ala.  436. 
'  trespass  on  the  case,'  did  not  depend  8.  Arkansas,  —  Warner  r.  Capps,  37 
upon  possession.     These  two  forms  of  Arlc.  32. 

actions,  therefore,  existed  at  common  Colorado,  —  Nachtrieb    v,    Stoner,   i 

law,  and  are  the  law  of  this  country,  Colo.  434. 

except  in  so  far  as  they  are  modified  Delaware,  —  Stean   v,    Anderson,    4 

by  statute."    Casey  v.  Mason,  8  Okla.  Harr.  (Del.)  309. 

665.  District   of    Columbia,  —  Rocker    v, 

Idmiwt,  —  Inasmuch  as  the  possession  Perkins,  6  Mackey  (D.  C.)  379. 

of  a  lessee  during  the  continuance  of  Indiana,  —  Gronour    v,     Daniels,    7 

the  tenancy  is  complete  as  against  tres-  Blackf.  (Ind.)  108. 

passers,   it    is   not  necessary   to  join  Kansas,  —  Fitzpatrick  v,  Gebbart,  7 

the  landlord  in  quare  clausum  brought  Kan.  35. 

by  the  tenant.     Strohlburg  v,  Jones,  78  Massachusetts.  —  Stanley  v,  Gaylord, 

Cal.  38X.  10  Met.  (Mass.)  83;  Carlisle  v,  Weston, 

1.  As  to  the  necessary  allegations  as  i  Met.  (Mass.)  36. 

to  possession  see  infra^  VI.  «.  b,   Tres-  Missouri,  —  Deland  v,  Vanstone,  96 

pass  to  Realty,  Mo.  App.  397. 
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c.  Joinder  of  Plaintiffs  —  (i)  In  General. — Where  there 
are  two  or  more  plaintiffs  in  trespass  qiiare  clausumf regit y  both 
or  all  of  them  must  have  been  in  actual  possession  at  the  time  of 
the  commission  of  the  trespass,  and  if  only  one  was  in  possession 
the  action  will  fail  on  the  ground  of  misjoinder,  unless  it  be 
shown  that  he  was  a  joint  tenant,  tenant  in  common,  or  coparce- 
ner with  his  coplaintiff.^ 

(2)  Tenants  in  Cemmon.  —  Where  the  trespass  was  committed 
to  realty  held  in  common,  there  must,  unless  otherwise  provided 
by  statute,  be  a  joinder  of  the  tenants,  and  a  severance  is  not 
permitted,  the  injury  being  single,  indivisible,  and  incapable  of 
being  split  up  into  as  many  separate  actions  as  there  may  be 
tenants.* 

(3)  Husband  and  Wife  —  At  Common  Law.  —  For  trespasses  com- 
mitted to  the  wife's  land  during  coverture,  where  the  right  of 
action  will  survive  to  the  husband  upon  the  death  of  the  wife,  it 
is  optional  with  the  husband  to  sue  alone  or  join  with  his  wife.* 

New  Jersey.  —  Outcalt  v.  Darling.  25  345.     See   also  Murray  v,  Webster,   5 

N.  J.  L.  443.  N.  H.  391. 

New    York,  —  Hoyt   v,   Gelston.    13  2.  Pruitt  v.   Ellington,   59  Ala.  454; 

Johns.  (N.  Y.)  141;  Demick  v.  Chap-  Eckerson  r.  Haverstraw,  6  N.  V.  App. 

man,  11  Johns.  (N.  V.)  132.  Div.  102;  De  Puy  v.  Strong,  37  N.  Y. 

Ohio,  —  Gray    v.     Cooper,     Wright  372;  Van  Deusen  v.  Young,  29  Barb.  (N. 

(Ohio)  500.  Y.)  9;    Low   V,   Mumford,   14   Johns. 

Virginia,  —  Hite  v.  Long,   6   Rand.  (N.  Y.)426;  Austin  v.   Hall,  13  Johns. 

(Va.)  457.  (N.  Y.)  286;  Brotherson  v,  Hodges,  6 

England.  — Joce  v.  Mills,  2  Salk.  640;  Johns.  (N.  Y.)  108;  Winters  v.  McGhee, 

Holland  v,  Ellis,  i  Vent.  278;  Fontle-  3  Sneed  (Tenn.)  126. 

roy  V,  Aylmer,  i  Ld.  Raym.  239:  Jones  In  Tratpait  Qoare  daninm,  or  for  tho 

V.  Pritchard   i  Sid.  187.  Taking  of  Ooods,  all  tenants  in  common 

As  to   the   necessary  allegations  of  must  join,  or  the  suit  will  abate  if  the 

property  in  the  plaintiff  see  infra^  VL  omission   be  properly  and  seasonably 

5.  r.   Trespass  to  Personalty,  pleaded.     Haven  v.  Brown,  7  Me.  421. 

One  Who  Has  a  Speoial  Property  joined  Severanoo  Pormiisible.  —  In  Maine,  by 

with  the  actual  possession  of  personal  statute,  tenants  in  common  may  either 

chattels  is  a  proper  party  plaintiff,  and  join  or  sever  in  trespass  ouare  clausum 

it  is    not    necessary   that    he    should  /regit.     Palmer  v,  Dougherty,  33  Me. 

have  the  absolute  ownership.     Outcalt  502. 

V.  Durling,  2$  N.  J.  L.  443.  Whoro  thoro  Hat  Hot  Boon  a  Joint  Lot- 
Change  of  Partlao. —  In  Missouri,  ting  of  lands  held  by  tenants  in  com- 
where  there  are  joint  plaintiffs,  one  of  mon,  either  tenant  may  maintain  a 
whom  sells  his  interest  in  the  subject-  separate  action  for  his  proportion  of  the 
matter  of  the  controversy  to  the  other  sum  due  for  a  trespass  or  wrong  done 
plaintiffs,  the  action  may  be  continued  to  the  freehold  or  possession.  Wood 
in  the  names  of  the  transferees.  Lueb-  v.  Montgomery,  60  Ala.  500. 
be  fine:  v,  Oberkoetter,  i  Mo.  App.  393.  8.  Tallmadge  v.  Grannis,  ao  Conn. 

Sale  of  Goods  Sabseqnent  to  Troopaas. —  296;    Allen    v,    Kingsbury.    16    Pick. 

Notwithstanding  the  fact  of  a  subse-  (Mass.)  235;    Clapp  v,   Stonghton,  10 

quent  sale  of    goods   which    are   the  Pick.  (Mass.) 469;  Van  Note  t^.  Downey, 

subject-matter  of  an  action  of  trespass  28  N.  J.  L.  219;  Fairchild  v.  Chastel- 

de  bonis  asportatis.  the  action  should  be  lenx,  i  Pa.  St.  176,  8  Watts  (Pa.)  412: 

brought  in  the  name  of  the  person  in  Smith  v.  Fitzgerald,  59  Vt.  451;  Bid- 

whom  the  property  in  the  goods  was  at  good  v.  Way,  2  W.  Bl.  1236;  Weller  v. 

the  time  of  the  alleged  trespass.    Boyn-  Baker,  2  Wils.  C.  PI.  423;  Com.  Dig., 

ton  V.  Willard,  10  Pick.  (Mass.)  166.  tit.  Baron  and  Feme,  V.  W,  X;  Bac. 

1.  Inskeep  v.  Shields,  4  Harr.  (Del.)  Abr.,  lit.  Baron  and  Feme,  K. 
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Where  the  right  of  action  will  survive  to  the  wife  alone  and  not 
to  the  husband  there  must  be  a  joinder.^ 

sutement  of  VfW%  Interest.  —  Where  husband  and  wife  sue  jointly 
there  will  be  a  misjoinder  unless  it  is  stated  what  interest  the 
wife  has  in  the  subject-matter  of  the  suit.* 

Under  sutntee.  —  In  most  jurisdictions  husband  and  wife  may 
join  where  they  have  a  joint  interest  in  the  locus  in  quo,  but  where 
the  trespass  is  to  the  separate  property  of  the  wife  she  is,  as  a 
rule,  permitted  to  sue  alone.* 

2.  Defendants.  —  Where  the  alleged  trespass  was  of  such  a 
nature  that  it  might  have  been  committed  by  two  or  more  per- 
sons, the  injured  party  may  sue  separately  or  jointly  all  or  any 
of  those  persons  who  wrongfully  contributed  as  actors,  directors, 
requestors,  aiders,  or  abettors  to  its  commission,  or  who,  after 
the  commission,  have  assumed  the  benefit  of  it,  for  all  of  them 
are  jointly  and  severally  liable  for  the  acts  of  each  and  of  all;^ 

Poflsesiion  in  Bight  of  Wife.  —  In  an  296;  Barr  v.  White,  2a  Md.  259;  Smith 

action  of  iicspsiss  guare  c/ausum  for  cut-  v.  Fitzgerald,  59  Vt.  451. 

ting  trees  on  land  of  which  the  plaintiff  To  Sender  a  Joint  AetiionQuBie  Claniom 

and  his  wife  were  in    possession  in  Permisiihle,  it  is  requisite  that  the  wife 

right  of  the  wife,  who  held  under  a  have  some  interest  in  the  close.  Meader 

warranty  deed   from   her  father,  and  v.  Stone,  7  Met.  (Mass.)  147. 

over  which  the  husband  exercised  such  8.  See  the  codes  and  statutes  of  the 

control  and  management  as  the  hus-  various  states,  and  see  article  Husband 

band  might,  in  the  law,  exercise  over  and  Wife,  vol.  10,  p.  211. 

the  wife's  real  estate,  having  no  right  In  Indiana,  a  husband,  though  not  a 

or  estate  in  the  premises  except  such  necessary  party  under  Rev.  Stat.  Ind., 

as  a  husband  acquires  by  marriage  in  g  254,  is  not  improperly  joined  as  a 

the  real  estate  of  his  wife,  it  was  held  plaintiff  in  an  action  brought  by  his 

that  the  action  was  properly  brought  wife  for  damages  for  injuries  to  her 

in   the  name  of  the  husband  alone,  property.     Atkinson  v,  Mott,  102  Ind. 

Smith  V.  Fitzgerald,  59  Vt.  451.  431. 

Separate   Property  of   Wife.  —  Where  4.  Alabama.  —  Smith    v,    Gayle,    56 

man  and  wife  are  in  joint  possession  Ala.  600;  Henry  v.  Carlton,  113  Ala. 

of  real  estate,  the  title  to  which  is  vir-  636. 

tnally  vested  in  the  wife  as  her  sole  Arkansas.  —  Clark  v.  Bales,  15  Ark. 

and  separate  property,  and  with  which  452;  McGee  v.  Overby,  12  Ark  164. 

the  husband   has   no  connection,  the  California,  —  Lewis     v,     Johns,    34 

husband  is  properly  joined  as  a  party  Cal.  629. 

plaintiff  in    an   action   quare  clausum  Colorado.  —  United  Coal  Co.  v.  Can- 

fre^t,     Indianapolis,   etc.,   R  Co.    v,  non  City  Coal  Co.,  24  Colo.  X 16. 

McLaughlin,  77  111.  275.  Connecticut,  —  Nichols    v.    Peck,    70 

In  GaUfomia,  in  an  action  to  recover  Conn.  439. 

damages  for  injury  to  the  person  of  a  Georgia.  —  Brooks  v,  Ashburn,  9  Ga. 

married  woman  whose  husband  is  alive  297. 

and  living  with  her.  the  husband  is  a  Illinois. — Callaghan    v.    Myers,   89 

necessary  party.   Such  a  right  of  action  111.   566;  Develing  v.  Sheldon,  83  111. 

is  not  within  the  exceptions  contained  390;  Olsen  v,  Upsahl,  69  111.  273;  Wolf 

in  Code  Civ.  Pro.  Cal.,  §  370,  provid-  v.  Boettcher,  64  111.  316;  Johnson  v. 

ing  that  when  a  married  woman   is  a  Von    Kettler,    66    111.  63;   MacVeagh 

party  to  an  action  her  husband  must  v.  Bailey,  29  111.  App.  606;  Gilson  v. 

be   joined   with   her.     Lamb   v.    Har-  Wood,  20  111.  37;  Whitney  v.  Turner, 

baugh.  105  Cal.  680.  2  111.  253. 

1.  Clapp     V,    Stoughton,    10    Pick.  Indiana.  —  Fleming  v.  McDonald,  50 

(Mass.)463:  Smith  z^.  Fitzgerald,  59  Vt.  Ind.  278;  Allen  v.  Wheatley,  3  Blackf. 

451.  (Ind.)    332;    Brady    v.    Ball-,    14   Ind. 

8.  Tallmadge  v,  Grannis,  20  Conn.  317. 
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Mitndaiits. 


and  it  is  no  cause  for  objection  that  some  of  them  are  not  made 


Kansas,  —  Sharpe  r.  Williams,  41 
Kan.  56. 

Kentucky.  —  Sel lards  v,  Zormes,  5 
Bush  (Ky.)  90;  United  Soc.  of  Shakers 
V,  Underwood,  ii  Bush  (Ky.)  365. 

Louisiana,  —  Wallace  v.  Miller,  15 
La.  Ann.  449;  Irwin  v.  Scribner,  15  La. 
Ann.  583. 

Maine.  —  Woodbridge  v.  Conner,  49 
Me.  353. 

Massachusetts,  —  Brown  v,  Perkins, 
I  Allen  (Mass.)  89. 


of  another  for  his  benefit  or  in  his  in- 
terest. Torrey  v,  Schneider,  74  Tex. 
116. 

Mere  Presenoe  at  the  Commifltion  of  a 
Trespaai  will  not  justify  the  joinder  of 
a  person  as  being  a  participator  in  the 
act;  if  he  was  only  a  spectator,  inno- 
cent of  any  unlawful  intent,  and  did  no 
act  to  countenance  or  approve  those 
who  were  actors,  he  cannot  be  joined 
because  he  happened  to  be  a  looker  on 
and  did  not  use  active  endeavors  to 


Michigan,  —  Keables  v,  Christie,  47    prevent  the  commission  of  the  unlaw- 


Mich.  594. 

Minnesota, — Heartz  v.Klinkhammer, 
39  Minn.  488. 

Missouri.  —  Meade  v,  Chicago,  etc., 
R.  Co.,  68  Mo.  App.  93;  McMannus  v, 
Lee,  43  Mo.  206;  All  red  v.  Bray,  41 
Mo.  487;  Luebbering  v,  Oberkoetter,  i 
Mo.  App.  393. 

Nevada.  —  Mandlebaum  v.  Russell,  4 
Nev.  551. 

New  Jersey,  —  Allen  v,  Craig,  13  N. 
J.  L.  294. 


f  ul  act.  McMannus  v,  Lee,  43  Mo.  2o6t 
Tenants  in  Common.  —  Where  the  tres- 
pass arises  from  an  act  of  misfeasance, 
such  as  keeping  up  a  milldam  on  a 
stream  below  the  plaintifif' s  land,  it  is 
not  necessary  to  join  all  the  owners  of 
the  land  on  which  the  dam  is  kept  up. 
Lowz/.  Mumford,  14  Johns.  (N.  Y.)426. 
Husband  and  Wife.  —  For  trespasses 
which  may  m  legal  contemplation  be 
committed  by  two  persons  jointly,  and 
for    which    several    persons    may   be 


New  York.  — Smith  v.  Felt.  50  Barb,  jointly  sued,  a  husband  and  wife  may 

(N.  Y.)  612;  Judson  v.  Cook,  11  Barb,  be  sued  jointly   for  the  act  of  both. 

(N.  y.)  642;  Olzen  v.  Schierenberg,  3  Wright  v,   Kerr,  Add.  (Pa.)  13;  Hines 

Daly  (N.  Y.)  100;  Low  v,  Mumford,  14  v.  Jarrett,  26  S.  Car.  480;  Roadcap  v, 

Johns.  (N.  Y.)  426.  Sipe,  6  Gratt.  (Va.)2i3;  Vine  v,  Saund- 

North  Carolina,  —  Horton   v.  Hens-  ers,  4  Bing.  N.  Cas.  96,  33  E.  C.  L.  290; 

ley,  I  Ired.  L.  (N.  Car.)  163.  White  v.  Eldridge,  i  Ld.  Raym.  443; 

South  Carolina.  —  Hines  v.  Jarrett,  26  Bac.  Abr.,  tit.  Baron  and  Feme,  L. 
S.   Car.  480;    De   Bruhl  v.  Parker,  2        Soryants  and  Agents  may  in  some  in- 

Brev.  (S.  Car.)  406;  Whitaker  v,  Eng-  stances  be  joined  with  their  principal, 

lish,  I  Bay  (S.  Car.)  15.  although  they  may  also  be  sued  sepa- 

Texas.  —  Torrey    v.    Schneider,    74  rately.     Byrne  i/.  Riddell,  3  La.  Ann. 

Tex.  n6.  6  o;  Meade  v.  Chicago,  etc.,  R.  Co., 

West    Virginia,  —  Shepherd    v.    Mc-  68  Mo.  App.  92;  Humbser  v.  Scott,  5 

Quilkin,  2  W.  Va.  90.  Mo.  App.  597. 


Wisconsin.  —  Richardson    v.    Emer- 
son, 3  Wis.  319. 


A  Corporation  and  Its  Servants  may  be 
joined  as  defendants  in  trespass  for  a 


Two  Persons  Committing  Separate  In-  personal  injury  inflicted  by  the  servant 

Juries  cannot  be  joined  in  one  action,  in  discharging  the  duties  imposed  upon 

Hines  v.  Jarrett,  26  S.  Cai.  480.  him   by  the  corporation.     Brokaw  v. 

Consolidation    of   Separate  Actions.  —  New  Jersey  R.,  etc.,  Co.,  32  N.  J.  L. 

In  Connecticut^  where  separate  suits  in  328. 

the  nature  of  quare  clausum  /regit  are        Where  a  declaration  charges  a  tres- 

brought  against  joint  trespassers,  if  a  pass  as  committed  by  the  defendant 


question  of  title  is  involved  the  suits 
may  be  consolidated  by  the  court. 
Nichols  V.  Peck,  70  Conn.  439.  And 
see  article  Consolidation  of  Actions. 
vol.  4,  p.  673. 

There  Can  Be  Ko  Joint  Treopass  un- 
less there  be  command,  advice,  or  en- 
couragement to  the  actual  trespasser, 
or  concert  and  co-operation  in  the  com- 


as a  corporation,  and  in  another  count 
avers  that  the  corporation,  by  its  con- 
ductor or  agent,  committed  the  tres- 
pass, there  is  no  misjoinder  of  counts, 
for  in  substance  the  trespass  is  charged 
in  both  counts  to  have  been  committed 
by  the  corporation.  Illinois  Cent.  R. 
Co.  v.  Latimer,  128  III.  163. 
Persons  Assisting  Officer.  —  Where  a 


mission  of  a  trespass,  or  subsequent    sherifT  makes  himself  liable   as   tres- 
ratification  or  adoption  by  one  of  an  act    passer  in  the  execution  of  a  writ,  all 
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parties  defendant.* 

3.  Objections  —  a.  MISJOINDER.  —  A  misjoinder  of  parties 
plaintiff  is  fatal, •  and  advantage  of  the  defect  may  be  taken  by 
demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.* 

b.  Nonjoinder.  —At  common  Law  the  nonjoinder  of  a  necessary 
plaintiff  must  be  pleaded  in  abatement,  and  advantage  of  the 
omission  cannot  be  taken  in  any  other  way.'* 

Under  the  Codes  the  remedy  for  nonjoinder  of  necessary  parties  is 
by  demurrer  if  the  defect  appears  on  the  face  of  the  complaint, 
and  by  answer  if  it  does  not  so  appear.  Where  a  demurrer  can 
be  interposed  for  a  defect  of  parties  the  defendant  is  confined  lo 
that  remedy  alone,  and  it  is  only  where  evidence  is  necessary  to 

who  direct,    lequest,  aid,   or  abet  its  tion;  so  where  two  persons  bring  tre<- 

execuiion   are   joint   trespassers   with  pass  for  the  removal  of  goods  in  which 

him  and  responsible  for  all  damages,  one  of  them   has  no  property  and  the 

Wolf  V.  Boettcher,  64  111.  316.  other  owns  half,  and  there  is  no  notice 

Persons  Assisting  in  Illegal  Arrest. —  given,  the  plaintiff  entitled  to  sue  is 

Where  there  is  a  want  of  jurisdiction  entitled  to  such  verdict  and  judgment 

in  a  court  10  commit,  all  persons  who  as  he  might  have  had  if  he  had  sued 

assist  in  procuring  an  illegal  arrest  are  separately.     Farrel  v.  Colwell,  30  N. 

proper  parties  defendant  to  an  action  J.  L.  123. 

vi  et  armis  for  an  unlawful  arrest  and  Any  Objection  that  Qaestions  the  Bight 

imprisonment.  Johnson  t/.  Von  Kettler,  of  the  plaintiff  to  sue  must  be  raised 

66  111.  63.  before   plea.     Boynton  r.   Willard.  10 

Misjoinder    of    Parties    Defendant. —  Pick.  (Mass.)  j 66. 

Where  several  persons  have  been  made  4.  Holly   v.    Brown,    14  Conn.  255: 

joint   defendants   where    the   trespass  De    Puy    v.    Strong     37    N.    Y.    372; 

could  not  in  point  of  law  be  joined,  a  Bradish   v,  Schenck,  8  Johns.  (K.  Y.) 

demurrer  by  one  of  the  defendants  is  151;  Brotherson  v.   Hodges,  6  Johns, 

for  the  advantage  of  all.    Foote  v.  Cin-  (N.    Y.)    108;    Winters   v,    McGhee,    3 

cinnati,  9  Ohio  31.  Sneed  (Tenn.)  128;  Cabell  v.  Vaughan, 

1.  Gillen  v,  Wilson.  2  T.  B.  Mon.  i  Saund.  2qi.  See  article  Parties  to 
(Ky.)  II;  Heartz  v.  Klinkhammcr,  39  Actions,  vol.  15,  p.  567. 

Minn.  488;  Washburn  v.  Case,  i  Wash.  In  the  note  by  Serjeant  Williams  to 

Ter.  253.     See  also  Holly  v.  Brown,  14  Cabell  v.  Vaughan,   i   Saund.   291,  it 

Conn.  255;  Henly  z/.  Broad,  i  Leon  41.  was  said  to  seem  fully  and  fairly  estab- 

In  Louisiana  it  seems  that  an  objec-  lished   that  in  trespass  quart  clausum^ 

tion   on    the   ground   of  a  nonjoinder  or  for  taking  goods,  *' if  one  only  of  two 

of  other  cotrepassers  must  be  raised  or  more  joint  tenants,  parceners,  ten' 

upon  going  to  trial  upon  I  he  case  of  the  ants  in  common,  partners,  executors, 

cotrepasser  sued.     Byrne  v.  Riddell,  3  assignees  of  bankrupts,  and  others  who 

La.  Ann.  670.  regularly  ought  to  join  bring  any  such 

2.  Patton  V.  Crow,  26  Ala.  426;  In-  actions,  the  defendant  must  plead  the 
skeep  V.  Shields,  4  Harr.  (Del.)  345.  omission  in  abatement,  and  cannot 
See  generally  article  Parties  to  Ac-  give  it  in  evidence  on  the  general  issue, 
TIONS,  vol.  15,  pp.  581,  757.  or  in  any  other  way,  or  by  pleading  in 

8.  Inskeep  z/.  Shields,  4  Harr  (Del.)  bar,  or  in  arrest  of  judgment,  or  though 

345.    See  generally  articles  Arrest  of  the  matter  be  found  specially,  or  ap- 

JUDGMENT,  vol.  2,  p.  793;  Drmurrrrs  pear  upon   the  face  of  the   declaration 

AT    Common    Law     and     under    the  or  anv  other  pleading  of  the  plaintifif." 

Codes,  vol.    6,    p.  292;  Error,    Writ  After  Plea  in  Bar.  —  Ad  vantage  of  the 

Of.  vol.  7,  p.  817.  nonjoinder  of  tenants  in  common  can 

Kotioe  of  Objection.  —  In  Nev  Jerseys  be  taken  only  by  plea  in  abatement, 

by  statute,  it  is  provided  that  the  mis-  and  if  that  be  omitted  and  the  defend- 

joinder  of  a  plaintiff  shall  not  be  ob-  ant  plead  in  bar  the  objection  cannot 

jected  to  unless  the  defendant   gives  be  taken  in  any  other  form.     Winters 

previous  written  notice  of  such  objec-  v,  McGhee,  3  Sneed  (Tenn.)  128. 
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make  the  defect  apparent  that  an  answer  to  that  point  is 
permissible.* 

4.  Difloontinoanoe.  —  Where  two  or  more  tortfeasors  have  been 
joined  as  defendants  the  plaintiff  is  not  bound  to  prosecute  the 
action  against  all  of  them,  but  may  at  any  time  before  final  judg- 
ment dismiss  as  to  either  or  any  of  the  defendants  and  proceed 
agamst  the  others.* 

VI.  Declabatioh  OB  CoMPLAlirT  —  1.  In  General.  —  The  declara- 
tion or  complaint  must  of  necessity  state  sufficient  facts  to  con- 
stitute a  cause  of  action.' 

Whoro  tho  TreipMi  Committod  la  Actionablo  nndor  a  SUtnte  the  declaration 

1.  De  Puy  V.  Strong,  37  N.  Y.  372.  cause  of  action  to  which  the  defendant 
See  {generally  article  Parties  to  Ac-  is  to  answer.  Carskadon  v.  Williams, 
TiONS,  vol.  15,  p.  747.  7  W.  Va.  I. 

2.  Callaghan  v.  Myers,  89  III.  566;  ITnneoeuary  to  Antidpato  Dofense.  —  In 
Flinn  v.  Barlow,  16  111.  39;  Blassingame  an  action  against  a  constable  for  tres- 
V.  Glaves,  6  B.  Mon.  (Ky.)  38;  Allen  pass  in  levying  on  property  it  is  sufB- 
V.  Craig,  13  N.  J.  L.  294;  Dale  v.  Eyre,  cient  for  the  plaintiff  to  allege  an 
I  Wils.  C.  PI.  306;  Fleming  v.  Lang-  unlawful  taking.  If  the  defendant  had 
ton,  X  Stra.  532.  See  also  article  Dis-  any  authority  to  take  the  plaintiff's 
MISSAL,  Discontinuance,  AND  Nonsuit,  property,  he  must  set  it  up  in  the 
vol.  6.  p.  823.  pleadings  and  prove  it  as  matter  of  de- 

Aftar  Ser^oe  on  and  Ploa  by  One.  ~  fense.     Stevens  v.  Somerindyke,  4  E. 

Where   four  are  sued  in  trespass  and  D.  Smith  (N.  Y.)  418. 

service  is  had  upon  one,  he  may  plead  Negligence  of  Plaintiff ,  —  In  trespass 

and  proceed  to  trial,  and  the  plaintiff  vi  et  armis  it  is  not  necessary  to  deny 

may  at  any  time,  either  before  or  after  fault  or  negligence  on  the  part  of  the 

judgment  against  him,  enter  a  nonsuit  plaintiff.     Roll  v.  Indianapolis,  52  Ind. 

as  to  the  others.     Flinn  v.  Barlow,  16  547. 

111.  39-  TrespaM  to  the  Person.  —  Where  the 

The  Formal  Mode  of  disposing  of  an  declaration  set  out  that  the   plaintiff 

action  as  against  parties  served  with  was  seized  violently  and  ill-treated  by 

process,  but  against  whom  the  plaintiff  the  defendant,  who  threw  him  out  of 

does  not  intend  10  proceed,  is  to  enter  a  the  possession  of  his  premises,  a  more 

nolle  prosequi  as  to  them,  but  a  defend-  specific  allegation  to  fix  the  wrong  done 

ant  cannot  demur  because  of  the  omis-  was  held  to  be  unnecessary.     Stephens 

sion  to  take  this  step.     Blassingame  v.  v,  Bradley,  24  Fla.  201. 

Glaves,  6  B.  Mon.  (Ky.)  38.  Kocessity  of   Demand    in  Trespasi  de 

Eifeot of  Difloontinnanco.  —  Thediscon-  Bonis.  —  In  trespass  for  the  removal  of 

tinuance  of  an  action  against  one  or  goods  it  is  not  necessary  to  aver  that 

more  of  several  joint  defendants  before  a  demand  has  been  made  therefor,  be- 

verdict  does  not  operate  as  a  discharge  cause    the    gist  of    the  action   is  the 

of    the   other    defendants.      Riley    v,  tortious  taking.    Stickney  v,  Davis,  16 

M'Gee.  i  A.  K.  Marsh.  (Ky.)  433.  Pick.  (Mass.)  19;  Boise   v.    Knox.    10 

Release.  —  So  also  a  release  of  one  Met.  (Mass.)  40. 

will  not  release  the  others.     Turner  v,  Ezpnlsion  firom  Frendsei.  —  Where  the 

Hitchcock,    20    Iowa  310;    Sharpe    v.  plaintiff  had  no  unconditional  right  to 

Williams,  41  Kan.  56.  be  in  and  upon  the  premises  of  the  de- 

8.  Day  v.  Watts,  92  Ind.  442;  Clague  fendant,  he  should  aver  that  he  was 

V.  Hodgson,  16  Minn.  329;  Carskadon  there  rightfully,  and  it  is  not  enough 

V.  Williams,  7  W.  Va.  i.  for  him  to  aver  generally  that  he  was 

Snifioieney  in  Substance.  —  Under  the  wrongfully  put  off  and  excluded,  but  the 

statutes  of  ^^j/  KiV^f  Mia.  a  declaration  declaration  must  set  out  sufficient  to 

is    sufficient    where    nothing  omitted  show  that  the  expulsion  was  wrongful, 

therein   is  so  essential  to  the   action  Barnum  v.  Baltimore,  etc.,   R.  Co.,   5 

that  judgment  according  to  law  and  W.  Va.  10. 

the  very  right  of  the  cause  cannot  be  Official    Character    of    Defendant.   — 

given    and  it  substantially  states  the  Where  the  defendant  is  an  officer  it  is 
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or  complaint  must  show  substantially  a  cause  of  action  within 
the  statute.^ 

Certainty.  —  In  vi et  armis  the  declaration  must,  as  in  other  forms 
of  action,  be  definite  and  certain  in  its  expressions,'  and  must 
state  facts  and  not  conclusions  of  law,'  and  the  act  of  trespass 
should  be  so  distinctly  set  forth  that  it  may  be  seen  with  reason- 
able certainty  what  is  the  principal  act  complained  of,  care  being 
taken  not  to  allege  in  one  count  facts  which  might  furnish 
ground  for  several  different  actions,  thereby  leaving  it  impossible 
for  the  opposite  party  to  know  to  which  his  defense  should  be 
directed.* 

The  TreepaM  Shonld  Hot  Be  Laid  by  Way  of  Seoital,  or,  in  other  words, 
there  should  be  a  direct  and  positive  allegation  that  the  trespass 
complained  of  was  the  immediate  act  of  the  defendant.'  It  was 
at  one  time  held  that  a  declaration  in  trespass  viet  armis  by  way  of 
recital  was  bad,  and  no  judgment  could  be  rendered  thereon, 
even  after  verdict,  the  defect  not  being  considered  as  cured  by 
any  of  the  English  statutes  of  amendment  or  jeofails;'  but  at  the 

not  necessary  to  declare  against  him  ized,  and  void"  did  not  state  facts,  but 

as  such.     Poinsett  z'.  Taylor,  6  Cal.  78;  staled  a  conclusion  of  law.  .  And  see 

Davis  V.  Cooper,  6  Mo.  148.  generally  article  Legal  Conclusions, 

1.  Merritt    v.     Hill,    104    Cal.    184;  vol.  12,  p.  1020. 

Nichols  z'.  Dobbins,  2  Mont.  540;  Camp-        4.  Clark  v,  Langworthy,  12  Wis.  441. 

bell  V.  Bridwell,  5  Oregon  311;  Dunbar  holding  that  a  complaint  should  be  so 

Furnace  Co.  v,  Fairchild,  121  Pa.  St.  drawn   that  the  defendant  may  know 

563;  Hughes  V.  Stevens,  36  Pa.  St.  320;  whether  the  action   is   for  an  assault 

Jones  V.  Murdaugh,  2  Leigh  (Va.)  447.  and  battery,  or  for  false  imprisonment, 

Wrongful  DiltraM.  —  In  an  action  of  or  both,  or  for  a  malicious  prosecution, 

trespass  under  the  statute  for  distrain-  or  for  an  illegal  search  of  iheplaintlfl's 

ing  the  goods  of  the  plaintiff  for  rent  house. 

when  no  rent  was  in  arrear  and  due,        6.  Sturdevant  v.  Gains,  5  Ala.  435; 

the   relation   of    landlord   and   tenant  Gordon  v.   Hood,   Minor   (Ala.)    122; 

must  be  substantially  shown,  and  in  the  Coffin  v.  Coffin,  2  Mass.  358;  Moore  v. 

absence  of  such  showing  the  declara-  Dawney,  3Hen.&  M.(Va.)i27;  Lomax 

tion  will  be  bad.    Jones  v,  Murdaugh,  v.  Hord,  3  Hen.  &  M.  (Va.)  271;  Tay- 

2  Leigh  (Va.)  447.  lor  v.  Rainbow,  2  Hen.  &  M.  (Va.)  423; 

2.  Henley  v,  Wilson,  77  N.  Car.  216.  Hord  v.  Dishman,  2  Hen.  &  M.  (Va.) 
And  see  generally  article  Definitbness  595. 

AND  Certainty  in  Pleadings,  vol.  6,  Quod  Com.  —  This  form  of  stating  an 

p.  246.  injury  is  termed  a  declaration  with  a 

An  ATerment  thAt  the  Defendant  Took  quod  cum,  meaning'*  whereas.'*    Coffin 

or  Caused  to  Be  Taken  certain  property  v.  Coffin,  2  Mass.  358. 

of  the  plaintiff  is  not  bad  as  an  alterna-  6.  Sturdevant  v.  Gains,  5  Ala.  435; 

tive  statement,  because   whether  the  Gordon    v.   Hood,   Minor  (Ala.)    122; 

taking  was  by  the  defendant  himself  Coffin  v.  Coffin,  2  Mass.  358;  Collier  v. 

or  whether  he  caused  the  taking  to  be  Moulton,  7  Johns.  (N.  Y.)  109. 

by  others,  he  would  be  liable  in  tres-  "Whereas"  an  Incurable  Defeet.  —  In 

pass.    Clague  v,  Hodgson,   16  Minn.  Moore  r.  Dawney,  3  Hen.  &  M.  (Va.) 

329.  127,  the  beginning  of  a  declaration  in 

8.  Sprague  v.  Parsons,  12  Daly  (N.  trespass  with   the  word    *'  whereas " 

Y.)  392,  14  Abb.  N.  Cas.  (N.  Y.)  320.  6  was  considered  as  an  incurable  defect 

Civ.  Pro.  (N.  Y.)  26,  holding  that  in  upon  a  general  demurrer,  and  not  one 

a  complaint   to  recover  damages  sus-  that  was  aided  by  the  statute  of  jeofails 

lained  by  the  issuing  and  levying  of  after  a  verdict,  the  court  holding  that 

an  attachment  an  allegation  that  the  the  use  of  the  word  **  whereas  "  causes 

attachment    was   **  illegal,    unauthor-  the  whole  declaration  to  be  merely  re- 
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present  day  it  seems  clear  that  a  declaration  of  this  description  is 
not  bad  even  on  special  demurrer.^ 

WlMrt,  by  sututa,  a  Form  1m  Provided  for  the  declaration  or  complaint, 
it  is  not  indispensable  that  the  exact  language  of  the  prescribed 
form  should  be  followed,  but  a  substantial  compliance  therewith 
will  be  sufficient.* 

S.  Time  —  a.  Necessity  to  Allege.  —  In  trespass,  as  in 
other  forms  of  action,  it  is  an  elementary  principle  of  the  law  of 
pleading  that  there  must  be  an  allegation  of  the  time  when  the 
cause  of  action  arose,  and  if  no  time  is  stated  the  declaration  is 
bad  on  demurrer.* 

Aider  by  Yerdiet.  —  If  no  day,  or  an  impossible  day,  which  is 
considered  as  no  day,  is  laid,  the  defect  is  cured  by  verdict;^ 
but  if  the  day  laid  is  after  the  bringing  of  the  action  and  is  past 
at  the  time  of  the  trial,  the  error  is  fatal.* 

cital  which  leads  to  an  affirmative  aUe-  King's  Bench,  except  when  acting  as 

gation,  but  does  not  contain  one.  a  court  of  error  upon  proceedings  in 

The  Beason  Why  a  Deelaration  Quod  the  Court  of  Common  Pleas. 

Onm  Was  Hot  Good  in  trespass  was  stated  1.  Gordon  v.  Hood,  Minor  (Ala.)  122; 

in  Norman  v.  George,  Fitzg.  255,  to  be  Coffin  t;.  Coffin,  2  Mass.  358-     See  also 

because  on   a  conviction   in   trespass  Marsteller  v.  M'Clean,  7  Cranch  (U. 

there   was  a  judgment  quod  capiatur  S.)    T56.      But    compare    Holbroolc    v. 

against  tlie  defendant,  and  therefore  Pratt,  i  Mass.  96. 

there  was  reason  for  requiring  great  In  Alabama  the  defect  is  aided  by  the 

strictness  in  the  declaration.    Coffin  v,  statute  of  amendments,  at  any    rate 

Coffin,  2  Mass.  358.  after  verdict.    Gordon  v.  Hood,  Minor 

The  Diversity  in  the  English  Deeieions  (Ala.)  122. 

seems  to  have  arisen  from  the  diflferent  2.  Thornton  v,  Cochran,  51  Ala.  415; 

forms  of  declaration  that  were  u<«ed  in  Guilford  v.  Kendall,  42  Ala.  651;  Pilce 

the  Common  Pleas  and  King's  Bench,  v,  Elliott,  36  Ala.  69;    Knapp  v,  Slo- 

Coffin  V.  Coffin,  2  Mass.  358.  comb,  9  Gray  (Mass.)  73. 

**The  Deelaration  Most  Contain  8noh  A  Complaint  Employing  Ko  Word  or 

Certain  Affirmation  that  it  may  be  trav-  Fhraee  Equivalent  to  the  words  used  in 

ersed;    for,    if    there    be    no   certain  a  form  furnished  by  the  code  is  bad. 

affirmation  to  malce  the  declaration  it-  Guilford  v,  Kendall,  42  Ala.  651. 

self  traversable,   it  will  not  be  cured  8.  Andrews  t^.  Thayer.  40  Conn.  156; 

after  a  verdict,  because  it  is  a  defect  Kendall  v.  Bay  State  Brick  Co.,  125 

in  substance;  as  if  the  declaration  be  Mass.  532;  Glenn  v.  Garrison,  17  N.  J. 

quod  cum  the  defendant  assaulted  him,  L.  i. 

and  the  defendant  plead  not  guilty.  Ho  Allegation  of  Time  Heoeseary.  —  In 

here  is  nothing  put  in  issue;  for  the  Massachusetts^  when  the  plaintiff  relies 

pleadings  have  affirmed  nothing;  and  upon  a  single  trespass,  no  time  need  be 

though  the  defendant  be  found  guilty,  alleged.  Gen.  Stat.  Mass.,  c.  129,  g  2, 

yet  cannot  the  plaintiff  have  judgment;  cl.  2  (Pub.  Stat.  Mass.,  c.  167,  §  2,  cl. 

because  nothing  is  positively  affirmed."  2),    providing    that    no   averment   of 

Ballard  v.  Leavell,   5  Call  (Va.)  531.  which  the  law  does  not  require  proof 

quoting   Bac.    Abr.,    title    Pleas    and  need  be  made.     Kendall  v.  Bay  State 

Pleadmgs,  B  4,  and  stating  further  that  Brick  Co.   125  Mass.  532. 

the  position  that  "  whereas  "  was  bad  4.  Charles  v.  Delpux,  2  Browne  (Pa.) 

seemed  never  to  have  been  departed  313. 

from  except  in  declarations  in  the  Eng-  6.  Charles  v.  Delpux,  2  Browne  (Pa.) 

lish  Court  of  Common  Pleas,  and  there  313,  which  was  an  action  of  trespass 

only    on    the    ground    that    the    writ  vi  et  armis  for  breaking  and  entering 

was  incorporated  with  and  made  part  the  house  of  the  plaintiff  and  assaulting 

of  the  declaration,  and  was  considered  and  debauching  her  daughter.      The 

to  cure  the  defect,  but  it  was  never  declaration  was  entitled  of  the  June 

held  to  be  the  law  in  the  Court  of  term,  181  z,  and  was  filed  on  the  second 
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i.  CONTINUANDO  —  (i)  In  General.  —  Where  a  trespass  has 
been  contiDued  without  intermission  for  a  longer  time  than  the 
space  of  one  day,  or  has  been  repeated  on  a  subsequent  day,  the 
party  injured  may  recover  in  one  action  for  the  first  act  of  tres- 
pass and  in  another  for  the  continuance  or  repetition  thereof;  but 
he  is  not  under  the  necessity  of  bringing  two  actions  in  either 
case,  because  he  may  in  one  action,  by  declaring  with  a  continu- 
andoy  recover  for  the  first  trespass  and  also  for  the  continuance 
or  repetition  thereof.* 

Wrong  Use  of  Continnando.  —  Where  a  trespass  is  wrongly  laid  with  a 
continuando  the  pleading  is  bad  upon  demurrer,  but  the  fault  ma}' 
be  aided  by  verdict,*  and  where  several  trespasses  are  so  laid,  some 
properly  and  others  improperly,  the  continuando  will  be  extended 

day  of  August  of  the  same  year;  the        Propriety  of  Uiing  Continnando.  —  The 

time  laid   in   the  declaration  was  the  reason   for  including  several  acts  of 

firstday  of  September  in  that  year.    See  trespass  in  a  single  count  is  quite  as 

also  Hanbury  v.  Ireland,  Cro  Jac.  6i8.  applicable  to  the  case  of  injuries  to  per- 

Omission  of  Time  Gored  After  Jadgment  sonal  property  as  to  those  committed 
by  Default  —  England.  —  In  Higgins  v.  upon  real  property,  and  if  there  were 
Highfield,  13  East  407,  It  was  held  that  any  doubts  whether,  according  to  the 
the  defects  of  a  declaration  in  an  action  more  rigid  rules  of  pleading  which 
for  mesne  profits  in  not  stating  any  formerly  prevailed,  such  a  mode  of  de- 
time  when  the  defendant  broke  and  daring  would  be  sufficient  to  enable  a 
entered  the  messuage,  etc.,  and  ejected  party  to  recover  for  successive  and  re- 
the  plaintitT  from  the  occupation  of  it,  peated  trespasses,  there  would  seem  to 
and  in  stating  only  that  the  defendant  be  no  occasion  for  any  now.  It  is  a 
kept  and  continued  the  plaintiff  so  simple  but  comprehensive  and  intelli- 
ejected  for  a  long  space  of  time,  without  gible  statement  of  several  acts,  distinct 
stating  how  long,  were  cured  by  the  in  time,  but  identical  in  kind,  and 
operation  of  the  statute  4  Anne.  c.  16,  all  constituting  together  the  plaintiff's 
after  judgment  by  default  and  a  writ  of  cause  of  complaint,  and  can  subject  the 
inquiry  of  damages  executed,  so  that  defendant  to  no  possible  disadvan- 
no  objection  could  be  taken  in  arrest  of  tage,  since  he  may  always,  if  he 
final  judgment  for  such  defect  in  form,  really  believes  it  material  to  his  de- 

1.  Roll.  Abr.  545  A,  pi.  i;  Bac.  Abr.,  fense.  guard  himself  against  surprise 

tit.  Trespass,  I  2,  2.  and  ascertain  with  exactness  by  a  bill 

Trespass  for  Meene  Profits.  —  After  an  of  particulars,  which  is  now  uniformly 

ouster  the  pl-iintiff  can  recover  only  for  ordered  in  all  similar  cases,  charges 

a  simple  trespass  or  first  entry  of  the  made  against  him.     Folger  v.  Fields, 

defendant,    and   in   order  to  entitle  a  12  Cush.  (Mass.)g3. 
plaintiff  10  recover  damage  for  subse-        2.  Butler    v.    Hedges,    i    Lev.    210; 

quent  acts  in  continuation  of  the  orig-  Fontleroy    v,   Aylmer,    i    Ld.   Raym. 

inal  trespass  there  must  be  a  re-entry  239;     Manchester    v.   Vale,    i    Saund. 

on  his  part.     After  a  re-entry  the  plain-  24. 

tiff  may  Uy  his  action  with  a  continn-        Arrest  of  Jadgment.  —  In   Benson  v. 

ando  and  recover  mesne  profits  as  well  Swift,   2  Mass.  50,   an  allegation  that 

as  damages  for  the  ouster.     Stean   v.  the  defendant  assaulted  the  plaintiff  on 

Anderson.  4  Harr.  (Del.)  209.  a   date   specified,    and    thereafter    the 

Under  Code.  —  This  rule  of  pleading  defendant,  "continuing  his  said  as- 
does  not  seem  to  have  been  changed  sault,"  etc.,  was  held  not  necessarily 
by  the  provisions  of  practice  acts  or  of  to  impl^  a  continuando^  and  it  was  held 
codes  of  procedure.  Kendall  v.  Bay  to  be  proper,  it  being  possible  to  ex- 
State  Brick  Co..  125  Mass.  532;  Powell  elude  the  idea  oi k continuando  iiova  the 
V,  Bagg,  15  Gray  (Mass.)  507;  Richard-  declaration  without  doing  violence  to 
son  V.  Northrup,  66  Barb  (N.  Y.)  85;  any  part,  to  deny  a  motion  for  arrest 
Dubois  V.  Beaver,  25  N.  Y.  123.  of  judgment. 
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after  verdict  to  those  trespasses  only  which  are  capable  of  being 
continued.* 

(2)  For  Whole  Time,  —  Where  the  injury  was  of  a  kind  that 
could  have  been  continued  or  repeated  without  intermission 
from  time  to  time,  the  plaintiff  should  declare  with  a  continuando 
for  the  whole  time  from  the  day  on  which  the  first  trespass  is 
charged  until  a  subsequent  day  mentioned  in  the  declaration.' 
But  where  the  nature  of  the  trespass  is  such  that  it  could  not 
have  been  continued  or  repeated  this  form  of  declaring  is 
improper.* 

(3)  Divers  Days  and  Times,  —  Where  there  may  have  been  a 
repetition  of  the  trespass  on  a  day  subsequent  to  the  day  on 
which  the  first  trespass  is  charged,  or  where  part  of  the  trespass 
may  have  been  committed  upon. one  day  and  part  upon  another, 
or  where  from  the  nature  of  the  trespass  it  would  be  improper  to 
declare  with  a  continuando  for  the  whole  time,  the  plaintiff  may 
declare  with  a  continuando  on  divers  days  and  at  divers  times 
from  the  day  on  which  the  first  trespass  is  charged  until  a  subse- 
quent day  mentioned  in  the  declaration.^ 

1.  Brook  V.  Bishop,  7  Mod.  152;  is  bad,  because  an  assault  is  one  en- 
Foncleroy  v.  Aylmer,  I  Ld.  Raym.  237.  tire  individual  act.     Michell  v.  Neale,  2 

2.  Pierce  v,  Pickens.  16  Mass.  470;  Cowp.  828;  English  v.  Purser,  6  East 
Sanders  v.  Palmer,  i  McCord  L.  (S.  395.  But  see  Burgess  v.  Freelove,  2 
Car.)  165;  Bac.  Abr.,  tit.  Trespass,  I  2,  B.  &  P.  425. 

2;  Fitz.  N.  B.  91;  Co.  Entr.  661;  Bro.  4.  Pierce  v.   Pickens,  16  Mass.  470; 

Tresp.  pi.  374.  Kendall  v.  Bay  State  Brick  Co.,  125 

3.  Kendall  v.  Bay  State  Brick  Co.,  Mass.  532;  Fontleroy  v,  Aylmer,  i  Ld. 
125  Mass.  532;  Sanders  v.  Palmer.  I  Raym.  240;  Bac.  Abr.,  tit.  Trespass. 
McCord  L.  (S.  Car.)  165;  Fontleroy  z/.  I  2,  2. 

Aylmer,  I  Ld.  Raym.  239:  Bac.  Abr.,  In  Treepasa  de  Bonla  Asportatis  the  in- 

tit.  Trespass,  I  2,  2.  jury  complained  of  may  be  alleged  to 

Trespanet  Terminating  upon  CommiS'  have  been  committed  on  divers  days 

aion.  —  There  are  many  acts  of  trespass  and  at  divers  times  within  a  specified 

which,  when  executed,  cannot  be  done  period,  as  well  as  on  a  day  particularly 

again,  but  terminate  upon  their  com-  named.     Folger  v.   Fields,    12    Cush. 

mission,  and  therefore  cannot  in  their  (Mass.)  93. 

nature  be  continued,  as  where  a  man  Where  the  Traepasi  Ii  the  Killing  of  a 

cuts  down  another's  trees,  or  kills  his  Homber  of  HorseS)  each  killing  being  a 

horses,  dogs,  or  rabbits,  or  takes  away  separate  act,  the  allegation  should  be 

his  goods.     In  these  and  the  like  cases,  that  the   act  of   killing  was   done  on 

where  the  trespasses  were  repeated,  it  divers   days  between   such  and   such 

is  necessary  to  allege  that  they  were  times.     Sanders  v.  Palmer,  i  McCord 

committed  on  different  days  and  times,  L.  (S.  Car.)  165. 

or  at  least  to  insert  as  many  counts  in  Catting  Down  Trees.  —  Where  a  dec- 

the  declaration  as  there  are  trespasses,  laration   averred   that    the    defendant 

They  cannot  be  laid  with  2l  continuando  had,  on  a  specified  day  and  on  divers 

of   the   kind    mentioned   in    the    text,  days  and  times  between  that  day  and 

Brook  V.  Bishop,  7  Mod.  152;  Monck-  the  institution  of  the  action,  entered  the 

ton    V.    Pashley,   2    Ld.    Raym.    976;  close  of  the  plaintiff  and  thereon  cut 

Manchester  v.  Vale,  i  Saund.  24:  Bac.  down  trees,   it  was  objected  that  the 

Abr.,  tit.  Trespass,  I  2,  2.  trespass  complained  of  was  incorrectly 

Aflsault  and  Battery.  —  A  declaration  laid  with  a  continuando  for  the  whole 

charging  that  the  defendant  on  a  cer-  time,  but  the  objection  was  held  to  be 

tain  day  and  on  divers  other  days  and  invalid  on  the  ground  that  it  was  an 

times  made  an  assault  on  the  plaintiff  allegation  that  the  defendant  had  com- 
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c.  Requisites  and  Sufficiency  of  Allegations.  —  The 

time  when  the  trespass  took  place  is  not  material.  It  is  there- 
fore unimportant  whether  the  true  time  be  stated,  and  an  allega- 
tion is  sufficient  if  the  act  of  trespass  appears  to  have  taken  place 
before  the  institution  of  the  action.* 

d.  Allegations  and  Proof.  —  where  but  one  TreepaM  is  CliArged« 
either  on  a  specific  day  or  continuously  to  another  day,  the  pre- 
cise date  of  the  commission  of  a  trespass  being  immaterial,  it  fol- 
lows that  the  plaintiff  may  prove  any  time  before  the  institution 
of  the  action,*  provided  the  trespass  proved  is  not  barred  by  the 

mitted  several  distinct  acts  of  trespass  word  '  heretofore    simply  denotes  time 

at   different  times   within  a  specified  past  in  distinction  from  time  present  or 

period.     Rucker  v.  M'Neely.  4  Blaclcf.  time  future.     It  is  only  one  of  the  three 

(Ind.)  179.     See  also  Brook  v.  Bishop,-  great  divisions  into  which  all  time  is 

7  Mod.  152;  Monckton  v.   Pashley.  2  divided  by  grammarians — time  past, 

Ld.  Raym.  976;  Manchester  v.  Vale,  i  time  present,   and  time   future.     The 

Saund.  24,  note.  use  of  the  past  tense  by  the  declara- 

1.  Kendall  v.   Bay  State  Brick  Co.,  tions  in  the  averment  that  the  defend- 

125  Mass.   532;  Glenn  v.  Garrison,  17  ants'  did  seize,  take,  and  carry  away' 

N.    J.    L.    i;    Caldwell   v.    Julian,    2  the  property  described  'and  converted 

Tread w.    (S.     Car.)    294;    Taylor    v,  and   disposed   of  the   same '    denotes 

Young,  61  Wis.  314.  precisely  the  same  thing.     Thev  repre- 

In  an  Action  for  the  Wrongful  Taking  sent  that  the  transactions  took  place 

of  Personal  Property  it   is  sufficient  to  in  time  past,  and  they  are  equally  as 

allege  ownership  in  the  plaintiff  and  a  specific  as  the  word  '  heretofore.'  '* 

taking  by  the  defendant  at  anytime  Indefinite     Statement    of    Time.  —  In 

before  suit  brought.     Bryant  v.  Bry-  Thornton  v.  Cochran.  51  Ala.  415,  an 

ant,  2  Robt.  (N   Y.)  6t2.  allegation  of  time  in  blank,  as  "  on  the 

Ininfficlent  Allegation  of  Kepotition  or    day  of  February,  1871,*'  was  held 

Benewal.  —  An  allegation  that  the  de-  to  be  sufiicient. 

fendant    placed    large    quantities    of  Where  Precise  Dates  Are  Omitted  Ho 

wood,  etc..   upon  the  plaintiff's  close  Intendment  Can  Be  Made  in  Favor  of  the 

and  there  kept  and  continued  them  is  Pleader;   thus,   where  the  plaintiff  in- 

nol  a  sufficient  allegation  that  the  de-  sists  that  he  had  acquired  a  legal  title 

fendant  repeated  or  renewed  the  tres-  by  seven  years*  adverse  possession  un- 

pass.     Kendall  v.  Bay  State  Brick  Co.,  der  color  of  title,  and  the  defendant 

125  Mass.  532.  has  entered   and   taken  possession  of 

Sufficient  Allegation  of  Bepetition. —  the  land  on  which* the  trespasses  are 

An  averment  that  the  defendants  threw  alleged  to  have  been  committed  some 

down  a  fence  and  entered  the  plaintiff's  time  before  the  institution  of  the  action, 

premises  on  a  specified  date,  and  re-  it    should    appear  that    the    running 

peatedly  continued  to  do  so  up  to  the  of  the  statute  of  limitations   has  not 

beginning  of  the  acticn,  is  sufiicieni.  been  interrupted.     Henlay  v.  Wilson, 

Brady  v.  Bronson.  45  Cal.  640.  77  N.  Car.  216. 

Statute  of   Limitations. —  Where   the  2.  Kendall  v.  Bay  State  Brick  Co., 

time  within   which  an  action  </?  ionis  125    Mass.    532;    Powell   v.    Bagg,    15 

asportatis  may  be  brought  is  limited  by  Gray  (Mass.)  507;  Knapp  v.  Slocomb.  9 

statute,   the  time  of  taking  as  stated  Gray  (Mass.)  73;  Pierce  t^.  Pickens,  16 

must  be  within  the  statute.     Allen  v.  Mass.  470;  McDiarmid  v.   Caruthers, 

Archer,  49  Me.  346.  34    Mich.  49;    Toralimon   v,  Pierpont, 

Heretofore  as  Averment  of  Time.  —  An  Anth.  N.  P.  (N.  Y.)  42;  Haak  v.  Brei- 

allegation  that  "  the  defendants  here-  denbach,  3  S.  &  R.  (Pa.)  204;  Myrick  v, 

tofore  "  committed  an  act  of  trespass  Downer,  18  Vt.  360. 

cannot  be  regarded  as  a  sufficient  alle-  Trespasses  Subsequent  to  Alleged  Date 

gation  of  the  time  when  the  trespass  — Utah.  —  The  doctrine  that  proof  is 

took  place,  because  it  is  not  an  allega-  noi  admissible  of  a  trespass  later  than 

tion  of  any  time.     Andrews  v.  Thayer,  the   day  specified   in    the  declaration 

40  Conn.  156,  the  court  saying:    "The  when  the  complaint  contains   no  cen^ 
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Statute  of  limitations;^  but  he  is  restricted  to  proof  of  one  act.* 
Wliore  Two  or  More  TrMpaatat  are  alleged,  and  they  are  clearly  dis- 
tinct and  independent,  evidence  thereof  can  be  given  only  when 
they  are  counted  upon  separatel)',  or  under  a  count  which  charges 
their  commission  at  different  dates  and  times.' 

Where  the  Plaintiff  Hai  Declared  with  a  Gontinnando  on  a  Speeifio  Day  and  on 
Divers  Dayi  between  one  day  and  another,  he  may  give  evidence 
of  any  number  of  trespasses  between  the  times  specified,*  or  he 
may  give  evidence  which  goes  only  to  a  part  of  the  time  laid  in 
the  continuando,^  in  effect  dealing  with  his  declaration  as  con- 

tinuando^  nor    any  allegation    of    the  N.  P.  (N.  Y.)42;  My  rick  v.  Downer.  i8 

trespass  on   divers  oiher  days,  is  not  Vt.  360.     See  also  Sanders  v.  Palmer, 

consisieni  with  the  liberal  rule  obtain-  i  McCord  L.  (S.  Car.)  165. 

ing  under  the  practice  in  Utah;  and  Wliere  a  Continnando  Has  Been  Im- 

accordingly  it  is  proper  in  an   action  properly  TTied  the  plaintiff  will  not  be 

for  trespass  in  expelling  the  plaintiffs  permitted   to  give   evidence   of   more 

from  real  estate,  and  cutting  and  carry-  than  one  aci  of  trespass,  though  he  is 

ing  away  grass  and  hay,  to  admit  evi-  not  confined  to  the  time  stated  in   the 

dence    of    the    cutting    and    carrying  declaration,  but  is  at  liberty  to  prove  a 

away   on    a   day   subsequent  to    that  trespass  committed  at  any  time  before 

stated  in  the  declaration  notwithstand-  the   action    was    brought.       Brook   v, 

ing  that  the  trespass  is  not  laid  for  any  Bishop,  7  Mod.  152. 

other  day.     Burnham  v.  Call,  2  Utah  8.  Kendall  v.  Bay  State  Brick  Co., 

433-  125  Mass.  $33* 

Bight  to  Sue  Acoming  After  Alleged  Date  Treepasies  on  Same  Day  in  One  Allega- 

ofTreepau.  —  Where  the  ttespasses  were  tion.  —  In     trespass     quare    clausum^ 

laid  in  June,  1856,  and  it  appeared  from  where  there  are  several  distinct  entries 

the  plaintiff's  own  showing  that  he  ob-  of  the  same  close  upon  the  same  day, 

tained  his  title  in  September  of  that  for  the  same  general  purpose,  each  of 

year,   the   plaintiff   was   permitted   to  which    may  be  technically   termed   a 

prove  a  trespass  at  any  lime  after  the  breaking,  and  the  plaintiff  counts  on 

title  was  acquired  and  before  the  action  one  breaking  and  entering,  but  claims 

was  begun.     Terpenning  v,  Gallup,  8  all  the  damage  sustained   at  ihe  sev- 

Iowa  74.  eral  entries,  he  may  prove  the  several 

Proof  of  Trefpait  After  Aetion  Bronght.  distinct  acts  or  entries.      Cheswell  v. 

—  In  an  action  of  trespass  quare  clau-  Chapman,  42  N.  H.  47,  wherein  it  was 

sum  fregit  where  the  trespass  was  laid  said  by  Sargent,  J.,  that ''  no  one  prob- 

to  have  been  committed  on  a  specified  ably  ever  knew  a  trespass  charged  with 

date,  with  a  continuando  up  to  the  lime  a  continuando  from  one  hour  or  period 

of  beginning  the  action,  the  court  said  in  a  day  to  some  other  hour  or  period 

that  it  was  quite  immaterial  whether  of  the  same  day,  nor  does  the  law  favor 

the  day  laid  in  the  declaration  was  be-  the  bringing  of  a  multiplicity  of  suits, 

fore  the  plaintiff  had  title  to  the  land,  especially  small  ones  of  tiifling  amount, 

or  before  or  after  the  trespass    was  where  one  would  as  well  settle  all  the 

actually  committed,  provided  the  plain-  questions  of   right  and    the    plaintiff 

tiff  proved  an  unlawful  entry  upon  his  could   as   well   recover  all   his  actual 

possession  at  any  time  after  the  action  damage  in  one  suit  as  in  two  or  ten." 

had   been   brought.     This   decision  is  4.  Brady  v,  Bronson,   45   Cal.   640; 

probably  badly  reported  with  respect  to  Powell  v.  Bagg,  15  Gray  (Mass.)  507; 

the  admission  of  proof  of  a  trespass  Knapp  v,   Slocomb,   9    Gray    (Mass.) 

after  action.     Cooper  v,  Taylor,  15  N.  73;  Folgere^.  Fields,  12  Cush.  (Mass.)  93; 

J.  L.  455.  Pierce  v,  Pickens,  16  Mass.  470;  Rich- 

1.  Allen  V,  Archer,  49  Me.  346;  ardson  v.  Northrup,  66  Barb.  (N.  Y.) 
Pierce  v,  Pickens,  16  Mass.  470.  85;  Dubois  v.  Beaver,  25  N.  Y.  123,  34 

2.  Kendall  v.  Bay  State  Brick  Co.,  Barb.  (N.  Y.)  547;  Toralimon  z'.  Pier. 
125  Mass.  532:  Pierce  v,  Pickens,  16  pont,  Anth.  N.  P.  (N.  Y.)  42;  Myrick 
Mass.  470;   McDiarmid   </.  Caruthers,  v.  Downer.  x8  Vt.  360. 

34  Mich.  49;   Gilbert  v.  Kennedy,  22        6.  Haak  v,  Breidenbach,  3  S.  &  R. 
Mich.  5;  Joralimon  v.  Pierpont,  Anth.    (Pa.)  204* 
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taining  a  distinct  count  for  every  different  trespass;  *  but  on  the 
other  hand  he  is  entitled  to  regard  such  declaration  as  containing 
one  count  only  and  confined  to  a  single  trespass,*  in  which  case  he 
may  waive  the  continuando  and  prove  a  trespass  committed  at 
any  time  before  the  bringing  of  the  action,'  confining  the  evi- 
dence to  one  act  only.* 

Necessity  of  Election.  —  Where  the  declaration  does  not  charge  a 
continuing  trespass  begun  at  one  time  and  continued  up  to 
another,  but  charges  a  series  of  distinct  acts  of  trespass,  the  first 
being  laid  on  a  specific  day,  the  plaintiff  must  make  an  election 
between  the  acts  of  trespass  alleged,  before  he  begins  to  intro- 
duce his  evidence,*  or  he  may  be  ruled  to  do  so.* 

1.  Pierce  v.  Pickens,  i6  Mass.  470;  time   laid,   but   not  divers  trespasses. 

Myrick  v.  Downer,  18  Vt.  360,  boldinflr  Divers  trespasses  may  be  proved  within 

that   where   an   act  of   trespass  on  a  the   time   laid.     U.   S.  v.  Kennedy,  3 

specified  day  and  on  divers  other  days  McLean  (U.  S.)  175. 


between  that  day  and  another  specified  Prejudicial  Exercise  of  Option  — 

day  is  alleged,  the  declaration  may  be  ohoBetts.  -—If   the  option  thus  allowed 

treated   as  one    containing  as    many  to  the  plaintiff  is  so  exercised  as  to  sur- 

counts  as  the  plaintiff  shall  prove  acts  prise   the   defendant  at  the  trial,  the 

of  trespass  committed  within  the  period  court  will  always  grant  a  continuance, 

of  time  stated  in  the  declaration.     See  or  such  a  delay  of  the  trial  as  will  en- 

also  Payne  v.  Green,  10  Smed.  &  M.  able  the  defendant  to  prepare  fully  for 

(Miss.)  507.  his    defense.      Pierce    v.  Pickens,   16 

2.  Pierce  v.  Pickens,  16  Mass.  470.  Mass.  470. 

8.  Haak  v.  Breidenbach,  3  S.  &  R.  Practice  nnder  Codes.— In  iV>w  Yotk, 

(Pa.)     204;     Manchester    v.    Vale,     T  under  the  code,   where  the  trespasses 

Saund.  24.  are  so  laid  the  plaintiff  may,  although 

4.  Kendall  v.  Bay  State  Brick  Co.,  several  acts  of  trespass  within  the  time 

125  Mass.  532;  Pierce  v,  Pickens,  16  alleged  have  been  proved,  be  allowed 

Mass.  470;    McDiarmid  t/.  Caruthers,  to  prove  another  act  anterior  to  the  day 

34  Mich.  49;   Gilbert  v,  Kennedy,  22  stated  in   the  complaint  as  the  begin* 

Mich.  5;  Joralimon  v,  Pierpont,  Anth.  ning  of  the  trespass,   unless  the  var- 

N.  P.  (N.  Y.)  42;    Myrick  v.  Downer,  iance  between   the  allegation  and  the 

18  Vt.  360.  proof  has  actually  misled  the  defend- 

6.  Kendall  v.  Bay  State  Brick  Co.,  ant  to  his  prejudice.    Dubois  v.  Beaver, 

125  Mass.  532;  Powell  v,  Bagg,  15  Gray  25  N.  Y.  123,  34  Barb.  (N.  Y.)547.     Sec 

(Mass.)  507;  Knapp  v.  Slocomb,  9  Gray  also  Relyea  «/.  Beaver,  34  Barb.  (N.  Y.) 

(Mass.)  73;  Pierce  «/.  Pickens,  16  Mass,  547,  wherein  the  court  held  it  proper 

470;  Gilbert  v,  Kennedy,  22  Mich.  5;  to  admit  evidence  of  trespasses  com- 

Hume  V.  Oldacre,  i  Staik.  351,  2  £.  C.  mitted  anterior  to  the  day  named  in  the 

L.  137.  complaint,  and  remarked  that  the  old 

Under  the  Xanachnietts  Practice  Act,  rule  was  in  the  highest  degree  techni- 
where  the  plaintiff  has  declared  for  a  cal  and  without  much  foundation  in 
trespass  on  a  certain  day  and  on  divers  reason,  and  that  it  should  not  be  en- 
other  days  between  that  day  and  the  forced  under  the  code,  at  least  as  a 
day  of  the  institution  of  the  action,  he  rule  of  unbending  rigor,  but  that  the 
may  give  in  evidence  several  acts  of  decision  should  turn  upon  the  ma. 
trespass  of  the  nature  made  in  the  dec-  teriality  of  the  variance  from  the  alle. 
laration  committed  between  these  two  gation  in  the  complaint  and  upon  the 
days,  or  may  give  evidene  of  a  single  question  whether  the  opposite  party 
trespass  committed  at  some  other  time,  has  been  misled  or  will  be  prejudiced 
but  he  cannot  do  both.  Powell  z/.  by  the  admission  of  the  testimony. 
Bacrg,  15  Gray  (Mass.)  507,  citing  Pierce  6.  McDiarmid  v,  Caruthers.  34  Mich^ 
V,  Pickens,  16  Mass.  470,  and  Knapp z/.  49,  citing  Gilbert  v.  Kenne'dy,  32  Mich. 
Slocomb,  9  Gray  (.Mass.)  73.  5,  wherein  Campbell,  C.  J.,  said  that 

Terse  Stetement  of  Bole.  —  A  single  '*  the  rule  has  been  settled  for  a  long 

trespass  may  be  proved  anterior  to  the  time  that  under  such  a  declaration  the 
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3.  Maimer  of  Committing  TretpaM  —  a.  In  General.  —  There 
should  be  an  averment  that  the  acts  of  which  complaint  is  made 
were  committed  forcibly,  i.  e,^  with  force  and  arms,  and  in  strict- 
ness there  should  be  a  further  allegation  in  the  conclusion  of  the 
declaration  or  complaint  that  they  were  committed  "  against  the 
peace;"  in  modern  times,  however,  these  words  are  considered 
of  but  a  formal  character,  and  their  omission  is  a  defect  of  which 
advantage  can  be  taken,  if  at  all,  only  on  special  demurrer.^ 

b.  QUARE  Clausum  Fregit.  —  In  quare  clausum  /regit  the 
allegation  that  the  defendant  broke  and  entered  the  plaintiff's 
close  is  material,*  and  has  been  held  not  the  less  necessary  where 

plaintiff  must  elect,  and  having  proved  omitted.     Wilcox  v,  Conway,  Z15  Mass. 

a  trespass  before  the  period  in  the  con-  561. 

fi'»iiafii/9  must  go  no  further."  Aldsr   by  Yerdiet.  —  Where  the  dec- 

Inoorreot  Baling.  —  Where  the  plain-  laration  omits  to  say  in  terms  that  the 
tiff  has  been  ruled  to  elect  between  defendant  committed  the  act  with  force 
proof  of  a  single  act  of  trespass  ante-  and  arms  the  defect  is  cured  by  verdict, 
rior  to  the  specific  day  on  which  a  series  Heimer  i^.  Wilcox,  i  Ind.  29;  Febes  v, 
of  distinct  acts  of  trespass  has  been  Tiernan,  i  Mont.  179;  Parker  v.  Bailey, 
charged,  and  as  many  acts  of  trespass  4  Dowl.  &  R.  215,  16  E.  C.  L.  195.  See 
after  that  date  as  his  evidence  would  also  Lawe  v.  King,  i  Saund.  81. 
warrant,  and  in  compliance  therewith  The  Issue  on  an  Avennent  of  Foroo  and 
has  elected  the  latter  course  and  Arms  is  immaterial,  and  in  practice 
offered  no  pioof  of  the  former,  and  it  nothing  is  ever  found  upon  it.  Buntin 
does  not  appear  that  he  was  able  to  v.  Duchane,  i  Blackf.  (Ind.)  56;  Jack- 
offer  any,  the  ruling  is  not  necessarily  son  v.  Hesketh,  2  Stark.  518,  3  E.  C.  L. 
prejudicial,   even   if  incorrect  in   ihe  512. 

abstract.     McDiarmid  z^.  Caruthers,  34  Omission  of  Contra  Paoem  Affecting  Form 

Mich.  49.  of  Action.  —  In  Taylor   v.  Rainbow,  2 

1.  Little  Rock,  etc.,  R.  Co.  v.  Dyer,  Hen.   &   M.   (Va.)  423,   a  declaration 

35    Ark.    360;    Griffin    v.   Gilbert.    28  which  began  "  of  a  plea  of  trespass  on 

Conn.    493;     Wilcox   v.   Conway,    115  the   case*'  and  omitted    contra  pacem 

Mass.  561;  Febes  v.  Tiernan,  i  Mont,  was  considered  to  be  in  case,  altliough 

179;  Bishop  V.   Lyman,  6  N.   H.  268:  the  act  was  stated  to  have  been  done 

Higgins  V.  Hay  ward,  5  Vt.  73;  Prouty  with  force  and  arms. 

V,   Mather,  49  Vt.    415;    Winslow  y.  The  Seasons  Which  Existed  in  England 

Heal,  6  Call  (Va.)44;  Pomeroy  v.  Mil-  for  making  an  averment  of  force  and 

waukee,  etc.,  R.  Co.,  16  Wis.  640.    See  arms  were  originally  that  the  civil  ac- 

also  Waterman   v.    Hall,    17   Vt.    128.  tion  was  also  a  criminal  process,  and  if 

But  see  Inclcdon   v,  Burges,  i  Show,  the  plaintiff  recovered  damages  a  fine 

27,  wherein  it  was  held  that  the  words  was  assessed  to  the  king.     Hence,  vi  et 

contra  pacem  were  words  of  substance,  armis  and  contra  pacem   were  apt  ex* 

and  must  not  be  omitted.  pressions,  in  reference  to  one  part  of 

Sorplnsage.  —  The    insertion    of  the  the  judgment  that  must  be  rendered  in 

words  vi  et  armis  in  a  writ  do  not  nee*  the  action,  if  the  plaintiff  recovered  at 

essarily  make  a  writ  in  trespass.     If  it  all.     In  later  times  this  fine  was  abol- 

is  in  all  other  respects  a  writ  in  case  ished  by  the  statute  of  5  W.  &  M.,  c. 

these  words  may  be  considered  as  sur-  12,  which  created  a  substitute  therefor 

plusage.     P r  v.  Bogan,  2  McCord  by  requiring  the  plaintiff,  on  signing 

L.  (S.  Car.)  386.  judgment,  to  pay  a  fixed  sum,  which 

Necessity  of  Special  Demurrer. —  Under  he  recovered   back  in   his  judgment; 

the  statute  4  &  5  Anne,  c.  16,  the  omis-  and  the  vi  et  armis  was  as  necessary  to 

sion  of  vi  et  armis  and  contra  pacem  secure  this  substitute  as  it  was  before 

was  aided  except  on  special  demurrer,  to  warrant  the  fine.     Higgins  v.  Hay- 

Higgins  V.  Hayward,  5  Vt.  73.  ward,  5  Vt.  73. 

There  May  Bo  an  Amendment  in  that  2.  Sawyer  v.  Goodwin,  34  Me.  4x9; 

respect  where  the  word  **  forcibly  *'  is  Wilcox  v.  Conway,  115  Mass.  561. 
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the  distinction  between  trespass  and  case  has  been  abolished  by 
statute.^ 

Suflloieiiey  of  Allegation. —  It  is  not  necessary  that  the  injury  be 
described  exclusively  by  the  words  "  broke  and  entered  the 
close,"  but  any  general  language  importing  a  forcible  and  unlaw- 
ful entry  is  sufficient.* 

c.  De  Bonis  Asportatis.  —  In  trespass  for  the  removal  of 
goods  it  is  not  necessary  to  aver  in  terms  that  the  taking  was 
unlawful  or  wrongful  where  the  facts  stated  show  that  the  taking 
was  wrongful,  as  where  it  is  alleged  that  the  taking  was  from  the 
possession  of  the  owner.* 

4.  Description  of  Subject-matter  of  Trespass  —  a.  Locality  — 
(l)  Trespass  to  Realty  —  (a)  At  Common  Law.  —  While  it  is  the  better 
form  of  pleading  to  give  a  particular  description  of  the  close  on 
which  a  trespass  is  alleged  to  have  been  committed,  unless  such 
description  is  required  by  statute  it  may  be  omitted,^  and  the 
plaintiff  may  prove  the  act  to  have  been  on  land  in  his  possession 

1.  Sawyer  t/.  Goodwin,  34  Me.  4Tg.         that   the  defendants   knew   that  they 
As  to  the  abolition  of  the  distinction     were  held  as  private  property  was  held 

between  trespass  and  case  see  supra^  sufficient. 

IV^.  3.  b,  (2)  Under  Statutes,  Where  the  Trespass  Complained  of  Was 

2.  Griffin  V,  Gilbert,  28  Conn.  493;  in  a  Publio  Highway  possessed  by  the 
Morrell  v.  Chicago,  etc.,  R.  Co.,  49  plainiifl  subject  to  a  public  easement 
Minn.  526;  Prouty  v.  Mather,  49  Vt.  therein,  the  declaration  should  give 
415.  See  also  Jackson  v.  Dines,  13  some  notice  to  the  defendant  of  thai 
Colo.  90:  Kerr  t/.  Sharp,  14  S.  &  R.  tact,  instead  of  generally  alleging  the 
(Pa.)  399.  destruction  of  grass  and  corn   upon  a 

8.  Herndon  9.  Bartlett,  4  Port.  (Ala.)  certain  part  of  a  quarter  section,  lead- 

481;  Clague  V.  Hodgson.  16  Minn.  329;  ing  naturally  to  the  conclusion  ihat  the 

Buck  V,  Colbath,  7  Minn.  310.  trespass   was   upon   the    inclused  and 

4.  Sullivan  v,  Clements,  i  Colo.  261;  cultivated  land  of  the  plaintiff.     Wolf 

Meixseil   r.   Feezor,  43  III.  App.  180;  v.  HoUon,  61  Mich.  550. 

Noyes  v,  Colby,  30  N.  H.  143:  Wheeler  Mining  Claims. —  Where  it  is  appar- 

V.   Rowell.  6  N.  H.  215;  Whitaker  v.  ent  that  two  parties  are  engaged    in 

Forbes,  68  N.  Car.  228;  Freanz/.  Cruik-  developing   adjacent    mining    claims, 

shanks,   3   McCord   L.    (S.    Car.)    84;  and  that  the  title  to  the  territory  upon 

Greene  v,  Jones,  i  Saund.  299,  note.  which   an   alleged   trespass  was  cum- 

Deseription  in  Named  County.  —  A  peti-  roitted  is  in  dispute,  the  ordinary  de> 

tion  describing  the  land  as  the  plain-  scription     required   in    trespass  quare 

tiff's  property  in  a  particular  county  in  clausum  is  not  sufficient,  but  the  point 

which  the  action  was  brought  is  suffl-  or  points  on  which  and  the  extent  to 

cient.     Larkin  v.  Taylor,  5  Kan.  434.  which  the  defendant  is  alleged  to  have 

Name  of  Town.  —  A  description  of  the  invaded  the  plaintiff's  territory  should 

property  as  the  plaintiff's  close  situate  be  specifically  slated.   Rico-Aspen  Con 

in  a  named  town  and  also  as  part  of  a  sol.  Min.  Co.  v.   Enterprise  Min.  Co., 

numbered  lot  in  a  range  of  lots  is  suffi-  56  Fed.  Rep.  131. 

cient.     Swerdferger  v.  Hopkins,  67  Vt.  Town  Divided  Snbseqnent  to  Trespasi. 

136,  citing   Rice  v.  Hathaway,  Brayt.  —  Where  trespass  has  been  committed 

(Vi.)  231,  in  which  case  a  description  of  at  a  place  within  a  particular  town  sub- 

a  close  as  being  in  a  named  town  was  sequently  divided,  the  allegation  may 

held  to  be  sufficient  be  that  the  act  was  committed  in  that 

Property  Lying  in  Navigable  Waters,  town,  without  regard  to  the  division. 

—  In  Metzger  v.  Post,  44  N.  J.  L.  74.  a  Renaudet  v,   Crocken,   I  Cai.  (N.  Y.) 

declaration  setting  out  that  the  defend-  167. 

ants  dredged  through  a  bed  of  oysters  A  General  Desoription  of  the  Lands  and 

of  (he  plaintiffs  lying  under  the  waters  premises  on  which  the  alleged  trespass 

of    a   bay   upon  grounds    marked   so  was  committed  is  all  that  is  necessary 
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within  the  limits  of  the  locality  named  in  the  writ  unless  the 
defendant,  by  reason  of  the  uncertain  description,  pleads  liberum 
tenementutn  with  the  object  of  compelling  the  plaintiff  to  reply 
by  way  of  new  assignment.  *  The  practice  of  pleading  liberum 
tenementum,  however,  long  since  fell  into  disuse,  plaintiffs  being 
permitted  to  name  in  the  declaration  the  close  in  which  the  tres- 
pass was  committed.* 

A  Bxxrtvj  of  tho  Locality  is,  where  identification  of  it  is  likely  to  be 
difficult,  authorized  in  some  states  by  statute  or  rule  of  court.' 

(b)  Under  sututeo.  —  Under  the  statutes  of  many  states  it  is  now 
expressly  required  that  the  name  of  the  close  or  its  abuttals,  or 
some  other  description,  be  averred  in  the  declaration.'* 

Complianeo  with  Btatvte.  —  Where  the  plaintiff  is  required  by  statute 
to  describe  the  land  on  which  the  trespass  is  alleged  to  have  been 

at  common  law.    Whitaker  v,  Forbes,  pass  which  the  plaintiff  meant  by  his 

68  N.  Car.  228.     See  also  Gladfelter  v.  declaration  was  committed.     The  de- 

Wallcer,  40  Md.  i.  fendant   was    therefore    permitted    to 

Cortainty  to  a  Common  Intent  is  all  plead  that  the  close  was  his  freehold, 

that  can  be  required;  it  is  nol  neces-  which  he  might  do  without  giving  it  a 

sary  so  to  describe  the  premises  as  to  name,   because,   as   the   plaintiff   was 

enaole   an   officer  to    give   possession  general   in  his  count,   the   defendant 

thereof  by  melesand  bounds.    Frean  v.  might  be  as  general  in  his  plea.    And 

Cruikshanks.  3   McCord   L.  (S.  Car.)  if  the   plaintiff  traversed   it  he  ran  a 

84.  great  risk,  for  if  the  defendant  had  any 

HUary  Bnlei.  —  In  North  Carolina  the  part  of  his  land  in  that  vill  the  verdict 

Hilary  Rules    4  Wm.    IV.,    requiring  would  be  for  him  on  that  issue.    This 

that  the  name  of  the  close  or  abuttals  turned  the  difficulty  upon  the  plaintiff, 

must  be  staled  in  trespass  ^M<ir^  r/nti-  and  therefore   he    was  almost  alivays 

sum,  have  not  been  adopted.     Whita-  driven  to  a  new  assignment  in  which 

ker  V.  Forbes,  68  N.  Car.  228.  he  ascertained  the  place  with  proper 

Amendment  —  Colorado. — Under  Code  exactness."    Greene  v,  Jones,  i  Saund. 

Civ.  Pro.  Colo.,  g  60,  where  the  alle-  299,  note. 

gations  of  a  complaint  are  not  suffi-  8.  Sullivan  v.  Clements,  i  Colo.  261; 

cient  to  enable  the  defendant  fully  to  Greene  v.  Jones,  i  Saund.  299,  note, 

understand    and   comprehend  the   de-  8.  Clary   v.    Kimmell,    18   Md.  246; 

Bcription  of  the  premises  claimed  by  Tyson  v,  Shueey.  5  Md.  547;  Frean  v. 

the  plaintiff,  the  court  may,  on  motion,  Cruikshanks,  3  McCord  L.  (S.  Car.)  84. 

require  that  the  pleading  be  made  more  4.  See   the   statutes  of  the  various 

specific  and  certain.     Rico-Aspen  Con-  states  and  the  following  cases:     Smet- 

sol.  Min.  Co.  V.   Enterprise  Min.  Co.,  hurst  v.  Journey,  i  Houst.  (Del.)  196; 

56  Fed.  Rep.  131.  Tyson  v.  Shueey,  5  Md.  540;  Foley  v. 

1.  Sullivan  v.  Clements,  i  Colo.  261;  McCarthy,  157  Mass.   474;  Leatherbee 

Noycs  V.  Colby,  30  N.  H.  143:  Greene  v.  Barrett,  152  Mass.  532;  Kendall  v. 

V.  Jones,  I  Saund.  299,  note.  Bay  State  Brick  Co.,  125  Mass.  532; 

As  10  pitas  o(  liderum  fefumtnfum  see  Forbush  z/.  Lombard,  13  Met.  (Mass.) 

infra,  VII.  3.  a,  (2)  Liberum   Tenemen-  109;  McDodrill  v.  Pardee,  etc.,  Lum- 

tum;    and  as  to  new  assignment  see  ber  Co.,  40  W.  Va.  564. 

infra^   VIII.   2.    To  Plea  of  Liberum  In  England,  under   Hilary  Rules,  4 

Tenementum^  and  article  Replications  Wm.  IV.,  in  actions  of  trespass  guare 

AND  Replies,  vol.  18,  p.  648.  clausum  f regit,    the   close  or  place  in 

**It  Was  Andently   tho    Moot   Usnal  which,  etc.,  must  be  designated  in  the 

Practice  in  trespass  ^M<2r^r/r2»x»/;i /r/'^tV  declaration   by   name  or    abuttals    or 

to  declare  generally  of  breaking  the  other  description,   in   failure   whereof 

plaintiff's  close  at 'A.*     ♦    ♦    ♦    This  the    defendant  may  demur  specially, 

general  mode  of  declaring  put  the  de-  Meixsell  v,   Feezor,  43   111.  App.  180, 

fendant  under  a  difficulty  of  knowing  citing  i  Chitty  on  Pleading  376,  and  3 

in  what  part  of  the  vill  of  *A'  the  tres-  Saunders  on  Pleading  1094. 
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committed,  it  is  sufficient  to  comply  substantially  with  the  form 
of  description  prescribed  by  the  statute.* 

(o)  AUegationi  and  Proof.  —  Where  the  land  is  described  by  name, 
abuttals,  metes  or  bounds,  etc.,  it  is  necessary  that  they  should 
be  proved  as  laid,  because  they  afford  the  only  means  by  which 
the  defendant  is  notified  of  the  place  in  which  he  is  charged  with 
committing  the  injury;*  and  a  novel  assignment  is  precluded.' 

Hatnro  of  Proot  —  While,  however,  proof  is  necessary,  it  is  not 
essential  that  it  should  be  strict  in  character;  any  evidence  from 
which  it  may  reasonably  be  inferred  that  the  trespass  was  com- 
mitted as  laid  will  avoid  a  fatal  variance;^  but  a  variance  is  fatal 
where  the  property  cannot  be  identified  as  that  alleged  to  be  in 
the  possession  of  the  plaintiff,'  or  where  the  proof  shows  that 
the  trespass  was  not  committed  on  the  land  described  in  the 
declaration.* 

Tho  Syidonoo  Must  Bo  Confined  to  the  limits  of  the  close  as  set  forth, 
and  the  description  and  proof  must  correspond  so  substantially 
as  to  secure  the  defendant  from  being  misled  ;^  but  it  is  sufficient 
to  prove  a  possession  of  such  part  of  a  named  close  as  has  been 
trespassed  upon,  and  it  is  unnecessary  either  to  show  the  exact 
limits  of  the  entire  close  or  to  establish  a  right  to  the  whole  of  it.® 

1.  Shi  pier  v.  Isenhower,  27  Ind.  36;  because    the    action    is    a    local  one. 

Tyson  v,  Shueey,  5  Md.  540;  Foley  v.  Drewry  v.  Twiss,  4  T,  R.  559. 

McCarthy,  157  Mass.  474;  Leatherbee  3.  Manning   v,   M'Donnell,  3  Brev. 

V.   Barrett,   152  Mass.   532;  Sawyer  ».  (S.  Car.)  15. 

Ryan,  13  Met.  (Mass.)  144;  Forbush  v.  4.  Sturman   v.   Colon,   48    111.    463; 

Lombard,  13  Met.  (Mass.)  109;  Huss-  Smith  v.  Smith,  no  Mass.  302;  Wheeler 

ner  zf.  Brooklyn  City  R.  Co.,  96  N.  Y.  v.  Rowell,  6  N.   H.   215;  Norcross  v. 

18;  McDodrill  V.  Pardee,  etc.,  Lumber  Welton,  59  Vt.  50.     See  also  Rollins  r. 

Co.,  40  W.  Va.  564.  Varney,  22  N.  H.  99. 

In  an  Action  in  a  JnBtioa'i  Conrt,  any  A  Desoription  of  a  Cloie  as  Abntting  on 

description  that  enables  the  premises  tho  Land  of  A  does  not  imply  that  it 

to  be   readily  identified   is   sufficient,  was  abutting  along  the  whole   length 

Husted  V.  Willoughby,  117  Mich.   56;  of  that  side  on  A's  land.     Wheeler  v. 

Burt  V.  Warne,  31  Mo.  296;  Harrison  Rowell,  6  N    H.  215. 

V,  Brown,  5  Wis.  27.  Immaterial  Variance.  —  *'  If  a  close  be 

Property    in    Street.  —  A    complaint  described  as  abutting  towards  the  east, 

alleging  a  title  and  possession  to  prop-  and  it  proves  to  be  north  inclining  to 

erty  which  includes  a  street,  subject  the  east,  it  is  sufficient."     2  Roll.  Abr. 

only  to  the  public  easement  for  high-  678,  quoted  in  Rollins  v,  Varney,  22  N. 

way  purposes,  is  sufficient  with  regard  H.  99. 

to  description  to  allow  the  plaintiff  to  5.  Pike  v,  Elliott,  36  Ala.  69.    See 

prove    his    allegations.       Hussner    v.  also  Taylor  v,  Hooman,  i  Moo.  161,  4 

Brooklyn  City  R.  Co.,  96  N.  Y.  18.  E.  C.  L.  394. 

8.  Schoen    v,    McComb,    4    Houst.  6.  Shields  v.  Heard,  (Ky.  1899)  53  S. 

(Del.)  213;  Emory  v.  CoUings,  i  Harr.  W.  Rep.    820;    Varden  v.   Ritchie,  86 

(Del.)  325;    Sturman  v.  Colon,  48  111.  Mich.   197;    Porter  v.  While,  13  Wis. 

463;    Tyson   v,   Shueey,    5    Md.    540;  559. 

Wheeler  v.  Rowell,  6  N.  H.  215;  Whit-  7.  Sullivan  v,  Clements,  i  Colo.  261: 

aker  v,  Forbes,  68  N.  Car.  228;  Man-  White  w.  Moseley,  5  Pick.  (Mass.)  230; 

ning  V.  M'Donnell,  3  Brev.  (S.  Car.)  15:  Fowle  v.  Wyman,  Quincy  (Mass.)  336; 

Norcross  v.  Welton.  59  Vt.  50;  Hooker  Hall  v.  Mayo,  97  Mass.  417;  Vowles  r. 

V.  Hicock,  2  Aik.  (Vt.)  172:  Taylor  v.  Miller,  3  Taunt.  139. 

Hooman,  i  Moo.  161.  4  E.  C.  L.  394.  8.  Tyson  v.  Shueey,  5  Md.  540;  Por- 

Mitdeseription  of  an  Abuttal  is  fatal,  ter    v.  Sullivan.  7  Gray  (Mass.)  441: 
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Fftilvro  to  Prove  Locality  —  Objoetion  Waived.  —  An  objection  that  no 
evidence  is  given  in  support  of  an  allegation  as  to  the  /ocus  in 
quo  of  the  property  on  which  the  trespass  was  committed  must 
be  raised  in  the  trial  court,  otherwise  it  will  be  deemed  to  have 
been  waived.* 

(2)  Trespass  to  Personalty.  —  In  trespass  de  bonis  asportatis 
it  is  unnecessary  to  describe  the  place  from  which  the  goods 
were  taken,  and  such  description,  if  given,  may  be  treated  as 
surplusage.* 

(3)  Trespass  to  the  Person.  —  In  actions  of  trespass  for  injury 
to  the  person  a  particular  description  of  the  place  where  the 
trespass  was  committed  is  not  necessary.' 

b.  Quality  and  Quantity.  —  Where  the  subject-matter  of 
the  trespass  is  personal  property,  its  quality,  quantity,  and  value 
or  price  should  be  stated.**  However,  an  allegation  as  to  quantity 
and  quality  in  general  terms  is  sufficient,*  and  where  many  arti- 

Hall  V.  Mayo,  97  Mass.  417;  King  v.  cause  it  did  not  show  of  what  species 

Dunn«  21  Wend.  (N.  Y.)  253;  Tapley  v.  the  cattle  were.     Dale  v.  Phillipson,  2 

Wainright,  5  B.  &  Ad.  395.  27  E.  C.  L.  Lutw.  1374. 

99;  Smith  V.  Royston,  8  M.  &  W.  381;  In  Alabama  a  declaration  for  an  in- 

Bassett  v,  Mitchell,  2  B.  &  Ad.  99,  22  jury  to  cattle  is  not  supported  by  evi- 

E.  C.  L.  34;  Cooke  v.  Jackson,  9  Dowl.  dence  of  an  injury  to  mules.     Brown 

&  R.  495,  22  E.  C.  L.  396.  V.  Bailey,  4  Ala.  413. 

Where  the  Plaintiff  BsMribet  Hit  Lots  Description  of  Fish.  —  After  verdict  in 

hy  Xoteo  and  Bounds,  the  evidence  of  the  trespass  for   breaking    the    plaintiff's 

trespass  will  not   be  confined   to  the  close  and  taking  away  his  fish,  without 

particular  lots  mentioned  in  the  com-  showing  the  number  or  nature  of  the 

plaint,  but  may  apply  to  any  part  of  fish,  it  was  objected  in  arrest  of  judg- 

the  land  included  within  the  bounda*  menc,  first,  that  "  it  doth  not  appear  by 

ries;  but  evidence  must  be  confined  to  the  declaration  of  what  nature  the  fish 

such  land,  and  evidence  of  trespasses  we^e,    pikes,  tenches,    breams,*'   etc., 

on  other  land  of  the  plaintiff   is   im-  and  second,  that'*  it  doth  not  appear 

proper.     Barnhart  v,  Ehrhart,  33  Ore-  what  the  number  of   them  were,  but 

gon  274.  generjiUy, piscfs s$4os ^^pi/y"  and  the  ob- 

Titlo  to  Part  of  Close.  —  In   King   v,  jection  was  allowed.     Playter's  Case, 

Dunn,  21  Wend.  (N.  Y.)  253,  it  was  held  5  Coke  34. 

that  where  the  close  or  parcel  of  land  In  Tratpasi  for  Taking  Goods  Generally, 

has  been  described  in  the  declaration,  where  the  declaration  did  not  specify 

it  is  enough  if  title  is'shown  to  that  the  particulars,  and  a  verdict  was  found 

part  of  the  close  in  which  trespass  is  for  the  plaintiff,  judgment  was  arrested 

committed.     See  also  ilall  v.  Mayo,  97  for  the  uncertainty  of  the  declaration. 

Mass.  417.  Bertie    v.    Pickering,    4    Burr.    2455; 

1.  Cooper  V,  Taylor,  15  N.  J.  L.  455.  Wiatt  v.  Essington,  2  Ld.  Raym    1410. 

8.  Grayson  v.  Wooldridge,  2  La.  96;  In  California^  in  actions  for  damages 

Pea?le*   v,    Wadleigh,    5    N     H.    317;  resulting  from  (he  destruction  of  prop* 

Hawley  v.  Clerk,  2  Tyler  (Vt.)  20.  erty,  the  value  of  the  property  alleged 

3.  Stephens  v.  Bradley,  24  Fla.  201.  to    have    been     destroyed     must    be 

4.  Dainese  v.  Hale,  i  NIacArthur  (D.  averred.     Mallory  v.  Thomas,  98  Cat. 
C.)  86,  holding  that  a  declaration  in  an  644. 

action  of  trespass  to  personalty  is  fatally  6.  And.  Steph.  PL,  §  164. 

defective  where  the  quality,  quantity,  Semoval  of  Grain.  —  A  declaration  in 

number,  or  value  of  the  goods  is  not  trespass    for     breaking    a    close    and 

stated.     See  also  McConnell  v.  Harde-  cutting  and  taking  away  certain  grain, 

man,    15  Ark.   151;    And.   Steph.    PL,  etc.,  without  alleging  the  quantity  and 

§  163.  value,  is  sufficient.     Van  Dyk  v.  Dodd, 

Where  the  Trofpass  Was  the  Taking  of  6  N.  J.  L.  129. 

Oattle,  the  declaration  was  held  bad  be-  Growing    Crops.  —  Where    the    com* 
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cles  are  removed  or  injured  it  is  sufficient  to  state  the  aggregate 
value  of  all  of  them.^ 

lUterUUty  of  Averment  of  Value.  —  The  averment  as  to  value  is 
not  a  material  one ;  *  and  the  omission  of  such  an  averment  is 
but  a  defect  of  form  which  is  cured  either  by  pleading  to  the 
declaration  or  by  verdict.' 

Form  of  AUegation.  —  Value  should  be  particularized  with  regard 
to  the  current  coin  used,  thus:  "  divers,  to  wit,  three,  tables  of 
great  value,  to  wit,  the  value  of  twenty  dollars  of  lawful  money 
of  the  United  States;"  and  quantity  may  be  specified  by  the 
ordinary  measures  of  extent,  weight,  or  capacity,  thus:  "  divers, 
to  wit,  fifty,  acres  of  arable  land,"  or  "  divers,  to  wit,  three, 
bushels  of  wheat."  * 

AUegationi  and  Proof.  —  When  the  quantity  and  value  of  property 

plaint  alleges  a  desiruction  of  personal  Hawkins  v.  Johnson,  3  Blackf.  (Tnd.) 

property,  and  the  evidence  shows  the  46:  Donaghe  v.  Roudeboush,  4  Munf. 

desiruction  of  a  crop,  there  is  no  vari-  (Va.)  251. 

ance,  for  growing  crops  planted  by  a  ^  Declaring  for  the  Taking  Away  of  a 

tenant  constitute  personal  property  for  QnantityofPonltry consisting  of  turkeys, 

all  practical  purposes  to  the  same  ex-  geese,  ducks,  and  hens,  it  is  not  neces- 

tent  as  the  harvested  property  would  sary  to  slate  how  many  there  were  of 

be.     Sallmonie  Min.,  etc.,  Co.  v.  Wag-  each  description,  the  collective  value 

ner,  2  Ind.  App.  81.  of  the  whole  being  stated.   Donaghe  v. 

Animals. —  In   trespass  de  bonis   as-  Roudeboush,  4  Munf.  (Va.)  251. 

poftatis    the    desciiption    of    property  8.  Bean  v.   Green,   4  Cush.  (Mass.) 

under  an  averment  of  "  four  horses,  279;  Baker  v.  Baker,  13  Met.  (Mass.) 

the  property,  goods,  and  chattels  of  125;  Van  Dyk  v.  Oodd,  6  N.  }.  L.  129. 

the  plaintifx,"  is  sufficient.     It  is  not  Yalne  of  Timber. —  In  trespass  vi  et 

necessary  that  each  horse  should   be  armis  for  breach  of  close  and   unlaw> 

particularly  described.     Beaumont  v.  fully    cutting    and   removing    timber 

Yantz,  I  III.  26.  therefrom,  it  is  not  necessary  to  allege 

Statntorj  Trespass  —  Deseription'  of  the  value  of  the  timber  cut  and  carried 
Property.  —  In  Maine ^  by  Stat.  1840,  c.  from  the  plaintiff's  land,  for  the  injury 
'29*  §  7»  ^^^  tenant  in  common  was  done  to  the  plaintiff's  possession  is  the 
made  liable  to  another  for  cutting  down  gist  of  the  action,  and  the  value  of 
or  cariying  away  trees,  timber,  wood,  the  timber  is  admissible  in  proof  of 
or  underwood,  standing  or  lying  on  the  damage  sustained.  Kolb  v.  Bank- 
ihe  lands  held  in  common,  during  the  head,  18  Tex.  228. 
pendency  of  a  petition  for  the  partition  Bemedy  for  -Defect.  —  In  Baker  v, 
of  the  premises;  but  the  statute  did  Baker,  13  Met.  (Mass.)  125,  it  was  held 
not  require  a  description  of  the  kind  of  that  in  trespass  de  bonis  asportatis  ad- 
trees.  Under  this  statute  it  was  held  vantage  of  the  omission  to  aver  the 
thai  a  declaration  alleging  that  the  de-  value  of  the  articles  carried  away 
fendant  cut  down  and  carried  away  could  be  taken  by  special  demurrer 
spruce  and  inaple  trees,  and  the  num-  only,  it  being  merely  a  defect  of  form, 
ber  of  them,  and  the  quantity  of  wood  And  in  Bean  v.  Green,  4  Cush. 
made  from  them,  was  supported  by  (Mass.)  279,  it  was  held  that  where  an 
proof  that  the  defendant  procured  the  action  of  trespass  is  not  for  taking 
cutting  of  twenty-four  cords  of  wood  cattle,  but  only  for  damage  to  them, 
and  removed  a  portion  of  it,  although  an  averment  of  value  is  not  material, 
there  was  no  proof  of  the  kind  of  wood  and  even  if  it  were  material  it  would 
cut;  and  the  averments  as  to  the  kind  be  bad  only  on  special  demurrer,  the 
of  trees  and  the  number  thereof  was  right  to  which  bad  been  abrogated  by 
held  to  be  unnecessary,  as  the  plaintiff  statute. 

would  be  entitled  to  recover  upon  the  3.  Baker  v.   Baker,  13  Met.  (Mass.) 

averment  as  to  the  quantity  of  wood.  125,  citing  Com.  Dig.,  tit.  Pleader,  3  M. 

Maxwell  v.  Maxwell,  31  Me.  184.  i,  8,  and  Usher  r.  Bushell,  i  Sid  39. 

1«  Beaumont    v.    Yantz,   i    111.   26:  4.  See  And.  Steph.  PI.,  ^  163. 
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are  brought  into  issue  it  is  not  necessary  that  the  proof  should 
correspond  with  the  averment,  since,  as  the  pleader  is  entitled  to 
allege  any  value  that  he  pleases,  at  least  if  it  be  laid  under  a 
videlicet^  proof  of  a  different  amount  is  a  harmless  variance.* 

6.  Interest  of  Plaintiff  —  ^7.  In  General.  —  Under  all  systems 
of  pleading  the  plaintiff  in  trespass  must  allege  some  kind  of 
interest  in  property,  be  it  realty  or  personalty,  over  which  he  sets 
up  any  right  or  authority,*  and  the  omission  of  such  an  averment 
renders  the  declaration  bad  on  demurrer,*  and  is  not  aided  by 
verdict,^  though  it  is  cured  by  a  plea  admitting  the  plaintiff's 
interest.* 

Hoooitity  to  Set  Oat  Title.  —  In  trespass  to  realty  it  is  not  necessary 
for  the  plaintiff  to  set  out  the  title  under  which  he  claims,*  nor 
is  it  necessary  in  trespass  to  personalty  for  the  plaintiff  to  allege 
the  means  by  which  he  acquired  the  property  in  the  goods  charged 
to  have  been  taken  or  injured.'' 

b.  Trespass  to  Realty  —  (i)  In  General.  —  In  jurisdictions 
adhering  strictly  to  the  common  law,  the  declaration  in  an  action 
of  trespass  quare  clausum  fregit  must  aver  that  the  plaintiff  was, 
at  the  time  of  the  alleged  trespass,  in  actual  possession  of  the 
land    on    which   the   act   of    trespass  is  stated   to  have    been 

1.  Van  Dyk  v,  Dodd,  6  N.  J.  L.  129,  action  of  trespass  for  taking  personal 
wherein  it  was  said  that  "  the  utter-  chattels,  the  declaration  must  state  the 
most  form  of  the  book  alleges  quantity  chattels  to  be  the  plaintiff's  at  the  time 
and  value  under  a  videlicet^  and  then  of  the  taking  or  the  omission  will  be 
they  are  not  to  be  proved  as  laid,  but  fatal  even  after  verdict.  Neale  v, 
are  left  open  to  any  evidence  that  the  Clautice,  7  Har.  &  J.  (Md.)  373. 
plaintiff  may  be  able  to  adduce  at  the  Arrest  of  Judgment.  —  Where  the 
trial."  In  this  case  the  declaration  declaration  alleged  the  taking  of  beasts 
was  that  on  a  specified  date  the  defend-  of  the  plaintiff,  to  wit,  one  horse,  necnon 
ant"  broke  and  entered  the  plaintiff's  one  hat,  judgment  was  arrested  be- 
close,  *  *  *  and  the  grain,  grass,  cause  the  property  in  the  hat  was  not 
wood,  hay.  corn,  boards,  apples,  and  averred  to  be  in  the  plaintiff.  Dannet 
garden  vegetables  of  the  plaintiff  then  v,  CoUingdell,  2  Show.  395. 

grown  and  growing  did  cut  down,  carry  5.  Warner    v.   Capps,   37    Ark.    32; 

off,   waste,  and  destroy,  to  the  plain-  Brooke  v,  Brooke,  i  Sid.  184;  i  Chitty 

tiff's  damage    one  hundred   dollars."  on  Pleading  (i6th  Am.  ed.)  393. 

See  also  Bean  f.  Green,  4  Cush.  (Mass.)  6.  Lattourett    v.    Cook,    i    Iowa    i; 

279;  Baker  v.  Baker.   13  Met.  (Mass.)  Dorcey  v.  Patterson,  7  To.va420. 

125,  and  generally  the  cases  cited  .ritf/rii,  Averment   of    Possessory    Title. —  A 

in  this  subsection.  person  who  has  the  lawful  possession 

2.  Warner    v,    Capps,    37   Ark.    32;  of  lands  need  not  aver  more  than  a 
Stanley  v.  GaylorJ,  10  Met.  (Mass.)  82.  possessory  title  of    the    lands   where 

8.  Warner  v.  Capps,  37  Ark.  32.  the  trespass  is  committed.     Parker  v. 

Failure  to  Allege  Possession.  —  Where  Hotchkiss,  25  Conn.  321. 
the  plaintiffs  do  not  allege  that  they        In  Jnstioe's  Gonrt.  —  In    Wisconsin,  in 

were  ever  in  possession,  a  complaint  an  action  of  trespass  before  a  justice, 

framed  as  an  action  of  trespass  quare  it  is  sufficient  for  the  plaintiff  to  aver 

clausum  fregit  is  bad.     McClellan  v.  that  he  was  in  possession  of  the  land 

Hard.  21  Colo.  197.  at  the  time   of  the    alleged    trespass 

4.  Neale   v.   Clautice,   7  Har.  k.  J.  thereon,  and  he  need  not  set  out  the 

(Md.)  373;  Carlisle  v,  Weston,!   Met.  character  or  extent  of  his  title.     Watry 

(Mass.)  26.     See  also  Com.    Dig.,  tit.  v.  Hiltgen,  16  Wis.  516. 
Pleader,  3  M.  9.  7.  Willamore  v,  Bamforde,  a  Bulst. 

Defeot  Hot  Cured  bj  Verdiot.—  In  an  288;  Bac.  Abr.,  tit.  Trespass,  I,  2,  i. 
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committed,^  because,  the  action  being  possessory  in  its  nature  and 
founded  merely  upon  the  possession,*  an  injury  to  the  possession 
is  the  gist  of  the  action.*  But  it  is  sufficient  if  the  averment  be 
couched  in  general  language;  thus,  an  allegation  that  the  house 
or  close,  etc.,  in  reference  to  which  the  trespass  was  committed 
was  the  close,  etc.,  of  the  plaintiff,  will  suffice.* 

ATon&ent  of  Ownorship.  —  In  many  jurisdictions  an  averment  of 
ownership  of  the  land  at  the  time  of  the  alleged  trespass  thereon 
is  sufficient  as  an  averment  of  possession.  In  some  jurisdictions 
this  holding  is  by  virtue  of  express  statutory  provisions,'  and  in 

1.  McClellan  v.  Hurd,  21  Colo.  197;  Nature  of  Other  AUesralioss.  —  In  tres- 

Atlantic,  etc.,  R.  Co.  v.  Fuller,  48  Ga.  pass  quare clatisum  the  gist  of  the  action 

423;  Duzan  v,  Ferguson,  (Ky.  1886)  i  is   the   breaking  and  entering  of  the 

S.  W.  Rep.  539;  Yorgensen  v.  Yorgen-  plaintiff's  close,   and   all   other  aver- 

sen,  6  Neb.  383.  ments  in  the  declaration  are  incidental 

Action  by  Executor.  —  In  Pott  v.  Pen-  to  that  allegation,  and  where  inserted 

nington,  16  Minn.  509,  it  was  held  that  are  only  by  way  of  aggravation  of  the 

a  complaint  in  an  action  of   trespass  principal  injury.     They  are  not  essen- 

quare  clausum  brought  by  foreign  ex-  tial  to  the  maintenance  of  the  action, 

ecutors  was  not  sufficient  without  an  and  can  be  proved  only   as  affecting 

allegation  that  the  real  estate  of  the  the   amount  of  damages.     Knapp   v. 

decedent  was  devised  to  them  and  that  Slocomb,  9  Gray  (Mass.)  73. 

the  will  was  proved  and  allowed  in  the  4.  Finch   v.   Alston,   2  Stew.   &    P. 

state,  as  provided  by  statute,  since  un-  (Ala.)  83.     See  also  McDonald  v.  Bear 

less  this  had  been  done  the  heirs  at  law  River,  etc.,  Water,  etc.,  Co.,   13  Cal. 

of  the  decedent  would  be  the  owners,  220;  Wetmore   v.    Robinson,   2   Conn, 

and  constructively,  if  not  actually,  in  529;  Tacksonville,  etc.,  R.  Co.  v.  Griffin, 

possession  of  such  estate.  33  Fla.  602;  Moirell  v.  Chicago,  etc., 

8.  Lambert  t/.  Stroother,  Willes  218,  R.    Co.,   49   Minn.    526;  Robertson   v. 

in  which  case  the  court, //r  Willes,  L.  Cleveland,   etc..  Mineral  Land  Co.,  70 

C.  J.,   remarked  that*' it  is  not  at  all  Mo.  App.    262.      But    see    Duzan    v. 

necessary  that  the  right  should  come  Ferguson,  (Ky.  1886)  i  S.  W.  Rep.  539, 

in  question.'*     See  also  Stahl  v.  Grover,  holding  that  an  allegation  in  a  petition 

80  Wis.  650;  Fitzpairlck  v.  Gebhart,  7  that  the  defendant  broke  and  entered 

Kan.  35.  the  close  of  the  plaintiff  is  not  an  aver- 

3.  Sullivan  v,  Clements,  l  Colo.  261;  ment  that  the  plaintiff  was  in  actual 

Halligan  v.  Chicago,  etc.,  R.  Co.,  15  possession  of  the  land  at  the  time  of 

111.  558;  Fitzpatrick  v.  Gebhart,  7  Kan.  the   alleged    trespass,    nor  does   such 

35;  Smith  V.   Wilson,  i  Dev.  &  B.  L.  language   import    that   he    had    legal 

(N.  Car.)  40;  Stahl  v.  Grover,  80  Wis.  seizin,  for  the  words  "  entered  the  close 

650.  of  the  plaintiff —  that  is  to  say,  a  certain 

"  TretpaiB  Is  an  Injury  to  the  PlaintifTi  tract  of  land  and  the  lines  and  bound- 

PoBBession;    he    must    therefore    show  aries  thereof,"  are  not  equivalent  to  an 

himself  in  possession,  though  this  need  allegation  of  either  actual  possession 

not    always   be    an    actual,   exclusive  or  ownership,  the  term  *'cIose  "  as  used 

possession.     Where   woodland  lies  be-  not  necessarily  importing  either, 

tween  two  persons,  both  claiming  it,  it  5.  O'Neal  r.  Simonton,  109  Ala.  167; 

is  a  mixed  possession  and  the  law  ad-  Atlantic,  etc.,  R.  Co.  v.  Fuller,  48  Ga. 

judges  it  to  him  who  has  the  legal  title."  423. 

Hunter  v.  Lank,  i  Harr.  (Del.)  10.  In  Kentucky,  by  statute,  the  owner  of 

Declaration  Negativing  PoBseision.  —  A  land  may  maintain  an  appropriate  ac- 

plaintiff    cannot    recover    in    trespass  lion  to  recover  dam  age  for  any  trespass 

quare  clausum  f regit  when  he  negatives  or  injury  committed  thereon,  notwith- 

possession  in  his  pleading,  for  the  gist  standing  that  he  might  not  have  had 

of  the  action  is  the  breaking  and  en-  the  actual  possession  of  it  at  the  time 

tering  his  close.    Without  possession,  of  the  trespass.     Meehan  ir.  Edwards, 

actual  or  constructive,  trespass  cannot  92  Ky.  574.     But  see  Duzan  v.  Fergtt- 

be   maintained.     Moon   v,   Avery,  42  son,  (Ky.   1886)  i  S.  W.  Rep.  539,  in 

Minn.  405.  which  case  it  was  held  that  Act  Ky. 
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others  it  is  based  on  the  presumption  of  law  that  the  possession 
of  land  follows  the  ownership  or  title  in  the  absence  of  any  proof 
showing  that  the  possession  or  right  of  possession  is  in  some 
other  person  than  the  owner.  ^ 

(2)  Allegations  and  Proof.  —  In  trespass  to  realty  under  an  alle- 
gation of  property  in  the  plaintiff  it  seems  unnecessary  in  all  cases 
to  prove  an  actual  possession  of  the  premises,  a  constructive  pos- 
session being  sufficient,'  and  in  some  states  proof  of  an  allegation 

March    10,    1854,    to  that    effect    was  49  Wis.    165.     So    an    averment  that 

temporarily  not  in  operation,  as  the  act  timber  was  cut  on  "  the  land  of  the 

was  not  made  part  of  the  General  Stat-  plaintiffs  "  is  sufficient.     Ehrmantrout 

utes,  not   did   the  Civil  Code  contain  v.  McMahon,  78  Wis.  138. 

a  similar  or  equivalent  position;   and  Where  the  Distinction  Between  Forms 

therefore  the  enforcement  of  the  com-  of  Action  Has  Been  Abolished,  a  complaint 

mon-law  rule  as  to  the   averment  of  setting  out  that  the  defendants  entered 

actual  possession  was  required.  upon  the  land  of  the  plaintiffs,  plowed 

1.  Hammoniree   v.    Huber,   39   Mo.  and  cultivated  it,   raised  large  crops, 

App.  326;  Leihy   v,  Ashland   Lumber  and  committed  waste  thereon  without 

Co.,  49  Wis.  165.  See  also  Atlantic,  etc.,  right  is  sufficient  without  an  allegation 

R.  Co.  t/.   Freeman,  61   Mo.  80;  More  of  possession.    Humphrey  t/.  Merritt,  51 

v.    Perry,   61    Mo.    174;    Renshaw   i/.  Ind.  197. 

Lloyd,  50  Mo.  368;  Bell  t/.  Clark.  30  Where  the  Plaintiff  Clearly  AUegei  His 

Mo.  App.  226;  Casey  v.  Mason,  8  Okla.  Ownership  and  rights  in  the  premises  it 

675.  is  not  necessary  to  allege  that  the  land 

In  Kansas  a  petition  describing  the  was  in  his  possession  or  that  he  was 

land  upon  which  an  alleged  trespass  is  entitled  to  (he  possession.     Gulf,  etc., 

committed  as  the  land  of  the  plaintiff  R.  Co.  v.  Harmonson,  (Tex.  Civ.  App. 

is  sufficient  in  respect  to  its  averment  1893)   22   S.   W.    Rep.    764.     See    also 

of  possession.      Larkin   v,   Taylor.    5  Gooding  v.  Shea,  103  Mass.  360. 

Kan.  433.     See  also  Fitxpatrick  v,  Geb-  If  a  Plaintiff  Is  Not  in  Possession  Except 

hart,  7  Kan.  35.  through  His  Tenants,  who  are  in  actual 


In  Missonri  it  is  unnecessary  to  allege  possession,  and  the  acts  of  the  defend- 

possession  in  a  petition  in  an  action  for  ant  are  an  injury  to  the  reversion,  the 

trespass  on  lands,  but  an  allegation  by  declaration   must  so  allege  the  facts  in 

the  plaintiff  that  he  was  the  **  owner"  order  to  recover  for  the  value  of  the 

at  the  time  when  the  trespass  was  com-  fixtures  removed   by  a  stranger  to  the 

mitted  is  sufficient,  such  a  word  mean-  title.     Bascom  v.  Dempsey,  143  Mass. 

ing  in  this  state  that  the  plaintiff  has  a  409,  citing  Gooding  v.  Shea,  103  Mass. 

legal  estate  in  the  lands  and  is  in  pos-  360. 

session  thereof.     Renshaw  v,  Lloyd,  50        8.  Sullivan  v.  Clements,  i  Colo.  261; 

Mo.  368;  Renshaw  v.  McVcan,  50  Mo.  St.   Louis,  etc.,  R.  Co.  v.   Summitt,  3 

370  111.  App.  155:  Terpenning  v,  Gallup,  8 

In  Wisconsin  an  allegation  of  owner-  Iowa  74;  Meeks  v,  Willard,  57  N.  J.  L. 
ship  of  lands  a'.id  a  dam  thereon  at  the  22.  See 'also  Dearborn  v.  Wellman, 
time  of  an  alleged  trespass  is  sufficient  130  Mass.  238;  Smith  v.  Wilson,  i  Dev. 
to  permit  the  plaintiff  to  show  at  the  &  B.  L.  (N.  Car.)  40. 
trial  either  that  he  was  in  the  actual  Actual  or  Constrnetive  Possession.  ~  In 
possession  of  the  lands  and  dam  at  the  Illinois  a  declaration  in  trespass  quare 
time  of  the  trespass  or  that  he  had  r/^Mii/w /r^^tV  properly  alleging  posses- 
a  valid  title  thereto  and  also  the  con-  sion  of  the  plaintiff  must  be  supported 
structitre  possession  therein.  Andalle-  by  an  actual  possession,  unless  the 
gaiions  that  the  plaintiff  was  the  owner  premises  are  vacant  and  unoccupied, 
on  the  specific  day  and  from  that  time  in  which  case  the  showing  of  a  con- 
forward,  and  that  the  trespass  was  structive  possession  of  the  premises  is 
committed  on  or  about  that  day,  are  not  a  variance  from  the  allegation,  not- 
sufficient  as  against  an  objection  that  withstanding  that  the  distinction  be- 
the  trespass  might  have  been  com-  tween  trespass  and  case  is  abolished, 
mitted  before  the  plaintiff  became  the  St.  Louis,  etc.,  R.  Co.  v.  Summit,  3  111. 
owner.     Leihy  r.  Ashland  Lumber  Co.,  App.  155. 
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of  possession  is  unnecessary,  where  the  defendant  in  his  pleading 
admits  the  possession  of  the  plaintiff.^ 

Where  Poeiession  or  Ownerihip  at  the  Time  of  TrespaM  le  Alleged,  proof  that 
such  o^vnership  or  possession  was  acquired  after  the  acts  of  tres- 
pass were  committed  constitutes  a  variance.' 

Proof  of  Ownership  in  Another  Person,  —  An  allegation  that  the  broken 
dose  is  in  the  possession  of  the  plaintiff  is  not  supported  by 
proof  that  the  close  belongs  to  another  person.^ 

c.  Trespass  to  Personalty  — (i)  In  Genera/.  —  In  trespass 
to  personalty  it  must  be  expressly  alleged  that  the  plaintiff  had 
at  the  time  of  the  alleged  trespass  a  property  in  the  goods  taken  or 
injured,^  either  by  reason  of  an  actual  possession  or  a  general 

Qnitelaim  Deed.  —  An    allegation    of  4.  Warner  v.  Capps,  37  Ark.  32;  Car- 

possession  in  trespass  fuarg  clausum  is  lisle  v.  Weston,  i  Met.  (Mass.)  26;  Hol- 

not  supported  by  a  quitclaim  deed  from  land  v,  Ellis,  2  Lev.  156,  3  Keb.  524,  x 

a  person  who  has  never  had  possession  Vent.  278;  Burser  v.  Martin,  Cro.  Jac. 

of  the  close  or  a  title  to  it.     Savage  v,  46.     See  also  Joce  v.  Mills,  2  Salk.  640. 

Holyoke,  59  Me.  345.  Treepais   in    Taking  a   Horse.  —  The 

Statute  Abolishing  Distinetiont Between  declaration  in  an  action  for  trespass  in 

Trespass  and  Case.  —  The  effect  of  the  taking  a  horse  must  contain  an  aver- 

Delaware  statute  abolishing  the  com-  ment  that  the  horse  is  the  property  of 

mon-law  distinctions  between  trespass  the  plaintiff.     Hite  v.  Long,  6  Rand, 

and  case  will  not  relieve  a  plaintiff  who  (Va.)  457. 

is  suing  for  a  direct  and  immediate  in-  In  tiie  Old  Court  of  Common  Pleas,  in 

jury   to  his  possession   from   proving  England,  it  was  not  necessary  tu  allege 

that  the  land  on  which  the  alleged  tres-  in  a  count  in  an  action  for  trespass  to 

pass  was  committed  and  maintained  by  personalty   that   the    goods   were   the 

the  defendant  was  at  that  time  in  his  plaintifl's   property,   if   this  averment 

actual  possession,  and  that  the  defend-  was  made  in  the  writ,  because  in  that 

ant  broke  the  plaintiff's  close  while  he  court  the  writ  was  part  of  the  declara- 

was  so  in  ihe  actual  possession  of  it.  tion.     Jones  v.   Pritchard,  i  Sid.  187; 

Cann  v,  Warren,  i  Houst.  (Del.)  188.  Bac.  Abr.,  tit.  Trespass,  I  2,  i. 

1.  In  Florida  where   the   defendant  Cutting  Trees.  —  An   averment    that 

admits  the  possession  of  the  plaintiff  the  defendant  cut  down  and  destroyed 

in  his  pleading  it  is  not  necessary  to  the  trees  of  the  plaintiff,  and  carried 

prove  it.    Tison  v,  Broward,   17  Fla.  them  away  and  converted  1  hem  to  his 

465.  use,  is  equivalent  to  asserting  in  direct 

Geor^a,  —  In  an  action  for  damages  terms  that  the  trees  so  cut  down,  de- 
for  trespass  prior  to  the  Georgia  Plead-  stroyed,  and  converted  were  the  prop- 
ing  Act  of  1893,  it  was  necessary  for  erty  of  the  plaintiff.  Gray  v.  Cooper, 
the  plaintiff  to  prove  that  he  was  the  Wright  (Ohio)  500. 
owner  of  the  land  on  which. the  tres-  "Property  Of."  —  In  Smith  v,  Han- 
pass  was  committed,  notwithstanding  cock,  4  Bibb  (Ky.)  222,  a  declaration 
the  defendant  failed  to  deny  the  alle-  alleging  a  slave  to  be  the  '*  property 
gation.  Majette  v,  Bewick  Lumber  of  "  the  plaintiff  was  held  to  imply  a 
Co.,  104  Ga.  613.  possession,  and  to  be  sufficient  whether 

8.  Yellow   River  R.  Co.   v,   Harris,  the  slave  were  regarded  as  realty  or 

35  Fla.  385.  personalty.    See  also  Heath  t/.  Conway, 

3.  Pike  V,  Elliott,  36  Ala.  69;  Long-  i   Bibb  (ky.)  398,  in  which  case   the 

fellow  v.  Quimby,  29  Me.  Z96;  Shafer  declaration    stated    that    cattle    were 

V.  Smith,  7  Har.  &  J.  (Md.)  67.  holding  "  his." 

that   in   an    action   of    trespass  quare  In    trespass  de   bonis   asportatis    an 

clausum  an  allegation  that  the  plaintiff  allegation  that  the  property  described 

was  prevented  from  using  the  water  in  in  the  complaint  was  wrongfullv  and 

his  well  was  not  sustained  by  proof  forcibly  taken  from  the  plaintiff  does 

that  he    was    prevented    from    usln^f  not  amount  to  an  averment  that  the 

water  in  the  well  of  another  person  to  property    belonged  to    him.    Day    v. 

which  he  had  a  right  Watts,  92  Ind.  442. 
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or  qualified  property  therein.  • 

WhfTo  Ptoptrty  in  tlM  Oooda  la  Alleged  it  is  not  necessary  in  trespass 
de  bonis  asportatis  also  to  charge  that  they  were  taken  out  of  the 
plaintiff's  possession,*  nor  where  it  appears  on  the  face  of  the 
declaration  that  they  were  in  the  plaintiff's  possession  is  an  express 
averment  to  this  effect  necessary.^ 

(2)  Allegations  and  Proof.  —  Under  an  averment  of  property 
in  himself  a  general  ownership  by  the  plaintiff  may  be  shown,  or 
a  special  property  in  himself  as  mortgagee,  bailee,  officer,  or 
otherwise,  or  a  peaceable  possession  of  the  goods.* 

d.  Trespass  to  the  Person.  —  In  actions  of  trespass  to  the 
person  the  plaintiff's  right  to  personal  security  is  implied  by  law, 
and  need  not  be  alleged.' 

6.  Damages  —  a.  Necessity  and  Sufficiency  of  Allega- 
tions. —  There   should   be  an   allegation   of  some  amount  of 

Allegation   ef  Ownenhlp  Xaterial. —    of  a  holding  by  the  plaintiff  in  fee  o^ 


To  entitle  the  plaintiff  to  recover  it  is 
necessary  to  aver,  as  well  as  to  prove, 
ownership  in  the  property  wrongfully 
taken.     Day  v.  Watts,  92  Ind.  442. 

Defsot  Hot  Aided  by  Yerdiet.  —  In  t res- 
pass  de  bonis  asportatis  it  must  be  stated 
in  the  declaration  that  the  goods  are 


the  land  on  which  the  trees  were  cut 
was  sufficient. 

8.  Donaghe  v,  Roudeboush.  4  Munf. 
(Va.)  251. 

3.  Glascock  v.  Morgan,  i  Sid.  184; 
Bac.  Abr.,  tit.  Trespass,  I,  2,  i. 

Soiileient  Avarment.  —  An    averment 


the  property  of  the  plaintiff,  or  that  the  that  the  defendant  took  the  property 

plaintiff  had  some  possession  or  right  of  from  the  possession  of  the  plaintiff  is 

possession  at  the  time  of  the  taking,  sufficient.     Kissam  v.  Roberts,  6  Bosw. 

An  omission  of  this  allegation  cannot  (N.  Y.)  154. 

be  cured  by  verdict,  because  it  is  not  4.  Warner  v.  Capps,  37  Ark.  32. 

the  case  of  a  title  defectively  stated.  In  an  Action  of  Trespass  de  Bonis  As- 

Carlisle  v,  Weston,  i  Met.  (Mass.)  26.  portatis  an  allegation  that  the  plaintiff 


1.  Nachtrieb  v,  Sioner,  i  Colo.  424: 
Deland  v.  Vanstone,  26  Mo.  App.  297. 
See  also  Rocker  v.  Perkins,  6  Mackey 
(D.  C.)  379. 

Knit  in  IteprssentatiTe  Capaoitj.  —  In 


is  the  owner  is  well  made  out  by 
merely  proving  his  right  of  possession. 
Rocker  v.  Perkins,  6  Mackey  (D.  C.) 
379.  And  a  general  averment  of  prop- 
erty  in   the   plaintiff   is   sustained  by 


trespass  brought  by  an  administrator  proof    of    actual    possession    coupled 

for  taking  and  carrying  away  the  prop-  with  an  interest  though  the  possessory 

erty  of  the  decedent  in  his  lifetime,  an  property  be  in  a  third  party.     Outcalt 

averment  that  the  defendant  took  and  v,  Durling,  25  N.  J.  L.  443. 

drove  away  a  '*  cow  of  the  plaintiff's  Where  ^e  Proof  Shows  a  Qualified  In* 

intestate  "   was  held  to  be  a  sufficient  terest  in  the  property,  while  the  dec- 


averment  of  property.     Stanley  v.  Gay- 
lord,  10  Met.  (Mass.)  82. 

Cutting  Down  Trees.  —  In  trespass  for 
cutting  down  and  carrying  away  trees 
it  is  necessary  only  to  aver  that  the 
trees  belong  to  the  plaintiff;  an  objec- 
tion that  the  declaration  does  not  state 
that  the  plaintiff  owned  the  land  where 
the  trees  were  standing  cannot  be  sus- 
tained. Gronour  r.  Daniels,  7  Blackf. 
(Ind.)  108;    Fitzpatrick   v.   Gehhart,  7 


laration  avers  generally  that  the  goods 
were  of  the  plaintiff,  there  is  no  vari- 
ance. Ware  v,  Hlrsch,  19  III.  App. 
274. 

6.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  393.  See  also  articles  Assault 
AND  Battery,  vol.  2,  p.  835;  False 
Imprisonment,  vol.  8,  p.  841. 

In  Trespass  Yi  et  Armis  for  Sesiiting 
an  OfKcer  and  committing  an  assault 
and  battery  upon  him,  the  declaration 


Kan.  35.     But  see  Clark  v.  Field,  42  need  not  allege  that  the  plaintiff  was 

Mich.  343,  wherein  a  Michigan  court  an  officer,   but  he  may  give  evidence 

declined  to  decide  in  trespass  for  statu-  thereof  to  obviate  the  effect  of  a  plea 

tory  damages  whether  a  statement  of  of  justification.     Cone  v.  Bull,  i  Root 

ownership  sufficient  to  support  proof  (Conn.)  527. 
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damage,  which  should  be  laid  high  enough  to  cover  the  whole 
demand ;  but  an  ad  damnum  clause  was,  even  at  common  law,  only 
formal,  and  under  code  practice  a  complaint  is  sufficient  though 
*it  does  not  formally  close  with  such  a  clause,  if  it  alleges  facts 
showing  damage.^ 

b.  Allegation  of  GeneralDamage.  — A  general  averment 
of  damage  is  sufficient  to  enable  the  plaintiff  to  recover  those 
damages  which  necessarily  result  from  the  injury  complained  of.^ 
Matter  stated  in  aggravation  of  a  trespass  need  not  be  set  up  with 
as  much  particularity  as  the  gist  of  the  action.' 

AUegationi  and  Proof.  —  Under  a  general  allegation  of  alia  enormia^ 
circumstances  of  aggravation  that  accompany  the  act  complained 
of  may  be  proved  without  further  specification  when  they  do  not 
afford  a  substantial  ground  of  action.  Such  circumstances  give 
character  and  quality  to  the  act  complained  of,  and  show  the 
degree  of  the  injury,  and  could  not  be  redressed  at  all  if  proof  of 
them  as  incidents  of  the  trespass  complained  of  were  not  per. 
mitted>     But  under  such  an  allegation  nothing  which  would  of 

1.  Pilford's  Case,  lo  Coke  ii6b;  Aggrayation  of  Damagoi. —  Where  a 
Com.  Dig.,  tit.  Pleader,  C,  84:  i  Chiuy  declaration  contained  but  one  count, 
on  Pleading  (i6th  Am.  ed.)  410:  And.  and  that  for  a  trespass  to  the  freehold, 
Steph.  PI.,  §  220.  See  also  article  it  was  held  to  be  doubtful  whether  un- 
Damages,  vol.  5,  p.  706.  der  an  allegation  of  alia  enormia  dam- 
No  Ad  Damnnm.  —  In  Weaver  v.  Mis-  ages  might  be  given  for  the  Icilling  of 

sissippi,  etc..  Boom  Co.,  28  Minn.  542,  a  horse.     Rippey  t/.  Miller,  i  Jones  L. 

which  was  a  case  of  trespass  upon  real  (N.  Car.)  480. 

estate,  the  plaintifif  alleged  that  he  was  In  a  complaint  setting  up  a  cause 
the  owner  of  certain  premises;  that  the  of  action  for  unlawfully  and  forcibly 
defendant  for  -some  considerable  time  breaking  and  entering  the  plaintiflf's 
had  been  in  the  wrongful  possession  of  close,  it  may  be  alleged  in  aggravation 
them  and  wrongfully  and  unlawfully  thatthereby  a  cow  was  injured.  Sayles 
used  and  occupied  them;  that  by  v.  Bemis,  57  Wis.  316. 
reason  of  such  occupation  the  plaintiff  8.  Degree  of  Partionlarity  ai  to  Matter 
had  been  deprived  of  their  use,  which  in  Aggravation.  —  Where  trespass  ^tiar^ 
he  would  otherwise  have  had;  and  that  clausum  /regit  was  brought,  and  it  was 
the  use  and  occupation  of  the  premises  alleged  in  aggravation  that  the  defend- 
so  used  by  the  defendant  during  the  ant*s  animals  entered  and  did  mischief 
time  in  which  he  had  been  in  wrong-  on  the  plaintiff's  close,  it  was  held  to 
ful  occupation  thereof  was  reasonably  be  unnecessary  to  allege  the  sex  of  the 
worth  one  thousand  dollars,  for  which  animals.  East  v,  Cain,  49  Mich.  473. 
he  prayed  judgment.  The  complaint  4.  Sampson  v.  Coy,  15  Mass.  493; 
was  held  to  be  sufficient  without  the  Peshine  v,  Shepperson,  17  Gratt.  (Va.) 
ad  damnum.  472;    Faulkner    v.    Alderson,    Gilmer 

Seooverj  Only  for  Damages  Laid.  —  The  (Va.)  221. 

plaintiff  cannot  be  permitted  to  recover  lUnstrations. —  In  Donohue  t/.  Dyer, 

damages  for  more  trespasses  than  he  23  Ind.  521,  where  the  gist  of  the  action 

lays  in  his  declaration.     Gillen  v.  Wil-  under  the  complaint   was   a   trespass 

son,  2  T.  B.  Mon.  (Ky.)  11.  in    forcibly    entering     the     plaintiff's 

2.  Anonymous,  Minor  (Ala.)  52;  house,  and  it  was  alleged  in  aggrava- 
Slater  v.  Rink,  18  III.  527;  Tinsley  v.  tion  of  damages  that  the  plaintifl's 
Rowe,  T7  111.  App.328;  Sherman  v.  daughter  was  assaulted  and  ravished 
Dutch,  16  III.  283;  St.  Louis,  etc.,  R.  by  the  defendant,  it  was  held  to  be  un- 
Co.  V.Summit,  3  III.  App.  155;  Tea-  necessary  to  allege  or  prove  the  loss  of 
garden  v.  Het5eld,  ii  Ind.  522;  Pascal  service  to  the  plaintiff. 

V.  Ducros,  8  Rob.  (La.)  112;  Shafer  v.        In  East  v.  Cain,  49  Mich.  473,  under 
Smith,  7  Har.  &  J.  (Md.)  67.  an  allegation  of  other  wrongs  in  tres- 
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itself  form  a  substantial  ground  of  action  can  be  given  in  evidence. 
Such  matter  must  be  specially  averred,  for  the  reason  that  the 
defendant  is  not  supposed  to  come  prepared  to  defend  against  a 
cause  of  action  of  which  he  has  no  notice  in  the  declaration.^ 
Nor  will  the  plaintiff  be  permitted  to  give  evidence  of  damages 
which  are  not  the  necessary  result  of  the  act  complained  of, 
though  they  are  the  natural  consequences  of  it;'  but  under  a 
general  averment  the  plaintiff  may  give  evidence  of  all  those 
consequences  to  him  which  are  the  natural,  legal,  and  proximate 
results  of  the  unlawful  act  of  the  defendant,  and  so  closely  con- 
nected with  it  that  they  will  not  of  themselves  furnish  a  distinct 
cause  of  action.* 

c.  Allegation  of  Special  Damage.  —  Where  the  damages 
claimed  are  such  that  there  is  no  legal  inference  that  they  are  the 
natural  and  necessary  results  of  the  injury  complained  of,  or 
where  it  is  sought  to  recover  damages  resulting  from  the  injury 
which  are  its  natural  consequences,  but  need  not  necessarily 
result  from  it,  the  plaintiff  must  specially  aver  the  character  of 
them  and  the  manner  in  which  they  arose,  so  that  the  defendant 
will  be  advised  of  what  he  is  to  meet  upon  the  trial.* 

pass  quare  clausum  /regit,  it  was  held  house  under  pretense  of  searching  for 
to  be  proper  to  admit  evidence  of  the  money  stolen,  the  plaintiff  may  give 
destruction  of  corn  that  had  been  sev-  evidence  of  injury  to  his  reputation, 
ered  from  the  stalks,  and  apples  that  and  it  is  immaterial  whether  this  be 
had  fallen  from  the  trees.  averred  in  the  declaration.  Such  an 
Under  an  allegation  of  aiia  enormia  injury  naturally  results  from  the  orig- 
in trespass  quare  clausum  /regit  the  inal  trespass,  and  it  may  be  given  in 
plaintiff  may  show  the  pulling  down  of  evidence  under  a  general  allegation  of 
a  house  as  tending  to  show  thecharac-  damages.  Anonymous,  Minor(Ala.)52. 
ter  and  manner  of  the  breach  and  entry  The  Defendant  XnstCome  to  Meet  Proof 
upon  the  close,  and  the  injury  sus-  Without  Speoial  Averment  of  all  those 
tained.     Snider  z^.  Myers,  3  W.  Va.  195.  consequences  directly  attributable  to 

1.  Sampson  v.  Coy,  15  Mass.  493,  and  flowing  from  his  own  wrongful  act, 
holding  that  under  an  allegation  of  as  he  is  presumed  to  have  anticipated 
breaking  and  entering  a  dwelling  such  results  when  he  committed  the 
house  evidence  that  the  plaintiff  was  Injury.  Tinsley  v.  Rowe,  17  III.  App. 
kept  out  may  be  given,  because  it  is  a  328. 

consequence  of   the   wrongful    entry,  4.  Cali/ornia,  —  Razzo?/.  Varni,  (Cal. 

but  an  assault  and  battery  cannot  be  1889)  21  Pac.  Rep.  762. 

proved.  Illinois.  —  Tinsley   v.    Rowe,  17  111. 

2.  Anonymous,  Minor  (Ala.)  52;  App.  328;  Sherman  v.  Dutch,  16  III. 
Slater  v.  Rink,  18  111.  527;  Tinsley  v.  283;  St.  Louis,  etc.,  R.  Co.  v.  Summit, 
Rowe,   17  111.   App.   328;   Sherman  v,  3  111.  App.  155. 

Dutch,  16  111.  283;  St.  Louis,  etc.,  R.  Indiana.  —  Teagarden  z/.  Hetfield,  11 

Co.   V.  Summit.  3  111.  App.  155:  Tea-  Ind.  522. 

garden  v.  Hetfield,  11  Ind.  522;  Pascal  Kansas.  —  Frcelove  v.  Gould,  3  Kan. 

V.  Ducros,  8  Rob.  (La.)  112;  Shafer  v.  App.  750. 

Smith,  7  Har.  &  J.  (Md.)  67.  Maryland,  —  Shafer  v.  Smith,  7  Har. 

8.  Anonyrmous,    Minor     (Ala.)     52;  &  J.  (Md.)67. 

Slater  r.  Rink,  18  111.  527:  Tinsley  v.  Massachusetts,  —  Knapp  v.  Slocomb, 

Rowe,    17   111.    App.  328;  Sherman  v.  9  Gray  (Mass.)  73. 

Dutch,  16  III.  283;  Pascal  v.  Ducros,  8  Michigan,  —  Ives    v.    Williams,     53 

Rob.  (La.)  112;  Ferrer  v,  Beale,  i  Ld.  Mich.    636;    Gilbert   v,   Kennedy,   23 

Raym.  692.  Mich.  117. 

Iignry  to  Bepntatlon.  —  In  trespass  for  Missouri,  —  Macy  v.  Carter,  67  Mo. 

unlawfully    entering     the     plaintiff's  App.  323. 
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Statement  of  Matter  of  Aggrayation.  —  Less  particularity  is  necessary 
in  alleging  circumstances  of  aggravation  than  in  the  main  allega- 
tions of  the  declaration/  but  such  matters  must  be  pleaded  in 
such  a  manner  that  there  may  be  no  ambiguity  or  uncertainty  in 
determining  that  they  are  set  forth  solely  as  matters  of  aggrava- 
tion ;  if  they  are  pleaded  in  the  way  that  would  be  proper  if  the 
action  were  brought  to  recover  damages  other  than  those  for  the 
principal  trespass,  the  declaration  or  complaint  will  for  that  reason 
be  subject  to  a  demurrer  for  misjoinder  of  causes  of  action.* 

Where  the  Plaintiff  Fails  to  EsUblish  the  Prinoipal  Trespaity  he  cannot 
recover  for  the  consequences  or  incidents  thereof  alleged  in 
aggravation.' 

d.  Double  and  Treble  Damages.  —  Where  it  is  sought  in 
trespass  vi  et  armis  to  recover  double  or  treble  damages  author- 
ized by  statutes  for  particular  kinds  of  trespass,  or  for  trespasses 

New  York.  —  Sheldon  v.  Baumann,  9  Gray  (Mass.)  73;  Merriam  t\  Willis. 

19   N.   Y.   App.    Div.   61;    Stevens  v,  10  Allen  (Mass.)  118;  Eames  v.  Pren- 

Rodger,  25  Hun  (N.  Y.)  54.  tice,  8  Cush.  (Mass.)  337;  Robbins  v, 

Tennessee,  —  Burson  v.  Cox,  6  Baxt.  Sawyer,  3  Gray  (Mass.)  375:  Ropps  v. 

(Tenn.)  360;  Simpson  v,  Markwood,  6  Barker,  4  Pick.  (Mass.)  239.     But  see 

Baxt.  (Tenn.)  34,0.  Sampson  v.  Henry,  13  Pick.  (Mass.)  36. 

Whenever  the  Damages  Do  Not  All  Flow  New    York.  —  Howe   v.   Willson,    z 

from  the  Same   Facts,  but  depend  upon  Den.  (N.  Y.)  181. 

the    proof  of  different  circumstances,  Ohio, —  Brown  z^.  Lake.  29 Ohio  Sc.  64. 

the  grounds  of  each  claim  for  special  England,  —  Taylor  v.  Cole,  3  T.  R. 

damage  must  be  alleged.     Mai  lory  v.  292. 

Thomas,  98  Cal.  644.  Failnre  to  Prove  Wrongful  Entiy.—  In 

Ixgory  to  Mine. —  In  an  action  of  tres-  actions  of  trespass  the  plaintiff  may 
pass  for  wrongful  entry  by  the  defend-  declare  for  a  wrongful  breaking  and 
ants  of  a  mine  claimed  by  the  plaintiff  entering  of  his  close,  which  is  purely 
to  be  located  by  him  and  in  his  posses-  an  injury  to  land,  and  by  way  of  ag- 
sion  at  the  lime  of  the  trespass,  it  was  gravation  may  allege  any  other  acts 
held  that  evidence  of  an  injury  to  the  of  trespass  upon  the  same  occasion, 
mine  beyond  that  caused  by  taking  the  committed  therein  to  the  land,  the  per- 
ores  must,  in  order  to  recover  special  son,  or  personal  property  of  the  plain- 
damages,  be  specially  stated  in  the  tiff,  recovering  damages  for  all.  But 
complaint.  Patchen  z/.  Keeley,  i9Nev,  if  in  such  case  he  fails  to  establish 
404.  the  wrongful  entry  alleged,  not  having 

1.  Barnum  v.  Vandusen,  16  Conn,  maintained  the  principal  trespass  or 
204;  While  V,  Moseley,  8  Pick.  (Mass.)  ground  of  action,  he  cannot  recover 
356;  Anderson  v,  Buckton.  i  Stra.  192.  for  the  consequences  or  incidents,  as 

SufKcient  Complaint.  —  Where  a  com-  an  assault  and  battery  of  his  person, 

plaint   sets  forth  in  detail  the  circum-  or  injuries  to   his   personal   property 

stances  attending  an  unauthorized  and  therein.     Reed  v,  Peoria,  etc.,  R.  Co., 

aggravated    trespass  on   the  close   of  18  111.  403. 

the  plaintiff,  it  is  sufficient  although  it  Proof  of  Matter  in  Aggravation  of  the 
does  not  show  how  the  alleged  damage  principal  injury  is  not  sufficient  to  sup- 
arose.     Razzo  V.  Varni,  81  Cal.  289.  port  an  SLCllon  of  guare  ciausum  without 

2.  Lamb  v,  Flarbaugh,  105  Cal.  680.  evidence  showing  a  forcible  entry  of 
8.  Caiifornia.  —  Pico  v,  Colimas,  32  the  close.     Knapp  v,  Slocomb.  9  Gray 

Cal.  578;  Carpentier  y,  Mendenhall,  28  (Mass.)  73. 

Cal.  484.  SnrplnBage.  —  Matter  charged  In  ag- 

Connecticut,  —  Holly    v.    Brown,    14  gravation    of    the    principal    trespass 

Conn.  255.  which  the  plaintiff  is  not  permitted  to 

Illinois.  —  Reed  v.  Peoria,  etc.,  R.  prove  is  regarded  as  surplusage.  Hal- 
Co.,  18  III.  403.  sey  V,  Matthews,  3  Ind.  405;  Murray 

Massachusetts,  —  Knapp  v,  Slocomb,  v,  Fitchburg  R.  Co.,  130  Mass.  99. 
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committed  in  a  specified  way,  the  facts  that  bring  the  plaintiff's 
case  within  the  provisions  of  the  statute  should  be  set  out,*  and 
as  a  general  rule  some  reference  to  the  statute  should  be  made  in 
the  declaration,  so  that  the  defendant  may  shape  his  defense 
accordingly.*  The  general  rules  relating  to  procedure  in  actions 
for  double  and  treble  damages  have  been  elsewhere  considered.' 
TIL  Plea  ob  Ahsweb  —  1.  In  OeneraL  —  The  defendant  may, 
by  pleading  the  general  issue,  deny  all  the  trespasses  alleged,  or 
may  deny  a  part  and  plead  justification  for  the  residue,  or  may 
confess  a  part  and  plead  to  the  residue,^  but  the  whole  gravamen 

1.  Hewitt  V.   Hervey,   46   Mo.   368,  the  exceptions  of  the  statute.    Soelling 

holding    that    all    the    circumstances  v.  Garfield,  114  Mass.  443. 

essential  to  support  the  action  must  be  ITo  Kew  Bemedy.  —  Statutes  providing 

alleged  or  in  substance  appear  on  the  special  damages  in  case  of  trespass  are 

face  of  the  petition.  of  a  cumulative  character  and  do  not 

BeooYory  of  Single  Damages.  —  In  JVew  supersede  the  common-law  remedy, 
yorJt,  if  a  prayer  for  judgment,  in  an  but  the  injured  parly  may  pursue 
action  claiming  statutory  damages  for  whichever  remedy  he  pleases.  Tack- 
cutting  trees,  improperly  claims  the  ett  v.  Huesman,  19  Mo.  525;  Morse  v. 
statutory  damages,  single  damages  Swan,  2  Mont.  306. 
may  be  recovered  if  the  evidence  is  2.  Howser  v.  Melcher,  40  Mich.  185; 
sufficient  to  warrant  them.  Von  Hoff-  Royse  v.  May,  93  Pa.  St.  454;  Hughes 
man  v.  Kendall,  (Supm.  Ct.  Gen.  T.)  v,  Stevens,  36  Pa.  St.  320. 
17  N.  Y.  Supp.  713.  Claiming      Statutory    Damagee. —  In 

And  in  Maryland  it  has*  been  held  Massachusetts  it  has  been  held  that  it  is 

that  a  failure  to  state  a  cause  of  action  unnecessary  to  claim  in  the  declaration 

for  statutory  damages  does  not  vitiate  the  damages    given   by    the    statute, 

a  claim  for  single  damages  when  the  Snelling  v,  Garfield,  114  Mass.  443. 

petition   states  a  cause  of  action   for  In  Pennsylvania^  in  order  to  recover 

trespass   independent  of  the  statute,  treble  damages  for  cutting  trees,  the 

Lundgren  v.  Crum,  47  Neb.  242.  plaintiff   roust   declare  specially  upon 

But  in  Missomi^  in  Hewitt  v.  Her-  the  statute,  and  a  common-law  dec- 
vey,  46  Mo.  368,  it  was  held  that  a  laration  is  insufficient.  Dunbar  Fur- 
petilion  under  a  statute  was  not  good  nace  Co.  v,  Fairchild,  121  Pa.  St.  563. 
though  it  might  give  a  common-law  Sabitantlal  Complianoe  with  Statute. — 
right  of  action.  Compare  Barnes  v.  In  actions  for  statutory  damages  a  sub- 
Jones,  51  Cal.  303.  stantial  compliance  with  the  statute  is 

BegaUving  Bzoeptions.  —  In  an  action  sufficient,  especially  where  the  prayer 
for  statutory  damages  under  Gen.  for  judgment  refers  to  the  particular 
Stat.  Mass.,  c.  138,  §  10  (Pub.  Stat,  section  of  the  statute.  Keiny  v.  In- 
Mass.,  c.  179,  §  9),  providing  that  if  graham,  66  Barb.  (N.  Y.)  250. 
any  person  without  license  wilfully  Conolnsion  Against  Form  of  Statute.  — 
cuts  down  or  carries  away  any  trees  It  is  sufficient  that  the  narration  con- 
on  the  land  of  another,  "  the  owner  elude  with  an  averment  that  the  tres- 
may  recover  in  an  action  of  tort  three  pass  was  against  the  form  of  the  statute, 
times  the  amount  of  the  damages  that  Hughes  v.  Stevens,  36  Pa.  St.  320. 
shall  be  assessed  therefor,  unless  it  In  Missouri^  when  pleading  under  a 
appears  that  the  defendant  ^ad  good  statute  giving  treble  damages  in  ac- 
reason  to  believe  that  the  land  on  tions  of  trespass  for  cutting  timber  on 
which  the  trespass  was  committed  was  land  belonging  to  the  plaintiff,  it  is 
his  own,  or  that  he  was  otherwise  law-  unnecessary  to  plead  that  the  act  was 
fully  authorized  to  do  the  acts  com-  against  the  form  of  the  statute.  Hew- 
plained  of,  in  which  case  he  shall  be  itt  v.  Harvey,  46  Mo.  368. 
liable  onlv  for  single  damages,"  it  is  3.  See  articles  Damages,  vol.  5,  p. 
sufficient  to  allege  that  the  defendant  726;  Penalties  and  Penal  Actions, 
**  without  license    wilfully   cut  down  vol.  16,  p.  229. 

and  took  and  carried  away  "  the  prop-  4.  Kreger  v,  Osbom,  7  Blackf.  (Ind.) 

erty  of  the  plaintiff,  without  negativing  74;  Parker  v.  Parker,  17  Pick.  (Man.) 
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of  the  declaration  must  be  answered  in  some  way.* 

2.  Oeneral  Issue  —  a.  In  General.  —  In  trespass  vi  et  armis 
the  general  issue  is  a  plea  of  not  guilty,*  which  should  be  to  the 
effect  that  the  defendant  is  not  guilty  of  the  supposed  trespasses 
laid  to  his  charge,  or  any  or  either  of  them,  or  any  part  thereof, 
in  manner  and  form  as  the  plaintiff  has  complained  against  him; 
and  the  plea  must  conclude  to  the  country.' 

b.  Scope  ok  Plea  —  (i)  In  GeneraL  —  The  general  issue  is 
what  it  actually  purports  to  be  on  the  face  of  it  —  a  denial  of  the 
facts  stated  in  the  declaration  that  the  plaintiff  is  required  to 
prove*  —  and  under  the  general  issue,  whether  the  action  be  for 
trespass  to  realty,  to  personalty,  or  to  the  person,  the  defendant 
may  give  in  evidence  any  matter  which  directly  controverts  the 
truth  of  any  allegations  that  the  plaintiff  on  such  general  issue 
will  be  bound  to  prove,  but  no  more.* 

236;  Phillips  V.  Howgate.  5  B.  &  Aid.  not  guilty  that  embraces  both  counts 

221,  7  £.  C.  L.  74;  Greene  v,  Jones,  i  is  irregular  because  of  the  substantial 

Saund   296,  note  I.  distinction  between  the  pleas  in  the  two 

Where  the  Plaintiff  Has  Declared  for  forms  of  action.  Truax  s'.  Pennsylvania 

Several  Trespasses  committed  at  divers  R.  Co.,  58  N.  J.  L.  218. 

times  and  at  different  places  the  special  As  to  the   frame  of  a  plea  of  not 

plea  mjst  answer  the  whole  declaration  guilty  in  case  see  article  Trespass  on 

and  hit  every  trespass,  where  it  pro-  the  Case, /^j/,  p.  901. 

fesses  10  be  an  answer  to  the  whole.  4.  Allen  v.  Parkhurst,  10  Vt.  557. 

And  where  the  plea  justifies  as  to  one  The  Only  Issue  under  a  Plea  of  Kot 

locality   alone   it  is  no  answer  to  the  Ooilty  is    whether    the    defendant    is 

other  trespasses  to  say  that  they  refer  guilty.     Olsen  v.  Upsahl,  69  III.  273. 

to  the  same  close;  the  defendant  should  b»  Alabama.  —  Finch    v,    Alston,     2 

plead  not  guilty  as  to  all  but  one  close  Stew.  &  P.  (Ala.)  83. 

and  justify  as  to  that,  or  should  set  up  Arkansas,  —  Huddleston  v.  Spear,  8 

his  justification   as   to  all  the  closes.  Ark.  406. 

Nevins  v.  Keeler,  6  Johns.  (N.  Y.)63;  California.  —  Pico    v.    Kalisher,    55 

Sterry  v.  Schuyler,  23   Wend.  (N.  Y.)  Cal.  153. 

487:  Seneca  Road  Co.  v.  Auburn,  etc.,  Connecticut,  —  Waterbury  Clock  Co. 

R.  Co.,  5  Hill  (N.  Y.)  170.  V.  Irion,  71  Conn.  254:  Clark  e^.  Beach, 

1.  Underwood  v,  Campbell,  13  Wend.  6  Conn.  142,  354. 

(N.  Y.)  78,  holding  that  this  object  is  Delaware.  —  Quillen  t^.  Betts,  I  Penn. 

not  achieved  by  putting  in  first  a  plea  (Del.)  53. 

of   the  general   issue  and   afterwards  Illinois, — Cook  v.  Miller,  11  111.  610. 

justifying  part.  Indiana,  —  Boltz   v.    Smith,    3   Ind. 

Where  a  New  Assignment  Is  Properly  App.  43;  State  v.  Beckner,  (Ind.  1891) 

Introduced  the  defendant  must  plead  to  26  M.  E.  Rep.  553;  Beach  z^.  Livergood, 

ii  precisely  as  to  a  declaration,  either  15  Ind.  496;  Rasor  v.  Quails,  4  Blackf. 

by  denying  the  matter  newly  assigned  (Ind.)  286. 

by  the  plea  of  not  guilty,  or  by  answer-  loiva  — Wallace  v,  Robb,  37  Iowa  192. 

ing  it  by  a  special  justification.     Smith  Louisiana,  —  Louisiana    Land,    etc., 

V.  Powers,  13  N.  H.  216.  Co.  v.  Gasquet,  45  La.  Ann.  759. 

2.  See  article  Pleas  at  Law,  vol.  16,  Maryland,  —  Storr  v,  James,  84  Md. 
p-  544-  282:  Manning  v.   Brown,  47  Md.  506; 

8.  Chitty's  Forms  (6th  ed.)  43.  Hamilton    v,    Windolf,    36    Md.   301; 

Sapposed  Grievances.  —  It  is  not  proper  Hunter  v.  Hatton,  4  Gill  (Md.)  115; 

in  trespass  vi  ct  armis  to  use  the  word  Baker  v,  Pearce,  4    Har.  &  M.  (Md.) 

"  grievances  "  in  the  plea  of  not  guilty,  502. 

though  it  should  be  used  in  case.     Ac-  Massachusetts,  —  Hastings  z,    Hast- 

cordingly,  in  jurisdictions  where  counts  ings,  no  Mass.  280;  Strout  v.  Berry,  7 

incase  and  vi  et  armis  may  be  joined  Mass.  385;    Monumoi  Great  Beach  v, 

in  the  same  declaration,  a  joint  plea  of  Rogers,  i  Mass.  159;  Gilbert  v,  Felton, 

833  Volume  XXI. 


Plea  or  Aaiw«.  TRESPASS,  Omeral  Issim. 

(2)  Mitigation  of  Damages,  —  Matters  which  go  merely  in 
extenuation  of  the  trespass  and  the  mitigation  of  damages,  and 
whose  effect  is  but  to  diminish  them,  need  not  be  pleaded,  but 
may  be  offered  in  evidence  under  the  general  issue.  Such  matters 
are  necessarily  incidental  to  or  intimately  connected  with  and 
inseparable  from  the  facts  constituting  the  ground  of  defense 
which  they  merely  serve  to  qualify  or  illustrate,  and  in  connec- 
tion with  which  they  are  always  admissible  in  evidence  as  a  part 
of  the  res  gestce,^ 

5  Gray  (Mass.)  406;  Stone  v,  Hubbard,  Vermont,  ~  Allen   v.    Parkhurst,  10 

17  Pick.  (Mass.)  217;    Lynch   v,  Ros-  Vi.  557;  Brainerd  v.  Burton,  5  Vl  97; 

seter,  6    Pick.   (Mass.)   419;    Rawson  Briggs  v.  Mason,  31  Vt.  433;  Strong  v. 

V,  Morse,  4  Pick.  (Mass.)  127;  Waters  Hobbs,  20  Vt.  185;  Austin  v,  Norris,  11 

V.  Lilley,  4  Pick.  (Mass.)  145;  Ward  v.  Vt.  38;  Wilcox  v,  Sherwin,  i  D.  Chip. 

Barlett,  12  Allen  (Mass.)  419.  (Vt.)  72. 

Michigan,  —  Solomon   v,    Grosbeck,  Washington,  —  Tacoma    Light,   etc., 

65  Mich.   540;   Sutherland  v,  Ingalls.  Co.  v,  Huson,  13  Wash.  124. 

63  Mich.  620;  Wolf  I'.  Holton.  61  Mich.  Wisconsin,  —  Nichols  v,  Webster,   i 

550;  Keyset  v,  Sutherland,  59  Mich.  455;  Chand.  (Wis.)  203. 

Kinney    v.    Service,    91     Mich.     629;  United  States,  —  Reynolds  v.  Baker, 

Osborn  v,  Lovell,  36  Mich.  246;  Raw-  4  Cranch  (C.  C.)  104. 

son  V.  Finlay,  27  Mich.  268.  England.  —  Milman    v.    Dolwell,     2 

New  Hampshire,  —  Perkins  v.  Towle,  Cam pb.  378;  W^eathrell  v,  Howard,  10 

43  N.  H.  220;  Fuller  v,  Rounceville,  29  Moo.  502;  Pearcy  v.  Waller,  6  C.  &  P. 

N.  H.  554;  Stow  v.  Scribner,  6N.  H.  24.  232,  25  E.  C.  L.  372. 

New  Jersey.  —  Todd   v,  Jackson,  26  Whor«  the  Act  in  Qnettlon  Was  in  Faet 

N.  J.  L.  525;  Bruch  t'.  Carter,  32  N.  J.  Done,    bul    the    defendant    wishes    to 

L.  554;  U.  S.   Pipe  Line  Co.  v.  Dela-  prove  that  he  was  a  passive  agent  in 

ware,   etc.,    R.   Co.,  62  N.  J.  L.   254;  the  hands  of  a  superior  power,  he  can 

Meeks  v.  Willard,  57  N.  J.  L.  22;  Cen-  offer  evidence  of  such  a  defense  under 

tral  R.  Co.  v,  Hetfield,  29  N.  J.  L.  206;  the  general  issue.     Gibbons  v.  Pepper, 

Oliver  v,  Phelps,  20  N.  J.  L.  180;  Car-  i  Ld.  Raym.  38. 

son  V,  Wilson,  ii  N.  J.  L.  43;  Shreeves  In  Pennsylyanla,  where  a  statement  in 

V.  Liveson,  2  N.  J.  L.  247;  Wilson  v,  trespass   includes  every  ingredient  of 

Clark,  4  N.  J.  L.  435;  Bruch  v.  Carter,  a  good  cause  of  action,  and  avers  them 

32  N.  J.  L.  554.  with  the  same  precision,  accuracy,  and 

New     York.  —  Ferris    v.    Brown,    3  completeness  that  are  necessary  in  a 

Barb.  (N.  Y.)  105;  Simpson  v.  Watrus,  common-law  declaration    in   trespass, 

3  Hill  (N.  Y.)  6iq:    Drake  v,   Barry-  the  defendant   may,  under  a  plea  of 

more,  14  Johns.  (N.  Y.)  166;    Butter-  the  general  issue,  offer  evidence  which 

worth  V.  Soper,  13  Johns.  (M.  Y)443;  would  have  been  admissible  under  a 

Demick  v.  Chapman,  11  Johns.  (N.  Y.)  special  plea,  and  the  plaintifif  may  pre- 

132;  Saunders  v.]|WiIson,  15  Wend.  (N.  sent  any  testimony  which  would  have 

Y.)  338.  been   relevant  and    competent   under 

Pennsylvania,  —  Chestnut  Hill,  etc.,  a  replication  and  traverse.  The  Pro- 
Turnpike  Co.  V.  f  iper,  77  Pa.  St.  432;  cedure  Act  of  May  25.  1887,  does  not 
Altemose  v.  Hufsmith,  45  Pa.  St.  change  the  rights  of  the  parties,  nor 
121;  Taylor  r.  Lyon  Lumber  Co.,  13  Pa.  the  rules  of  evidence  to  be  observed 
Co.  Ct.  235;  Fisher  v.  Paff,.  11  Pa.  in  establishing  those  rights,  but  affects 
Super.  Ct.  401:  Russell  v,  Shuster,  only  the  form  of  the  pleadings.  Fisher 
8  W.  &S.  (Pa.)3o8,  M'Brider.  Duncan,  v,  Paff,  11  Pa.  Super.  Ct.  401. 
I  Whart.  (Pa.)  269;  Rethline  v.  Oplin-  1.  Wasson  v,  Canfield,  6  Blackf. 
ger,  I  Northam.  Co.  Rep.  (Pa.)  395.'  (Ind.)  406;    Hamilton  v.   Windolf,   36 

Rhode  Island.  —  Smith  v,  Wilson,  21  Md.  301;  Vosburgh  v,  Welch.  11  Johns. 

R.  L  327;   Collier  v,  Jenks,   19  R.  L  (N.  Y.)  175;  Hendrix  v.  Trapp,  2  Rich. 

493.  L.  (S.  Car.)  93 ;  McGehee  v,  Shafer,  9 

South  Carolina,  —  Muldrow  v,  Jones,  Tex.  20. 

Rice  L.  (S.  Car.)  64;  Reed  v,  Stoney,  2  Matter  InsnAoient  as  7nstifLoation«  — 

Rich  L.  (S.  Car.)  401.  The  fact  that  matter  has  been  pleaded 
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(3)  Lawful  Autltority,  —  Under  a  plea  of  the  general  issue  the 
defendant  may  prove  that  he  acted  under  and  within  the  scope 
of  lawful  authority  and  that  the  act  was  done  in  a  proper 
manner.^ 

(4)  In  Trespass  to  Realty,  —  A  plea  of  not  guilty  in  an  action 
of  trespass  quare  clausum  f regit  at  common  law  puts  in  issue  not 
only  the  fact  of  the  trespass,  but  also  the  title  or  right  of  pos- 
session,* and  under  such  a  plea  the  defendant  may  give  in 
evidence  matter  that  would  be  applicable  to  a  plea  of  title,'  or 

in  justification  of  the  act  complained  path  of  the  highway,  and  the  plaintiff 
of  and  is  not  sufficient  to  sustain  that  was  an  adjoining  proprietor,  and  the 
plea  has  been  held  to  constitute  no  ob-  defendant  acted  under  the  authority 
jection  to  its  admission  in  mitigation  of  a  highway  surveyor,  the  defendant 
of  damages.  Wasson  v,  Canfield.  6  might  prove  that  he  did  the  acts  com- 
Blackf.  (Ind.)  406.  But  see  contra^  plained  of  under  the  authority  of  the 
Jenks  V.  Lansing  Lumber  Co.,  97  lo^a  highway  surveyor. 
342.  in  which  case  it  was  held  that  lyection  of  Passenger  from  Train  —  Be- 
where  matter  is  pleaded  in  justification,  fosal  to  Pay  Fare.  —  In  trespass  against 
and  is  not  good  as  pleaded,  it  is  not  a  railway  company  for  ejection  from  a 
admissible  in  mitigation  of  damages.  passenger  train,   the   defendant  may. 

Under  a  Notice  of  Defense  accompany-  under  the  general  issue,  introduce  in 

ing  the  general  issue,  evidence  offered  mitigation  of  damages,  in  the  absence 

in  justifieation  of  an   assault,  though  of  any  plea  of  justification,  evidence 

not  sufficient  as  a  justification,  may  be  tending  to  show  the  plaintiff's  refusal 

used   for    the   purpose    of  mitigating  to  pay  his  fare,  his  refusal  to  leave  the 

the  damages,  since  such  evidence  is  train,   and   resistance   to  an  effort   to 

admissible  for  that  purpose  under  the  remove  him.    Chicago,  etc..  R.  Co.  v, 

general  issue  without  notice,  and  the  Casazza,  83  111.  App.  421. 

fact  that  It  was  used  as  a  justification  Proof  of  Judgment  as  Authority.  —  lo 

is  no  reason  why  it  should  not  be  con-  trespass  for  mesne  profits  the  defendant 

sidered  by  the  jury  in  determining  the  may  prove  in  mitigation  of  damages 

damages.     Burke  v,  Melvin,  45  Conn,  that  he  entered  into  possession  of  the 

245:  Munson  v.  Mallory,  36  Conn.  172.  premises  by  virtue  of  a  judgment  in 

iiioense  or  Pomussion  to  do  the  acts  forcible  entry  and  detainer,  and  that 

complained  of  is  admissible  under  a  he  was  not  guilty  of  such  force  and 

plea  of  the  general  issue  in  mitigation  violence   as   merited   vindictive  dam- 

of  damages,   though    not    admissible  ages.     Buntin   v.  Ducfaane,  i   Blackf. 

in  bar  of  the   action  unless   pleaded.  (Ind.)  56. 

Hamilton    v,    Windolf,   36    Md.    301;  2.  Finch   v,   Alston,   2  Stew.  Sl   P. 

Hendrixv.  Trapp,  2Rich.  L.  (S.  Car.)93,  (Ala.)  83;  Uttendorffer  v,  Saegers,  50 

Property  in  Another.  —  Under  a  plea  Cal.  496:    Ebersol  v,  Trainor,  81  111. 

of   the   general   issue  in  an  action   of  App.  645 

trespass  ^^^^mVaj/^r/a/fV  the  defendant  8.  Ostrom  v.  Potter,  104  Mich.  115; 
may   show   in  mitigation   of  damages    Todd  v.  Jackson,  26  N.J.  L.  525:  U.  S. 

that   the   property   at  the  time  of  the  Pipe  Line  Co.  v,  Delaware,  etc..  R.  Co., 

taking  was  in  a  third  person,  and  that  62  N.  J.  L.  254;  Saunders  v.  Wilson, 

the   taking    was    under   such   circum-  15  Wend.  (N.  Y.)338;  Babcock  v.  Lamb, 

stances  as   not  to  render  the  plaintiff  i  Cow.  (N.  Y.)  238. 

liable  to  such  third  person  for  the  value  Entry  under  Anthority.  —  In  trespass 

thereof.     Anthony  v.  Gilbert,  4  Blackf.  quare    clausum    /regit    the    defendant 

(Ind.)  348.     See  also  Squire  v.  Hollen-  may  prove  under  the  general  issue  that 

beck.  9  Pick.  (Mass.)  551.  the  freehold  was  in  a  third  person  and 

1.  Munson  v,  Mallory,  36  Conn.  172,  that  his  entry  was  under  the  authority 
holding  that  under  a  plea  of  the  gen-  of  the  owner.  Gronour  v.  Daniels,  7 
eral  issue  in  an  action  of  trespass  quare  Blackf.  (Ind.)  108. 
clausum  f regit,  where  the  locus  in  quo  Under  a  Notice  of  "Defense  on  War- 
was  a  highway  and  the  act  complained  rant'*  and  a  plea  of  not  guilty  in  tres- 
of  as  a  trespass  was  committed  in  re-  pass  quare  clausum  fregit^  a  defendant 
pairing    and    widening    the    traveled  may  show  title    without    pleading    it 
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matter  that  v«rould  be  applicable  to  a  plea  of  liberum  tenenientum 
in  himself  or  in  a  person  under  whose  order  he  did  the  alleged 
acts  of  trespass,*  or  he  may  show  a  right  of  possession  in  himself.* 
Whsre  th«  Common  Law  Has  Boon  Modiflod  by  statute  or  by  rules  of 
court  made  under  statutory  powers  or  under  codes  of  procedure, 
the  general  issue  operates  as  a  denial  that  the  defendant  com- 
mitted the  trespass  alleged  in  the  place  mentioned,  but  does  not 
deny  the  plaintiff's  possession  or  right  of  possession  in  the  locus 
in  quo,  and  if  the  defendant  intends  to  deny  this  he  must  traverse 
specially  the  allegations  of  the  declaration  or  complaint.' 

specially.    Pancoast  v.  Barry,  I  Cranch  denied,  must  be  traversed  specially." 

(C.  C.)  176.  I  Chitty  on   Pleading  (i6th  Am.  ed.) 

1.  Dean  v.  Fail,  8  Port.  (Ala.)  491;  756.  See  also  Meeks  v.  Willard,  57  N. 
Manning  v.  Brown,  47  Md.  506;  Van  J.  L.  22;  Carroll  v,  Rigney,  15  R.  I.  81. 
Baskirk  v.  Irving,  7  Cow.  (N.  Y.)35;  In  Mississippi  a  plea  of  not  guilty 
Tuthill  'J,  Clark,  11  Wend.  (N.  Y.)  642;  does  not  admit  in  trespass  quart  clau- 
Fisher  v.  Morris,  5  Whart.  (Pa.)  358;  sum  the  possession,  or  in  trespass  de 
Hext  V.  Jarrell,  3  Strobh.  L.  (S.  Car.)  bonis  the  property,  in  the  plaintiff. 
172;  Dodd  V.  Kyffin,  7  T.  R.  350;  Alliance  Trust  Co.  v.  Netlleton  Hard- 
Argent  V.  Durrant,  8  T.  R.  403;  Deris-  wood  Co.,  74  Miss.  584,  holding  that 
ley  V,  Neville,  i  Leon.  301;  Bartholo-  the  English  Hilary  Rules  were  never 
mew  V,  Ireland,  Andr.  108;  Garr  v,  adopted  in  that  state. 
Fletcher,  2  Stark.  71,  3  E.  C.  L.  321;  Pleading  Tenaaey  Beqnired.  —  A  ten- 
Chambers  V.  Donaldson,  ii  East  72.  ancy  by  virtue  of  which  the  owner  of 
But  see  Emerson  v.  Sturgeon,  18  Mo.  real  estate  is  deprived  of  the  exclusive 
170,  wherein  it  seems  to  have  been  right  of  possession  of  the  land  on 
doubted  whether  at  common  law  a  de-  which  a  trespass  is  alleged  to  have 
fense  of  liberum  Unementum  could  be  been  committed  must  be  specially 
shown  under  the  general  issue.  pleaded  in  order  to  enable  a  lessor  to 

Liberum  Tenementmn  May  Be  Specially  avail  himself  of  the  defense  by  reason 

Pleaded  notwithstanding  the  fact  that  of  the  fact  that  the  locus  in  quo  was  in 

it  may    be  shown  under  the  general  the  possession  of  his  tenant.     Nafe  v, 

issue,  and  in  this  respect  it  resembles  Hudson,  19  Tex.  Civ.  A  pp.  381. 

a   release  or   payment,    which   is  ad-  In  Ififthigaii  a   plea  of  the  general 

missibleon  non  assumpsit,  and  may  be  issue  is  not  a  denial  of  title  where  title 

specially  pleaded.     Fisher  v.  Morris,  5  is  declared  upon  in  actions  quare  clau- 

Whart.  (Pa.)  358.  sum.     If  the  defendants  desire  to  raise 

As  to  pleading  liberum  tenemenium,  the  question  of  title  they  can  do  so  only 

see  infra,  VII.  3.  a,  (2)  Liberum  Tene^  by  proper  notice  under  the  plea  of  the 

mentum,  general  issue.     Ostrom  v.  Potter,  104 

8.  Sage  ».  Keesecker,  i  Morr.  (Iowa)  Mich.    115;  Keyser  v,  Sutherland,   59 

338;  Hyatt  V,  Wood,  4  Johns.  (N.  Y.)  Mich.  465;  Walters  v,  Tefft,  57  Mich. 

150;  Saunders  r.  Wilson,  15  Wend.  (N.  391;  Vandoozer  v.  Dayton,  45   Mich. 

Y.)  338:    Babcock  r.   Lamb,   i   Cow.  247;  Druse  v.  Wheeler,  22  Mich.  445. 

(N.  Y.)  238.  Eyidenoeof  Poeieition.  —  In  Massachu^ 

8.  Ostrom  v.  Potter,  104  Mich.  115;  setts,    under    statutes    providing    that 

Carter  v,  Wallace,  2  Tex.  206;  Nafe  r.  where  the  defendant  pleads  the  general 

Hudson,  19  Tex.  Civ.  App.  381;  Whit-  issue  he  may  not  offer  any  evidence 

fington  V,  Boxall,  5  Q.  B.  139,  48  E.  C.  that  may  bring  the  title  to  real  estate 

L.   139;  Jones   v.   Chapman,   18   L.   J.  in  question,  it  has  been  held  that  the 

Exch.  456.  defendant  cannot  give  evidence   that 

Under  the  English  Hilary  Bnlee,  "in  the    plaintiff    was  not  in  possession, 

actions  of  trespass  quare cUtusum  /regit  Stone  v.  Hubbard,  17  Pick.  (Mass.)  217; 

the  plea  of  not  guilty  shall  operate  as  Lynch  v.  Rosseter,  6  Pick.  (Mass.)  419. 

a  denial  that  the  defendant  committed  In   New    York,    under    similar   pro- 

the  trespass  alleged  in  the  place  men-  visions,  it  has  been  decided  that  the 

tioned,  but  not  as  a  denial  of  the  plain-  question  of  actual  possession  is  not  one 

tiff's  possession,  or  right  of  possession  of  title  under  the  statutes,  and  accord- 

of  that  place,  which,  if  intended  to  be  ingly  when  the  plaintiff  adduces  evi- 
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(5)  In  Trespass  to  Personalty.  —  in  Aetiom  of  TraspMs  da  Bonii  Aipor- 
utii  at  common  law  a  plea  of  the  general  issue  puts  in  issue  the 
plaintiff's  property  and  also  the  fact  of  the  taking;^  but  in  some 
jurisdictions  this  plea  operates  only  as  a  denial  that  the  defend- 
ant committed  the  trespass  alleged  by  taking  or  damaging  the 
goods  mentioned,  and  does  not  deny  the  plaintiff's  property 
therein.* 

In  Other  Treepasiee  to  Personal  Proper^  the  plea  of  not  guilty  is  a 
direct  denial  of  the  commission  of  the  act  alleged,  both  at  com- 
mon law  and  under  codes  and  practice  acts.' 

(6)  In  Trespass  to  the  Person.  —  In  trespass  to  the  person  the 

dence  to  show  possession  the  defend-  sion,  of  the  plaintiff.  By  so  doing  he 
ant  is  entitled  to  give  counter  evidence  is  presumed  to  be  a  trespasser;  and  if 
to  prove  possession  in  himself.  Fre-  he  has  any  matter  of  justification 
donia,  etc..  Plank  Road  Co.  v.  Wait,  he  must  put  it  upon  the  record.  The 
27  Barb.  (Nf.  Y.)  214;  Ehle  v.  Quacken-  plea  of  not  guilty  only  denies  the  act 
boss,  6  Hill  (N.  Y.)  537.  done  and  the  plaintiff's  title  to  the  sub- 
In  Rhode  Island  the  rule  is  in  accord*  ject  of  the  trespass.'* 
aoce  with  the  decisions  of  New  York.  9.  Carter  v,  Wallace.  2  Tex.  906. 
Carroll  v.  Rigney,  15  R.  I.  81.  In  Trespass  De  Bonis  Asportatii  the 
1.  Badkin  v.  Puwell,  2  Cowp.  476.  plea  of  not  guilty  does  not  put  in  issue 
What  May  Be  Shown  under  ITot  CKiilty.  the  question  of  the  right  of  property, 
—  At  common  law,  in  an  action  of  tres-  but  merely  the  taking.  Harris  v. 
pass  to  personal  property  the  plea  of  Miner,  28  III.  135. 
not  guilty  is  proper  if  the  plaintiff  had  Under  fhe  English  Hilary  Bnlee,  "  in 
no  property  in  the  goods,  or  if  the  de-  actions  of  trespass  de  bonis  asportatis 
fendant  was  not  guilty  of  the  taking,  the  plea  of  not  guilty  shall  operate  as  a 
So,  if  he  did  take  the  goods,  but  they  denial  of  the  defendant  having  corn- 
did  not  belong  to  the  plaintiff,  the  plea  mitted  the  trespass  alleged  by  uking  or 
of  the  general  issue  is  proper.  Dyson  damaging  the  goods  mentioned,  but 
V,  Ream,  9  Iowa  51.  not  of  the  plaintiff's  property  therein." 
Title  in  Third  Person. —  Und^r  the  i  Chitty  on  Pleading  (i6tb  Am.  ed.) 
general  issue  the  defendant  may  ad-  756.  See  also  Outcalt  v.  Durling,  25 
duce  evidence  in  defense  or  bar  of  the  N.  J.  L.  443. 

action  that  the  property  taken  belonged  Goods  TiJun  onder  Procees.  —  In  Colo^ 

to  a  third  person,  and  that  the  defend-  rado  a  defense  that  goods  were  taken 

ant  acted  under  authority  derived  from  under  attachment  against  a  third  per- 

him.     Anthony  v,   Gilbert,   4   Blackf.  son  alleged  to   be   the  owner  is   not 

(Ind.)  348.  admissible   under   the   general   issue. 

Jnstifloation. —  In  Milman  v.  Dolwell,  Deitsch  v.  Wiggins,  i  Colo.  299. 
2  Campb.  378,  which  was  an  action  of  General  Beidal  Eqnivident  to  Vet 
trespass  for  cutting  the  plaintiff's  Onilty. —  In  Wisconsin  in  an  action  of 
barges  from  their  moorings,  the  de-  trespass  <// ^^mij  ajr/^r^a/iV  a  general  de- 
fendant offered  to  prove  that  if  he  had  nial  is  tantamount  to  the  general  issue 
not  interfered,  the  barges  would  most  of  not  guilty,  and  proof  that  the  plain- 
probably  have  been  destroyed,  as  they  tiff  was  in  possession  of  the  property 
were  in  imminent  danger  from  ice;  when  taken  is  prima  facie  evidence 
that  he  did  what  was  most  for  the  of  his  title  thereto,  which  cannot  be 
plaintiff's  advantage,  and  that  he  had  questioned  by  the  defendant.  Kemp  v. 
been  employed  by  the  plaintiff  gen-  Seely,  47  Wis.  687. 
erally  to  take  charge  of  the  barges.  Title  or  Bight  of  Possession  in  Third 
But  Lord  Ellenborough  said:  *'  These  Person.—  In  Iowa  right  of  possession 
facts  should  have  been  specially  or  title  in  a  third  person  cannot  be 
pleaded.  I  cannot  admit  evidence  of  given  in  evidence  under  an  answer 
them  under  the  plea  of  not  guilty,  denying  the  trespass  as  charged.  Pat- 
*  *  *  The  defendant  allows  that  terson  v.  Clark,  20  Iowa  429. 
he  intermeddled  with  goods  which  8.  i  Chitty  on  Pleading  (i6th  Am. 
were  the  property,  and  in  the  posses-  ed.)  534,  536. 
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plea  of  not  guilty  operates  as  a  direct  denial  of  the  doing  of  the 
act  alleged,  and  this  rule  of  the  common  law  was  not  altered  by 
the  Hilary  Rules.  ^ 
3.  Special  Defenaes  —  a.  Where  Necessary  or  Appropriate 

—  ( I )  In  GeneraL  —  Where  the  Aet  Complained  of  Would  Prima  Fade  Appear 
to  Be  Treepais,  any  matter  of  justification  or  excuse,  or  acts  done  by 
virtue  of  a  warrant  or  authority,  must  in  general  be  specially 
pleaded  in  order  to  prevent  surprise  of  the  plaintiff  at  the  trial.* 
But  the  defendant  is  not  bound  to  justify  where  he  does  not 
prima  facie  appear  to  be  a  trespasser.'     Thus,  son  assault  demesne, 

1.  I  Chitty  on  Pleading;  (i6lh  Am.  man,   ii  Johns.  (N.  Y.)  132;  Root  v. 

ed  )  535,  536.  Chandler,    10     Wend.     (N.    Y.)     110; 

OflLelal  Aet. —  Under  a  plea  of  the  Saunders  v.  Wilson,  15  Wend.  (N.  Y.) 

general  issue  evidence  in  disproof  of  338. 

the  trespass  may  be  offered.     Thus,  in  Pennsylvania,  —  Aiken  v,  Steirart,  63 

an  action  for  false  imprisonment  the  Pa.  Si.  30. 

defendant    may  show   that  the  com-  Rhode  Island,  —  Collier  v.  Jenks,  19 

plaint  was  made  before  him  as  a  magis-  R.  I.  493. 

trate  and  that  his  causing  the  plaintiff  South  Carolina,  —  Riley  v,  Denny,  2 

to   be    arrested   was    an    official    act.  Rich.    L.   (S.   Car.)   539;    Bagwell    v, 

Bailey  v,  Wiggins,  5  Harr.  (Del.)  462.  Jamison,  Cheves  L.  (S.  Car.)  249. 

ProYOoation  of  Assault  and  Battery.  —  Tennessee.  —  Simpson  v.  Markwood, 

Where    the    defendant    is    absolutely  6  Baxt.  (Tenn.)  340;  Peck  v,  Goss,  6 

blameless,  he  may,  under  a  plea  of  not  Heisk.  (Tenn.)  108;  Hart  v,  Reynolds, 

guilty,  show  that  the  plaintiff  provoked  i  Heisk.  (Tenn.)  208. 

an  assault  and  entered  voluntarily  info  Texas.  —  Carter  v.  Wallace,  2  Tex. 

a  fight.     Phillips  v.  Kelly,  29  Ala.  628.  206. 

3.  Alabama.  —  Finch    v.    Alston,    2  Vermont,  —  Richardson  v.  Stockwell, 

Stew.  &  P.  (Ala.)  83.  cited  in   Briggs  v.  Mason,  31  Vt.  439; 

Colorado,  —  Deitsch    v.    Wiggins,    i  Strong  v,  Hobbs,  20  Vt.  185;  Walker  v, 

Colo.  299.  Hitchcock,   19  Vt.  634;  Allen  v,  Park- 

Delaware,  —  Bailey    v,    Wiggins,    5  hurst,  10  Vt.  557. 

Harr.   (Del.)  462;    Coe   v,    English,   6  United    States, — Martin     v,     Clark, 

Houst.  (Del.)  456.  Hempsi.  (U.  S.)  259. 

Georgia,  —  Kerwich  v.  Steelman,  44  England,  —  Milman     v,    Dolwell,    2 

Ga.  197:  Johnston  v,  Riley,  13  Ga.  97.  Campb.   378;  Hawkins    v,    Wallis,    2 

Illinois,  —  Chicago,    etc.,  R.    Co.    v,  Wils.  C.  PI.  173. 

Casazza,   83   111.   App.  421 :  Olsen   v.  See  also  article  Pleas  at  Law,  vol. 

Upsahl,  69  111.  273;  Sturman  v.  Colon,  16,  p.  548. 

48  111.463:  Case  V,  Hall,  21  111.  632;  Jostlfloation  —  Diltinotion  Between  Yi 

Comstock   V.   Oderman,    18   III.   App.  et  Amiii  and  Case. — There  is  an  essen- 

326;    Blanchard   v,    Burbank,    16    111.  tial  diffeience  between  an  action  vf // 

App.  375:  Bryan  v.  Bates,  15  111.  87;  armis  and  an  action  on  the  case  with 

Cook  V,  Miller,  11  111.  610.  respect  to  the  pleading  of  matters  in 

Indiana, — Johnson   v,   Caddington,  excuse   or    justification.     The   first  is 

35  In d.  43.  stricti  juris,,   and   such   matters  must 

Iowa, — Jenks   v,    Lansing  Lumber  be  pleaded   specially.     The    latter    is 

Co.,  97  Iowa  342.  founded  in  the  justice  and  equity  of 

Kentucky,  —  Smith    v,    Hancock,    4  the  case,  for  whatever  may  inequity 

Bibb  (Kv.)  222.  and  conscience,  according  to  existing 

Neiv  Jersey,  —  U.  S  Pipe  Line  Co.  v,  circumstances,     preclude   the  plaintiff 

Delaware,  etc.,  R.  Co.,  62  N.  J.  L.  254;  from  recovery  may  in  an  action  on  the 

Bruch  V,  Carter,  32  N.  J.  L.  554;  Car-  case  be  given  in  excuse  by  the  defend- 

son  V,  Wilson,  11  N.  J.  L.  43.  ant  under  the  general  issue,   because 

New  York,  —  Van  Buskirk  v,  Irving,  the  plaintiff  must  recover  on  the  justice 

7  Cow.  (N.  Y.)  35;  Babcock  v.  Lamb,  i  and  conscience  of  his  case,  and  on  that 

Cow.  (N.  Y.)  238;  Newberry  v.  Lee,  3  only.     Plowman   v,   Foster,  6  Coldw. 

Hill  (N.  Y.)  523;  Simpson  v,  Watrus,  (Tenn.)  52. 

3  Hill  (N.  Y.)  619;  Demick  :;.  Chap.  8.  Crookshank  v,  Kellogg,  8  Blackf. 
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moderate  correction,  molliter  manus  imposuii  to  preserve  the 
peace,  and  justincation  that  the  act  was  done  to  preserve  prop- 
ert}'  must  be  specially  pleaded.^ 

ninitratioas.  —  Among  the  matters  that  must  be  specially  pleaded 
in  order  that  they  may  be  insisted  on  as  a  defense  are  justi- 
fication under  process  of  law,*  a  justification  under  military 
authority,'  a  former  recovery  and  res  judicata^^  accord  and 
satisfaction,^  arbitration  and  award,*  and  the  statute  of  limita- 
tions.'' So  leave,  license,  or  easements  must,  to  be  admissible 
in  evidence,  unless  by  consent,  at  common  law  as  well  as  under 
the  code,  be  specially  pleaded,  and  consent  will  not  be  presumed 
unless  facts  tend  to  show  it.^ 

(Ind.)  256;  Rawson  v,  Morse,  4  Pick,  the  close  for  a  time  constituting  a  bar 

(Mass.)  127;  Badlcin  v.  Powell,  2  Cowp.  under  tlie  statute.     Heiibron  v.  Hein- 

478.  len,  72  Cal.  371. 

1.  Baldwin  v.  Hayden,  6  Conn.  453;  A  Bight  by  PNterlption  to  divert  part 

Robinson  v,  Hawkins,  4  T.  B.   Mon.  of  a  stream  must  be  pleaded.     Whel- 

(K7.)   134;    Ford   V.    Loflran,   2   A.    K.  stone  v.  Bowser,  29  Pa.  St.  59. 

Marsh.  (Ky.)  325;  M*IIvoy  v.  Cochran,  %,  Alabama, — Finch    v.    Alston,    a 

3  A.  K.  Marsh.  (Ky.)  271;  Hannen  v.  Stew.  &  F.  (Ala.)  83. 

Edes,  15  Mass.  347;  Sampson  v.  Henry,  Indiana,  — Chase   v.    Long,  44  Ind. 

II  Pick.  (Mass.)  379;  Wheeler  z^.  Whit-  437;  Snowden   v,    Wilas,    iq   Ind.    10; 

ney,  59  N.  H.  197;  Hyatt  v.  Wood,  3  Gronour  v,    Daniels,  7    Blackf.  (Ind.) 

Johns.  (N.  Y.)  239;  Gregory  v.  Hill,  8  108.  Crabs  v,  Fetick,  7  Blackf.  (Ind.) 

T.  R.  299:  Weaver  v.  Bush,  8  T.  R.  78.  373. 

Where  the  Defendant  Did  the  Aot  at  the  Maryland,  —  Hamilton    v,   Windolf, 

Iteqnett  of  the  Plaintiff;  or  where  the  in.  36  Md.  301;  Gibson  v.  Kephart,  3  Har. 

jury  was  occasioned  by  the  plaintiff's  &  J.  (Md.)  439. 

own  default,  these  matters  of  defense  Massachusetts,  —  Spear  v,  Bicknell,  5 

must  be  specially  pleaded.     Finch  7/.  Mass.    125:  HoUenbeck  v,    Rowley,   8 

Alston,  2  Stew.  &  P.  (Ala.)  83;  Milman  Allen  (Mass.)  473;  Ruggles  v.  Lesure, 

V,  Dolwell,  2  Campb.  378.  24  Pick.  (Mass.)  187;  Waters  v,  Lilley, 

8.  Olsen  v.  Upsahl.  69  111.  273;  Allen  4  Pick.  (Mass.)  148;  Strout  v.  Berry,  7 

V.  Parkhurst,  10  Vt.  557.  Mass.  385. 

3.  Trammell  v,  Bassett,  24  Ark.  Michigan,  —  Senecal  v,  Labadie,  42 
499;    Merritt   v,    Nashville,    5  Coldw.  Mich.  126. 

(Tenn.)  95.  New  Jersey,  —  Hetfield  v.  Central  R. 

4.  Hahn  v,  Ritter,  12  III.  80;  Wasson    Co.,  29  N.  J.  L.  571. 

V,  Canfield,  6  Blackf.  (Ind.)  406;  Coles  Pennsylvania,  — Aiken  v.  Stewart,  63 

V,  Carter,  6  Cow.  (N.Y.)  691.  Pa.  St.  30:  Stambaugh  v,  Hollabaugh, 

6.  Hubbert  V.  Collier,  6  Ala.  269;  Ken-  10  S.  ft  R.  (Pa.)  357. 

yon  V.  Sutherland.  8  111.  99.  South  Carolina,  —  Hendrix  v,  Trapp, 

A  Plea  of  Aooord  Withont  SatisCsetion  is  2  Rich.  L.  (S.  Car.)  93. 

not  a  good  plea.     Goff  v.  Mulholland,  Vermont,  —  Child   v,   Allen,    33    Vi. 

28  Mo.  397.  476;  Hill  V,  Morcy,  26  Vt.  178;  Sawyer 

6.  Hubbert  v.  Collier,  6  Ala.  269,  in  v,  Newland,  9  Vt.  383. 

which  case  it  was  held  that  arbitration  England,  —  Hawkins    v,    Wallis,    2 

and  award  cannot  be  shown  under  a  Wils.  C.  PI.  173. 

plea  of  accord  and  satisfaction.  LioenBet  to  Enter  a  Close  must,  in  tres- 

7.  Atlantic,  etc..  R.  Co.  v.  Fuller.  48  pass  quare  clausum  f regit y  be  specially 
Ga.  423.  And  see  generally  article  pleaded,  Quillen  v.  Betts,  i  Penn. 
Limitations,  vol.  13,  p.  176.  (Del.)    53:    HoUenbeck  v.   Rowley,   8 

In  Califomia  a  defendant  in  trespass  Allen  (Mass.)  473;  Gambling  v.  Prince, 
qtiare  clausum  where  the  point  in  con-  2  Nott  &  M.  (S.  Car.)  138;  Sawyer  v, 
troversy  is  possession  and  not  title  to  Newland,  9  Vt.  383,  or  special  notice  of 
the  property  may.  without  specially  defense  must  be  given,  Senecal  v.  La- 
pleading  the  statute  of  limitations,  badie,  42  Mich.  126:  Hopkins  r.  Briggs, 
give  evidence  of  his  own  occupation  of  41  Mich.  175;  Vanderkarr  v,  Thompson, 
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(2)  Liberum  Tenementum,  —  At  common  law  the  defendant 
may  plead  in  bar  of  the  action  that  the  close  on  which  the  alleged 
act  of  trespass  was  committed  was  his  own  close,  soil,  and  free- 
hold, or  that  it  was  that  of  another  under  whose  order  in  the 
premises  he  acted.  Such  a  plea  is  calle^  the  common  bar  or 
liberum  tenemenium.  ^ 

9  Mich.  82.     But  eomtare  Cox  v.  Dove,  pleaded  that  the  allegatioas  as  to  the 

I  Man.  (N.  Car.)  43-  extent  of  the  right  are  capable  of  be- 

Title  in  Third  Ponon.  —  Where  a  de-  ing  construed  distributively,  they  shall 

fendant  would  avail  himself  of  title  in  be  taken  distributively.*'     i  Chitty  on 

a  third  person  he  must  specially  plead  Pleading  (i6th  Am.  ed.)  756. 

an   entry   by   authority  of  such  third  1.  Ft.    Dearborn   Lodge   No.  214  v. 

person  and  prove  it,  for  the  command  Klein,  115  111.  177;  Yeaies  v,  Allin,  a 

is   traversable.     Stambaugh  c.   Holla*  Dana  (Ky.)  134;  Crockett  v.  Lash  brook, 

baugh,  10  S.  &  R.  (Pa.)  337.  5  T.  B.   Mon.  (Ky.)  530;  Manning  v. 

Public  or  Private Sighu of  Way  must  be  Brown,  47  Md.  506;  Mayhew  v.  Ford, 

specially  pleaded.     Babcock  v.  Lamb,  61  N.  T.  L.  532;  Collet  v,  Flinn.  5  Cow. 

I  Cow.  (N.  Y.)  238;  Saunders  V.  Wilson,  (N.  Y.)  466;  Shank  v.  Cross,  9  Wend. 

15  Wend.  (N.  Y.)  338.  (N.  Y.)  160. 

Sight  of  Entry.  —  Where  the  defend-  As  to  giving  evidence  under  the  gen 

ants  have  a  right  of  entry  on  the  locus  eral  issue  of  matter  that  may  be  con- 

in  quo  it  must  be  pleaded  in  justifica-  tained   in   a   plea  of  liberis  tenementi^ 

tion.     Razzo  v.  Varni,  (Cal    1889)  21  see  sufra^  VII.  2.  b,  (4)  Jn  Trespass  to 

Pac.  Rep.  762.  Realty, 

EngUsli  Hilary  Billet  —  Right  of  Way.  ITotioe  under  Oeneral  Iwiie.  ~  In  Wis- 

—  Under   the    English   Hilary   Rules,  consin^  by  statute,  a  notice  under  the 

*' where,  in  an  action  of  trespass  ^Mar^  general  issue  is  used   instead  of   the 

clausum  fregit^  the  defendant  pleads  a  special    plea.     Williams  v.  Holmes,  2 

right  of  way  with  carriages  and  cattle  Wis.  129. 

and  on  foot  in  the  same  plea,  and  issue  Tho  Beaaon  that  a   plea  of  liberum 

is  taken  thereon,  the  plea  shall  betaken  tenementum  has  uniformly  in  England, 

distributively;    and  if  a  right  of  way  and  almost  by  an  unbroken  current  of 

with  cattle,  or  on  foot  only,  shall  be  authority  in  the  United  Slates,   been 

found  by  the  jury,  a  verdict  shall  pass  held  a  good  plea  to  an  action  of  tres- 

for  the  defendant  in  respect  of  such  of  pass  to  realty  is  because  trespass  vi  et 

the  trespasses  proved  as  shall  be  justi-  armis  does  not   lie  except  for  an  in- 

fied  by  the  right  of  way  so  found;  and  jury  to  the  possession,  and  by  plead- 

for  the  plaintiff  in  respect  of  such  of  ing  liberum  tenementum  the  plaintiff  is 

the  trespasses  as  shall  not  be  so  justi-  either  compelled  to  show  how  he  has  a 

fied.'*     T  Chitty  on  Pleading  (i6th  Am.  possession  in  himself  consistently  with 

ed.)  756.  the  freehold  being  in  another,  or  must 

Common  of  Pasture. — "Where,    in  traverse  the  title  set   up  in  the  plea, 

an   action   of    trespass    quare  clausum  Ft.  Dearborn  Lodge  No.  214  v.  Klein, 

fregit^  the  defendant  pleads  a  right  of  115  III.  177. 

common  of  pasture  for  divers  kinds  of  Extent  of  Plea.  —  The  defendant  may 
cattle,  ex gr,  horses,  sheep,  oxen,  and  plead  liberum  tenementum  not  only 
cows,  and  issue  is  taken  thereon,  if  a  in  himself,  and  thereby  prevent  a  re- 
right  of  common  for  some  paiticular  covery,  but  likewise  in  another  with 
kind  of  commonable  cattle  only  be  whom  he  is  in  privity.  And  some  au- 
found  by  the  jury,  a  verdict  shall  pass  thorities  go  so  far  as  to  say  that  he 
for  the  defendant  in  respect  of  such  of  may  avail  himself  of  this  plea  as  a  bar 
the  trespasses  proved  as  shall  be  justi-  to  the  plaintiff's  possessory  right  by 
fied  by  the  right  of  common  so  found;  procuring  the  authority  of  the  owner 
and  foi  the  plaintiff  in  respect  of  the  of  the  freehold.  Jones  v.  Water  Lot 
trespasses  which  shall  not  be  so  justi-  Co.,  18  Ga.  539. 

fied."     I  Chitty  on  Pleading  (i6th  Am.  The  plea  of  liberum  tenementum  or 

ed.)  756.  the  common  bar  is  not  a  stri.ct  bar  to 

Similar  Pleas,  —  **  In  all  actions  in  trespass  quare  clausum^  for  it  is  obvl- 

which  such  right  of  way  or  common  as  ously  consistent  with  the  right  of  pos- 

aforesaid,  or  other  similar  right,  is  so  session  in  the  plaintiff  or  in  the  third 
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TTm  of  Ploa.  —  Where  the  defendant  desires  more  particularity  in 
the  description  of  the  close  in  which  the  alleged  act  of  trespass 
was  committed  than  is  given  in  the  declaration,  it  is  customary 
to  adopt  this  plea  in  order  to  compel  the  plaintiff  to  assign  the 
place  with  greater  precision.  *  So  the  plea  is  proper  where  the 
defendant  is  desirous  of  setting  up  a  right  of  possession  in  another 
than  the  plaintiff,  by  way  of  justification  for  the  breach  and  entry 
of  the  close  and  acts  done  thereon,*  or  where  the  object  of  the 
defendant  is  to  compel  the  plaintiff  to  state  his  title  specially 
upon  the  record,  or  to  admit  some  part  of  the  defendant's  title, 
or  of  the  party  under  whom  he  justifies.*  A  plea  of  liberum 
tenementum  Is  peculiar  in  that  it  forms  an  exception  to  the  gen- 
eral rule  that  a  party  must  show  a  precise  title.* 

The  Effect  of  Pleading  Liberam  Tenementum  is  to  confess  that  the  plain- 

tiflf  had  possession  of  the  close  named  generally  at  the  time  of  the 
acts  complained  of,  and  that  such  acts  were  committed  by  the 
defendant  as  set  forth,  but  to  avoid  the  trespass  by  averring  a 
right  to  enter  and  act  as  alleged;*  and  where  issue  is  joined  on 

person.     Phillips  v,   Kent,  23  N.  J.  L.  4.  i  Chitty  on  Pleading  (i6th    Am. 

155  ed.)  539. 

Where  Aotion  Is  Transitory.  —  Where  6.  See  cases  referred  10  in  the  pre- 

tbe  plaintiff  grounds  only  for  the  in-  ceding  notes. 

jury  of  the  cutting  and  carrying  away  The  Plea  Does  Not  Deny  the  Allegations 

trees  upon  his  close,  and  not  for  an  in-  of  the  plaintiff,  and  does  nek  put  them 

jury  to  his  soil  or  freehold,  the  action  in  issue,  but  sets  up  a  new  and  distinct 

is  transitory  and  not  local,  and  a  sim-  ground  of  defense,  upon  which,  if  issue 

pie  plea  of  liberum  tenementum  is  not  be  taken  by  the  plaintiff,  this  plea  alone 

applicable.     Shank  v.  Cross,  9  Wend,  throws  on  the  defendant  the  burden  of 

(N.  Y.)  160.  proof.    Fisher  r/.  Morris,  5  Whart.  (Pa.) 

In  Kissonrl,  by  statute,  liberum  iene-  358. 

mentum  may  not  be  pleaded,  but  evi.  A  Plea  of  Liberum  Tenementum  Asserts 

dence  thereof  may  be  givren  under  a  a    Freehold    in    the   defendant   with   a 

plea  of  the  general  issue.     Emerson  v,  right  to  immediate  possession  asagainst 

Sturgeon,  18  Mo.  170.  the  plaintiff,  but  admits  a  possession 

In  Tennessee  the  statutes  respecting  in  the  latter  that  would  enable  him  to 
forcible  entry  and  detainer  do  not  maintain  vi  et  armis  against  a  wrong- 
affect  a  defendant's  right  at  common  doer.  Ft.  Dearborn  Lodge  No.  214  v, 
law  to  plead  liberum  tenementum  in  an  Klein,  115  III.  177;  Ryan  v.  Clatk,  14 
action  of  trespass  quare  clausum  f regit,  Q.  B.  71,  63  E.  C.  L.  71. 
Roberts  z/.  Tar\rer,  i  Lea  (Tenn.)  441.  Libemm  Tenementnm  Asserts  a  right  of 

1.  Dean  v.  Fail,  8  Port.  (Ala.)  491;  ImmediatePossessionasagiinsl  any  other 
Stevens  v.  Whistler,  11  East  51.  freehold;  not  merely  a  freehold  inter- 

2.  Tison  V.  Broward,  17  Fla.  465;  Ft.  est,  but  a  present  freehold.  Hunter  r. 
Dearborn  Lodge  No.  214  v.  Klein,  115  Hatton,  4  Gill  (Md.)  115,  Thompsons. 
III.  177;  Keener  v.  Kauffman,  16  Md  Hardinge,  i  C.  B.  940,  50  E.  C.  L.  940. 
296;  Hunter  v.  Hatton,  4  Gill  (Md.)  Insufficiency  of  General  Issue — Injury 
125;  Fisher  v.  Morris,  5  Whan.  (Pa.)  to  Personalty. — Although  in  general 
358;  Hext  V.  Jarrell,  2  Strobh.  L.  (S.  liberum  tenementum  may  be  given  in 
Car.)  172:  Singleton  v.  Millet,  i  Nott  &  evidence  under  the  general  issue  of 
M.  (S.  Car.)  355;  Caruth  v.  Allen,  2  not  guilty,  yet  if  the  defendant,  in  tak- 
McCord  L.  (S.  Car.)  226;  Thompson  v.  ing  possession  of  his  close,  has  neces- 
Hardinge,  i  C.  B.  940,  50  E.  C.  L.  940;  sarily  injured  and  destroyed  or  removed 
Ryan  v,  Clark,  14  Q.  B.  71.  68  E.  C.  L.  the  property  of  the  plaintiff,  it  is 
71;  Brest  v.  Lever,  7  M.  &  W.  593.  proper    to    plead    liberum   tenementum 

3.  I  Chitty  on  Pleading  (i6th  Am.  justifying  such  acts  as  to  the  person- 
nel') 539*  ''^'^y>  ^"^  ^  ^\^2l  of  the  general  issue  is 
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such  a  plea  the  plaintiff  may  prove  a  trespass  in  any  part  of  the 
close  named  or  described,  and  the  defendant  may  prove  a  justi- 
fication in  respect  to  that  part  of  the  close  named  or  described 
upon  which  the  alleged  acts  were  committed.^ 

(3)  Title.  —  A  plea  of  title,  instead  of  a  plea  of  liberum  tene- 
mentuniy  may  be  adopted  with  propriety  where  the  defendant 
desires  to  compel  the  plaintiff  to  state  his  title  specially  upon  the 
record  or  admit  some  part  of  the  title  of  the  defendant  or  of  one 
under  whom  he  justifies.* 

PlMding  Title  Before  Jnetiee.  —  In  trespass  before  a  justice  of  the 
peace,  where  the  defendant  pleads  title,  the  plea  has  the  effect 
in  many  cases  of  ousting  the  jurisdiction  of  the  justice.* 

*.  Notice  of  Defense  under  General  Issue.  —  In  some 
jurisdictions  there  are  statutory  provisions  to  the  effect  that  the 
defendant  may,  under  a  plea  of  the   general  issue,  give  in  evi- 

not  sufficient,     i   Chitiy  on  Pleading  by   proof  of    any  estate  of  freehold, 

(i6th  Am.  ed.)540;  Manning  v.  Brown,  whether  in  fee,  in  tail,  or  for  life  only, 

47  Md.  506.  and  whether  in  possession  or  expectant 

Libemm  Tenementum   LeaTes   to   the  on  determination  of  a  term  of  years. 

Plaintiff  a  Sufficient  ImpUed  Color,  as  a  But  it  does  not  apply  to  the  case  of  a 

special  plea  should,  by  not  excluding  freehold  estate  in  remainder  or  rever- 

the   possibility  of   the   plaintiff   being  sion  expectant  on  a  particular  estate 

possessed  of  the  premises  for  a  term  of  of  freehold,  nor  to  copyhold   tenure, 

years,  and  as  the  matter  which  it  al-  Stephen  on  Pfeading335,r<//>^  in  Fisher 

leges,  although  admissible  on  the  gen-  v,  Morris,  5  Wharc.  (Pa.)  358,  in  which 

eral  issue,  is,  if  true,  matter  to  show  case  it  was   said  that  the  practice  in 

that  an  implied  color  of  action  by  the  Pennsylvania  had  been  to  plead  liberum 

plaintiff  is  bad  In  law,  it  is  not  liable  /^;f^;//<r;i/tf;7<  in  conjunction  with  the  plea 

to  the  objection  of  amounting  only  to  of  not  guilty;  not  as  the  common  bar 

the  general  issue.     "  It  contains  no  de-  in  order  to  compel  a  new  assignment 

nial   of   ▼'hat  the   plaintiff    would    be  of  the  locus  in  quo^  but  as  a  substantive 

bound  to  prove  in  the  first  Instance  on  plea. 

the  general  Issue,  for  it  admits  that  in  Where  issue  is  joined  upon  a  plea  of 
point  of  fact  the  plaintiff  may  have  liberum  tenementum  the  only  question 
been  in  possession  of  the  locus  in  quo,  raised  is  whether  the  close  described 
which/ri>m/ari>  would  entitle  him  to  was  the  defendant's  freehold.  Gil- 
maintain  trespass  against  all  the  world  Christ  V.  McLaughlin,  7  Ired.  L.  (N. 
but  the  rightful  owner,  and  then  it  al-  Car.)  310. 

leges   matter  whereby   the    act    com-        Yarianoe.  —  Proof   that  the  plaintiff 

plained  of  is  shown  to  be  no  trespass.'*  was  a  tenant  in  common  with  the  de- 

Hext  V.  Tarrell,  2  Strobh.  L.  (S.  Car.)  fendant   will    not    support  a    plea  of 

172.     To  the  same  effect  see  Keener  v.  liberum  tenementum,     Roberts  v.  Dame, 

Kauffrcan,  16  Md.  2q6;  Hunter  v.  Hat-  ii  N.  H.  226. 
ton,  4  Gill  (Md.)  125.  3.  i  Chitty  on  Pleading  (i6th   Am. 

1.  Phillips  V,  Phillips,  21  N.  J.  L.  42:  ed.)  539.     See  also  article  Title,  Own- 

Providence  v.  Adams,    10  R.    I.   184;  ership,  and  Possession,  ante,  p.  710. 
Cocker  v.  Crompton,  i  B.  &  C.  489,  8        8.  Lamb   v.    Beebe,    10    Conn.    322; 

E.  C,  L.  207;  Richards  v.  Peake,  2  B.  Abel  f.  Abel,  i  Root  (Conn.)  549;  Beach 

&  C.  918,  9  E.  C.  L.  273:  Cooke  v.  Jack-  v.  Livergood,  15  Ind.  496;  Timmons  v. 

son,  9  Dowl.  &  R.  495,  22  E.  C.  L.  396,  Switzer,   11   Ind.  363;   Foster  if.  Lane, 

Bassett  v.  Mitchell.  2  B.  &  Ad.  99,  22  30  N.  H    305;  Vawger  v.  Manning,  30 

E.  C.  L.  34;  Tapley  v.   Wain w right,  5  N.  J.  L.  182;  Appleby  i^.  Obert.  16  N. 

B.  &  Ad.  395,  27  E.  C.  L.  99;  Smith  v.  J.  L.  336;  Ellet  v.   Pullen,  12  N.  J.  L. 

Royston,    8    M.   &    W.    381.      Compare  357:  Westcrvelt  v.  Marinus,  3  N.  J.  L. 

Whit  taker  v,  Jackson,  2  H.  &  C.  926.  266;  Willoughby   v.  Jenks,    20   Wend. 

Allegation    and    Proof.  —  A    plea    of  (M.  Y.)  96.     And  see  in  general  article 

liberum  tenementum   will  be  sustained  Justices  of  the  Peace,  vol.  12,  p.  675. 
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dence  special  matter  of  justification  for  the  trespass  by  giving  to 

the  plaintiff  notice  of  the  special  matter  that  he  intends  to  show.^ 

c.  Requisites  and  Sufficiency  of  Plea  or  Notice  —  (i) 

In  General,  —  The  ordinary  rules  of  pleading  must  be  observed  in 
the  plea  or  answer.*  Thus,  it  must  not  be  double,'  and  it  must 
state  facts  and  not  legal  conclusions ;  ^  neither  should  it  be  argu- 
mentative,^ but  it  should  be  definite  and  certain  in  its  statement 
of  material  facts.* 

1.  Arkansas,  —  Pryor  v.  Clay,  7  Ark.  and  converting  to  their  use  the  plain- 
96.  tiff's  horse,  the  defendants  pleaded  that 

Connecticut,  —  Burke  v,   Melvin,   45  they  were  the  selectmen  of  a  certain 

Conn.   345;    MuQSon    v,    Mallory,   36  town,  that  the  town  voted  to  raise  a 

Conn.  172.  certain  sum    for  the  expenditures  of 

Illinois. — Sherman  v,  Dutch,  16  111.  that  year,  that  they  duly  assessed  upon 

383;  Cook  V,  Miller,  11  III.  610.  the  plaintiff  his  proportion  of  that  tax. 

Massachusetts.  —  Dillon  v.  Brown,  11  and  also  of    the  state,    county,    and 

Gray  (Mass.)  179.  school  tax,  and  that  on  the  plaintiff's 

Michigan,  —  Ostrom    v.   Potter,   104  neglect  to  pay  the  taxes  the  collector 

Mich.  115.  took  the  horse  and  sold  him  to  pay  such 

Tennessee.  —  Merritt  v,  Nashville,  5  taxes.     It  was  held  that  this  was  not 

Coldw.  (Tenn.)95:  Hart  v,  Reynolds,  a   double   plea,  because    the   plaintiff 

I  Heisk.  (Tenn.)  308.  alleged   a  conversion  of  the  property 

Vermont.  —  Lawton    v,    Cardell,   23  and  it  was  needful  that  the  defendants 

Vt.  524:  Strong  V,  Hobbs,  20  Vt.  185;  should  justify  not  only  the  taking  but 

Keyes  v.  Howe,  18  Vt.  411.  the  sale  of  the  horse  and  the  detention 

ivisconsin.  —  Barden  v.  Smith,  7  Wis.  of  money  enough  from  the  proceeds  of 

439:  Jones  V.  Lake,  3  Wis.  210.  the  sale  to  pay  the  whole  sum  they  had 

And  see  the  codes  and  statutes  of  the  directed  the  collector  to  levy,  if  he  had 

various  states.     See   also  article   No-  levied  the  whole  sum;  and  it  was  there- 

TicE    OR    Brief    Statement    op    De-  fore    necessary    that    the    defendants 

FENSR.  vol.  14,  p.  1074.  should  show  that  they  had  authority  to 

Under  the  English  Statute  21  Jao.  I.,  c.  assess  the  whole  sum  upon  the  plain- 

12,  constables  and  justices  might  plead  tiff.     Adams  v.   Mack,    3   N.    H.   493. 

the    geneftil    issue    and    give   special  See  also  articles  Duplicity,  vol.  7.  p. 

matter    of    justification    in    evidence.  335:  Pleas  at  Law,  vol.  16,  p.  569^/ j^f. 

Kerlin  v.  Heacock,  3  Binn.  (Pa.)  215.  4.  Petcingill    v.    Lawrence,    20    111. 

In  Hew  Tork,  by  statutory  provision,  App.  552;  Jenks  v.  Lansing  Lumber 
a  plea  of  not  guilty  is  equivalent  to  a  Co.,  97  Iowa  342.  And  see  article 
plea  of  justification.  Schermerhorn  v.  Legal  Conclusions,  vol.  12,  p.  1020. 
Tripp,  2  Cai.  (N.  Y.)  108;  Bradley  v.  Ayerment  of  Legal  Conoluflion  XTnueoet- 
Powers,  7  Cow.  (N.  Y.)  330;  Wales  sary.  —  In  Ressler  v.  Peats.  86  111.  275, 
V.  Hart.  2  Cow.  (N.  Y.)  426;  Merrill  v,  which  was  an  action  for  false  imprison- 
Near,  5  Wend.  (N.  Y.)  239.  ment,  the  plea  averred  that  the  plain- 
In  South  Carolina  ministerial  officers  tiff  was  arrested  on  one  day  and  taken 
acting  in  the  due  execution  of  their  offi-  before  the  justice  of  the  peace  issuing 
ces  may,  under  a  plea  of  the  general  the  warrant  on  the  next  day,  when  the 
issue,  give  in  evidence  any  special  officer  made  return  of  the  warrant.  It 
matter  to  justify  themselves  in  any  was  held  that  there  was  no  force  in  the 
action  brought  against  them  concern-  objection  that  the  plea  failed  to  aver 
ing  any  cause,  matter,  or  thing  done  that  the  officer  detained  the  plaintiff  no 
by  them  in  the  lawful  exercise  of  longer  than  was  reasonable,  since,  in 
the  duties  of  their  office.  Traylor  v.  view  of  the  averments  made,  such  an 
McKeown,  12  Rich.  L.  (S.  Car.)  251;  allegation  would  have  been  merely  the 
Hunter  v,  M'EIhany,  2  Brev.  (S.  Car.)  averment  of  a  legal  conclusion. 
103.  6.  Plant    V.    Wormager,    5    Blackf. 

2.  See    generally    article   Pleas  at  (Ind.)  336;  Simpson  v.  Coe,  3  N.  H.  13. 
Law,  vol.  16,  p.  539.  See  alsa  article  Pleas  at  Law,  vol.  16, 

8.  Dnplioity.  —  In  an  action  of  tres-  p.  564. 

pass  against  the  defendants  for  taking  6.  Bowman  v,  Davis,  13  Colo.  397; 
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When  the  Defradaat  FlMdi  in  Abatement  that  some  party  other  than 
the  plaintiff  was  interested  in  the  locus  in  quo  of  the  trespass,  the 
plea  should  show  that  such  interest  existed  at  the  time  of  the 
trespass.* 

VerifloatioA  of  Plea.  —  In  some  jurisdictions  any  dilatory  plea  of 
the  defendant  in  trespdiss  guare  clausum /regit  must  be  accom- 
panied with  an  affidavit  of  the  truth  thereof,  or  showing  some 
probable  cause  to  induce  the  court  to  believe  that  the  matter 
therein  set  forth  is  true.* 

ITeoeuity  of  Complete  Defenie.  —  Since  two  or  more  trespasses  may  be 
united  in  the  same  declaration,'  the  plea  or  answer  must  be  suffi- 
cient to  cover  the  whole  declaration.* 

Bryant  v,  Bryant,  2  Robt.  (N.  Y.)  612;  A  plea  of  son  assault  must  state  defi- 

Elliot  7f,  Kilbarn,  2  Vt.  470;  Clark  v.  nitely  what  the   plaintiff  did  and  what 

Langworthy.  12    Wis.  441.     See   gen-  the  defendant  did;  moreover  it  is  very 

erally  article  Dbfiniteness  and  Cer-  essential  to  aver    that  the  defendant 

TAINTY  IN  Plkadings,  voI.  6,  p.  246.  used  no  other  and  greater  force  than 

Pleading  Over.  —  Failure  of  the  plea  was  necessary  in  his  defense,  or  to  de- 

to  stale  substantial  and  material  facts  fend   his  possession,    or   to  keep  the 

is  a  defect  which  is  not  cured  by  plead-  plaintiff  from  escaping,  etc.,  as  the  case 

ing  over  unless  the  plaintiff  supplies  may  be,  so  that  it  may  be  perfectly 

the  omitted  fact  by  setting  it  up  in  his  clear  that  the  defendant  is  not  in  fault, 

own  pleading,  and  a  judgment  entered  all  that  he  did  having  been  rendered 

on  the  plea  may  be  arrested;  but  it  is  necessary  by  the  prior  misconduct  of 

otherwise  as  to  merely  formal  defects,  the  plaintiff.     Elliot  v.  Kilburn,  2  Vt. 

Deitsch  v.  Wiggins,  I  Colo.  299.  470,  holding   that  under  such  a  plea 

Certainty  of  Time.  —  In  an  action  for  the  defendant  must  prove  the  truth  of 

the  wrongful  taking  of  personal  prop-  his  averments   which   show   what  he 

erty  an  answer  is  not  indefinite  or  un-  did  to  have  been  done  in  his  necessary 

certain  where  it  alleges  ownership  of  self-defense,   and   the    plaintiff   under 

the  property  in  controversy  a  long  time  the  same  issue  may  disprove  them, 

prior   to  the   plaintiff's    alleged    title.  1.  East  v.  Cain,  49  Mich.  473. 

Bryant  v.  Bryant,  2  Robt.  (N.  Y.)  612.  2.  Mayhew  v.  Ford,  61  N.  J.  L.  532. 

In  an  action  for  the  wrongful  taking  See  also  articles  Abatement  in  Plead- 

of  personal  property,  where  the  date  ing,  vol.  i,  p.  28;  Jurisdici'ion,  vol.  12, 

of  the  alleged  trespass  is  stated  with  p.  182;  Verification. 

certainty  it  is  sufficient  for  the  defend-  8.  See   supra,   IV.  Joinder  of  Counts 

ant  to  aver  that  he  was  at  the  time  and  Causes, 

stated  in  the  complaint,  and  for  a  long  4.  Smith    v.    Gayle,    62    Ala.    446; 

time  prior  thereto,  the  owner  of   the  Rhodes  v.  King,  52  Ala.  272;  Herndon 

personal  property  in  controversy,  and  v,  Bartlett,  4  Port.  (Ala.)  481;  Harrison 

an  allegation  of  the  precise  day  when  v.  Davis,  2  Stew.  (Ala.)  350;  Bryan  v. 

he    became     owner    is    not    needed.  Bates,   15   111.  87;  Chesround  v.  Cun- 

Bryant  z/.  Bryant,  2  Robt.  (N.  Y.)  612.  ningham,  3  Blackf.   (Ind.)  83;  Parker 

A  Plea  Averring  that  the  Plaintiff  "  Ap-  v.  Parker,  17  Pick.  (Mass.)  236;  Samp- 
peared  in  Gonrt "  on  the  trial  of  a  former  son  v,  Henry,  11  Pick.  (Mass.)  379; 
suit  is  not  sufficiently  definite  to  show  Lynd  v.  Picket,  7  Minn.  184;  Miles  v, 
that  the  plaintiff  had  any  connection  Myers,  Walk.  (Miss.)  370;  Peaslee  v. 
with  the  suit  or  took  any  part  in  the  Wadleigh,  5  N.  H.  317.  And  see  gen- 
proceedings  on  the  trial;  the  plea  erally  article  Pleas  at  Law,  vol.  16,  p. 
should  show  not  only  that  the  plaintiff  539. 

appeared  in  court,  but  that  he  also  de-  declaration  in  Several  Connts.  —  A  plea 

fended  the  suit,  or  took  upon  himself  which  purports  to  be  to  the  whole  of  a 

the  burden  of  its  defense,  either  upon  declaration    which    consists    of    more 

his  voluntary  appearance  or  after  being  than  one  count  should  contain  answers 

cited  by  the  defendant  in  the  suit  to  to  all  of  the  counts.     Plant   v.  Wor- 

appear  and  make  defense  to  it.     Good-  mager.  5  Blackf.  (Ind.)  236. 

rith  V,  Judevine,  40  Vt.  190.  Where  Each  Paragraph  of  a  Complaint 
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The  Plea  May  Be  to  Part  of  a  Count  if  that  part  be  material  and  sev- 
erable from  the  rest,  but  in  such  case  it  must  profess  to  answer 
that  part  only;*  and  where  it  purports  to  bean  answer  to  the 
whole  of  the  declaration  and  does  not  contain  a  sufficient  answer 
to  the  whole  it  is  bad.* 

Covers    AU   the  Alleged  Trespasses^   an  third   parties.     There  was  a  plea  that 

ansi^er  justifying  ihem  under  one  para-  the  defendant  had  recovered  judgment 

graph  is  sufficient,  though    the  Intro-  against  the  third  parties,  and  that  upon 

ductory  part  of  the  answer  does  not  in  such  judgment  a  writ  of  execution  was 

terms  profess  to  answer  more  than  one  issued  by  virtue  of  which  a  levy  on  the 

piragraph  of  the  complaint.     Holcraft  right,  title,  and  inteiest  of  such  third 

V.  King,  25  Ind.  352.  parties  had   been  made,  and  that  the 

lUnstrations  of  Bad  Pleas  and  Answers,  plaintiff  had  not  sustained  at  the  be- 
— In  trespass  for  an  assault  and  battery,  ginning  of  suit,  and  would  not  sustain, 
a  plea  attempting  to  justify  a  forcible  any  damage.  It  was  held  that  the  plea 
entry  into  the  plaintiff's  dwelling  house  was  bad,  since  it  professed  in  the  be- 
on  the  ground  that  the  defendant  was  ginning  to  answer  the  whole  of  the 
t^e  owner  of  the  property  and  that  the  plaintiff's  cause  of  action,  but  in  the 
plaintiff  unlawfully  withheld  the  pos-  body  answered  only  a  pail, 
session  from  him  is  bad  in  substance.  Where  the  original  wrong  is  not  of 
Sampson  v.  Henry,  11  Pick.  (Mass.)  itself  actionable  without  special  dam- 
379.  age,  a  plea  of  not  guilty  is  not  suffi- 

In  Lynd  v.  Picket,  7  Minn.  184.  an  cient,  for  the  reason  that  the  action  is 
ans.Ter  denying  that  the  property  was  not  for  the  wrongful  act,  but  is  solely 
"  of  the  value  or  worth  the  sum  of  two  for  the  consequences  of  it;  but  where 
hundred  and  sir  y-seven  dollars,  as  the  original  wrong  is  of  itself  action- 
alleged  in  the  complaint,"  was  held  to  able,  and  the  action  is  brought  solely 
be  insufficient  in  an  action  of  trespass  for  the  wrongful  act,  such  a  plea  is 
for  an  illegal  seizure  of  goods  under  a  good,  as  it  is  a  complete  answer  to  the 
writ  of  altachmsnt.  declaration.     McConnel  v.    Kibbe,   33 

Pleading   lib^rum    tenementum    to    a  111.  175. 

declaration  charging  breach  and  entry  Where  the  plaintiff  alleges  that  the 

of  a  close  and   an    assault   upon  the  title  of  the  locus  in  quo  is  in  himself,  a 

plaintiff  doei  not   sufficiently   answer  plea   that  at  the  time  of  the  alleged 

the  declaration.     Tribble  v.  Frame,  3  trespass,   or  at    any   other  time,    the 

T.  B.  Mon.  (Ky.)  13.  plaintiff  had  not  exclusive  possession 

Illustration  of  Good  Plea.  —  In  trespass  of  the  premises,  nor  any  possession,  is 

de  bonis  asportaiis,  a  plea  that  the  de-  not  an  answer  to  the  averment  of  title. 

fenJant   was  possessed  at  the  time  of  Miller  v.  Miller.  41  Md.  623. 

the  alleged  trespass  of  a  close  that  is  2.  California.  —  Rowe  v,  Bradley,  12 

the  same  mentioned  in  the  declaration,  Cal.  226. 

and  that   the  goods   were   wrongfully  Illinois,  —  McConnel    ».    Kibbe,    33 

upon  the  close,  incumbering  it,  is  good.  111.  175;  Bryan  v.  Bates,  15  111.  87. 

Peaslee  v,  Wadleigh,  5  N.  H.  317.  Indiana.  —  Holcraft  i'.  Kin^ ,  25  Ind. 

1.  See  article  Pleas  AT  Law,  vol.  16.  352;     Kreger    t/.    Osborn,    7    Blackf. 

p.  574.  (Ind.)  74.  " 

ninstrations.  —  In  Grafflin  v.  Jackson,  Iowa.  — Jenks    v.   Lansing   Lumber 

40  N.  J.  L.  440,  which  was  an  action  of  Co.,  97  Iowa  342. 

trespass   for   injury    to   the   plaintiff's  Kentucky.  —  Terril  v.  Thompson,  3 

reversionary  interest  in  certain  goods  Bibb  (Ky.)  272. 

and  chattels,    the  declaration   alleged  Maryland. —  Meale  v.  Clautice,  7Har. 

that  the  plaintiff  was  the  owner  of  such  &  J.  (Md.)  372. 

goods,  which  had  been  leased  to  other  Massachusetts.  —  Parker  v.  Parker,  17 

parties  for  a  term  then  unexpired,  in  Pick.  (Mass.)  236;  Bennett  v.  Clemence, 

whose   possession   they  then  were,  but  6  Allen  (Mass.)  10. 

that  the  defendants,  while  the  plaintiff  Missouri.  —  Burton    v.    Sweaney,    4 

was  the  owner  of  such  goods,  and  while  Mo.  i. 

they  were  so  let  to  and  in  the  posses-  Ne^v  Hampshire,  —  French  v.  Mars- 

sion  of  such  third  parties,  had  taken  tin,  24  N.  H.  440. 

the  goods  from  the  possession  of  the  Ne7o    York.  —  Seneca    Road   Co.   Cb 
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• 

XAtur  Stated  in  AggraTation.  —  Except  where  rendered  necessary 
by  some  statutory  provision,*  the  defendant  is  not  required  in 
the  first  instance  to  answer  matter  in  the  declaration  which  is  not 

the  foundation  of  the  plaintiff's  right  to  recover,  but  which  is 

stated  merely  in  aggravation  of  the  wrongful  act  alleged  as  the 
gist  of  the  action ; '  and  in  such  case  if  the  plaintiff  desires  to 

Auburn,  etc.,  R.  Co.,  5  Hill  (N.  Y.)  170;  407;    Gregory   v.    HiH,   8   T.   R.   299; 

Gates  V,  Lounsbury,  20  Johns.  (N.  Y.)  Collins  v,  Renison,  Sayer  138. 

427;  Nevins  v,  Keeler,  6  Johns.  (N.  Y.)  1.  Knapp  v,  Slocomb,  q  Gray  (Mass.) 

63:     Sterry     v,    Schuyler,    23    Wend.  73,  where,  in  an  action  in  the  nature 

(N.  Y.)  487;  Beekman  v,   Traver,    20  of  quar^  ciausum/r^g it,  it  waishtldihaii 

Wend.  (N.  Y.)  67;  Underwood  v.  Camp-  where  averments  of  acts  done  after  the 

bell,  13  Wend.  (N.   Y.)  78;  Dutton  v.  entry  in  aggravation  of  the  principal 

Holden,  4  Wend.  (N.  Y.)  643.  injury  are  made,  the  defendant  must, 

Vfrmont.  —  Goodrich  t/.  Judevine.  40  if  he  intends  to  controvert  them,  deny 

Vi.  190;  Mellen  v,  Thompson,  32  Vt.  them  or  be  held   under  the   Practice 

407;  Hathaway  v.  Rice,  19  Vt.  102.  Act  to  have  admitted  them. 

England,  —  Gregory  v.  Hill,  8  T.  R.  3.  Herndon  v.  Bartlett,  4  Port.  (Ala.) 

299;  Collins  V.  Renison,  Sayer  138.  481:  McConnel  v,   Kibbe,  33  III.    175; 

A  Plea  tliat  Professes  to  Answer  Only  a  Levelling  v.  Leavell,  2  Blackf.  (Ind.) 

Part,  but  afterwards  answers  more,  is  163:  Neale   v.   Clautice,   7   Har.  &  J. 

not    good.       Burton     v.    Sweaney,    4  (Md.)  372;  Burton  z^.  Sweaney,  4  Mo.  i; 

Mo.   1.  Kingsbury  V.  Pond,  3  N,  H.  511;  Good- 

A  Jastiiloatioii  Good  as  to  a  Part  of  the  rich  v.  Judevine,  40  Vt.  190;  Grout  v. 

Tretpatsai  complained  of  in  the  declara-  Knapp,  40  Vt.  163;  Carpenter  v.  Barber, 

tion  is  bad  as  a  whole  if  it  professes  to  44  Vt.  441;  Taylor  v.  Cole,  3  T.  R.  292: 

answer  the  whole.     Dutton  v.  Holden,  Anderson    v.    Buckton,    i    Stra.    192. 

4  Wend.    (N.   Y.)    643;    Goodrich    v.  See    also    articles    Damages,    vol.    5, 

Judevine.  40  Vt.  190.  p.   706;    Pleas    at    Law,   vol.    16,   p. 

In  TraspaiB  for  Assault,  Battery,  and  566. 

Imprisonment,  a  plea  having  an  intro-  In    Trespass    Qnaro    Clansom   Freglt, 

duclory  allegation  *'  as  to  the  assault-  where  the  declaration,  in  addition  to 

ing,"   etc.,  of    the    plaintiff    and    bis  counting  upon  the  substantive  trespass 

imprisonment  is  broad  enough  to  in-  of  breaking  and  entering  the  plaintiff's 

elude  the  battery.     Bryan  v.  Bates,  15  close,    contains    allegations    of    other 

111.  87.     See  also  Kreger  v,  Osborn,  7  matters,    such    as    expulsion    of    the 

Blackf.  (Ind.)  74.  plaintiff  from  his  premises,  or  the  tak- 

Donial  of  Daniage.  —  Where  there  is  ing  or  carrying  away  of  personal  prop- 
no  specific  denial  of  the  amount  of  eriy,  thereby  leaving  it  equivocal 
damages  laid  in  the  complaint,  though  whether  the  plaintiff  intends  such  ad- 
there  is  a  denial  of  the  alleged  cause  of  diiional  matter  merely  as  aggravation 
damage,  it  may  be  doubted  whether  to  give  character  to  the  principal  tres- 
the  answer  is  sufficient  to  deny  the  pass,  to  wit,  the  trespass  upon  the  free- 
damages  claimed.  Rowe  v.  Bradley,  hold,  or  whether  it  was  inserted  as 
12  Cal.  226.  distinct  trespass  for  which  the  plaintiff 

Special    Denial    Disregarded.  —  Where  seeks    10    recover    as    a     substantive 

one  division  of  an  answer  denies  all  ground  of  action,  the  defendant  has  the 

the  averments   of  a   petition    not  ad-  light  to  assume  that  it  was  intended 

mitted,  a  special  denial  as  to  the  aver-  as  aggravation  merely,  and  in  his  plea 

ments  of  damage  may  be  disregarded,  may  pass  it  over  in  silence,  answer- 

Jenks  V.  Lansing  Lumber  Co.,  97  Iowa  ing  only  the  alleged   trespass  on  the 

342.  freehold;     and    if    the    defendant    so 

A  Plea  of  Mollittr  Manns  Imposnit  is  pleads,  and  his  plea  is  a  good  answer  to 

sufficient  to  justify  an  assault,  yet  it  is  the  alleged  trespass  on  the  freehold,  it 

not  an  answer  to  a  charge  of  beating,  is  prima  facie  sld,  answer  to  the  whole 

wounding,   and    knocking    the    party  action.     Carpenter  v.    Barber,  44  Vt. 

down.     French   v.   Marstin,  24  N.  H.  441;  Grout  v.  Knapp,  40  Vt.  163;  Good- 

440;  Gates  V.  Lounsbury,  20  Johns.  (N.  rich  v.  Judevine,   40  Vt.  190;  Anderson 

Y.)  427;  Mellen  v.  Thompson,  32  Vt.  v.  Buckton,  i  Stra.  192. 
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recover  therefor  he  must  new-assign  for  it.^     A  plea  answering 
matter  of  aggravation  only  is  not  sufficient.* 

(2)  Where  Plea  Is  Special  —  (a)  in  General.  —  Where  the  plea  is 
special  it  must  either  expressly  or  impliedly  confess  that  but  for 
the  defense  set  forth  in  it  the  action  could  be  sustained  and  the 
plaintiff  would  have  a  right  to  recover.^  In  other  words,  it  must 
give  some  color  to  the  plaintiff's  claim,  or  it  will  be  fatally  defective 
as  merely  amounting  to  the  general  issue.*     A  plea  of  justifica- 

1.  McConnel  v,  Kibbe,  33  111.  175.  time  of  the  alleged  trespass,  and  had 
See  also  infra^  VIII.  4.  To  Pleas  of  exclusive  possession  thereof,  is  bad. 
fustification.  Such    plea  amounts  to  nothing   more 

2.  Pico  zf.  Colimis,  32  Cal.  57S;  Mc-  than  a  denial  of  the  title  of  the  plain- 
Connel  v.  Kibbe,  33  111.  175;  Savage  v.  tiff,  and  is  nothing  more  nor  less  than 
French,  13  III.  App.  17;  Miles  z.  a  plea  of  the  general  issue.  Miller  zr. 
Myers,  i   Walk.  (Miss.)  379;  Goodrich  Miller,  41  Md.  623. 

V.  Judevine.  40  Vt.  iqo.  Plea  ef  Property  in  Stranger.  —  In  an 

Damage  Done  by  Cattle  Alleged  ae  Ag-  action  of  trespass  de  bonis  asportatis  it  is 

gravation.^«Vhere  a  declaration  alleges  not  proper  for  the  defendant  to  plead 

thac  the  defendant  mth  force  and  arms  property  in  a  stranger  to  excuse  the 

broke   and   entered   the  close    of    the  trespass  and  justify  his  taking,  since  a 

plainiiS,   and    with    his    cattle   broke  person  having  the  peaceable  possession 

down  and  destroyed  his  goods,  a  plea  of    a  chattel   has  a  right  as  against 

thac  answers  only  the  matter  laid  by  everybody    but    the    rightful    owner, 

way  of  aggravation,  to  wit,  the  damage  Huddleston  v.  Spear,  8  Ark.  406;  Cook 

done   by   the    cattle,  is   not  sufficient,  v,  Howard,  13  Johns.  (N.  Y.)  283. 

Mil:3  V,  Myers,  Walk.  (Miss.)  37g  Denial  that  TresptM  Wae  Committed  on 

3.  Law  z/.  Hempstead,  10  Conn.  26;  Close  Described.  —  Where  the  plaintiff 
Dorman  v.  Long,  2  Barb.  (N.  Y.)  214.  alleges   that  the  defendant  has  com- 

4.  .McNall  V.  Vehon,  22  111.  499;  milled  a  trespass  upon  land  particu- 
PI  ml  V,  Wormiger,  5  Blackf.  (Ind.)  larly  described,  a  plea  thai  the  act 
236;  Meale  v.  Clautice,  7  Har.  &  J.  complainedof  was  not  committed  where 
(MJ.)  372;  Brown  r.  Aricher,  i  Hill(N.  the  plaintiff  alleges  its  commission,  but 
Y.)  266;  Underwood  v,  Campbell.  13  that  it  was  committed  on  an  adjoining 
Wend.  (.V.  Y.)  78;  Merritt  v.  Miller,  13  lot  where  the  defendant  was  justified 
Vt.  416.  in  committing  it,  amounts  to  the  gen- 
Property  in   Ooods.  —  In   trespass  de  eral   issue,   and  is   bad.     Dorman   9. 

bonis  a  plea  that  the  goods  were  not  Long,  2  Barb.  (N.  Y.)  214. 

the  plaintiff's  property  at  the  time  of  The  Bight  of  Immediate Poiieision  can- 

the  takini^,  or  that  they  were  the  prop-  not  be  specially  pleaded,  as  it  would 

erty   of  the  defendant  or  a   stranger  amount  to  the  general  issue.    Collet  v. 

at  such  time,  is  bad  as  amcunting  to  Flinn,  5  Cow.  (M.  Y.)  466. 

the  general  issue.     A  defense  that  the  Bight  of   Way.  —  In  trespass  quart 

goods  were  not  the  plainiifl*s  property  clausum  f regit ^  a  plea  setting  up  a  right 

should  be   raised   by  surmising  some  of  way  over  the  land  described  in  the 

possession  in  the  plaintiff  under  color  declaration  admits  what  the  plaintiff  is 

of  a  defective  title,  thus  turning  a  plea  bound  to  prove  in  order  to  recover,  viz., 

which  would  otherwise  be  defective  as  his  possession  at  the  time  when  ihe 

am  )unung  to  the  general  issue  into  a  alleged   trespass   was  committed,  but 

special  plea.     Neale  z/.  Clautice,  7  Har.  nothing  more.     Law  v,  Hempstead,  10 

&  J.  (Md.)  372;   Brown  v.   Artcher,  i  Conn.  26. 

Hilt  (N.  Y.)  266:  Wildman  v.  Norton,  i  Trespass  to  the  Person.  —  In  a  com- 

Vent.  249:  Leyfield's  Case,  10  Coke  90.  plaint  for  assault  and  battery  an  an- 

Denial  of  Title  of  Plaintiff. —  In  tres-  swer  denying    the  assault  and    then 

pass  qucire  clausum,  where  the  declara-  setting  forth  that  if  there  were  any  in- 

tion  alleges  the  title  of  the  locus  in  quo  jury  to  the  plaintiff  it  was  occasioned  by 

to  be  in  the  plaintiff,  a  plea  that  the  de-  an  assault  which  he  previously  made 

fendani  was  the  true  and  lawful  owner  on  the  defendant  is  bad.     Schneider  v. 

of  the  land  upon  which  the  trespass  is  Schultz,  4  Sandf.  (N.  Y.)  664. 

alleged  to  have  been  committed  at  the  Where  Objection  Hot   Allowed.  —  An 
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tion  must  inform  the  plaintifT  of  the  particular  justification  set 
up,  in  order  that  he  may  know  how  to  rebut  it,  and  will  be  sub- 
stantially defective  if  it  fails  to  give  such  information.'  Where 
acts  which  are  injurious  and  unlawful  in  themselves  are  to  be 
admitted  and  justified,  all  the  facts  which  render  them  justifiable 
must  be  set  out  in  the  plea.  Accordingly,  a  plea  that  admits  all 
the  injurious  acts  alleged  and  shows  no  lawful  authority  or  occa- 
sion for  committing  them  contains  no  matter  in  bar  of  the  action 
and  cannot  be  supported.' 

The  Acta  Joitiiied  Moft  Be  ThoM  Complained  01  Accordingly,  a  ple^ 
or  answer  setting  up  matter  in  justification  of  acts  mentioned 
therein  must  aver  that  the  acts  justified  were  the  acts  complained 
of,  or  must  allege  something  from  which  it  can  be  inferred  that 
they  are  the  same.* 

Where  a  Notice  Is  Used  Inatead  of  a  Plea  the  notice  stands  in  place  of 
a  special  plea  and  fills  the  same  ofHce,^  and  the  statute  permit- 
ting the  giving  of  notice  should  be  strictly  followed.* 

objection  that  a  plea  amounts  merely  ant  had  taken  a  bond  in  the  form  prc- 

lo  the  general  issue  wiU  not  always  be  scribed  by  law. 

allowed  if  the  plea  involves  special  In  an  Action  to  Beeover  Statutory  Dam- 
matter  of  law  that  is  unfit  for  the  de-  ages  for  Cutting  Trees,  an  answer  ad 
ctsion  of  a  jury.  Phillips  v.  Phillips,  milling  the  entry  upon  the  close  and 
21  N.  J.  L.  42.  averting  that  the  trespass  was  com- 
Yenne.  —  An  objection  to  a  plea  of  mitted  through  an  innocent  mistake  as 
justification  for  want  of  a  venue  is  bad  to  the  boundary  of  a  tiact  of  land 
where  the  place  is  laid  in  the  declara-  claimed  by  the  defendant  is  sufficient, 
tion  and  the  trespass  is  alleged  to  be  Russell  v.  Irby,  13  Ala.  131:  Barnes  v. 
the  same  as  that  complained  of.  Level-  Jones,  51  Cal.  303:  Whitecraft  v.  Van- 
ling  V.  Leavell,  2  Blackf.  (Ind.)  163.  derver,  12  III.  235;  Perkins  v.  Hackle- 

1.  Kerr  v.  Dixon,  2  Call  (Va.)  379.  man,  26  Miss.  41;  Batchelder  v.  Kelly, 

2.  Picov.  Colimas,  32  Cal.  578;  Chess  10  N.  H.  436. 

V.  Kelly,  3  Blackf.  (Ind.) 438;  Parsley  v,  8.  Wheeler  v.  Me-shing-go-me-sia,  30 

Huston,  3  Blackf.  (Ind.)  348;  French  Ind.  402.     See  also  Johnston  v.  Riley, 

V.   Marstin,   24  N.   H    440;  Dreher  v,  13  Ga.  137;  M'Gillicuddy  v.  Forsyihe, 

Yates,  43  N.  J.  L.  473;  Spencer  v.  An-  5    Blackf.    (Ind.)    435;     Rubottom    v. 

ness,  32  N.  J.  L.  100;  Baptist  Soc.  v.  M'Clure,  4  Blackf.  (Ind.)  505. 

Fisher,  t8  N.  J.  L.  240;  Polly  v.  Sara-  Place  Immaterial  —  Jastii(ying  Acts  at 

toga,  etc.,  R.  Co.,  9  Barb.  (N.  Y.)  449;  Another  Place. —  Where   the    place    in 

Fulton  V.  Monahan,  4  Ohio  426;  Chip-  which  an  alleged  trespass  is  committed 

man   v.    Bates,    15   Vt.    51.     See  also  is  immaterial,  a  plea  justifying  the  acts 

Taylor  v.  Morrison,  73  III.  565;  Finley  complained  olf  at  a  different  place  from 

V.  Broadwell,  4  J.  J.  Marsh.  (Ky.)  258;  that  laid  in  the  declaration,  but  aver- 

Cox  V.  Cooke,  i  J.  J.  Marsh.  (Ky.)  361;  ring  that  the  acts  justified  are  the  same 

Gleason  v.  Howard,  Brayt.  (Vt.)  190.  trespasses  as  laid,  need  not  traverse 

In  Justifying  under  a  Lease  it  is  not  the  places  mentioned.    Peaslce  t^.  Wad- 
necessary  to  allege  in   what  cap^icity  leigh,  5  N.  H.  317. 
the   lessor   held  the  estate.     Howe  v.  4.  Sherman  v.  Dutch,  16  111.  283. 
Lewis.  14  Pick.  (Mass.)  329.  5.  Pryor  v.  Clay.  7  Ark.  96,  holding 

In  Justifying  under  a  Replevin  Bond  that  a  mere  statement  upon  the  record 

the  plea  need  not  aver  that  the  plaintiff  that  a  notice  was  given  is  not  sufficient, 

in  replevin  gave  the  bond  before  the  See  also  the  codes  and  statutes  of  the 

taking  of  the  chattels  by  the  defendant,  various  states 

Cushman   v.   Churchill,   7    Mass.   97.  Suillcienoy    of    Notice.  —  The     notice 

But  see  Moors  v.  Parker,  3  Mass.  310,  must  substantially  advise  the  party  of 

in   which  case  it  was  held  that  there  tbe  facts  relied  upon  in  defense,  or  at 

should  be  an  allegation  that  the  defend-  least  must  furnish  him  with  such  infor<- 
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(b)  Authority  of  Law  —  Juriidiotional  FaoU.  —  Where  the  acts  of  a 
special  tribunal  or  court  of  limited  and  not  general  jurisdiction 
are  relied  upon  as  a  justification  for  the  trespasses  complained  of, 
all  the  circumstances  necessary  to  show  that  such  tribunal  or 
court  had  jurisdiction  of  the  subject-matter  of  the  controversy 
and  of  the  person  of  the  party  must  be  averred  and  proved.* 

Official  Duty.  —  Where  an  officer  attempts  to  justify  acts  done  by 
virtue  of  his  office  he  must  allege  and  prove  that  he  was  an  officer 
de  jure  and  that  it  was  his  duty  to  do  the  acts  complained  of.* 

Grounds  on  Whieh  Prooots  iMued.  —  In  some  cases  it  is  held  neces- 
sary to  aver  the  grounds  on  which  the  process  claimed  as  a  justifi- 
cation of  the  alleged  acts  of  trespass  issued.' 

Sotting  Out  Judgment  and   Writ.  —  Where   an  officer  pleads  entry 

mation  as  by  the  exercise  of  reasonable  court  or  officer  of  special  jurisdiction  it 
prudence  and  diligence  will  enable  him  is  not  necessary  to  state  the  facts  con- 
to  ascertain  precisely  what  is  relied  ferring  jurisdiction;  such  judgment  or 
upon.  Pryor  v.  Clay,  7  Ark.  96;  Cook  determination  may  be  stated  to  have 
V,  Miller,  11  111.  6ro;  Hart  v,  Reynolds,  been  duly  made  or  given  If  such 
I  Ileisk.  (Tenn.)  208.  See  also  Barden  allegation  be  controverted  the  party 
V,  Smith,  7  Wis.  4.39.  pleading  must  establish  on  the  trial  the 

The  Proof  Is  the  Same  Under  a  Notice  facts    conferring    jurisdiciion.      Code 

as  where  formal  pleadings  are  made.  Civ.  Pro.  N.  Y.,  §532;  Willis  v.  Have- 

Lawton  v,  Cardell,  22  Vt.  524;  Keyes  meyer,  5  Duer  (N.  Y.)447:  Stat    Wis., 

V,  Howe,  18  Vt.  411.  §  2673;  Roys  v.  Lull,  9  Wis.  324.     And 

1.  Arkansas.  —  Wallace  v,  Collins,  5  see  the  codes  and  statutes  of  the  vari- 

Ark.  41.  ous  states. 

California,  —  Pico     v,    Colimas,    32  Regularity  of   Proceedings,  —  A    plea 

Cal.  578.  of  justification  under  judgment  of  an 

Illinois,  — Taylor  v.  Morrison,  73  111.  inferior  court  not  of  record  must  show 
565;  Von  Ketiler  z/.  Johnson,  57  111.  109;  the  substantial  regularity  of  its  pro- 
Case  V,  Hall,  21  111.  632;  Petlingill  v.  ceedings  at  every  step  except  when  the 
Lawrence,  20  111.  App.  552;  Fanny  v,  defendant  is  a  ministerial  officer  exe- 
Monigomery,  i  111.  247.  cuting  process  regular  upon  its   face. 

Iowa,  — Games  v,  Robb,  8  Iowa  193.  Nachtrieb  v.  Stoner,  i  Colo.  424. 

Nebraska,  —  Robinson  v.  Math  wick,  2.  Pico  v,  Colimas,  32  Cal.  57S;  Case 

5  Neb.  253,  V,  Hall,  21  111.  632. 

New  Hampshire,  —  Adams  v.  Mack,  8.  Berry  v.   Hart,  i  Colo.  246.     But 

3  N.  H.  493.  see  Rhodes  v.  King,  52  Ala.  272. 

New  Jersey,  — Perri  ie  v,  Farr,  22  N.  Jnstifloation  under    Mesne    Prooeit.  ^ 

J.  L.  356.  Where  the  defendant  pleads  a  justifica- 

New  York,  —  Willis  v,    Havemeyer,  tion  under  mesne  process  it  is  nok  nec- 

5  Duer  (N.  Y.)447;  Van  Eiten  v,  Hursi,  essary  to  set  forth  the  cause  of  action. 

6  Hill  (N.  Y.)  311.  Linsley  v.  Keys,  5  Johns.  (N.  Y.)  123; 
Wisconsin.  —  Roys  v.    Lull,  9  Wis.  Belk  v,  Broadbent,  3  T.  R.  183. 

324;  Flanegan    v.    Earnest,   i   Chand.  In    Wallace  v,    Collins,    5  Ark.  41, 

(Wis.)  149.  which  was  an  action  of  trespass  against 

Judgment  of  Justice  or  Inferior  Court  —  officers  for  illegally  levying  on  a  neces- 
Jurisdictional  Facts.  —  Ai  common  law  sary  implement  of  trade,  it  was  held 
it  is  not  sufficient  to  aver  generally  that  a  plea  justifying  under  an  execu- 
that  a  justice  of  the  peace  had  juris-  tion  was  sufficient,  at  least  after  repli> 
diction,  but  the  facts  showing  it  must  cation,  where  it  necessarily  implied  that 
be  set  forth,  because  no  presumptions  the  judgment  on  which  the  execution 
are  made  in  favor  of  the  jurisdiction  of  issued  was  rendered  on  a  debt  or  con- 
inferior  magistrates.  Roys  v.  Lull,  9  tract,  notwithstanding  the  facts  that  the 
Wis.  324.  See  also  article  Ji;stices  of  authority,  commission,  and  jurisdic- 
THE  Peace,  vol.  12,  p.  672.  tion  of  the  justice  issuing  the  process 

In  New  York  and  Wisconsin  it  is  pro-  under  which  the   defendants  justi6ed 

vided  that  in  pleading  a  judgment  of  a  wrre  not  averred  with  that  particularity 
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under  process  in  justification  of  an  alleged  trespass,  it  seems  suffi- 
cient, where  the  process  is  regular  on  its  face  to  set  out  and 
prove  an  execution  without  alleging  the  judgment;  *  but  the  rule 
is  different  where  process  is  pleaded  by  the  plaintiff  in  a  former 
suit,  or  by  a  stranger  to  the  process,  and  in  these  cases  allega- 
tions not  only  of  the  process  but  also  of  the  judgment  are  material 
and  must  be  sufficiently  made.' 

ATerring  Setarn  of  Writ.  —  Where  the  process  is  returnable,  the 
plea  or  answer  by  an  officer  justifying  thereunder  must  aver  that 
the  writ  was  returned,  but  this  is  not  necessary  where  a  party  who 
has  no  control  over  the  process  justifies  under  it.' 

(o)  Xilitary  Authority.  —  Pleas  of  belligerent  rights  must  be  specific 
in  their  allegations  and  show  that  the  defendant  acted  in  con- 
formity with  military  authority  and  in  execution  of  military 
orders.* 

(d)  Formor  BMOYory  and  Bot  Jndioata.  —  In  pleading  res  judicata  it  is 
not  necessary  to  set  forth  the  whole  proceedings  in  the  former 
suit,  but  it  is  allowable  to  set  them  out  with  a  taliter  proces- 
sum  est.^ 

(e)  LoEYo,  Lioonaa,  or  Sasomonu.  —  A  plea  of  leave,  license,  or  ease- 
ments must  show  that  the  justification   pleaded   is  coextensive 

necessary  at  common  law,  and  that  the  have   been   proved    up    to  that  time. 

execution  under  which  the  officer  acted  Brings  v.  Mason,  31  Vt.  433. 

was  inariilicially  described.  Omiuion  to  Aver  Botum.  —  Where  a 

1.  Olmstead  v.  Thompson,  91  Ala.  plea  justifies  all  trespasses  that  could 
130;  Nachtrieb  v,  Stoner,  I  Colo.  424;  have  been  proved  up  to  the  proper  time 
Burton  v,  Sweaney,  4  Mo.  i;  Dennis  for  returning  a  writ,  and  any  omission 
V.  Snell,  50  Barb.  (N.  Y.)  95;  Traylor  to  return  the  writ  must  have  happened 
V.  McKeown.  \2  Rich.  L.  (S.  Car.)  251;  after  suit  is  brought,  the  omission  10 
Hunter  v.  M'EIhany,  2  Brev.  (S.  Car.)  aver  a  return  is  not  fatal,  but  the  plain. 
103:  Davis  V.  Davis.  2  Gratt.  (Va.)  363.  tiff  may  reply  any  facts  that  he  claims 

Allegation    and    Proof  —  Variance.  —  to  make  the  officer  a  trespasser a^  initio. 

Where  the  process  varies  from  that  de-  Briggs  v.  Mason,  31  Vt.  433. 

scribed  in  the  plea  (he  variance  is  fatal.  4.  Carskadon  v.  Williams,  7  W.  Va.  J. 

Harrison  v.  Davis,  2  Stew.  (Ala.)  350.  Averment  and  Proof  —  Yarianoe.  —  In 

Where  an  officer  pleads  justification  Simpson  v.  Markwood,  6  Baxt.  (Tenn.) 

under  a  judgment  and  a  writ  thereon,  340,  it  was  held  that  where  a  defendant 

proof  of  a  justification  under  the  judg'  pleads  a   justification    under  military 

ment  is    not    sufficient.     Clarkson   v.  orders  the  plea  is  not  sustained  by  evi- 

Crummell,  37  N.  J.  L.  541.  dence  of  a   verbal  instruction,   since 

2.  Olmstead  v.  Thompson,  91  Ala.  military  orders  are  written  or  printed. 
130.  Compare  Pollard   v,   Baldwin,  22  Iowa 

The  Writ  Should  Be  Set  Out  in  Full,  or  328. 

by  apt  and  proper  description.     It  is  6,  Goodrich  v.  Judevine,  40  Vt.  190. 

not  sufficient  to  recite  that  an  order  for  And    see    article    Former    Adjudica- 

the  issuance  of  a  writ  was  made,  but  tion,  vol.  9,  p.  611. 

it  should  be  averred  that  the  writ  was  Former  Beoovery  and  Satiifiaotion.  —  A 

actually  issued.     Von  Kettler  v,  John-  plea  that  since  the  bringing  of  suit  the 

son,  57  111.  109.  plaintiff  has  received  full  satisfaction  of 

8.  Berry  r/.  Hart,  i  Colo.  246.  the  trespass  complained  of  by  a  judg- 

A  Plea  of  Jnetifloation  by  a  Servant  of  ment  against  a  joint  trespasser,  which 

an  Offloer  under  a  writ  need  not  allege  judgment  has  been  satisfied  in  full  by 

a  return  of  the  writ  at  the  proper  term,  payment  of  the  amount  of  the  judg- 

where  it  sets  forth  a  complete  justifica<  ment,  is   not  sufficient  unless  it  also 

tion  for  all  the  trespasses  that  could  avers  that  the  sum  so  paid  in  satisfac- 
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with  the  trespasses  committed,  and  must,  as  in  other  cases,  give 
color  to  the  plaintiff's  pleading  and  constitute  in  other  respects 
a  sufficient  answer  to  the  declaration.* 

(f)  LUMmm  Tenementum.  —  A  plea  of  liberurn  tenementum  must, 
like  other  pleas,  be  certain  in  its  terms,'  and  should  state  a  gen- 
eral freehold  title,  without  defining  its  exact  quality  or  nature,  to 
the  effect  that  the  locus  in  quo  was  and  is  the  close,  soil,  and 
freehold  of  the  defendant  or  of  some  party  under  whom  he  justi- 
fies;' and  where  the  declaration  alleges  a  breach  and  entry  and 
the  forcible  amotion  and  expulsion  of  the  plaintiff  from  his 
enjo)'ment  of  the  close,  and  the  forcible  expulsion  cannot  be 
deemed  merely  matter  of  aggravation,  the  plea  should  be  limited 
to  the  trespass  upon  the  realty.* 

HeoMsity  of  Admitting  PossMiion.  —  The  plea  must  admit  such  a  pos- 
session in  the  plaintiff  as  would  suffice  to  maintain  the  action  if 
unanswered  or  as  against  a  wrongdoer,  but  it  must  deny  a  right- 
ful possession  or  it  will  fail  as  a  defense.*  In  other  words,  it 
must,  while  claiming  a  possessory  right  for  the  defendant,  give 

tion   was  accepted  by  the  plaintiff  as  case  ihe  torts  to  ihe  person  were  care- 

su^h.     Blann  r.  Crocheron,  20  Ala.  320.  fally  excluded  fiom  the  circumstances 

1.  Bartlett  v,  Prescott,  41  N.  H.  493.  which  were  treated  as  mere  agf^rava- 
See  also  U.  S.  Pipe  Line  Co.  v,  Dela-  lion. 

ware,  etc.,    R.   Co.,  62   N.  J.   L.  254;  A  plea  of  liberurn  tenementum  as  to 

Underwood  v,  Campbell,  13  Wend.  (N.  the    breach    and    entry    is    sufficient. 

Y.)  78.  Herndon  v.  Bartlett,  4  Port.  (Ala.)  481. 

PriyataPath  —  Ayerment  as  to  Termini.  6.  Keener  v.  KauGfman,  16  Md.  2q6; 

—  Where    the    defendant  justifies   an  Hunter   v.    Hallon,   4  Gill  (Md.)    125; 

alleged  trespass  by  reason  of  a  private  Thompson  v,  Burdsall,  4  N.  f    L.  193. 

path   the   plea  need   not   set  out    the  See  also  Tison  v.  Broward,  17  Fla.  465; 

termini  thereof.     Ellison  v,  Aiken,  10  Ha  skins  v.  Haskins,  67  111.  446;  Ross 

Rich.  L.  (S.  Car.)  369.  v.  Nesbil,  7  111.  252;  Rose  v.  Ruyle,  46 

TheEffect  of  aPleaof  Lioenie  in  an  ac-  111.   App.    17;    Millison  v.  Holmes,  i 

tion  of  trespass  ^M^r^  tlausunt  /regit  \^  Ind.  45;  Richardson  v,  Murrill,  7  Mo. 

to  admit  the  possession  of  the  plaintiff  333. 

and  the  invasion  of  such  possession  Allegation  and  Proof  —  Variance.  —  An 

by  the  defendant,  and  merely  puts  in  allegation  of  a  joint  freehold  will  not 

issue  the  license.     Ragain  v.  Stout,  182  allow    proof    of    a    several     freehold, 

111.  645.  neither  will  proof  of  a  several  freehold 

2.  Orange   v.    Berry,  24  N.  H.  105,  support    a    plea  of  a  joint   freehold, 
holding  bad  a  plea  of  liberurn  tenemen-  Williams  v.  Holmes,  2  Wis.  129. 

turn    not    setting   forth    definitely    by  Where    the  defendant   only   proves 

metes  and  bounds  the  part  of  the  close  acts  of  ownership  extending  over  sev- 

named  as  the  defendant's  soil  and  free-  enteen   years,   and   does   not   connect 

hold.  them  with  any  prior  title,  it  amounts 

8.  T  Chitly  on  Pleading  (i6th  Am.  to  nothing  more  than  a  longer  against 

ed.)  538.     See  also  Manning  v.  Brown,  a  shorter  possession,  a  mere  priority  of 

47  Md.  506;  Shank  v.  Cross,  9  Wend,  possession,  and  for  a  period  insufficient 

(N.  Y.)  160.  to  confer  any  title,  except  against  a 

4.  Sprague  Nat.  Bank  v.  Erie  R.  Co.,  mere  wrongdoer.     Brest  v.  Lever,  7  M. 

62  N.  J.  L.  474,  citing  Thiel  r.  Bull's  &  W.  593. 

Ferry  Land  Co.,  58  N.  J.  L.  212;  Perry  Variance  nnder  Notice.  —  Where  a  no- 

V.  Fiizhowe,  8  Q.  B.  757,  5^  E.  C.  L.  757,  tice   under  the   general  issue   is  used 

and  Davison  r.  Wilson,  11  Q.  B.  890,63  instead  of  a  special  plea,  the  doctrine 

E.  C.  L.  890,  which  last  case  might  possi-  of  variance  applies  as  strictly  as  though 

bly  be  regarded  as  taking  a  contrary  the  matter  were  pleaded   specially  in 

view,  but  it  should  be  noted  that  in  that  bar.     Williams  v.  Holmes,  2  Wis.  129. 
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color  to  the  plaintifT's  claim,  or  it  will  merely  amount  to  the 
general  issue.* 

(gj  TitU.  —  ^Vhe^e  the  plaintiff  does  not  set  up  any  title  or  pos- 
session in  himself,  it  is  sufficient  for  the  defendant,  as  a  general 
rule,  to  allege  a  lawful  possession  in  himself.* 

Szprets  Color.  —  A  plea  of  title  must  give  a  plausible  but  fictitious 
title,  or,  in  other  words,  an  express  color,  to  the  plaintiff.* 

Wboro  the  Estate  Is  a  Particular  One  as  being  less  than  a  seizin  in  fee, 
and  in  the  case  of  a  copyhold,  it  is  requisite  to  show  how  the 
particular  estate  commenced,**  except  where  the  title  is  alleged 
by  way  of  inducement.* 

Where  the  Title  Pleaded  Arises  by  Conyeyance  or  Alienation,  the  nature  of 
the  conveyance  or  alienation  must,  in  general,  be  stated,  and 
according  to  its  legal  effect  rather  than  its  form  of  words;  and 
where  the  nature  of  the  conveyance  is  such  that  at  common  law 
it  would  be  valid  without  deed  or  writing  it  is  not  requisite  to 
allege  a  deed  or  writing  in  pleading  it,  though  as  a  matter  of  fact 
such  a  document  may  exist;  but  where  the  nature  of  the  convey- 
ance requires  at  common  law  a  deed  or  other  written  instrument 
such  instrument  must  be  alleged.* 

4.  Double  Pleading.  —  As  a  general  rule  double  pleading  is  per- 
missible where  the  pleas  do  not  contradict  each  other  and  are  not 
inconsistent  to  such  an  extent  that  there  is  an  express  admission 
in  one  of  what  another  expressly  denies.^ 

1.  Hunter  v.  Hatton,  4  Gill  (Md.)  derivation  or  commencement  of  the es- 
115;  Manning  v.  Brown,  47  Md.  506;  tate  need  not  be  stated;  but  where  the 
Doe  V.  Wright,  10  Ad.  &  El.  782,  37  E.  seizin  has  alread>  been  alleged  in  an- 
C.  L.  231.  See  also  Collet  v.  Flinn,  5  other  person  from  whom  the  defendant 
Cow.  (N.  Y.)  466:  Phillips  v.  Phillips,  claims,  it  is  requisite  to  show  how  it 
21  N.  J.  L.  42.  passed  from  him  to  the  other.     And. 

2.  And.  Steph.  PI.,  §  172.     And  see  Sieph.  PI..  §  175. 

article  Title,  Ownership,  and  Posses-  4.  i   Chitty   on  Pleading  (i6lh  Am. 

siON,  anUt  p.  710.     See  further  Skevil  ed.)  539. 

V.    Avery,   Cro.    Car.    138;   Stennel  v.  6.  And.  Steph.  PI.,  §  176. 

Hogg,  I  Saund.  221,  note  i;  Langford  Wli«re  the  Defendant  ClaimB  by  Inherit- 

V.  Webber,  3  Mod.  i32;Searlt/.  Bunion,  anoe  he  must  in  general  show  how  he 

2  Mod.  70.  is  heir,  and  if  he  claims  by  mediate, 

8.  I   Chitty  on  Pleading  (i6th  Am.  not  immediate,  descent  he  must  show 

cd  )  539.  the  pedigree.     And.  Steph.  PI..  §  177. 

Necessity  of  Showing  Saperior  Title.  —  6.  And.  Steph.  PI.,  §  177;  i  Chitty  on 

Where  a  title  of  possession  merely  is  Pleading  (i6th  Am.  ed.)  540. 

not    applicable,    the    defendant   must  7.  See  article   Pleas  at   Law,    vol. 

show  some  superior  title  to  that  of  the  16,   p.    569,  and  the   following  cases: 

pliintifif.     And.  Steph.  PL.  §  173.  Straight  v.  Hanchett,  23  III.  App.  584; 

Where  it  is  necessary  to  plead  a  su-  Nadenbousch  v.  Sharer.  2  W.  Va.  285; 

perior  title  the  plea  should  in  general  Hext  v,  Jarrell.  2  Strobh.  L.  (S.  Car.) 

state  the  title  in  its  full  and  precise  ex-  172. 

tent.     And.  Steph.  PI..  §  174.  Pleaa  of  Libernm  Tenementnm  and  Not 

In  Pleading  a  Title  in  Fee  Simple  it  is  Onilty  are  so  consistent  in  iheir  nature 

not,  as  a  general  rule,  necessary  to  do  that   they    may   be   pleaded   together, 

more  than  to  state  a  seizin  in  fee  sim-  Hext  v.  Jarrell.  2  Strobh.  L.  (S.  Car.) 

pie   by   itself,    as  that  the   party    was  172. 

**  seized   in  his  demesne  as  of   fee  of  Reply  and  Joinder  of  Issue,  —  Where 

and   in   a  certain   messuage,"   and   a  not  guilty   is  joined   with   a   plea  of 
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S.  Joint  and  Seyeral  Pleas.  —  Where  there  are  several  defendants 
the  action  is  several  as  to  each  of  them ;  accordingly  each  is  at 
liberty  to  file  such  plea  as  he  may  think  appropriate  for  his  own 
defense,  and  is  not  compelled  to  rely  upon  a  defective  defense 
made  by  a  codefendant;  and  they  may  either  join  or  sever  in  the 
same  plea  at  their  option.  * 

Wbere  Two  or  More  Defendanti  Unite  in  a  Defense  which  is  sufficient  for 
one,  but  not  as  to  the  others,  the  plea  will  be  bad  as  to  all,* 
because  the  court  cannot  sever  the  defense  and  say  that  one  is 
guilty  and  the  others  not  guilty,  when  all  put  themselves  upon 
the  same  terms.* 

Wbere  the  DefendanU  Have  Seyered  in  Their  Pleai  and  the  alleged  tres- 
pass consists  of  a  single  wrongful  act,  a  plea  by  one  showing  that 
the  plaintiff  has  no  cause  of  action  against  any  operates  for  the 
benefit  of  all.  Thus,  where  a  defendant  has  pleaded  the  general 
issue  only,  he  may  claim  the  benefit  of  a  judgment  on  demurrer 
in  favor  of  codefendants  who  have  pleaded  specially,  if  their  plea 
shows  that  the  plaintiff  cannot  maintain  his  action  against  any  of 
them.*  So  all  the  defendants  should  have  the  benefit  in  mitiga- 
tion of  damages  of  a  plea  traversing  all  the  material  allegations 
of  the  complaint.* 

liberum  tenementum  the  plaintiff   must  otherwise.    Williams  v.  Holmes,  2  Wis. 

reply  to  the  latter  plea  as  well  as  join  129. 

issue  on  the  plea  of  not  guilty.     Man-        2.  Norris   v,    Norton,   19  Ark.    319; 

gum  V,  Flowers,  2  Munf.  (Va.)  205.  Deitsch  v,  Wiggins,  i  Colo.  209;  Glea- 

Bur den  of  Proof .  —  Where  a  plea  of  son  v.  Edmunds,  3  III.  448;  Moors  v, 

not  guilty  and  a  plea  of  liberum  tene-  Parker,    3    Mass.    310;     Mangold     v. 

mentum  have  been  jointly  made  in  an  Thorpe,  33  N.  J.  L.  134;  Schermerhorn 

action  of  trespass  ^f«ar^  clausum  f regit ^  v,  Tripp.  2  Cai.  (N.  Y.)  108;  Bradley 

it  is  still  requisite  for  the  defendant  10  v.  Powers,'7  Cow.  (N.  Y.)  330;  Merrill  v. 

prove  that  a  trespass  was  committed.  Near,  5  Wend.  (N.  Y.)  238;  Kerlin  v. 

The  one  plea  is  not  admissible  as  evi-  Heacock,  3  Binn.  (Pa.)  215;  Middleton 

dence  of  the  facts  denied  in  the  other  v.  Price,  2Stra.  1184.     And  see  articles 

plea.      West    Chicago    St.   R.   Co.    v.  Answrrs   in  Cocc   Pleading,  vol.  i, 

Morrison,  160  III.  288.  p.  861;  Pleas  at  Law,  vol.  16,  p.  570. 

Where  the  General  Issue  and  Pleai  of       If  a  Defense  Involving  a  Jostiiloation  is 

Jnfltiiioation  Are  Pleaded  the  plaintiff  is  set  up  by  two  defendants,  though  it  is 

at  liberty,  if  he  thinks  fit,  to  reserve  not  specially  pleaded,  if  it  is  fatal  as 

his  evidence  in  answer  to  the  defend-  to  one  it  is  fatal  as  to  both.     Bradley 

ant's  case  until  the  defendant's  case  is  v.  Powers,  7  Cow.  (N.  Y.)  330. 
closed,  or  he  may  in  the  first  instance        Where  Pleading  in  Short  Is  Permissible, 

call  any  evidence  to  repel  the  defend-  it  is  held  that  an  entry  of  a  plea  of 

ant's  justification.      If  he  adopts  the  "  not  guilty  with  leave  to  justify  "  is  a 

latter  course  be  must  go  through  all  several   plea  as   to  all   defendants,  if 

the  evidence  he  proposes  to  give,  and  there  are  more  than  one,  under  which 

will  not  be  permitted  to  give  further  they  may  justify  severally.     Kerlin  v, 

evidence   in   reply.      Tatnall   v,    Kia-  Heacock,  3  Binn.  (Pa.)  215. 
mensi  Woolen  Co.,4Houst.  (Dei.)  287.        8.  Mangold  v.  Thorpe,  33  N.  J.  L. 

1.  Johnson  v,  Jones,  44  111.  142.   And  134.    See  also  article  Pleas  at  Law, 

see    generally    articles    Answers    in  vol.  16,  p.  580,  note. 
Code  Pleading,  vol.  i,  p.  861;  Pleas        4.  Bowman  v.  Davis,  13  Colo.  297; 

AT  Law,  vol.  16,  p.  579.  Johnson  v.  Jones,  44  III.  142.     And  see 

8eT«ral  Defendants  May  Eaoh  Plead  Sep-  articles  Answers  in  Code    Pleading, 

arately  Liberum  Tenementam  in  himself,  vol.  i,  p.  S61;  Pleas  at  Law,  vol.  16, 

or  may  plead  it  in  one,  the  others  jus-  p.  579,  note  3. 
tifying  under  the  plea  as  servants  or        6.  Bowman  v.  Davis,  13  Colo.  297. 
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Tin.  Replicatioh  OB  Reply  —1.  In  General.— The  general  rules 
pertaining  to  replications  and  replies,  where  such  are  allowed, 
are  fully  applicable  to  actions  of  trespass.  Thus,  the  pleading 
must  be  definite  and  certain  *  and  must  allege  not  legal  conclu- 
sions, but  facts.*  Moreover,  it  should  not  present  an  immaterial 
issue,'  but  should  present  a  complete  and  sufficient  answer  to 
the  whole  plea  or  that  part  of  it  to  which  it  applies,*  and  must 
in  all  respects  sustain  the  declaration  and  not  abandon  nor  depart 
from  the  cause  of  action  set  out  therein.* 

Hew  Aiiigiunenu.  —  The   plaintiff  cannot   both  traverse   matter 

A  Plea  Merely  Good  aa  a  Biseharge  of  in    the    replication  that   the   property 

the  Party  Pleading  It  does  not  operate  taken  ivas  the  property  of  the  plaintiff 

for  the  benefit  of  the  others.    Johnson  is  irrelevant,  and  must  be  rejected  as 

V.  Jones,  44  111.  142.  surplusage.     Outcalt  v.  Durling,  25  N. 

1.  Sampson     v.     Henry,     11    Pick.  J    L.  443. 

(Mass.)379;  Ltshert/.  Pierson,  2  Wend.  Beplaader.  —  Where  the  issue  is  im- 

(N.  Y.)  345;   Briggs  v.  Mason,  31  Vt.  material,  and  the  court  is  at  a  loss  how 

433.      See  also  articles   Definiteness  to  give  judgment,  a  repleader  maybe 

AND  Certainty  in  Pleadings,  vol.  6,  awarded  on  the  motion  of  either  party, 

p.  246;  Replications  AND  Replies,  vol.  Gerrish  v.  Train,  3  Pick.  (Mass.)  124. 

18.  p.  639.  See  also  article  Repleader,  vol.  18,  p. 

Negative  Pregnant.  —  To  a  plea  alleg-  489. 
ing  that  the  defendant  attached  certain  4.  McWilliams  v.  King,  32  N.  J.  L. 
goods  by  virtue  of  a  writ,  a  replication  21,  holding  that  where  a  plea  justifies 
that  the  defendant  did  not  attach  the  the  removal  of  the  plaintiff  by  the  de- 
goods  by  virtue  of  such  writ  is  bad  as  fendant  from  certain  premises  under  a 
a  negative  pregnant.  Briggs  v.  Mason,  writ  of  possession,  a  replication  setting 
31  Vt.  433.  up  the  service  of  a  supersedeas  upon 

2.  See  articles  Legal  Conclusions,  the  defendant  is  defective  unless  it 
vol.  12,  p.  1020;  Replications  and  also  avers  that  a  certiorari  had  issued. 
Replies,  vol.  18.  p.  639.  Beplioation    to    Plea  of   Easement.  — 

In  quart  claus urn  f regit,  in  which  the  Where  an  easement  is  specially  pleaded 

general  issue  and  liberum  tenementum  in  any  trespass  a  replication  that  the 

were  pleaded,  the  replication  was  that  defendant   has   lost    the  easement  by 

the  plaintiff  was  in  the  peaceable  pos-  non user  and  that  the  plaintiff  has  ac- 

session  of  the  close.     It  was  held  in-  quired  it  by  adverse  possession  under 

sufficient  as  stating  a  conclusion  instead  claim   and   color  of  right   presents  a 

of  stating  how  the  plaintiff's  posses-  good  answer  to  the  special  plea.     WiU 

sion  was  consistent  with   the  title  ad-  mot  f. Yazoo,  etc.,  R.  Co.,  76  Miss.  374. 

mitted.    Rose  v.  Ruyle,  46.  111.  App.  i^.  S.Collins    v,  Waggoner,    i    111.    51; 

8.  Replication    Presenting    Immaterial  M'Gee   v.   Given,  4  Blackf.  (Ind.)  16. 

Isene.  —  In   trespass  de  bonis  asportatis  And  see  articles  DEPARTURE,  vol.  6,  p. 

where  the  plea  was  that  the  property  460;    Replications  and  Replies,   vol. 

at  ihe  lime  of  the  taking  was  in  a  third  18,  p.  639. 

party,  and  not  in  the  plaintiff,  and  that  Illustration  of  Departure.  —  Where  the 

the  defendant  was  an  officer  and  that  trespass  charged  was  the  breaking  and 

he  took  the  guods  under  process  of  law  entering  of  the    plaintiff's  close,  and 

ai^ainst  such  third  party,  a  replication  forcibly  breaking  down  his  stable  door, 

de  injuria  and  traversing  the  allegation  and    removing  two   horses  therefrom, 

of  the   plea  that  the  property  was  in  and  the  defense  unqualifiedly  admitted 

such  third  party  was  held  to  present  an  the    whole    charge    to    be    true,    but 

immaterial  issue,  for  a  verdict  on  such  averred  that  the  defendants  were  justi- 

issue  could  only  establish  the  fact  that  fied  by  process  of  law,  a  replication  ad- 

the  goods  were  not  the  property  of  the  milling  the  fact  of  the  existence  of  the 

third  party.     The  plaintiff  should  have  process,  but  denying   that  the  horses 

taken  issue  on  the  traverse  in  the  plea,  were  the  goods  and  chattels  of  the  ex- 

Gerrish  v.  Train.  3  Pick.  (Mass.)  124.  ecuiion  debtor,  was  held  not  to  be  a 

Irrelevant  Ayerment  Snrplnaage. —  In  departure.     M'Gee  v.  Given,  4  Blackf. 

trespass  de  bonis  asportatis  an  averment  (Ind.)  16. 
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alleged  in  justification  and  also  new-assign  the  same  or  differ- 
ent acts  of  trespass,^  and  where  the  declaration  sets  forth  but 
one  trespass,  which  the  defendant  justifies,  there  can  be  no  new 
assignment,  because  that  would  be  a  departure  from  the  trespass 
complained  of.* 

By  a  New  Attignment  to  a  plea  of  justification  the  plaintiff  admits 
the  trespasses  justified  and  is  confined  to  proof  of  the  trespasses 
stated  in  the  new  assignment.' 

2.  To  Plea  of  Liberom  TenementoilL  —  Whoro  the  Doclantion  Describe* 
the  Gloie  by  a  name  or  abuttals  and  there  is  a  plea  of  liberum 
tenementum  the  replication  should  deny  the  title  set  up  in  the 
plea  and  conclude  to  the  country.* 

Wbere  a  Deolaration  Is  General  in  Iti  Detoription  of  the  close,  without 
giving  its  name  or  abuttals  with  such  certainty  as  to  avoid  the 
possibility  of  the  defendant's  having  in  the  same  locality  a  close 
of  a  similar  description,  and  the  defendant  has  pleaded  liberum 
tenementum  without  describing  the  close,  the  plaintiff  must  new- 
assign,  for  if  he  takes  issue  on  the  plea  he  will  fail  on  the  trial  if 
the  defendant  shows  that  any  close  in  the  locality  stated  in  the 
declaration  is  his  freehold.* 

1.  Spencer  v,  Bemis,  46  Vt.  2q.  See  him  of  a  right  to  prove  his  own  soil 
also  Slults  V.  Buckelew,  28  N.J.  L.  150.     and  freehold  would  be  10  compel  him 

Plea  of  Bon  Aieaalt.  —  The   plaintiff  to    set    out    the    locus  by   metes  and 

cannot    both   traverse    a   plea  of  son  bounds  in  the  first  instance.     Williams 

assault  and  new-assign.     Elliot  v.  Kit-  v.  Hulmes,  2  Wis.  129. 
burn,  2  Vt.  470;  Cheasley  v,  Barnes,        libemm    Tenementum    Snpplanted  \sf 

10  East  73.  General  lasne.  —  In  Missouri,  where  a 

2.  Davidson  v,  Schenck,  31  N.  J.  L.  plea  of  liberum  tenementum  is  improper, 
174.  but  evidence  thereof  may  be  given  un- 

8.  Boynton     v,    Willard,     10    Pick,  der  the  general  issue,  the  plaintiff  may 

(Mass.)  166;  Bartlett  v,  Prescott,  41  N.  show  in  evidence  matter  that  would  be 

H.  493;  Davidson  t/.  Schenck,  31  N.  J.  proper  for  a  new  assignment  at  com- 

L.  174.  mon  law.      Emerson  v.  Sturgeon,    18 

4.  Austin  V.  Morse,  8  Wend.  (N.  Y.J  Mo.  170. 

476;  Hyati  V,  Wood,  4  Johns.  (N.  Y.)  Where  the' Plaintiff  and  the  Defendant 

150.     See  also  Providence  t/.  Adams,  10  Agree  in  the  Plaoe  the  plaintiff  cannot 

R.  I.  184;  Stevens  v.  Whistler,  11  East  new-assign  as  to  the  place.    Smith  9. 

51.     See  further  Hawke  v,  Becon,  2  Powers,  13  N.  H.  2x6. 

Taunt.  156,  which  case  was  disaffirmed  Where  tiie  Plaintiff  Boos    Hot  Vew- 

in  Topling  t/.  Watnright,  5  B.  &  Ad.  aotign  to  a  plea  of  liberum  tenementum 

395,  27  E.  C.  L.  99.  the  plea  is  made  good  if  the  defendant 

6.  Palmer  v.  Dougherty,  33  Me.  502;  shows  title  to  any  lands  in  the  town 

Ellet  z/.  PuUen,  12  N.  T.  L.  357;  Austin  where  the  premises  are  alleged  to  be 

V.  Morse,  8  Wend.  (>f.  Y.)  476;  Good-  situated.    Austin  v.  Morse,   8  Wend, 

right  V,  Rich,  7  T.   R.  323.     See  also  (N.  Y.M76. 

Smith  V.  Powers,  13  N.  H.  216.  Soi&eienoy   of  Hew    Alignment.  —  A 

Hew  Assignment  After  Votioe  under  new  assignment  is  sufficient  where  it 
Btatnte.  —  where  a  defendant,  instead  states  that  the  piece  of  land  in  the  de- 
of  pleading  liberum  tenementum  to  a  claration  mentioned  was  and  is  a  cer- 
count  in  trespass,  gives  notice  under  tain  close,  situate,  etc.,  and  bounded 
statute,  and  under  the  notice  proves  by  specified  boundaries;  that  at  the 
his  freehold,  the  plaintiff  mav  new-  time  of  the  trespass  it  was  in  the  law- 
assign  by  testimony  proving  the  locus  ful  and  peaceable  possession  of  the 
in  quo  and  his  own  title  or  possession;  plaintiff;  and  that  it  is  and  was  a  differ- 
but  in  case  of  a  notice  merely  the  plain-  ent  close  from  the  close  in  the  plea 
tiff  cannot  new-assign,  and  to  deprive  mentioned  alleged  to  be  the  soil  and 
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Whore  the  Plaintiff  Beriyes  Title  nnder  the  Defendant  the  replication 
should  not  deny  the  title  set  up  by  the  defendant,  but  should 
reply  a  lease  or  some  other  title  under  him,*  and  thereby  the  free- 
hold of  the  latter  is  admitted  with  the  assertion  of  a  right  of  pos- 
session in  the  plaintiff  under  the  term  created  by  the  defendant.' 

Where  the  Title  of  the  Plaintiif  Is  Not  Ineonaistent  with  the  defendant's 
title,  or  where  the  plaintiff  does  not  derive  title  under  the  defend- 
ant, the  replication  may  show  that  before  the  defendant  had  any 
freehold  interest  in  the  premises  another  person  was  seized 
thereof,  and  that  the  plaintiff's  title  was  derived  from  him.* 

Freehold  in  Another  Person.  —  Where  there  is  a  plea  of  liberutn 
tenetnentum  in  another,  and  that  the  defendant  as  his  servant 
entered  by  his  command  and  permission  and  did  the  acts 
complained  of,  the  replication  may  traverse  the  command  and 
permission.* 

Do  Iigoria  Improper.  —  In  no  case  where  the  defendant  has  pleaded 
liberutn  tenemcntum  can  the  plaintiff  reply  de  injuria,^ 

3.  To  Pleas  of  Excuse  —  Where  Exonse  !■  Untme.  —  To  any  plea 
admitting  that  the  act  complained  of  was  trespass  in  its  nature, 
and  excusing  but  not  justifying  it  under  process  of  a  court  of 
record,  if  the  matter  of  excuse  is  wholly  untrue  a  general  replica- 
tion de  injuria  is  a  proper  and  sufRcient  answer®  and  puts  the 

freehold  of  the  defendant.  Halsey  v.  of  trespass  quare  clausum  where  the  de- 
Matthews,  3  Ind.  404.  See  also  article  fendant  had  justified  as  servant  of  a 
RErLiCATiONS  AND  REPLIES,  vol.  18,  p.  freeholder,  the  plaintiff  could  not  trav- 
670.  erse    the    defendant's   authority,    but 

1.  Austin  V.  Morse,  8  Wend.  (N.  Y.)  this  doctrine  was  exploded  in  Cham- 
476.  See  also  Hunter?/.  Hatton,  4  Gill  bers  v.  Donaldson,  11  East  65,  10  Rev. 
(Md.)  115;  Doe  V,  Wright,  10  Ad.  &  £1.  Rep.  435,  in  the  Court  of  King's  Bench 
763,  37  E.  C.  L.  231.  in   iSog.  wherein  it  was   unanimously 

Beply  of  Confetsion  and  Ayoidanoe.  —  agreed  by  all  the  judges  that  the  com- 

Where  iheie  is  a  lease  for  years  10  ihe  mand  in  such  case  is  traversable,  and 

plaintiff  it  must  be  replied  in  confes-  for  the  good   reason  that  otherwise  it 

sion  and  avoidance,  and  is  no  ground  would  be  sufficient  for  a  mere  wrong- 

for  traversing  a  plea  of  liberum  Une-  doer  who  had  invaded  the  quiet  pos- 

mtntum.     Fisher  r.   Morris,  5  Whart.  session  of  the  plain lifiF  to  plead  title 

(Pa.)  358.  in   another   and   authority  from   him, 

2.  Keener  v,  Kauffman.  16  Md.  296,  although  that  other  did  not  question 
holding   further   that  where   an  issue  the  plaintifif's  possession. 

is  formed  by  a  replication  setting  up  6.  Hyatt  v.   Wood,  4  Johns.  (N.  Y.) 

a   title   derived    from    the   defendant,  150.     Compare   Hope    v.    Cason,   3   B. 

the  plaintiff's  right  of  possession  is  the  Mon.  (Ky.)  544. 

question    to   be    decided;    but    where  6.  Illinois. — Ambrose  c^.  Root,  11  111. 

the  plaintiff  does  not  reply  specially,  but  497. 

joins  issue  on  the  plea  of  liberum  tene-  Massachusetts.  —  Hannen  v,  Edes,  15 

mentum,  the  matter  in  issue  is  the  free-  Mass.  347;  Sampson  v.  Henry,  11  Pick. 

hold  of  the  defendant,  and  if  the  jury  (Mass.)  379. 

finds  that  fact  it  has  nothing  to  do  with  AVt&  Hampshire.  —  Dole  v,  Erskine, 

the  right  of  possession.  35   N.   H.   503;  -Curtis  v.  Carson,  2  N. 

8.  Austin  V.  Morse,  8  Wend.  (N   Y.)  H.  539. 

476;  Hyatt  V.  Wood,  4  Johns.  (N.  Y.)  New   York.  —  Bennett   v.  Appleton, 

150.  25  Wend.  (N.  Y.)  371. 

4.  Douling  V.    Hickman,   4    Hayw,  Vermont.  —  Harrison  f.  Harrison,  43 

(Tenn.)  170,  wherein  it  was  said  that  Vt.  417;  Devine  v.  Rand,  38  Vt.  621; 

formerly  it  was  held  that  in  an  action  Lander  v.  Seaver,  32  Vt.  114;  Mellen 
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excuse  in  issue. ^  Thus,  to  a  plea  of  son  assault  demesne,  a  gen- 
eral replication  de  injuria  is  sufficient  to  put  in  issue  all  the  sub- 
stantial averments  of  the  plea,  as  well  the  question  whether  more 
than  necessary  force  was  used  in  repelling  the  assault  as  the  ques- 
tion who  made  the  first  assault;'  yet  there  is  nothing  to  prevent 
the  plaintiff  from  replying  specially  to  such  plea.' 

Wbere  the  Plea  of  the  Defendant  Is  Not  Wholly  Untrne  it  is  not  only 
allowable,  but  it  is  proper,  to  reply  specially.'* 

Where  the  Plea  Is  True  and  the  plaintiff  did  in  fact  commit  what 
in  point  of  law  amounted  to  a  trespass,  the  plaintiff  must  reply 
specially,  confessing  and  avoiding  the  plea.* 

4.  To  Pleas  of  Justification.  —  Where  a  plea  or  answer  justifies 
only  the  alleged  act  of  trespass,  and  other  matter  is  averred  in 
the  declaration  merely  by  way  of  aggravation,  the  plaintiff  must, 
if  he  desires  to  recover  for  such  matter  of  aggravation,  set  forth 
in  his  replication  such  special  matter  as  will  make  it  appear  that 
the  defendant  was  a  trespasser  ab  initio^  or  must  new-assign.* 
So  where  the  plaintiff  wishes  to  avoid  the  effect  of  a  plea  that 

V.  Thompson,   32  Vt.  407;  Bartlett  v.  battery   the  plea  was  not  guilty  and 

Churchill,  24  Vt.  218;  Vale  z^.  Seely,  15  that  the  defendant  was  possessed  of  a 

Vt.  221;  Elliot  V,  Kilburg,  2  Vt.  470.  certain  close,  which  the  plaintiff  broke 

See  also  article    Replications  and  and  entered,   and   from  which  he  at- 

Replies,  vol.  18,  p.  644.  tempted  to  carry  away  certain  goods, 

Replication  de  Injuria  Oood  Only  Where  which  the  defendant  resisted,  as  was 

Plea  Is  by  Way  of  Excuse. —  In  trespass  lawful,  and  if  any  injury  happened  to 

de  bonis  asportatis  di.  replication  de  injuria  the  pla'nlifT  thereby  it  was  done  in  de- 

to  a  plea  stating  that  the  goods  were  fense  of  the  possession  of  the  close.     A 

seized  as  forfeited  to  the  United  States  special    replication    that   the   plaintiff 

and  were  condemned  is  bad.     Plumb  was  on   the  defendant's   land   by  his 

V,  M'Crea,  12  Johns.  (N.  V.)  491.  leave  and  license,  and  by  virtue  of  a 

1.  Hyatt  «/.  Wood,  4  Johns.  (N.  Y.)  contract  with  him,  under  which  he 
150.  had  bought  the  goods  of  him  with  the 

2.  Dole  V.  Erskine,  35  N.  H.  503;  right  and  privilege  of  entering  upon 
Curtis  V,  Carson,  2  N.  H.  539;  Har-  his  premises  and  cutting  and  carrying 
rison  v,  Harrison,  43  Vt.  417;  Devine  away  the  goods,  was  permitted.  Dol- 
V.  Rand,  38  Vt.  621;  Yale  v,  Seely,  15  son  v.  Hill,  3  Houst.  (Del.)  255. 

Vt.  221;  Elliot  V.  Kilburn.  2  Vt.  470.  6.  Great  Falls  Co.  v,  Worsier,  15  N. 

ExcMS  of   Force  —  Spedal    Beply  Un-  H.   412:     Leward    v.    Basely,    i    Ld. 

necessary.  —  Where  de  injuria  has  been  Raym.  62. 

replied  to  a  plea  of  molliter  manus  im-  6.  Lincoln  v,  McLaughlin,  74  111.  11 ; 
posuit  the  plaintiff  may  recover  for  an  McGillis  v.  Bishop,  27  111.  App.  53; 
excess  of  force;  it  is  not  necessary  to  Bennett  v.  Mclmire,  121  Ind.  231;  Jar- 
reply  specially.  Bennett  v,  Appleton,  ratt  v.  Gwathmey,  5  Blackf.  (Ind.)  238; 
25  Wend.  (N.  Y.)  371.  Great  Falls  Co.  v.  Worster,  15  N    H. 

Under  a  General  Replication  De  Ixgoria  412;  Elliott  v.  Kilburn,  2  Vt.  470;  Tay- 
to  aPleaof  Son  AManltthe  plaintiff  may  lor  v.  Cole,  3  T.  R.  292. 
prove  an  excessive  and  unnecessary  Insufficiency  of  General  Replication  De 
beating  by  the  defendant,  not  rendered  Injnria.  —  Matter  showing  that  the  de- 
necessary  by  any  assault  of  the  plain-  fendant  exceeded  the  right  or  authority 
tiff.  Hannen  v.  Edes,  15  Mass.  347;  alleged  in  his  justification  cannot  be 
Curtis  V.  Carson,  2  N.  H.  539;  Elliott  adduced  in  evidence  under  a  general 
V.  Kilburn,  2  Vt.  470.  But  see  King  v,  replication  de  injuria.  West  v.  Blake, 
Phippard,  Carth.  280.  4  Blackf.  (Ind.)  235;  Parish  v.  Rigdon, 

8.  Dolson  V.  Hill,  3  Houst.  (Del.)  258.  12  Ohio  191. 

4.  When   Special    Replication  Permie-  Plea  of   License  ^  Necessity   to  Hew- 

lible.  —  In  an  action   for  assault  and  assign  Bevocation. —  Where,  in  an  action 
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answers  only  the  principal  trespass,  and  to  recover  for  an  additional 
trespass  as  well  as  for  the  principal  trespass,  he  must  new-assign 
in  respect  to  such  additional  trespass,  and  in  the  new  assignment 
must  allege  that  he  brought  his  action  as  well   for  the  trespass 

mentioned  in  the  plea  as  for  the  trespass  newly  assigned.* 

Wliere  the  Plea  8eU  up  an  AfllrmatiTO  Bight,  in  effect  denying  wholly 
that  the  matter  charged  was  a  trespass,  a  reply  generally  de 

for  breaking  and  entering  the  plain-  but  is  pleaded    merely  as  matter   of 

tiff*s  close,  house,  or  land,  felling  his  aggravation  under  a  vidiUat,  and  the 

timber,  or  taking  away  his  goods,  the  defendants,  after  justifying  their  orig- 

defendant  pleads  a  license  which  the  inal  act,  aver  that  a  continuance  of  the 

piainiifif  had    revoked   before  any  of  trespass  was  necessary  for  the  whole 

the  trespasses  was  committed,  01  which  time  alleged  in  the    declaration,   the 

was  confined  to  some  particular  thing,  plaintiflf  must  new-assign  if  he  wishes 

and  was  exceeded  by  the  defendant,  to  recover  for  an  unreasonable  continu- 

the   plaintiff   must    state  the    revoca-  ance.      Straight   v,   Hanchett,  23  III. 

tion  or  excess  in  a   new  assignmeni.  App.  584. 

Great  Falls  Co.  v,  Worster,  15  N.  H.  Where  the  Defendant  Boplios  De  Injuria 

412.  to  a  Plea  of  Moderate  Castigavit,  and 

Hew  Assignment  where  Entry  Is  Jns-  issue  is  joined,  be  may  avoid  the  effect 
tilled.  —  Where  matter  in  aggravation  of  the  plea  by  evidence  of  cruelty  or 
is  alleged  in  trespass  quart  clausum  vindictiveness  in  the  beating;  and  by 
/r^*^//,  a  plea  justifying  the  entry  justi-  doing  so  he  does  not  conflict  with  the 
fies  the  entire  trespass,  and  in  order  to  general  doctrine  that  where  the  plea 
recot^er  for  the  additional  wrongs  the  justifies  and  the  plaintiff  would  set  up 
plaintiff  must  reply  by  way  of  new  some  new  matter  as  the  foundation  of 
assignment,  relying  upon  them  as  his  action  he  must  show  that  new  mat- 
substantive  trespasses.  McConnel  v.  ter  specially,  since  the  plaintiff  is  not 
Kibbe.  33  111.  175;  Warner  v.  Hoising-  endeavoring  to  rely  upon  another  beat- 
ton,  42  Vt.  98;  Grout  z/.  Knapp,  40  Vl.  ing,  different  in  point  of  time  from 
163;  Hubbell  V.  Wheeler,  2  Aik.  (Vt.)  that  which  was  justified  in  the  plea, 
359.  See  also  Welch  v.  Nash,  8  East  but  intends  to  show  by  the  replication 
394.  de    injuria   that    the   very   beating   to 

When  Vew  Assignment  Unneoeesarj.  —  which  the  plea  of  moderate  castigavit  re- 

Where  the  plaintiff  has  set  forth  with  ferred  was  immoderate,  and  therefore 

exactness  and   precision  the   grounds  not    justified.     Hannen    v,    Edes,    15 

on  which  he  claims  to  recover  damage,  Mass.  347.     See  also  Franks  v,  Morris, 

and   the  pleas  of  the  defendant  show  10  East  81,  note  a, 

that   he   understands    the  ground   on  Failnre  to  Support  Plea.  —  Where    a 

which  the  plaintiff  would  claim  dam-  plea  of  justification  is  coextensive  with 

ages,  and  are  an  answer  to  the  whole  trespasses  complained  of,  the  defend- 

declaration,  there  is   no  necessity  for  ants  must  support  the  plea  in  every 

a  new  assignment.     Perry  v,  Carr,  42  part,  and  if  there  is  a  failure  therein 

Vt.  50.  the  plaintiff  may  recover  for  the  excess 

Wliere  a  Plea  Books  to  Justify  a  Single  without  a  new  assignment.     Berry  v. 

Act  of  Trespass  the  plainiiff  cannot  new-  Vreeland,  21  N.  J.  L.  184. 

assign,  but  if  the  act  was  excessive,  or  Notioe     with     General    Issue  —  Kew 

com  mitt  cd  with  more  violence  than  the  Assignment  Unneoeesarj. —  Where,  after 

subject  of  justification  authorized,  the  a  plea  of  the  general  issue,  the  defend- 

replicaiion  may  traverse  the  juslifica-  ant  gives  notice  under  statute  that  he 

tion.     Stults  V.  Buckelew,  28  N.  J.  L.  will  justify  a  breach  and  entry  under 

150.  process  of  law,  the  whole  merits  of  the 

1.  Herndon  v.  Bartlett,  4  Port.  (Ala.)  question  are  open,  and  a  new  assign- 

481;    Carpenter   v.   Crane,    5    Blackf.  ment  is  not  necessary  to  enable   the 

(Ind.)  119;  Carpenter  v.  Barber,  44  Vt.  plaintiff  to  recover  on  the  matter  alleged 

441.     See  also  Davidson  v.  Schenck,  31  in  the  declaration  by  way  of  aggrava- 

N.  J.  L.  174;  Clark  t/.  Dowing,  55  Vt.  tion  as  for  a  distinct  and  substantial 

259.  cause  of  action.     Fullam  v.  Stearns,  30 

Where  the  Continuanoe  of  a  Trespass  Is  Vt.  443.   See  also  Palmer  v,  Dougherty, 

Kot  Stated  as  a  Separate  Spooial  Trespass,  33  Me.  502. 
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injuria  is  improper,  and  the  plaintiff  must  reply  specially,  travers- 
ing the  right  or  interest  set  up,*  unless  the  matter  is  alleged  as 
inducement  merely.' 

IX.  Rejoinders  —  in  General. —  As  in  other  actions,  the  rejoinder 
must  not  depart  from  the  plea.* 

Wbere  the  BepUcatlon  Trayertes  an  Immaterial  Matter  the  defendant  may, 
in  rejoining,  pass  over  the  traverse  in  the  replication  and  tender 
another  traverse.* 

Bejoining  by  Way  of  Hew  Assignment.  —  After  a  plea  of  molliter 
mauAS  imposuit  in  defense  of  the  possession  of  his  close,  on  which 
in  his  replication  the  plaintiff  has  asserted  a  right  to  enter,  the 
defendant  is  not  permitted  to  rejoin  by  new-assigning  the  loctis  in 
quo  by  metes  and  bounds.* 

X.  Amendmentb.  —  The  general  rules  relating  to  the  question 
of  amendments  to  pleadings  in  other  actions  at  law  should  be  jfol- 
lowed.®     It  seems  that  in  states  still  preserving  the  common-law 

1.  AUen  V.  Scott,  13  III.  80;  GraflSin  8.  Keay  v,  Goodwin,  16  Mass.  i, 
V.  Jackson,  40  N.  J.  L.  440;  Berry  v.  wherein  will  be  found  an  iUustralion 
Cahanan,  7  N.  J.  L.  77;  Crogate*8  of  a  rejoinder,  in  an  action  for  break- 
Case,  8  Coke  66.  ing  and  entering  ihe  plaintiff's  close. 

Claim  of  Bight  of  Way.  —  Where  a  de-  which   was   bad   because  it    departed 

fendani   has    pleaded   molliter    manus  from   the   plea.     See    also  article  Re- 

imposuit  in  defense  of  the  possession  of  joinders  and  Subsequent  Pleadings, 

his  close,  a  special  replication  is  neces-  \rol.  18,  p.  70. 

sary  if  the  plaintiff  claims  a  right  of  4.  In  Low  z/.  Ross,  3  Me.  256,  which 

way  thereon.     Dolson  v.  Hill,  3  Houst.  was  an  action  of  trespass  quare  clausum 

(Del.)  258.  /^^g*l*  l^c  declaration  was  general  and 

Where  the  Defendant  Jnstifles  under  a  did  not  describe  any  close  in  pariicu- 
Licenee  the  plaintiff  should  reply  lar,  and  the  plea  described  by  metes 
specially  that  the  license  was  obtained  and  bounds  a  close  containing  one  hun- 
by  fraud,  if  the  license  were  merely  dred  and  fifty  acres,  stating  that  the 
voidable;  buf  it  is  otherwise  where  the  supposed  trespass  was  committed  in 
license  was  void  ab  initio,  and  in  such  a  that  close,  and  that  it  was  the  soil  and 
case  the  party  may  legally  deny  by  a  freehold  of  a  third  party,  as  whose 
general  replication  that  he  ever  gave  servant  the  defendant  did  the  act  corn- 
any  license  at  all,  and  give  evidence  plained  of.  The  replication  stated  that 
that  the  license  was  obtained  by  fraud  the  trespass  was  committed  in  a  close 
in  order  to  avoid  it.  Anthony  v.  Wil-  of  fifteen  acres,  being  a  part  of  the 
son.  14  Pick.  (Mass.)  303.  close   mentioned   in    the    plea,    which 

Jvstifloation  by  Authority  of   Law —  part  it  described  by  metes  and  bounds, 

New  York.  —  In  Comly  v,  Lockwood,  15  and  further  stated  that  it  was  the  soil 

Johns.  (N.  Y.)  188,  where  the  defend-  and  freehold  of  the  plaintiff,  traversing 

ant  justified   an   alleged    trespass   by  that  the  whole  close  of  one  hundred 

authority  of  a  statute,  without  express-  and  fifty  acres  was  the  soil  and  freehold 

ing  any  circumstance  or  matter  con-  of  the  third   party.     A  rejoinder  thai 

tained  in  the  statute,  it  was  held  that  the  defendant  was   not  guilty  of  any 

the  plaintiff  was  compelled  to  reply  df  trespass  on  the  close  mentioned  in  the 

injuria^  and  could  not  reply  specially.  replication   was  held  to  be  sufficient; 

2.  Great  Falls  Co.  v,  Worsier,  15  N.  the  defendant  was  not  bound  to  take 
H.  412,  holding  that  a  replication  de  any  notice  of  the  plaintiff's  traverse  of 
injuria  was  sufficient  where  the  de-  the  title  of  a  third  parly  to  the  whole 
fendant  claimed  no  right,  title,  or  in-  close,  as  it  was  immaterial.  Low  v. 
teresi  in  the  land  which  was  the  foun-  Ross,  3  Me.  256. 

dation  of  the  plaintiff's  action,  either  6.  Dolson    v.    Hill,  3    Houst.  (Del.) 

in  himself  or  in  those  under  whom  he  255. 

acted,  but  did  claim  a  right  to  go  upon  6.  See  generally  article  Amendments, 

the  plaintiff's  land  to  abate  a  nuisance,  vol.  i,  p.  to8  et  seq, 
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distinction  between  forms  of  action,  the  declaration  in  an  action 
of  trespass  vi  et  artnis  cannot  be  so  amended  as  to  make  it  allege 
a  cause  of  action  in  case;  ^  and  it  has  been  held  that  a  declara- 
tion in  trespass  quare  clausum  f regit  cannot  be  so  amended  as  to 
turn  the  action  into  an  action  of  trespass  to  recover  statutory 
damages.*  But  where  the  proposed  amendment  does  not  change 
the  cause  of  action  it  may  be  allowed.* 

XL  SSFABATE  Tbialb.  —  Where  there  are  joint  defendants  in 
trespass,  a  separate  trial  may,  on  application  therefor,  be  directed 
as  to  one  or  more  of  them  in  the  discretion  of  the  trial  court.* 

Xn.  iHSTBUCTiovs — 1.  In  OeneraL  —  The  general  rules  that 
have  relation  to  instructions  by  the  court  are  applicable  to  actions 
of  trespass.* 

1.  Mobile,  etc.,  R.  Co.  v,  McKellar,  Sere  v,  Armitage,  9  Mart.  (La.)  394,  it 
59  Ala.  458;  Fillebrowi>  v.  Webber,  14  was  held  that  notwithstanding  the  fact 
Me.  441.  that  joint  defendants  who  had  pleaded 

2.  Fairchild  v,  Dunbar  Furnace  Co.,  separately  were  entitled  to  separate 
128  Pa.St.  485.  trials,  where  they  have  submitted  with- 

3.  In  PenmylTUiia  an  amendment  by  out  objection  to  be  tried  together  they 
the  addition  of  a  count  charging  the  cannot  object  for  the  first  time  on  ap- 
taking  of  hickory  was  allowed  in  tres-  peal. 

pass  de  bonis  asportatis  where  the  dec-  6.  See  generally  article  Instructions, 

laration  charged  a  removal  of  oak,  ash,  vol.  11,  p.  47. 

beech,  and  chestnut.     Kuapp  v,  Har-  Instmotion  Based  on  Improper  Theory  r ! 

tung,  73  Pa.  St.  ago.  Case.  —  In    trespass  for  breaking  and 

Beoovery  for  Matter  of  Aggravation.  —  entering  the    plaintiff's  house  it  ap- 

Where  breach  and  entry  of  a  close  are  peared    that   some  of  the  defendants 

alleged,  and  other  matter  is  stated  in  were   not   present  at   the  locus  in  quo 

aq^gravation    of  the   injury,   and    the  when  the  trespass  was  committed,  but 

plaintiff  fails  to  prove  the  breach,  the  the  trial  proceeded  on  the   theory  that 

declaration  may  be  amended  by  strik-  the  trespass  was  committed  by  their 

ing  out  the  averment  of  a  breach  and  direction.     It   was  held   that   instruc- 

permitting    the    plaintiffs    to    recover  tions  on  the  elements  of  a  subsequent 

damages    for    the    matter    stated     in  ratification  by  them  of  the  acts  done 

aggravation  as  for  a  substantive  cause  were  not  proper.     Bauer  v.  Bell,  74  111. 

of  action.     Robbins  v.  Sawyer,  3  Gray  223.     See  also  Steele  v,  Davis,  75  Ind. 

(Mass.)  375.  191- 

Withdb«wal  of  Separate  Narration  —  Misleading  and  Cktnfniing  Instmetione. 

Maryland.  —  In    Mitchell    v.   Smith,   4  — As  in  othei  actions,  instructions  that 

Md.  403,  it  was  held  that  under  Acts  are  confusing  and  calculated  to  mis- 

Md.  1785,  c.  80,  §  4,  and  i8oq,  c.  153,  lead  should  not  be  given.     Morris  v, 

§  I,  a  complaint  in  trespass  to  the  per-  West.  loi  Ala.  534;  Milner  v.  Milner, 

son  might  be  amended  by  permitting  toi    Ala.    599;    Lakenan   v,    Prophitt, 

theplaintiff  to  withdraw  a  separate  nar-  (Ark.  1895)  32  S.  W.   Rep.  384;  Dower 

ration  against  one  of  the  defendants.  v,  Richards,  73  Cal.  477;  Olsen  v.  Up- 

In  Maine,  in  a  case  where  an  action  sahl,  69  111.  273;  South  Baltimore  Co. 

of  quare  clausum  was  not  sustainable,  v.  Muhlbach,  69  Md.  395. 

the  court  refused  to  allow  by  amend-  Instrnctions  Hot  Warranted  by  Plead- 

ment  the  addition  of  a  count  for  the  ings  or  Proof.  —  In  an  action  to  recover 

removal  of  goods.     Duncan  v,  Sylves«  damages  for  a  trespass  committed  on 

ter,  13  Me.  417.  the  lands  of  the  plaintiff,  consisting  in 

4.  Dougherty  V.  Dorsey,  4  Bibb (Ky.)  entering  the  land  and  mutilating  cer- 
207;  Clement  v.  Water,  12  La.  Ann.  tain  trees  situated  ihereon  by  cutting 
599;  Sawverz/.  Merrill,  10  Pick.  (Mass.)  off  several  of  their  limbs,  the  com- 
16;  Allen  V,  Craig,  13  N.  J,  L.  294.  plaint  averred  that  the  entry  and  cut- 
See  also  article  Separate  Trials,  vol.  ting  were  unlawful  and  done  without 
I9>  P>  520-  any  leave  or  permission  by  the  plain- 
Application  Not  Made  Seasonably.  —  In  tiff.     The  answer  inter  alia  was  a  de- 
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Where  the  Aotion  Is  Againft  Joint  Trespassers  the  court  should  instruct 
the  jurors  that  they  must  be  satisfied  that  the  trespass  was  joint, 

nial,  but  coatained  no  averment  that  land  by  the  defendant  and  a  catting 
the  entering  or  cutting  was  casual  or  down  of  his  trees  to  the  plaintiff's 
involuntary  or  that  the  defendant  had  damage,  and  thereunder  the  plaintiff 
probable  cause  to  believe  that  the  land  was  permitted  against  the  defend- 
was  his  own.  The  proof  was  undis-  ant's  objection  to  prove  not  only  a 
puted  that  the  entry  was  without  con-  cutting  of  the  trees,  but  a  removal  of 
sent  and  that  the  act  was  done  for  the  the  wood.  An  instruction  that  in  esti- 
most  part,  if  not  wholly,  within  the  mating  damages  the  juty  might  take 
line  of  the  plaintiff's  premises;  nor  did  into  consideration  the  removid  of  the 
the  answer  claim  or  the  proof  show  wood  if  the  trespass  was  one  continued 
that  the  act  was  done  by  mistake  or  act  was  held  to  be  erroneous, 
was  casual  or  involuntary.  A  refusal  MisconBtmetlon  of  Pleading.  —  In- 
to charge  that  the  jury  should  find  structions  that  amount  to  a  missiate- 
"  whether  or  not  the  injury,  if  any  ment  of  the  meaning  of  a  pleading 
committed,  was  casual  or  involun-  should  not  be  given.  Lakenan  v» 
tary  "  was  held  to  be  no  error.  Van  Prophitt,  (Ark.  1895)  32  S.  W.  Rep.  384. 
Siclen  V.Jamaica  Electric  Light  Co.,  A  Modifloation  Is  Proper  where  a  re- 
45  N.  Y.  App.  Dlv.  I.  quested  instruction  excludes  those  ele- 

Crontradictory  Instmotions.  —  Brown  v,  men  is  of  responsibility  that  arise  from 

Burrus,  8  .Mo.  26,  holding,  in  an  action  authorizing,  commanding,  or  standing 

of  trespass  for  seizing  and  taking  away  by    and    approving    a    trespass,    and 

a   slave,    where   it   appeared   that  the  thereby  does    not  properly  lay  down 

slave  mentioned  in  the  declaration  was  the  law.     Thus,  an  instruction  that  if  a 

seized  and  sold  under  execution,  that  trespass  was  committed  by  other  pcr- 

an  instruction  that  nothing  but  a  levy  sons    than    the   defendant  the  jurors 

vested    property   in   the  officer  to  the  should  not  find  the  defendant  guilty 

slave  in  controversy,  and  a  further  in-  unless  they  believe  from  the  evidence 

'struccion  that  if  the  officer  had  execu-  that  the  defendant  aided  and  abetted 

tions  in  his  hand  which  were  against  in   the   commission   of   such   trespass 

the  owner  of  the  slave  such  executions  should   be   modified   by    adding    "  or 

were  by  law  a  lien  upon  such  slave  as  authorized  "   or  '*  with   a    knowledge 

well  as  his  other  property,  were  con>  thereof  approved  "  the  trespass.    Olsen 

tradictory.  v,   Upsahl,   69   111.   273.     And   sec  in 

Ineorrect  Statements  of  Law.  —  In  an  general  article  Instructions,  vol.  11, 

action  to  recover  damages  for  a  tres-  p.  244. 

pass  done  to  crops  by  stock  it  is  im-  Invading  Province  of  Jnry.  —  Instruc- 

proper  to  instruct  the  jury  that  where  tions  that  infringe  on  the  prerogative 

one  man's  stock  trespasses  upon  an-  of  the  jury  to  determine  the  facts  are 

other's  grain  the  law  implies  a  prom-  erroneous.     Milner  v.  Milner,  loi  Ala. 

ise  upon  the  part  of  the  person  owning  599;  Newcomb  r.  Tisdale,  62  Cal.  575; 

the   stock   to   pay   whatever  damages  Brooke  v.  O* Boyle,  27  111.   App.  384. 

may  hat^e  been  sustained  by  reason  of  See  also  article  Instructions,  vol.  11, 

such  trespass  and  it  is  not  necessary  p.  57  rf  se^, 

that  an  express  promise  be  proved  in  Question  as  to  Boundaries.  —  In  an  ac- 
order  to  entitle  the  plaintiff  to  recover,  tijon  of  trespass  quarf  clausum  under 
Van  Valkenburg  v.  McCauley,  53  Cal.  a  statute  allowing  treble  damages  for 
706.  See  also  Morris  v.  West,  loi  Ala.  unlawfully  cutting  timber,  where  there 
534;  Olsen  V,  Upsahl,  69  111.  273;  is  conflicting  evidence  as  to  the  bound- 
Illinois  etc..  R.,  etc.,  Co.  v.  Cobb,  82  111.  aries  of  the  land  the  question  is  for  the 
183:  Gleason  v,  Edmunds,  3  111.  448;  jury.  Keizer  v,  Beemer,  (Pa.  1888)  13 
Emanuel  v.  Cocke,  6  Dana  (Kv.)  212;  Atl.  Rep.  909. 

Tribble  z/.  Frame,  7  T.  B.  Mon.  (Ky.)  Whether  an  Officer  Becomes  a  Trespasser 

529;  Thomas  v,  Thomas,  2  Har.  &  J.  ab  Initio  is  a  question  for  the  jury  to  de- 

(Md.)  506.  teimine  upon  the  evidence  under  proper 

Instruction  Based  on  Evidenoe  Admitted  instructions.     McGillis    v.   Bishop,  27 

Erroneonsly. —  In  Johnson  v,  Gorham,  111.  App.  53. 

38  Conn.  513,  which  was  an  action  of  Height  of  Fences.  —  In  Scott  &.  Wirsh- 

trespass    quart   clausum^   the   plaintiff  ing.  64  III.    102,  where  the  owner  of 

averred  a  breach  and   entry  upon  his  stock  was  by  statute  liable  in  trespass 
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and  should  explain  what  in  contemplation  of  law  would  render 
it  joint,  otherwise  that  they  are  bound  to  render  a  verdict  in 

for  all  damages  resalting  from  their  thereto  is  in  the  plaintiff  is  not  errone- 

breaking   into  inclosures   surrounded  ous.     Gulf,  etc.,  R.  Co.  v.  Cusenberry, 

by  a  good  and  sufficient  fence,  an  in-  5  Tex.  Civ.  App.  114. 

struction   that  the   fence   must   be   of  Ignoring^  Excluding^  or  Singling  Out 

a    particular    height   was  held   to  be  Evidence,  —  As  in    other  actions,    the 

improper.  court  must  not  give  inptruciions  that 

Possession  and  Bight  of  Entry  in  Qnare  ignore  or  exclude  material  evidence  or 

Clansnm  Fregit. —  Where    the  plaintiff  that  give  undue  prominence  to  specific 

relies  upon  possession  of  the  land  at  portions  of  the  testimony.     Lakenan  z/. 

the  time  when  an  invasion  of  the  pos-  Prophitt,  (Ark.  1895)  32  S.  W.  Rep.  384; 

session  is  alleged,  the  questions  of  pos-  Roach  z/.  Trottie,  50  G a.  251;  Illinois, 

session  by  the  plaintiff  and  the  right  of  etc.,  R.,  etc.,  Co.  v.  Cobb,  82  111.  183; 

entry  by  the  defendant  are  questions  of  South  Baltimore  Co.  z^.  Muhlbach,  69 

fact  to  be  determined  by  the  jury  and  Md.  395.     See  also  Hale  v.  Monroe,  28 

not  by  the  court.     De  Poister  v.  Gil-  Md.  98;  Woodman  v,  Francis,  14  Allen 

mer,  82  Ala.  435;  Tison  v.  Broward,  17  (Mass.)  T98.     And  see  article  Instruc- 

Fla.  465;  Hale  v.  Monroe,  28  Md.  98;  tions,  vol.  11,  p.  185  et seq. 

Firth  V.  Vceder,  (Supm.  Ct.  Gen.  T.)  Ignoring  Evidence  of  Consent  to  Entry 

12  N.   Y.    Supp.  579;  Lawton  v.   Car-  in  Trespass  Quare  Clausum, — Where  the 

dell,  22  Vt.  524.  declaration  charged  that  the  defendant 

Ownership  of  Land. —  In  an  action  of  broke  and  entered  the  plaintiff's  close 

trespass  ^»Ar^  r/a^jf^/Tf  in  which  the  de-  and    damaged    the    plaintiff's    cotton 

fendant  pleads  liberum  tenementum  and  thereon,   a  charge   ignoring  evidence 

the  testimony  in  regard  to  the  owner-  going  to  show  the  plaintiff's  consent  to 

ship  of  the  fee  is  conflicting,  the  ques-  the  entry  was  held  to  be  erroneous,  as 

tion  of  ownership  is  properly  left  to  the  if  there  were  such  consent  the  defend- 

jury.    Grove  v,  McAlevy,  (Pa.  1887)  8  ant  would   be  liable  only  if  damage 

All.    Rep.    210.     But  see   Boreing  v,  ensued    from    negligence.     Roach    v. 

Hurst,  (Ky.   1898)  45  S.  W.  Rep.  522,  Trottie,  50  Ga.  251. 

wherein  it  was  held  to  be  erroneous  to  Excluding  Question  of  Joint  Possession 

leave  wholly  to  the  jury  the  facts  as  to  of  Plaintiffs.  —  In  an   action  of  quare 

what  constituted  ownership.  clausum  where  the  title  is  alleged  to  be 

Aisnining  Facts.  —  The  court  should  in  joint  plaintiffs,  but  there  is  contradic- 

not  give  instructions  that  assume  the  tory  evidence  as  to  their  joint  posses- 

exisience  of  facts  that  should  be  de-  sion,  and  the  action  is  not  maintainable 

termined  by  the  jury.     Olsen  v.  Up-  unless  such  possession  is  established, 

sahl,  69  III.   273;    Steele  v.   Davis,   75  peremptory  instructions  excluding  from 

Ind.  191;  Beebe  v.  Stutsman,  5  Iowa  the  consideration  of  the  jury  the  ques- 

371:  Pigott  z/.  Lilly,  55  Mich.  150.     See  tion  of  joint  possession  are  erroneous, 

also  article  Instructions,   vol.  11,  p.  Storer  v,  Hobbs,  52  Me.  144. 

iif}  et seq.  Submitting  QnetUons  of  Law  to  Jury. 

Assuming  Commission  of  Trespass  by  — It  is  erroneous  to  give  instructions 
Defendant,  —  In  an  action  of  trespass  that  submit  questions  of  law  to  the 
brought  for  digging  a  ditch  and  caus-  jury.  Beebe  v,  Stutsman,  5  Iowa  271. 
ing  the  water  to  overflow  upon  the  EarmlOM  Errors. —  Where  a  jury  was 
plaintiff's  land,  where  the  defendant  instructed  that  it  might  sever  damages 
pleaded  not  guilty  and  several  special  and  assess  against  each  defendant 
pleas,  judgment  was  reversed  because  found  guilty  what  it  considered  that  he 
of  an  instruction  that  the  plaintiff  sliould  pay,  it  was  held  that  there  was 
was  entitled  to  recover  "  all  damages  no  error  to  the  prejudice  of  the  defend- 
pro  ved  to  have  been  sustained  by  him  ant,  because  he  was  not  thereby  sub- 
on  account  of  1  he  trespasses  committed  jected  beyond  his  legal  responsibility, 
by  defendant  on  plaintiff's  premises  as  but  the  error  must  be  regarded  as 
alleged  in  the  declaration."  Small  v.  rather  to  the  prejudice  of  the  plaintiff, 
Brainard,  44  III.  355.  who   was  entitled   to  a  joint   verdict 

Assuming  Title  in  Plaintiff, —  Where,  against  all    the    defendants    for    the 

in  trespass  to  realty,  the  plaintiff's  pos-  whole  amount  of  damage  he  had  sus- 

session   is   not   in  controversy,  an  in-  tained,   instead  of  an  apportionment 

struction   that  assumes  that  the  title  among  them  of  the  aggregate  amount, 
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favor  of  the  plaintiff,  and  that  if  they  consider  the  evidence  estab- 
lishes separate  trespasses  they  may  render  a  verdict  against  one 
and  acquit  the  other.* 

As  to  DamagM.  —  Where  from  the  nature  of  the  case  adequate 
damages  cannot  be  measured  with  certainty  by  a  fixed  rule,  all 
the  facts  and  circumstances  tending  to  show  such  damages  as  are 
claimed  in  the  declaration,  or  their  probable  amount,  should  be 

submitted  to  the  jury  to  enable  it  to  form,  under  proper  instruc- 
tions from  the  court,  such  reasonable  and  probable  estimate  as  in 

the  exercise  of  good  sense  and  sound  judgment  the  jurors  shall 

part  of  which  he  was  obliged  to  re-  time   of   the  acts  complained  of  the 

linquish  in  order  to  obtain  any  judg-  defendants   were  owners  in    fee   and 

ment  for  the  rest.     Crawford  v.  Morris,  in   possession  of  the  land  described. 

5  Gratt.  (Va.)  go.  One  of  the  issues  raised  was  whether 
Where  a  city  was  sued  for  damages  the  plaintiff's  ownership  had  been  ter- 

for  trespasses  on  the  plaintiff's  posses-  minated  by  a  title  through  adverse 
sion,  but  not  for  a  conspiracy  nor  for  possession  acquired  by  the  defendants, 
damages  resulting  therefrom,  an  in-  The  court  instructed  that  if  the  jury 
struction  that  the  city  would  be  liable  found  that  the  defendants  had  adverse 
for  acts  of  its  oflScers  in  forming  a  con-  possession  for  fifteen  years  prior  to  the 
spiracy  with  the  sheriff  forcibly  and  date  of  the  deed  under  which  the 
unlawfully  to  dispossess  the  plaintiffs  plaintiff  claimed,  the  verdict  should  be 
of  the  premises  in  controversy  was  held  for  the  defendants.  There 'was  an  in- 
to be  not  so  erroneous  as  to  warrant  a  terval  of  four  months  between  the  date 
reversal  when  it  did  not  make  the  of  such  deed  and  the  date  of  the  alleged 
plaintiff's  recovery  any  more  easy  be-  trespass.  It  was  held  that  the  error  io 
fore  the  jury  and  did  not  authorize  the  saying  in  the  instruction  '*  prior  to  the 
jury  to  return  damages  for  a  con-  date  of  the  deed,"  instead  of  "  prior  to 
spiracy,  and  it  did  not  appear  that  any  the  alleged  trespass,"  was  immaterial 
damages  were  given  by  the  jury  on  and  harmless,  because  the  court  not 
that  account.     Oklahoma  City  v.  Hill,  unnaturally  treated   the  dates  as  co> 

6  Okla.  114.  incident    in  speaking  of    an  adverse 
In  an  action  of  trespasser' ^/armiV  in  possession   claimed   to  extend  over  a 

which  it  was  alleged  by  the  plaintiffs  period  of  twenty-seven  years.  Merwin 
in  their  petition  thattheir^usiness  was  v.  Morris,  71  Conn.  555. 
damaged  and  that  they  had  lost  cus-  In  trespass  to  recover  damages  for 
tomers  by  the  alleged  trespasses  of  the  the  obstruction  of  an  alley  it  appeared 
defendants,  but  there  was  no  evidence  that  the  plaintiff  was  the  tenant  of  a 
in  support  of  any  such  allegations,  it  small  cigar  shop  and  the  defendant 
was  held  that  there  was  no  error  in  a  was  the  tenant  of  premises  immedi- 
failureto  charge  that  no  recovery  could  ately  across  an  alley  between  the  two 
b;  had  on  any  such  allegations  where  buildings.  The  soil  of  three  feet  of 
the  judge  was  not  requested  so  to  the  alley  belonged  to  the  plaintiff's 
charge  and  where  in  his  charge  he  re-  property,  but  over  it  the  defendant  had 
stricted  the  jury  in  its  investigations  on  aright  of  way.  It  was  held  that  in 
the  subject  of  damages,  in  the  event  it  charging  the  jury  the  court  erred  in  not 
found  the  defendant  liable,  to  damages  prescribing  a  measure  of  damages,  but 
of  a  general  nature  growing  out  of  the  as  the  defendant  did  notask  for  specific 
tortious  act,  giving  to  the  jurors  also  instructions  in  regard  to  damages  the 
the  correct  rule  of  law  upon  the  sub-  error  was  **  a  sin  of  omission  only," 
ject.  Henson  n,  Taylor,  108  Ga.  567.  for  which  the  appellate  court  would 
In  trespass  quare  clausum  the  com-  hesitate  to  order  a  reversal.  Stephen- 
plaint  alleged  that  on  a  named  day  the  son  v.  Brown,  147  Pa.  St.  300. 
plaintiff  owned  and  was  possessed  of  a  1.  Owens  v.  Derby,  3  111.  26;  Olsen 
described  piece  of  land  and  that  on  v.  Upsahl,  69  111.  273;  Blanchard  v. 
that  day  the  defendant  unlawfully  en-  Burbank,  16  111.  App.  375:  Ferguson 
tered  thereon.  The  answer  was  a  gen-  r.  Terry,  i  B.  Mon.  (Ky.)  96;  Williams 
eral  denial  and  allegation  that  at  the  v.  Sheldon,  ro  Wend.  (N.  Y.)  654. 
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think  will  produce  adequate  compensation ;  but  instructions  which 
mislead  or  misdirect  the  jury  as  to  the  manner  of  assessment  are 
erroneous.*  Thus,  in  an  action  against  several  defendants  for  a 
joint  trespass  it  is  erroneous  to  instruct  the  jury  to  sever  the  dam- 
ages and  apportion  them  among  the  several  defendants.* 

1.  Teagardentf.  Hetfield,  it  Ind.  522;  say  if  there  was  anything  in  the  con- 
Roasey  v.  Wood,  57  Mo.  App.  650;  duct  of  A  [the  defendant]  or  B  [his 
Stephenson  v.  Brown,  147  Pa  St.  agent]  under  him  that  showed  it  to  be 
300;  Harrison  v.  Harrison,  43  Vt.  417-  wilful  after  objection.  If  so,  plaintiff 
See  also  article  Damages,  vol.  5,  p.  780.  would  be  entitled  to  damages."  Such 
Instmction  as  to  Jury's  IHieretioa —  an  instruction  is  calculated  to  give  to 
Compensatory  Damages.  —  An  instruction  the  jury  the  impression  that  the  plain- 
that  "  the  amount  of  damages  that  the  liff  can  recover  only  in  case  the  defend- 
plaintifif  is  entitled  to  recover  is  not  ant's  conduct  was  wilful.  Stephenson 
fixed  by  law,  but  left  to  your  sound  v.  Brown,  147  Pa.  St.  300. 
judgment  and  discretion,"  is  not  cor-  As  to  Aetnal and  Yindiotive Damages. — 
rect  when  applied  to  a  case  where  only  If  the  evidence  shows  a  violation  of  the 
compensatory  damages  can  be  allowed;  plaintiff's  rights  the  law  implies  actual 
such  an  instruction  might  be  applied  damages  sufficient  to  sustain  the  action, 
to  punitive  damages  that  might  be  and  sufficient  also  to  warrant  the  im- 
added,  but  in  compensatory  damages  position  of  vindictive  damages  if  it 
the  amount  is  as  much  fixed  by  law  as  further  shows  that  such  violation  was 
is  the  amount  in  an  action  on  contract  wilful,  wanton,  or  malicious.  Accord- 
for  services  rendered  or  goods  sold  and  ingly  it  is  erroneous  to  instruct  that 
delivered  where  no  price  is  agreed  actual  damages  must  be  proved,  and 
upon,  and  the  measure  of  recovery  is  cannot  be  inferred  or  presumed,  and 
as  strictly  limited  to  the  amount  of  the  that  in  the  absence  of  proof  of  actual 
damage  done  or  the  injury  inflicted,  damage  vindictive  damages  cannot  be 
Steele  v.  Davis,  75  Ind.  191.  given.     Blanchard  v   Butbanlc,  16  111. 

Where  Special  Faets  in  Aggravation  of  App.  375. 
Damages  are  set  out  in  the  complaint,  2.  Layman  v,  Hendrix,  i  Ala.  212; 
and  there  is  some  testimony  in  support  Carney  v.  Reed,  11  Ind.  417;  Craw- 
of  the  allegations,  it  is  proper  to  deny  ford  v.  Morris,  5  Gratt.  (Va.)  qo. 
an  instruction  thai  the  only  damages  As  to  Assessment  of  Eqnal  Damages 
the  plaintiff  is  entitled  to  recover  are  Against  Joint  Defendants. —  Where  there 
damages  that  may  have  been  sustained  are  several  defendants  it  is  error  to  in- 
in  the  temporary  use  and  occupation  struct  the  jurors  that  if  they  believe 
of  the  premises  described  in  the  com-  that  some  of  the  defendants  committed 
plaint,  and  that  as  no  special  damages  the  trespass  complained  of  in  a  wanton, 
are  alleged  none  can  be  allowed,  wilful,  and  malicious  manner  they 
Waters  v.  Dumas,  75  Cal.  563.  may  as  to  such  defendants  allow  ex- 
In  an  Aetion  for  Statutory  Damages  for  emplary  damages  to  the  plaintiff,  or,  in 
the  Deitraetion  of  Timber,  an  instruction  other  words,  that  they  may  apply  one 
that  the  lemoval  of  the  trees  by  the  de-  rule  of  damages  to  a  portion  of  the  de- 
fendant makes  him  liable  to  pay  for  feodants  and  another  rule  to  another 
them  what  they  were  worth  though  he  portion,  according  as  either  had  or  had 
was  not  aware  at  the  time  that  they  not  rendered  himself  liable  for  exem- 
were  cut  on  the  plaintiff's  land  is  con-  plary  damages.  The  jurors  should  be 
fusing,  because  the  jury  might  think  informed  that  if  they  find  a  proper 
that  the  plaintiff  was  not  liable  for  any-  case  for  exemplary  damages  as  to  some 
thing  more  than  the  value  of  the  wood  of  the  defendants,  but  not  as  to  the 
cut.  Morris  v.  West,  loi  Ala.  534.  others,  they  can  assess  only  equal  dam- 
In  Aetion  for  Wilfal  Trespass  —  Mislead-  ages  for  the  real  injury  sustained 
ing  Instametion.  —  The  fact  that  a  tres-  against  any  of  the  defendants.  Par- 
pass  is  wilful  may  affect  the  measure  dridge  v.  Brady,  7  111.  App.  639. 
of  damages,  but  not  the  right  to  recover  Error  Cured.  —  An  erroneous  instruc- 
damages.  It  is  therefore  misleading  to  tion  to  the  jurors  in  an  action  of  ties- 
charge  the  jury  that  **  the  amount  of  pass  against  several  defendants  that 
damage,  if  you  find  for  plaintiff,  is  en-  they  may  assess  damages  severally 
ti rely  for  the  jury.    You  will  have  to  against  them  may  be  cured  by  the  entry 
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2.  Directing  Verdict  —  Where  there  is  no  evidence  tending  to 
prove  a  fact  essential  to  recovery  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  the  law  is  with  the  defendant  and  that  the 
verdict  should  be  for  him ;  and  a  refusal  of  the  court  to  perform 
that  duty  is  error.*  But  where  there  is  evidence,  however  slight, 
that  tends  to  prove  any  fact  essential  to  the  maintaining  of  the 
suit,  the  question  as  to  the  sufficiency  of  the  evidence  to  establish 
that  fact  is  for  the  jury  and  not  for  the  court.* 

Xm.  Vebdict  —  1,  In  Oeneral.  —  It  is  not  requisite  to  the 
validity  of  a  verdict  that  strict  technicality  should  be  employed 
in  its  expressions,  a  verdict  in  general  terms  being  as  a  rule 
sufficient.* 

Detormination  of  AU  Imum.  —  The  whole  of  the  issues  submitted  to 
the  jury  must  be  comprehended  by  the  verdict,  or  no  valid  judg- 
ment can  be  rendered  thereon,*  and   though  it  is  not  necessary 

of    a  nolle  prosequi  before    judgment  clerk,  in  recording  the  verdict,  applies 

upon  a  verdict  against  all  the  defend-  this  finding  to  the  issues  made  by  the 

ants  but  one.     St.  Louis,  etc.,  R.  Co.  pleadings.     Accordingly,  in  an  action 

V.  South,  43  III.  176.  of  trespass  de  bonis^  it  is  held  that  a 

1.  Crookshank  v.  Kellogg,  8  Blackf.  finding  for  the  plaintiff  was  equivalent 
(Ind.)  256;  Luttenton  v,  Fritz,  83  Mich,  to  finding  the  several  defendants  guilty, 
145.  See  also  article  Directing  Ver-  and  that  a  verdict  to  that  effect  was 
DiCT,  vol.  6.  p.  667.  properly  recorded.     Sutliflf  v.  Gilbert,  8 

2.  Crookshank  v,  KeUogg,  8  Blackf.  Ohio  405. 

(In.l  )  256.     And  see  generally  article        Bffeot  of  Oeneral  Yerdiot  on  Two  Itsnet. 

Instructions,  vol.  11.  p.  47.  -—In   trespass  quare  clausum   the  dc- 

Case  Properly  Submitted  to  Jury.  —  In  fendant  pleaded  the  general  issue  and 

an  action  for  iicspass  to  realty  where  liberum  tenementum.     The  verdict  was 

the  jury  was  authorized  to  infer  from  in   form    that    the  defendant  was  not 

the  evidence  that  the  plaintiff  was  in  guilty  of  the  trespass  as  alleged  in  the 

actual  possession  of  the  land  in  contro-  plaintiff's  declaration.     In  finding  that 

versy  through  his  agent,  and  the  testi-  he  was  not  guilty  of  the  trespasses  laid 

mony  also  tended  to  identify  the  land  to  his  charge  the  jury  must  have  found 

as  being  identical  with  a  named  tract  in   his  favor  on    the  special  plea.     It 

which   was  shown    to  have  been  tres-  was   held   that  the   finding  upon   the 

passed  on   by  the  defendants,  an  in-  general  issue  was  virtually  a  finding 

struction  to  the  jury  to  find  in  favor  of  upon  the  issue  upon  the  special  plea; 

the  defendants  was  properly  refused,  that  the  verdict  was  faulty  in  matter  of 

De  Poister  v.  Gilmer,  82  Ala.  435.  form  only,  and  not  in  substance;  that 

3.  McLaughlin  v.  Kelly,  22  Cal.  211;  the  technical  defect  was  no  ground  for 
Hamm   v.   Culvey,  84  111.  56;  Matson  reversing  the  judgment,  and  that  the 
V,  Connelly,  24  111.  142;  Sutliff  v,  Gil-  verdict  might  be  amended  if  necessary, 
bert,  8  Ohio  405.     And   see  generally  Cooper  v,  Morris,  48  N.  J.  L.  607. 
article  Vkrdict.  In  an  action  of  Xx^^^z.^^  quare  clausum 

Informal  VerdicU  Cored  by  Statute  of  against  several,  two  of  the  defendants 

Jeofails.  —  In  trespass  a  verdict  "  we,  were  not  served  with  process.     A  gen- 

the   undersigned   jurors,    find   for  the  eral  verdict  on  an   issue  of  not  guilty 

plaintiff  and    assess   the   damages  at  that  the  jury  found  for  the  plaintiff  and 

nineteen  dollars,"  though  informal,  is  assessed   his  damages  at  twenty-five 

cured  bv  the  statute  of  jeofails      Mat-  dollars   was  considered  to  apply  to  all 

son  V,  Connelly,  24.  111.  142.     See  also  of  the  defendants.     Cane  v,  Watson,  i 

Hamm  v.  Cnlvey,  84  111.  56  Morr.  (Iowa)  52. 

Finding  "for   the   Plaintiff."  —  It    is  4.  Hamm  z/.  Culvey,  84  III.  56. 

said  in  Ohio  that  it  is  rare  for  the  jury  Verdiot  Inelnding  Sereral  lesnee.  —  In 

to  return  a  formal  and  technical  verdict,  an  action  of  trespass  quare  clausum  the 

It  usually  finds  in  general  terms  for  defendants  pleaded  title  in  themselves 

the  plaintiff    or    defendant,    and    the  and  four  distinct  titles  in  four  different 
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that  the  verdict  should  follow  the  precise  language  of  the  issue, 
it  must  be  responsive  thereto,  and  so  expressed  as  to  render  it 

certain  that  the  jury  decided  the  question  or  questions  submitted 
to  it.     And  any  uncertainty  on  this  point  is  fatal.* 

sets  of  individuals.  Issue  was  taken  finding  of  the  jury  upon  the  matters 
upon  the  first  plea,  and  to  each  of  the  put  in  issue,  and  to  be  sufficient  to  sup- 
other  four  pleas  the  plaintiff  replied  port  a  judgment;  although  there  were 
specially.  The  defendants,  in  their  some  grammatical  errors  in  the  verdict* 
rejoinder,  traversed  the  demise  set  up  these  could  not  possibly  invalidate  it. 
in  the  four  latter  pleas,  and  the  same  Mitchell  v.  Smith,  4  Md.  403. 
issue  was  joined  on  all  of  ihem.  Thus.  Isstta  u  to  Violence  Inunaterial.  —  In 
there  were  in  fact  two  issues  presented  trespass  quare  clausum  the  issue  as  to 
for  trial:  First,  was  the  freehold  of  ihe  the  vi  et  armis  alleged  in  the  declara- 
close  in  the  defendants?  second,  did  tion  is  merely  formal,  and  in  practice 
the  person  named  demise  the  premises  nothing  is  ever  found  upon  it.  Buntin 
for  the  term  specified  in  the  replication  v.  Duchane,  i  Blackf.  (Ind.)  56;  Jack- 
before  the  accrual  of  the  title  of  those  son  r/.  Hesketh,  2  Siark.  518.  3  E.  C.  L. 
under  whom  the  defendants  entered?  512,  in  which  latter  case  it  was  said 
The  jury  found  a  verdict  of  guilty,  that  the  denial  of  the  force  and  arms 
Upon  the  giving  in  of  \\i^ postea  a  rule  was  introduced  merely  to  bar  the 
was  obtained  to  show  cause  why  the  crown's  claim  to  a  fine  for  the  trespass 
verdict  should  not  be  set  aside  and  and  was  quite  dehors  the  cause  as  be- 
judgment  entered.  It  was  held  that  tween  the  parties, 
the  verdict  in  the  case  necessarily  1.  Cheswell  v.  Chapman,  42  N.  H. 
settled  both  the  issues,  and  that  there  47,  holding  that  where  there  are  two 
was  no  difficulty  in  ascertaining  what  issues  and  the  verdict  is  upon  both, 
the  jury  had  intended.  If  it  had  found  a  verdict  from  which  it  is  impossible 
title  in  the  defendants,  or  if  it  had  to  tell  which  issue  the  jury  intended  to 
found  no  demise,  the  verdict  must  have  find,  or  whether  it  in  fact  agreed  upon 
been  for  the  defendants.  A  verdict  of  either  of  them,  is  bad. 
guilty  necessarily  rested  upon  finding  Yordict  that  Aot  Was  in  Two  PUom. — 
both  issues  in  the  affirmative.  Phillips  Where  a  plea  alleges  that  the  trespass 
V.  Kent,  23  N.  J.  L.  155.  was  on  two  public  highways,  and 
Yordict  Snffloiant  in  Sahstanoo.  —  In  an  another  plea  says  that  it  was  on  one 
action  for  an  assault  and  battery  insti>  of  such  highways,  a  verdict  that  the 
tuted  against  joint  defendants  each  de-  trespass  was  done  on  both  roads  is  not 
fendant  put  in  a  separate  plea  of  not  so  uncertain  that  it  should  be  set  aside, 
guilty,  and  issue  was  taken  on  each;  a  Brunswick  v.  McKean,  4  Me.  508. 
separate  special  plea  was  filed  by  each  No  Finding  as  to  One  of  SoTeral  Defend- 
defendant,  to  which  the  plaintiff  replied  ants. —  In  trespass  against  three  per- 
separately,  and  issues  were  joined,  sons  the  jury  found  two  guilty,  but 
The  verdict  as  slated  in  the  record  made  no  finding  as  to  the  third.  It 
was  that  the  jurors  "  say  as  to  the  first  was  held  that  there  was  no  basis  for  a 
issue  within  joined  that  the  said  de-  judgment  in  favor  of  the  third  defend- 
fendants  are  guilty  of  the  premises  ant,  and  that  the  judgment  must  be  set 
within  charged  upon  him,  in  manner  aside.  Thompson  v.  Albright,  4  Tex. 
and  form  as  the  said  plaintiff  hath  App.  Civ.  Cas.,  §24.  But  in  Wilderman 
within  alleged,  and  as  to  the  other  is-  v.  Sandusky,  15  111.  59,  in  an  action  of 
sue  within  joined  the  said  jurors  upon  trespass  against  four  persons,  the  jury 
their  oath  aforesaid  further  say  that  found  that  three  defendants,  who  were 
the  said  defendants  of  their  own  wrong,  named,  were  guilty.  It  was  insisted 
and  without  any  such  cause  as  the  said  that  the  verdict  was  defective  in  that 
defendants  within  by  pleading  hath  al-  the  other  defendant  was  not  named, 
leged,  made  an  assault  upon  the  said  The  court  held  that  the  verdict  wa« 
plaintiff,  and  then  and  there  did  beat,  substantially  good,  that  it  might  be  re- 
wound, and  evilly  treat  the  said  plain-  garded  as  a  finding  on  all  of  the  issues, 
tiff,  in  manner  and  form  as  the  said  amounting  to  a  negative  finding  of  not 
plaintiff  hath  within,  in  his  replication  guilty  as  to  the  other  defendant,  and 
in  that  behalf,  alleged,"  etc.  This  v?--  that  the  judgment  should  be  considered 
diet  was  considered  to  be  a  substantial  as  a  final  disposition  of  the  whole  case. 
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JUpagnaiiej  of  nadlags.  —  The  findings  should  be  clear  and  in  no 
way  repugnant  to  each  other  or  uncertain  in  any  material  point;  ^ 
yet  where  the  intention  of  the  jury  can  be  ascertained  the  court 

will  always  mould  the  verdict  in  the  proper  form.* 

Vnuuwered  Iiaaet.  —  A  ▼erdicl  of  the  decedent.  The  defendants  contended 
jury  should  respond  to  all  the  ques-  that  the  real  heirs  did  not  execute  the 
tions  submitted  by  the  issues,  and  deed,  and  that  the  persons  who  signed 
where  an  issue  is  left  unanswered  no  it  were  not  the  heirs.  To  prevent  con- 
judgment  should  be  rendered.  The  fusion,  the  matter  seeming  to  be  one  of 
court  in  which  the  verdict  is  given  ex-  much  importance,  the  judge  submitted 
ercises  the  power  of  amending  it  and  the  first  issue  to  settle  the  quesrion 
of  conforming  ii  to  the  issue,  whenever  of  the  regularity  of  the  plaintiff's  title  to 
the  meaning  of  the  jurors  can  be  the  land  embraced  in  his  deed.  It  was 
distinctly  ascertained,  and  when  it  ap-  held  that  findings  that  the  plainiiff  was 
pears  that  they  have  acted  and  decided  the  owner  of  the  land  described  in  the 
on  the  whole  merits.  It  sometimes  complaint,  but  that  the  defendants  had 
happens  that  the  finding  on  one  issue  not  trespassed  on  the  land  of  the  plain- 
concludes  the  whole,  although  some  tifl,  and  that  the  plaintiff  had  not 
issues  are  unanswered.  A  verdict  that  located  the  tract  of  land  described  in  the 
the  jury  finds  the  defendants  guilty  complaint,  were  perfectly  consistent; 
where  the  defendants  had  pleaded  not  that  the  verdict  involved  no  contra- 
guilty  and  had  pleaded  separately  pleas  diction,  and  that  a  judgment  following 
of  justification  is  no  answer  to  any  in  form  and  substance  the  verdict  of 
other  plea  than  the  general  issue,  the  jury  was  not  objectionable  in  any 
Had   tlie  verdict   been  not  guilty,  by  aspect. 

negativing  the  assault  it  would  have  Where  the  General  Isaae  Has  Been 
been  a  sufficient  answer  to  the  justifi-  Pleaded  with LibenunTenementiuii  a  find- 
cation,  but  a  verdict  of  guilty  may,  and  ing  that  the  defendants  are  guilty  under 
must,  be  found  before  the  jury  pro-  the  general  issue,  but  not  guilty  under 
ceeds  to  the  other  question,  and  it  may  the  plea  of  liherum  tenementum^  is  in- 
be  truly  found,  while  the  justification  consistent.  Turner  v,  Beatty,  24  N.  J. 
is  fully  proved,  and  fully  available  as  L.  644. 
a  defense.     Hanly  7/.  Levin,  5  Ohio227.  Unoertaia    Yerdiet   May   Be   Good. — 

Where  there  It  Ho  Verdict  Soffloient  to  Where  there  are  more  defendants  than 

form  the  Basis  of  a  Jadgment  ihe  court  one,  and  each  defendant  has  put  in  a 

should  award  a.  venire  de  novo,     Broeck  plea  of  not  guilty,  upon  which  issue  ia 

V.   Wabash,  etc.,  R.  Co.,  13  III.  App.  taken,  a  verdict  speaking  of  the  first 

556,  holding  that  in  an  action  on  the  issue  and  then  only  of  *'  the  other  is- 

case  for  personal  injuries,  with  2Sk  ad  sue"  is   not  free   from   objection    for 

f/axff/f»mstatedattwo  thousand  dollars,  want  of  perspicuity;  but  this  may  be 

where  issue  was  taken  on  a  plea  of  not  true  and  yet  the  verdict  may  be  correct. 

guilty  and  a  trial   was  had  by  jury,  a  Mitchell  v.  Smith,  4  Md.  406. 

verdict  that  '*  we,  the  jury,  find  for  the  2,  Mitchell   v.    Smith,    4    Md.   403; 

plaintiff"  was  not  sufficient  on  which  Turner  v.  Beatty,  24  N.  J.  L.  644;  Phil- 

to  base  a  judgment.  lips  v,  Kent,  23  N.  J.  L.  155;  Thomp- 

1.  Mitchell    V,    Smith,    4    Md.   403;  son  v,  Albright,  4  Tex.  App.  Civ.  Cas., 

Turner    v.    Beatty,   24   N.   J.    L.   644;  §24. 

Pearson  v.  Crawtord,  116  N.  Car.  756;  Though  a  Verdict  Be  Not  Formally  Ex- 
Thompson  V.  Albright,  4  Tex.  App.  pressed  in  the  Words  of  the  Issao,  yet  if 
Civ.  Cas..  ^  24.  the  point  in  issue  can  be  collected  from 

Consiiteiicy  of  Findings.  —  In  Pearson  the  finding  of  the  jury  the  court  will 
V,  Crawford,  116  N.  Car.  756,  which  work  it  into  form  and  make  it  serve. 
was  an  action  for  trespass  to  really,  the  Phillips  v.  Kent,  23  N.  [.  L.  155. 
plaintiff  claimed  the  land  described  in  Finding  as  to  Title  in  Trespass  de  Bonis, 
his  complaint,  and  on  which  the  al-  — In  an  action  of  trespass  de  bonis 
leged  trespass  was  said  to  have  been  asportatis^  where  the  general  issue  is 
committed, through  mesne  conveyances  pleaded,  a  finding  that  the  defendant 
back  to  a  grant  from  the  state,  and  the  did  not  take  or  carry  away  "  the  prop- 
immediate  conveyance  under  which  he  erty  of  the  plaintiff  "  and  that  no  tres- 
claimed  was  from  the  heirs  at  law  of  a  pass  was  committed  by  the  defendaal 
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Snrplaiage  in  Vmrdiet  —  Where  the  jury  has  found  every  material 
fact  a  further  irrelevant  finding  in  addition  thereto  may  be  stricken 
out  and  the  verdict  may  be  affirmed.* 

2.  Where  Trespasi  Was  Joint  —  a.  In  General.  —  Where  the 

trespass  was  joint  and  there  are  joint  defendants  the  verdict  may 
be  in  form  that  all  the  defendants  are  guilty  or  all  not  guilty,  or 

a  part  guilty  and  the  others  not  guilty.^ 

• 

upon  the  property  of  the  plaintiff  is  the  defendant;  if  it  is  not  the  same, 

too  uncertain  and  defective  to  warrant  the  further  description  is  irrelevant  and 

judgmeni,  because  under  such  an  issue  surplusage,  and  will  not  impugn  the 

the  tide  of  the  plaintiff  is  not  called  in  verdict  so  far  as  it  appears  to  be  what 

question.     Kemp  v.  Seely,  47  Wis.  687.  was  submitted  to  the  jury.     Frean  v. 

Finding  "for  Plaintiff"  Not  KnlUty.  Cruikshank.  3  McCord  L.  (S.  Car.)  84. 

—  Where  there  were  two  defendants  in  A  General  Finding  in  Favor  of  the  Plain- 
trespass  the  verdict  was  entitled  "  in  tiff  and  an  Asseumant  of  Damaget  will  be 
the  Circuit  Court  of  the  state  of  Oregon,  suflScient  to  sustain  a  judgment  in  tres- 
for  Morrow  county,"  with  the  full  pass;  a  finding  that  the  plaintiff  is  en- 
names  of  the  parties,  plaintiff  and  de-  tilled  to  the  possession  of  the  property 
fendant,  but  a  line  was  drawn  across  is  superfluous  and  does  not  vitiate, 
the  name  of  one  of  the  defendants,  and  Jolly  v.  Single,  16  Wis.  380. 

the  verdict  read:  *'  We,  the  jury,  find  2.  Alabama,  —  Blackburn   v.  Baker, 

a  verdict  for  the  plaintiff  herein."     It  7  Port.  (Ala.)  284. 

was  held  that  the  verdict  was  not  so  Arkansas.  —  Criner   v.    Brewer,    13 

informal  as  to  be  a  nullity,  because  it  Ark.  225. 

was  apparent  that  the  jury   intended  Illinois.  —  Owens  v.  Derby,  3  111.  26; 

to  render  a  verdict  against  the  other  Wilderman   v.   Sandusky,   15    111.   59; 

defendant;  that  it  was  sufficient  to  au-  Blanchard   v.   Burbank,   16   111.   App. 

thorize  the  entry  of  a  judgment  against  375. 

the  defendant  whose    name   was  not  Indiana.  —  Louisville,  etc.,  Air  Line 

erased.     French  v.  Cress  well,  13  Ore-  R.  Co.  v.   DuvaU,  40  Ind.  246;  Ridge 

gon  418.  V.  Wilson,  i  Blackf.  (Ind.)  409. 

1.  Hobart    v.    Hagget,    12    Me.  67,  lovta.  —  Terpenning    v.    Gallup,    8 

which  was  an  action  of  trespass  for  the  Iowa  74. 

alleged  taking  by  the  defendant  of  per-  Kentucky.  —  Cunningham  v.  Dyer,  2 

sonal  property  of  the  plaintiff.     It  ap-  T.  B.  Mon.  (Ky.)  50;  Wright  v.  Chand> 

peared  that  the  defendant  had  paid  to  ler,  4  Bibb  (Ky.)  422. 

the  plaintiff  a  sum  of  money  towards  New  York.  —  Drake  v.  Barrymore, 

properly    which    the    defendant    con-  14  Johns.    (N.    Y.)    166;    Lansing    v. 

tended  was  the  property  in  controversy,  Montgomery,  2  Johns.  (N.  Y.)  382. 

but  which  the  plaintiff  contended  was  Virginia.  —  Roadcap  v.  Sipe,  6  Gratt. 

other  property.    The  jury  substantially  (Va.)  213. 

found  that  the  payment  was  not  on  Acqnittal  of  Soma  Proper  on  Joint  Plea  of 
account  of  this  particular  property,  but  Oonentl  Istno.  —  In  an  action  of  trespass 
deducted  the  sum  paid  from  the  dam-  for  taking  and  carrying  away  the  plain- 
ages  awarded  for  the  trespass.  It  was  tiff's  hog  the  defendants  pleaded  not 
held  to  be  proper  to  strike  from  the  guilty.  The  proof  showed  that  one  of 
verdict  the  finding  which  related  to  the  the  defendants  carried  away  the  hog, 
payment  of  such  sum  of  money.  but  did  not  show  any  privity  or  com- 

Sorplosago  in  Description  of  Property,  mand  of  the  other  two  defendants,  who 

—  Where  a  declaration  in  trespass  quare  insisted  that  they  should  be  acquitted, 
clausum  avers  the  breaking  and  enter-  but  the  trial  court  held  that  as  they  had 
ing  the  lot  and  close  of  the  plaintiff  in  pleaded  jointly  with  the  other  they 
a  street  in  a  town,  an  objection  that  were  to  be  considered  as  all  guilty  of 
the  verdict  contains  a  further  descrip-  the  trespass  proved  against  him.  On 
tion  than  that  contained  in  the  declara-  review  the  court  said  that  upon  a  joint 
tion  cannot  avail  the  defendant.  If  the  plea  of  not  guilty  it  was  error  to  hold 
place  described  in  the  verdict  be  the  that  some  of  the  defendants  could  not 
tame  mentioned  in  the  declaration  it  be  acquitted,  when  there  was  no  evi- 
ls well;  no  injury  has  been  done  to  denceagainst  them,  and  that  there  was 
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b.  Joint   or   Several  Assessment   of   Damages.  —  At 

coiximoti  law,  where  trespassers  are  sued  jointly  the  jury  should 
not  apportion  the  damages  among  them  as  it  may  suppose  the  one 
or  the  other  to  have  been  the  more  guilty  in  inflicting  the  wrong. 
In  such  case  there  should  be  a  joint,  not  a  separate,  assessment 
of  damages,^  estimated  according  to  the  amount  which  the  jury 
thinks  the  most  culpable  of  the  defendants  ought  to  pay.' 

Whan  BtToranoe  Proper.  —  Where  the  trespasses  are  distinct  and 
some  of  the  defendants  arc  guilty  of  one  act  and  some  of  another, 
or  where  the  trespass  is  laid  entire  and  some  are  guilty  of  one 
part  and  others  are  not  guilty  of  that  but  are  guilty  of  another 
part,  then  the  jury  not  only  may,  but  should,  sever  damages.' 

Btparate  AiMtmiAnt  Hot  Tatal  Irrognlarity.  —  Where  a  jury  has  returned 

a  distinction  in  this  respect  between  a  South  CaroUna,  — White  v.  M'Neily, 

joint  plea  of  the  general  issue  and  a  i  Bay  (S.  Car.)  ii. 

joint  plea  of  justification.     In  the  latter  Virginia.  —  Crawford    v.   Morris,   5 

case,  if  the  plea  is  not  supported  as  to  Gratt.  (Va.)  go;  Ammonett  v.  Harris,  i 

all,  none  of  the  defendants  can  be  pro-  Hen.  &  M.  (Va.)  488. 

tected  under  it.     Drake  v,  Barrymore,  England.  —  Hill  v.  Goodchild,  5  Barr. 

74  Johns.  (N.  Y.)  166.    See  also  Grusing  2790;  Austen  v.  Will  ward.  Cro.  EHz. 

V.  Shannon,  2  III.  App.  335;  Grund  v.  860;  Hegdon's  Case,  11  Coke  5. 

Van  Vleck,  69  III.  478.  Aftor  Judgment  \>f  Defimlt  is  entered 

Husband  and  Wife.  —  Upon  the  gen-  against  joint  defendants,  the  jury  must 

eral  issue  in  a  joint  action  for  assault  not  assess  separate  damages  against 

and  battery  against  the  husband  and  each.  Callison  v.  Lemons,  2  Port.  (Ala.) 

wife  for  wrongs  charged  to  have  been  145. 

committed  jointly  by  both«  they  may  Where  Joint  Defendants  SsTe  PlMdsd 

be  found    respectively  guilty  or    not  Bsrerally  and  all  the  issues  are  found 

guilty.     Roadcap  v.  Sipe,  6  Gratt.  (Va.)  for  the  plaintiff,  the  jury  must  not  sever 

313;  Hare  v.  White,  12  Mod.  19:  Miles  the  damages.     Layman  v.  Hendrix,  i 

V,  Ettridge,  i  Show.  350;  Anonymous,  Ala.  212;  Allen  r.  Craig,  13  N.  J.  L. 

I  Vent.  93.     Compare  Drury  ».  Dennis,  294;    Austen  v.  Willward,   Cro.   Eliz. 

Yelv.  106,  wherein  the  decision  seems  860:  Heydon's  Case,  11  Coke   5;  Hill 

to  countenance   the    proposition    that  v,  Goodchild,  5  Burr.  2790.     See  also 

when  a  joint  assault  is  alleged  as  hav-  Ferine  v.  Deans,  Tappan  (Ohio)  236; 

Ing   been  committed  by  husband  and  Shultz  v.  Hunter,  2  Browne  (Pa.)  233; 

wife  the  action  must  fail  unless  both  Crawford  v,  Morris,  5  Gratt.  (Va.)90. 

be  proved   to  have  concurred  in  the  In  Kentnoky,  by  Statute,  the  jury  may 

assault.  assess  several   damages    against    the 

1.  Alabama. — Smith  t^.  Gayle,  58  Ala.  several  defendants  in  actions  of  tres- 

600;  Layman  v.  Hendrix,   i   Ala.  212;  pass.     Henry   v.  Sennett,  3   B.  Moo. 

Callison  v.  Lemons,  2  Port.  (Ala.)  145.  •  (Ky.)  311:    Central    Pass.    R.   Co.   v. 

Arkansas.  —  Criner    v.    Brewer,    13  Kuhn,     86     Ky.    578;     Alexander    v. 

Ark.  225.  H umber,  86  Ky.  565. 

Georgia.  —  McCalla  v.  Shaw,  72  Ga.  In  Sonth  Oarolins  it  has  been  regarded 

458.  as  a  part  of  the  common  law  that  a 

Illinois,  —  Pardridge  v.  Brady,  7  111.  jury  may,  in  a  case  where  there  are 

App.  639.  joint  trespasses,  sever  and  apportion 

New  Jersey,  —  Allen  v.  Craig,  13  N.  the  damages  agreeably  to  the  degree 

J.  L.  294.  of  guilt  of  each  trespasser,   as  such 

New    York,  —  Bohun    v.   Taylor,    6  course  might  be  the  means  of  prevent- 

Cow.  (N.  Y.)  315.  ing  a  multiplicity  of  suits.     White  v, 

Ohio,  —  Perine    v.    Deans,    Tappan  M'Neily,  i  Bay  (S.  Car.)  11. 

(Ohio)  236.  2.  Clark  v.  Bales,  15  Ark.  452;  Craw- 

Pennsylvania.  —  Duane   v.    Mierkin,  ford  v.  Morris,  5  Gratt.  (Va.)  90. 

9   Browne  (Pa.)  238,    note;  Shultz   v.  8.  Allen  v.  Wheatley,  3  Blackf.  (Ind.) 

Hunter,  2  Browne  (Pa.)  233.  332;  Sodousky  v,  McGee,  4  J.  J.  Marsh. 
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a  joint  verdict  of  guilty  against  more  than  one  defendant,  an 
assessment  of  several  damages  is  not  such  an  irregularity  as  nec- 
essarily to  avoid  the  verdict;  it  is  optional  with  the  plaintiff  to 
have  a  venire  de  novo  or,  in  some  jurisdictions,  to  cure  the  irregu- 
larity by  entering  a  nolle  prosequi  against  all  but  one  of  the 
defendants,  whom  he  may  elect  to  charge  with  the  damages 
assessed  by  the  jury  against  that  defendant.^  But  a  judgment 
against  each  defendant  for  the  damages  assessed  against  him  will 
be  reversed  on  error.' 

XIV.  JvDOMSHT  —  1.  In  OeneraL  —  The  general  rules  in  relation 
to  judgments  in  other  actions  are  ordinarily  applicable  to  actions 
of  trespass.' 

H«eeMit7  of  Findingi  or  Verdiot.  —  As  in  other  actions,  where  the 
damages  are  uncertain  they  must  be  assessed  before  final  judg- 
ment can  be  rendered,  and  at  common  law  the  assessment  must 
be  by  the  verdict  of  a  jury;  by  statute,  however,  the  assessment 
may  be  made  by  a  referee  or  by  the  court  itself.* 

2.  Conformity  to  Pleadings  and  Proof.  —  The  judgment  must 
conform  strictly  with  and  be  based  upon  the  pleadings  and  the 
proof  in  the  case.* 

(Ky.)  267;  Allen  v.  Craig.  13  N.  J.  L.  ants  with  interest,  the  judgment  was 

294;  Heydon's  Case.  11  Coke  5.  held  erroneous  and   reversed.     Dutch 

1.  Smith  V.  Gayle,  58  Ala.  600;  Blann  Reformed  Church  v.  Wood,  8  Barb.  (N. 
V.  Crocheron,  20  Ala.  320;  Layman  v.  V.)  421. 

Hendrix,  i  Ala.  212;  Criner  v.  Brewer,  Where  there  Aro  an  Ofloe  Judgment  and 

13  Ark.  225;  Everroad  v.  Gabbert,  83  writ  of  inquiry  as  to  one  of  several  de- 

Ind.  489;   Ashcraft  v,    Knoblock.    146  fendants,  a  final  judgment  is  incom- 

Ind.  169;  Ammonett  v,  Harris,  i  Hen.  plate  if  rendered  before  the  suit  has 

&  M.  (Va.)488;  Mitchell  v.  Milbank,  6  been  abated,  dismissed,  or  decided  as 

T.  R.  199.  to   him.     Wells   v,   Jackson,  3   Munf. 

In  Hill  V.  Goodchild,  5  Burr.  2790.  (Va.)  458. 

the  defendants  pleaded  jointly,  but  the  6.  Nevada  County,  etc.,  Canal  Co. 

damages  were  severed  by  the  verdict,  f.  Kidd,  37  Cal.  282;  Barnes  v,  Jones, 

Lord  Mansfield  considered  the  question  51  Cal.  303;  Hamm  v.   Culvey,  84  111. 

as  to  the  effect  of  a  joint  verdict  of  56;  Ragor  v.  Kendall,  70  111.  95;  Grund 

guilty  on  several  pleas  as  unsettled  in  v.  Van  Vleck,   69   III.  478.    And  see 

the  English  courts,  and  declined  going  generally  article  Judgments,  vol.  11, 

beyond  the  precise  question  presented  p.  868. 

by  the  pleadings  of  the  case  then  be-  Amonnt  of  Damagee.  —  Where  a  com- 

fore  him.  plaint   in    trespass    to    recover  treble 

2.  Smith  V.  Gayle,  58  Ala.  600,  ciHnf^  damages  for  a  wilful  trespass  failed 
Layman  r.  Hendrix,  i  Ala.  212.  to  state  a  case  entitling  the    plaintiff 

8.  See  generally  article  Judgments,  thereto,  but  was  good  as  a  complaint  for 

vol.  II,  p.  796.  a  common-law  trespass,  judgment  for 

4.  Byrne  v.  Haines,  Minor  (Ala.)  286.  treble  damages  under  the  statute  was 

And  see  article  Defaults,  vol.  6,  p.  i.  held  to  be  erroneous,  and  was  modified 

Defiiiilt  Judgment.  —  In  New  York  it  by  reducing  the  amount  of  damages  to 
has  been  held  that  no  judgment  by  de-  the  actual  damages  sustained.  Barnes 
fault  in  an  action  for  trespass  can  be  v.  Jones,  51  Cal.  303. 
taken  without  proof,  and  where  the  Failure  of  Proof  as  to  One  Defendant. — 
order  for  judgment  recited  the  proof  of  In  an  action  of  trespass  brought  against 
service  and  of  default  to  answer,  and  the  owners  of  an  omnibus  to  recover 
then  it  was  adjudged  that  the  judg-  damages  for  violently  driving  the  same 
ment  mentioned  in  the  summons  to  the  against  the  plaintiff's  carriage,  a  joint 
amount  of  the  sum  therein  claimed  judgment  against  both  cannot  be  sap- 
should  be  enforced  against  the  defend-  ported  when  there  is  no  evidence  in  the 
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limlution  of  Boliof.  —  Unless  the  statutes  provide  otherwise  the 
judgment  is  limited  to  the  relief  sought.* 

Form  of  Action.  —  Where  the  declaration  is  in  case  a  judgment 
in  trespass  may  probably  be  rendered  if  the  facts  warrant  it, 
especially  where  the  case  has  been  tried  on  its  merits,  except  in 
those  states  that  still  adhere  strictly  to  the  common  law.* 

3.  Conformity  to  Verdict  or  Pindings.  —  The  judgment  must 
correspond  with  and  be  only  the  legal  result  of  the  facts  found  in 
the  verdict  '  and  must  not  be  expressed  in  broader  terms  than  is 

record  to  charge  one  as  either  being  an  been  trespass,  ii  was  held  that  the  error 

owner  or   having  an    interest  in   the  was  cured  by  the  statute  of  jeofails, 

omnibus.     Ragor  v.  Kendall,  70  111.  95.  and  a  judgment  rendered  on  the  ver- 

1.  Nevada  County,  etc.,  Canal  Co.  v.  diet  was  affirmed.  CleeJc  v.  Haines,  2 
Kidd,  37  Cal.  282;  Leeds  v.  Doughty,  Rand.  (Va.)  440.  Compare  Moore  v. 
II   N.  J.  L.   193;  Hagins  v,  Whitaker,  Dawney,  3  Hen.  &  M.  (Va.)  127. 

(Ky.  1897)42  S;  W.  Rep.  751.  8.  Thompson    v.   Albright,    4    Tex. 

Whora  AU  the  Counts  of  tho  Deolaration  A  pp.  Civ.  Cas.,  §  24. 
Are  for  Statutory  Damaget  itiserroneous  Judgment  on  Terdiot  in  Asrampiit.  —  In 
also  to  render  a  judgment  upon  a  ver-  an  action  to  recover  damages  for  the 
diet  of  single  damages  as  for  a  trespass  alleged  unlawful  entry  upon  and  tak- 
at  common  law,  where  a  verdict  of  ing  possession  of  the  plaintiff's  land  by 
guilty  under  each  of  the  statutory  breaking  fences  and  plowing  up  fields 
counts,  if  the  instructions  and  rulings  and  grass  lands,  and  for  the  continu- 
of  the  court  were  correct,  would  entitle  ance  of  the  alleged  unlawful  possession 
the  plaintiff  to  a  judgment  for  treble  of  and  trespass  upon  the  lands,  the 
damages  as  a  matter  of  right.  Under  verdict  rendered  was  in  teims  for  the 
a  declaration  containing  a  count  for  a  rent  of  the  land  for  one  year  and  for  a 
statutory  trespass  and  for  a  common-  specific  sum  as  damages.  It  was  con- 
law  trespass  no  judgment  would  he  tended  by  the  defendants  that  as  the 
warranted  except  the  statutory  judg-  action  was  not  to  recover  land,  but  was 
ment.  Shaw  v.  Hoffman,  25  Mich.  In  form  and  substance  an  action  of  tort 
162;  Willard  v.  Warren,  17  Wend.  (N.  sounding  wholly  in  damages,  the  de- 
Y.)  257.  fendants  were  entitled  to  judgment  not- 

Bnlet  to  Stay  Waste.  —  In  actions  of  withstanding  the  verdict;  but  it  was 
trespass  it  is  not  the  practice  for  the  held  that  the  court  did  not  err  in  over- 
court  to  grant  rules  to  stay  waste  In  ruling  a  motion  therefor  and  in  giving 
the  case  of  a  continuing  trespass,  judgment  for  the  plaintiff.  Johnson  v. 
Leeds  v.  Doughty,  11  N.  J.  L.  193.  Park.  (Ky.  1891)  17  S.  W.  Rep.  273. 

Xndgmont  for  FofsoMion  Improper.  —  Jndgmont  for  Treble  DamagM  undar 

Where  the  complainant  alleges  that  he  Statnte.  —  Where  a  declaration  in  tres- 

was  in  possession  of  land  and  seeks  pass  contained  two  counts,  one  for  a 

to  recover  for  a  trespass  thereon,  he  is  trespass  at  the  common  law  and  one 

not  entitled  to  a  judgment  for  posses-  for  a  statutory  trespass,  the  jury  re- 

sion  of  the  land,  because  he  does  not  turned  a  general  verdict  of  guilty,  upon 

sue  to  recover  it.    Hagins  v.  Whitaker,  which  the  judge  proceeded  to  render  a 

(Ky.  1897)  42  S.  W.  Rep.  751.  judgment  for  three  times  the  damages 

Prayer  for  Dual  Salief.  —  Where  the  returned.     This  was  held  to  be  errone- 

com plaint  states  facts  sufficient  to  con-  ous,  because  although  the  verdict  estab- 

stitute  a  cause  of  action  for  trespass  lished    the   fact  of   trespass,  it   found 

a  judgment  thereon  will  be  sustained  nothing  more,  and  the  judgment  could 

even  though  the  complaint  seeksequita-  no  more  be  applied  to  one  count  than 

ble  relief  as  well  as  a  recovery  of  dam-  to  the  other,  and  it  could  not  legally  be 

ages.     Jolly  v.  Single,  16  Wis.  280.  known  that  the  jury  would  have  agreed 

2.  See  supra ^  II.  2.  r.  Trespass  on  the  to  the  count  under  the  statute.  The 
Case,  general  finding  was  consistent  wiih  the 

TTMpais  or  Case.  —  Where  the  proper  fact  that  some  of  the  jurors  might  have 

form  of  action   was  trespass,  and  not  agreed   upon  the  aggravated  trespass 

trespass  on  the  case,  and  the  case  was  and  some  not.     The  verdict  therefore 

fully  tried  on  its  merits  as  if  it  had  only  warranted  a  judgment  for  single 
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justified  by  the  findings  of  facts.*  Thus,  where  the  defendants 
sever  in  their  pleadings,  and  separate  verdicts  are  found  against 
them,  the  judgment  must  be  separate;*  likewise  where  several 
defendants  have  rested  their  defense  on  the  same  plea,  and  the 
jury  has  found  them  jointly  guilty,  the  judgment  must  pursue  the 
verdict  and  be  joint.* 

ExoeasiTo  Damages.  —  Where  damages  are  assessed  at  an  amount 
greater  than  laid  in  the  declaration  the  excess  may  be  released  or 
remitted.* 

4.  Porm  of  Judgment  —  a.  In  General.  —  In  early  English 
practice  the  defendant  in  trespass  was  subject  to  a  judgment  of 
capiatur pro  fine y  under  which  he  was  liable  to  arrest  and  imprison- 
ment until  payment  of    the  fine;   but   in   modern   times  such 

damages.    Osborn  v.  Lovell,  36  Mich,  the  trespass,  it  was  held  to  be  proper 

246.     See  also  Wilson  v,  McCrillies,  50  that  the   verdict  should  be   amended 

Mich.  347.  and  that  a  judgment  be   rendered  on 

Immaterial  Matter  in  Vardiet.  —  Where  the  verdict  as  originally  returned  for 

the  finding  of    the  jury  is   upon   im-  its  full  amount,  without  any  regard  to 

material  matter  It  may  be  disregarded,  the  deduction.     Hobart  v.  Hagget,  12 

McLaughlin  v,  KeUy,  22  Cat.  211.  Me.  67. 

Facts  Admitted   in   Pleadings.  —  The  1.  Robinson   v.  Crescent  City  Mill, 

amount  of  damages  is  not  a  question  etc.,  Co.,  93  Cal.  316. 

for  the  jury  when  the  answer  admits  Vardiet  Not  ComprahanilTa.  —  In  tres* 

the  amount  of  damages  specified  in  the  pass  against   three  persons  the  jury 

complaint.    Accordingly  the  judgment  found  two  guilty,  but  made  no  finding 

may  disregard  the  finding  in  that  re-  as  to  the  third.    A  judgment  rendered 

spect.     McLaughlin  v,  Kelly,  22  Cal.  in  conformity  with  both  findings  was 

211.  set  aside  on  the  ground  that  there  was 

Daacription  of  Property.  —  If  the  prop-  no  basis  for  a  judgment  in  favor  of 

erly  described  in  the  verdict  be  the  same  the  third  defendant.     Thompson  v.  Al- 

mendoned   in   the   record,   it  is   well;  bright,  4  Tex.  A  pp.  Civ.  Cas.,  §  24. 

otherwise   the  description    constitutes  2.  Gold ing  v.  Hall,  9  Port.  (Ala.)  169. 

irrelevancy  and  surplusage,  and  will  8.  A  Joint  Tardict  Being  Entire  in  its 

not  impugn  the  verdict,  so  far  as  it  nature,  the  court  may  not  set  it  aside 

appears   to   be  the  matters  submitted  astosomeof  the  defendants  and  ren- 

to  the  jury.      Frean   v,   Cruikshanks,  der  judgment  against  others.     Such  a 

3  McCord  L.  (S.  Car.)  84.  judgment  would  be  expiessly  against 

Amendment  of  Vardiot. —  Where  sev-  the  finding  of  the  jury,  which  might, 

eral   counts   in   a  declaration  refer  to  and  probably  would,  have  found  a  dif- 

matters distinguishable  from  each  other  ferent  verdict  against   one  or  two  of 

an  application  of  the  verdict  to  a  par-  the  defendants  only.     Cunningham  r. 

ticular  count  can  sometimes  be  made  Dyer,  2  T.  B.  Mon.  (Ky.)  50. 

without  confusion    or    difficulty;    but  4.  Teagarden  x/.  Hetfield,  11  Ind.  522; 

where  there  are  two  counts  in  a  dec-  Lewis    v.   Cooke,    i  Har.  &  M.  (Md.) 

laration,  one  for  a  statutory  grievance  159.     And  see  article  Remittitur,  vol. 

and  one   for  a  common-law  trespass,  18,  p.  123, 

and  the  jury  finds  a  general  verdict  for  Bamittittu'  as  to  Property  Hot  Bound  by 
damages,  but  does notindicate  on  which  Plaintiff.  —  Where  some  of  .the  goods 
count  it  finds,  the  court  may  not  amend  are  alleged  to  be  the  property  of  the 
the  verdict  by  applying  it  to  the  count  plaintiff,  and  other  goods  are  not  so 
for  the  statutory  grievance  and  then  alleged,  and  the  plaintiff  obtains  a 
treble  the  damages,  there  being  tesli-  verdict,  he  may  enter  a  remittitur  as  to 
mony  exculpating  the  defendant.  Rus-  the  goods  not  alleged  to  be  his  prop- 
sell  V.  Myers,  32  Slich.  522.  erty   and    have    judgment    as   lo  the 

Where  a  Jnry  Improperly  Deducted  What  residue.     Canterbury  v.  Fuller,  i  Ld. 

It  Considered  an  Off-sat  Against  a  Tres-  Raym.  395;   Bac.  Abr.,  tit.  Trespass, 

pftis  from   the  damages  arising   from  I  2  i. 
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judgment  has  fallen  into  disuse^  and  in  the  United  States  it   is 
probable  that  the  judgment  is  seldom  if  ever  in  this  form.* 

Where  Treepats  Is  Joint.  —  Where  there  are  several  trespassers  who 
are  codefendants  the  judgment  may  be  against  all  or  none,  or 
against  some  only.' 

6.  Propriety  of  Joint  Judgment. — Where  two  or  more 
are  jointly  found  guilty  of  a  joint  trespass,  the  judgment  rendered 
must  be  a  joint  one  for  the  full  amount  of  the  damages  against 
each  and  all  of  them,  a  separate  judgment  against  each  defendant 
being  improper;^  and  this  is  so  whether  the  defendants  have 
pleaded  jointly  or  severed  in  their  pleas.* 

c.  Election  de  Melioribus  Damnis.  —  Where  the  jury 
has  wrongfully  assessed  several  damages  against  joint  trespassers 
in  proportion  to  the  degree  of  guilt  or  of  agency  in  the  trespass, 
the  plaintiff  cannot  take  separate  judgments,  but  may  elect  to 
take  a  judgment  against  all  collectively  for  the  highest  damages 
assessed  against  any  one  or  for  the  damages  selected  by  him,*  or 
may  enter  a  nolle  prosequi  against  all  but  one  and  take  judgment 
against  him,  or  may  remit  the  damages  against  some  of  them  and 
take  a  judgment  against  all  for  the  damages  he  has  not  remitted,^ 

1.  DalsoQ  V.  Bradbcrry,  50  III.  82;  lUnstration.  —  In  trespass  against 
Williams  v.  Bramble,  2  Md.  313;  three  persons  the  jury  found  against 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.)  one  defendant  for  two  hundred  and 
146.  fifty  dollars  and  against  another   for 

In  Maryland  there   is  no  such  pro-  forty  dollars  and  sixty-four  cents,  and 

ceedidg  to  punish  an  implied  breach  of  judgment    was    entered    accordingly, 

the    peace,  and  for  this  reason,   prob-  This  was  held  to  be  erroneous.  Thom{>- 

ably.  that  form  of  entering  judgment  son  v,  Albright,  4  Tex.  App.  Civ.  Cas., 

in  trespass  has  fallen  int.*)  disuse,  and,  §24. 

on  the  contrary,  judgment  in  viet  armis        In  Eentadky,  by  Statute,  it  is  provided 

on  verdict  concludes  like  judgments  in  that  when  a  jury    has   found   several 

zdt,^Q^  quod  sit  in  misericordia,    Williams  damages    against  several   defendants 

V,  Bramble,  2  Md.  313.  in   actions  of    trespass,  the  judgment 

In  Virginia  the  addition  of  a  capiatur  shall  be  in  favor  of  the  plaintiS  against 
instead  of  a  misericordia  seems  to  have  each  defendant  for  the  several  dam- 
been  regarded  in  an  early  case  as  a  ages  and  a  joint  judgment  for  costs, 
technical  defect.  Vaughan  I'.Winckler,  Henry  v.  Senneit,  3  B.  Mon.  (Ky.)3n; 
4  Munf.  (Va.)  136.  Central  Pass.   R.  Co.  v.  Kuhn.  86  Ky. 

2.  Blackburn  v.  Baker,  7  Port.  (Ala.)  578;  Alexander  v,  Humber,  86  Ky.  565. 
284:  Louisville,  etc.,  Air  Line  R.  Co.  See  also  Ferguson  z/.  Terry,  i  B.  Mon. 
V,  Duvall,  40  Ind,  246;  Terpenning  v.  (Ky.)  96. 

Gallup,  8   Iowa  74:    Rodacap  v.  Sipe,  4.  Layman  v,  Hendrix.  i  Ala.  212;  AK 

6  Gratt.  (Va.)  213.  len  v.  Wheatley,  3  Blackf.  (Ind.)  332; 

Where  Some  Are  Improperly  Convicted  Crane  v,  Hummerstone,  Cro.  Jac.  118. 

the  court  may  grant  a  new  trial  ab  to  6.  Blann  v.  Crocheron,  20  Ala.  320; 

them  and  render  judgment  upon   the  Allen  v.  Wheatley,  3  BUckf.  (Ind.)  332; 

verdict  as  to  the  others.   Terpenning  v.  Sodousky   v.    McGee,   4  J.  J.   Marsh. 

Gallup,  8  Iowa  74.  (Ky.)  267;  Cox  v,  Cooke,  i  J.J.  Marsh. 

3.  Layman  v.  Hendrix,  i  Ala.  212;  (Ky.)  360;  Weakly  v.  Royer,  3  Watts 
Allen  V.  Wheatley,  3  Blackf.  (Ind.)  (Pa.)  460;  Power  v.  Baker,  27  Fed. 
332;    Davis  V.   Caswell,    50   Me.    294;  Rep.  396. 

Halsey  v.   Woodruff,  9  Pick.   (Mass )  6.  Fields  v.   Williams,  91   Ala.  502; 

555;    Thompson   v,    Albright,  4  Tex.  Simpson  r/.  Perry,  9 Ga.  508;  St.  Louis, 

App.   Civ.  Cas.,  §  25;  Crane  v.  Hum-  etc.,  R.  Co.  z/.  South,  43  111.  176:  Allen 

merstone,  Cro.  Jac.  iiS.  v.     Wheatley,    3    Blackf.    (Ind.)    332; 
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or  may  have  a  venire  de  noi^o,  • 

XV.  Costs  —  1.  In  Oeneral.  —  The  general  rule  that  costs  follow 
the  judgment  and  must  be  paid  by  the  losing  to  the  prevailing 
party  in  the  absence  of  a  statute  to  the  contrary  is  applicable  to 
actions  of  trespass.* 

2.  Where  there  Are  Several  Trespassers  —  a.  Recovery  Against 

All.  —  Where  the  Plaintiff  Hu  Tointly  Sned  Several  CotreepasBers  and  has 
recovered  damages  against  all  he  is  entitled  to  judgment  for  costs 
against  all.* 

Where  the  Plaintiff  Has  Brought  SeparaU  Snits  against  cotrespassers  and 
has  recovered  separate  judgments  he  is  entitled  to  collect  costs 
on  all  the  judgments,  though  he  can  have  but  one  satisfaction 
as  to  damages.^ 

b.  Recovery  Against  Some.  —  where  Not  ah  joint  Trespassers 
Who  Are  Codefendants  in  an  action  of  trespass  are  found  guilty,  but 
only  some  of  them  are  so  found,  those  acquitted  are  entitled  to  an 
award  of  costs  in  their  favor;*  and  it  seems  to  be  immaterial 
whether  they  joined  in  the  pleadings  with  those  who  are  found 
guilty®  or  put  in  separate  defenses.'' 

c.  Joint  or  Several  Bills  of  Costs  —  (i)  Recovery  by 
Plaintiff,  -7-  Where  trespassers  are  sued  jointly,  but  sever  in 
their  pleas,  and  separate  damages  are  assessed,  there  may  be  a 
single  taxation  of  costs,  for  the  reason  that  in  judgment  of  law  the 
several  juries  give  but  one  verdict  at  one  time; *  but  there  seems 

Scone  V,  Matherly,  3  T.  B.  Mon.  (Ky.)  by  separate  attorneys,   and    the   pro- 

137;  Cox  V.  Cooke,  I  J.  J.  Marsh.  (Ky.)  ceedings   were   several    against  each, 

360.  with  damages  by  confession  and   full 

Heeessity  for  1^  \  Pros,  as  to  Aoqoltted  costs  against  each.     It  was  held  that 

Defendants. —  li  .s  not  correct   to  take  the  plaintiff  could  collect  damages  on 

judgment  against  one  only  of  several  one  judgment  only,  but  was  entitled  to 

defendants  who  are  jointly  found  guilty  costs  on  both. 

without  entering  a  «^//^/r^x/'</»t  as  to  the  4.  Ayer  v.  Ashmead,  31  Conn.  447; 

others.     Bell  v.  North,  4  Litt.  (Ky.)  134.  Livingston  v.  Bishop,  i  Johns.  (N.  Y.) 

See  also  Stone   v.  Matherly,  3  T.  B.  290. 

Mon.  (Ky.)  137.  6.  Hiday  v.  Gilmore,  3  Blackf.  (Ind.) 

Bemittitar    Ordered    by    Court. —  In  49;  Galloway  v.  Pitman,  3  Mass.  408; 

Simpson  v.  Perry,  9  Ga.  508,  where  a  Binnsz/.  Brittain,  30  Miss.  693;  Daniels 

verdict  was  returned  against  two  joint  v.    Lyon,    9    N.    Y.    549;    Griswold   v. 

trespassers  in  different  amounts,   the  Sedgwick.  3  Wend.  (N.  Y.)  326;  Trapp 

court  directed  that  a  joint  judgment  v.   M'Kenzie,  2   Nott.  &  M.  (S.  Car.) 

should  be  entered  against  both  defend-  571. 

anis    for  the    larger   amount    and    a  In  New  Jersey  it  has  been  held  that 

remittitur  entered  as  to  a  lesser  amount  defendants  in  trespass  who  are  acquit- 

against  one  of  the  defendants.  ted  are  entitled  to  costs  of  suit  in  the 

1.  Fields  V,  Williams,  91  Ala.  502.  absence  of  a  certificate  by  the  court  that 

2.  See  generally  article  Costs,  vol.  5,  there  was  reasonable  cause  for  making 
p.  100.  them  defendants.     Abrams  r.  Flatt,  5 

8.  Kempton  v.  Cook,  4  Pick.  (Mass.)  N.  J.  L.  627. 

306.    And  see  generally  article  Costs,  6.  Griswold  v.  Sedgwick,  3  Wend.  (N. 

vol.  5,  p.  133.  Y.)  326. 

SoTeranee  in  Pleading. —  In  Knicker-  7.  Hinds  v   Myers,  (Supm.  Ct.  Spec, 

backer  v.  Colver,  8  Cow.  (N.  Y.)  in,  T.)  4  How.   Pr.  (N.  Y.)  356    Slockstill 

which  was  an  action  against  tw^  joini  v.  Shuford,  i  Murph.  (N.  Car.)  39. 

trespassers,   the    defendants  appeared  8.  Livingston  r.  Bishop,  i  Johns.  (N. 
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to  be  no  rule  that  requires  a  single  taxation  of  costs  where  there 
are  separate  suits. ^ 

(2)  Recovery  by  Defendants. — Where  there  are  joint  defend- 
ants in  trespass  those  acquitted  are  each  entitled  to  a  several  bill 
of  costs  unless  they  have  so  united  in  a  plea  that  their  interests 
have  become  identical,*  or  unless  they  have  severed  not  in  good 
faith  but  for  the  purpose  of  increasing  costs,'  in  which  case  sev- 
eral costs  are  not  allowed.* 

8.  Where  Tretpasses  Are  Dittinot.  —  It  would  seem  that  where 
trespasses  are  several  and  distinct  and  the  plaintiff  brings  several 
suits  therefor  he  is  entitled  to  costs  in  each  suit  if  successful,  as 
several  trespasses  cannot  as  a  general  rule  be  joined  in  one  action.* 

4.  Apportionment.  —  Where  in  an  action  of  trespass  there  are 
several  counts  in  which  several  distinct  trespasses  are  included,  if 
the  defendant  succeeds  as  to  some  and  the  plaintiff  as  to  the 
others,  both  parties  are  entitled  to  costs  on  the  counts  found  for 
them  respectively;  •  and  where  there  is  a  joinder  of  several  issues 
costs  are  allowed  to  each  party  that  prevails  upon  those  issues 
which  were  decided  in  his  favor,'' 

Y.)  ago,  citing  Pilford's  Case,  10  Coke  Ona  Set  of  Costs  Where  there  Is  One 

117;  Heydon's  Case,  11  Coke  7.  Jadgment  for  Defendants. —^  Where    the 

Taxation  of   FuU   Costs   Against  AU  defendants  have  severed  in  their  pleas 

Defendants. —  Where  joint  defendants  and  have  been  acquitted,  but  there  is 

have  severed  in  pleading  and  some  are  one  judgment  reciting  the  several  ver- 

found  guilty  and  some  not  guilty  on  diets  in  their  favor,  the  plaintiff  will 

one  count  of  the  declaration,  but  all  not  be  subjected  to  more  than  one  set 

are  found  guilty  on  the  second  count,  of  costs.     McNamara  v.  Kerns,  2  Ired. 

full  costs  may  be  taxed  against  all  of  L.  (N.  Car.)  66. 

them.     Kennebeck  Purchase  v.  Boul-  6.  Eames  v.  Black,  72  Me.  263;  Dor- 
ton,  4  Mass.  419;    Kempton  v.  Cook,  rell  v.  Johnson,  17  Pick.  (Mass.)  263. 
4  Pick.  (Mass.)  305.  6.  Frank  v.   Speed,   54    Mich.    241; 

In  Kentnoky,  contrary  to  the  common  Meacham  z/.  Jones,  10  N.  H.  126.     And 

lavr,  a  jury  may  assess  several  dam-  see  generally  article  Costs,  vol.  5,  p. 

ages  against  several  defendants  in  ac-  142. 

tions  of  trespass,  but  there  must  be  a  Evidence  Admissible  on  All  Counts. — 

joint  judgment  for  costs.      Henry  v.  In  an  action  of  trespass  ^M^r^  ^/tzMxam 

Sennett,  3  B   Mon.  (Ky.)  311.  A<?<^  in    which   the    declaration   con- 

1.  Livingston  v.  Bishop,  i  Johns.  (N.  tained  many  counts  a  verdict  was  ob» 
Y.)  290.  tained  by  the  plaintiff  on  one  count,  but 

2.  Griswold  v.  Sedgwick,  3  Wend,  the  defendant  prevailed  in  the  other 
(N.  Y.)  326,  holding  that  where  two  counts.  It  appeared  that  the  counts  on 
of  four  joint  defendants  in  trespass  which  the  defendant  prevailed  were 
succeeded  in  a  plea  of  justification  supported  by  evidence  which  would 
there  could  be  only  one  bill  of  costs  for  have  been  admissible  on  the  count 
both  defendants.  See  also  Ewer  v.  upon  which  the  plaintiff  obtained  his 
Beard,  3  Pick.  (Mass.)  64.  verdict.    It  was  held  that  the  defendant 

Severanoe    After    Pleading   Jointly.  —  was  not  entitled  to  costs,  inasmuch  as 

Where  three  defendants  pleaded  jointly,  the  causes  of  action  were  not  separate 

but  afterwards  two  of  them    pleaded  and  distinct.     Elder  v.  Bemis,  2  Met. 

severally,  it  was  held  that  they  should  (Mass.)  599. 

recover  joint  costs  up  to  the  time  of  7.  Deduction  of  Defendant's  Trial  Costs, 

severance,  but  several  costs  afterwards.  — Where   in    trespass    quare   clausum 

West  V,  Brock,  3  Pick.  (Mass.)  303.  /regit  there  were  a  plea  of  guilty  as  to 

8.  Castellanos  v,  Beauville,  2  Sandf.  part  of  the  alleged  trespass  and  pleas  of 

(N.  Y.)  670.  justification  as  to  the  residue  thereof, 

4.  See  article  Costs,  vol.  5,  p.  136.  and  damages  were  assessed  on  the  plea 

874  Volume  XXI. 


(Ml.  TRESPASS.  ^  Amount  of  CotU. 

6.  Amount  of  Costs  —  a.  In  General.  —  Where  the  plaintiff  in 
trespass  recovers  damages  at  all  in  a  court  having  jurisdiction  he 
is  as  a  rule  entitled  to  full  costs  irrespective  of  the  damages  recov- 
ered by  him,  in  the  absence  of  a  statute  making  the  award  of 
costs  dependent  upon  the  amount  of  recovery.* 

d.  Limited  by  Recovery.  —  in  England  it  was  provided  by  43 
Eliz.,  c.  6,  that  if,  in  actions  of  trespass,  where  the  title  or  free- 
hold was  not  concerned  or  a  battery  was  not  in  question,  it 
appeared  that  the  damages  did  not  amount  to  forty  shillings  or 
over,  the  judge  should  have  discretionary  power  not  to  award 
greater  costs  than  damages,  and  subsequently  by  22  and  23  Car. 
IL,  c.  9,  that  in  all  actions  of  trespass  guare  clausum  f regit  and 
assault  and  battery,  wherein  the  judge  presiding  at  the  trial  did 
not  find  and  certify  that  an  assault  and  battery  was  sufficiently 
proven  or  that  the  freehold  or  title  of  the  land  mentioned  in  the 
declaration  was  chiefly  in  question,  the  plaintiff,  in  case  the  jury 
found  the  damages  to  be  under  the  value  of  forty  shillings,  should 
not  recover  or  obtain  more  costs  of  suit  than  the  damages  so 
found  should  amount  to.' 

In  the  Vnitad  Stotet  these  English  statutes  have  not  been  copied 
to  any  great  extent;'  but  in  many  states  it  is  provided  by 
statute  that  in  particular  kinds  of  trespass  where  the  plaintiff 

of  gailty,  and  there  was  a  finding  for  N.   H.   331;    Bigelow    v.    Stearns,    19 

the  defendant  on  the  pleas  of  justifica-  Johns.  (N.  Y.)  168. 

tion,  it  was  held  that  no  costs  of  trial  Ko  Dunaget  Found.  —  Where  a  refer- 

should  be  allowed  to  the  plaintiff,  but  ence  was  taken  in  an  action  of  trespass 

that  the  defendant's  trial  costs  should  and  the  defendant  was  reported  guilty, 

be  deducted  from  the  costs  and  daaiages  but  no  damages  were  found,  it  was  held 

recovered  by  the  plaintiff.      Van  Pelt  that  the   plaintiff  was  not  entitled  to 

V,  Phillips,  24  N.  J.  L.  560.  costs,  but  that  the  costs  of  reference 

1.  Cahill   V.    Harris,   6   D.   C.    214;  should  be  divided.     Den  v.  Exton,  4 

Wiley  V.  Brattain,  13  Ind.  401;  Bybee  N.  J.  L.  197. 

V,  Irons,  33   Mo.   App.   659;   Aclcs  v.  2.  See  in  general  i  Hullock  on  Costs 

Ball,  14  Mo.  396;  Bragg  v.  Brooks,  8  (2d  ed.). 

Mo.  40;  Grant  v,  Briiiegar,  6  Mo.  450;  3.  In    Maryland    and  the  Diitriot  of 

Den  V.  Exton,  4  N.  J.  L.  197;  Spalbergh  Columbia    the   English   statutes    of   43 

V,  Walrod,  i  Johns.  Cas.  (N.  Y.)  162;  Eliz.  and  22  and  23 Car.  II.  were  never 

Watkinst'.  Hailey,  5  Jones  L.  (N.  Car.)  of  any   force  or  applicability.    Cahill 

27:  M'Kisson  v.  Steel,  i  Yeates(Pa.)  i.  v.  Harris,  6  D.  C.  214. 

In  Jnitico'i  Conrt. —  In  Indiana  in  ac-  In  FonnsylTania  the  statute  22  and  23 

tions  for  trespass  before  a  justice  or  on  Car.  II.,  c.  9,  is  in  force.     Accordingly 

appeal  therefrom  the  general  rule  pre-  where   a    plaintiff   recovers   less   than 

vails  that  costs  follow   the  judgment  forty  shillings,  and  the  judge  presiding 

irrespective  of  the  amount  of  recovery,  at   the  trial   refuses  to  certify  that  the 

except  in  actions  for  false  imprison-  title  to  the  property  mentioned  in  the 

ment  and  where  the  title  to  real  estate  declaration  was  in  dispute,  the  costs  are 

comes  in  question.     Brown  v.  Suavely,  limited    to   the   amount    of    damages 

24  Ind.  270;  Castle  v.  House,  41  Ind.  found.     Winger    v.    Rife,  loi    Pa.  St. 

333.  152;  Miller  v.  Howard,  4  Pa.  Dist.  70; 

Aetions  of  Tretpass  for  False  Imprison-  Bowers  v,   Taylor,    3   Del.   Co.   Rep. 

mont  have  been  held  not  within  the  pro-  (Pa.)  334. 

visions  of  statutes  limiting  the  amount  The  currency  used  in  reckoning  the 

of    costs    to   the    damages   recovered  costs  mentioned  in  22  and  23  Car.  II., 

in  actions  of  trespass.     Mackison   v.  c.  9,  is  the  currency  of  that  state  and 

Clegg,  95  Ind.  373;  Jones  v.  Lane,  63  not  shillings  sterling.      Chapman  v^ 
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does   not   recover  damages  to  a  certain  amount,  which  varies 

in  the  different  states,  he  is  not  entitled  to  full  costs,  or  in  some 
cases  to  any  costs  at  all.  * 

Where  the  Title  to  Beal  Property  Is  the  Principal  Matter  in  Diipute  in  an 
action  of  trespass,  statutes  limiting  the  amount  of  costs  do  not 
as  a  general  rule  operate,  and  full  costs  may  be  awarded  with- 
out  regard   to  the  amount   of  recover}*^,*  and   this  is  so  even 

Calder,    14    Pa.    St.    357;    Weiser  «/.  Rep.  N.  S.  (N.  Y.)  233,  Stone  ».  Duffy, 

Schauble,  i  Leg.  Rec.  (Pa.)  291.  3  Sandf.  (N.   Y.)  761;    Garrabrant  v, 

1.  See   the   statutes  of   ihe   various  Sullivan,  (N.  Y.  Super.  Ct.  Spec.  T.)  13 

states  and  the  following  cases:     Wil-  Civ.  Pro.  (N.  Y.)  196;  Sleffner  v.  Burton, 

Hams  V,  Perkins,   i   Port.  (Ala.)  471;  87  Tenn.  135;  Meade  t/.  French,  4  Wash. 

Arnold  v,  Kellogg,  25  Conn.  248;  Bal-  11;  Sherible  v.  Janish,  13  Wis.  615. 

timore,  etc.,  R.  Co.   v.  Crissman,  83  In  Actions  for  False  Impiisonment  in 

Ind.   167;    Dodd  v.  Sheelcs,  5  Blackf.  some  jurisdictions  the  amount  of  costs 

(Ind.)  592;  Ward  v.   Bartlett,   i   N.  H.  is  dependent  upon  the  amount  of  the 

14:  Jones  V,  Lane,  63  N.  H.  331;  Car-  plaintiff's  recovery.     Meyer  v.  Wood, 

penter  V.  Britton,  61  N.  H.  430;  Win-  38  Mich.   297;    Steffner  v.  Burton,  87 

ger  z/.  Rife,  loi  Pa.  Si.  152;  Miller  t/.  Tenn.  135;  Meade  t/.  French,  4  Wash. 

Howard,   4   Pa.    Dist.    70;  Winters  v.  11;  Sherible  v,  Janish,  13  Wis.  615. 

McGhee,  3Sneed(Tenn.)i28;  Brainerd  Actions  for  Tretpaaa  to  Seal   Estate, 

V,  Casey,  37  Vt.  479;  Meade  v.  French,  other  than  those  in  which  the  right  of 

4  Wash.  II;  Sherible  v.  Janish,  13  Wis.  title   or   the   possession  of  real  estate 

615.  shall  come  in  question,  are  very  gen- 

In  Kew  Hampshire  it  has  been  said  erally  actions  in  which  costs  are  dct- 
tliat  it  is  uncertain  whether  a  statute  pendent  upon  the  plaintiff's  recovery 
limiting  the  amount  of  costs  to  be  re-  of  damages.  Jones  v.  Lane,  63  N.  H. 
covered  by  the  plaintiff  applies  to  an  331;  Ward  v,  Bartlett,  i  N.  H.  14: 
action  of  trespass  submitted  to  a  Pevare  v.  Towne.  57  N.  H.  220;  Bach- 
referee.    Brown  v.  Maches,  5  N.  H.  229.  elder  v.  Green.  38  N.  H.  265;  Brainerd 

In  South  Carolina   where    there    are  v,  Casey,  37  Vt.  479;  Powers  v.  Leach, 

joint  defendants  and  there  is  a  finding  22  Vt.  226.    And  see  generally  cases 

for  the  plaintiff  of  a  sum  less  than  that  cited  in  the  succeeding  notes, 

which  is  sufficient  to  carry  full  costs  2.  Connecticut — Mansfield  t^.  Church, 

and  the  aggregate  of  all  the  damages  21  Conn.  73;  Bishop  z^.  Seeley,  18  Conn, 

found   exceeds  the   required   amount,  389;  Granger  t^.  Hancock,  2  Root  (Conn.) 

full  costs  should  be  taxed  against  the  88;   Adgate  v.  Stores,  2  Root  (Conn  ) 

defendants.     Boon  z/.  Horn,  3  Strobh.  160. 

L.  (S.  Car.)  159.  Indiana,  —  Anderson  v,  Buchanan,  8 

Costs  on  Second  Trial  where  Title  Kot  Ind.  132;  Stewart  v.  Henry,  5  Blackf. 

Baised. —  In  trespass  for  breaking  and  (Ind.)  445. 

entering  the  plaintiff's  close  and  in-  Maine,  —  Burnham  v,  Ross,  47  Me. 
juiing  and  destroying  his  crops,  the  de-  456;  Maxwell  v.  Potter,  47  Me.  487. 
fendanl,  at  the  trial  which  resulted  in  Massachusetts, —  Butterfield  v.  Pear- 
no  verdict,  brought  the  title  to  the  land  son,  10  Mass.  410;  Sawyer  v.  Ryan,  13 
in  question;  at  a  second  trial,  which  Met.  (Mass.)  144;  Ryder  v.  Hathaway, 
resulted   in  favor  of   the  plaintiff,  the  2  Met.  (Mass.)  96. 

defendant   abandoned    further  contro-  Michigan,  —  Ostrom   v.    Potter,    104 

versy  on  the  point  of  title  as  fruitless;  Mich.  115;  Labeau  v.  Labeau,  61  Mich, 

it  was  held  that  ihs  plaintiff  was  en-  81;  Walters  v.  Tefft,  57  Mich.  390. 

titled    to   a  judgment   for   full    costs.  Minnesota,  —  Booth  v,  Sherwood,  12 

Bachelder  v.  Green,  38  N.  H.  265.  Minn.  426. 

Actions  for  Assault  and  Battery  are  in  New  Hampshire,  —  Pevare  v.  Towne, 

many  jurisdictions    actions  in   which  57  N.  H.  220;  Bachelder  v    Green,  38 

the   amount  of  costs    allowed   is  de-  N.  H.  265;  Washburn  v,  Tinkham,  8 

pendent  on  the  amount  of  recovery.  N.  H.  507;  Crosby  v.  Moore,  6  N.  H. 

Williams  v,  Perkins,  i  Port.  (Ala.)  471;  57;  Forsaith  v.  Clogston.  3  N.  H.  401. 

Meyer  ».  Wood,  38  Mich.  297;  Keating  New  Jersey,  —  Dickerson    v.    Wads- 

V.  Anthony,  (C.    PI.    Spec.    T.)  Code  worth,   33  N.  J.   L.  357;  Van  Pelt  v. 
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though  the  amount  of  recovery  is  within  the  jurisdiction  of  a 

PhilIips,24N.  J.  L.  560;  Buddc/.  Stille,  Where    TiUe    Is    InddentaUy    BaiMd 

16  N.  J.  L.  263.  in  an   action    quare   c/ausum    fregii  it 

New  York,  —  Lynk  v.  Weaver,  128  seems  not  sufficient  to  carry  full  costs. 
N.  Y.  171,  reversing  58  Hun  (N.  Y.)  605,  Arnold  v,  Kellogg,  25  Conn.  248. 
13  N.  Y.  Supp.  951;  Dunster  v.  Kelly,  ^Mnmption  on  Beview.  —  Where  an 
no  N.  Y.  558;  Launitz  v.  Barnum,  4  action  of  trespass  quare  clausum  fregii 
Sandf.  (N.  Y.)  637;  Muller  t)  Bayard,  is  tried  on  the  plea  of  not  guilty,  and 
(N.  Y.  Super.  Ct.)  15  Abb.  Pr.  (N.  Y.)  the  record  docs  not  show  whether  the 
449;  Heath  v,  Barmour,  53  Barb.  (N.  title  to  the  land  came  in  question  or 
Y.)  444;  Dinehart  v.  Wells,  2  Barb,  not,  a  court  of  review  will  presume  in 
(N.  Y.)  432;  Hubbell  r.  Rochester,  8  favor  of  a  judgment  for  full  costs  that 
Cow.  (M.  Y.)  115:  Rogers  t/.  M'Gregor,  the  title  was  brought  in  question. 
4  Cow.  (N.  Y.)  531:  Ex  p.  Coburn,  i  Stewart  v.  Henry,  5  Blackf.  (Ind.)  445. 
Cow.  (N.  Y.)  568;  Pierret  v.  Moller,  3  Coiti  After  BemoTal  from  Lower  Court. 
E.  D.  Smith  (N.  Y.)  574;  Locklin  v,  — Where  title  was  pleaded  in  an  action 
Casler,  (Supm.  Ct.)  50  How.  Pr.  (N.  Y.)  of  lxt.s^BSS  quare  clausum  fregii hrowght 
43;  Powers  V.  Coaroy,  (Supm.  Ct.  Spec,  before  a  justice,  and  the  plaintiff  then 
T.)  47  How.  Pr.  (N.  Y.)  84;  Hall  f.  commences  and  prosecutes  his  action  in 
Hodskins,  (Supm.  Cr.  Gen.  T.)  30  How.  the  Supreme  Court  and  recovers  dam- 
Pr.  (N.  Y.)  15;  Heintz  v.  Dellinger,  ages,  he  is  entitled  to  recover  costs,  pro- 
(Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  vided  he  does  not  in  his  declaration 
Y.)  39;  Utter  V,  Gifford,  (Supm.  Ct.  depart  from  the  cause  of  action  con- 
Gen.  T.)  25  How.  Pr.  (N.  Y.)  289;  tained  in  his  state  of  demand  filed  be- 
Squires  v,  Seward,  (Supm.  Ct.  Gen.  T.)  fore  the  justice,  notwithstanding  that 
16  How.  Pr.  (N.  Y.)  478;  Burnet  v.  there  is  a  new  assignment  and  subse- 
Kclly,  (Supm.  Ct.  Spec.  T.)  10  How.  quent  pleadings.  Van  Pelt  v.  Phillips, 
Pr.  (N.  Y.)  406;  Niles  v.  Lindsley,  fN.  24  N.  J.  L.  560. 

Y.  Super.  Ct.)  8  How.  Pr.  (N.  Y.)  131;  When  a  trespass  quare  elausum  is  re- 
Welsh  V,  Fallihee,  75  Hun  (N.  Y.)  308;  moved  on  a  plea  of  title  the  plaintiff  is 
Dexter  v,  Alfred,  74  Hun  (N.  Y.)  entitled  to  full  costs.  Brotherton  v, 
259;  Farrell  v.  Hill.  69  Hun  (N.  Y.)  455;  Wright,  15  Wend.  (N.  Y.)  237. 
Crowell  V.  Smith,  35  Hun  (N.  Y.)  182;  Admission  of  Title  After  Balsixig  Quee- 
Lillis  V.  O'Conner,  8  Hun  (N.  Y.)  tlon.  —  In  an  action  of  trespass  upon 
280:  Jackson  v.  Randall,  11  Johns.  (N.  real  estate,  where  the  question  of  title 
Y.)405;  Heaton  z/.  Ferris,  i  Johns.  (N.  has  arisen  on  the  pleadings  and  the 
Y.)  146;  De  Graff  v.  Hoyt,  4  Thomp.  &  plaintiff  has  come  prepared  to  prove 
C.  (N.  Y.)  348;  People  v.  New  York  title,  the  admission  of  his  title  by  the 
C.  PI.,  18  Wend.  (N.  Y.)  579;  Brother-  defendant  at  the  trial  does  not  deprive 
ton  V,  Wright,  15  Wend.  (N.  Y.)  237;  the  plaintiff  of  his  right  to  costs.  Niles 
Brown  r.  Majors,  7  Wend,  (N.  Y.)  495;  v,  Lindsley,  (N.  Y.  Super.  Ct.)  8  How. 
Radley  v,  Brice,  6  Wend.  (N.  Y.)  539.  Pr.  (N.  Y.)  131. 

Ohio.  —  Norton  v.  Hart,  i  Ohio  154.  On  an  Award  of  Arbitrators  in  TrespaM 

Pennsylvania.  —  Bowers  v.  Taylor,  3  Quare  ClansQin  Fregit  the  plaintiff,   in 

Del.   Co.    Rep.  (Pa.)  334;    Stewart   v.  Pennsylvania^  is  entitled  to  full  costs, 

Hughes,   I   Del.   Co.   Rep.   (Pa.)   143;  irrespective    of     the    amount    of     the 

Merring  v.  Sparrer,  i   Del.  Co.   Rep.  award.     Painter  v.  Kistler,  59  Pa.  St. 

(Pa.)  457.  331. 

South     Carolina.  —  Woodward      v.  In  an  Action  of  Tretpaaa  for  Assault  and 

Moore,  9  Rich.  L.  (S.  Car.)  340.  Battery,  where  the  tiile  to  real  estate 

Vermont,  —  Long  v.  Ober,  51  Vt.  73;  was  drawn  in  question,  full  costs  were 

Powers  V.  Leach,  22  Vt.  226.  allowed,   notwithstanding  the  amount 

fVisconsin.  —  Corcoran    v.   Webster,  of  damages  recovered  was  only  suffi- 

50  Wis.  125;  Soper  v.  Barker,  36  Wis.  cient  to  warrant  a  limited  judgment  for 

648.  costs  because  suit  was  not  brought  be- 

A    General    Denial  in  Treepaie  Quare  fore  a  justice,  though   it  would   have 

Clausum  Fregit  does  not  put  in  issue  the  been  otherwise  if  the  question  of  title 

title  to  such  an  extent  as  to  authorize  had  not  arisen.   Butterfield  v.  Caverly, 

a  judgment  for  costs  in  favor  of  the  6  Cush.  (Mass.)  275. 

plaintiff  where  nominal  damages  only  An  action  of  trespass  quare  clausum 

are  recovered.     Ostrora  v.  Potter,  104  fret^it  is  not  within  the  intention  of  the 

Mich.  115.  statute  limiting  the  amount  of  costs  to 
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justice,^  but  in  some  jurisdictions  a  certificate  that  real  estate 
was  at  issue  is  required.' 

Where  a  Tretpaaa  Was  Wilfal  and  KaUcioae  and  a  certificate  to  that 
eflFect  is  made,  it  is  in  some  jurisdictions  provided  that  the  plain- 
tiff may  recover  full  costs  notwithstanding  that  the  amount  of 
damages  recovered  is  insufficient  to  entitle  him  to  such  costs  in 
cases  where  costs  are  made  dependent  upon  recovery.* 

Where  an  Assault  and  Battery  is  fully  proved  and  a  certificate  to  that 
effect  is  given,  the  plaintiff  is  in  some  states  entitled  to  full  costs 
notwithstanding  that  the  damages  recovered  are  not  sufficient  to 
carry  full  costs  under  the  statute,*  and  in  other  states  there  may 
be  a  certificate  to  the  effect  that  less  damages  than  should  have 
been  given  have  been  awarded  by  the  jury.* 

c.  Double  OR  Treble  Costs.  —  Under  the  statutes  of  some 
states  double  or  treble  costs  may  be  awarded  for  special  classes  of 
trespasses  for  which  statutory  damages  may  be  recovered.* 

the  amount  of  damages  recovered  in  Definition  of  Wilfal  and  MalielonB. — 

cases  of  trespass  for  assault  and  battery.  Every  trespass  is   wilful,    within   the 

Williams  t/.  Perkins,  i  Port.  (Ala.)  471.  meaning  of  8  &  9  Wm.    III.,   c.    11, 

FaU  Costs  in  Trespass  to  Real  Estate.  —  where  the  defendant  has  notice  and  is 

\n  Massachusetts  it   has  been  provided  especially  forewarned  not  to  come  on 

by  statute  that  the  party  finally  prevail-  land,  and  every  trespass  is  malicious 

ing  in  an  action  of   trespass  on  real  where    the    intent    of    the    defendant 

estate  may  recover  full   costs  without  plainly   appears   to   be  to  harass  and 

regard  to  the  amount  of  damages,  if  distress  the  plaintiff.     3  Black.  Com. 

any,  recovered  in  the  action.     Sawyer  214. 

V,  Ryan,  13  Met.  (Mass.)  144.  4.  I    Hullock  on   Costs  (2d   ed.)  39; 

In  New  York  it  has  been  held  that  Hunt  v.  Leon,  3  Johns.  Cas.  (N.  Y.) 

where  the  plaintiff  in  an  action  of  tres-  140. 

pass  on  lands   recovers  judgment  he  6.  Galle  t/.  Lynch,  21  Ala.  579. 

may  be  allowed  costs.     Keiny  v.  Ingra-  6.  Morris  v.  Brush,  14  Johns.  (N.  Y.) 

ham,  66   Barb.  (N.   Y.)  250;  Utter  v,  328;  Bennet  v.  Rathbun,  17  Johns.  (N. 

Giflford,  (Supm.  Ct.  Gen.  T.)  25  How.  Y.)  37;  Benton  y.  Dale,  i  Cow.  (N.  Y.) 

Pr.  (N.  Y.)  289,  160;  Livingston  v,  Platner,  i  Cow.  (N. 

In  7V«««j<f^  an  action  of  trespass  for  Y.)  175;  Volk  v.  Youngs,  i  Cow. 
injury  to  land  is  not  within  the  pro-  (N.  Y.)  425;  Beekman  v.  Chalmers,  i 
visions  of  the  statute  limiting  the  Cow.  (N.  Y.)  584;  People  v.  Onondaga 
amount  of  costs  where  the  damages  do  C.  PL,  2  Wend.  (N.  Y.)  263. 
not  exceed  the  sum  of  five  dollars  in  Treble  Costs  —  Ifew  York.  —  The  find- 
actions  for  assaults  and  batteries  and  ing  must  be  on  a  count  expressly  on 
false  imprisonments.  Winters  v.  Mc-  the  statate  in  order  to  entitle  the  plain- 
Ghee.  3  Sneed  (Tenn.)  128.  tiff  to  treble  costs  in    an   action    for 

1.  Buiierfield  v,  Caverly,  6  Cush.  trespass  to  real  property  and  the  destruc- 
(Mas3.)  275;  Carpenter  v,  Britton,  61  tion  of  timber,  and  it  is  not  sufficient 
N.  H.  430;  Hubbell  v.  Rochester,  8  that  the  same  declaration  contains  both 
Cow.  (N.  Y.)  115;  Broiherton  z/.  Wright,  the  count  on  the  statute  and  a  general 
15.  Wend.  (N.  Y.)  237.  count.     Benton  ».  Dale,  i  Cow,  (N.  Y.) 

2.  Heims  v.  Ring,  ii  Allen  (Mass.)  160;  Livingston  v.  Platner,  1  Cow. 
353;  Bowers  v.  Taylor,  3  Del.  Co.  Rep.  (N.  Y.)  175. 

(Pa.)  334;  Wausau  Boom  Co.  V.  Plumer,  Conitmction  of  Expreaaion  "Doable 
49  Wis.  112.  Costs."  —  Where  by  statute  double  costs 
8.  Tower  v.  Wilson,  3  Cai.  (N.  Y.)  in  an  action  ^«^ir^r/atfJMm  are  allowed, 
174:  Fountain  v.  Baits,  i  Wheeler  and  there  is  nothing  to  qualify  the 
Crim.  (N.  Y.)  322;  Coleman  v.  Thorn-  phrase,  the  expression  should  be  con- 
son,  6  Pa.  Co.  Ct.  126;  Winger  v.  Rife,  strued  as  meaning  single  costs  and 
xoi  Pa.  St.  152.  an   addition  of  one   half.    Gilbert   r. 
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XTI  Cbixihal  FBOSECirTiOHS  FOB  TBE8FA88  —  1.  In  OeneraL  — 

The  purpose  of  this  section  is  to  deal  only  with  the  practice  and 
procedure  in  cases  of  criminal  prosecutions  for  trespass  as  involv- 
ing an  actual  breach  of  the  peace  or  as  tending  thereto,  cases  of 
assault  and  battery  and  malicious  mischief  having  been  dealt  with 
in  other  articles.  * 
2.  IndictmentB,  Informations,  and  Complaints  >- ^.  In  General. 

—  In  criminal  prosecutions  for  trespass  the  indictment,  informa- 
tion, or  complaint  is  to  be  framed  in  accordance  with  general 
principles.  Thus  the  general  rule  that  a  defendant  must  not  be 
charged  in  one  and  the  same  count  with  two  or  more  independent 
offenses  subject  to  different  penalties  must  be  followed  in  an 
indictment  for  trespass.* 

b.  Requisite  Allegations  —  (i)  /«  Genera/. —  In  accord- 
ance with  the  general  rules  that  an  indictment  or  information 
must  charge  all  the  facts  and  circumstances  which  constitute  the 
offense,  an  indictment  for  a  trespass  must  show  that  the  act  com- 
plained of  was  committed  under  such  circumstances  as  amount  to 
a  breach  of  the  public  peace  or  have  an  immediate  tendency  to 
provoke  it,  so  that  it  may  be  clearly  distinguished  from  a  trespass 
that  is  merely  actionable.* 

The  Words  "  Vi  at  Armis"  by  themselves  do  not  imply  force  suffi- 
cient to  support  an  indictment  for  trespass.* 

Where  the  Tretpaw  Consiited  in  the  Entry  of  a  House  or  Premises  it  should 

Kennedy,  22  Mich.  5;  Patchin  v.  Park-  after  having  been  warned  not  to  do  the 
hursi,  9  Wend.  (N.  Y.)  443.  act  complained  of,  indictable.    Watson 

1.  See  articles  Assault  and  Battery,     v.  State,  63  Ala.  19. 

vol.  2,  p.  835.  and  Malicious  Mischief,  3.  Slate  v.  Leathers.  31  Ark.  44;  State 

vol.  13,  p.  401.  V,  Walker,  10  Ired.  L.  (N.  Car.)  234; 

2.  Spears  v.  State,  24  Tex.  App.  537.  Rex  v.  Storr,  3  Burr.  1698;  Rex  v. 
See  also  in  general  article  Indictments,  Bake,  3  Burr.  1732;  Rex  v.  Wilson,  8 
Informations,  and  Complaints,  vol.  T.  R.  357.  See  also  in  general  article 
10,  p.  532.  Indictments,  Informations,  and  Com- 

Dupliolty  —  Cutting  and  Taking  Trees,  plaints,  vol.  lO)  p.  472. 

—  An  indictment  charging  that  a  tres  AUegation  of  Force.  —  Where  an  in- 
pass  was  committed  by  cutting  anjdtak-  dictment  alleges  that  the  defendants 
ing  trees  on  two  forty-acre  tracts,  which  with  force  and  arms  (the  formal  words 
were  on  different  sections  and  not  con-  used  in  civil  actions  of  trespass)  entered 
tiguous,  is  not  double  if  in  point  of  the  dwelling  of  a  named  person  unlaw- 
time  and  circumstance  the  cutting  was  fully,  and  unreasonably  searched  there, 
done  as  a  single  act,  nor  is  it  double  but  does  not  allege  that  they  entered 
because  a  cutting  and  carrying  is  h  with  force,  it  is  insufficient.  State 
charged  if  there  is  but  one  transaction,  v.  Leathers.  31  Ark.  44. 
notwithstanding  that  the  offense  under  Averment  tiiat  Defendants  Were  For- 
the  act  might  be  committed  by  wilfully  bidden  to  Enter.  —  It  is  not  requisite  to 
cutting,  or  wilfully  destroying,  or  wil-  aver  that  the  owner  did  at  any  time  for- 
fully  carrying  away  trees.  State  v,  bid  the  defendants  to  enter,  or  that  by 
Paul,  81  Iowa  596.  reason  of  the  number  of  the  defendants 

Venue  —  Alabama.  —  The  statement  or  by  the  force  manifested  he  was  put 

of  a  venue  or  place  of  committing  the  in  fear,  and  for  that  reason  failed  to 

trespass  is  not  necessary  in  an  indict-  forbid  said  entry.     State  v.  Austin,  121 

ment   under  Code  Ala.  1876,  ^§  4419*  N.  Car.  620. 

4420  (Crim.  Code  1896,  §  5606),  making  4.  Kilpairick  v.  People,  5  Den.  (N. 

an  entry  on  the  premises  of  another,  Y.)  277;  State  v.  Armdeld,  5  Ired.  L 
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be  charged  that  some  person  who  had  a  right  to  defend  the  pos- 
session or  be  provoked  at  its  invasion  was  in  the  house  or  prem- 
ises at  the  time  of  the  commission  of  the  trespass.* 

Where  the  Trespass  Was  the  Foroible  BemoTing  of  Personal  Property  it  is  nec- 
essary to  allege  that  the  prosecutor  was  iti  actual  possession  of 
the  property  at  the  time  it  was  taken ;  *  but  there  need  not  be  a 
specific  charge  that  the  taking  thereof  was  against  the  will  of  the 
prosecutor.' 

(2)  Statutory  Trespasses,  —  Where  an  indictment  for  trespass 
is  upon  a  statute  the  general  rules  relating  to  the  framing  of 
indictments  for  other  statutory  offenses  may  be  applied,  and  it  is 
sufficient  in  general  to  allege  the  trespass  in  the  terms  of  the 
act,'*  where  the  statute  describes  its  constituents;  but  the  indict- 

(N.  Car.)  207;  State  v.  Mills,  2  Dev.  L.  cral    article     Indictments,    Informa- 

(N.  Car.)  430;  Com.  v.  Israel,  4  Leigh  tions.  and  Complaints,  vol.  10,  p.  483* 

(Va.)  675.  Then  and  There.  —  Where  an  indict- 

1.  State  V.   Walker,   10  Ired.   L.  (N.  men t  for  a  statutory  trespass  stated  the 

Car.)  234;  Slate  v.   Fort,  4  Dev.  &  B.  offense  in  the  language  of  the  statute 

L.  (N.  Car.)  192;  Stale  v.  Love,  2  Dev.  which  created  it,  it  was  held  sufficient 

&  B.  L.  (N.  Car.)  267;  State  z/.  Mills.  2  though  it  did  not  contain    the   words 

Dev.  L.  (N.  Car.)  420.  *'  then  and  there.'*     Mettler  v.  People, 

3.  Stale  V.  Armfield,  5  Ired.  L.  (N.  36  III.  App.  324,  reversed  \n  135  III.  4x0, 
Car.)  207;  State  v.  Mills,  2  Dev.  L.  (N.  but  not  on  this  point.  See  also  State 
Car.)  420.  V.  Blackwell,  3  Ind.  529. 

Snfflciency  of  Allegation.  —  In  State  v.  Indefinite  Allegations  as  to  Time.  —  In 

Mills,  2  Dev.  L.  (N.  Car.) 420,  an  indict-  Arkansas  an  indictment,  under  an  act 

ment,  without  an  allegation  of  actual  to  protect    enclosures    from  trespass, 

possession,   was  held  sufficient  which  which  charges  the  offense  in  the  very 

charged  the  lawful   possession  of  the  words  of  the  statute,  but  does  not  state 

prosecutor,  and  after  so  charging  went  defininitely  the  day  on  which  the  tres- 

on    to    charge     that     the    defendants  pass  was  committed,  but  merely  that 

*•  with   a  strong   hand,     ♦    ♦    »    un-  it   was  committed  **  on   or   about  "  a 

lawfully,   violently,    forcibly,   and    in-  named  day,  is  sufficient,  and  the  words 

juriously  did   seize,   arrest,   and   take  "  or  about  *'  may  be  regarded  as  sur- 

from  "  the  prosecutor  the  named  prop-  plusage.     State  v.  Hoover,  31  Ark.  676. 

eriy.  Averment  of  Damage.  —  Under  a  stat- 

8.  State  V,  Armfield,  5  Ired.  L.  (N.  ute  providing  that  a  person  committing 
Car.)  207,  holding  that  an  averment  a  trespass  on  school  lands  may  be  fined 
that  the  defendants  took  a  slave  un-  in  a  sum  not  less  than  double  the 
lawfully  forcibly,  and  resolutely  and  amount  of  damage  proved  to  have 
with  a  strong  hand  from  and  out  of  the  been  committed  and  not  exceeding  one 
possession  of  the  prosecutor  then  and  thousand  dollarsand  may  be  imprisoned 
there  being  personally  present  and  for-  in  addition,  an  information  must  allege 
bidding  the  same,  is  sufficient  without  what  amount  of  damage  was  corn- 
stating  in  totidem  vetbis  that  the  taking  milted,  as  without  such  an  averment 
'*  was  against  his  will.'*  no  proof  of  damage  can  be  admitted 

4.  Mays  v.  State,  89  Ala.  37;  Watson  and  no  fine  inflicted.  An  information 
V.  State,  63  Ala.  19;  State  v.  Hoover,  in  such  case  is  not  sufficient  where  il 
31  Ark.  676;  Mettler  v.  People,  135  111.  merely  charges  the  offense  in  the  words 
410;  Winlock  V.  Slate,  121  Ind.  -531;  of  the  statute.  State  w.  Grewell,  19 
State  V.  Allisbach,  69  Ind.  50;  Maskill  Kan.  189. 

V.  State,  8  Blackf.  (Ind.)  299;  State  v.        Bemoving  Property  from  Land. —  Under 

Bl.ikesley,    39    Kan.    152;    People    v,  a  statute   providing  that  any  person 

O'Brien,  60  Mich.  8;  People  v.  Farrell.  rutting  or  removing  from  any  land  be- 

(Supm.  Ct.  Gen.  T.)  8  N    V.  Supp.  230;  longing  to  another,  without  license  so  to 

State  V,  Bullard,  72  N.  Car.  445;  State  do  from  competent  authority,  any  trees, 

V.  Stalls,  37  Tex.  440.    And  see  in  gen-  sione,  timber,  or  other  valuable  article, 
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ment  must  contain  all  the  essential  ingredients  of  the  offense 
intended  to  be  charged,  stated  with  certainty,  unless  there  be  a 
statutory  form  directing  otherwise.* 

A  Complaint  or  AAdavit  which  is  to  be  the  basis  of  a  warrant  for  the 
arrest  of  one  charged  with  committing  criminal  trespass  must 
contain  allegations  which  are  sufficient  in  substance  to  meet  the 
statutory  provisions,  and  must  set  forth  every  substantial  matter 
with  the  certainty  which  is  required  in  an  indictment.' 

shall  be  deemed  guilty  of  trespass,  it  is  a  statute  making  the  act  complained  of 
necessary  that  the  indictment  should  criminal  when  done '*  without  a  license 
show  that  the  property  removed  was  a  so  to  do  from  competent  authority." 
part  of  the  realty;  thus,  where  the  arti-  State  v.  Marlett.  26  Ind.  iq8. 
cle  removed  was  gravel,  it  should  be  Ayermont  that  Timbor  Was  Standing  or 
averred  that  the  gravel  was  in  place  or  Growing. —  Where  a  statute  was  di- 
constituted  a  part  of  the  land,  in  order  rected  against  the  cutting  and  destroy- 
that  it  should  be  plain  that  it  was  not  ing  of  timber  from  the  land  of  another 
a  pile  of  gravel  hauled  from  other  lands  when  it  was  standing  or  growing,  an 
and  placed  there  for  sale,  in  which  allegation  that  the  defendant  had  taken 
case  it  would  simply  be  personal  prop-  the  timber  was  held  sufficiently  to  in- 
erty  and  there  would  be  no  offense  un-  dicate  that  the  timber  was  standing  or 
der  the  statute.  Bates  v.  State,  31  Ind.  growing  within  the  meaning  of  the 
72.  See  also  State  v,  Allisbach,  69  statute.  Boarman  e^.  State,  66  Ark.  65. 
Ind.  50.  Avorment  as  to  Ownership.  —  In  Com. 

Under  a  statute  making  it  a  criminal  v,  Israel,  4  Leigh  (Va.)  675,  it  was  held 
trespass  for  any  person  unlawfully  to  that  an  indictment  under  Acts  Va. 
go  upon  the  lands  of  another  and  un-  1822-1823,  c.  34,  §  i,  should  allege  that 
lawfully  to  pull  off  and  carry  away  corn  the  property  taken  away  was  the  prop- 
growing  on  the  stalk,  it  is  not  sufficient  erty  of  another. 

to  allege  that  the  defendant  removed  Indietmont  for  Bomoving  Baili   from 

corn  '*  attached  to  the  realty,"  but  the  Fonoe.  —  Under  a  statute  providing  that 

corn  should  be  alleged  as  **  growing  on  any  person  shall  be  deemed  guilty  of  a 

thestalk."    Johnson  v.  State,  68  Ind. 43.  criminal  trespass  who  without  license 

In  an  indictment  for  unlawfully  cut-  cuts  down  or  removes  from  any  lands 

ting  timber  on  land  belonging  to  the  of  another  any   trees,   etc.,    it  is  not 

United  States,  under  a  statute  enact-  sufficient  to  allege  that  the  defendant 

ing  that  every  person  who  shall  "  cut  unlawfully  removed  rails  from  a  fence 

down  "  any  timber  trees  shall  be  liable  standing  upon  such  lands,  because  re- 

to  conviction,    it    is   not  sufficient  lo  moving  the  rails  from  the  fence  does 

allege  that  the  defendant  "  cut  "  a  tim-  not  fairly  mean  that  they  were  removed 

ber  tree.     Maskill  v.  State,  8  Blackf.  from  the  land  according  to  the  statute, 

(Ind.)  299.  and    the    indictment    might    be   true, 

Bemoyal   of   Ico.  —  Under  a  statute  yet  no  punishable  offense  committed, 

making  it  a  criminal  trespass  to  cut  Stribbling  v.  State,  56  Ind.  79. 

and  take  from  the  land  of  another  prop-  3.  Vandever  v.  State,  i  Marv.  (Del.) 

erty  belonging  to  the  owner  thereof,  an  209;    Satilla    Mfg.    Co.    v,  Cason,   q8 

indictment  was  held  good  that  charged  Ga.  14;  Squires  v.  State,  59  Ind.  261. 

the  removal  of  ice  from  the   property  SniHoient  Affidavit.  —  An  affidavit  that 

of  the  owner  of  the  land  on  which  it  on  a  day  stated  the  defendant  '*  did 

was  frozen,  though  it  did  not  appear  commit  a  trespass  on  the  lands,  what  is 

by  the  indictment  whether  the  ice  was  known  as  the  Porter  tract,  now  under 

taken  from  a  running  stream  or  from  lease  to  the  defendant  (deponent),  after 

a  natural  or  artificial  pond.     State  v.  notice,"  sufficiently  designates  that  the 

Potimeyer,  30  Ind.  287.  offense  charged   was  that   created   by 

1.  Mays  V.  State,  89  Ala.  37.  Gen.  Stat.  S.  Car.,  §  2507  (Crim.  Stat. 

Boffioient  ATormentB. — An  averment  1893,  g  176).    providing    that  "every 

that  an  act  of  trespass  was  done  with*  entry   on   the   inclosed   or   uninclosed 

out  the  consent  or  permission  of  the  land  of  another  after  notice  from  the 

owner    or    his    agent  is  very  clearly  owner  or  tenant  prohibiting  the  same 

within  the  meaning  of  the  language  of  shall  be  deemed  a  misdemeanor,'*  al« 
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WilfnlneBs  of  Act.  — Where  the  act  of  trespass  is  made  indictable 
when  committed  wilfully  it  is  necessary  to  allege  that  the  act  was 
committed  wilfully.* 

lUagftUty  of  Aot.  —  Where  the  alleged  act  is  a  criminal  trespass 
only  when  done  unlawfully  it  is  requisite  to  allege  that  it  was  so 
done.* 

Hegatiying  Exoeptions.  —  Where  the  statute  denounces  only  acts 
done  under  particular  conditions  or  between  certain  dates,  the 
exceptions  and  provisos  in  the  statute  constitute  a  material  part 
of  its  descriptive  ingredients,  and  it  is  requisite  to  negative  the 
exceptions.* 

Description  of  Snbject-matter  of  Trespass.  —  In  prosecutions  for  crim- 
inal trespasses  upon  lands,  it  is  not  necessary,  as  a  general  rule,  to 
adopt  great  strictness  in  describing  the  land,  but  there  must  be 
some  description,  which  should  be  sufficiently  definite  to  enable 
the  accused  to  know  the  precise  charge  that  he  is  called  upon  to 
meet.*  It  has  been  held,  however,  that  where,  in  addition  to  punish- 
though  it  does  not  set  forth  in  terms  lawfully*'  went  upon  the  lands"  was 
the  specific  offense  with  which  the  de-  miterially  defective, 
fendant  is  charged.  State  v.  Hallback,  3.  See  article  Indictments,  Inporma- 
40  S.  Car.  298.  Compare  State  v.  Mays,  tions,  and  Complaints,  vol.  10,  p.  483. 
34  S.  Car.  T91.  Trespass    by    Cattle  —  Alabama.  —  In 

Setting  Oat  Offense  in  Warrant.  —  A  an  indictment  for  a  trespass  by  cattle 
warrant  to  arrest  a  party  charged  with  under  a  statute  making  such  trespass 
committing  a  trespass  need  not  neces-  criminal  when  committed  during  a 
sariiy  set  out  the  offense,  though  il  is  period  of  tims  other  than  that  specified 
usually  recited  and  made  a  part  of  the  and  when  there  is  a  growing  or  oai- 
warrant.  State  v.  Hallback,  40  S.  Car.  standing  crop  on  the  land,  it  is  neces- 
398.     See  article  Warrants.  sary  to  show  that  the  defendant  is  not 

1.  Vandever  v.  State,  i  Marv.  (Del.)  within  the  exceptions.  Mays  v.  State, 
209,    holding     that     in    a     complaint     89  Ala.  37. 

before  a  justice  under  a  Delaware  \d^^  Kegativing  License  to  Enter  Land. — 

making  the  wilful  trespass   upon  the  Under  a  statute  making  it  indictable  to 

ways,  lands,  or  premises  of   another  enter  upon  land  of  another  after  being 

after     being     warned     an     indictable  forbidden  to  do  so  and  without  a  license 

offense,  the     omission    of     the    word  therefor  from  a  justice  of  the  peace.it 

"  wilful"  was  fatal.     See  also  Com.  v.  is  necessary  thai  a  bill  of  indictment 

Israel,  4  Leigh  (Va.)  675.  should  negative  the  license.     State  v. 

Knowledge  of  Defendant.  —  In  State  v.  Bultard,  72  N.  Car.  445. 

Stalls,  37  Tex.  440,  it  was  held  that  in  4.  Watson  v.  State,  63  Ala.  19;  Boar- 

an  indictment  under  an  act  which  ex-  man  v.   State,  66  Ark.  65;  Mettler  v, 

cepted  acts  of  ignorant  trespass,  it  must  People,   135   111.  410;  State  v.   Burns, 

be    alleged    that    the    act    was    done  123  Ind.  427;  Winlock  v.  Stale,  I2X  Ind. 

*•  knowingly,*'  and  that  an  allegation  531;    Stale   v,   French,    120   Ind.   229; 

that  it  was  done  "  unlawfully  "  is  not  Slate  v.  Smith,  7  Ind.  App.  166;  State 

sufficient.     See  also  State  v.  Arnold,  39  v.  Murphy,  7  Ind.  App.  44. 

Tex.  74;  Spears  v.  State,  24  Tex.  App.  Ayerment  as  to  Ocenpation  of  Land.  — 

537.  In  Indiana  \i\5  not  necessary,  inacrimi- 

2.  State  V,  Scott,  68  Ind.  267,  holding  nal  prosecution  for  an  unlawful  entry 
that  where  a  statute  provided  that  un-  upon  land  after  being  forbidden  so  to 
lawfully  going  upon  the  lands  of  an-  do  by  the  owner  or  occupant  or  his 
other  and  there  unlawfully  pulling  agent  or  servant,  to  allege  that  the 
fruit  from  a  tree  the  property  of  an-  premises  upon  which  the  defendant 
other  should  constitute  an  indictable  entered  were  occupied  by  or  in  the  pos- 
trespass,  an  affidavit  and  information  session  of  the  alleged  owner,  notwith' 
failing  to  aver  that  the  defendant  un-  standing  the  fact  that  in  a  civil  actioa 
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ing  the  trespass,  restitution  of  the  land  upon  which  the  trespass  has 
been  committed  may  be  ordered  by  the  court,  the  indictment 
must  contain  a  particular  description  sufficient,  at  the  least,  to 
identify  what  is  to  be  restored.  * 

c.  Indorsement  of  Prosecutor  or  Witnesses.  —  In  some 
states,  in  order  to  discourage  frivolous  prosecutions  for  trespass, 
it  is  required  by  statute  that  the  name  of  the  prosecutor  shall  be 
indorsed  upon  the  indictment  for  trespass  to  the  person  or  to  prop- 
erty where  it  is  upon  the  information  of  a  person  injured  by  the 
alleged  trespass,*  and  that  where  the  indictment  is  found  upon 
the  testimony  of  a  witness  not  injured  by  the  trespass,  a  state- 
ment to  that  effect  should  be  made.' 

3.  Plea.  —  The  plea  to  an  indictment  in  a  criminal  prosecution 
for  trespass  presents  no  special  considerations.* 

4.  Instructions.  —  The  general  rules  with  respect  to  instructions 
should  be  followed;  thus,  where  a  requested  instruction  is  correct 
and  applicable  to  the  evidence,  it  should  be  given,*  but  it  is  not 

for  the  trespass  the  right  to  the  posses-  founded  on  the  testimony  of  some  wit- 

sioD  of  the  land  by  the  plaintiff  is  a  nesses  other  than  the  party  injured  be 

material  allegation.  Beggs  v.  State,  122  made  at  the  end  of  the  indictment  and 

Ind.  54.  signed  by  the  attorney  for  the  state. 

BniHeienoy  of  DMoription.  —  An  indict-  State  v.  Scott,  25  Ark.  107. 

ment  staling  that   the  act  of  trespass  Where  the  Party  Ixgnred  Is  an  Infant  or 

was    committed    on    land    **  belong  a  Karried  Woman  the  spirit  and  purpose 

ing  to'*  or  *'  the  land  of  "  a  particular  of  the  statutes  are  belter  accomplished 

estate  or  named  person  is,  as  a  rule,  by  permitting  the  indorsement  of  the 

sufficient.     Boarman  v.  State,  66  Ark.  name  of  the  father  or  husband  as  prose- 

65;  Johnson  v.  Slate,  68  Ind.  43;  New-  cuior.     Stale  v.  Harrison,  rg  Ark.  565. 

land  z^.  State,  30  Ind.  Ill;  State  t'.  Paul,  4.  See    article     Arraignment    and 

81  Iowa  596.  Plea  in  Criminal  Cases,  vol.  2,  p.  770 

1.  Winlock  V.  State,  121  Ind.  531.  f/  sf^, 

S.  State  V.  Brown,  10  Ark.  104;  State  Speoial  Flea   in   Bar.  —  In  Indiana  a 

V,    Harrison,    19    Ark.    565;    Slate    v.  plea  which  in  no  way  controverts  the 

Scott,  25  Ark.  107;  State  v,  Roberts,  11  averments  of  an  affidavit  charging  that 

Mo.  510.  the  defendant  unlawfully  entered  upoii 

Tratpaaa  on  School  Lands.  —  Where  the  inclosed  lands  after  having  been  for- 

prosecution  is  for  trespass  upon  public  bidden  so  to  do  by  the  lawful  occupant 

property  belonging  to  the  state,  such  thereof,  but  which  specifically  denies 

as  school  lands,  there  is  no  just  ground  that  at  the  time  of  the  alleged  entry  the 

for  any  suspicion  that  improper  private  lands  entered   upon  did  belong  to  the 

feelings  may  prompt  the  prosecution;  person  named  in  the  affidavit,  and  as- 

accordinglv,  indorsement  by  the  state  sens  an  ownership  in  fee  by  another 

on  an  indictment  for  a  trespass  on  pub-  person,  is  insufficient,    because   while 

lie  property  is  unnecessary.     State  v.  the   latter  person  may   be   the  owner 

Brown,  10  Ark.  104;  State  v,  Roberts,  of  the  fee,  ii  may  be  fairly  inferred  from 

II  Mo.  510.  the  affidavit  and  answer  that  the  one 

3.  Snffieient  Compliance  with  Statnto.  named   in   the   affidavit  was  a  tenant 

—  An  indorsement   on   an   indictment  lawfully   in    possession   of    the   lands 

si(2:ned  by  the  prosecuting  attorney  that  wrongfully   entered    upon    under   the 

**  this  indictment  is  fpund  on  the  tes-  lease;  and  if  so  it  was  proper  to  charge 

timony  of  W.  G.  Scott,  persons  whose  that  the  entry  was  made  upon  his  land, 

property  was   not  injured,"  was  held  and  it  was  no  defense  to  answer  that 

substantially  and  sufficiently  to  comply  the  other  party  was  the  owner  of  the 

with  a  statute  requiring  that  the  name  fee      State  v.  Burns,  123  Ind.  427. 

of  the  prosecutor  must  be  indorsed  and  6.  Mettler  v.    People,    135    111.    410; 

^hatastatement  that  the  indictment  was  State  v,  Durham,  121  N.  Car.  546;  State 
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necessary  to  respond  in  the  very  words  of  an  instruction  prayed 
for,  and  it  is  sufficient  to  meet  substantially  the  questions  of  law 
and  put  the  matter  of  fact  directly  to  the  jury.*  The  charge, 
however,  should  not  invade  the  province  of  the  jury  •  nor  be 
misleading.' 

DLrMting  Verdiot  of  AoqnittaL  —  Where  several  persons  are  jointly 
indicted  for  a  trespass  the  court  has  a  general  discretion  to  direct 
the  jury  to  find  some  of  the  defendants  not  guilty  before  pro- 
ceeding with  the  case  as  against  the  others.* 

6.  Verdict.  —  The  general  rules  respecting  verdicts  in  other 
criminal  cases  should  be  applied  to  prosecutions  for  criminal 
trespass.* 

V,  Childs,  T19  N.  Car.  858.     See  in  gen-  the  testimony  of  a  state's  witness,  used 

eral  article  Instructions,    vol.   11,  p.  language  to  the  eflfect  that  the  witness 

313.  was  "  an  accomplice  with  the  defend- 

Special  Charge  Aiked  and  Beftisad.  —  ant,"  as  it  was  equivalent  to  lelling  the 

Where  a  charge  which  is  asked  and  re-  jury  that  the  defendant  was  criminally 

fused  is  substantially  embraced  in  the  connected  with  the  trespass  charged, 

court's  charge,  or  where   it  does   not  8.  Misleading     Initraction.   —  In     a 

state  the  law,  there  is  no  error  in  re-  prosecution   for  a    statutory   trespass 

fusing  it.     Clark  v.  State,  23  Tex.  App.  for  entry  on  the  land  ox  another  after 

360.  warning,  the  court   charged   the  jury 

DeAnitlon  of  Legal  Term.  —  Where  the  that  the  *'  defendant  had  a  right  to  go 

court  on  the  trial  of  a  criminal  prose-  on  the  premises,  as  any  one  has  to  go 

cution  for  trespass  in  defacing  a  public  on   the   land  of  another.      But   these 

building  omits  in  its  charge  to  the  jury  things  are  put  at   an  end   when   the 

to   explain   the  meaning  of   the  word  owner  or  possessor  of  lands  warns  him 

"  wilful."  when  it  should   do  so,  but  not    to  do  so."     It   was  held  thai  al- 

the  charge  is  not  excepted  to,  nor  does  though  such  a  charge  asserts  a  correct 

the  defendant  ask  an  instruction  sup-  legal  proposition  when  applied  to  facts 

plying  the  matter  omitted,  the  error  is  that  are  pertinent  to  it,  yet  when  it  is 

not  reviewable.  Clark  v.  State,  23  Tex.  not  applicable  to  the   testimony,  it  is 

App.  260.  erroneous,  because  it  may  mislead  the 

1.  State  tf,  Hinson,  83  N.  Car.  640,  jury.  Goldsmith  v.  State,  86  Ala.  55. 
holding  that  In  a  prosecution  for  forci-  See  also  Maddox  v.  State,  122  Ala.  no. 
ble  trespass  it  was  not  erroneous  to  re-  4.  State  v.  Bogue,  9  Ired.  L.  (N. 
fuse  to  instruct  that  before  the  defend-  Car.)  360.  holding  that  the  matter  is 
ant  could  be  found  guilty  (he  jury  must  entirely  in  the  judge's  discretion,  but 
find  that  he  entered  with  a  stiong  hand  that  the  practice  is  rare  except  in  cases 
accompanied  with  a  display  of  weapons  where  there  is  noevidence  against  a  part 
or  other  force,  where  the  charge  given  of  the  defendants,  or  where  the  court  is 
was  that  there  must  be  a  sufficient  dis-  satisfied  that  the  parties  are  made  de- 
play  of  force  to  intimidate  or  such  as  fendants  to  prevent  their  being  exam- 
was  calculated  to  produce  a  breach  of  ined  in  the  case.  See  also  aiticle 
the  peace.  Directing  Verdict,  vol.  6,  pp.  689,  690. 

Enumeration  of  Ingredients  of  Offense.  6.  See  article  Verdicts. 

—  A  charge  is  proper  in  an  indictment  Statement   as    to   Amount  of  Fine.  — 

for  trespass  where  it  enumerates  the  Under  a  statute  making  it  a  criminal 

acts  and  conduct  constituting  all  the  trespass  to  enter  upon  inclosed  or  unin- 

essentials  of  the  offense  and  instructs  closed  lands  of  another  when  forbidden 

the  jury  that  if  these  be  established  by  so  to  do  by  the  owner,  and  providing 

proof  they  are  sufficient  to  authorize  that   upon   conviction   the  jury   must 

a  conclusion  that  the  trespass  was  wil-  state  in  the  verdict  the  amount  of  the 

ful.     Cox  V,  State,  105  Ga.  610.  fine  and  punishment  to  be  inflicted,  a 

S.  Spears  v.  State,  24  Tex.  App.  537,  verdict  that  "  we,  the  jury,  find  the 
holding  improper,  on  an  indictment  for  defendant  guilty  and  assess  her  pun- 
trespass  in  cutting  and  destroying  ishment  at  the  sum  of  five  dollars" 
fences,  a  charge  which,  in  relation  to  was  held  sufficient  notwithstanding  the 
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VariuiM.  —  Where  an  indictment  for  forcible  trespass  properly 
alleges  that  some  person  who  had  the  right  to  defend  the  pos- 
session or  be  provoked  at  its  invasion  was  present  at  the  com- 
mission of  the  trespass,  but  the  verdict  finds  that  such  person 
was  not  there,  but  was  absent  and  did  not  return  until  after  the 
violence  was  committed,  the  variance  is  fatal.  ^ 

word  "  punishment"  was  used  in  the  this  the  defendant  was  not  substantially 

verdict  instead  of  '*  fine/*  because  the  prejudiced.  Beggs  v.  State,  122  Ind.  54. 
jury  manifesiiy  used  the  word  '*  pun-        1.  State    v.     Walker,    10     Ired.     L. 

isbment"  as  equivalent  to**  fine'*  to  (N.  Car.)  234;  State  v.  Smith,  a  Ired. 

indicate  the  amount  assessed,  and  in  L.  (N.  Car.)  127. 
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CROSS-REF£RENCES. 

See   in   general  articles    TRESPASS,  ante,  p.  780;    TRESPASS 

ON  THE  CASE,  post,  p.  901. 
As  to  Injuries  to  Animals  Trespassing  on  Railrocui  Lands,  see  article 

RAILROADS,  vol.  17,  p.  546. 
For  Matters  of  Substantive  Law  and  Evidence,  see  the  title  ANIMALS^ 

2  American  and  English  Encyclop>edia  of  Law  341. 
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I  Civil  Bexedies  fob  Ihjttbies  bt  Ahimals  —  1.  Form  of 
Action  —  a.  Animals  Fer^e  NAiURiE.  —  The  common-law  rem- 
edy of  a  person  injured  by  animals /<?r^  naturce  that  are  turned 
out  or  permitted  to  be  at  large  or  encouraged  to  do  mischief  is 
an  action  of  trespass.^ 

b.  Animals  MANSUETiE  NATURiE —  (i)  In  General.  —Where 
domestic  animals,  such  as  horses,  oxen,  sheep,  swine,  and  the 
like,  escape  from  their  owner's  or  keeper's  premises  and  injure 
the  land  or  crops  of  another  •  or  enter  the  close  of  the  latter  and 
by  an  act  of  violence  injure  his  animals,'  the  injury  is  regarded 
as  immediate  upon  the  act  of  the  cattle,  and  the  common-law 
form  of  action  must  be  quare  clausum  /regit. ^ 

Where  Vioions  Charaeter  Is  Known.  —  Where  injury  to  the  person  Of 

to  personal  property  is  caused  by  a  domestic  animal,  not  naturally 
mischievous  or  vicious,  but  known  by  its  owner  or  keeper  to 
be  viciously  and  mischievously  inclined,  case  is  the  appropriate 
remedy  at  common  law.* 

(2)  Dogs.  —  Where  injuries  are  committed  by  dogs  the 
common-law  remedy  is  case  and  not  trespass,  unless  the  acts 
are  procured  or  occasioned  by  the  dogs*  owners  or  keepers;  •  but 
in  some  jurisdictions  a  remedy  by  trespass  instead  of  case  is  pro- 
vided by  statute.'' 

c.  Diseased  Animals.  —  At  Common  Law,  where  animals  com- 
municate some  contagious  or  infectious  disease  to  another  per- 
son's stock  while  trespassing  on  his  land,  the  remedy  is  in 
trespass,®  or  case  may  be  brought  if  diseased  animals  are  kept 

1.  Beckvvilh  v.  Shordike,  4  Burr,  v.  Reeve,  23  Kan.  627;  Keith  v.  Tii- 
2092;  Leame  v.  Bray,  3  East  595;  Dilrs  ford,  12  Neb.  271;  Stewarts'.  Benninger, 
V.  Kinney,  15  N.  J.  L.  130.  138   Pa.  St.  437;  Mitchell  v.  Wolf,  46 

2.  Bonner  r.   De  Loach,  78  Ga.  50;  Pa.  St.  147. 

Wagner  v.  Bissell,  3  Iowa  396;  Decker  A    party   injured   by  a  continuous 

V,  Gammon,  44  Me.  322;   Mclntire  v.  trespass  by   cattle  cannot  resort  to  a 

Plaisted,  57   N.  H.  606;   Van   Leuven  special   remedy  in   the  nature  of  dis- 

V,  Lyke,  i  N.  Y.  515;  Dolph  v,  Ferris,  tress  provided  by  statute  as  to  some  of 

7  W.  &  S.  (Pa.)  367;  Henly  v,  Neal,  3  the  cattle  and  also  maintain   another 

Humph.  (Tenn.)  551.  remedy  as  to  the   rest  of  the  cattle. 

8.  Dolph  V,  Ferris,  7  W.  &  S.  (Pa.)  De  La  Guerra  r/.  Newhall,  53  Cal.  141. 

367.  6.  Stumps    V,    Kelley,    23   111.    140; 

4.  Blstresa  Damage  Feasant.  —  At  Com-  Decker  v.  Gammon,  44  Me.  322;  Good- 
man Law^  one  injured  by  cattle  tres-  man  v.  Gay,  15  Pa.  St.  188;  Cockfield 
passing  may  distrain  them  while  in  the  v,  Singletary,  15  Rich.  L.  (S.  Car.)  240; 
act  of  doing  the  damage  and  hold  them  Adams  v.  Hall,  2  Vt.  9. 
for  satisfaction  of  the  damage,  or  may  6.  Dilts  v.  Kinney,  15  N.  J.  L.  130; 
resort  10  his  remedy  by  action.  Bon-  Adams  %:  Hall,  2  Vt.  9:  Cockfield  v, 
ner  v.  De  Loach,  78  Ga.  50;  Wagner  v.  Singletary,  15  Rich.  L.  (S.  Car.)  240. 
Bissell,  3  Iowa  396;  Stewart  v.  Ben-  7.  Smiths.  Montgomery,  52  Me.  178; 
ninger.  138  Pa.  St.  437;  Mitchell  v.  Fairfield  v.  Burl,  11  Pick.  (Mass.)  244; 
Wolf,  46  Pa.  St.  147.  Fairchiid  v.  Rich,  68  Vt.  203;  Adams 

By   Statute  in   some    states    special  v.  Hall,  2  Vt.  9. 

remedies  in  the  nature  of  distraint  are  8.  Barnum  v,  Vandusen,   16  Conn, 

given,  which,  however,  do  not  destroy  200,  in  which  case  trespassing  sheep 

the  common-law   remedy   by    action,  infected  the  plaintiff's  sheep  with  ao 

Triscony  v,  Brandenstein,  66  Cal.  514;  incurable  and  fatal  disease  called  hoof 

Bonner  v.  De  Loach,  78  Ga,  50;  Prather  distemper. 

887  Volume  XXI. 


CivU  lUiiMdlM  for       T RES  PA  SSING  A  NIATALS.    I^Jnriat  by  AniouJi. 

negligently  while  their  condition  is  known  to  the  person  having 
control  of  them.^ 

2.  Jnrisdiotion  and  Venne.  —  General  principles  respecting  the 
jurisdiction  of  courts  and  the  venue  of  actions  must  be  followed 
where  it  is  sought  to  recover  for  injuries  caused  by  trespassing, 
vicious,  or  diseased  animals.' 

3,  Parties  —  a.  Plaintiff.  —  In  actions  for  injuries  to  crops 
by  trespassing  animals  the  party  plaintiff  should  be  the  per- 
son in  either  actual  or  constructive  possession,  at  the  time  of 
the  alleged  act,  of  the  lands  or  crops  that  are  the  subject  of  the 
trespass.  • 

b.  Defendant.  —  The  person  having  at  the  time  of  the  injury 
possession  and  control  of  the  animals  doing  the  act  complained 
of  is  the  proper  party  defendant* 

1.  Fisher  v.  Clark,  41  Barb.  (N.  Y.)  be  brought  in  the  court  upon  which  the 

329.      And    see    generally    the     title  statutes  confer  jurisdiction.     Evans  v. 

Animals^   2  Am.  and   Eng.  Encyc.  of  Adams,  21  Kan.  119. 

Law  380,   and    the    references    there  Extraterritorial  Jiuisdiction.  —  In  ac- 

given.  cordance   with   the   general   rule  that 

Bight  Independent  of  Statute.  —  Where  actions  to  recover  statutory  damages 

a  petition  alleged  that  cattle  owned  by  cannot  be  maintained  under  state  laws 

the  defendants  were   infected   with  a  where  the  cause  of  action  arises  in  a 

disease  known  as  *'  Texas  fever,"  so  foreign  state  unless  the  state  where  it 

that  if  brought  into  proximity  to  native  arises  hks  a  similar  law,  it  has  been 

cattle  or  upon  the  pastures  thereof  the  held    that    a    person    bitten    in    New 

disease  would   be  liable  to  communi-  Hampshire  by  a  dog  which  is  kept  in 

cation,  and  that  the  defendant  knew  Massachusettscannot  recover  statutory 

this   fact    and    with   such    knowledge  damages  therefor  in  Massachusetts  un* 

brought  infected  cattle  into  the  state  der  the  statutes  of  that  state,  the  in- 

and   permitted   them   to  run  at  large  jury  not   being  subject  to  action    or 

upon  the  range  used  by  the  plaintiff's  indictment  by  the  laws  of  New  Hamp- 

cattle,  whereby  the  latter  became  in-  shire.     Le  Forest  v.  Tolman,  117  Mass. 

fected  and  many  of  them  died,  it  was  T09. 

held  that  the  facts   stated  constituted  Locality  of  Trespass.  —  In  Alabama^  in 

a  cause   of  action  without   aid    from  an  action  to  recover  a  statutory  penalty 

any  statutory  provisions.     Kemmish  v.  for  trespasses  committed  by  cattle,  it 

Bali,  30  Fed.  Rep.  759.  is  sufficient  to  describe  the  land  where 

CasOi  Kot  Debt,  Proper.  —  In  Illinois  the  trespass  was  committed  as  being  in 

the  statute  providing  that  if  any  per-  the  county  where  the  action  is  brought, 

son  shall  suffer  sheep  known  to  the  Jean  v.  Sandiford,  39  Ala.  317. 

owner  or  person  having  the  care   or  8.  Keith   v,   Tilford,    12    Neb.    271; 

possession  thereof  to  be  Affected  with  Sickles  v.  Gould,  (County  Ct.)  51  How. 

a  contagious  disease  to  run  at  large,  or  Pr.  (N.  Y.)  22. 

keep  them  in  any  place  where  other  Where  a  Karried  Woman  Bnes  for  in- 

creatures  can  have  access  to  them  or  juries  done  by  cattle  to  land  owned  by 

become  infected,  he  shall  be  liable  to  her,  the   husband   is   not  a  necessary 

pay  all  damages  caused  thereby  is  a  party   plaintiff,   though  his  joinder  is 

remedial  and  not  a  penal  action;    ac-  not  improper.     Atkinson  v,  Mott,  102 

cordingly,  case,  not  debt,  is  the  proper  Ind.  431. 

form  of  action.     Mount  v.  Hunter,  58  The  Nonjoinder  of  One  Interested  with 

111.  246.  the  Plaintiff  in  the  property  injured  as 

S.  See    generally   articles  Jurisdic-  a  party  plaintiff  is  not  fatal.     Wash- 

TION,  vol.  12,  p,  114;  Venue.  burn  v.  Case,  i  Wash.  Ter.  253. 

Iijnriat  Oansed  by  Diseased  Stodk. —  4.  Ozburn    v.   Adams,   70   111.   291; 

Statutory  actions  to  recover  damages  Ward  v.  Brown,  64  111.  307;  Rossell  v, 

for  injuries  caused  by  animals  having  Cottom,  31  Pa.  St.  525.     Compare  Bar- 

a  contagious  or  infectious  disease  must  num  v.  Vandusen,  16  Conn.  200. 
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c.  Joinder  of  Parties  Defendant — in  omieraL  —  In  appli- 
cation of  the  general  rule,  as  to  joinder  of  defendants  in  actions 
ex  delicto,  that  the  plaintiff  may  at  his  election  sue  any  one  of  the 
tortfeasors  separately  or  all  or  any  number  of  them  jointly,^  in 
cases  where  the  animals  doing  the  injury  were  owned  by  several 
persons,  all  or  only  a  part  of  such  owners  may  be  joined  as  par- 
ties defendant.* 

Ptnoni  GlAiming  Lien  on  IMMued  Cattle.  —  In  one  jurisdiction,  where 
parties  whose  cattle  have  been  infected  with  a  disease  by  other 
animals  have  a  lien  on  the  cattle  communicating  the  disease,  it  is 
permissible  under  the  code  to  join  as  defendants  in  an  action 
against  the  owner  of  the  cattle  all  those  who  have  also  suffered 
loss  from  the  same  cause  and  who  also  claim  a  lien  on  the  cattle.' 

4.  Joinder  of  Connts  and  Causes  of  Action  —  a.  In  General.  — 
The  usual  rules  as  to  the  joinder  of  distinct  causes  of  action  pre- 
vail in  actions  to  recover  for  injuries  inflicted  by  animals.^ 

1.  See  article  Parties  to  Actions,  longing  to  different  owners  or  keepers, 
vol.  15,  p.  557.  the  persons  injured  may  have  a  joint 

2.  Ozburn  v,  Adams,  70  111.  291*,  action  against  the  diflferent  owners  or 
Brady  v.  Ball.  14  Ind.  317;  Jack  r.  keepers  of  such  dogs  and  may  recover 
Hudnall,  25  Ohio  St.  255;  Adams  v,  damages  and  costs  against  all.  Fair- 
Hall.  2  Vt.  9.  child  V,    Rich,   68  Vt.   202;    Rowe  v, 

Fenoni  Owning  Stock  in  Seyenltylnit  Bird,  48  Vt.  578;  Remele  v,  Donahue. 

Keeping  It  in  Common  under  their  joint  54  Vt.  555. 

control  upon  land  in  their  occupation  In   Ohio^  under  a  statute  providing 

may  properly  be  joined  as  defendants  that  if  any  dog  or  dogs  kept  by  two 

in  an  action  to  recover  damages  for  in-  or  more  persons  fhall  kill  sheep,  the 

juries  done  by  such  stock.    Ozburn  v.  owners  or  keepers  of  such  dog  or  dogs 

Adams,  70  111.  291;  Jack  v.  Hudnall,  25  shall  be  jointly  liable  to  the  owners  of 

Ohio  St.  255.  the  sheep  for  all  damages  done  by  such 

Where  the  Animals  Doing  the  Miiohief  dog  or  dogs,  it  was  held  that  where  the 

Belonged  to  Different  Penoni,  but  Were  averment  of  the  petition  was  '*  a  cer> 

Kot  nnder  Their  Joint  Control,  such  per-  tain  pack  or  lot  of  dogs  owned,  har- 

sons  cannot,  in  the  absence  of  a  statute  bored,  and  unlawfully  kept  by  the  said 

authorizing  the  joinder,  be  joined  as  defendants,  wounded,"  etc.,  proof  that 

parties  defendant,  for  the  reason  that  some  of  the  dogs  were  owned  by  one 

each  owner  is  liable  only  for  the  in-  of  the  defendants  separately  and  others 

juries  done  by  his  own  animal  although  by   the    other    defendants    separately 

the  animals  acted  jointly  in  committing  did  not  constitute  a  material  variance, 

the  injury.     Russell  v,  Tomlinson,  2  McAdams  t/.  Sutton,  24  Ohio  St.  333. 

Conn.  206;    Westgate  v,  Carr,  43  111.  8.  Missouri,  etc.,  R.  Co.  i;.  Haber,  56 

450;   Flansburg  v.  Basin,  3  111.  App.  Kan.  694,   in  which  case  the  plaintiff 

5^1;    Van   Steenburgh   t/.    Tobias,    17  was  also  allowed  to  join  the  railroad 

Wend.  (N.  Y.)  562;  Dyer  v.  Hutchins,  company  that  had  received  and  trans- 

87  Tenn.  198;  Adams  v.  Hall,  3  Vt.  9.  ported  the  cattle  into  the  state. 

Statutes     Permitting     Joinder.  —  In  4.  See   articles  Actions,  vol.  i,  pp. 

/'^'w^/jy/famn,  under  Act  April  14, 1851,  163,    180;    Counts,  Paragraphs,  and 

Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p.  Separate  Statements,  vol.  5,  p.  302. 

691,  suit  may  be  brought  against  all  In  Massachusetts  a  count  on  a  statute 

the  owners  of  several  dogs  which  to-  giving  double  damages  for  the  injuring 

gether  at  one  and  the  same  time  kill  of  sheep  by  dogs  may  be  joined  with  a 

and  wound  a  flock  of  sheep.     Kerr  v,  count  at  common  law  for  damage  of  a 

O'Connor,  63  Pa.  St.  341.  like  kind.     Fairfield  v.  Burt,  ii  Pick. 

In  Vermont^  under  the  statute  now  (Mass.)  244. 

embodied  in  Stat.  ^     ,  §  4846,  where  Where  Cattle  Have  a  Sight  to  Beam  at 

the  injury  complaincj  of  is  occasioned  Large,  an  objection  that  the  complaint 

by  two  or  more  dogs  acting  jointly  be-  in  an  action  for  damages  by  cattle  con- 
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b.  Continuous  Trespasses.  —  At  common  law,  if  the  injury 
by  trespassing  animals  is  a  continuing  one,  committed  by  differ- 
ent animals  on  the  same  or  different  days,  it  is  necessary  for  the 
plaintiff  to  allege  the  trespass  in  one  count  with  a  continuando^ 
and  he  may  recover  for  such  injury  as  he  can  prove  was  done  by 
the  defendant's  cattle.  And  it  seems  that  this  rule  of  pleading 
is  the  same  under  codes  of  procedure.* 

6.  Declaration,  Petition,  or  Complaint  —  a.  In  General. — 
Where  the  plaintiff  pursues  a  common-law  remedy  to  recover 
damages  for  injuries  inflicted  by  animals,  the  ordinary  averments 
of  a  declaration  in  trespass  or  case  with  appropriate  allegations 
as  to  the  damage  done  are  all  that  are  requisite.*  Where  the 
remedy  pursued  is  based  upon  a  statute,  however,  all  facts  nec- 
essary to  constitute  a  cause  of  action  thereunder  must  be  averred, 
and  if  this  is  done  the    pleading  will  generally  be  sufficient ;  * 

tains  two  distinct  trespasses  in  one  tiff's  close,  depastured  the  same,  and 
count,  to  wit,  permitting  cattle  to  run  trod  down  the  herbage.  Mclntire  v. 
at  large  and  breaking  and  entering  the  Plaisied,  57  N.  H.  606. 
inclosure,  cannot  be  sustained;  nor  lajory  by  Dog.  —  A  declaration  in 
will  the  fact  that  the  complaint  thus  case  stating  that  the  defendant  wrong- 
contains  immaterial  matter  vitiate  it.  fully,  wilfully,  and  injuriously  kept  a 
Nichols  V.  Dobbins,  2  Mont.  540.  dog  of  a  ferocious  and  mischievous  dis- 
CanMs  of  Action  in  Different  Bights.  —  position  and  dangerous  to  be  suffeted 
There  will  be  a  misjoinder  of  causes  of  to  go  at  large,  well  knowing  that  such 
action  it,  where  a  married  woman  is  dog  was  of  a  ferocious  and  mischievous 
injured  by  a  trespassing  animal  and  disposition  as  aforesaid  and  dangerous 
the  husband  is  joined  as  plaintiff  in  an  to  be  suffered  to  go  at  large,  sufficiently 
action  to  recover  damages  therefor,  the  alleges  a  cause  of  action.  Card  v, 
declaration  states  as  the  cause  of  action  Case,  5  C.  B.  622,  57  E.  C.  L.  622. 
the  injury  done  to  the  wife,  with  an  8.  Merritt  v.  Hill,  104  Cal.  184; 
averment  that  both  husband  and  wife  Columbia  Tp.  v.  Pipes.  122  Ind.  239; 
have  been  damaged.  Mosier  v.  Beale,  Wells  v.  Beal,  9  Kan.  597;  Monroe  t^. 
43  Fed.  Rep.  358.  Rose,  38  Mich.  347;  Smith  z/.  Williams, 

1.  Richardson  v,  Northrup,  66  Barb.  2  Mont.  195;  Brittin  v.  Van  Camp,  3 
(N.  Y.)  85,  citing  Dubois  v,  Beaver,  25  N.  J.  L.  240;  Walker  e/.  Bloomingcamp, 
N.  Y.  123.  34  Oregon  391;  Cockfield  v,  Singletary, 

As  to  a  continuando  in  general  see  15  Rich.   L.  (S.  Car.)  240;    Shaver  v. 

article  Trespass,  ante,  p.  812.  Catrin,  2  Overt.  (Tenn.)325;  Adams  v. 

SpUtting  Cansd  of  Action.  —  It  has  Hall,  2  Vt.  9. 
been  held  that  one  injured  by  a  con-  Iigaxyby  Dog.  —  In  an  action  under 
tinuous  trespass  by  cattle  is  not  author-  a  statute  giving  a  right  of  action  with- 
ized  to  divide  it  up  into  several  causes  out  proof  of  scienter  where  a  dog  in- 
of  action,  with  respect  either  to  the  jures  any  domestic  animal,  or  assaults 
means  by  which  the  trespass  was  com-  or  injures  any  person  traveling  on  the 
mitted  or  to  the  time  of  its  commission,  highway,  or  out  of  the  inclosure  of 
so  as  to  maintain  separate  actions  or  the  dog's  owner  or  keeper,  it  must  be 
proceedings  therefor.  De  La  Guerra  averred  that  the  injury  was  caused  by 
V,  Newhall,  53  Cal.  141.  Compare  De  the  dog,  and  the  injury  must  be  set 
La  Guerra  v.  Newhall,  55  Cal.  21,  cited  forth  as  a  cause  of  action  on  the  stat- 
in article  Actions,  vol.  i,  p.  161,  note  2.  ute.     Monroe  v.  Rose,  38  Mich.  347. 

2.  See  articles  Trespass,  ante^  p.  809;  Affidavit  of  Damage  —  Indiana.  —  In 
Trespass  on  the  CKs^.post,  p.  906.  an  action  based  upon  Elliott's  Supp. 

I^joriat    by    Cattle.  —  The    ordinary  Ind.,    g    450    (Horner's     Stat.     1896, 

form  of  declaration  in  trespass  to  re-  §  2651^),  declaring  that  the  owner  of 

cover  damages  for   injuries    done    to  sheep  killed  or  maimed  by  dogs  shall, 

land  by  cattle  is  that  the  defendant  by  within  a  certain  time  from  the  maim- 

his  cattle  broke  and  entered  the  plain-  ing,  report  to  the  trustee  of  his  town- 
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but  it  is  not  always  pecessary  to  declare  on  the  statute  or  to  refer 
to  it.^ 

ship  upon    oath,  stating    therein    the  it  was  held  that  there  was  no  material 

number,  age,  and  value  of  the  sheep  variance,   nor   wis   there  a    mateiial 

so  killed  and  the  damages  sustained  on  variance  between  an  a] legal  ion  that  tlie 

account   thereof,  the  complaint  must  disease  was  contagious  and  ptoof  that 

aver  that  a  sworn  statement  has  been  it  was  not  contagious  but  infectious. 

filed   with   the   trustee   in  compliance  Grayson  v.  Lynch,  163  U.  S.  468. 

with  the  law.    A  report  not  under  oath  Common-law   Daclaration  for  Statutory 

is   in   legal   effect    no    report    at    all.  Damages.  —  lo  an  action  of  trespass  10 

Columbia  Tp.  v.  Pipes,  122  Ind.  239.  recover  damages  done  to  the  plainiill's 

I^jtiry  to  Shoop.  —  Under  the  Vermont  hogs,  a  declaration  in  the  usual  form, 

statute  giving  an  action  of  trespass  to  and    not    under   a  statute   making  a 

the  owner  of  any  sheep  injured   ty  provision  for  double  damages,  is  not 

dogs,  the  action  cannot  be  sustained  sufficient  to  enable  the  plaintiff  to  re- 

unless    the    defendants    are    brought  cover  statutory  damages.     Tankersly 

within  the  provisions  of  the  statute,  v.  Wedgeworth,  22  Ala.  677. 

Adams  v.  Hall,  2  Vt.  9.  Omission  Fully   to   fitato   Grounds   of 

In  an  action  by  the  town  treasurer,  Claim.  —  Where  a  state  of  demand  for 

under  the   statute  now  embodied   in  a  penalty  under  a  AVwy>yj/'>' swine  act 

Stat.  Vt.,  §  4843,  to  recover  damages  merely  set  out  a  portion  of  the  requi- 

done  by  the  worrying  of  sheep  by  the  sites  of  the  statute  it  was  held  insuffi- 

dogs  of  the  defendants,  the  declaration  cient.    Jessup  v.  Sharp,  2  N.  J.  L.  324. 

is  sufficient  if  it  alleges  the  wrongful  Kegattving   Ezoeptloni.  —  Under  ihe 

keeping  of  the  dogs  by  the  defendants  Illinois  act  making  it  unlawful  for  anf 

and  allowing  them  to  roam  off  their  person  or  persons  to  own  or  have  in 

premises,  knowing  their  propensity  to  possession   or  control   any    Texas    or 

chase  and  kill  the  sheep  of  a  named  Cherokee   cattle    at  any   time   except 

person;  that  the  town  had  appraised  between  the  first  day  of  October  and 

and   paid  the  damages    therefor,  and  the  first  day  of  March  following  of  each 

that  an  action  had  accrued  to  the  plain-  year,  a  declaration  is  fatally  defective 

tiff  to  recover  the  same  under  the  stat-  if  it  does  not  aver  that  the  cattle  were 

ute.     Fairchild  v.  Rich,  68  Vt.  202.  brought  into  the  state  between  those 

Allegation  of  Ownership  —  Kiohigan.  dates,  because  the  rule  is  well  settled 

^  An  allegation  of  ownership  or  pos-  that  if  a  party  suffers  injury  while  vio- 

session  of  an  animal  by  the  defendant  lating  a   public   law,  the  other  party 

is  equivalent  to  an  allegation  that  he  being  also  a  transgressor,  he  cannot 

was  the  "  owner  or  keeper"  at  the  time  recover  for  the  injury  if  the  unlavvful 

of  the  injury.   Snow  v.  McCracken,  107  act  was  the  cause  of  it.     Frye  v.  Chi* 

Mich.  49.  cago,  etc..  R.  Co.,  73  111.  399. 

Avennent  and  Proof.  —  In  Maine ^  un-  1.  In  Missouri  it  has  been  held  that 

der  Rev.  Stat.,  c.  30,  §  i,  an  allegation  where  no  statutory  action  independent 

that  the  defendant  was  the  keeper  of  of  that  afforded  by  the  common  law  is 

a  dog  need  not  be  supported  by  proof  created,  the  plaintiff  may  recover  under 

that  he  was  its  owner.     Smith  v.  Mont-  the   statute   without  declaring  on   it. 

gomery,  52  Me.  178.  Jacobsmeyer  v.  Poggemoeller,  47  Mo. 

In  Massachusetts^  under  the  statute  App.  560. 
(now  Pub.  Stat.,  c.  102,  §  93)  providing  In  South  Carolina  it  is  held  that  the 
that  owners  or  keepers  of  dogs  are  mere  statement  of  the  facts  constitut- 
liable  for  injuries  caused  by  them,  an  ing  the  offense  will  be  insufficient,  for 
allegation  that  the  defendants  were  there  must  be  an  express  reference  to 
owners  and  keepers  must  be  proved  the  statute,  as  by  the  words"  contrary 
as  made.  Buddington  v.  Shearer,  20  to  the  form  of  the  statute,*'  etc.,  in 
Pick.  (Mass.)  477.  order  that  it  may  appear  that  the  plain- 
Cattle  DiBoase. —  Where  the  declara-  tiff  grounds  his  case  upon  and  intends 
tion  alleged  that  the  disease  of  which  to  bring  himself  within  the  statute, 
the  plaintiff'  s  cattle  died,  and  which  Cockfield  v.  Singletary,  15  Rich.  L.  (S. 
was  communicated  by  the  defendant's  Car.)  240. 

cattle,  was  known  as  "  Texas  cattle  Contrary  to  Form  of  Statute.  —  A  dec- 
fever,"  whereas  the  proof  was  that  the  laraiion  stating  that  a  dog,  owned  and 
plaintiff's  cattle  died  of  "  Texas  fever,"  kept  by  the  defendant,  wounded  the 
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b.  Negligence  of  Defendant.  —  wiiero.  the  Animal  that  coa- 

mitted  the  Iignry  Complained  of  Was  Fera  KatnnSi  it  is  unnecessary  to 
allege  negligence  on  the  part  of  its  owner  or  keeper,  for  he  is 
bound  at  his  peril  to  keep  such  an  animal  under  control.' 

AnimalB  Kaninetn  Katnra  —  Sdenter.  —  Where  the  animal  commit- 
ting the  injury,  though  mansuetcB  natur<By  was  known  by  its 
owner  or  keeper  to  have  broken  through  the  tameness  of  its  nature 
and  become  of  vicious  character  and  habit,  it  is  not  requisite,  if 
the  scienter  of  the  owner  or  keeper  has  been  properly  alleged,  to 
aver  negligence  or  default  in  the  securing  or  taking  care  of  the 
animal,  the  gist  of  the  action  being  the  keeping  of  the  animal 
after  knowledge  of  its  malicious  or  vicious  propensities.*  Negli- 
gence must  be  averred  where  there  is  no  proper  allegation  of 
scienter^  though  it  is  not  necessary  to  set  forth  facts,  or  acts  of 
omission  or  commission  on  the  part  of  the  defendant  which 
amount  to  negligence.* 

c.  Negativing  Negligence  of   Plaintiff.  —  In  case  for 

plaintiff's  sheep  to  the  great  damage  Under  the  Connectieat  Statute  providing 

of  the  plaintiff  and  contrary  to  the  form  that  damages  for  an  injury  by  a  dog 

of  the  statute  is  sufficient  as  a  declara-  might  be  recovered  in   trespaFS  from 

tion  on  the  statute.     Rowe  v.  Bird,  48  the  owner,  it  was  held  that  negligence 

Vt.  578.  of    the    defendant    was    immaterial. 

1.  Decker  v.  Gammon,  44  Me.  322;  Woolf  v.  Chalker,  31  Conn.  121. 
Jackson  v,  Smithson,  15  M.  &  W.  563;  8.  Stumps  v,    Kelley,    22    111.    140; 
Rex  V.  Huggins,  2  Ld.  Raym.  1583;  i  M'Caskill  v,  Elliot,  5   Sirobh.   L.  (S. 
Hale's  P.  C.  430.  Car.)  196. 

2.  Woolf  V,  Chalker,  31  Conn.  121:  Where  Fence  Laws  Are  in  Operation  it 
Graham  v,  Payne,  122  Ind.  403:  Decker  should  be  alleged  that  the  defendant 
V.  Gammon,  44  Me.  322;  Popple  well  z^.  neglected  to  maintain  proper  fences. 
Pierce,  10  Cush.  (Mass.)  509;  Snow  Smith  v.  Causey,  22  Ala.  568.  See 
V,  McCracken,  107  Mich.  49:  Forbes  v,  also  Burke  v.  Daley,  32  111.  App.  326, 
Shellabarger.  50  Mo.  558;  Congress,  wherein  an  averment  that  the  defend- 
etc,  Spring  Co.  v,  Edgar,  99  U.  S.  645;  ant  negligently  permitted  his  half  of  a 
May  V.  Burdett,  9  Q.  B.  loi,  58  £.  C.  partition  fence  between  his  land  and 
L.  loi;  Card  v.  Case,  5  C.  B.  622,  57  the  plaintiff's  to  get  out  of  repair  and 
E.  C.  L.  622;  Jackson  v,  Smithson,  15  that  in  consequence  thereof  the  plain- 
M.  &  W.  563;  Thomas  v.  Morgan,  2  C.  tiff's  horse  got  out  on  to  the  defend- 
M.  &  R.  496;  Smith  v,  Pelah,  2  Stra.  ant's  land,  and  was  there  killed  by  the 
1264;  Rex  V.  Huggins,  2  Ld.  Raym,  defendant's  bull,  was  held  sufficient 
1583;  I  Hale's  P.  C.  430.  as  an  allegation  that  the  injary  was 

Place  of  Keeping.  —  It  is  not  requisite  caused  by  the  defendant's  negligence, 
to   allege    the   place   where    the    ani-        4.  Hannibal,  etc.,  R.  Co.  v.  Kenney, 

mal  committing  the  injury  was  kept,  41  Mo.  271,  in  which  case  a  railroad 

since  there  is  a  constructive  negligence  company  alleged  in  its  petition  that 

where  the  animal's  vice  is  known  to  a  large  number  of  mules  belonging 

the  defendant.     Brooks  v,  Taylor,  65  to  the  defendant   unlawfully  and  by 

Mich.  208.  reason  of  his  negligence  were  upon  the 

Participation  of  Owner.  — A  complaint  plaintiff's  track  at  a  point  where  it  was 

averring  that.the  defendant  wrongfully  not  the  plaintiff's  duty   to  erect  and 

kept  several  fierce  and  dangerous  dogs  maintain  fences,  and  that  they  came  in 

with  knowledge  of  their  vicious  dis-  contact  with  a  train  running  on  the 

position  is  sufficient  without  an  allega-  track,  thereby  causing  damage  to  the 

tion  of  any  active  participation  by  the  plaintiff.     It  was  held  that  the  petition 

defendant  in  the  injury  or  of  any  act  of  was  sufficient  and  that  it  was  not  nec- 

negligence  on  his  part.     Woodbridge  essary  for  the  plaintiff  10  set  forth  his 

V.  Marks,  (Supm.  Ct.  Spec.  T.)  14  Misc.  evidence  therein.    See  generally  article 

(N.  Y.)  368.  Negligbnck,  vol.  14,  p.  333. 
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injuries  by  mischievous  or  vicious  animals  it  has  been  distinctly 
and  almost  uniformly  held  that  it  is  not  requisite  to  allege  the 
exercise  of  due  care  on  the  part  of  the  plaintiff.^  In  Indiana^ 
however^  it  seems  to  be  well  established  that  in  order  to  recover 
damages  for  injuries  caused  by  a  dog  known  to  be  vicious  by  its 
owner,  there  must  be  an  averment  that  the  plaintiff  was  himself 
without  fault.* ' 

d.  Scienter  —  (i)  Animals  Fera  Naturce.  —  It  is  well  settled 
that  where  the  mischief  was  done  by  an  dLmmaX  ferce  natura,  it  is 
not  necessary  to  allege  that  the  owner  or  keeper  had  notice  of 
the  vicious  character  of  the  animal,  because  he  is  conclusively 
presumed  to  have  such  notice.' 

{2)  Animals  Mansueta  Natura — (a)  In  General — Aetion  on  the 
Case.  —  It  is  well  settled  that  where  case  is  brought  for  mischief  ' 
done  to  the  person  or  personal  property  of  another  by  animals 
mansuetce  natura  or,  though  ferce  natures^  so  domesticated  as  to 
be  classed  with  tame  or  domestic  animals,  notice  by  the  owner 
or  keeper  of  their  viciousness  must  always  be  alleged,  because 
the  owner's  knowledge  of  the  mischievous  propensities  constitutes 
the  gist  of  the  action.* 

TroipaM.  —  In  an  action  of  trespass  for  breaking  and  entering 
the  close  of  the  plaintiff,  it  is  not  necessary  to  allege  that  the 
owner  had  knowledge  of  the  animal's  vicious  propensities,  and 

1.  Woolf  V,  Chalker,  31  Conn.  121;  630;  Hinckley  v.  Emeison,  4  Cow.  (N. 
Popple  well  V,  Pierce,  10  Cush.  (Mass.)  Y.)  351;  Van  Leuven  v.  Lyke,  i  N.  Y. 
509;  Brooks  V,  Taylor,  65  Mich.  208,  515;  Rext/.  Huggins,  2Ld.  Raym.  1583; 
this  last  case  holding  that  the  gist  of  Jenkins  v.  Turner,  i  Ld.  Raym.  109; 
the  action  is  the  keeping  of  the  dan-  Mason  v.  Keeling,  i  Ld.  Raym.  606, 
gerous    animal   with  knowledge,  and  12  Mod.  332. 

that  an  injury  by  such  animal  is /riV/ia  4.  Durden  v,  Barnett,  7  Ala.  169; 
fcuie  actionable  without  reference  to  Smith  z/.  Causey,  22  Ala.  568;  Stumps  v. 
the  plaintiff's  conduct;  but  that  proof  Kelley,  22  111.  140:  Decker  v.  Gam- 
as  a  matter  of  defense  that  the  plain-  mon,  44  Me.  322;  Beckett  v.  Beckett, 
tiff  wilfully  provoked  an  animal,  or  48  Mo.  396;  Van  Leuven  v.  Lyke,  i  N. 
was  grossly  negligent  in  going  near  Y.  515;  Vrooman  r.  Lawyer,  13  Johns, 
it  with  knowledge  of  its  vicious  hab-  (N.  Y.)  339;  Congress,  etc..  Spring  Co. 
its,  would  of  course  preclude  recovery,  v,  Edgar,  99  U.  S.  645;  Murphy  v. 
See  also  May  v.  Burdelt,  9  Q.  B.  loi,  Preston,  5  Mackey  (D.  C.)  514;  Mason 
58  E.  C.  L.  loi,  in  which  case  it  was  v.  Keeling,  12  Mod.  332;  Buxendin  v, 
said  that  if  an  injury  was  solely  occa-  Sharp,  2  Salk.  662;  May  v,  Burdett,  9 
sioned  by  the  wilfulness  of  the  plaintiff  Q.  B.  loi,  58  E.  C.  L.  loi;  i  Hale's  P. 
after  warning,  such  fact  might  be  a  C.  430. 

ground  of  defense  by  plea  in  confes-  Avennent  of  Knowledge  Warranted  by 

sion   and   avoidance.      See  generally  Scriptnro.  —  The  principle  that  scienter 

article  Contributory  Negligence,  vol.  must  be  averred  is  in  accord  with  the 

5,  p.  1  et  seq.  rule   announced    by   the    Hebrew  law 

2.  Williams  v.  Moray,  74  Ind.  25,  contained  in  Exodus  xxi,  28,  29,  that  if 
basing  the  rule  on  the  ground  that  an  ox  gore  a  man  or  woman  the  owner 
contributory  negligence  by  the  injured  shall  go  free,  unless  the  ox  were  "  wont 
party  will  preclude  a  recovery:  Eber-  to  push  with  his  horn  in  time  past,  and 
hart  V,  Reister.  96  Ind.  478.  it  hath  been  testified  to  his  owner,  and 

8.  Decker  v.  Gammon,  44  Me.  322;  he  hath  not  kept  him  in,"  in  which 
Beckett  v.  Beckett,  48  Mo.  396;  Vroo-  case  alone  the  owner  should  be  held 
man  v.  Lawyer,  13  Johns.  (N.  Y.)  339;  liable.  Murphy  v.  Preston,  5  Mackey 
Earl  V.  Van  Alstine,  8  Barb.  (N.  Y.)    (D.C.)5i4;  Stump8v.Kelley,22  III.140. 
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the  plaintiff  may  allege  the  particular  mischief  or  injury  to  his 
person  or  property  by  way  of  aggravation  of  the  trespass,  without 
alleging  that  the  defendant  had  notice  that  his  animals  had  been 
accustomed  to  do  such  or  similar  mischief.  The  breaking  and 
entering  the  close  is,  in  such  action,  the  substantive  allegation, 
and  the  rest  is  laid  as  matter  of  aggravation  onl3^^ 

Where  Disease  Is  Gommonioated  by  Treepauing  Cattle  there  need  not,  in 
an  action  of  trespass  quare  clausum  fregit^  be  an  allegation  that 
the  defendant  knew  that  the  cattle  were  diseased  at  the  time 
when  the  trespass  was  committed.'  But  where  the  action  was 
brought  on  a  statute  providing  for  the  recovery  of  damages  caused 
by  the  removal  of  diseased  cattle,  it  has  been  held  that  an  aver- 
ment of  the  defendant's  knowledge  that  his  cattle  were  in  an 
infected  state  was  material.' 

(b)  Ticions  Dogs.  —  At  common  law,  where  a  dog  of  his  own 
motion  had  done  damage,  an  allegation  of  scienter  was  material. 
But  in  many  jurisdictions  the  statutes  make  it  unnecessary  to 
allege  a  previous  mischievous  propensity  in  the  dog  or  the  own- 
er's knowledge  thereof.* 

(o)  Safficienoy  of  Allegation.  —  Where  it  is  necessary  to  allege 
scienter  it  must  be  set  forth  with  certainty  and  not  in  doubtful 
or  ambiguous  terms,*  but  a  general  statement  of  the  ferocious  or 
mischievous  disposition  of  the  animal  and  of  the  defendant's 
knowledge  thereof  seems  sufficient.* 

1.  Decker  v.  Gammon,  44  Me.  322;  4.  Pressey  v,  Wirth,  3  Allen  (Mass.) 
Beckett  v,  Beckett,  48  Mo.  396;  Angus  191 ;  Newton  v,  Gordon,  72  Mich.  643; 
V.  Radin,  5  N.  J.  L.  940;  Van  Leuven  Trompen  v.  Verhage,  54  Mich.  304; 
V.  Lyke.  i  N.  Y.  515;  Dunckle  v,  Mclntire  v,  Plaisted,  57  N.  H.  606; 
Kocker.  ii  Barb.  (N.  Y.)  387;  Dolph  Meracle  v,  Down,  64  Wis.  323;  Schal- 
V,  Ferris,  7  W.  &  S.  (Pa.)  367;  Goodman  ler  v,  Connors,  57  Wis.  321. 

V,  Gay,  15  Pa.  St.  188;  Mosier  v.  Beale,  Distriot  of  Columbia.  —  The  common- 

43  Fed.  Rep.  358.     See  also  Beckwith  v,  law  rule  is  nol  changed  by  Act  Cong. 

Shordike,  4  Burr.  2092.  June  19,  1878,  c.  323,  §  5,  making  the 

Injury  by  Cattle.  —  A  complaint  alleg-  owner  of  a  dog  in  the  Distrlctof  Colum- 

ing  that  the  defendant  negligently  per-  bia  liable  for  any  damage  caused  by 

milted  a  cow  to  trespass  and  unlawfully  the  animal.      Murphy  v,   Preston,   5 

to  be  upon  the  premises  of  the  plaintiff,  Mackey  (D.  C.)  5x4. 

and    that    while    so    trespassing    the  6.  Murphy  v,  Presion,  5  Mackey  (D. 

injuries  were  indicted,  is  sufficient  with-  C.)  514,  holding  that  an  averment  that 

out  an  allegation  ihat  the  owner  had  the    defendant    was    the    owner   and 

knowledge  of  the  vicious  propensity  of  possessor  of  a  vicious  dog,  '*  which  dog 

the  animal.     Mosier  v,  Beale,  43  Fed.  was  well  known  to  the  defendant  but 

l^cp.  358.  which  was  unknown  to  the  plaintiff," 

In  Beckett  v.  Beckett,  48  Mo.  396,  was  ambiguous;  Kinion  v,  Davis,  Cro. 

which  was  an  action  for  damages  (not  Car.  487.  wherein  a  narration  averring 

trespass  quare  clausum)  on  the  ground  that  the  defendant  knowingly  kepi  a  dog 

that  th:  defendant  wrongfully  permit-  accustomed  to  biting  sheep  was  held 

ted  a  dangerous  bull  to  roam  at  large  insufficient,  because  it  might  be  that 

and  that  it  killed  the  plaintiff's  horse  the  defendant  knowingly  kept  a  dog 

on  the  latter's  premises,  it  was  held  and  yet  knew  not  that  he  was  used  to 

that  the  petition   was  demurrable  for  worry  sheep, 

failure  to  allege  scienter,  6.  Hartley  v,  Harriman,  I  B.  &  Aid. 

2.  Barnum  v,  Vandusen,   16  Conn.  620;  Jenkins  v.  Turner,  2  Salk.  662. 
900.  Permitting  Dog  to  Bon  at  Large.  —  A 

8.  Coyle  v,  Conway,  35  Mo.  App.  495.    complaint  alleging  that  on  and  prior  to 
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(d)  Avormtnt  and  Proof.  —  Where  the  habits  and  disposition  of  an 
animal  and  the  defendant's  knowledge  thereof  are  alleged  with 
particularity,  a  variance  therefrom  in  the  proof  is  fatal.  ^ 

SnrpluM^.  —  Unnecessary  averments  of  the  defendant's  knowl- 
edge of  the  vicious  character  and  habits  of  the  animal  doing  the 
injury  are  regarded  as  surplusage  and  require  no  proof.' 

e.  Fencing.  —  In  jurisdictions  holding  to  the  common-law  rule 
that  a  person  is  required  to  keep  his  cattle  within  his  own  close, 
under  the  penalty  of  answering  in  damages  for  all  injuries  arising 
from  their  running  at  large,  it  is  not  necessary  for  one  seeking  to 
recover  for  trespasses  committed  by  the  cattle  of  another  to 
allege  that  his  own  premises  were  inclosed  by  a  fence.' 

Bat  Whore  ThU  Bulo  Ii  Abrogated  by  SUtutes  which  require  a  person  to 
have  his  premises  inclosed  with  a  sufficient  fence  before  he  can 
recover  for  injuries  committed  on  his  premises  by  stock  belongfing 
to  another,  the  declaration,  petition,  or  complaint  must  allege 
that  the  premises  were  inclosed  in  substantial  compliance  with 
such  statutes,*  or  that  the  trespasses  complained  of  were  wilful 

a  day  specified  the  defendant  *' kept  a  dogs  and  was  accustomed   to  attack 

dog  which  he  well  knew  was  of  a  fierce  them. 

and  dangerous  nature  and  improper  to  Where  a  petition  alleged  that  a  dog 

go  at  large  and  accustomed  to  attack  was  in  the  habit  of  attacking,  biting, 

and  bite   mankind  "  is  not  objection,  chasing,  and  frightening  teams,  proof 

able  for  not  specifically  alleging  that  at  that  the  dog  would  chase  them  in  the 

the  time  of  the  injury  the  defendant  road   was   held   not  to  vary  from  the 

was    permitting    his    dog    to    run    at  averment.       Cameron    v,    Bryan,    89 

large  knowing  his  vicious  disposition.  Iowa  214. 

Clanin  v,  Fagan,  124  Ind.  304.  8.  Decker  v.  Gammon,  44  Me.  322; 

In  Partlow  v.  Haggariy,  35  Ind.  178,  Jacobsmeyer  v,  Poggemoeller,  47  Mo. 

a  complaint  alleging  that  the  defend-  App.  560;  Goodman  v.  Gay,  15  Pa   St. 

ant  wrongfully  kept  a  dog  and  suffered  188;  Chunot  v.  Larson,  43  Wis.  536. 

him  to  go  at  large,  and  that  he  attacked  Where  a  Statute  Diipenies  with  I^f  of 

and  beat  the  plaintiff,  and  also  alleging  Scienter  in  the  case  of  a  dog,  an  aver- 

knowledge  by  the  defendant  of  the  fact  roent  that  the  defendant  had  knowledge 

that  the  dog  was  accustomed  to  com-  of  the   vicious   character  of    his   dog 

mit  such  injuries,  was  held  to  be  suffi-  is  surplusage,   and   requires  no  proof 

ctent.  to  sustain  it.     Jacobsmeyer  v.  Pogge- 

1.  Hartley  v.  Harriman,  i  B.  &  Aid.  moeller,  47  Mo.  App.  560. 
620,  holding  that  an  averment  that  the  8.  Atkinson  v,  Mott,  102  Ind.  431; 
defendant's  do^s  were  accustomed  to  Little  t^.  McGuire,  38  Iowa  560,  holding 
worry  and  bite  sheep  and  Iambs  was  not  that  where  an  allegation  that  the  plain- 
supported  by  proof  that  the  dogs  were  tiff*s  premises  were  lawfully  inclosed 
of  a  ferocious  and  mischievous  dispo-  is  unnecessary  it  need  not  be  pioved; 
sition  and  that  they  had  frequently  O' Riley  v.  Diss,  41  Mo.  App.  184. 
attacked  men;  M'Caskill  v,  Elliot,  5  4.  Merrittt/.  Hill,  104  Cal.  184;  Seeley 
Strobh.  L.  (S.  Car.)  196,  holding  that  v,  Peters,  10  111.  130:  Heath  v.  Colten- 
an  averment  that  a  dog  is  "  accus-  back,  5  Iowa  490;  Wagner  v,  Bissell,  3 
tomed  to  attack  and  bite  mankind  "  re-  Iowa  396;  O'Riley  v.  Diss,  41  Mo. 
quires  proof  of  at  least  one  biting  of  a  App.  184:  Hannibal,  etc..  R.  Co.  v, 
human  creature;  Keightlingerz'.  Egan,  Kenney,  41  Mo.  271;  Nichols  t^.  Dob- 
65  III.  235;  Norris  v.  Warner,  59  111.  bins,  2  Mont.  540;  Bileu  v.  Paisley,  18 
App.  300,  wherein  it  was  held  that  a  Oregon  51;  French  &.  Cress  well,  13  Ore- 
declaration  charging  that  a  dog  was  gon  422;  Campbell  z/.  Brid  well,  5  Oregon 
'*  accustomed  to  attack  and  bite  man-  311. 

kind  "  was  not  supported  by  proof  that  Snffioienoy  of  Avennent  —  Xontana.  — 

the    dog    was   vicious   towards  other  A  complaint  averring  that  land   was 
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and  intentional  on  the  part  of  the  defendants.^  And  where  the 
plaintiff's  animals  were  injured  on  land  belonging  to  the  defend- 
ant, it  should  be  alleged  that  his  inclosure  was  not  protected  by 
a  lawful  fence.* 

/.  Damages.  —  A  general  claim  for  damages  is,  as  a  rule, 
sufficient  to  enable  the  plaintiff  to  recover  actual  as  well  as 
exemplary  damages;'  and,  unless  required  by  statute,  it  is  not 
necessary  to  make  a  demand  for  damages  before  suit.* 

6.  Plea  or  Answer.  —  The  plea  or  answer  should  be  in  con- 
formity with  the  general  rules  in  respect  to  such  pleadings,  and 
should  set  up  any  facts  upon  which  the  defendant  relies  to  escape 
liability.* 

inclosed  by  a  good  and  substantial  the  trespass  consisted  in  turning  certain 
fence  eight  and  nine  rails  high  author-  cattle  belonging  to  the  defendant  upon 
izcs  proof  of  the  kind  and  character  of  premises  in  the  occupancy  of  the  plain- 
the  fence,  and  whether  it  was  lawful  is  tiff,  it  was  held  improper  to  admit  evi- 
a  question  of  law  for  the  court  under  dence  tending  to  show  special  damages 
the  evidence.  Accordingly,  such  an  from  the  fact  thtt  the  defendant's  cat- 
averment  is  sufficient  under  a  statute  tie  were  strange,  thereby  causing  the 
providing  that  where  ground  is  in-  plaintiff's  cattle,  on  the  same  premises, 
closed  by  a  lawful  fence  the  owner  of  to  race  and  fight,  when  no  such  ground 
an  animal  trespassing  thereon  is  liable  of  damage  was  claimed  in  the  declara- 
to  the  owner  of  such  inclosed  premises  tion,  which  was  very  full  and  specihc 
for  damages  caused  by  the  trespass,  as  to  the  means  by  which  the  damages 
And  il  is  not  ground  of  objection  that  claimed  were  occasioned,  but  was  silent 
the  complaint  does  not  aver  that  the  as  to  any  such  cause  as  this  and  con- 
plaintiff's  land  was  inclosed  with  a  tained  no  allegations  which  would  in- 
"  lawful  fence,"  since  such  an  aver-  elude  it.  Gilbert  v.  Kennedy,  22  Mich, 
ment  would  be  a  mere  conclusion  of  117. 

law.     Nichols    v,    Dobbins,    2    Mont.  Wh^re  Statutory  BamagM  are  claimed, 

540.  the  defendant  should  be  fairly  warned 

1.  Merritt    v.    Hill,    104    Cal.    184;  that  the  right  to  have  such  damages  is 

Walker  v.  Bloomingcamp,  34  Oregon  asserted.     Lee  v,  Nelms,  57  Ga.  253. 

391.  4.  Atkinson  v,  Mott,    102   Ind.  431; 

8.  Lee  v.  Nelms,  57  Ga.  253.  Smith  v.  McFall,  I  Ind.  127;  Wells  v. 

3.  Basis    for   Exemplary   DamagM.  —  Beal,  9  Kan.  597. 

Averments  that  the  defendants,  being  Fonoo  Law.  —  In  actions  brought  ua- 

owners  of  a  dog,  kept  him  **  wilfully,  der  th^ /Kansas  lence  law  it  is  necessary 

unlawfully,    and    maliciously,"    with  for  the  plaintiff  to  have  had  his  fence 

full   knowledge   of  his   ferocious  and  viewed  and  damages  appraised  by  the 

vicious  habits  and  practices,  and  made  fence  viewers  and  to  have  demanded 

no  effort  to  restrain  him  or  to  protect  payment  of  such  damages.     Wells  v, 

the  public  from  his  attacks,  will  lay  a  Beal,  9  Kan.  597. 

foundation    for    the    recovery  of    ex-  Trespassing  S^^o.  —  In  an  action  un- 

emplary  damages.     Cameron  v,  Bryan,  der  the  New  Jersey  act  concerning  tres- 

89  Iowa  214.  passes  by  swine,  the  state  of  demand 

DamagesforLossof  Time. —  A  petition  should  aver  that  the  defendant   had 

alleging  that  the  plaintiff  became  sick,  notice  of  the  appraisal  of  the  damages 

sore,  and  lame,  and  so  continued  for  as  required  by  the  statute.     Voorheis 

a  long  time,  and   is   not  yet  fully  re-  v.  Perrine,  16  N.  J.  L.  359. 

covered  therefrom,  during  all  of  which  6.  See    articles    Answers    in    Codb 

the  plaintiff  thereby  suffered  great  pain  Pleading,   vol.   i,   p.   777;    Pleas  at 

and  was  thereby  prevented  from  per-  Law,  vol.  16,  p.  539. 

forming  his  lawful  business,  is  a  suffi-  In  an  action  to  recover  damages  tor 

cient  allegation  to  sustain  an  allowance  injuries  caused  by  a  ram  known  to  be 

of  damages  for  loss  of  time.     Meier  v,  in  the  habit  of  attacking  and  butting 

Shrunk,  79  Iowa  17.  mankind,   a  defense  that  the   animal 

(naini  fir  Spaoial  Damages.  —  Where  was  confined  in  conformity  with  the 
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.  7,  Lutruotions  —  la  General.  —  The  general  rules  relating  to 
instructions  to  the  jury  are  applicable  to  actions  for  injuries 
caused  by  animals.  Accordingly,  the  court  should  give,  when 
requested,  all  instructions  that  correctly  state  the  law  and  that 
are  pertinent  to  the  issues  and  evidence,  unless  covered  by  some 
instruction  already  given.*  But  it  should  not  give,  and  should 
refuse  when  requested,  instructions  which  invade  the  province  of 

law    must    be    pleaded.      Graham    v.  N.  H.  606.     And  tee  generaUy  article 

Payne,  122  Ind.  403.  Instructions,  vol.  11,  p.  47. 

Defense  of  Feme  GoTert.  —  The  defense  Diseased  Animals.  —  As  to  Instructions 

that  one  of  two  joint  defendants  is  a  in   actions   for    damages   by  diseased 

married  woman  having  no  interest  in  animals,  see  Frazee  c.  Milk,  56  111.  435; 

or  control  over  the  cattle  which  did  the  Stager  v.    Harrington,   27    Kan.   414; 

injury  should  be  pleaded.     Sickles  v.  Clarendon   Land    Invest.,  etc.,  Co.  v, 

Gould,  (County   Ct.)  51  How.  Pr.  (N.  McCleHand.  8q  Tex.  483. 

Y.)  22.  Instruction  as  to  Implied  Promise.  — 

DefectiTO  Fencing.  —  Where,  in  tres-  In  an  action   for  damages  caused   by 

pass  quare  clausum  /regit  by  the  cattle  trespassing      cattle,     an      instruction 

of  the  defendant,  the  defendant  sets  up  that  "  where  one  man's  stock  trespasses 

that  the  plaintiff's  fences  were  deleciive,  on  another's   grain  the  law  implies  a 

the   facts   must   be  pleaded  specially,  promise  on  the  part  of  the  person  own- 

Slurman  v.  Colon,  48  III.  463.  ing  the  stock  to  pay  whatever  damages 

Where  a  Complaint  Is  Not  Framed  with  the  party  may  have  sustained  by  rea- 
Xeferenoe  to  a  Special  Trespass  Law,  nor  r>on  of  such  trespass,  and  it  is  not 
founded  upon  it,  the  defense  cannot  by  necessary  that  an  express  promise 
demurrer  avail  itself  of  the  fact  that  be  proved  in  order  to  entitle  the  plain- 
something  was  left  undone  which  such  tiff  to  recover,"  is  manifestly  wrong, 
law  bound  the  plaintifif  to  do  in  con«  whether  the  complaint  be  considered 
nection  with  the  lands  upon  which  the  as  a  declaration  in  trespass  or  as  an 
alleged  trespasses  were  committed,  but  allegation  of  an  express  promise  to  pay 
such  defense  muM  be  pleaded.  Tris-  the  amount  of  damages  done  after 
coiiy  V.  Brandenstein,  66  Cal.  514.  the   injury    was   consummated.      Van 

Joint  and  Bereral  Pleas.  —  Where,  Valkenburg  v.  McCauley,  53  Cal.  706. 
under  statute,  owners  of  several  dogs  Befosal  of  Instruction  Kot  CoTored  by 
that  together  at  one  and  the  same  time  Other  Instructions.  —  In  an  action  to  re- 
have  injured  sheep  may  be  joined,  a  cover  damages  for  an  injury  from  the 
plea  of  not  guilty  for  all  of  them  may  bite  of  a  vicious  dog  owned  and  kept 
be  regarded  as  the  several  plea  of  each,  by  the  defendant,  it  was  held  error  to 
Kerr  v.  O'Connor,  63  Pa.  St.  341.  refuse  an  instruction  to  the  effect  that 

Not  Onllty  nnder  English  Bnles.  —  In  *'  the  fact  that  the  defendant  or  defend- 

Card  V,  Case,  5  C.  B.  622,  57  £.  C.  L.  ant's  wife  may  have  been  able  to  con- 

622,  it  was  held  that  where  a  declara-  trol    the    dog   by   calling   him  of!    or 

tion  stated  that  the  defendant  kept  a  speaking  to  him  when  he  would  run  at 

dog  of  a   ferocious   and   mischievous  any  one,  even  if  the  jury  believed  this 

disposition,  and  dangerous  to  be  suf-  fact  proven,  is  not  such  a  restraining 

fered  to  go  at  large,  well  knowing  that  as  is  contemplated   by   the  law,  and 

fact,   and    that    he    negligently    kept  would  not  relieve  or  excuse  the  defend- 

the  dog,  there  were  two  wrongful  acts  ant  from   the  charge  of  negligence  if 

stated  in  the  declaration  ~  the  keeping  the  other  facts  in  said  cause  are  proven 

a  ferocious  dopT,  knowing  it  to  be  fero-  that  would  require   the   defendant  to 

clous,  and  the  keeping  it  so  negligently  restrain  his  dog,"  because  no  equlva- 

as  to  occasion  injury  to  the  plaintiff —  lent  instruction  had  been  given,  and 

both  of  which   were  put  in  issue  by  a  the  evidence  disclosed   beyond  contro- 

plea  of  not  guilty,  versy  the  fact  that  the  defendant's  wife, 

1.  Finney  V.  Curtis,  78  CaU  498;  Hin-  who  could  ordinarily  control  the  ani- 

shaw  V.  GilpLn,  64  Ind.  1x6;  Little  v.  mal  and  his  vicious  propensities,  being 

McGuire,    38   Iowa   560;  McManus   v.  present  at  the  time  did  not  control  him, 

Finan,  4  lo'.va  2S3;  Smith  v.  Williams,  hei  mere  presence  on  that  occasion  not 

2  Mont.    195;  Mclnlire  v.  Plaisied,  57  excusing  the  defendant's  faihire  to  con. 
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the  jury  by  assuming  material  facts  in  issue,  or  take  from  it  the 
determination  of  questions  of  fact.* 

Legal  and  Teohnioal  Terms.  —  As  a  general  rule  the  instructions 
given  should  define  technical  words  and  terms  of  which  use  is 
made,  but  they  should  not  give  definitions  which  would  have  a 

trol  the  animal.     Dockerty  v.  Hutson,  What  Is  Contagious  Disease.  —  Under 

125  Ind.  X02.  a  statute  providing  that  those  having 

1.  Asraming  Vice  of   Hone.  —  Where  the  ownership  or  possession  of  sheep 

the  plaintiff  sued  for  damages  for  per-  affected  with  a  contagious  disease  shall 

sonal   injuries  caused  by  the  defend-  be  liable  for  damages  resulting  from 

ant's  horse,  it  was  held  erroneous  to  their  running  at  large  or  being  icept  in 

charge  the  jury  that  if  it  believed  that  a   place   where  they  may  infect  other 

the  horse  was  not  gentle,  and  that  the  animals,  the  question  whether  scab  is  a 

plaintiff  was  injured  by  the  horse,  then  contagious  disease  is  for  the  deteimina- 

the    defendant    was     responsible     for  tion  of  the  jury.     Mount  t^.  Hunter,  58 

the  injuries  sustained  by  the  vice  of  111.  246. 

t'.ie  horse.  Such  instruction  practically  IVhere  there  Is  Any  Evidence  0/ Scienter 
assumes  that  the  horse  was  vicious,  the  case  should  not  be  withdra<vn  from 
and  since  a  horse  is  not  naturally  a  the  jury.  Thus,  where,  in  an  action 
vicious  animal,  its  owner  is  not  liable  against  the  owner  of  a  bull  for  an  in- 
fer an  injury  done  by  it,  in  the  absence  jury  inflicted  upon  the  plaintiflf  by  the 
of  a  showing  not  only  that  it  was  animal  while  it  was  being  taken  along 
vicious,  but  also  that  the  owner  had  the  public  highway,  it  appeared  that 
knowledge  of  that  fact.  Finney  v,  the  plaintiff,  who  was  passing  along  1  he 
Curtis,  78  Cal.  498.  road,  wore  a  red  handkerchief  which 

Qaestioni  for  Jury  —  Knowledge  of  De-  irritated  the  animal  and  caused  the  ai- 

fendant,  — The  question  of  the  defend-  tack  upon  him,  and  that  after  the  acri- 

ant's  knowledge  of  an  animal's  vicious  dent   the  defendant  had  said  that  the 

disposition    should    properly   be  sub-  red  handkerchief  caused  the  injury,  as 

mitted  to  the  jury.     Hahnke  v.  Fried-  he  knew  that  a  bull  would  run  at  any- 

erich,  140  N.  Y.  224;  McGarry  v.  New  thing  red,  it  was  held  that  there  was 

York,  etc.,  R.  Co.,  60  N.  Y.  Super.  Ct.  evidence  in  support  of  the  averment  in 

367;  Turner  v.  Craighead,  83  Hun  (N.  the  declaration  that  the  defendant  had 

Y.>  112;  Cockerham  v,  Nixon,  11  Ired.  knowledge   of    the    mischievous    pro- 

L.  (N.  Car.)  269.  pensities  of  the  animal,  and  that  the 

The  Negligence  of  the  Defendant  with  sufllciency  of  such  evidence  should  have 

regard  to  an  animal   not  known  to  be  been    left    to    the    jury.     Hudson    v. 

actually  vicious  is  a  question  for  the  Roberts,  6  Exch.  697. 

jury.     Barnum  v,  Terpening,  75  Mich.  Ignoring  Evidence. —  In  case   to   re- 

557.  cover  for  an  injury  sustained   bv  the 

Nes^ligence  of  Plaintiff.  —  Whether  bite  of  a  dog  belonging  to  I  he  defend- 
the  plaintiff  in  an  action  to  recover  ant,  it  appeared  that  the  plaintiff  was 
damages  for  injuries  caused  by  a  the  tenant  of  certain  premises  belong- 
vicious  bull  was  guilty  of  contributory  ing  to  the  defendant  and  was  bitten 
negligence  is  a  question  that  should  while  descending  a  flight  of  stairs  near 
be  submitted  to  the  jury.  Meier  v.  which  the  dog  was  fastened.  The  de- 
Shrank,  79  Iowa  17;  Barnum  v.  Ter-  fendant  testified  that  prior  to  the  injury 
pening,  75  Mich.  557.  he   had    given   to   the   plaintiff  dircc- 

Sufficiency  of  Fence. — Where  injury  tions  not  to  use  the   stairs  while  cer- 

was  caused  by  a  stallion  that  escaped  tain  alterations  were  being  made,  and 

from  the  defendant's  yard,  which  was  whether  he   did   give  such  directions 


surrounded  by  a  fence,  claimed  to  be    was   one  of  the  disputed   questions  in 


of  the  fence  under  the  circumstances  claim  had  been  made  by  the  defendant 

was   properly   left    to   the  jury.     Mc-  that  he  had   forbidden  the  plaintiff  to 

Ilvainev.  Lantz,  100  Pa.  St.  586.     See  make  use  of  the  stairway.     Dvorak  9. 

also  Scott  V.  Wirshing,  64  III.  102.  Maloch,  41  111.  App.  131. 
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Indictments,  TRESPASSING  ANIMALS,       Informations,  etc, 

greater  tendency  to  confuse  than  to  enlighten  an  ordinary  jury.^ 
8.  Verdict.  —  The  general  rules  pertaining  to  verdicts  in  other 
cases  must  be  applied  in  actions  for  damages  for  injuries  by 
animals.* 

n.  INDICTMSITTS,    IHFOBKATIOKS,    AVD    COKPLAIKTS  —  In   General. 

—  Where  the  keeping  of  a  dangerous  or  vicious  animal  amounts 
to  a  public  nuisance,  there  may  be  a  criminal  prosecution  there- 
for;' but  in  some  jurisdictions  the  unlawful  herding  of  cattle,^ 
the  suffering  stock  to  go  at  large  in  inclosures  at  certain  times 
insufficiently  guarded,'  or  allowing  diseased  cattle  to  run  at 
large,  be  removed  without  a  permit,  or  imported,*  have  been 
made  criminal  offenses.^ 

Snfficienoy.  —  Where  the  indictment  or  complaint  in  a  proceeding 
relating  to  offenses  connected  with  animals  is  based  upon  a  stat- 

1.  See   in   general   article    Instruc-     and  so  to  specify  them  in  its  verdict. 
TIONS,  vol.  II,  p.  203.  Swift  ».  Applebone,  23  Mich.  252.     But 

Ordinary  Cattle.  —  Where  the  allega-  in  Massachusetts  it  seems  (hat  il  is  not 
tion  of  a  petition  was  that  a  pasture  ground  for  exception  that  the  jury  is 
was  securely  fenced  and  inclosed  with  directed  in  such  an  action  to  render  a 
a  good  and  sufficient  fence  capable  of  verdict  for  double  the  amount  after 
preventing  the  entry  of  all  '*  ordinary  having  ascertained  the  actual  damages, 
cattle,"  it  was  held  proper  to  refuse  a  it  being  in  principle  quite  immaterial 
special  charge  in  which  the  term  '  ordi-  whether  the  damages- be  doubled  by 
nary  cattle  '*  was  said  to  mean  **  cattle  the  court  or  by  the  jury.  Pressey  v, 
noi  known  to  the  owner  to  be  diseased,  Wirth,  3  Allen  (Mass.)  iqi.  See  gen- 
vicious,  or  breachy,"  inasmuch  as  erally  article  Damages,  vol.  5,  p.  730. 
knowledge  on  the  part  of  the  owner  Where  by  statute  double  damages 
of  his  animaTs  diseased  condition  or  may  be  assessed  by  the  jury  without 
vicious  or  breachy  nature  is  not  neces-  any  reference  to  fault  or  neglect  on  the 
sary  to  take  the  animal  out  of  the  ordi-  part  of  the  owner  of  the  cattle  commit- 
nary  and  put  il  in  an  extraordinary  ting  the  trespass,  it  is  improper  for  the 
class.  Clarendon  Land  Invest.,  etc.,  verdict  to  assess  interest  on  the  dam- 
Co.  V,  McClelland,  (Tex.  Civ.  App.  ages  ascertained,  as  this  would  be  an 
1895)  31  S.  W.  Rep.  1088.  enlargement  of  the  terms  of  the  statute. 

Absence  of  Itofinition  from  Later  In-  Jean  v.  Sand i ford,  39  Ala.  317. 

strnction.  —  Where  the  court  had,  in  a  Speeial  Finding.  —  In   an   action   for 

prior  instruction,  to  which  no  objection  damages  by  hogs  breaking  through  a 

was  made,  sufficiently  stated  what  con-  fence  into  an  inclosure  and  destroying  a 

stituted  an   unlawful  entry  upon   the  crop,  a  general  verdict  for  the  plaintiff 

plaintiff's  property  for  which  he  was  was  held  not  inconsistent  with  a  special 

entitled  to  recover,  a  further  instruc-  finding   that   a   fence   around   the   in- 

tion  to  the  effect  that  the  plaintiff  was  closure  was  insufficient  and  not  a  legal 

entitled   to  recover  if   the  jury  found  fence,  in  a  jurisdiction  holding  to  the 

that   the   defendant   appropriated    the  common-law  principle  that  every  one 

lands  of  the  plaintiff  to  his  own  use  or  must   take  care  of  his  own  stock  and 

allowed  his  cattle  wrongfully  and  ille-  sufifer   none  to  run  at  large  except  at 

gaily  to  go  upon  such  lands  was  held  his  peril.     Wells  v.  Beal,  9  Kan.^  597. 

not  to  be  erroneous  because  the  court  8.  As   to  indictments   for  nuisance, 

did    not    define     what    constitutes    a  etc  ,  see  article  Nuisances,  vol.  14,    p. 

wrongful  entry.     Erbes  v.  Wehmeyer,  1096.     See    also   the   title    Animals^   3 

69  Iowa  85.  Am.  and  Eng.  Encyc.  of  Law  341.    • 

2.  See  in  general  article  Verdict.  4.  Linney  v.  State,  5  Tex.  App.  344. 
Double  Damages.  —  In  Michigan^  in  an  6.  Mays  v.  State,  89  Ala.  37. 

action  to  recover  double  damages  for        6.  State  v.   Sterritt,    19  Oregon  352; 
injuries  caused  by  dogs,   it  is  proper    Troy  v.  State,  to  Tex.  App.  319. 
for  the  court  to  direct  the  jury  to  assess        7.  See  generally  the  statutes  of  the 
the  damages  therefor  as  single  damages    different  states. 
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IndiotiMiiU,  T RE  SPA  SSING  A  NIMA  LS.       Infomationa,  eto. 

ute,  it  must,  in  conformity  with  the  general  rules  applicable  to 
indictments,  informations,  and  complaints,  set  out  all  facts  going 
to  the  foundation  of  the  prosecution.*  It  is  usually  sufficient  to 
charge  the  offense  substantially  as  it  is  described  in  the  statute, 
and  is  not  requisite  to  employ  the  exact  language  of  the  statute,* 
nor  is  it  necessary  to  allege  what  the  statute  does  not  require.^ 
Oox^unotiTe  or  DisjonetiTe  ATormentf.  —  The  general  rules  relating  to 
the  propriety  of  charging  acts  constituting  an  offense  with  the 
disjunctive  **  or*'  where  the  statute  has  made  use  of  the  same 
word  should  be  applied  to  indictments  for  statutory  trespass."* 

1.  See  generally  article  Indictments,  sary  to  allege  that  the  defendant  was 

Informations,  and   Complaints,  vol.  aware  of  the  fact  that  his  sheep  were 

10.  p.  344.  diseased  at  the  time  of  their  removal, 

8.  Caldwell  v.  Stale,  a  Tex.  App.  53,  since  the  guilty  knowledge  of  the  de- 
holding  sufficient  an  information  which  fendant  is  nol  necessary  to  complete 
charged  the  unlawful  holding  of  "  fifty  the  offenee,  the  removal  under  the  cir- 
caiiie/'  under  an  act  making  it  a  mis-  cumsiances  defined  in  the  statute  being 
demeanor  for  a  person  to  herd  a  drove  what  is  punishable;  accordingly,  when 
of  horses  or  cattle  numbering  more  the  offense  is  brought  within  the  de- 
thin  twenty-five  head  upon  land  not  script! ve  words  of  the  statute  the  in- 
his  own  situated  within  a  certain  dis-  dictmeni  is  sufficient.  State  r.  Sterritt, 
tance  of   the   residence  of  a  resident  19  Oregon  352. 

without  the  consent  of  the  owner  of  the        3.  Caldwell  v.  State,  2  Tex.  App.  53. 

land;  Linney  v.  Stale,  5  Tex.  App.  344,  holding  that  an  information   under  a 

holding    that   where   the    punishment  statute  makfng  it  criminal  for  a  person 

for    unlawfully   herding    cattle    upon  to  herd  more  than  a  certain  number  of 

another's  land    within   a  certain   dis-  cattle  upon  any  land  not  his  own  within 

tiince   of   the   residence  of  a  resident  a  specified  distance  of  the  residence  of 

without  the  consent  of  the  owner  of  the  a  resident  without  the  consent  of  the 

land   is   regulated   by  and  dependent  owner  need  not  allege  the  name  of  the 

upon    the    number    uf    hours    during  owner  of  the  land  on  which  the  cattle 

which  the  defendant  shall  delay  to  re-  were  herded. 

move  the  stock  after  being  requested        (Questions  for  Jury.  —  In  criminal  pro- 

to  remove   them   by   the  resident  in-  ceedings    against   persons    failing    to 

truded  upon,  an  information  that  does  comply  with  or  violating  any  provisions 

not  charge  the  number  of  hours  during  with  respect  to  the  removal  of  diseased 

which  the  herd   was  permitted  to  re-  cattle,  the  questions  whether  the  cattle 

main  after  its  removal  was  requested  is  were    so    diseased   and    whether    the 

fatally  defective.  defendant  has  violated  the  act  are  for 

In  Mays  v.  State,  89  Ala.  37,  an  in-  the  determination  of  the  jury.    Troy  v. 

dictment  which   merely  charged  that  State,  10  Tex.  App.  3x9. 
the  defendant  knowingly  suffered  stock        4.  See  ariicle  Indictments,  Informa- 

to  go 'at  large   in  an    inclosure   was  tions,  and  Complaints,  vol.  10,  p  538. 
held  to  be  fatally  defective  where  the        Charging  in  Dl^unetive.  —  In  Alabama, 

offense  was   suffering  stock  to  go  at  by  statute,  it  is  permissible  to  charge 

large  in  an  inclosure   without  a  suf-  in   the   alternative,   but    each    charge 

ficient    guard    to    prevent    injury    to  mutt  distinctly  and  clearly  aver  erery 

crops.  affirmative    element    of     the    offense. 

Ezaet  Langoage  of  Statute  —  Scitntar.  Thus,  where  the  offenses  were  the  turn- 

—  In  an  indictment  under  the  Oreoon  ing  of  stock  at  large   into  an  inclosure 

statute  providing  that  any  person  de-  or    the    suffering   it    to    go  at    large 

siripg  to  move  his  sheep  that  are  dis-  in  the  inclosure    without  a  sufficient 

easedmustobtainapermittherefor,  itis  guard  to  prevent  injury  to  crops,  an 

necessary  to  follow  the  exact  language  indictment  charging  that  the  defendant 

of  the  statute;  accordingly,  where  an  suffered  stock  to  go  at  large  in  an  in- 

indictment  does  not  show  that  the  de-  closure  or  suffered  it   to  go  at  large 

fendant  was  the  owner  of  the  sheep  at  without  a  sufficient  guard  to  prevent  in- 

the  time  of  their  alleged  removal  it  is  jury  to  crops  was  held  to  be  defective, 

fatally  defective.     But  it  is  not  neces-  Mays  v.  State,  89  Ala.  37. 
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TRESPASS  ON  THE  CASE. 

By  Hknry  Stephen. 

L  Defihitiok  avd  Nattjbe  of  Action,  902. 

n.  JUBISDICTIOV  AKB  VEHirS,  903 

•    I.   Jurisdiction^  903. 
2.    Venue ^  903. 

in.  Pabties,  905. 

1.  Plaintiffs^  905. 

2.  Defendants^  905. 

IV.  JoiNDEB  OF  Counts  and  Causes  of  Action,  905. 

y.   DECLABATION   OB  COKPLAINT,  906. 

1.  In  General^  906. 

a.  Conformity  with  Process^  906. 

b.  Necessity  of  Full  Statement  of  Facts ^  907. 

c.  Demand  arid  Refusal^  908. 

d.  Matter  of  Inducement^  908. 

e.  Time,  908. 

/.   Conclusion  of  Declaration^  909. 
g.   Actions  upon  Statutes ,  909. 

2.  Description  of  Subject  of  Injury,  909. 

a.  Real  Property,  909. 

b.  Personal  Property,  910. 

c.  Property  in  Reversion,  910. 

3.  Statement  of  Plaintiff's  Interest^  ^i\. 

a.  In  General,  911. 

b.  Injuries  to  Property,  911. 

(1)  /«  General,  911. 

(2)  Where  Interest  Is  Possessory,  911. 

(3)  Where  Interest  Is  Reversionary,  912. 

c.  Interest  Originating  from  Defendant' s  Obligation,  912 

(i)  In  General,  012. 

(2)  Obligations  Originating  in  Contract,  913. 

(a)  /;/  General,  g  I  ^. 

(b)  Necessity  of  Formal  Statement,  913. 

(3)  Obligations  Not  Originating  in  Contract,  915. 

d.  Averment  and  Proof  915. 

{1)  In  General,  915. 

(2)  Variance  from  Contract  Stated,  916. 

4.  Statement  of  Injury,  916. 

a.  Allegation  of  Force,  916. 

b.  Whereas  or  Wherefore,  917. 

c.  Consequential  Character  of  Injury,  917. 

d.  Breach  of  Duty,  9 1 7. 
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DeaniUonand  TRESPASS  ON  THE  CASE.      Hature  of  Actioa. 

e.  Illegality  of  Act ^  917. 

f.  Motive  or  Intent^  918. 

g.  Scienter^  918. 

h.  Sufficiency  of  Avermenty  919. 
/.  Averment  and  Proof  y  ^\i^ 
5.  Damages^Qii). 

a.  In  General^  9 19. 

b.  Matter  in  AggravcUion^  920. 

VI  Plea  ob  Aksweb,  920. 

1.  General  Issue,  ^20. 

2.  Requisites  and  Sufficiency  of  Special  Pleas,  920. 

3.  Proof  under  Plea,  921. 

vn.  Pleadikos  Subsequent  to  Flea  ob  Absweb,  922. 

Vni  INSTBUCTIOBS,  923. 

IX.  Vebdigt  ob  F1HDIBO8,  923. 

CROSS-REFERENCES. 

See  generally  articles  ASSUMPSIT,  vol.  2,  p.  987;  CARRIERS, 
vol.  3,  p.  812;  CONSPIRACY,  vol.  4,  p.  736;  FALSE  REP- 
RESENT A  TIONS  AND  DECEIT,  vol.  8,  p.  %%z ;  LIBEL 
AND  SLANDER,  vol.  13,  p.  26;  MALICIOUS  PROSECU- 
TION, vol.  13,  p.  419;  NEGLIGENCE,  vol.  14,  p.  329;  TRES- 
PASS, ante,  p.  780;  TRESPASSING,  VICIOUS,  AND 
DISEASED  ANIMALS,  ante,  p.  886. 

For  Matters  of  Substantive  Law  and  Evidence,  see  the  title  TRES- 
PASS ON  THE  CASE  in  the  American  and  English  Ency- 
CLOPiEDiA  OF  Law. 

1.  Definition  and  Natube  of  Action.  —  Trespa.ss  on  the  case 

is  a  form  of  action  devised  to  cover  all  cases  where  an  actionable 
wrong  is  claimed  under  the  particular  circumstances  of  the  case 
stated.*  It  existed  in  a  limited  form  at  common  law,*  including 
in  its  most  comprehensive  signification  assumpsit  as  well  as  an 
action  in  form  ex  delicto;^  though  in  modern  times  it  is  usually 
understood  to  mean  an  action  in  the  latter  form.**  But  it  is  not 
necessary  to  the  maintenance  of  an  action  on  the  case  that  there 
should  be  any  moral  turpitude  in  the  act  complained  of,*  case 
being  a  universal  remedy  given  for  ail  personal  wrongs  and 
injuries  that  are  not  direct  and  immediate  on  the  act,  but  only 
consequential,  or  not  committed  with  actual  or  implied  force.* 

1.  Bac.    Abr..    tit.    Actions   on   the  ate  it  may  be  in  either  form,  as  th-; 

Case.  facts  may  be.     Hathorn  v.  Cal<;f,  53 

3.  I  Chitty  on  Pleading  (i6th   Am.  Me.  471. 

ed.)  148.  4.  Hathorn  v,  Calef.  53  Me.  471;  i 

8.  Carter  v.  White.  32  III.  509;  Albert  Chiity  on  Pleading  (i6th  Am.  ed.)  148. 

V,  Blue.  10  B.  Mon.  (Ky.)92;  Hathorn  6.  Hynson   v.   Taylor,   3  Ark.   552; 

tf.  Calef,  53  Me.  471.  Jones  v.  Buzzard,  2  Ark.  442;  Doremus 

In  Maine  an  action  on  the  case  in-  v.  Hennessy,  62  111.  App.  391. 

eludes  assumpsit  as  well  as  tort,  and  6.  i  Chitty  on  Pleading  (i6th  Am. 

when  this  remedy  is  provided  by  stat-  ed.)  140. 
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^nritdiotion  TRESPASS  ON  THE  CASE.  and  Venu*. 

It  is  based  upon  the  mere  justice  and  conscience  of  the  case,  and 
is  in  the  nature  of  a  bill  in  equit3^  being  peculiarly  adapted  to 
the  redress  of  injuries  arising  from  any  new  relation  in  which 
parties  may  be  placed  by  the  varying  changes  in  society  and 
business,  whether  arising  from  statutory  provisions  or  otherwise.* 

n.  JVBISDICTION  AVD  Vektte  —  1.  Jurisdiction.  —  In  some  juris- 
dictions it  has  been  held  that  an  action  of  trespass  on  the  case 
cannot  be  brought  before  a  court  of  inferior  jurisdiction,  but  must 
be  brought  in  a  higher  court.» 

2.  Venue  —  In  Oenena.  —  Whether  trespass  on  the  case  is  to  be 
regarded  as  a  local  or  a  transitory  action  depends  upon  whether 
the  cause  of  action  arose  from  an  injury  to  real  property  or  from 
an  injury  to  personal  rights  or  personal  property.' 

It  If  a  Local  Action  where  its  cause  arose  from  an  injury  to 
real  property,  and  in  the  absence  of  a  statute  to  the  con- 
trary the  venue  must  be  laid  in  the  county  in  which  the  cause 
of  action   arose/   unless   the   tort   was  founded  on  a   contract 

A  Mero  Nonfeasance  is  not  regarded  upon  a  declaration  framed  according  to 
as  forcible,  for  where  there  has  been  the  peculiar  circumstances  of  his  own 
no  act  there  cannot  be  force.  Hinks  v.  particular  grievance,  for  whenever  the 
Hinks,  46  Me.  423;  Gate  v.  Gate,  50  common  law  gives  a  right,  or  prohibits 
N.  H.  144;  Turner  V.  Hawkins,  I  B.  &  P.  an  injury,  it  also  gives  a  remedy  by 
476;  Shap::ott  v.  Mugford,  x  Ld.  Raym.  action,  and  therefore  whenever  a  new 
188;  Wilbraham  v.  Snow,  2  Saund.  47;  injury  is  done  a  new  method  of  remedy 
Six  Garpenters  Gase,  8  Goke  146.  may  be  pursued.  Doremus  v.  Hen- 
Ii^nrieetoIntangibleProperty,  as  repu-  nessy,  62  III.  App.  391;  Adams  v. 
tation,  health,  and  incorporeal  herediia-  Paige,  7  Pick.  (Mass.)  542;  Stout  v. 
ments,  are  not  regarded  as  committed  Keyes.  2  Dougl.  (Mich.)  184;  Griffin  7/. 
with  force,  since  what  is  injured  cannot  Farwell,  20  Vt.  151;  Bird  v.  Randall,  3 
be  affected  directly  by  any  substance.  Burr.  1353;  Millar  v.  Taylor,  4  Burr. 
3  Black.  Gom.  122  ft  st^.  2345;  Webb's  Gase,  8  Goke  46;  Wins- 
It  Hynson  v.  Taylor,  3  Ark.  552;  more  v.  Greenbank,  Willcs  581;  Birk- 
Tones  v.  Buzzard,  2  Ark.  442;  Doremus  ley  v.  Presgrave,  i  East  226. 
v,  Hennessy,  62  III.  App.  39T;  Griffin  8.  Stuckey  z'.  Churchman,  2  III.  App. 
V.  Farwell,  20  Vt.  151.  584;  Harrington  v.  Heath,  15  Ohio  483; 
Where  a  Statute  Provides  a  Remedy  for  Galdwell  ?/.  Dunshee,  15  Ohio  488; 
a  cause  of  action  orij^iiiating  in  and  Millheim  Banking  Go.  v.  Peifer,  22  Pa. 
founded  upon  a  contract  by  an  **  action  Go.  Gt.  129;  Snyder  v.  Moyer,  22  Pa. 
on  the  case,"  there  is  no  reason  why  Go.  Gt.  409;  Canan  v.  McGamy,  i 
the  declaration  should  not  be  in  as-  Penny.  (Pa.)  397;  Engelking  v.  Von 
sumpsit.  Haihornz/.  Galef,  53  Me.  471.  Wamel.  26  Tex.  469.  And  see  the 
See  also  Fowler  v.  Robinson,  31  Me.  codes  and  statutes  of  the  various 
189.  stales. 

ComprehensiTenesf     of    Ezpreedon. —  Title  to  Beal  Property.  —  As  to  the 

"  The  term  '  action  on  the  case  '  com-  effect  upon  an  action  on  the  case  in  an 

prehends    a    great    variety    of    suits,  inferior  court   where   the  title  to  real 

*     *     *     Such    an    action  may     be  properly  is  the  question  at  issue,  see 

brought  upon  a  statute  as  well  as  for  a  article  Justices  of  the  Peace,  vol.  12, 

fraud  or  a   breach   of    a    warranty."  p.  675. 

Sharp  V.  Gurtiss,  15  Gonn.  526.  8.  For  a  special   treatment  of  this 

Whenever,  therefore,  any  special  con-  subject  see  article  Venue. 

sequential  damage  arises  from  a  wrong  4.  Sumner  v.  Finegan,  15  Mass.  284; 

which  could  not  be  foreseen  and  pro-  Graves  v.  McKeon,  2  Den.  (N.  Y.)  639; 

vided   for  in    the  ordinary   course  of  Roach  7\  Damron,  2  Humph.  (Tenn.) 

justice,  the  party  injured  is  allowed  to  425;  Livingston  v,  Jefferson,  i  Brock, 

bring  a  special  action  on  his  own  case  (U.  S.)  203;  Jefferies  v,  Duncombe,  il 
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between  the  parties.* 

Aot  in  One,  Iigury  in  Anotlker  Connty.  -^  Where  the  act  was  done  in 
one  county  and  the  injury  was  sustained  in  another,  the  authori- 
ties are  at  variance,  one  line  of  decisions  holding  that  suit  must 
be  brought  in  the  county  where  the  injury  was  sustained,*  though 
there  are  decisions  which  hold  that  it  may  be  brought  either  in 
the  county  where  the  act  was  done  or  in  that  where  the  injury 
was  sustained.' 

East  226;   Mersey,  etc.,   Nav.   Co.   v,  Ortrflowing  Water  Caniing  Damage. — 

Douglas,  2  East  497.  In    Thompson     v.    Crocker,    9    Pic'r, 

In  Texaa,  an  action  of  trespass  on  the  (Mass.)  59,  case  was  brought  for  caus- 

case  may*  under  Rev.  Stat.,  art.  rigS,  ing  the   water  to  flow  back  upon  the 

subdiv.  8  (Rev.  Stat.  18^5,  art.    1194.  plaintiff's  mills  in  the  county  of  Ply- 

subdiv.  9),   be  brought  in  the  county  mouth  by  means  of  a  dam  alleged  un- 

where  the  trespass  was  committed,  or  der    a    videlicet   to    be    in    the    same 

in  the  county  where  the  defendant  has  county.     The  dam  was  proved  to  be  in 

his  domicil.     Hill  v.  Kimball,  76  Tex.  another  county,  but  it  was  held  that 

210;     Houston,    etc.,    R.   Co.   v.    Mc-  the  variance  was  immaterial.     Parker, 

Donough,  I  Tex.  App.  Civ.  Cas.,§  651;  C.  J,,  said  that  the  variance  was  not 

Cook  V.   Horstman,  2  Tex.  App.  Civ.  material,  **  for  the  injury  done  to  the 

Cas.,  g  770.  plaintiff's  mills  is  the  substance  of  the 

1.  Lewis  V.  Martin,  i  Day  (Conn.)  complaint,  and  the  place  where  the  in- 

263;  Warren  v.  Webb,  i  Taunt.  379.  jury   was  done,  to  wit,  at  the  mills, 

d.  Worster    v,  Winnipiseogee   Lake  gives  the  locality  to  the  action  a   d  not 

Co.,  25  N.  H.  525.  the  source   from   which   the   mischief 

In  Simmons  v,  Lillystone,  20  Eng.  L.  came.    The  evidence  of  a  dam  [built] 

&  £q.  445,  8  Exch.441,  theidea  that  an  anywhere  below  the    plaintiff's    mills 

action  would  lie  in  either  county  was  unlawfully,   whereby   the   use  of  the 

not  suggested.     The  plaintiffs  owned  mills  was  impaired,  would  give  the  right 

premises  in  the  county  of  Kent  abut-  of  action    in    the    county  where    the 

ting  on  the  Thames  at  a  certain  part  of  mills  stood,  and  it  was  wholly  unneces- 

the  river  called  the  Blockhouse  Dock,  sary  to  allege  in  what  county  the  ob* 

and  the  defendant  obstructed  the  dock  struction  was  erected."     Compare  Mer- 

by  placing  piles,  etc.,   thereon.     The  sey,  etc.,  Nav.  Co.  v,  Douglas,  2  East 

venue  in  the  margin  of  the  declaration  497. 

was  London.    A  rule  to  enter  a  verdict  DiTersion  of  Water. —  Where  the  plain- 

for  the  defendant  was  not  made  abso-  tiff's   right  to  have  water  flow  from  a 

lute  because  the  court  could  not  find  river  to  the  head  of  a  ditch  was  in> 

any  allegation  in  the  declaration  which  fringed  by  the  diversion  of  the  water 

made  ic  *'  essential  to  the  plaintiff  to  so  that  it  did  not  flow  into  his  ditch, 

prove   that   the  cause  of  injury,    the  and  the  ditch  was  located  in  two  coun- 

making  of  the  embankment,  was  in  the  ties,  it  was  held  that  an  action  for  the 

city  of  London."     As  the  counsel  for  trespass  might  be  maintained  in  toth, 

the  plaintiff  did  not  cake  the  position  notwithstanding    that  the  specific  act 

that  in  such  a  case  an  action  fvould  lie  complained   of    did   not  occur  in  the 

in  either  county,  and  as  that  idea  was  county  in  which  action  was  brought, 

not  alluded  to  by  the  court,  it  may  be  because  the  consequences  of  the  specific 

fairly  presumed  that  the  doctrine  that  act  operated  on  the  whole  of  the  ditch, 

the    suit  may   be   brought    in    either  Lower  Kings  River  Water  Ditch  Co.  r. 

county  is  not  now  applicable.  Kings  River,  etc.,  Canal  Co.,  60  Cal. 

3.  Worster  v.   Winnipiseogee   Lake  408. 

Co.,  25  N.  H.  525.  The  Foundation  of  the  Doctrine  that 

lUnstrationa.  —  In  Barden  v,  Crocker,  Case  for  an  Ii^jnry  to  Land  May  Be  Brought 

10     Pick      (Mass.)    383,    action     was  in  Either  County  seems  to  be  the  case 

broucrht  for  depriving  the  plaintiff  of  of  the  Abbot  of  Stratford   ciUdxn  Bul- 

his  fishery  in  the  county  of  Plymouth  wer's  Case,  7  Coke    2^,   wherein  the 

by  a  dam  erected  in  the  county  of  Bris*  charge  against  the  abbot  was  that  he 

tol,  and  the  court  remarked  that  the  neglected  to  repair  a  wall  in  the  county 

action  could  have  been  maintained  in  ot   Essex  whereby  land  belonging  to 

either  county.  the  plaintiff  in  the  county  of  Middlesex 

904  Volume  XXL 


HrtiM.  TRESPASS  ON  THE  CASE.      joinder  «f  CounU. 

liUtk  TnuidtMry  Atttioa,  and  may  accordingly  be  brought  wherever 
the  court  can  obtain  jurisdiction  of  the  parties,  where  the  injury 
was  either  to  personal  rights  or  to  personal  property.* 

lU  PABTIE8 — 1.  Flaintiffi.  —  The  joinder  of  plaintiffs,  in  an 
action  of  trespass  on  the  case,  is  usually  dependent  on 
whether  they  are  jointly  or  severally  interested  in  the  subject- 
matter  and  have  sustained  a  joint  or  several  damage,  but  as  a 
general  rule  where  parties  are  jointly  interested  they  must  be 
joined  as  plaintiffs.' 

2.  Befindsnti.  —  Where  two  or  more  have  jointly  committed  an 
injury  which  is  in  itself  a  tort,  or  where  the  liability  sought  to  be 
enforced  does  not  originate  in  a  contract,  or  is  not  so  declared 
on,  the  plaintiff  may  at  his  option  sue  one  or  join  as  defendants 
all  or  some  of  those  who  committed  the  alleged  injury.' 

DtttlM  Orifttad  by  I*w.  —  Where  the  injury  complained  of  results 
from  a  neglect  to  perform  a  duty  imposed  by  the  law  upon  two 
or  more  persons,  all  who  were  liable  by  reason  of  their  neglect 
may  be  joined  as  defendants.* 

DtitlM  Ortattd  hy  OontrMt.  —  Where  the  liability  as  set  forth  in  the 
declaration  is  obviously  founded  in  contract,  but  the  injury  com- 
plained of  is  in  its  character  a  tort,  the  plaintiff  may  sue  one  or 
more  of  those  liable;  but  where  a  breach  of  contract  is  the  grava- 
men of  the  action  and  the  contract  is  material,  all  jointly  liable 
thereon  must  be  joined.* 

IV.  JOINDSB  OF  Counts  JlHD  CATJSES  OV  Action  —  in  OeneraL  — 
The  general  rules  as  to  the  joinder  of  counts  should  be  followed, 
and  where  several  counts  are  adopted  the  pleader  should  be  care- 
ful not  to  misjoin  them.® 

was  overflowed,  but  he  might  have  Actions,  vol.  15,  p.  54T.  And  see 
neglected  this  to  any  extent  provided  Green  v.  North  Yarmouth,  58  Me.  54; 
he  thereby  caused  no  injury  to  the  Haven  z/.  Brown,  7  Me.  421;  Williams 
plaintiff,  and  when  the  injury  was  v,  Lanier,  Busb.  L.  (N.  Car.)  30. 
caused  the  plaintiff  did  not  sustain  it  in  3.  Vail  v.  Strong,  10  Vt.  457;  Wright 
the  county  of  Essex »  but  in  Middlesex,  v,  Geer,  6  Vt.  151;  Bloss  v.  Plymale,  3 
But  it  is  difficult  to  see  why  it  shoula  W.  Va.  393.  Kor  a  special  treatment  of 
have  b^en  held  that  an  action  for  an  this  subject  see  article  Parties  to 
injury  to  land  confessedly  local  in  its  Actions,  vol.  tg,  p.  557. 
character  could  be  maintained  in  a  Kecessity  of  Joinder.  —  In  Louisiana, 
county  where  no  cause  of  action  had  under  the  code,  ail  cotrespassers  must 
accrued.  be  joined  as  parties  defendant.  Lous- 
It  Titus  V.  Frankfort,  15  Me.  89;  sade  v.  Hartman,  16  La.  119. 
Gardner  v.  Thomas,  14  Johns.  (N.  Y.)  4.  Vail  v.  Strong,  lo  Vt.  457;  Buddie 
131;  Glen  V.  Hodges,  9  Johns.  (N.  Y.)  r.  Willson,  6  T.  R.  369;  Govett ».  Rad- 
67:   Hunt  V,  Pownal,  9  Vt.  411;  Shaver  nidge,  3  East  68. 

V.  White,  6  Munf.  (Va.)  112.  5.  Vail  s^.  Strong,  loVt.  457;  Boson  «« 
Illostration. —  In  Henry  v.  Sargeant,  Sandford,  a  Salk.  440;  Powell  v.  Lay 
13  N.  H.  32a,  it  was  held  that  trespass  ton,  2  B.  ft  P.  N.  R.  365;  Max  v.  Rob- 
on  the  case  for  an  illegal  assessment  of  erts,  2  B.  &  P.  N.  R.  454.  See  also  in 
a  tax  against  the  plaintiff,  and  for  cans-  general  article  Parties  to  Actions, 
ing  him  to  be  arrested  and  imprisoned  vol.  15,  p.  563. 

in  Vermont,  might  be  brought  in  New  6.  See  article  Counts,  Paragraphs, 

Hampshire.  and  Separate  Statements,  vol.  5,  p. 

8.  See  in  general  article  Parties  to  321  et  seq, 
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Anampdt  and  Caio.  —  In  the  absence  of  a  statute  authorizing  the 
joinder,  counts  in  assumpsit  and  case  may  not  be  joined,  because 
they  do  not  admit  of  the  same  plea  and  judgment.'^ 

Yi  et  Armif  and  Caae.  —  Counts  in  vi  et  armis  may  not,  unless 
authorized  by  statute,  he  joined  with  counts  in  case,  because  the 
actions  proceed  on  different  rights  and  grounds,  are  open  to 
different  and  separate  defenses,  and  the  measure  of  damages 
under  each  is  not  the  same.' 

TroTor  and  Case.  —  Several  causes  of  action  in  case  may  be  joined 
with  a  count  in  trover,  for  their  nature  is  in  legal  effect  the  same, 
the  same  plea  may  be  pleaded,  and  the  same  judgment  may  be 
given  on  all  the  counts.' 

V.  DSGLABATIOV  OB  COK^AIVT  —  1.  In  OoneraL  —  The  requi- 
sites and  sufficiency  of  a  declaration  in  case  generally  depend  on 
those  particular  circumstances  on  which  the  action  is  founded, 
and  reference  should  be  made  to  those  articles  dealing  with 
special  kinds  of  tort  for  which  an  action  of  trespass  on  the  case 
is  the  proper  remedy. 

a.  Conformity  with  Process.  —  A  declaration  or  complaint 
in  case  should,  as  in  other  forms  of  action,  conform  to  the  process 
with  regard  to  the  names  and  number  of  the  parties  to  the  action, 
the  character  or  right  in  which  they  sue  or  are  sued,  and  the  form 
of  the  action.* 

In  England,  nnder  the  Hilary  Bnlao,  Ferrter  v.    Wood,  9  Ark.  85:  Tyre  v. 

where  the  tort  was  a  misfeasance  sev-  Causey,  4  Harr.  (Del.)  435;  De  Silver 

eral  counts  for  the  same  injury  varying  v,  Holden,  50  N.  Y.  Super.  Cl  236. 
the  description  of  it  are  not  to  be  al-        4.  i  Chitty  on   Pleading  (i64h  Am. 

lowed.     So,  too,  where  the  injury  was  ed.)  265. 

caused  by  a  nonfeasance,     i  Chitty  on        Where  the  action  is  in  case,  a  count 

Pleading  (i6th  Am.  ed.)  430.  therein   will   be  intended  as  ex  deiieto 

1.  Stoyel  V.  Westcott,  2  Day  (Conn.)  unless  there  be  8omethin£  in  its  form 
418;  Howe  V,  Cooke,  21  Wend.  (N.  and  structure  which  plainly  forbids 
Y.)  29;  Dickon  V.  Clifton,  2  Wils.  C.  PI.  such  iniendment.  Ferrill  v.  Brewis, 
319;  Mast  V.  Goodson,  3  Wils.  C.  PL  25  Gratt.  (Va.)  765. 

34<^.  Where  the  cause  of  action  as  stated 

2.  Mecklin  v.  Deming,  iii  Ala.  159;  in  the  declaration  arises  from  a  breach 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.)  of  promise,  the  action  is  ex  contractu; 
146;  Mast  V.  Goodson,  3  Wils.  .C.  PI.  but  if  the  cause  of  action  arises  from  a 
348.  And  see  in  general  article  Tres-  breach  of  duly  gtowing  oui  of  con- 
PASS,  ante^  p.  780.  tract,  it  is  ex  delicto  and  case.     Wtlkin- 

3.  Henry  r.  Allen,  93  Ala.  197;  El-  son  v.  Moseley,  18  Ala.  288.  See  gencr- 
more  v.  Simon,  67  Ala.  526;  Wilkinson  ally  article  Theory  of  the  Case,  ante^ 
V.  Moseley,  30  Ala.  562;  Dixon  v.  Bar-  p.  649. 

clay,  22  Ala.  370;  Haves  v,  Massachu-  Where  a  count  charges  an  entry,  un- 

setts   Mut.  L.    Ins.  Co.,   125   111.  626;  der  pretext  of  a  license,  upon  premises 

Beebe  v.  Knapp,  28  Mich.  53;  Horsely  not  covered  by  the  license,  and  does 

V,    Branch,    i    Humph.    (Tenn.)    199;  not  set  up  any  consequential  damages. 

Brown  v.  Dickson,  i  T.  R.  277;  Mast  v,  it  is  a  count  in    trespass  and  not  in 

Goodson,  3  Wils.  C.  PI.  348:  Smith  v,  case.      Ives    v,    Williams,    53    Mich. 

Goodwin,  4  B.  &  Ad.  420,  24  E.  C.  L.  91.  636. 

ninstration.  —  Where  a  cause  of  ac-  The  fact  that  a  count  in  case  states 
tion  arises  from  a  false  and  fraudulent  some  facts  which  might  sustain  a  dec- 
representation,  a  count  therefor  may  laration  in  vi  et  armis  will  not  charac- 
be  joined  with  one  in  trover  or  conver-  terize  it  as  a  count  therein,  even  upon 
sion.     Dixon  v.  Barclay,  22  Ala.  370;  a  demurrer  thereto  for  a  misjoinder  of 
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d.  Necessity  of  Full  Statement  of  Facts.  —  The  distin- 
guishinpr  characteristic  of  an  action  on  the  case  seems  to  be  that 
all  the  facts  upon  which  the  plaintiff  relies  must  be  stated  in  his 
declaration,*  which,  except  where  brought  on  a  statute,  should 
show  clearly  and  distinctly  that  some  tort  and  not  a  mere  breach 
of  contract  has  been  committed,*  and  must  sufficiently  state  such 
facts  as  show  an  invasion  of  the  legal  right  of  the  plaintiff,  with 
a  proper  allegation  of  injury,  or  the  invasion  of  such  a  right  that 
the  law  implies  some  resulting  injury.'     Where  the  plaintiffs 

counts.     Shrieve  v.  Stokes,  8  B.  Mon.  in   more   ways  than    one,   the   whole 

(Ky.)  453.  transaction  with  all  its  resulting  conse- 

Commeneanient  inOaie. — A  declaration  quences  may  be  set  forth  in  one  count 

containing    several     counts,    each    of  of  a  declaration  in  case,  provided  the 

which  is  distinctively  in  trespass  fuar^  act  is  not  alleged  to  be  a  wilful  one. 

ciausum,  the  fundamental  charge  being  Hay  v,  Cohoes  Co.,  3  Barb.  (N.  Y.) 

a  breaking  and  entering,  is  not  a  dec-  42. 

laration  in  case  l>ecause  it  is  called  so  2.  Royce  v.  Oakes,  20  R.  L  418,  hold- 
in  its  commencement.  U.  S.  Manufac-  ing  that  when  a  declaration  simply 
luring  Co.  v.  Stevens,  52  Mich.  330.  shows  a  case  where  a  servant  or  agent 
See  also  Wood  v,  Michigan  Air  Line  has  collected  money  for  his  "principal 
R.  Co.,  81  Mich   358.  and  neglected  to  pay  it  over   on  de- 

Contraet  at  Mere  Indnoement.  —  A  dec-  mand   it  is  bad,  because  the  plaintiff's 

laration  in  an  action  on  the  case  set-  remedy,  and  his  only  remedy,  is  by 

ting  forth  a  contract  between  the  plain-  assumpsit  or  debt,  and  that  to  permit 

tiff    and    the  defendant  as  matter  of  the  plaintiff  to  maintain  an  action  of 

inducement,  opening  the  way  to  the  trespass  on  the  case  would  in  effect  be  to 

gravamen  of  the  action,   which   is  a  abolish  the  distinction  between  actions 

lort  connected  with  the  making  of  the  sounding  in  tort  and  those  sounding 

contract,  is  in  conformity  with  the  form  in  contract,   and   to   enable    a    plain- 

of  action.     Dixon  v.  Barclay,  32  Ala.  tiff,  in  any  case  where  money  has  been 

370;  Myers  v.  Gilbert,  18  Ala.  467.  had  and  received  by  another  to  his  use, 

Yarianoe  with  Writ.  —  Where  the  only  to  sue  in  tort  for  its  recovery, 

count  in  a  declaration  is  one  in  tres-  Matter  of  Contract  Cannot  Be  Converted 

pass  on  the  case,  notwithstanding  that  into  Tort.  —  In  an  action  on  the  case  to 

the  declaration  commences  **  in  a  plea  recover  money  had  and  received  by  the 

of  trespass,"  the  declaration  is  one  in  defendant  to  the  plaintiffs'  use,  where 

case,   and  at  the  most  there  is  only  a  (he  declaration  simply  alleged  a  breach 

variance    between    the    writ    and    the  of  duty  in  not  paying  the  money  over 

declaration,  of  which  advantage  must  to  the  plaintiffs  after  demand,   there 

be  taken  in  apt  time.     Toledo,  etc.,  R.  was  a  further  allegation  that  the  neg- 

Co.  V.  McLaughlin,  63  111.  389.  lect  complained  of  was  with  the  intent 

Amendment.  —  Where  the  plaintiff  in  to  defraud,  and  it  was  contended  that 
a  declaration  before  a  justice  com-  the  latter  allegation  changed  the 
menred  his  declaration  by  stating  in  a  neglect  into  a  tort.  This  was  held  im« 
plea  of  trespass,  and  then  proceeded  to  proper,  and  the  demurrer  to  the  dec- 
state  the  ground  of  his  complaint  in  laration  was  sustained.  Royce  r. 
such  a  way  as  not  to  admit  of  its  being  Oakes,  20  R.  I.  418. 
trespass  —  in  other  words,  so  stated  it  S«  A  declaration  setting  out  that  the 
as  to  make  it  trespass  on  the  case  —  it  defendant  was  a  collector  of  taxes,  and 
was  held  proper,  under  the  Vermont  that  acting  in  that  capacity  he  pre- 
Statute,  to  permit  an  amendment  by  tended  to  hold  a  tax  for  collection 
allowing  the  words  "  on  the  case"  lo  against  the  plaintiff,  who  was  at  that 
be  added  after  the  word  **  trespass,"  as  time  the  owner  of  and  held  title  to  one 
such  an  amendment  changed  neither  share  of  the  capital  stock  of  a  bank, 
the  cause  of  action  nor  the  form  of  ac-  and  that  the  defendant  illegally  levied 
tion.  Coggs well  z'.  Baldwin,  15  Vt.  404.  upon  and  sold  said  share  of  stock  in 

1.  Hathorn  v.  Calef.  53  Me.  471.  satisfaction    of    said    pretended    tax. 

One  Aot  but  Many  Iigurlae.  —  Where  whereby  the  plaintiff  was  divested  of 

a  wrongful  act  has  injured  the  plaintiff  his  title  thereto,  does  not  sufficiently 
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show  generally  and  comprehensively  a  right  in  themselves,  an 
injury  by  the  defendants,  and  a  loss  sustained  by  them  in  conse- 
quence»  it  is  as  a  rule  sufficient.^ 

c.  Demand  and  Refusal.  —  Where  the  act  complained  of 
was  prima  facie  actionable,  it  is  not  necessary  to  allege  that  a 
demand  for  redress  has  been  made  upon  the  defendant  and  that 
he  refused  to  comply  therewith.* 

d.  Matter  of  Inducement.  —  The  declaration  may  set  forth 
a  contract  between  the  plaintiff  and  the  defendant,'  or  any  mat- 
ter which  in  itself  would  afford  no  ground  of  action  or  cause  of 
complaint,  by  way  of  inducement  to  show  how  the  gravamen  of 
the  action  tended  to  injure,  and  did  injure,  the  plaintiff.^ 

e.  Time.  —  An  exact  statement  of  the  time  at  which  the  injury 
was  committed  is  not  as  a  rule  requisite,  and  where  it  is  possible 
that  It  could  have  been  committed  on  several  days,  it  may  be 

allege  such  an  invasion  of  the  plain-  find  a  purchaser  for  it,  or  show  that  he 
lift's  rights  as  wiU  supportan  inference  was  deterred  from  performing  his  duty 
of  loss  by  the  plaintiff.  Sprague  t/.  in  relation  to  the  property  by  the 
Fletcher,  67  Vt.  46.  threats  of  the  defendant.  The  dec* 
Besifltiag  Applioation  to  Enter  Publio  laration  was  held  insufficient.  Burnap 
Irandi.  —  The  defendant  should  be  ad-  v,  Dennis,  4  111.  478. 
vised  in  what  particular  respect  he  Aider  by  Verdict.—  A  declaration  in 
has  wrongfully  intermeddled  with  the  case  which  states  too  generally  the 
rights  of  the  plaintiff.  Thus,  in  an  ac-  means  by  which  the  injury  complained 
tion  against  a  person  who  has  mali-  of  occurred  is  aided  by  verdict.  Hulden 
ciously  resisted  the  plaintiff's  applica-  v.  Rutland,  etc.,  R.  Co..  30  Vt.  297. 
lion  10  enter  public  lands,  the  plaintiff  A  Very  General  Statement  of  the  Wrong- 
should  set  forth  ihe  particular  acts  of  fol  Act  Wonld  Seem  to  Bo  SoAcient  to  pat 
which  he  complains,  or  the  action  the  defendant  on  his  defense.  At  any 
might  be  defeated  by  showing  either  rate  such  a  statement  is  good  after 
thai  the  defendant  never  made  the  verdict.  Taylor  v.  Day,  16  Vt.  566; 
suggestion  against  the  plaintiff's  right  Cutler  v.  Adams,  15  Vt.  237 
with  which  it  is  sought  to  charge  him,  2.  Gilchrist  v.  Bale,  8  Watts  (Pa.) 
or  that  be  had  probable  cause  to  believe  355,  holding  that  in  case  for  enticing 
his  suggestion,  whatever  it  might  have  and  detaining  the  defendant's  wife,  no 
been,  to  be  true.  Hoyt  v,  Macon,  2  request  by  the  plaintiff  to  the  defend* 
Colo.  113.  ant  to  deliver  up  the  wife,  and  refusal 
1.  Twiss  V,  Baldwin,  9  Conn.  301.  by  him,  need  be  laid.  See  also  Thurs- 
Iignry  Most  Be  Shown  Spooifioally.  —  ton  v,  Blanchard,  22  Pick.  (Mass.)  20; 
Bare  statements  that  the  defendant  did  Bates  v,  Conkling,  10  Wend.  (N.  Y.) 
wrong  and  that  the  plaintiff  was  in-  391. 

jured  are  not  enough;  the  declaration  8.  Dixon  v.  Barclay,  22  Ala.  370. 

must  show  how  and  in  what  manner  4.  Where  the  gravamen  of  an  action 

he   was  injured.     Thus,   in  an  action  was  a  fraudulent  conspiracy  to  conceal 

brought  by  an  administrator  of  a  de-  goods,  and  their  actual  concealment  on 

cedent's  estate  the  declaration  set  out  board  the  plaintiff's  vessel  bound  to  a 

that  it  was  the  duty  of  the  plaintiff  as  foreign  country,  where  the  introduc- 

such  administrator  to  sell  specific  prop-  tion  of  such  goods  under  such  circum* 

erty  for  the  benefit  of  the  estate,  which  stances   would   expose   the    vessel    to 

he  would  have  sold  but  for  the  threat-  peril    and   penalty,  detention,  and  ex- 

ening  of  the   defendant   to   prosecute  pense,  it  was  held  proper  to  set  out  by 

and  sue  any  one  who  should  purchase  way  of  inducement  an  intended  fraud 

or  remove  the  property,  but  it  did  not  upon  the  revenue  laws  of  such  country 

allege  any  special  damage,  or  that  the  as  the  means  by  which  the  plaintiff's 

plaintiff  ever  offered  the  property  for  property  was  exposed  to  peril  and  to 

dale,  or  let  it  be  known  that  he  would  damages.     Richards  v,   Farnham,   13 

dispose  of  it,  or  made  any  efforts  to  Pick*  (Mass.)  451. 
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laid  as  having  been  committed  on  a  specified  day  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement 
of  the  suit.  Where,  however,  a  special  period  is  assigned  by 
means  of  a  coniinuando,  it  becomes  matter  of  description  and  not 
merely  a  formal  allegation  of  time.^ 

/.  Conclusion  of  Declaration.  —  The  declaration  should 
not  conclude  contra pacem,^  but  should  conclude  "to  the  damage 
of  the  plaintiff,"  '  and  the  sum  named  should  be  sufficient  to  cover 
the  real  demand,  for  greater  damages  cannot  be  recovered  than 
the  plaintiff  has  laid  in  the  conclusion  of  his  declaration.*  It  is 
not  an  objection  to  a  count  in  case  that  the  form  of  the  conclu- 
sion is  in  debt  and  not  in  case.^ 

g.  Actions  upon  Statutes.  —  Where  the  plaintiff  declares 
upon  a  statute,  and  no  form  of  declaration  is  prescribed  therein, 
nor  are  directions  given  in  that  respect,  the  declaration  should 
be  drawn  as  at  common  law.  Nor  is  it  necessarv  or  advisable  to 
recite  a  public  statute,  as  a  misrecital  may  sometimes  be  fatal ; 
it  is  only  necessary  to  state  facts  which  bring  the  plaintiff's  case 
within  the  provisions  of  the  statute  and  generally  to  refer  to  it, 
although  all  circumstances  essential  to  support  the  action  should 
either  be  alleged  or  substantially  appear  on  the  face  of  the 
declaration.* 

2.  Description  of  Subject  of  Injury  —  a.  Real  Property.  — 
Where  the  subject  of  the  tort  is  real  property  the  declaration 
should  clearly  show  its  quality,  as  whether  it  consists  of  houses, 
lands,  or  other  hereditaments,^  and  it  seems  sufficient  to  state 

1.  Knapp  V,  Slocomb,  9  Gray  (Mass.)  S.  Com.  Dig.,   lit.   Action  upon  the 

73;  Burnham  v,  Webster.  5  Mass.  366;  Case,  C  4. 

Glenn  v.  Garrison,  17  N.  J.  L.  i;  San-  8.  Com.    Dig.,   tit.    Pleader,   C    84; 

ders  r.  Palmer,  i  McCord  L.  (S.  Car.)  Jackson  v,  Pesked.  i  M.  &  S    236. 

165;  Peppin  V.  Solomons,  5  T.  R.  496;  4.  Corning  v.  Corning,  6  N.  Y.  97; 

Young  z'.  Wright,  T  Campb.  139;  Hardy  Bolton   c/.   Lee,   2   Lev.    57;   Usher  r^ 

t'.   Cathcart,    5  Taunt.   2;  Steward  v,  Dansey,  4  M.  &  S.  100;  Pearse  7/.  Cam- 

Layton.  3  Dowl.  430;  Purcell  v.  Mac-  eron,  i  M.  ^  S.  675. 

namara,  9  East  157;  White  v.  Stubbs,  5.  Bayard   v.   Smith,    17  Wend.  (N. 

2  Saund.   295,  note  2;    Manchester  v,  Y.)  88,  holding  thai  where  everything 

Vale,  I  Saund.  24,  note  i.  essential  to  the  conclusion  in  an  action 

Where  damages  have  been  sustained  upon  the  case  is  stated  it  is  sufficient, 

on  account  of  several  distinct  and  sep-  6.  Bayard   v.  Smith,   17   Wend.  (N. 

arate  tons,  committed  at  separate  and  Y.)  88. 

distinct  times,  during  several  consecu-  7.  i  Chitty  on  Pleading  (i6th  Am. 
tive  years,  and  arising  out  of  one  cause  ed.)  390:  And.  Steph.  Pi.,  g  163. 
for  which  the  defendant  is  responsible,  Besaiption  of  Easement.  —  Where  the 
they  may  be  recovered  in  a  single  house  of  the  plaintiff  was  built  by  per- 
count  of  a  declaration.  Hamilton  v,  mission  against  the  wall  of  the  defend- 
Plain  well  Water- Power  Co.  81  Mich.  21.  ant's  house,  and  the  defendant  had  so 

In  an  action  of  trespass  on  the  case  made  excavations  on  his  own  land  that 

an   averment   that  acts  were  done  on  he  weakened  his  wall  and  consequently 

March  i,  1886,  will  permit  proof  that  injured    the  plaintiff's   house,   it   was 

the   acts    were   done   on   March   2  of  held  in  case  to  recover  damages  there- 

the  same  year.      Conlon  v,  McGraw,  for  that  a  declaration  averring  that  the 

66  Mich.  T94.     See  also  Lippencott  v.  plaintiff  was  possessed  of  a  messuage 

Smith,  4  N.  I.  L.  loO.  Jbelongin^  to  which  there  were  certain 
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that  the  tort  was  committed  in  the  county  in  which  suit  is 
brought,  without  any  special  description  of  the  place  therein  ^ 
that  serves  to  distinguish  it  from  any  other  tract  of  the  same 
character.* 

b.  Personal  Property.  —  Where  the  subject-matter  of  the 
injury  is  personal  property,  a  description  of  the  quality,  quantity, 
number,  and  value  may  be  given  in  general  terms.' 

Averment  and  Proot  —  The  quality  or  species  of  personal  property 
must  be  proved  as  laid,  but  with  regard  to  the  quantity,  number, 
or  value,  less  than  the  plaintiff  charges  may  be  proved,  but  not 
more,  even  though  the  statement  be  under  a  videlicet,^ 

c.  Property  in  Reversion.  —  Where  the  subject-matter  of 
the  tort  is  in  reversion  the  declaration  must  charge  that  the  act 
complained  of  was  done  to  the  damage  of  the  reversion,  or  must 
state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily 
injurious  thereto.* 

foundations  which  he  had  enjoyed  and  S.  i  Chitty  on  Pleading  (i6th  Am. 
had  a  righi  to  enjoy  properly  averred  ed.)  391.  citing  Taylor  v.  Wells,  2 
the  plaintiff's  right  to  the  enjoyment  of  Saund.  74,  note,  where  it  is  pointed 
the  foundations  as  an  easement,  and  out  that  not  so  much  particularity  is 
not  his  property  in  them.  Brown  v.  required  in  case  as  in  replevin  and  de- 
Windsor,  I  Cromp.  &  J.  20.  tinue,  for  the  reason  that  proof  of  part 

Land  Not  DeoGribed  at  All.  —  Where  of  what  is  alleged  is  sufficient  for  the 

the  plaintiff  declared  upon  a  right  to  plaintiff  in  case,  but  that  in  replevin 

have   a   certain  area  described  in  his  and  detinue  the  plaintiff  may  desire  to 

declaration  at  all  times  kept  open  and  recover  the  specific  things  themselves, 

unincumbered,  and  the  proof  showed  Vnmber  of  Trees  Cnt.  —  In  Newlon  v. 

that  the  easement  to  which  he  was  en-  Reitz,  31  W.  Va.  483,  an  action  in  case 

tilled  was  over  land  not  described  in  to  recover  for  certain  timber  cut  on  and 

the  declaration,  the  variance  was  held  taken  from  the  land  of  the  plaintiff,  it 

fatal.     Hill  v.  Haskins,  8  Pick.  (Mass.)  was  held  that  the  declaration  need  not 

83.  state  the  number  of  the  different  kinds 

1.  I  Chitty  on   Pleading  (i6th  Am.  of  trees  cut  and  removed  by  the  tres- 

ed.)  409.  passer.     An  allegation  which  charged 

In    Bolaware  it  has  been   held  that  the   defendants   with   *'  cutting  down 

although   in   quart  clausum  fregit  an  and   removing  from  the   land   all  the 

allegation  of  description  of  a  close  by  valuable  timber  of  every  kind  and  de. 

abuttals,   etc.,   is   material   under  the  scription  growing  on  said  land,  includ- 

statute,  in   case  for  removing  gravel  ing  oak,  poplar,   pine,"  etc.,  was  held 

from  the  land  of  the  plaintiff,  although  sufficient. 

the  land  be  described  in  the  narration,  4.  i  Chitty  on   Pleading  (i6th   Am. 

the  description  is  immaterial  and  re-  ed.)  393;  And.   Steph.   PI.,  g  166.     As 

quires  no  proof.    Smethurstf.  Journey,  to    xridelicet^   see    article    Scilicet    or 

I  Houst.  (Del.)  196.  Videlicet,  vol.  19,  p.  251. 

Description    of   Close   Neoestary. —  In  5.  Patrick   v.   Ruffner,  2   Rob.  (Va.) 

Moody  {/.  Hinkley,34Me.  2oo,adeclara-  220;  Jackson  v,  Pesked,  i  M.  &  S.  234. 

(ion  was  held  bad  because  it  did  not  In   an    action    in  case    brought   by 

describe  the  close  on  which   the  tres-  the  plaintiffs  to  recover  for  damages 

pass   rras  committed,  or   specify  any  alleged  to  have  been  caused  to  their 

venue.  property  by  the  erection  of  a  viaduct, 

Baasonable   Certainty   Seqnisito.  —  In  thereby  damaging  the  entire  esute,  a 

trespass  on  the  case  for  trespasses  com-  declaration  alleging  that,  on  account  of 

roitted  on  a  certain  tract  of  land,  the  the  construction  of  such  viaduct,  access 

premises  must  be  described  with  suffi-  to  the  property   was  obstructed  suffi> 

cient  certainty.     McDodrill  v.  Pardee,  ciently  stated  an  injury  of  such  a  nature 

etc..  Lumber  Co.,  40  W.  Va.  564.  as  to  be  necessarily  injurious  to  the 

9.  Standiford  v,  Goudy,  ^  W.  Va.  364.  reversion,  and  it  was  held  not  requisite 
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3.  Statement  of  Plaintiff's  Interest  —  a.  In  General.  —  Where 
the  cause  of  action  arose  from  an  infringement  of  a  general  or 
public  right,  given  by  law  and  aflfecting  the  plaintiff,  it  is  neither 
necessary  nor  proper  to  state  such  public  right  specially ;  a  brief 
statement  that  such  right  existed  is  sufficient.*  Neither  is  it 
necessary  to  do  more  than  allege  an  injury  where  the  plaintiff's 
right,  interest  in,  or  title  to  what  was  injured  is  implied  by  law.* 
But  where  the  right,  interest,  or  title  infringed  is  not  implied 
by  law,  it  should  be  generally  or  particularly  alleged.' 

b.  Injuries  to  Property  —  (i)  In  Genera/.  —  Where  the 
cause  of  action  arises  by  reason  of  a  tort  committed  to  property, 
either  real  or  personal,  it  is  an  established  rule  that  the  plaintiff's 
right  or  interest  in  such  property  should  be  stated  according  to 
the  facts,^  and  an  omission  to  state  that  a  property  or  interest 
in  the  subject-matter  existed  or  was  vested  in  the  plaintiff  at  the 
time  of  the  commission  of  the  tort  is  fatal,  even  after  verdict,* 
unless  such  interest  or  property  Is  admitted  by  the  plea.*  But 
it  is  a  well-recognized  practice  to  state  it  in  the  least  definite 
manner  conceivable.^ 

(2)  Where  Interest  Is  Possessory.  —  WhAre  th«  Ii^ury  Was  to  Baal 
Property  in  possession  of  the  plaintiff,  it  is  sufficient  to  state  that 
the  plaintiff  was  possessed  of  the  land  at  the  time  of  the  injury, 
and  his  rights  and  interest  are  matters  of  evidence  only.* 

Whore  the  Tort  Coneiited  in  an  Ii^nry  to  Goods,  an  averment  that  they 
were  the  goods  **of  the  plaintiff,"  or  that  he  '*  was  lawfully  pos- 
sessed "  of  them,  sufficiently  alleges  the  plaintiff's  right  to  them, 
or  interest  in  them,  either  absolutely  or  to  a  limited  extent,* 
Where  the  injury  was  in  respect  of  an  incorporeal  hereditament 
appurtenant  to  land  or  houses,  it  is  sufficient  in  an  action  against 

to  allege  further  thai  the  injury  was  In-  4.  Davis  v.  Jewett,  13  N.  H.  88.     See 

jurious  to  the  reversion.     Chicago  v,  generally   article  Title,   Ownership, 

McDonough,  ii9  111.  85,^'/ifff^Tinsmaa  and  Possession,  anU,  p.  710. 

V.  Belvidere  Delaware  R.  Co.,  25  N.  J.  Ii^nriat  to  Beal  Estate.  —  In  actions  of 

L.  255.  trespass  on  ihe  case  brought  to  recover 

1.  Tenant  v.  Gold  win,  2  Ld.  Raym.  damagesforinjuriesdone  to  real  estate, 

1093,  holding  that  it  was  enough  for  it  is   necessary    to    allege  and   prove 

the  plaintiff  to  say  that  **  he  had  and  either  actual  or  constructive  possession 

ought  to  have '*  the  right  of  which  he  in  the  plaintiff  at  the  time  the  injury 

was  deprived.  was  done.     Gillison  v,  Charleston,  16 

S.  The   plaintiff's  absolute   right   to  W.  Va.  282. 

the   legal    enjoyment  of    life,    limb?,  5*  Pinkney     v.     East     Hundred,    2 

body,  health,  and   reputation  need  not  Saund.  379. 

be  stated,     i  Chitty  on  Pleading  (i6th  6.  i   Chitty  on   Pleading  (i6th  Am. 

Am,  ed.)  393.  cd.)  393,  ciiin^  Brooke  v.  Bro  >ke,  i  Sid. 

3.  Gilbert  v.  Field,  3  Cai.  (N.  Y.)329;  184. 

Morris  v.  Langdale,  2  B.   &   P.   284;  7.  Patrick  v.   Ruffner,  2  Rob.  (Va.) 

Craft  V,  Boiie,  I  Saund.  242;  Todd  v.  220;  Standiford  v,  Goudy,  6  W.  Va. 

Hastings,  2  Saund.  307.  364.     See  also  i  Chiity  on   Pleading 

As  to   the  necessity  of  alleging  an  (i6th  Am.  ed.)  393. 

interest  that  can  arise  only  by  reason  8.  George  v.  Fisk,  32  N.  H.  32,  citiftg 

of  the  vocation  of  the  plaintiff,  see  arti-  Rider  v.  Smith,  3  T.  R.  766. 

cle  LiBKL  AND  Slander,  vol.  13,  p.  38.  9.  Joseph  v,  Henderson,  95  Ala.  213; 
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a  stranger  to  the  title  to  allege  that  at  the  time  of  the  commis- 
sion of  the  injury  the  plaintiff  was  possessed  of  a  house  or  land, 
and  that  by  reason  of  such  possession  he  was  entitled  to  some 
easement  in  the  exercise  of  which  he  was  disturbed ;  *  but  where 
the  owner  of  the  soil  is  the  defendant,  it  seems  that  the  plaintiff 
should  state  his  title,  since  his  title  might  be  qualified  by  a  con- 
dition precedent  of  which  performance  must  be  shown.*  Where 
the  injury  is  in  respect  of  an  incorporeal  hereditament  not  appur- 
tenant to  lands  or  houses,  but  the  plaintiff  is  entitled  thereto  by 
agreement  or  license,  it  is  not  proper  to  allege  a  title  by  reason 
of  the  possession,  but  the  allegation  should  be  that  he  was 
entitled  by  reason  of  the  agreement  or  license.* 

(3)  Where  Interest  Is  Reversionary,  —  Where  the  plaintiff's 
right  is  not  possessory,  but  in  reversion,  his  specific  interest  must 
be  expressly  stated  in  the  declaration  according  to  the  facts,  both 
in  cases  where  real  property  is  the  thing  affected*  and  in  cases 
where  a  chattel  is  the  subject-matter  of  the  tort,  because  not 
being  in  possession  his  damages  cannot  be  known  except  by  a 
direct  description  of  his  title  and  the  injury  received.* 

c.  Interest  Originating  from  Defendant's  Obligation 

—  (i)  In  General.  —  Where  the  right  of  the  plaintiff  arises  from 
an  obligation  by  the  defendant  to  observe  some  duty,  the  nature 
of  the  duty  must  be  stated,  whether  it  is  based  upon  an  express 
contract  between  the  parties  or  on  an  implication  of  law,  and 
the  allegations  must  clearly  show  that  either  by  express  contract 
or  by  implication  of  law  the  defendant  was  compelled  to  do  or 

Good  V.   Harnish,  13  S.  &  R.  (Pa.)  99;  Greenhowi'.  Ilsley,  Willes  619;  Waring 

Pinkney  t^.East  Hundred,  2  Saund.  379.  t^.  Griffiths,  i  Burr.  440. 

1.  Patrick  v,  Ruifner,  2  Rob.  (Va.)  9,  Fentiman  r.  Snrith,  4  East  J07. 
220:  Strode  v.  Byrt,  4  Mod.  418;  Birt  And  see  i  Chitty  on  Pleading  (i6th 
V.  Strode,  12  Mod.  97;  Rider  v.  Smith,  Am.  ed.)  395. 

3  T.  R.  766;  Blissett  v.  Hart,  WiUes  4.  George  v.  Fiik.  32  N.  H.  33;  Davis 

508:  Drake  v,  Wiglesworth,  Wille9  654.  v.  Jewett,  13  N.  H.  88. 

ObBtruotion  of  Lights.  —  The  plaintiff  Where  a  reversioner  sues  for  an  in- 
should  charge  that  at  the  time  when  jury  to  houses  and  lands  in  possession 
the  grievances  were  committed  he  of  his  tenant,  his  interest  must  be  de- 
was  lawfully  possessed  of  a  messuage  scribed  accordingly,  though  a  general 
wherein  there  were  and  of  right  ought  allegation  that  a  third  person  was  in 
to  be  certain  windows  through  which  possession  of  the  lands  as  tenant  thcicnf 
the  light  and  air  ought  to  have  entered  to  the  plaintiff  is  sufficient  without  a 
the  messuage,  but  it  is  not  necessary  statement  of  a  seizin  in  fee.  Martin  v. 
to  declare  that  the  house  is  an  ancient  Goble,  t  Campb.  320;  i  Chitty  on  Plead- 
house,  or  that  the  plaintiff  is  entitled  ing  (T6th  Am.  ed.)  395. 
by  prescription  to  such  an  easement.  A -declaration  averring  a  right  to  the 
Story  V.  Odin,  12  Mass.  157;  Symonds  reversion  expectant  upon  the  term  of 
V.  Seaborne,  Cro.  Car.  325;  Cary  v.  the  person  in  whom  the  possession, 
Bacchus,  I  Show.  18;  i  Chitty  on  Plead-  use,  and  enjoyment  are  charged  to  be, 
ing  (i6th  Am.  ed.)  395.  and  that  the  grievance  complained  ol 

Obstraotion    of   Private    Way.  —  The  is  to  the  prejudice  of  the  plaintiff's  re- 
origin  and  history  of  the  plaintiff's  title  vetsionary  estate,  is  sufficient.    Patrick 
to  a  way  need   not  be  shown  in   an  v.  Ruffner,  2  Rob.  (Va.)  209. 
action  for  obstructing  a  private  way.  5.  George  v.  Fisk,  32  N.  H.  39;  Davis 
Smith  V.  Wiggin,  51  N.  H,  156.  v.  Jewett,   13   N.   H.  88;  1  Chitty  on 

2.  Vernon   v.   Goodrich,    i    Stra.   5;  Pleading  (f6th  Am.  ed.)  394. 
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refrain  from  doing  the  act  regarding  which  he  is  sought  to  be  held 
liable.* 

(2)  Obligations  Originating  in  Contract  —  (a)  In  General.  — 
Where  the  injury  arises  from  the  breach  of  an  obligation  imposed 
upon  the  defendant  by  reason  of  an  express  or  implied  contract, 
it  is  imperative  to  refrain  from  laying  a  promise  as  if  the  action 
were  in  assumpsit ;  *  but  the  contract  should  be  correctly  set 
forth  as  an  inducement  to  the  statement  and  description  of  the 
wrong  or  injury  done.^ 

(b)  Heeaitity  of  Formal  Btatement  —  It  is  not  necessary  to  state  the 
contract  formally  unless  it  constitutes  a  material  part  of  the 
plaintiff's  case,  nor  is  it  necessary,  when  the  injury  was  caused 
by  a  misfeasance  or  a  malfeasance,  to  state  formally  or  substan- 
tially the  consideration  of  the  contract,*  though  where  the  non- 

1.  Hevrison  v.  New  Haven,  34  Conn.  See  also  Mountford  v,  Horton,  2  B.  & 
136;  Buckley  v.  Great  Western  R.  Co.,     P.  N.  R.  62. 

18  Mich.  121;  Low  v,  Tilton,  19  N.  H.  3.  Newell  v,   Horn,   47   N.    H.    379; 

271;  Bailey  I'.  Moulihrop,  55  Vt.  13:  Max  Webster  v.  Hodgkins,  25  N.    H.    128; 

V,    Roberts,    12   East   89;    Edwards   v,  Wright   t/. -Geer,   6   Vt.    151;    Max   v. 

Bennett,  6  Bing.  235,   19  E.  C.  L.  65;  Roberts,  12  East  89. 

Seymour  v,   Maddox,  5  Eng.  L.  &  Eq.  4.  Moseley  z^.  Wilkinson,  24  Ala.  41 1; 

265.    16   Q.    B.   326,  71    E.  C.  L.  326;  Cavillaud  v.  Yale,  3  Cal.    108;  Hyde 

Priestley  v.  Fowler,  3  M.  &  W.  i.  v.  Moffat.  16  Vt.  271 ;  Elsce  v.  Gat  ward. 

2.  Reardon  v.  Farrington,  7  Ark.  364;  5  T.  R.  143;  Mast  r.  Goodson.  3  Wils. 
Beard  v.  Yates,  2  Hun  (N.  Y.)  466;  C.  PI.  348;  Max  v.  Roberts,  12  East  8c;; 
Corbett  r.   Packington,  6  B.  &  C.  268,  Coggs  v,  Bernard,  2  Ld.  Raym.  909. 

t3  E.  C.  L.  170.  No  Consideration  Necessary.  —  In  the 
As  to  tests  by  which  to  determine  leading  case  of  Coggs  t^.  Bernard.  2  Ld. 
whether  an  action  is  fx  delicto  or  ex  con-  Raym.  909,  the  declaration  stated  that 
tractu^  see  generally  article  Theory  op  the  defendant  had  undertaken  to  re- 
THE  Case,  ante^  p.  649.  move  goods  safely  and  securely  from 
Where  a  complaint  set  forth  the  one  place  to  another,  but  no  considera- 
grant  of  an  easement  and  covenants  in  tion  was  laid.  The  declaration  was 
respect  thereto  by  the  grantor,  and  held  good  on  the  ground  that  any  one 
breaches  of  such  covenants  by  the  de*  in  whom  a  trust  is  reposed  to  which 
fendant.  who  acquired  the  title  of  the  he  has  concurred  by  his  assumption 
grantor  and  thus  became  bound  to  per-  thereof,  and  in  the  executing  which  tie 
form  the  covenants,  it  was  held  that  it  has  miscarried  by  his  neglect,  is  liable 
could  not  reasonably  be  inferred  that  without  the  giving  of  a  reward 
it  was  intended  to  set  forth  a  cause  of  A  declaration  averring  the  delivery 
action  arising  out  of  a  tortious  viola-  by  the  plaintiff  of  two  notes  for  collec- 
tion of  the  rights  of  the  plaintiff.  Beard  tion  by  the  defendant,  the  plaint  iflf's 
V.  Yates,  2  Hun  (N.  Y.)  466.  wish  and  demand  therefor  before  col- 
Undertook  and  Agreed.  —  Where  the  lection,  and  the  defendant's  refusal  or 
declaration  staled  that  the  plaintiff,  at  failure  to  restore  them  or  to  pay  the 
the  request  of  the  defendant,  had  money,  but  not  laying  a  consideration 
caused  to  be  delivered  to  the  latter  for  the  defendant's  undertaking,  is 
cectain  boars  to  be  taken  care  of  by  good.  Ferrill  t/.  Brewis,  25  Gratt.  (Va.) 
him    for   the    plaintiff,    for   reward   to  765. 

the  defendant,    and    in   consideration  Comparison  with  Assompgit.  —  Where, 

thereof  the  defendant  undertook    and  if  the  suit  had  been  in  assumpsit,  it 

agreed   with  the   plainiifif  to  take  due  would  have  been  necessary  not  only  to 

and     proper    care    of     the     boars,    it  set  out  the  terms  of  the  contract  but 

was  held  that  the  words  *'  undertook  "  averments  of  the  time  and  manner  in 

and  *' agreed  "    imported   a    promise,  which  a  breach  had  occurred,  a  declara- 

and  that  the  declaration  could  not  be  re-  tion  in  case  will  be  bad  which  does  not 

garded  as  in  case.     Corbett  v.  Packing-  accurately    show     the    extent    of    the 

ton.  6  B.  &  C.  268,  13  E.  C.  L.  170.  plaintiff's  rights  and   how   they  have 
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feasance  of  che  defendant  is  the  cause  of  the  damage  done  to  the 
plaintiff  by  the  breach  of  contract,  its  consideration  should  be  so 

stated.*     It  is  necessary  to  set  forth  only  so  much  of  a  contract 

as  is  requisite  to  establish  the  plaintiff's  right  of  action  and  to 

render  the  statement  of  his  case  intelligible,*  those  matters  which 
are  not  a  necessary  part  of  his  case,  and  that  do  not  affect  those 
which  are  so,  being  omitted.^ 

been  impaired.  **  There  is  no  good  attorney  is  always  entitled  to  his  re- 
reason  why  any  less  care  should  be  re-  taining  fee  in  advance,  unless  hestipu- 
quired  in  a  declaration  upon  the  case.  lates  to  the  contrary,  theretore  the 
It  is  necessary  in  such  a  controirersy  declaration  averring  that  the  fee  was 
to  know  what  right  exists  and  just  to  be  paid  should  also  aver  the  pay- 
how  it  has  been  injuriously  aifecled.*'  ment  as  distinctly  as  the  performance 
Ives  V,  Williams,  53  Mich.  636.  of  any  other  condition   precedent    is 

Violation  of  Leafo. —  In  an  action  of  necessary  to  be  stated.    Cavillaud   v. 

trespass  on  the  case  in  the  nature  of  Yale,  3  Cal.  108. 

waste,  such  as  one  for  vioUtion  of  a  Connection  with  Wrong  Heoestary.  —  It 

lease  in   wrongful  or  negligent  use  of  does  not  seem  necessary  to  make  any 

the  land,  resulting  in  damage,  it  is  not  allegation  in  relation  to  the  considera- 

requisite  to  set  out  the  lease  or  its  pro-  tion  or  the  terms  of  the  contract  unless 

visions,  but  it  is  sufficient  to  allege  that  they  happen  to  be  connected  with  the 

the  defendant  was  tenant  lo  the  plain-  wrong  alleged,   though   if    the   party 

tiff    of    a  certain    property   and    that  incautiously  recites  the  particulars  he 

during  the  tenancy  he  wrongfully  dam-  may  be  compelled  to  prove  ihem  as  he 

aged  it,  specifying  the  injury.     Rogers  states  them,  and  may  fail  if  any  ma- 

V.  Coal  River  Boom,  etc.,  Co.,  41   W.  terial   variance    occurs    in   his    proof. 

Va.  593.  Mahuiin   v.    Harding,  28   N.   H.   128; 

Description  of  Real  Estate  Conveyed  by  Barney  v.  Dewey,  13  Johns.  (N.  Y.)  224: 

Deed. —  In  an  action  on  the  case  the  Corwin  v.  Davison,  9  Cow.  (N.  Y  )  22: 

declaration   charged  that  the   plaintiff  Porter  v.  Talcott,  i  Cow.  (N.  Y.)  3S9: 

purchased  of  the  defendant  certain  real  Weall  v.   King,  12  East  452;  Jones  v. 

estate,  for  which  he  paid,  the  defend-  Cowley,  4  B.  &  C.  446,  10  £.  C.  L.  378; 

ant  giving  him  a  good  warranty  deed.  Hands  v.  Burton,  9  East  349;  Morris  v. 

which  was  then  delivered  by  the  plain-  Littlegoe,  2  Smith  394;  Blyth  v.  Bamp- 

tiflf  10  the  defendant  to  have  recorded;  ton,  3  Bing.  472. 

that  the  defendant  neglected  to  do  this.  1.  Moseley  v.  Wilkinson,  24  Ala.  411 ; 

although  he  promised  to  do  it;  that  he  Elsee  v.  Gatward,  5  T.  R.  143;  Mast 

afterwards  neglected  and  refused  tode-  v,  Goodson,  3  Wils.  C.  PI.  348;  Max  v. 

liver  the  deed  to  the  plaintiff,  and  that  Roberts,  12  East  89. 

as  a  consequence  resulting  from  these  2.  Cunningham  v,  Kimball,  7  Mass. 

facts  the  plaintiff  was  deprived  of  all  65;  Newel!   v.    Horn,  47    N.    H.   379; 

benefit  which  he  might  have  received  Webster  v.  Hodgkins,  25  N.  H.  128. 

from  the  said  deed.     It  was  held  not  When  the  contract  is  merely  referred 

necessary  to  describe   specifically  the  to  as  matter  of  inducement,  the  con- 

real    estate    conveyed     by    the    deed,  tract  is  not  the  grodnd  of  damage,  and 

Hvde  V.  Moffat,  16  Vt.  271.  it  is  suflScient  to  allude  to  it  in  general 

Betainer  of  Mtorney.  —In  declaring  terms.  Hyde  v.  Moffat,  16  Vt.  271. 
against  an  attorney  for  negligence  it  is  Amendments.  —  A  declaration  that 
only  necessary  to  aver  generally  that  does  not  substantially  show  the  con- 
he  %vas  retained,  without  stating  that  a  tract  as  made  between  the  parties  and 
retaining  fee  was  paid.  But  where  the  does  not  clearly  indicate  the  wrong  of 
averment  goes  further  and  shows  that  the  defendant  may  be  changed  as  to 
the  employment  or  engagement  of  the  its  allegations,  and  other  allegations 
defendant  was  in  consideration  of  cer-  may  be  added  in  order  to  cure  the  im- 
tain  reasonable  fees  and  awards  to  be  perfections  in  themannerof  statement, 
paid  to  him,  and  no  future  time  is  Newell  v.  Horn,  47  N.  H.  379.  See 
Slated  as  having  been  agreed  upon  for  generally  article  Amendments,  vol.  i, 
the  payment  of  the  fee,  the  inference  p.  560. 

must  be  that  it  was  to  be  paid  before  8.  Webster  v.  Hodgkins,  25  N.  H. 

the  services  were  rendered,  because  an  128. 
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(3)  Obligations  Not  Originating  in  Contract  —  In  General.  — 
Where  the  defendant's  liability  was  not  connected  with  or 
dependent  upon  a  contract,  but  originated  either  in  a  general 
obligation  of  law  or  in  an  obligation  thrown  upon  him  by  reason 
of  his  vocation,  the  law  is  well  settled  that  the  plaintiff  must  aver 
those  facts  out  of  which  the  duty  to  act  sprung,  and  a  mere 
allegation  of  duty  is  immaterial.^ 

General  ObUgationa.  —  Where  the  nonobservance  of  a  general  obli- 
gation of  law  arising  from  the  possession  of  personal  or  real 
property  is  the  gist  of  the  declaration,  a  concise  statement  of  the 
defendant's  possession  thereof  and  his  resulting  obligation  which 
he  is  charged  with  not  observing  is  sufficient,* 

Speeial  Obligations.  —  Where  the  liability  arises  from  the  nature  of 
the  employment  of  the  defendant,  it  is  necessary  only  to  state 
succinctly  what  the  situation  of  the  defendant  was  that  caused 
the  duty  and  liability  to  arise,^  and  it  is  not  necessary  to  state  or 
prove  that  any  contract  existed  between  the  parties. "* 

d.  Averment  and  Proof  — (i)  In  General. — Where  the 
plaintiff  has  gone  out  of  his  way  to  particularize  and  state  in 
detail  his  title  or  interest,  instead  of  contenting  himself  with  a 
general  statement  thereof,  and  there  is  a  misdescription,  the 
variance  will  be  fatal,  unless  it  be  matter  that  can  be  regarded  as 
merely  surplusage  which  may  be  rejected.*     So  where  it  is  neces- 

1.  Mobile,  etc.,  R.  Co.  v.  Crenshaw,  spect  of  the  duty  of  common  carriers, 
65  Ala.  566;  Mobile,  etc.,  R.  Co.  v.  see  article  Carriers,  vol.  3,  p.  842. 
Williams,  53  Ala.  595;  Hewison  v.  New  As  to  the  necessity  of  such  avermenis 
Haven,  34  Conn.  136;  Hayden  v.  Smith-  in  case  ag^ainst  public  officers,  see  arti- 
ville  Mfg.  Co.,  29  Conn.  548;  Seymour  cles  Public  Officers,  vol.  17,  p.  171; 
V.  Maddox,  5  Eng.  L.  &  E4.  265.  16  Q.  Sheriffs  and  Constables,  vol.  20.  p. 
B.  326,  71  E.  C.  L.  326;   Elsee  v.  Gat-  1^0  ei  seq. 

ward,  5  T.  R.  143;  Max  v,  Roberts,  12  Although  in  the  description  of   the 

East  8g.  character  and  relation  of  the  defend- 

2.  Rider  v.  Smith,  3T.  R.  766;  White  ants  there  is  no  express  allegation  that 
V.  Crisp,  10  Exch.  312.  their  bus^iness  is  such  as  would  make 

Daty  to  Bepair  Wall.  —  In  an  action  them  liable  in  respect  thereof,  yet  if  the 

against  one  to  recover  damages  by  rea-  facts  set  out  constitute  them  to  be  such 

son  of  the  nonrepair  of  a   wall  which  persons  as  are  legally  liable  it  is  suflH- 

the  defendant  was  bound  to  keep   in  cient.     Southern  Express  Co.    v,    Mc- 

good   order,   in   compliance    with   the  Veigh,  20  Gratf.  (Va.)  264. 

indLinxmsicutere  tuouialienumnonlizdas^  Not  Aided    by  Verdict. —  Where   the 

it   was  held  not  necessary  to  do  more  declaration  neither    expr(*ssly   alleges 

than  stite  that  the  defendant  was  pos-  the  particular  character  or  capacity  of 

sessed  of  a  certain  close,  and  that  by  the  defendant  which  is  the  basis  of  his 

reason  (hereof  be  was  bound  to  repair,  liability,  nor  facts  from  which  such  lia- 

Tenant  v.  Gold  win,  6  Mod.  31  r,  2  Ld.  bility  will  necessarily  be  implied,  the 

Raym.  1090.  defect  is  a  fatal  one  and  not  aided  by 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Racer,  verdict.  Low  v.  Tilton,  iq  N.  H.  271. 
5  Ind.  App.  209;  Cobb  i\  Illinois  Cent.  4.  Hall  v,  Cheney,  36  N.  H.  26: 
R.  Co.,  38  Iowa  604;  Norcross  z/.  Nor.  Wright  v.  Geer,  6  Vt.  151;  Baylis  v, 
cross.  53  Me.  163,  Low  v.  Tilton,  ig  N.  Lintott,  L.  R.  8  C.  P.  345. 

H.  271:  Max  V.    Roberts,    12   East  89:  6.  Lull  v,  Davis,  i  Mich.  77;  Brislow 

Pickford  v.  Grand  Junction   R.  Co.,   8  v,  Wright,  2  Dougl.  665;  Williamson  v, 

M.  &  W.  372.  Allison,  2  East  452;  Miles  z/.  Sheward, 

As  to  the  necessary  allegations  in  re-  8  East  9;  Moises  v,  Thornton,  8  T.  R« 
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sary  to  describe  specially  the  plaintiff's  title,  a  variance  therefrom 
is  fatal.* 

(2)  Variance  from  Contract  Stated,  —  Where  it  was  requisite  to 
set  out  a  contract  by  way  of  inducement  to  the  plaintiff's  right, 
a  material  variance  between  the  allegation  of  the  contract  as 
stated  and  the  proof  adduced  in  support  thereof  will  be  fatal;* 
and  though  unnecessary  details  stated  in  connection  with  the 
contract  must  be  proved  as  alleged,  yet  the  proof  of  more 
than  is  stated  will  not  occasion  a  fatal  variance.' 

4.  Statement  of  Injury  —  a,  ALLEGATrON  of  Force.  —  The 
injury  should  nof:  be  stated  as    having   been   committed  vi  et 

303;  Ireland   v.  Johnson,   i    Bing.  N.  111.  App.  150;  Webster  v.  Hodgkins,  25 

Cas.  163.  27  E.  C.  L.  341.  N.  H.  128;  Vail  v.  Strong,  10  Vt.  457; 

Allegation  of  Seisin  in  Fee— Proof  of  Mann  v.  Rirchard.  40  Vt.  326;  Breiher- 

Possession.  —  An   allegation    that    the  ton    v.    Wood,   9   Price  408;  Weall   v. 

plaintiff  was  lawfully  seized  in  fee  and  King,  12  East  452. 
possessed  of  premises  overflowed  is,  in        The  general  rules  respecting  variance 

caf)e   to  recover  damages   therefor,   a  in  the   proof  from  the  statement  of  a 

connected  entire  statement  descriptive  contract  set  out  as  an  inducement  In  ac 

of  a   matter  which   is  the   foundation  action  on  the  case  are  the  same  as  those 

of  the  action.     No   pari  of  it  can  be  that  held  good  In  assumpsit.     Mahuirn 

stricken  out  or  regarded  as  impertinent  v,  Harding,  28  N.  H.  128;  Webster  v, 

or  irrelevant,  and   where  the  defend-  Hodgkins,  25  N.  H.  128. 
ant's   plea  traverses  it,    the    plaintiff        8.  Moseley    v.    Wilkinson,    24  Ala. 

must  prove  it  as  made.     It  cannot  be  411,   Webster  v.   Hodgkins,  25  N.  H. 

supported  by  proof  of  possession  under  T28. 

a  claim  of  title  founded  upon  a  deed        Illnstration.  —  In     Cunningham    v. 

which    does    not    emanate    from    the  Kimball,   7  Mass.  65,  the  declaration 

source  of  title,  or  is  not  traced  down  to  set  forth  that  the  defendant,  to  induce 

a  person   so  claiming  title.      Lull   v,  the  plaintiff  to  exchange  his  mare  and 

Davis,  I  Mich.  77.     But  see  Parker  v.  a  pair  of  steers   for  the  defendant's 

Hotchkiss.  25  Conn.  321,  where,  under  mare,  which  was  unsound,  and  a  note 

an  averment  that  the  plaintiff  was  well  or  piece  of  paper,  fraudulently  affirmed 

seized   and  possessed  of  the  lands  on  that  his  mare  was  sound,  by  which  the 

which  the  trespass  was  committed  as  a  plaintiff  was  induced  to  exchange,  etc. 

good  indefeasible  estate  in  fee,  proof  of  The  evidence   was  that  (he  defendant 

lawful  possession  during  the  period  in  agreed  to  deliver  to  the  plaintiff  a  mare, 

which   the  injury  complained  of   was  not  then  present,  and  a  paper,  which 

committed  was  held  sufficient.  the  witness  did  not  examine,  and  was 

1.  Where  the  allegation  was  that  the  to  have  of  the  plaintiff  a  horse,  which 
mayor,  aldermen,  and  burgesses  of  a  was  then  delivered,  and  a  pair  of  steers, 
borough  had  a  right  of  common  for  and  the  plaintiff  was  to  keep  (he  steers 
every  resident  freeman  who  paid  scot  one  week  for  the  defendant.  It  was 
and  lot,  it  seemed  that  the  borough  had  objected  that  there  was  a  variance, 
in  modern  years  been  enlarged,  but  the  since  nothing  was  alleged  in  the  decla- 
right  claimed  was  an  ancient  right  ration  relative  to  keeping  the  steers, 
which  was  therefore  not  coextensive  It  was  held  by  the  court  that  *'  if  the 
with  the  limits  of  the  modern  borough,  action  had  been  founded  on  the  con 
It  was  held  that  there  was  a  variance  tract,  and  the  gravamen  had  been  the 
from  the  description  nf  the  right  stated  nonperformance  by  the  defendant  of 
in  the  declaration,  since  that  claimed  his  part  of  it,  there  would  have  been 
was  larger  than  (hat  proved.  Beads,  some  weight  in  the  objection.  But  the 
worth  V.  Torkington,  i  Gale  &  D.  482.  whole  gist  and  foundation  of  the  plain- 
See  also  Paddock  v.  Forrester,  i  Dowl.  tiff's  action  is  the  defendant's  false  and 
N.  S.  §29.  fraudulent  affirmation,  and  io  this  view 

2.  Maine  v.  Bailey,  15  Conn.  298;  the  variance  is  not  such  as  to  make  it 
Toledo,  etc.,  R.  Co.  r.  Roberts,  71  111.  necessary  or   fit   to  send  the  cause  to 


540;  Chicago,  etc.,  R.  Co,  v.  Hale,  2    another  trial." 
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DteUntioB  TRESPASS  ON  THE  CASE.  ©r  CompUlal. 

armis,^  but  a  declaration  that  is  good  in  every  respect  except  in 
the  use  of  the  words  *' with  force  and  arms''  should  not  be 
affected  by  their  wrongful  use,  and  is  aided  by  verdict  where  the 
defendant  is  not  deprived  of  any  advantage  by  their  use,*  Or 
these  words  may  be  construed  as  surplusage,^  or  if  necessary  the 
declaration  may  be  amended.^ 

d.  Whereas  or  Wherefore.  —  It  does  not  seem  necessary 
to  make  a  direct  averment,  but  the  statement  of  the  injury  may 
be  by  way  of  recital,  as  by  the  use  of  the  words  **  whereas  '*  or 
"wherefore;"  nor  are  such  modes  of  expression  open  to  objection.* 

c.  Consequential  Character  of  Injury.  —  It  should  dis- 
tinctly appear  from  the  allegations  that  the  injury  followed 
consequentially  and  did  not  arise  directly  from  the  acts  of  the 
defenlant.* 

d.  Breach  of  Duty.  —  The  declaration  should  set  forth  a 
breach  of  duty  imposed  on  the  defendant  by  contract  ^  or  the 
breach  of  an  obligation  of  law  which  the  defendant  owed  to  the 
plaintiff.** 

e.  Illegality  of  Act.  —  Where  the  act  or  omission  com- 
plained of  was  not  prima  facie  actionable,  it  should  be  staled 
that  the  act  was  done  wrongfully.* 

1.  Houghton  V.  Davenport,  23  Pick.  Williams,  53  Mich.  636;  Percival  v. 
(Miss.)  235,  Coffin  V.  Coffin,  2  Maes.  Hickey.  18  Johns.  (N.  Y.)  257:  Kelly 
358;  Collier  v.  Moulton,  7  lohns.  (N,  v.  LeU,  13  Ired.  L.  (N.  Car.)  50;  B.Od- 
Y.)  in;  Syme  v.  Griffin,  4  Hen.  &  M.  ridge  r.  Allen.  2  Ired.  L.  (N.  Car.)  206; 
(Va  )  277;  Marsteller  v,  McClean,  7  Chester  CoQnty  v,  Brower,  117  Pa.  St. 
Cranch  (U.  S.)  156.  647;  Northern  Cent.  R.  Co.  v.  Holland, 

2.  Marshall  r.  White,  Harp.  L.  (S.  117  Pa.  St.  613;  Cotteral  v,  Cummins. 
Car.)  122.  6  S.  &  R.  (Pa.)  343;  Legaux  v.  Feasor. 

8.  P r  V.  Bogan,  2  McCord  L.  (S.  i  Yeates  (Pa.)  586;  Vogcl  v.  McAuliffe. 

Car.)  386.  18   R.    L    791;  Barnum   v,  Baltimore, 

4.  Where  it  was  alleged  that  the  de-  etc..  R.  Co.,  5  W.  Va.  10. 
fendant"  with  force  and  arms  *'  entered  7.  Moore  v.  Appleton,  26  Ala.  633. 
upjn  described  premises  for  a  special  t.  Mobile,  etc.,  R.  Co.  v,  Crenshaw, 
purpose  in  violation  of  the  plaintiff's  65  Ala.  566;  Mobile,  etc.,  R.  Co.  v, 
righis.  but  all  the  facts  upon  which  the  Williams,  53  Ala.  595.  See  in  general 
plainiiff  relied  to  support  his  action  as  to  averments  of  breaches  of  duty, 
were  set  out  as  in  an  action  on  the  case,  article  Negligence,  vol.  14,  p.  329. 

it  was  held  that  the  action  was  "  virtu-  Neglaet  of   Statutory  Daty.  —  Where 

ally  if  not  really  an  action  on  the  case,"  trespass  on  the  case  is  brought  for  neg- 

and  that  if  necessary  an    amendment  lect  of  duty  imposed  upon  the  defend- 

woald  be  allowed.     Matthews  v.  Treat,  ant  by  statute,  it  is  not  enough  for  the 

75  Me.  594.  plaintiff   to  allege  that   the  duty  was 

5.  Houghton  v.  Davenport,  23  Pick,  neglected,  and  that  the  plaintiff  would 
(Mass.)  235;  Rogers  v.  Coal  River  not  have  been  injured  if  the  duty 
Boom,  etc.,  Co.,  41  W.  Va.  593.  As  to  had  been  performed,  but  be  must  aUo 
the  use  of  these  words  in  vi  et  armis  allege  that  the  duty  was  imposed  for 
see  article  Trespass,  ante^  p.  810.  his  benefit,  or  was  one  which  the  de- 

6.  Doremusv.  Hennessy,  62  111.  App.  fendant  owed  to  him  for  his  security 
391;  Wabash,  etc.,  Canal  v.  Spears,  16  from  the  injury.  Smith  v.  Tripp,  13 
Ind.  441:  North  v.  Cates.  2  Bibb  (Ky.)  R.  L  152;  Wakefield  v.  Newell,  12  R. 
591;  Johnson  v.  Castleman,  2  Dana  L  75;  Gautret  v,  Egerton,  L.  R.  2  C. 
(Ky-)  377;  Knott  p.  Digges,  6  Har.  &  J.  P.  371. 

(Md.)  230;  Cole  V.  Fisher,  II  Mass.  137;  9.  StancHffe  v.  Hardwick,  3  Dowl. 
Barnes  v.  Hard,  11   Mass.  57;  Ives  v.     769,  wherein  Baron  Parke  drew  a  dis- 
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/..Motive  or  Intent.  —  Where  the  act  or  omission  com- 
plained of  was  not  prima  facie  actionable,  because  indifferent  in 
itself,  the  intent  with  which  it  was  done  becomes  material  and 
requires,  as  do  all  substantive  matters  of  fact,  a  specific  allegation 
thereof;  ^  but  where  the  act  occasioning  damage  is  itself  unlaw- 
ful, without  any  other  extrinsic  circumstances,  the  intent  of  the 
wrongdoer  is  immaterial,  and  no  allegation  thereof  is  necessary.* 

SubsUntial  8Utem«nt  of  Kotive  Saffidont.  —  Where  it  is  necessary  to 
state  an  intent  or  motive,  it  is  sufficient  if  it  be  stated  substan- 
tially in  accordance  with  the  facts  of  the  case.' 

g.  Scienter.  —  Where,  in  order  to  enable  the  plaintiff  to 
recover  for  an  injury,  it  is  necessary  that  the  defendant  should 
have  had  Icnowledge  of  certain  facts,  such  knowledge  on  his  part 
must  be  pleaded  with  sufficiency. ** 

omission  of  Ayerment.  —  Where  a  scienter  should  be,  but  is  not, 
averred,  the  defect  is  a  purely  technical  one,  and  a  complaint  may 
be  amended  without  introducing  a  new  cause  of  action.*  More- 
over, the  want  of  an  averment  of  scienter  is  cured  after  verdict 
where  the  injury  is  stated  as  having  been  committed  by  the 
defendant  "  well  knowing  the  premises,*'  for  such  an  averment 
must  refer  to  the  whole  subject-matter  of  the  declaration.* 

Unction  between  t/t  ^/ armt^  and  case.  Mahurin  v,   Harding^,  28   N.    H.    128; 

See    also    article    Trespass.   anU^    p.  Fairchild  v.  Bentley,  30  Barb.  (N.  Y.) 

784.  147;  Vroomanv.  Lawyer,  13  Johns.  (N. 

Words  of  Equivalent  Import  Boffioient.  Y.)  339;  Lyke  v.  Van  Leuven,  4  Den. 

—  Where  the  undermining  by  the  de-  (N.  Y.)i27;  Auchmuty  v.  Ham,  i  Den. 

fendant  of  a  house  in  which  the  plain-  (N.   Y.)  495;  Steele  v.  Smith,  3  £.  D. 

tiff's  goods   were   stored    caused    the  Smith  (N.  Y.)  321;  Trice  v.  Cockran,  8 

damage,  il  was  held  that  the  complaint  Gratt.  (Va.)  442;  Dearth  v.  Baker,  22 

should   have  alleged   that  the  under-  Wis.  73;  Hartley  v.  Harriman,  i  B.  & 

mining  was  done  carelessly,  or  negli-  Aid.   620;    Winsmore   v,     Greenbank, 

gently,   or    wrongfully,    so    that    the  Willes  582;  Turnley  v,    Macgregor,  6 

defendant  could  have  met  it  under  a  M.  &  G.  46,  46  E.  C.  L.  46;  Taylor  v. 

plea  of  the  general  issue.     Guilford  v,  Ashlon,  11  M.  &  W.  401;  Goslin  v,  Wil- 

Kendall,  42  Ala.  651.  cock,  2  Wils.  C.   PI.  302;    Michael  v. 

1.  Saxon  V.  Castle,  6  Ad.  &  £1.  652,  Alestree.  2  Lev.  172;  Williamson  v. 
33  E.  C.  L.  161,  holding  that  where  an  Allison,  2  East  446. 

act  is  in  itself  lawful,  but  what  is  com-  Breach  of  Warranty.  —  As  to  the  nec- 

plained  of  is  the  method  in  which  such  essity   of    a    scienter   where    case    is 

act  was  done  or  the  motive  thereof,  a  brought  for  breach  of  warranty  of  a 

declaration  that  fails  to  aver  malice  is  personal  chattel,  see  article  Fal^e  Rep- 

defective.     See    also  Panton  v.  Hoi-  resent ations  and  Deceit,   vol.  8,  p. 

land,  17  Johns.  (N.  Y.)  92;  Dauchy  v.  897. 

Salisbury,  29  Conn.  124.     And  see  in  Iignries  Caused  by  Animals.  —  As  to 

general  article  Malicious  Prosecution,  the  averment  of  a  scienter  in  the  cases 

vol.  13.  p.  442.  of  injuries  caused   by  carelessness  in 

2.  I  Chitty  on  Pleading  (i6th  Am.  keeping  animals,  see  Smith  v.  Causey, 
ed.)  403.  22  Ala.  568;  Durden  v,  Barnett,  7  Ala. 

3.  Keesling  v,  McCall,  36  Ind.  321;  169;  Smith  z/.  Pelah,  24  Slra.  1264;  Beck 
Graham  V.  Noble.  13  S.  &  R.  (Pa.)  233;  v.  Dyson,  4  Campb.  198.  And  see 
Marshall  v.  Bussard.  Gilmer  (Va.)  9;  article  Trespassing,  Vicious,  and  Dis- 
Winsmore  v.  Greenbank,  Willes   584.  eased  Animals,  ante^  p.  894. 

And  see   i   Chitty   on   Pleading  (i6th        5.  Erie   City  Iron  Works  v.  Barber, 
Am.  ed.)  404.  102  Pa.  St.  156. 

4.  Smith    V,   Causey,   22    Ala.   568;        6.  Lane  v.  Crockett,  7  Price  566. 
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A.  Sufficiency  of  Averment.  —  A  general  averment  of  the 
wrongful  act  or  injury  is  sufficient,  as  a  rule,  without  a  detailed 
statement  of  the  means  by  which  it  was  effected.^ 

I.  Averment  and  Proof.  —  It  has  been  held  that  a  variance 
from  the  statement  of  the  injury  will  not  be  fatally  erroneous 
provided  the  statement  is  substantially  correct,  although  not  true 
to  the  letter, •  but  where  the  injury  and  the  means  of  effecting  it 
have  been  stated  with  needless  minuteness  and  specification,  a 
substantial  variance  therefrom  in  the  proof  will  be  fatal.' 

6.  Damages  —  a.  In  General.  —  Allegations  of  damages  that 
are  implied  or  presumed  to  have  accrued  in  consequence  of  the 
wrong  complained  of  need  not  be  made,**  but  the  fact  that  the 
plaintiff  gratuitously  undertakes  to  enumerate  some  portions  of 
his  general  damage  will  not  preclude  his  also  proving  other  gen- 
eral damage.*  Where  the  damages  sustained  have  not  necessarily 
accrued  from  the  act  complained  of,  and  therefore  are  not  implied 
by  law,  the  particular  or  special  damage  sustained  and  meant  to 
be  relied  on  at  the  trial  must  in  general,  in  order  to  avoid 
surprise  on  the  defendant,  be  stated  with  particularity,  or  else 
evidence  of  it  will  be  excluded.* 

1.  Winsmore  v.   Green  bank,  Willes  Richards  v.  Farnham,  13  Pick.  (Mass.) 

577.     And  see   i   Chitty  on   Pleading  451. 

(i6th  Am.  ed.)405.  2.  Bracker  v.  Fromont,  6  T.  R.  659, 
In  an  action  on  the  case  for  the  holding  that  an  averment  that  the  in- 
alleged  negligence  of  the  defendant,  as  jury  was  caused  by  the  defendant  when 
an  attorney  at  law,  in  regard  to  a  debt  driving  a  cart  was  supported  by  proof 
left  with  him  for  collection  by  the  that  his  servant  was  driving, 
plaintiff,  the  declaration  alleged  gen-  3.  Griffiths  z/.  Marson,  6  Price  i; 
erally  that  the  defendant  did  without  Williams  z/.  Morland,  2  B.  &  C.  910. 
the  plaintiff's  consent,  and  contrary  to  9  £.  C.  L.  269;  Fitzsimons  v.  Inglis,  5 
his  express  instructions,  undertake  to  Taunt.  534. 

settle  and  adjust  his  claims  with  the  4.  Chicago  West  Di v.  R.  Co.  t^.  Klau- 

debtor,  but  did   noi   follow  the  plain-  ber,   9   111.    App.  613;    Hutchinson  v, 

tiff's  instructions,  but  so  carelessly  con-  Granger,  13  Vl.  386;  Craft  v,  Boite,  i 

ducted  the  trust  that  the  debt  was  never  Saund.  243  b. 

collected.  It  was  held  that  there  was  Where  the  Gist  of  the  Aetion  Is  the  In- 
undoubtedly  a  want  of  particularity  in  vasion  of  a  Bight,  and  whenever  the  act 
the  declaration  which  might  perhaps  complained  of  is  shown  by  evidence  to 
have  been  fatal  on  demurrer.  Wilson  be  of  such  a  character  as  would  admit 
V,  Coffin,  2  Cush.  (Mass.)  316.  of  its  repetition  or  a  continuance  of 
Where  the  cause  of  action  is  the  dis-  the  foundation  of  the  adverse  right,  no 
turbance  of  a  right  of  common  or  the  actual  damage  need  be  alleged.  Stein 
diversion  of  water,  it  is  not  requisite  to  v.  Ashby,  24  Ala.  521.  See  also  in 
state  the  means  by  which  the  right  was  general  article  Damages,  vol.  5,  p.  717. 
disturbed  or  the  water  was  diverted;  it  6.  Huichinson  v.  Granger,  13  Vt.  386. 
is  sufficient  to  allege  that  the  right  was  6.  Chicago  v.  O'Brennan,  6s  111;  160: 
disturbed  or  the  water  diverted.  Stein  Adams  v.  Gardner,  78  111.  568;  Cook  v. 
V.  Ashby,  24  Ala.  521.  Cook,  100  Mass.  194;  Parker  v.  Low- 
Aider  by  Verdiot.  —  Where  a  declara-  ell,  11  Gray  (Mass.)  353;  Adams  v. 
tion  is  defective  by  reason  of  want  of  Barry,  10  Gray  (Mass.)  361:  Joannes  v. 
particularity  fn  setting  out  acts  of  neg-  Burt,  6  Allen  (Mass.)  236;  McTavish 
ligence  it  is  generally  cured  by  verdict  if.  Carroll,  13  Md.  429;  Wier  v.  Allen.  51 
unless  there  is  an  omission  of  facts  N.  H.  177;  Monell  z'.  Colden,  13  Johns, 
that  are  material  to  the  plaintiff's  case.  (N.  Y.)403;  Beach  v.  Ranney,  2  Hill 
Wilson  V.  Coffin,  2  Cush.  (Mass.)  316;  (N.   Y.)  309;  Rowand   v,  Bellinger,  3 
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b.  Matter  in  Aggravation.  —  In  cases  where  it  is  not 
requisite  to  allege  the  defendant's  knowledge  of  certain  facts,  or 
his  malice,  yet  where  such  knowledge,  or  a  spirit  of  ill  will,  desire 
to  injure,  or  to  gratify  revenge,  existed,  and  can  be  proved,  it 
may  be  advisable  to  allege  such  matter  in  aggravation  of  dam* 
ages;  but  since  such  a  statement  is  not  necessary  to  enable  the 
plaintiff  to  recover,  it  need  not  be  proved.* 

VL  Plsa  OB  AvswEB--  1.  General  luue.  —  In  trespass  on  the 
case  the  general  issue  is  a  plea  of  not  guilty,^  and  such  a  plea  is 
proper  where  the  defendant  means  to  deny  or  disprove  any 
essential  fact  of  the  plaintiff's  case.' 

la  Form  this  should  be  that  the  defendant  is  not  guilty  of  the 
grievances  above  laid  to  his  charge  in  manner  and  form  as  the 
plaintiff  hath  above  thereof  complained  against  him,  and  in  proof 
whereof  he  puts  himself  upon  the  country.* 

3.  Baqnintes  and  Snffieienoy  of  Special  Pleas.  —  Pleas  or  answers 
must  sufficiently  meet  the  declaration^  in  accordance  with  the 

Strobh.  L.  (S.  Car.)  373;  M'Daniel  v.  aUeging  that  he  did  ibis  *'  malicious- 
Terrill,  i  Nott  &  M.  (S.  Car.)  343;  Lee  ly  intending"  to  injure  the  plaintiff. 
V.  Hill,  84  Va.  Qiq;  Pindar  z.  Wads-  The  proof  showed  only  that  the  de- 
worth,  2  East  154;  Jackson  v.  Pesked,  fendani  had  dug  on  his  own  ground, 
T  M.  &  S.  234;  Pewtress  v.  Austin,  2  as  was  lawful,  audit  did  not  show  that 
Marsh.  217;  Mellor  v,  Spateman,  i  the  act  was  done  maliciously.  It  was 
Saund.  346  a.  held  that  the  allegation  **  maliciously 

Where  special  damages  must  be  laid  intending  "  was  not  of  the  essence  of 

in   order   to  maintain  the   action,  the  the  action  or  descriptive  of  the  manner 

plaintiff  must  show  in  his  declaration  of  doing  the  act  which  occasioned  the 

thai  the  damage  com  plained  of  actually  injury,  and  that  it  might  be  rejected 

and  positively  occurred  inconsequence  as  surplusage,  thereby  leaving  a  good 

of  the  wrongful  acts  of  the  defendant,  declaration  which  would  be  supported 

and  not  in  any  degree  in  consequence  by  proof  of  unskilfulness  in  the  doing, 

of   the   negligence  or  omission  of  the  In  its  opinion  the  court  said  that  if  the 

plaintiff  himself.     Burnap   v,  Dennis,  act  had  been  stated  to  be  **  done  mali- 

4  III.  478.  ciously  **  it  would  have  been  a  case  of 

In  an  action  of  trespass  on  the  case  malfeasance  which  would  require  strict 

for  the  obstruction  of  a  way  belonging  proof.     Ci/t/f^  Williamson  v.  Allison,  2 

to  ihe  plaintifl^*s  estate,  a  declaration  East  452. 

containing  no  special  count  for  loss  of  2.  See  Chitty's  Forms  (6th  ed.)43. 

rents  is  not  sufficient  to  permit  a  re-  Non  Asiamptit  Is  Hot  a  Proper  Flea  in 

covery  therefor.     Healey  v,  Kelley,  21  an  action  on  the  case,  and  when  pleaded 

R.  I.  489.  may  be  dealt  with   as   frivolous.     Wil- 

Any  illegal  claim  of  special  damage  kinson  v.  Moseley,  30  Ala.  562.     See 

is  mere  surplusage.     Miner  t/.  Ricbter,  also     article     Sham     and    Frivolous 

51  111.  299.  Pleadings,  vol.  20,  p.  26. 

1.  Merrills    v.    Tariff   Mfjg:.    Co..    10  3.  Wier  v.  Allen,  51   N.  H.  180. 

Conn.  389;  Twiss  v.  Baldwin,  g  Conn.  4.  Compare  a  plea    of  not  guilty  in 

301;  i'rice  V.  Cockran,  8  Grati.  (Va.)  trespass  vi  et  armis.     See  article  Tres- 

442;    Williamson    v,  Allison,    2    East  pass,  ant€,  p.  832. 

446.  Where  counts  in  case  and  vi  et  armis 

"  Kaliciously  Intending  "  Surplusage. —  may  be  joined  there  is  an  irregularity 

In  Panton  v,  Holland,  17  Johns.  (N.  Y.)  in  pleading  the  general  issue  jointly  to 

92,  case  was  brought   by  the   plaintiff  both  counts,  on  account  of  the  essen« 

against  an  adjoining  proprietor  for  dig-  tial  distinctions  in  the  framing  of  the 

ging  so  near  the  foundation  of  his  house  two  pleas.     Truax  v.  Pennsylvania  R. 

as    to  undermine   it,   the    declaration  Co.,  58  N.  J.  L.  2t8. 
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PlMivAaiiiw.         TRESPASS  ON  THE  CASE.       Frool  under  Mm. 

general  rules  respecting  requisites  and  sufficiency  in  other  forms 
of  action.^ 

3.  Proof  under  Flea.  —  Under  a  plea  of  the  general  issue  the 
plaintiff  was  compelled  at  common  law  to  prove  the  whole  of  the 

allegations  in  his  declaration,'  and  the  defendant  was  left  at 
liberty  to  avail  himself  of  any  matter  of  defense  at  the  trial  which 
would,  according  to  the  circumstances  of  the  case,  bar  the  plain- 
tiff's recovery,  without  apprising  the  plaintiff  by  his  plea  of.  the 

circumstances  on  which  it  was  founded,  because  the  action  is 
based  on  the  mere  justice  and  conscience  of  the  plaintiff's  case, 
and  is  in  the  nature  of  a  bill  in  equity.' 

1.  Fitch  V,  Haight,  5  111.  51;  Bud-  that  said  acts  were  done  within  the 
dington  v.  Davis,  (Supm.  Ct.  Spec.  T.)  limits  of  the  highway  where  the  high- 
6  How.  Pr.  (N.  Y.)40i;  Fry  v,  Benneti,  way  had  been  appropriated  to  the  use 
5  Sandf.  (N.  Y.)  54.  See  also  articles  of  the  defendant,  bat  it  did  not  aver 
Plbas  at  Law,  vol.  16,  p.  544:  An-  that  the  acts  done  were  the  same  acts 
swERS  IN  Code  Pleading,  vol.  i,  p.  777.  named  in  the  complaint,  and  was  there- 
in an  action  against  attorneys  for  fore  held  insufficient.  Turner  t^.  Rising 
negligence  in  proceeding  to  collect  Sun,  etc.,  Turnpike  Co.,  71  Ind.  547. 
money  for  the  plaintiff  upon  a  claim  8.  Jones  v.  Buzzard,  a  Ark.  44a: 
placed  in  their  hands  for  collection,  the  Plowman  v.  Foster,  6  Cold  w.  (Tenn.) 
principal  ground  of  complaint  was  that  52;  Bird  v,  Randall,  3  Burr.  1345; 
the  plaintiff  had  omitted  to  sue  one  Barber  v.  Dixon,  i  Wils.  C.  PI.  45. 
of  the  debtors,  by  reason  of  which  the  S.  Arkansas, — Jones  v.  Buzzard,  a 
plaintiff  lost  his  debt.     In  some  of  the  Ark.  442. 

counts  the  claim  was  styled  a  '*  prum-  Delaware.  —  Collins  v.  Bllderback,  5 

issory  note,"  and  in  others  a  *'  writ-  Harr.  (Del.)  133;  How  v.  Chesapeake, 

ing  obligatory."     A  plea  styling  it  a  etc..   Canal   Co.,   5   Harr.   (Del.)  245; 

"  writing  obligatory  '    stated  that  the  Rust  v.  Flowers,  i  Harr.  (Del.)  475- 

defendants  brought  suit  against  one  of  Illinois,  —  Chicago   v,  Babcock,  143 

the    debtors    at    the    first   term   after  111.  358;  Fulton  v,  Merrill,  23  111.  App. 

they  received  the  claim  for  collection,  599. 

and  recovered  judgment,  and  that  tbe  New  Hampshire,  —  Hills  v,  Boston, 

judgment  debtor  had  a  sufficiency  of  etc.,  R.  Co.,  18  N.  H.  179. 

unincumbered  property  bound  by  the  New  Jersey,  —  Hall  v,  Snowhill,  14 

judgment  to  pay  the   debt,   and  that  N.  J.  L.  551. 

they  would  have  obtained  satisfaction  Pennsylvania,  —  Kilheffer  v.  Herr,  17 

of  tbe  judgment  but  that  the  plaintiff  S.  &  R.  (Pa.)  319;  Greenwaltv.  Horner, 

by  his  own  act  surrendered  up  and  6  S.  &  R.  (Pa.)  71;  Gilchrist  v.  Bale,  8 

vacated  said  judgment.     It  was  held  Watts  (Pa.)  355. 

that,  inasmuch  as  the  defendants  could  Tennessee.  —  Plowman   v,   Foster,   6 

not  be  liable  If  the  plaintiff   himself  Coldw.  (Tenn.)  52;   Jones  v,  Allen,  i 

prevented  the  collection  of  the  debt.  Head  (Tenn.)  626. 

the  plea  presented  a  fair  issue  upon  a  Vermont,  — Jerome  v.  Smith,  48  Vt. 

single   point   which,   if   found   in   the  230;  Kidder   v,  Jennison,  21  Vt.  108; 

defendant's   favor,    would  defeat  tbe  Whitney  v.  Clarendon,  18  Vt.  252. 

whole    cause    of  action.     Ransom   v.  West   Virginia,  —  Ridgeley  v.  West 

Cothran,  6  Smed.  &  M.  (Miss.)  167.  Fairmont,  46  W.  Va.  445. 

A  plea  admitting  or  averring  that  England.  —  Bradley  v,  Wyndham,  i 

certain  acts  were  done  by  the  defend-  Wils.   C.    PI.   44;  Barber  v.  Dixon,   i 

ant  upon  the  land  of  the  plaintiff,  but  Wils.  C.  PI.  45:  Brown  v.  Best,  1  Wils. 

not  averring  that  the  said  acts  are  the  C.   PI.   175;  Birch  v,  Wilson,  2  Mod. 

same  mentioned  in  the  complaint.  Is  276;  Newton  v.  Creswick,  3  Mod.  166; 

not  sufficient.     Thus,  in  an  action  on  Bird  v.  Randall.  3  Burr.  1345. 

the  case  for  a  trespass  upon  the  lands  As  to  the  effect  of  the  plea  where  the 

of  the   plaintiffs,  the  answer  averred  cause  of  action  is  the  conversion  of  the 

that  the  defendant  had  done  certain  plaintiff's  goods,  see  article  Trover, 

acts  on  tbe  lands  of  the  plaintiff,  but  /«r/. 
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Pleadingi  Snbteqtieiit    TRESPASS  ON  THE  CASE,    to  Plea  or  Aiuwet. 


Vn.  Pleabikos  SuBBEauEKT  TO  PUEA  OB  Akbweb.  —  The  plead- 
ings subsequent  to  the  plea  or  answer  do  not  present  any  special 
characteristics  in  actions  of  case,  and  reference  should  be  made 
to  the  articles  dealing  therewith.^ 

As  to  the  effect  of  the  plea  where     that  shows   that  in   equity  and  con- 
slander  is  the  gist  of  an  action  on  the    science  the  plaintiff  ought  not  to  re- 
case»  see  article  Libel  and  Slander, 
vol.  13,  p.  70. 

As  to  the  effect  of  the  plea  where  the 
tort  arises  out  of  a  contract  made  with 
a  carrier,  see  article  Carriers,  vol.  3, 

p.  855. 
Ex  Post  Facto  Dofenso.  —  An  action  on 

the  case  is  an  exception  to  the  general 
rule  requiring  matters  of  defense  aris- 
ing after  the  commencement  of  suit 
and  before  plea  to  be  pleaded  to  the 
further  maintenance  of  the  action,  and 
that  such  matter  arising  after  suit 
brought  and  after  plea  filed  and  before 
replication  or  after  issue  joined  must 
be  pleaded  puis  darrein  continuance, 
Chicago  V,  Babcock,  143  111.  358,  citing 
Bird  V.  Randall,  3  Burr.  1345,  which 
was  an  action  upon  the  case  in  which 
the  matter  of  defense  arose  after  the 


cover.  Chicago  V.  Babcock,  143  111.  358. 

A  Lioenie  need  not  be  pleaded,  but 
evidence  thereof  may  be  given  under 
the  general  issue.  Hills  v.  Boston, 
etc.,  R.  Co.,  18  N.  H.  179  But  see 
Snowden  v.  Wilas,  iQind.  10,  in  which 
it  was  stated  that  the  leave  and  license 
of  the  plaintiff  must  be  specially 
pleaded,  both  under  codes  and  at  com- 
mon law. 

Hilary  Rnlei.  —  In  England ^  under 
the  Hilaty  Rules,  a  plea  of  not  guilty 
operates  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  induce- 
ment, and  no  other  defense  than  such 
denial  is  admissible  under  that  plea. 
All  other  pleas  in  denial  must  take 
issue  on  some  particular  matter  of  fact 


commencement  of  the  suit  but   before    alleged  in  the  declaration.     iChittyon 
it  came  on  to  be  tried,  and  it  was  not     Pleading  (16th  Am.  ed.)  754. 


pleaded,  but  the  defense  was  sustained 
on  the  ground  that  as  the  plaintiff  had 
already  received  ample  satisfaction  for 
the  injury  done  to  him  he  could  not 
afterwards  proceed  against   any  other 

Kerson  for  a  further  satisfaction.  Lord 
lansfield  remarking  that  in  such  an 
action  "  it  is  enough  if  it  appears  upon 
the  evidence  that  the  plaintiff  ought 
not  in  conscience  to  recover.**  See 
also  article  Puis  Darrein  Continu- 
ance, vol.  17,  p.  262. 

Statute  of  Limitations.  —  It  has  been 
said  that  the  statute  of  limitations  is 


In  an  action  against  a  sheriff  for  a 
false  return  of  nuila  bona^  only  the  fact 
of  the  sheriff  having  money  in  his 
hands  and  making  the  return  is  put  in 
issue  by  the  plea,  and  he  cannot  show 
the  bankruptcy  or  assignment  of  the 
debtor  before  the  execution  of  the  writ. 
Wright  V.  Lainson,  2  M.  &  W.  739; 
Lewis  f.  Alcock,  3  M.  &  W.  188. 

In  an  action  by  a  reversioner  for  an 
injury  to  his  land  in  the  possession  cf 
a  lessee,  the  defendants,  by  pleading 
not  guilty,  admit  the  demise  and  the 
tenancy,  and  the  plaintiff's  reversion- 


perhaps  the  only  defense  that  is  not    ary  interest,  and  the  unauthorized  act 
receivable  in  trespass  on  the  case  un-     alone  is  put  in  issue.     Raine  v.  Alder- 


der  a  plea  of  the  general  issue.     Kid- 
der V.  Jennison,  21  Vt.  108. 

Acts  Done  Officially.  —  Where  the  in- 
jury was  to  the  plaintiff's  reversionary 
interest  in  land,  the  defendants  were 


son,  4  Bing.  N.  Cas.  702,  33  £.  C.  L. 
498. 

Where  the  cause  of  action  is  the  di- 
version of  a  stream  of  water,  the  plea  of 
not  guilty  puts  in  issue  only  the  fact 


permit  ted   to  show  under  the  general  of  the   diversion,   and   the   allegation 

issue    that   what   they   did    was  done  that  the  defendant  wrongfully  diverted 

by  them  in  building  a  highway,  and  in  water  does  not  put  in  issue  the  title  or 

their  official  capacity  as  selectmen  of  any  fact  alleged  by  way  of  inducement, 

the  town  in  which  the  land  was  located.  Dukes  v.  Gosiling,  i  Bing.  N.  Cas.  588, 

Kidder  v.  Jennison,  21  Vt.  108.  27  E.  C.  L.  499;  Fran k um  t^.  Falmouth, 

Release,  Former  Recovery,  Etc.  —  In  an  2  Ad.  &  El.  452,  29  E.  C.  L.  140. 
action  on  the  case  the  defendant  is  per-        1.  See  articles  Rejoinders  and  Sub- 

mitted  to  give  in  evidence  under  the  sequent    Pleadings,    vol.    18,   p.   70; 

general  issue  a  release,  former  recov-  Replications  and  Replies,  vol.  18,  p. 

ery,  a  satisfaction,  or  any  other  matter  639. 
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iMtructions.  TRESPASS  ON  THE  CASE.  Verdiet  or  Findingt. 

Yin.  IV8TBUCTI0K&  —  III  actions  of  trespass  on  the  case  gen- 
eral rules  should  be  adopted  in  giving  instructions  to  the  jury/ 
and  those  given  should  state  correctly  the  law  applicable  to  the 
case,*  but  instructions  that  do  not  state  the  law  correctly  should 
be  refused  if  requested.*  So  where  the  leading  proposition  of 
an  instruction  requested  is  proper,  but  taken  as  a  whole  the 
instruction  is  defective  in  distinctness  and  clearness,  the  court 
has  a  right  to  refuse  it.* 

IX.  Vebbigt  OB  FiKDlKOS.  —  The  general  rules  with  respect  to 
the  verdict  or  findings  of  a  court  or  jury  hold  good  in  an  action 
on  the  case  as  in  other  forms  of  action.* 

Wliere  Case  It  Founded  Porolj  upon  a  Tort,  and  there  are  several  defend- 
ants, the  finding  may  be,  as  in  actions  of  trespass  vi  et  armis^ 
that  some  of  the  defendants  are  guilty  and  others  not  guilty.* 

Where  the  Tort  Arose  Out  of  a  Contraot  which  is  alleged  to  be  a  joint 
one  and  there  are  two  or  more  defendants,  the  jury  must  return 
a  verdict  against  all  or  none.'*^ 

Damagee.  —  Where  all  the  defendants  have  been  found  guilty 
damages  must  not  be  assessed  severally,*  though  if  they  are  so 
assessed  the  plaintiff  may  cure  the  irregularity  either  by  entering 
a  nolle  prosequi  as  to  one  of  the  defendants  and  taking  judgment 
against  the  others,  or  by  remitting  the  lesser  damages,  or  by 
taking  judgment  only  for  the  greater  ones.* 

1.  See  article  Instructions,  vol.  ii,    cient.    Stern  v.  Glattstein,  80  111.  App. 

p.  47.  367. 

8.  Wilson  V,  Coffin,  2  Cush.  (Mass.)  6.  Walcoti  v.  Can  field,  3  Conn.  194; 

316.  Winslow  V.  Newlan,  45  111.  145. 

8.  Scott  V,  Bay,  3  Md.  431,  holding,  The  lule  that  if  one  of  several  joint 
in  an  action  of  trespass  on  the  case  defendants  in  an  action  of  trespass  on 
where  the  first  count  of  the  declaration  the  case  arising  out  of  a  tort  is  not 
clearly  disclosed  a  case  of  trespass  proved  liable  the  verdict  must  be  in 
quare  clausum  fregit^  and  not  an  action  favor  of  all  the  defendants  is  not 
on  the  case,  and  the  second  count  set  proper.  Gillerson  v.  Small,  45  Me.  17. 
out  facts  that  formed  a  proper  ground  7.  Walcott  v.  Canfield,  3  Conn.  194; 
for  an  action  on  the  case,  that  a  prayer  Powell  v.  Lay  ton,  2  B.  &  P.  N.  R.  365; 
for  an  instruction  which  required  the  Max  v.  Roberts,  2  B.  &  P..  N.  R.  454; 
court  to  treat  all  the  injuries  com-  Weall  v.  King,  12  East  452.  But  see 
plained  of  as  resulting  in  damages  Govett  z/.  Radnidge,  3  East  62. 
which  were  recoverable  in  trespass  8.  Dougherty  v.  Dorsey,  4  Bibb  (Ky.) 
and  not  in  case  was  properly  re-  207;  Shultz  v.  Hunter,  2  Browne  (Pa.) 
jected.  233. 
4.  Dixon  {/.  Barclay,  22  Ala.  370  When  the  damages  for  which  judg- 
6.  See  articles  Findings  op  Court,  ment  is  taken  do  not  exceed  those  laid 
vol.  8,  p.  931;  Verdict.  in  the  declaration,  the  irregularity  re- 
Informal  Verdict  Hot  VidooB.  —  Where  suiting  from  the  aggregate  amount  of 
the  verdict  was  that  *'  the  court  finds  damages  assessed  by  the  jury  exceed- 
the  issues  for  the  plaintiff  and  assesses  ing  that  sum  is  cured.  Dougherty  r. 
the  plaintiff's  damages  at  the  sum  of  Dorsey,  4  Bibb(Ky.)  207. 

dollars,"  it  was  held  that  the  find-  9.  Dougherty  v,  Dorsey,  4  Bibb(Ky.) 

ing   was  substantially  good  and  suffi-  207. 
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Bv  Henry  Stephen. 

L  Vatuse  An  Scope  or  Actiok,925. 

n.  JUBISBIOTIOK,  927. 

m.  Whebe  Actioe  Must  Be  Bbovght,  927. 

IT.  JOINDEB   07   COTTETS  AED  CAUSES  OF  ACTIOK,  928. 
V.  FABTIE8»  928. 

I.  Plaintiffs,  928. 

a.  Real  Parties  in  Interest,  928. 

b.  Transfer  of  Interest  Pendente  Lite^  928. 
r.   joinder  of  Plaintiffs,  929. 

d,  l)iscontinuancey  929. 
a.  Defendants,  929. 

a.  In  General,  929. 

b.  Who  May  Be  Let  in  to  Defend,  929. 

c.  yoinder  of  Defendants,  930. 
3.  Misjoinder  and  Nonjoinder,  i^7^\, 

VI  DECLABATIOE,  PETITIOK,  OB  COKPLAIET,  931, 

1.  In  General,  93 r. 

2.  Indorsements,  932. 

3.  Names  and  Residences  of  Parties,  932. 

4.  Description  of  Land,  933. 

a.  In  General,  933. 

b.  Averment  and  Proof,  933. 

c.  Aider  of  Insufficient  Description^  934. 

5.  Interest  of  Plaintiffs,  934. 

a.  In  General,  934. 

b.  Setting  Out  Title,  935. 

c.  Sufficiency  of  Allegation,  935. 

6.  Possession  of  Plaintiff,  936. 

7.  Dispossession  by  Defendant,  936. 

8.  Damages,  937. 

9.  Prayer  for  Relief,  937. 

Vn.  Flea  ob  Aesweb,  937. 

1.  In  General,  937. 

2.  Claims  for  Improvements,  938. 

3.  Sufficiency  of  Special  Pleas,  938. 

4.  Disclaimer,  939. 

5.  Withdrawal  of  Answer,  940, 

6.  Admission  by  Plea,  940. 

7.  Severance,  940. 

8.  Averment  and  Proof  940. 

<?.   Under  Plea  of  Not  Guilty,  940. 
^.    Under  Special  Pleas,  941. 
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▼m  Beplt,  942. 

IX.  AB8TBA0T  OF  TlTLS,  942. 
X.   OBBIB  of  ST7BV2T,  943. 
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CROSS-REFERENCES. 

See  also  articles  EJECTMENT,  vol.  7,  p.  260;  TRESPASS,  ante, 
p.  780. 

For  Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eno. 
Encyc.  of  Law,  titles  EJECTMENT,  vol.  10,  p.  467;  TRES- 
PASS; TRESPASS  TO  TRY  TITLE, 

I.  NAT0EE  AKB  SCOPE  OF  ACTION.  —  At  common  law  an  action 
of  trespass  quare  clausnm  fregit  was  not  properly  an  action  to  try 
the  title  to  real  estate,  since  in  it  no  questions  of  title  necessaril}' 
arose,  though  the  question  often  did  arise  where  the  real  owner- 
ship was  in  dispute  and  it  became  material  to  show  in  whom  the 
rightful  possession  was;  but  the  judgment  settled  nothing  in 
regard  to  the  title  beyond  the  action  tried. ^  In  some  jurisdic- 
tions, however,  it  has  been  expressly  provided  that  an  action  of 
trespass  may  determine  the  question  of  title  as  well  as  the  right 
to  the  possession,  and  may  settle  it  as  fully  as  could  be  done  by 
a  suit  to  quiet  title.*     In  these  jurisdictions  it  was  always  in 

1.  Chandler  v.  Walker,  21  N.  H.  282.    (Ala.)  317;  Chandler  9.  Walker,  21  N. 

2.  S(urdevant    ?'.   Murrell,  8    Port.     H.   282:    State  v.  Stark,   3  Brev.  (S. 
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substitution  for  the  common-law  actions  of  ejectment  and  tres- 
pass for  mesne  profits,  all  the  fictitious  proceedings  of  the  former 
of  which  were  abolished,  although  in  other  respects  the  nature  of 
that  action  was  followed.^ 

In  Texas  an  action  of  trespass  to  try  title  is  a  remedy  intended 
to  be  so  broad  and  effective  in  its  scope  as  to  embrace  all  litiga- 
tion that  affects  the  title  to  real  estate,  and  by  its  use  is  provided 
a  method  of  vesting  and  divesting  the  title  to  real  estate  in  all 
cases  where  the  right  or  title  to  or  interest  in  and  possession  of 
land  may  be  involved.* 

Seope  of  Article.  —  This  article  covers  only  statutory  actions  of 
trespass  to  try  title  that  are  in  their  intendment  substitutions  for 
the  common-law  actions  of  ejectment  and  trespass  for  mesne 
profits.  Cases  in  which  the  question  of  title  may  or  may  not  be 
involved  in  actions  quare  clausum  f regit  are  dealt  with  in  another 

Car.)  loi;  McFadden  v.  Haley,  i  Brev.  to  the  action  is  concerned,  whether  the 

(S.  Car.)  96;  Thomas  v,  Geiger,  2  Nott  defendant  is  upon  the  plaintiff's  prop- 

fii  M.  (S.  Car.)  528;  Thomson  v,  Locke,  erty   under  a  claim   of   title  or  as   a 

66  Tex.  383.  naked  trespasser;  it  is  enough  that  he 

In  Sont^  Carolina  it  has  been  said  that  is   there   without    right   or  authority, 

an  action  of  trespass  to  try  title  com-  Hays  z^.Texas.  etc.,  R.  Co.,  62  Tex.  307. 

bines  an  action  of  mesne  profits,  a  writ  (tanifsion  of  Allegations  of  Treepass  and 

of  assize,  a  writ  of  right,  and  an  action  Ouster.  —  Where   the   plaintiff's  aciion 

of  ejectment.     State  v.  Stark,  3  Brev.  was  plainly  a  suit  to  try  the  title  to 

(S.  Car.)  loi.  land   it    was  held   to  be   in  effect    an 

1.  Sturdevant  v,  Murrell,  8  Port,  action  of  **  trespass  to  tiy  title,"  the 
(Ala.)  317;  Masters  z^.  Eastis,  3  Port,  court  saying  that  in  order  to  constitute 
(Ala.)  368;  A  vent  v.  Read,  2  Port.  (Ala.)  it  such  it  was  not  essential  that  techni- 
480;  Thomas  v.  Geiger,  2  Nott  &  M.  cal  allegations  of  actual  trespass  and 
(S.  Car.)  528;  McFadden  c.  Haley,  ouster  should  be  made  in  conformity 
I  Brev.  (S.  Car.)  q6;  Hays  v,  Texas,  to  the  rules  applicable  to  actions  of 
etc.,  R.  Co.,  62  Tex.  397;  Tyler  v.  ejectment  at  common  law.  Allega- 
Davis,  61  Tex.  674;  Thomson  v,  tions  of  ownership  and  a  setting  out 
Locke,  66  Tex.  383;  English  v.  Hutch-  of  the  title  under  which  the  pUintifif 
ins,  2  Tex.  Unrep.  Cas.  407.  claims,  and  of  possession  by  the  de- 

In  Alabama  the  laws  in  force  in  rela-  fendani  and  a  prayer  for  restitution  of 

tion  to  the  action  of  ejectment  at  the  possession  and   for  general  relief,  are 

time  of  abolition  of  the  action,  except  sufficient  to  constitute  an  action  ot  tres- 

so  far  as  they  related  to  the  fictitious  pass  to  try  title.     English  v.  Hutchins. 

proceedings,   were  declared  to  be  ap-  2  Tex.  Unrep.  Cas.  407. 

plicable  to  the  action  of  trespass  to  try  Bemoval  of  Clond  from  Title.  —  Where 

title.     Sturdevant  r/.  Murrell,  8  Port,  the  real  object  of  a  suit  is  the  recovery 

(Ala.)  317.  of  land,  the  suit  is  one  of  trespass  to 

2.  Hardy    v,    Beaty,    84  Tex.   562;  try  title  even  if  the  defendants  seek  to 
Johnson  v.  Bryan,  62  Tex.  623;  Titus  remove    from   their    title    a  supposed 
V.   Johnson,    50  Tex.  224;   Grimes   v,  cloud  cast    upon   it   by  a   void   deed. 
Hobson,  46  Tex.  416;    Dangerfield  v.  Johnson  v,  Bryan,  62  Tex.  623. 
Paschal,  20  Tex.  536.  Actual  Oooapancy  or  Pedal  Possetsion.  — 

In  Texas  the  action  of  trespass  to  try  "  It    was  unquestionably  the  legisla- 

titleisintended  to  serve  all  the  purposes  tive  intention  to  provide  [by  the  statu 

of  an  action  of  ejectment  as  known  to  lory  action  of  trespass  to  try  liilr]  a 

the  law  of  England  and  of  other  states,  simple  and  effectual  remedy  for  deter- 

It   is  in  its   nature  a  suit  to  recover  mining  every  character  of  conflicting 

possession  of  land  unlawfully  withheld  titles    and    disputed   claims   to   land, 

from  the  owner,  and  to  which  he  has  irrespective  of  the  fact  of    its   actual 

the    right    of    immediate    possession,  occupancy  or  mere  pedal  possession." 

^or  is  it  important,  so  far  as  his  right  Titus  v,  Johnson,  50  Tex.  224. 
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article,  to  which  reference  should  be  made.^ 

II.  JURISBICTIOK.  —  In  Texas  the  jurisdiction  of  the  court,  in 
an  action  of  trespass  to  try  title,  extends  to  all  matters  between 
the  parties  that  relate  to  the  subject-matter  of  the  suit  and  that 

may  affect  the  rights  of  either^  without  regard  to  the  amount  in 
controversy.* 

m.  Where  Aotiok  Must  Be  BBOuani.  —  An  action  of  trespass 
to  try  title  is  local  in  its  character  and  must  be  brought  in  the 
county  where  the  land  in  controversy  or  some  part  of  it  lies ; ' 

1.  See  article  Trespass,  ante,  p.  780.  Bights  of  tTnited  States. —  In  an  action 

2.  Nye  v.  Gribble,  70  Tex.  458;  Nye  of  trespass  lo  try  title  the  Texas  Court 
V,  Hawkins,  65  Tex.  600;  Houf^hton  v.  of  Civil  Appeals  has  no  jurisdiction  to 
Rice,  15  Tex.  Civ.  App.  561;  Meade  v,  determine  or  adjudicate  the  rights  ot 
Warring,  (Tex.  Civ.  App.  1896)  35  S.  the  United  Slates  in  the  premises.  U. 
W.  Rep.  308;  Meade  v.  Jones,  13  Tex.  S.  v.  Schwalby,  87  Tex.  604. 

Civ.  App.  320.  8.  Grant  v.  Reavis,  (Tex.  Civ.  App. 

Qnestioiis    of    Boandarj.  —  Where    a  1896)  34  S.  W.   Rep.  132;  Ft.  Wonh, 

petition   is  so   framed  as  to  embrace  etc.,  R.  Co.  v.  Jenkins,  (Tex.  Civ.  App. 

issaes  both  of  boundary  and  of  title,  1895)  29  S.   W.   Rep.    11 13;    Tevis  v. 

eitheror  both  of  them  may  be  tried  and  Armstrong,   71  Tex.  59;    Thomson  v, 

adjudicated  in  the  same  controversy.  Locke,  66  Tex.  383. 

as  well  as  by  any  other  form  of  pro-  Suit  Against  Bailway  Corporation.  — 

cedure;  and  this  is  a  common  practice.  Notwithstanding  that   in  Texas  a  raiU 

Nye  V.   Hawkins,  65  Tex.  600;  Free-  road   corporation   may   by   statute   be 

man  7^.  McAninch,  6Tex.  Civ.  App.  644.  sued  in  any  county  through  which  its 

Decree  of  Foredosnro.  —  Where  a  peti-  road  extends,  an  action  of  trespass  to 

tion  sets  out  facts  as  a  basis  for  a  de-  try  title  in  which  such  a  corporation  is 

creeof  foreclosure,  the  court  may  make  the  defendant  must  be  brought  in  the 

a  decree   therefor  if  the   title  of  the  county  in  which  the   land   in   contro^ 

plaintiff  proves  to  be  only  a  mortgage,  versy  lies.     Ft.  Worth,  etc.,  R.  Co.  v, 

Nye  r  Gribble,  70  Tex.  458.  Jenkins,  (Tex.  Civ.  App.  1895)  29  S.  W. 

Avoiding  Ezeeation  Issnad  by  Another  Rep.  11 13. 
Conrt.  —  In  Houghton  r.  Rice,  15  Tex.  lietorm&iation  of  Legitimate  Befenaes. 
Civ.  App.  561,  it  was  held  that  where  — The  court  in  which  suit  has  been 
the  plaintiff's  title  rested  upon  an  exe-  brought  has  jurisdiction  to  determine 
cution  sale,  and  the  defendant  pleaded  all  legitimate  defenses  thereto.  Thus, 
that  such  sale  should  be  avoided  and  where  affirmative  relief  is  asked  in  re- 
set aside  by  reason  of  irregularities  in  laiion  to  the  cancellation  of  a  deed  to 
connection  therewith,  the  court  had  land  in  another  county  with  which  the 
the  power  to  hear  and  determine  the  defendant  has  parted  by  reason  of 
defense  so  pleaded,  notwithstanding  the  plaintiff's  fraud,  such  a  defense 
the  fact  that  if  the  defendant  had  de-  must  be  determined  by  the  court 
sited  to  set  aside  the  sale  for  irregu-  to  which  jurisdiction  has  attached, 
larity  in  the  manner  of  issuing  or  Herring  v.  Mason,  17  Tex.  Civ.  App. 
executing  and  returning  the  execution,  559. 

he  should  have  instituted  proceedings  iiottapplioation  of  Bnle. —  Where  two 

therefor  in   the  court  that  issued  the  tracts  t>f  land   were  situated   in   two 

writ.  different  counties,  and  the  rights  with 

Sights  Acqnirod  Pendente  Lite. — Where  regard  to  them  of  the  plaintiffs  and  of 

one  of  several  defendants,  being  a  tres-  all  the  defendants  were  identical,  so 

passer  when  suit  is  brought,  buys  up  that  an  adjudication  upon  the  owner- 

an  outstanding  title  to  or  equity  in  the  ship  of  one  tract  would  necessarily  de< 

land  in  controversy  and  sets  it  up  as  a  termine  the  ownership  of  both  so  far 

defense,  or  basis  for  affirmative  relief,  as  the  title  would  be  ascertained  by 

there  is  no  reason  why  the  rights  of  the  facts,  it  was  held  that  the  rule  that 

the  defendants  as  between  themselves  actions  of  trespass  to  try  title  must  be 

should  not  be  adjusted,  though  such  brought  within  the  county  in  which  the 

rights  are  acquired  pendente  lite,     Bal-  land  is  situated  did  not  apply.     Tevis 

lard  V.  Carmichael,  83  Tex.  355.  v,  Armstrong.  71  Tex.  59. 
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and  this  rule  is  not  affected  by  the  fact  that  some  of  the  defend- 
ants reside  out  of  the  county  in  which  suit  is  brought.^ 

IT.   JOIKBSB  07  COUKTS  AVB  0AUSB8  07  AOTIOK  —  flopurato  Tnete  «r 

land.  —  Where  controversies  as  to  the  title  to  two  distinct  tracts 
of  land  arise  out  of  the  same  transaction  and  depend  upon  the 
same  evidence,  there  is  no  objection  to  a  joinder  of  them  in  one 
suit.* 

Coanu  Booking  IHibnnt  Kindo  of  BoUof  may  be  joined;  thus,  the 
object  of  an  action  of  trespass  to  try  title  being  to  recover  dam- 
ages as  well  as  to  settle  the  title,  there  is  no  objection  to  the 
joinder  in  the  action  of  a  claim  for  injuries  done,  such  as  cutting 
or  destroying  timber,  tearing  down  fences  and  destroying  a 
growing  crop,  or  the  like.*  So,  it  being  the  policy  of  the  law  to 
settle  in  one  suit  all  matters  of  dispute  growing  out  of  the  same 
transaction,  matters  entitling  a  party  to  equitable  relief  may  be 
joined  with  claims  for  damages  or  for  the  recovery  of  the  land 
itself.* 

V.  Pabtibs  —  1.  Plaintiffs  —  a.  Real  Parties  in  Interest. 
—  An  action  of  trespass  to  try  title  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  who  must  be  in  possession  or 
entitled  to  the  possession  of  the  land  in  controversy,  it  not  being 
permissible  for  one  person  to  sue  for  the  use  and  benefit  of 
another.*^ 

b.  Transfer  of  Interest  Pendente  Lite.  —  The  rule  that 

an  action  of  trespass  to  try  title  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  is  applicable  only  to  the  time  of 
institution  of  the  action,  so  that  persons  who  have  purchased  the 
plaintiff's  interest  in  the  land  in  coTitvovttsy  pendente  /iU  need 
not  be  made  parties.* 

1.  Johns  V,  Hardin,  8i  Tex.  37;  Kirby  joinder  because  it  claims  damages  and 

V.  Estill,  75  Tex.  484;  Meade  v.  Jones,  asks  for  the  cancellation  of  a  deed  10 

13    Tex.    Civ.    App.    320;    McCreary  the  land   in  controversy.     Herring  v. 

V.  Douglass,    5    Tex.    Civ.  App.  49a;  Mason,  17  Tex.  Civ.  App.  559. 

Bender  v,  Damon.  72  Tex.  92;  Thorn-  Seoovery  of  Land  or  Foredoanro.  —  A 

son   V.   Locke,  66  Tex.  383.     Compare  count  in  which  the  plaintiffs  seek  to  re- 

Hanner  v.   Caudle,   (Tex.    Civ.    App.  cover  from  the  defendants  the  land  in 

1899)  49  S.  W.  Rep.  411,  and  Martin  v,  controversy  maybe  joined  wriihacount 

Robinson,  67  Tex.  382.  praying  for  a  foreclosure  of  a  vendor's 

Remedy  for  Defective  Venae. —  Ad-  lien  in  case  they  are  not  entitled  to  re- 
vantage  of  any  defect  of  venue  must  cover  the  land.  Foster  f.  Eoff,  19  Tex. 
be  taken  by  pleading  the  facts  in  proper  Civ.  App.  405. 

form  and  at  a  proper  time.     Stale  v.  6.  Hooper    v.     Hall,    30    Tex.    156; 

Patterson,    17    Tex.    Civ.    App.   231;  Smith  v,  Olsen,  (Tex.  Civ.  App.  1898) 

Meade  v.  Jones,  13  Tex.  Civ.  App.  320.  44  S.  W.  Rep.  874.     See  also  generally 

8.  Murrell  v,  Wright,  78  Tex.  519.  article  Parties  to  Actions,  vol.  15.  p. 

See  also  article  Actions,  vol.  i.  p.  181  456. 

et  seq.  In  South  Carolina  it  was  held  that  the 

3.  Hiliman  v.  Baumbach,  21  Tex.  sute  was  not  a  proper  party  plaintiff 
203.  in   an   action   of   trespass  to  try  title. 

4.  See  in  general  article  Actions,  State  r.  Stark,  3  Brev.  (S.  Car.)  loi; 
vol.  I,  p.  208.  State  V.  Arledge,  x  Bailey  L.  (S.  Car.) 

lUnstrationi.  —  An    answer   asking    55T. 
affirmative    relief    is   not    liable   to  a        6.  Bailey  v.  Laws,  3  Tex.  Civ.  App. 
charge  of  multifariousness  and   mis-     529;  Smith  v,  Olsen,  (Tex.  Civ.  App. 
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c.  Joinder  of  Plaintiffs.  —  whm  Penons  Hoia  flevcrai  inunsta, 

and  must  accordingly,  if  they  recover  at  ail,  recover  in  severalty 
and  in  different  parts  of  the  whole  tract  claimed,  they  are  not 
permitted  to  join  in  a  common  suit.* 

It  Ii  WeU  Settled  that  Fenons  Having  UndiTided  Interette  in  land  can, 
without  joining  the  others  interested  with  them,  maintain  an 
action  of  trespass  to  try  title  in  respect  of  their  own  interests 
against  a  stranger,  trespasser,  or  wrongdoer,*  even  though  those 
suing  claim  to  own  the  entire  tract  and  do  not  disclose  in  their 
petition  the  interests  of  others  not  joined.' 

d.  Discontinuance.  —  Where  there  are  more  plaintiffs  than 
one,  any  one  or  more  of  them  may  discontinue,  and  the  action 
may  proceed  at  the  instance  of  the  others.^ 

2.  Defendants  —  a.  In  General.  —  The  defendant  must  be  the 
person  in  possession  if  the  premises  are  occupied,  or  a  person 
claiming  title  thereto  if  they  are  unoccupied.*^ 

b.  Who  May  Be  Let  in  to  Defend  —  Beal  Ownen  or  Warrantow. 
—  The  real  owners  or  the  warrantors  of  the  land  in  controversy 
may  on  their  own  motion  become  parties  in  the  suit,  or  may  be 
made  parties  at  the  instance  of  either  the  plaintiff  or  the  defend- 
ant,* so  as  to  make  a  judgment  in  respect  of  such  land  binding 

1898)44  S.  W.  Rep.  874;  Lee  v.  Salinas,  6.  Rains   v,  Wheeler,  76  Tex.    390; 

15  Tex.  495.  Day  Land,  etc.,  Co.   v.  State,  68  Tex. 

1.  Paschal  v,  Dangerfield,  37  Tex.  526,  holding  that  under  the  statute  now 
273.  embodied  in  Rev.  Stat.  Tex.  (1895),  art. 

2.  Hines  v.  Trantham,  27  Ala.  359;  5254,  the  plaintifif  in  an  action  of  tres- 
Jackson  v.  Bates,  13  Rich.  L.  (S.  Car.)  pass  to  try  title  may  maintain  his  action 
62;  Watson  V.  Hill,  i  McCord  L.  (S.  against  a  defendant  who  never  has  oc- 
Car.)  161:  Leland  v.  Eckert,  81  Tex.  cu pied  the  premises,  if  he  claims  tiile 
226;  Mitchell  V.  Mitchell,  80  Tex.  loi;  thereto.  Under  the  former  law  the 
Boone  v.  Knox,  80  Tex.  642;  Carley  z'.  plaintiff  was  compelled  to  show  that 
Parton.  75  Tex.  98;  Johnson  v,  Schu-  the  defendant  was  in  possession, 
macher,  72  Tex.  334:  Wright  v,  Dunn,  6.  Crosby  v,  Floyd,  2  Bailey  L.  (S. 
73  Tex.  293;  Ney  v.  Mumme,  06  Tex.  Car.)  116;  Goudelock  v,  Massey,  2 
26q;  Sowers  v,  Peterson,  59  Tex.  216;  Strobh.  L.  (S.  Car.)  187;  Frey  «/.  Ft. 
Pilcher  v.  Kirk,  55  Tex.  208.  Worth,  etc.,  R.  Co.,  86  Tex.  465;  Kirby 

Beooyery  of    Interests  of   Thoto    Kot  v.  EsUll,  75Tex.484;  Brown  v.  Hearon, 

Fartios.  —  Where    the    plaintiff    shows  66  Tex.  63;  Crain  v.  Wright,  60  Tex. 

disabilities  that  will  prevent  the  run-  515;  McCreary  v.  Douglass,  5  Tex.  Civ. 

ning  of  a  statute  of  limitations  against  App.  493;  Sullivan  v.  Creamer,  (Tex. 

him,  and  the  facts  and  character  of  pos-  Civ.   App.    1899)   50  S.    W.  Rep.  431; 

session  are  such  as  to  create  a  bar  by  Willis  v.  Smith,  17  Tex.  Civ.  App.  543; 

limitation  against  one  having  no  disa-  Stark    v.    Ilomuth,    (Tex.    Civ.    App 

bilities,  then  as  tenant  in  common  he  1898)45  S.  W.  Rep.  761;  Hollingsworth 

cannot  recover  the  interest  of  the  co-  v.  Mexia,  14  Tex.  Civ.  App.  363. 
tenants  who  are  not  joined.    Johnson        A  Mortgagee  Who  Claims  that  He  Is  tho 

V.  Schumacher,  72  Tex   334.  True  Owner  of  the  lots  in  controversy 

3.  Pilcher  v.  Kirk,  55  Tex.  208.  and  that  the  defendant  is  his  tenant  at 

4.  Jackson  v.  Bates,  13  Rich.  L  (S.  will  and  holds  under  him  may  be  made 
Car.)  62;  Boyleston  v.  Cordes,  4  Mc-  a  party  defendant  in  an  action  brought 
Cord  L.  (S.  Car.)  144;  Hawkins  v.  against  a  mortgagor  in  possession. 
Lewis,  2  Nott  &  M.  (S.  Car.)  141;  Syme  Noble  v.  Coleman,  16  Ala.  77. 

V.  Sanders,  2  Strobh.  L.  (S.  Car.)  332;  Persons    Whose   Title  Is  Diraotly  In- 

Biencourt  v.  Parker,  27  Tex.  558.     See  Tolyed  in  an  action  of  trespass  to  try 

also  ai  tide  Dismissal,  Discontinuance,  title  and  who  are  interested  in  the  sub- 

AriD  Nonsuit,  vol.  6,  p.  823.  jecc-matter  of  the  litigation  at  the  time 
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Ptrtiat.  TRESPASS  TO  TRY  TITLE.  Defendants. 

upon  them.* 

Wh«n  the  Action  Is  Brought  Agalnit  a  Ttnant  in  PoiMMloa  his  landlord 
may  enter  himself  as  the  defendant  or  may  be  made  a  party  on 
motion  of  the  tenant.* 

Tranifer  of  Interest  Pendente  lite.  —  Where,  after  action  brought, 
the  defendant  has  sold  the  land  in  controversy,  the  litigation 
should  proceed  in  the  vendor's  name,  and  the  purchasers/^/f^^;f/^ 
lite  are  not  necessary  parties,  since  if  judgment  goes  against 
the  defendant  they  will  be  bound  by  it,  and  they  are  equally  en- 
titled to  the  benefit  of  a  judgment  in  his  favor.' 

Bringing  in  of  Others  Most  Hot  Delaj  Trial.  —  Where  persons  come  or 
are  brought  in  it  must  be  in  such  a  manner  as  not  unreasonably 
to  delay  the  trial.** 

c.  Joinder  of  Defendants.  —  Several  defendants  may  be 
joined  in  the  same  action  when  the  plaintiff's  right  is  the  same 
against  all  of  them,*^  and  it  is  requisite  only  to  join  those  who 
hold  or  claim  the  land  in  controversy,  unless  the  relief  sought  is 
likely  to  affect  the  rights  of  others,  in  which  case  these  must  be 
parties  in  order  that  a  judgment  may  settle  the  defendant's  rights 
in  reference  to  theirs  as  well  as  in  reference  to  the  plaintiff's 
rights.* 

when  the  action  is  begun  are  permitted  make  himself  a  party  defendant  so  as 

i)  intervene.     Butts  v,   Caffall,  (Tex.  to  assert  whatever  interest  be  has   ia 

Civ.  App.  1893)  24  S.  W.  Rep.  373.  the  land  sued  for.     Clay  County  Land, 

A  Person  for  Whose  Use  and  Benefit  the  etc.,  Co.  v.  Wood,  71  Tex.  460,  citing 

Land  in  Controversy  Is  Held  by  the  de-  Jemison  v,   Halbert,  47  Tex.    188,    ia 

fendant  is  properly  allowed   to  make  which  case  it  was  held  that  while  the 

himself  a  party  to  the  suit  in  order  to  rule  was  unquestioned  that  he  who  pur- 

protect   his   interest.       McPherson    v.  chases  during  the  pendency  of  a  suit 

Johnson,  69  Tex.  484.  need  noi  be  made  a  party,  but  is  bound 

1.  Johns  V.  Hardin,  81  Tex.  37;  Mc-  by  the  decree  against  the  person  from 
Creary  v.  Douglass,  5  Tex.  Civ.  App.  whom  he  derives  title,  the  introduction 
493;  Norton  v.  Collins,  i  Tex.  Civ.  of  purchasers  from  the  defendant  as 
App.  272.  new  parties  defendant,  at  the  will  or 

2.  Ei'ansc/.  Hinds,  2  Hill  L.  (S.  Car.)  with  the  assent  of  the  plaintiff,  is  not 
527:  Stout  V.  Taul,  71  Tex.  438.  forbidden. 

8.  Busk  V,   Manghum,  14  Tex.  Civ.  4.  Kirby  z/.  Estill,  75  Tex.  484;  Brown 

App.  621;  Stewart  v.   Kemp,   54  Tex.  v.  Hearon,  66  Tex.  63;  Crain  z^.  Wright, 

248.  60  Tex.  515. 

Vendeei  Not  Keeeiiary  Partiei.  —  An  fleryioe  on  Warrantor!  Brought  In. — 

answer  suggesting  that  the  defendant  Warrantors  brought  in  by  the  defend- 

has.  after  suit  filed,  sold  the  land  in  ant  should    be  served  with  a  copy  of 

controversy   to  a  third  party,  who  is  the  defendant's  cross- bill;  service  of  a 

the  owner  and  only  necessary  defend-  copy  of  the  writ  and  the  plaintiff's  pe- 

ant,  and   asking  that   such    person  be  tition  is  not  sufficient.    Crain  t^.  Wright, 

cit%d  to  defend,  does  not  amount  to  a  60  Tex.  515. 

disclamer  nor  state  enough   to  show  6.  Dangerfield   v.   Paschal,  20  Tex. 

that    the    vendee    is    a    necessary    or  536. 

proper  party,  and  in  any  event  the  de-  6.  Miller  v.  Rogers,  49  Tex.  398. 

fendant  cannot  be  injured  by  the  re-  Whore  the  Plaintiff  Dsoiros  a  Jndgmont 

f  usal   of  the   court   to  order  that  the  for  a  Writ  of  Foosoision  against  peisons 

vendee  be  made  a  party.     Stewart  v,  who  settled   upon  the  land  in  contro- 

Kemp,  54  Tex.  248.  versy   prior   to  the   institution   of  the 

Vendeet  May  Becomo  Partiei.  —  A  per-  action,  he    must    make    them    parties 

son  who  purchases  the  interest  of  a  de>  thereto.     Jones  v.  Burgei,  38  Tex.  396. 

Itn^diTii  pendente  lite  may  be  allowed  to  Where  tiie  Defendant  Desires  a  Jtidg* 
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DecUmtlaiH P«tition,    TRESPASS   TO   TRY  TITLE,         or  Complaint. 

8.  IDqoiiider  and  Nonjoinder.  —  A  Misjoinder  of  parties  plaintiff  in 
an  action  of  trespass  to  try  title  is  fatal.  * 

NoBjoindor.  —  Where  the  defendant  is  in  possession  of  the  land 
in  controversy  under  no  claim  of  his  own,  but  by  virtue  of  a  right 
of  his  wife,  the  nonjoinder  of  the  wife  is  not  prejudicial  to  the 
defendant.* 

VI  DECLABATioir,  P2TITI0K,  OB  CoKPLAiKT  —  1.  In  General  — 
An  action  of  trespass  to  try  title  being  purely  of  a  statutory  nature, 
the  declaration,  petition,  or  complaint  must  of  course  comply  with 
all  statutory  requirements,  and  where  it  substantially  does  this  it 
will  be  sufficient  provided  it  is  in  conformity  with  the  usual  rules 
of  pleading. • 

ment  Over  Againit  Hit  Warranton  on  2.  Thomas  v.  Quarles,  64  Tex.  4Q1; 

iheir  warranty,    they   must   be    made  Smith     v.    De    La     Garza,    15    Tex. 

parlies  defendant.     Greening  v.  Keel,  150. 

84  Tex.  326.  8.  Leigh  v.  De  Ganahl,  (Tex.  1891)  16 

When  Landlord  U  Keceeiary  Party*  —  S.  W.  Rep.  1037. 
It  does  not  follow  from  the  right  of  a  SoAoient  Statement  of  Gausefl  of  Action. 
Ian  Jlord  to  become  a  party  that  a  judg-  — Where  a  petition  gives  the  names 
ment  rendered  in  a  case  in  which  the  and  residences  of  the  parties,  describes 
tenant  alone  is  made  a  defendant  will  the  premises  in  controversy  by  metes 
in  any  manner  affect  the  landlord's  and  bounds  with  sufficient  certainty  to 
right  to  asseit  his  title.  An  action  identify  them,  states  the  county  in 
against  a  tenant  alone  would  arrest  the  which  they  are  situated,  and  that  the 
running  of  the  statute  of  limitations  land  so  described  belongs  to  the  plain- 
and  settle  all  rights  as  between  the  tiff  in  his  own  right,  and  that  he  was  in 
parties  to  the  action;  but  if  a  plaintiff  possession  at  a  date  named  and  was 
desires  to  bar  a  landlord's  claim  and'  unlawfully  dispossessed  by  the  defend- 
right  by  the  judgment  10  be  rendered  ant,  prays  judgment  for  the  land  with 
he  must  make  him  a  party  defendant,  a  proper  writ  for  the  restoration  of 
and  unless  this  is  done  by  the  plaintiff  possession  and  for  general  and  special 
or  by  the  tenant  defendant  no  judg-  relief,  and  is  indorsed  as  required  in 
ment  will  bar  the  landlord's  right  un-  trespass  to  try  title,  it  shows  a  good 
less  he  voluntarily  becomes  a  party  to  cause  of  action  on  general  demurrer, 
the  action  against  his  tenant.  Stout  Houston  v.  Calahan,  (Tex.  1888)  10  S. 
V.  Taul,  71  Tex.  438.  W.  Rep.  97.  See  also  Werner  v.  Kasten, 

Heirs  of  Party  Deceased.  —  The  heirs  (Tex.  Civ.   App.   1894)  26  S.  W.  Rep. 

of  a  party  deceased  should  be  made  322;  Walker  v.  Read,  59  Tex.  187. 

parlies  in  an  action  to  try  title  brought  An  allegation  of  title  in  the  plaintiff 

by  the  administrator.     Gunter  v.  Fox,  on  the  land  sued   for  and  of  adverse 

51  Tex.  383,  overruling  Barrett  v.  Bar-  claim  by  the  defendants  is  a  sufficient 

reit,  3T  Tex.  344.  statement  of  the  cause  of  action.     Day 

Heirs    ITnneoeMary    Fartiei.  —  Where  Land,  etc.,  Co.  v.  State,  68  Tex.  526; 

the  person  against   whom    the    action  Tevis  v,  Armstrong,  71  Tex.  59. 

was  originally  brought  had  died,  and  Setting  Out  STidenoe.  —  A  petition  is 

upon  his  death  his  heirs  were  properly  not   insufficient   because   it  needlessly 

made  parties  and  answered,  and  the  apprises  the  defendant  of  the  evidence 

plaintiff  filed  an  amended  petition   in  of  title  on  which   the  plaintiff  intends 

lieu  of  all  prior  petitions,  upon  which  to    rely   at   the   trial,    when   the  facts 

trial  was  had,  and  the  petition  alleged  averred  show  a  right  of  action.     Croft 

that  the  plaintiff  had  purchased  the  in-  v.  Rains,  10  Tex.  520. 

terest  of  the  heirs,  it  was  held  that  the  Facts  Showing  that  the  FlaintiflBi  Are 

heirs  were  no  longer  necessary  parties,  Entitled  to  Sue  must  be  stated.     Thus, 

and  that  the  prosecution  of  the  action  where  aliens  are  permitted  to  recover 

without  them   was  proper.     Meyer  v,  land  under  certain  circumstances  only, 

Opperman,  76  Tex.  105.  and  the  petition  shows  that  the  plain- 

1.  Patton  V.  Crow,  26  Ala.  426.     See  tiffs  are  aliens,  it  should  also  show  that 

also  article  Parties  to  Actions,  vol.  they  are  within  the  exceptions.     White 

15,  p.  sSx,  V,  Sabaiiego,  33  Tex.  243. 
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Dwjlaration, Petition,    TRESPASS   TO    TRY  TITLE.  or  Cmplaiiit. 

Whore  iTo  Form  Is  Preooribed  it  seems  that  a  declaration  resembling 
one  in  trespass  quare  clausum  f regit  is  all  that  is  requisite.* 

Certainty  to  a  Certain  Intent  in  Every  Partionlar,  as  those  terms  are 
understood  in  pleading  at  common  law,  is  not  requisite.* 

2.  Indorsements.  —  The  fact  that  the  action  is  brought  as  well 
to  try  title  as  for  damages  should  be  indorsed  by  the  plaintiff  on 
his  petition^  or  writ^*  or  a  notice  to  that  effect  must  be  given  to 
the  defendant,*  in  order  that  he  may  be  informed  beyond  a  doubt 
of  the  true  nature  of  the  action.*  But  an  omission  to  make  such 
an  indorsement  cannot  control  the  nature  of  the  action  when  it 
necessarily  involves  the  trial  of  the  plaintiff's  title.''^ 

Objections  Arising  Oat  of  the  Abeenoe  or  Insni&eienoy  of  Indorsements  must 
be  made  in  apt  time  and  in  a  proper  manner.® 

3.  Names  and  Eesidences  of  Parties,  —  The  petition  should  aver 

1.  Carwile  v.  House,  6  Ala.  710;  declaration  is  in  the  usual  form  for  tres- 
Watson  V,  Hill,  i  Strobh.  L.  (S.  Car.)  78.     pass  quare  clausum  frrgit^  and  contains 

As  to  a  declaration  in  trespass  quare  no  averment  of  title  nor  any  assertion 

clausum    /regit  see    article    Trespass,  therein  that  the  action  is  instituted  to 

ante,  p.  gog.  recover  the  possession  of  and  to  try 

2.  Evans  v.  Womack,  48  Tex.  230.  the  title  to  the  land  described.  Thrash 
See  also  Leigh  v,    De   Ganahl,   (Tex.  v,  Johnson,  6  Port.  (Ala.)  458. 

1891)  i6  S.  W.  Rep.  1037.  7.  Dangerfield    v.    Paschal,   20  Tex. 

3.  Keys  v.  Mason,  44  Tex.  140;  536,  n'///7^  Shannon  v.  Taylor,  16  Tex. 
Dangerfield  v.    Paschal,   20  Tex.   536;    423. 

Wade  V.  Converse,  18  Tex.  233;  Shan-  When  Omission    Ifot    Fatal.  —  Where 

non  r.  Taylor,  16  Tex.  413;  Bradley  z/.  the  petition  sets  out  the  facts  consti- 

Deroche,  70  Tex.  465;   Day  Land,  etc.,  tuting  the  plaintiff's  title  and  the  in- 

Co.  V.  State,  68  Tex.  526.  vasion  by  the  defendant  of  the  plaintiflF's 

4.  Thrash  v.  Johnson,  6  Port.  (Ala.)  rights,  and,  tested  by  the  ordinary 
458;  Carwile  v.  House,  6  Ala  710;  rules  of  pleading  and  statutory  requi- 
James  v.  Tail,  8  Port.  (Ala.)  476.  sites,  the  petition  is  in  no  way  defective, 

Surplosage  in  Indorsement. — Where  the  and  the  defendant  cannot  possibly  be 

statute  requires  only  an  indorsement  misled  as  to  the  purpose  of  the  action, 

that    the    action    is    brought     to    try  the  absence  of  an  indorsement  is  not 

title  as  well  as  to  recover  damages,  a  fatal.     Bradley   r.    Deroche.    70  Tex* 

further    indorsement    describing    the  465,   holding   that   under  the  circum* 

breach  and  entry  of  the  close  in  contro-  stances  above  stated  a  reversal  of  judg- 

versy  on  specified  premises  may  be  re-  ment  is  improper, 

iected  as  surplusage.    James  v.  Tait,  8  8.  In  Alabama  it  was  held  in  James 

Port.  (Ala.)  476.  V.  Tait.  8  Port.  (Ala.)  476,  that  no  ob- 

6.  Watson  v.   Hill,  t  Strobh.   L.  (S.  jection  could  be  made  to  the  indorse- 

Car.)  78.  ment  after  a  plea  of  not  guilty. 

6.  Carwile    v.    House,    6  Ala.    710;  It  Is  Too  Late  After  Verdict  to  raise  an 

Wade  V.  Converse,  18  Tex.  233.  objection  that  the  petition  docs  not  ap- 

Where  the  Defendant  Appears  to  the  Snit  prise  the  defendant  of  the  nature  of 

as  to  an  Action  to  Try  Title  and  by  a  the  action  because  it  has  not  the  proper 

special  answer  makes  it  such,  if  it  was  indorsement.     Shannon   v,  Taylor,  16 

not  such  before,  there  is  no  longer  any  Tex.  413;  Day  Land,  etc.,  Co.  v.  State, 

necessity  for  an  indorsement.     Wade  68  Tex.  526. 

V.  Converse,  18  Tex.  233,  citing  Bone  v.  Impropriety  of  Oeneral  Itomnrrer.  —  An 

Walters,  14  Tex.  5C4.  objection  that   the    petition  is  not  in- 

In  Alabama  it  was  held  that  a  defend'  dorsed  as  required  by  statute  cannot 

ant  is  advised  by  the  indorsement  what  be  raised  by  a  general  demurrer.     Day 

he   is  required  to  defend   with    much  Land,  etc.,   Co.   v.   State,  68  Tex.  526, 

more   certainty   than    he   was   by   the  citing  Bone  v.  Walters.    14  Tex.    567; 

declaration  in  the  action  of  ejectment.  Shannon   v.  Taylor,  16  Tex.  423,  and 

It  is  therefore    immatetial    that    the  Wade  v.  Converse,  18  Tex.  234. 
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the  real  names  of  the  plaintiff  and  the  defendant,  and  their  resi- 
dences, if  known.  • 

4.  Description  of  Land  —  a.  IN  General.  —  The  allegations 
must  describe  the  land  respecting  which  the  controversy .  has 
arisen  with  such  certainty  that  its  identification  is  placed  beyond 
a  doubt,  and  so  accurately  that  a  verdict  thereon  might  be  pleaded 
ill  bar  of  another  action  for  the  same  premises,  and  that  in  the 
event  of  recovery  possession  thereof  may  be  delivered  by  an 
officer.* 

b,  A /ERMEN.T  AND  Proof. —The  proof  offered  by  the  plain- 

1.  Rev.  Stat.  Tex.,  art.  5250.  ttoa  can  be  desired.     Croft  v.  Rains,  10 

Ayerment  and  Proof  —  Variance.  —  Tex.  520. 
Where  the  name  of  the  plaintiff  was  Where  land  was  stated  to  be  the 
alles:ed  in  the  petition  to  be  "  Bosse  '*  south  half  of  a  specified  section  with  the 
and  in  certain  instruments  introduced  exception  of  eighty  acres  at  its  west 
in  support  of  the  plaintiff's  title  the  end  and  a  lot  donated  as  a  school- 
plaintiff  appeared  to  be*'  Busse,"  the  house,  the  description  was  held  to  be 
variance  was  held  to  be  immaterial,  sufficient.  Heifner  :-.  Porter,  12  Ala. 
Ogden  V,  Bosse,  86  Tex.  336.  See  gen-  470. 
erally  article  Names,  vol.  14.  p.  288.  Surplusage.  —  Where    the    land    was 

Action  by  Firm.  —  Where  the  plaintiffs  first  described  in  the  petition  by  metes 

sue  under  the  style  of  a  firm  their  de-  and    bounds  and   was   alleged   to    be 

8crip:ion    may    be    amended     by   the  a  part  of  a  named  survey,  and  the  pe- 

addition  of  the  name  of  a  partner  with-  tition  went  on  to  state  that  the  contra- 

out  setting  up  a  new  cause  of  action,  versy  was  whether  the  parcel  of  land 

Liiughlin  V.  Tips,  8  Tex.  Civ.  App.  649.  above  described  was  in  another  survey 

Fersoni  Suing  for  tTse  of  Other.  —  It  is  or  in  the  survey  previously  named,  it 

not  permissible  for  a  person  to  sue  in  was  held  that  the  latter  statement  miffht 

his  own  name  for  the  use  or  benefit  of  be  treated  as  surplusage.     Boydston  v, 

another;  the  action    must    be   in   the  Sumpter,  78  Tex.  402.     See  also  Bayne 

name  of  the  person  in  whom  the  right  v.  Denny,  21  Tex.  Civ.  App.  431;. 

is  existent.     Hooper  v.  Hall,  30  Tex.  Where  the  Action  Is  to  EstabUsh  Boond- 

156;  Smith  V.  Olsen,  92  Tex.  181.     See  ary  Linee,  the  petition  should  describe 

also    supra^    V.    i.   a.   Real  Parties  in  definitely,  as  by  metes  and  bounds,  the 

Interest,  boundaries    so  claimed,   otherwise    it 

8.  Sawyer  t/.  Fitts,  4Stew.  &  P.  (Ala.)  will  be  necessary  for  the  verdict  to  de- 

365;  Jinkins  2^.  Noel,  3  Stew.  (Ala.)  60:  scribe    the   land    found    by   the  jury. 

Grav  »    Kauffman,  82  Tex.  65:  Boyd-  Richardson  v.  Powell,  83  Tex.  588;  Ed- 

ston  V.  Sumpter,  78  Tex.  402;  Crabtree  wards  v.  Smith,  71  Tex.  156. 

V,  Whitsselle,  65  Tex    Tir;    Bayne  v.  Detoription  of  Fremises  as  Sitnated. — 

Deiny,  21  Tex.  Civ.  App.  435:  Croft  Where  there  is  no  ambiguity  of  descrip- 

V,    Kains,    lo  Tex.    520:    Ed«vards    v.  tion  in  the  muniments  of  title  relied  on 

Smith,  71  Tex.*i56.  See  also  Sturdevant  by  the  plaintiff,  that  description  is  suffi- 

V.  Murrell,  8  Port.  (Ala.)  317:  James  r.  cient  in  the  petition;  but  it  is  prefera- 

Tait,  8  Port.  (Ala.)  476;  Broughton  r.  bleinany  event  todescribe  the  premises 

Brojghton,  4  Rich.  L.  (S.  Car )  491.  as   they   are   in    fact   situated    on    the 

Descriptions   Held  Sni&oient.  —  Where  ground,  with  an  allegation  that  such 

a  well-defined  tract  of  land  is  known  by  is  the  correct  description  of   the  land 

a  particular  name  and  no  difficulty  is  referred  to  in    the   evidences   of  title, 

encountered  on  the  trial  in  determining  Roche  v,  Lovell,  74  Tex.  191;  Converse 

precisely  the  limits  of  the  land  in  con-  v.  Langshaw,  81  Tex.  275. 

troversy,  to  describe  it  by  such  name  is  The  effect  of  describing  the  land  as 

not,  on  the  face  of  the  pleading,  insutfi-  sit  uated  is  that  if  the  plaintiff  succeeds, 

cient.     Crabtree  v.  Whiieselle,  65  Tex.  the   evidence    will   apply  the   land   to 

III.  the  description   in   his  pleadings,  and 

Where  field  notes  are  set  out  and  the  the  verdict  and  judgment  will  properly 

premises  are  described  by  reference  to  describe  it  in   the  same  way;  and   in 

adjoining  survevs  and  the  ma.p  of  the  that  case  no  difficulty  by  reason  of  any 

coaaty,  no  greater  certainty  of  descrip-  discrepancy  between  the  description  in 
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tiff  must  conform  to  the  description  given.  Proof  with  respect 
to  lands  not  described  in  the  declaration,  or  substantially  varying 
from  the  description  given,  is  clearly  inadmissible,  and  if  admitted 
will  not  entitle  the  plaintiff  to  recover.* 

c.  Aider  of  Insufficient  Description.  —  A  description  in 
itself  insufficient  is  good  where  it  can  be  aided  by  other  pleadings 
in  the  case,*  or  by  verdict,*  and  does  not  seem  to  be  ground  for 
reversal  of  judgment  where  the  plaintiff  is  enabled  to  aid  the 
execution  of  a  writ  of  possession  by  performing  such  acts  as  may 
be  requisite  to  point  out  definitely  the  land  to  which  the  descrip- 
tion applies.* 

6.  InterertofPlaintifli  — ^.  In  General. —  The  petition  should 
allege  what  interest  in  the  land  in  controversy  the  plaintiff  claims, 
whether  it  be  of  fee  or  otherwise,  and  if  the  interest  claimed  be 
an  undivided  one,  should  also  allege  the  amount  thereof.' 

I  he  verdict  and  that  in  the  maniments  Whare  a  Boundary  !■  the  Beal  latne  an 

of  title  wiU  arise.     Roche  v.  Lo\rell,  74  insufficiency  of  description  of  the  land 

Tex.  191.  is  not  fatal  on  a  verdict  for  the  plaici- 

1.  Ware   v.    Bradford,    2    Ala.   676;  tiff.     Halsell  v.  Belcher,  6  Tex.  Ciir. 

Sayers  v,  Davis,  (Tex  Civ.  A  pp.  1899)  App.  332. 

51  S.  W.  Rep.  520.  A  Motion  in  Arreit  of  Judgment  is  not 

Description  of  More  Land  than  Sued  For.  available  to  raise  the  question  of  suffi- 
—  The  fact  that  the  description  given  ciency  of  description  of  the  land  sued 
in  a  deed  covers  more  land  than  is  for,  where  the  petition  is  good  on  de- 
sued  for  in  the  petition  constitutes  murrer.  Halsell  v.  Belcher,  6  Tex. 
no  variance.  Broxson  v,  McDougal,  70  Civ.  App.  322. 
Tex.  64.  4.  Goldman  v,  Douglass,  81  Tex.  648. 

Variance  Not  Sui&cient  to  Exclude  Evi-  See  also  Crabtree  v,    Whiteselle,    65 

dence.  —  A   variance    between   the  de-  Tex.  iii;  Steinbeck  c/.  Stone,  53  Tex. 

scription  of  the  land  set  forth  in  the  385;  Wilson  v.  Smith,  50  Tex.  365. 

petition  and  that  in  deeds  offered  in  6.  Stovall   v.   Carmichael,    52    Tex. 

evidence  will  not  render  the  deeds  in-  383;  Nehring  v.  McMurrain,(Tex.  Civ. 

admissible  when  there  is  proof  aliunde  App.  1898)  45  S.  W.  Rep.  1032;  Telfener 

that   the   land   is   the  same.     Gray  v,  r.    Dillard,   70    Tex.    139;    Gaither  v. 

Kauffman,  82  Tex.  65.  Han  rick,  69  Tex.  92;  Uhl  v,  Musquez, 

8.  Bacon  v.  State,  2  Tex.  Civ.  App.  i  Tex.  Unrep.  Cas.  650. 

692,  holding  that  a  faulty  description  Part  Owners  should  disclose  the  nature 

is    aided    by    an    answer    containing  of  their  interest.     Uhl  v,  Musquez,  i 

a  sufficient  description  of  that  part  of  Tex.  Unrep.  Cas.  650;  Stovall  1/.  Car- 

the  land  embraced  in  the  petition  which  michael,  52  Tex.  383. 

the  defendant  claims.  Under  an  allegation  that  several  own 

After  Flea. —  In  Ware  v.  Bradford,  2  land  in  fee,  one  of  them  may  recover 

Ala.  676,  it  was  held  that  an  objection  the  entire  propeity  against  a  «irrong- 

to  the  declaration  on   the  ground   of  doer  or  one  without  title.     Telfener  z^. 

insufficient  description  was  unavailable  Dillard,  70  Tex.  139;  Gaither  v.  Han- 

in   the  appellate  court   where   it  was  rick.  69  Tex.  92. 

first  made  after  plea,  unless  the  insuffi-  Wliere  a  Partition  Is  Desired  it  is  proper 

cient  description  was  also  carried  into  for   the  plaintiffs  to  state  in  their  pe- 

the  verdict  and  judgment.     See  also  tition,  if  possible,  the  interests  of  the 

James    v.    Tait,    8    Port.    (Ala.)  476;  several  parties.     Nehring  r.    McMur. 

Sturdevant   v,   Murrell,  8  Port.  (Ala.)  rain,  (Tex.   Civ.  App.   1898)  45  S.  W. 

317.  Rep.  1032. 

3.  Aider  by  Verdict.  —  Where  the  land  Objections.  —  Where  several  plaintiffs 

is  described  accurately  in  the  verdict,  allege  that  they  own  a  tract  in  fee,  but 

an  imperfect  description  contained  in  do   not  state  bow  much  each  claims, 

the    declaration     is     thereby     cured,  the  defendant  must  except  to  the  pe- 

Jinkins  v.  Noel,  3  Stew.  (Ala.)  60.  tition  in  apt  time  or  the  exception  will 
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6.  Setting  Out  Title.  —  The  petition  need  not  set  out  the 
plaintiff's  chain  of  title,  and  consequently  need  not  state  whether 
any  of  his  muniments  of  title  are  lost.* 

Common  Sooroe  of  Title.  —  It  is  not  requisite  for  the  plaintiff  to  aver 
that  he  claims  under  a  common  source  of  title  with  the  defend- 
ant, to  warrant  the  admission  of  proof  of  the  fact.* 

After-acquired  Title.  —  The  petition  may  be  amended  by  an  allega- 
tion of  title  to  the  land  in  controversy  acquired  since  the  institu- 
tion of  the  action,  and  by  the  allegation  of  a  trespass  as  of  a  date 
subsequent  to  the  after-acquired  title ;  but  where  the  petition  is 
so  amended  a  new  action  is  in  effect  instituted.' 

c.  Sufficiency  of  Allegation.  —  No  special  allegation  of 
title  being  necessary,  where  the  plaintiff  alleges  an  ownership  of 
the  land  in  question  it  seems  sufficient  to  admit  proof  of  any 
facts  tending  to  show  that  he  has  either  a  legal  or  an  equitable 
title.* 

Stotement  of  Facte  where  Title  Is  Set  Out.  —  Where,  instead  of  relying 
on  a  general  statement  of  his  title,  the  plaintiff  thinks  it  advisable 
specially  to  set  out  his  title  to  the  land  in  controversy,  he  must 
allege  all  facts  necessary  to  show  a  title,*  and  the  allegations 

be  deemed  to  have  been  waived.     Tel-  the  plaintiff  is  the  owner  in  fee  simple 

fener  r.  Dillard,  70  Tex.  139.  of    the    land    sued    for.      Murrell    v. 

1.  Parks  V.  Caudle,  58  Tex.  216.  Wright*  78  Tex.  519. 

2.  Stegall  V.  Huff,  54  Tex.  193;  Keys  Proof  of  Part  Ownership.  —  In  an  ac- 
V.  Mason,  44  Tex.  140.  tion  against  a  stranger  to  the  title  or  a 

Deraigning  Title  Bojond  Common  wrongdoer,  an  allegation  of  an  undi- 
Sooroe. —  In  TVxax  the  statutory  provi-  vided  ownership  or  interest  in  the 
siori  that  it  is  not  requisite  for  the  whole  of  the  land  in  controversy  has 
plaintiff  to  deraign  title  beyond  a  com-  been  held  to  be  supported  by  proof 
mon  source  is  merely  declaratory  of  the  showing  that  the  plaintiff  is  only  a  part 
common  law,  and  applies  it  to  a  new  owner  or  tenant  in  common.  Allen 
method  of  proof  of  common  source,  but  v,  Peters,  77  Tex.  59;  Slovall  v.  Car- 
it  is  held  not  to  refer  to  the  rule  of  michael,  52  Tex.  383.  See  also  Croft  v. 
pleading.  Ogden  v,  Bosse,  86  Tex.  Rains,  loTex.  523;  Watrous  v.  McGrew, 
336:  Keys  V.  Mason,  44  Tex.  140.  16  Tex.  510:  Grassmever  v.  Beeson,  18 

3.  Ballard  v.  Carmichael,  (Tex.  i8qi)  Tex.  766;  Presley  r/.  Holmes,  33  Tex. 
17  S.  W.  Rep.  393;  Schmidt  v.  Huff,  7  478:  Hutchihs  v.  Bacon.  46  Tex.  414. 
Tex  Civ.  A  pp.  593;  Collins  tj.  Ballow,  Sufficient  Allegation  of  Equitable  Title. 
72  Tex.  330.  As  to  the  effect  of  an  — A  complaint  alleging  that  the  plain- 
amendment  of  this  character  on  costs,  tiff  was  the  owner  of  an  undivided 
see  infra^  XVI.  Costs,  one-third  interest  in  certain  described 

4.  Murrell  v,  Wright,  78  Tex.  519;  land  acquired  by  his  father  by  a  parol 
Mayes  V.  Manning,  73  Tex.  43;  Snyder  gift  from  the  plaintiff's  grandfather, 
z'.  Nunn,  66  Tex.  255;  Hale  v.  Hensley,  that  by  virtue  of  such  gift  the  plain- 
(Tex.  Civ.  A  pp.  1894)278.  W.  Rep.  1033;  tiff's  father  entered  into  possession 
Morris  v.  Rhine,  (Tex.  1888)  8  S.  W.  of  the  tract  of  land  and  erected  per- 
Rep.  315;  Gaither  v,  Hanrick,  69  Tex.  manent  and  valuable  improvements 
92;  Edwards  r.  Barwise,  69  Tex.  84.  thereon,    that   the  grandfather   recog- 

Varianoe. —  An    allegation    of    joint  nized  and  acquiesced  in  the  title  of  his 

ownership  is  not  supported  by  evidence  son,  and  that  the  plaintiff's  father  was 

showing  several  titles  for  distinct  pai-  dead,  was  held  to  be  sufficient  to  show 

eels  of  land.     Teal  v,  Terrell,  48  Tex.  that  the  equitable  title  to  the  land  was 

49T.  in  the  plaintiff.     Bullock   v,  Sprowls, 

Proof  of  only  an  undivided  interest  93  Tex.  t88. 
does  not  vary  from  an  averment  that        6.  Byrn  f.  Kleas,  15  Tex.  C(v.  App. 
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must  be  proved  as  alleged.  * 

Boitrietion  to  Titlo  Ploadod.  —  Where  the  plaintiff  specially  sets  out 
his  title  he  will  be  confined  to  the  title  pleaded;*  and  this  rule 
applies  as  well  to  title  set  out  in  a  supplemental  petition  as  to 
title  stated  in  the  original  petition,  the  general  principle  beings 
that  the  expression  of  one  thing  is  the  exclusion  of  another, 
so  that  by  averring  one  kind  of  title  the  plaintiff  admits  impliedly 
that  he  claims  under  that  and  no  other.' 

6.  PoBsession  of  Plaintiff.  —  It  should  be  alleged  that  the  plaintiff 
was  in  possession,  or  entitled  to  the  possession,  of  the  premises 
in  controversy  when  the  right  of  action  accrued,*  or  facts  show- 
ing that  the  plaintiff  is  so  entitled  should  be  set  out.' 

7.  Dispossession  by  Defendant  —  in  General.  —  The  petition  should 
aver  that  during  the  plaintiff's  lawful  possession  of  the  land  sued 
for,  the  defendant  did  on  a  specified  date  enter  upon  such  land 
and  dispossess  the  plaintiff,  and  is  still  withholding  from  him  the 

205:  Joyner  v.  Johnson,  84  Tex.  465;  4.  Stephens    v.   Mod,   82    Tex.    81; 

Edwards  v.  Barwise,  69  Tex.  84.    See  Rains  v.  Wheeler,  76  Tex.  390;  O'Con- 

also  Snyder  v.  Nunn,  66  Tex.  255.  nor  v,  Luna,  75  Tex.  592. 

1.  Smith  V,  Davis,  18  Tex.  Civ.  App.  Snffloient  Allegations.  —  A  petition 
563.  alleging  that  the  plaintiff,  on  January 

Execution  8alo  Vot  Set  Ont.  —  Evi-  18,  1873,  ^^^  lawfully  seized  and  pos- 
dence  showing  that  a  person's  interest  sessed  of  a  described  trart  of  land, 
in  the  land  in  controversy  was  sold  holding  it  in  fee  simple,  and  that  oq 
prior  to  his  death  at  an  execution  sale  March  12,  1875,  the  defendant  entered 
is  properly  excluded  where  such  sale  is  upon  such  premises  and  ejected  the 
not  included  in  the  title  set  out.  Beer  plaintiff  therefrom,  and  unlawfully 
V.  Thomas,  13  Tex.  Civ.  App.  30.  withheld  from  the  plaintiff  the  posses- 
Proof  of  Heirship.  —  In  Cook  v,  Cas-  sion  thereof,  was  held  to  be  sufficient 
well,  81  Tex.  678,  an  allegation  in  the  on  general  exception,  since  it  followed 
plaintiff's  petition  that  he  inherited  the  by  reasonable  intendment  from  thealle- 
land  from  his  mother  was  held  to  be  gations  that  the  plaintiff  continued  to 
substantially  supported  by  evidence  be  the  owner  of  the  premises  up  to 
that,  as  an  heir  of  his  mother,  the  the  time  of  bringing  suit.  Euans  z. 
land  descended  to  him  from  his  grand-  Womack,  48  Tex.  230.  See  also  Parker 
mother.  v.  Haggerty,  I  Ala.  632;  Whiteside  v, 

IHiteof  Deed.  —  In  Houston  East,  etc.,  Branch  Bank,  10  Ala.  249. 

Texas  R.  Co.   v.   Blagge,  73  Tex.  24,  6.  Day  Land,  etc.,  Co.  v.  State,  68 

the  plaintiffs'  chain  of  title  was  set  out  Tex.  526,  holding  that  where  the  facts 

in  their  petition,  one  link  in  the  chain  stated  would  in  certain  contingencies 

being  a  deed  charged  to  have  been  ex-  entitle  the  plaintiff  to  the  possession, 

ecuted  and  delivered  on  March  i,  1842.  the  absence  of  a  formal  averment  that 

This  deed  was  shown  to  have  been  de-  the  plaintiff  was  so  entitled  was  a  mai- 

stroyed.     It  was  held  that  parol  evi-  ter  of  no  importance, 

dence  to  the  effect  that  the  deed  was  lUoftration.  —  In    Rains  v.  Wheeler, 

dated  in  1845  did  not  constitute  a  fatal  76  Tex.  390,  wherein  the  plaintiff  sued 

variance.  as  executor,  averments  that  an  estate 

2.  Beer  v.  Thomas,  13  Tex.  Civ.  of  which  the  plaintiff  was  executor  was 
App.  30;  Joyner  v.  Johnson,  84  Tex.  the  owner  in  fee  simple  cf  the  land  in 
465;  Edwards  v,  Barwise,  69  Tex.  84:  controversy,  and  that  the  defendant 
Matador  Land,  etc.,  Co.  v.  Stale,  (Tex.  was  setting  up  a  pretended  claim  to 
Civ.  App.  1899)  54  S.  W.  Rep.  256.  the  property,  were  held  to  be  sufficient 

3.  Joyner  v.  Johnson,  84  Tex.  465,  to  justify,  upon  general  demurrer,  a 
holding  that  where  the  plaintiff  relies  reasonable  intendment  that  the  plaintiff 
upon  two  or  more  sources  of  title  he  was  entitled  to  the  possession  of  the 
should  plead  all  of  them.  premises. 
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possession  thereof.^ 

Materiality  of  Allegation.  —  Notwithstanding  the  fact  that  an  alle- 
gation of  dispossession  and  entry  by  the  defendant  is  proper,  it 
is  not  always  necessary  to  prove  that  an  actual  trespass  has  been 
committed  by  the  defendant.* 

8.  Damages.  —  Where  the  defendant  has  been  in  possession  of 
the  land  in  controversy  and  enjoying  its  use  and  occupation,  the 
plaintiff  should,  if  he  desires  to  charge  the  defendant  for  the 
value  of  the  use  and  occupation,  make  some  claim  of  that  char- 
acter in  the  petition  or  he  will  not  be  enabled  to  recover  therefor.^ 

9.  Prayer  for  Belief.  —  The  petition  should  conclude  with  a 
prayer  for  the  relief  sought,  which  may  be  either  special  or 
general.* 

Vn.  Plea  ob  Avsweb  -- 1.  In  General  —  The  defendant  is  not 
required  to  put  in  any  other  plea  than  that  of  not  guilty,  and  this 
must  substantially  state  that  he  is  not  guilty  of  the  injuries  com- 

1.  Cook  r.  Oliver,  83  Tex.  559;  Rains  Claim  of  Title  by  Defendant.  —  Where 
V.  Wheeler,  76  Tex.  390;  Nye  w.  Hawk-  the  defendant  sets  up  a  title  in  himself 
ins,  65  Tex.  600.  to  the  whole  of  the  land  claimed  by  the 

Aotnal  Bate  of  Diepoeeeidon  Unimpor-  plaintiff  as  set  out  and  described  in  his 

tant. —  In     Alabama^    in     Masters    7*.  declaration,  (he  plaintiff  must  prove  an 

Eastis,   3  Port.  (Ala.)  368,  it  was  held  actual    trespass   by   the  defendant   in 

that  the  plaintiff  might  recover  full  sat-  order  to  enable  him   to  maintain  ihe 

isfaclion  for  detention  of  the  premises,  aciion.     Underwood  v,  Sims,  2  Bailey 

and  therefore  it  was  immaterial  what  L.  (S.  Car.)  81. 

date  was  alleged  as  that  of  the  dispos-        3.  Foster  v,  Eoff,  19  Tex.  Civ.  App. 

session,  for  damages  might  be  given  405;  Rogers  v.  Bracken.  15  Tex.  564. 
down  to  the  time  of  the  trial.  Xeene  Profits  Xay  Be  Beoovered,  in  ac- 

2.  Rains  v.  Wheeler.  76  Tex.  390;  tions  of  trespass  to  try  title,  as  a  part 
Viesca  v.  Wyche.  3  Woods  (U.  S.)  336.  of  the  plaintiff's  damages.     Biencourt 

PoMeision  Admitted  by  Defendant.  —  A  v,  Parkes,  27  Tex.  558. 

plea  of  not  guilty  or  an  answer  to  the  Where  Ho  Claim  for  Improvements  is 

merits  admits  for  the  purposes  of  the  made  by  the  plaintiff  he   will  not  be 

action  that  the  defendant  was  in  pos-  permitted  to  prove  them  on  the  trial, 

session  of  the  premises  or  claimed  title  Rogers  v.   Bracken,  15  Tex.  564.     See 

thereto  at  the  lime  when  the  suit  was  also  Bonner  v.  Wiggins,  52  Tex.  125. 

instituted;  therefore  an  allegation  that  4.  Quieting  Title.  —  The  petition  may 

the  defendant  is  claiming  the  premises,  contain  a  prayer  for  judgment  quieting 

when  such  is  the  fact,  will,  it  seems,  the  plaintiff  in  his  title  to  the  land  in 

dispense  with  the  necessity  of  proving  controversy  and  in  the  use  and  enjoy- 

a  trespass.     Rains  v.  Wheeler,  76  Tex.  ment  of  the  land.     Werner  v.  Kaslen, 

390-  (Tex.   Civ.  App.   1894)  26  S.  W.   Rep. 

Proof  of  Aotnal  Trespass  Beqnisite.  —  A  322. 

plaintiff     having     the     superior    title  Beoovery  of  Land.  —  A  prayer  that  the 

charged  the  defendants  with  trespass-  defendant  be  cited  to  answer  the  peti- 

ing  on  his  land.     There   was  no  con-  tion  and  that  the  plaintiff  have  judg- 

troversy  about  the  title,  but  only  as  to  ment  for  restitution   of    the  premises 

boundaries.    The  court  held  that  il  was  described  and  for  damages  and  costs 

necessary  to  prove  a  trespass,  since,  of  suit  is  sufficient  to  authorize  a  judg- 

unless   the    plaintiff  could  prove  that  ment  for  the  recovery  of  the  land  and 

fact,  he  had  no  cause  of  action  against  for  a   writ  of  possession.     Ballard  v. 

the  defendants,  they  conceding  his  title  Carmichael,  83  Tex.  355. 

to  be  good  and  merely  questioning  the  Speeial  Belief  Kot  Asked.  >- There  is 

fact  that  their  occupation  was  within  no  error  in  refusing  10  enter  a  judg- 

the  boundaries  of  his  title.     Stroud  v.  ment  for  special  relief  not  prayed  for 

Springfield,  28  Tex.   649,   approved  in  in  the  petition.     Ballard  z;.  Carmichael, 

Viesca  V.  Wyche,  3  Woods  (U.  S.)  336.  83  Tex.  355. 
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plained  of;  but  if  he  wishes  to  assert  some  independent  equitable 
right  which  is  not  involved  in  the  issue  as  to  the  title  directly  in 
controversy,  he  must  present  the  facts  by  proper  averments  and 
bring  the  necessary  parties  before  the  court  to  enable  it  to  grant 
the  relief  to  which  he  may  be  entitled.* 

Pl6M  of  libernm  Tenementum.  —  In  South  Carolina^  where  the  pro- 
ceedings in  an  action  of  trespass  to  try  title  resembled  those  in 
an  action  of  trespass  quarc  clausu7n  f regit y  it  seems  that  when  the 
land  in  controversy  was  not  specifically  described  in  the  declara- 
tion the  defendant  might,  if  he  deemed  it  advisable,  plead  liberum 
tenementum  and  thereby  compel  the  plaintiff  to  new-assign  and 
specifically  to  describe  the  land.* 

2.  Claims  for  Improyements.  —  All  st.tutory  claims  for  perma- 
nent and  valuable  improvements  on  the  land  sued  for  made  by 
the  defendant  and  those  under  him  during  such  times  as  they 
may  have  had  possession  thereof  must  be  pleaded,  or  evidence 
thereof  will  be  excluded.' 

3.  Sufficiency  of  Special  Pleas.  —  A  special  plea  must  embody 
some  defense  to  the  suit,  or  it  will  not  form  any  basis  for  the 

1.  Swiak    V,   Motley,   78  Tex.    579;  that    the   judgment  will   constitute  a 

Bosse   V,  Johnson,   73  Tex.   608;    St.  breach  of  the  warranty  alleged  should 

Louis,  etc.,  R.  Co.  v.  Prath^r,  75  Tex.  the  plaintiff  recover  according  10  his 

53;    Thurmond  v.  Brownson,  69  Tex.  allegations.      Accordingly,  where   the 

597;  Rippetoe  v.  Dwyer,  49  Tex.  506;  defendant  alleges  that  if  the  plaintiff 

Ayres  v,  Duprey,  27  Tex.   593;  Mai-  recovered  any  of  the  land  sued  for  it 

thews  z/.  Moses,  21  Tex.  Civ.  App.  494;  would  be  part  of  that  conveyed  to  him, 

Eddie  v.  Tinnin,  7  Tex.  Civ.  App.  371;  the  answer  is    sufficient.     Sullivan  t/. 

Fuller  z/.  O'Neil.  69  Tex.  349.  Creamer,  (Tex.  Civ.  App.  1899)  50  S. 

Where  a  Disclaimer  Only  ik  Filed,  evi-  W.  Rep.  431. 

dence  of  affirmative  matter  of  defense  Where  a  Partition  Is  Deeired  the  facts 

is  inadmissible.     Thurmond  v.  Brown-  entitling   the  defendant  thereto  roust 

son.  6q  Tex.  597.  be  pleaded.     Si.  Louis,  etc.,  R.  Co.  v, 

A    Mortgagee  Wishing  to   Have  His  Prather,  75  Tex.  53. 

Mortgage  Foreclosed  and  the  property  in  Dismissal  or  Vonsoit  bj   Plaintiff. — 

controversy  sold  to  satisfy  it  must  ask  Where   the  defendant   has   asked   for 

for  such  affirmative  relief,  for  he  can-  affirmative    relief    his    prayer    is    not 

not  obtain  it  under  a  plea  of  not  guilty,  affected  by  the  plaintiff's  dismissal  o'' 

Bosse  V.  Johnson,  73  Tex.  608.  the  suit  or  by  his  taking  a   nonsuit. 

Facts  Beqnisite  to  Judgment  Against  Giraud  v.  Ellis,  (Tex.  Civ.  App.  1894) 

Warrantor.  —  Where  the  defendant  has  24  S.  W.  Rep.  967;  Schmidt  v.  Talbert, 

made  his  warrantors  parties  he  may,  if  74  Tex.  451;  French  v,   Groesbeck,  8 

his  title  fails,  have  judgment  upon  the  Tex.  Civ.  App.  19. 

warranty  in   the  same  action,  but  he  2.  Broughton  v,  Broughton,  4  Rich, 

must  allege  the  facts  essential  to  en-  L.  (S.  Car.)  491. 

title  him  to  such  relief.     He  need  not,  As  to  pleas  of /;»^^r«//f  tenementum  see 

however,  allege  either  an  eviction  by  generally  article  Trespass,   ante^    pp. 

or  supeiior  title   In  the   plaintiff,  and  839,  850. 

should  be  allowed  to  ask  for  a  recovery  As  to  new  assignments,  see  articles 

in  case  the  plaintiff  should  succeed  in  Replications  and  Replies,  vol.  18.  pp. 

establishing  his  title,  without  alleging  648,  670;  Trespass,  ante^  p.  853. 

that  such  title  is  superior  to  his  own.  8.  Stephens    v.   Westwood,   25  Ala 

The  answer  is  to  be  taken   in  connec-  716;  Wood  v.  Cahill,  21  Tex.  Civ.  App. 

tion    with   the   claim   asserted   in    the  38;    Riggs  v,   Nafe,    (Tex.  Civ.   App. 

plaintiff's  petition,  and  will  be  suffi-  1895)   30  S.    W.    Rep.    706;    Aiford  ». 

clent  if  the  facts  stated  therein   show  Aiford,  i  Tex.  Civ.  App.  245. 
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introduction  of  testimony;  and  where  the  defendant  seeks 
affirmative  relief,  either  against  the  plaintiff  or  against  those  he 
has  vouched  in,  facts  constituting  his  right  thereto  must  be  fully 
stated.*  Thus,  all  claims  for  improvements  must  be  framed 
strictly  in  conformity  with  any  statutory  provisions.* 

4.  Disolaimer.  —  Where  the  defendant  disclaims  as  to  a  portion 
of  the  land  claimed  by  the  plaintiff,  the  disclaimer  should  be 
definite  and  absolute  in  its  description  of  that  portion  of  the  land 
to  which  the  defendant  does  assert  a  claim.' 

I.  Wiggins  V.  Wiggins,  i6  Tex.  Civ.  one  A  had  purchased  them,  and  that 

App.  335.  since   such  sale   the   plaintiff  had   no 

A  Plei  in  BeoonTentioii  should  show  legal  or  equitable  interest  in  or  claim 

that  the  land  described  in  it  embraces  to  any  real  estate  owned  by  the  father 

the    land    sued   for    by   the   plaintiff,  in   his   lifetime,   was  held  to  be  sufli- 

Cissel  V.  Lewis,  20  Tex   Civ.  App.  415.  cient,  in  the  absence  of  an  exception, 

Seformation  of  Deed.  —  Where  the  de-  as  an  averment  of  an  outstanding  legal 

fendant  claims  that  a  deed  on  which  title. 

the  title  is  dependent  should  be  re<  Where  the  Answer  of  the  Defendant  Im- 
formid  on  the  ground  of  an  error  pleads  His  Grantors  it  should  aver  the 
therein,  the  answer  should  contain  facts  rendering  them  liable  as  warrant- 
averments  showing  4  case  for  reforma-  ors,  or  that  they  did  warrant  the  title 
tion  so  far  as  the  title  depends  there-  to  the  land  in  controversy.  Grant  v, 
on.  Focke  v,  Garcia,  (Tex.  Civ.  App.  Hill,  (Tex.  Civ.  App.  1894)  30  S.  W. 
1898)  48  S.  W.  Rep.  755.  Rep.  952. 

Faots  Hot  Aifeoting  Bighta  of  Parties.  An  Allegation  that  the  Parties  Had 
—  An  answer  which  sets  out  matter  Exeonted  a  Deed  with  a  Covenant  of  War- 
that  has  no  legal  significance  and  can-  ranty  set  out  in  the  answer  is  tanta- 
not  in  any  way  affect  the  rights  of  the  mount  to  alleging  that  they  warranted 
parlies  in  the  suit  is  insufficient.  Teal  the  title  to  the  land.  Grant  v.  Hill, 
V.  Sevier,  26  Tex.  516.  (Tex.   Civ.  App.  1894)  30  S.  W.  Rep. 

An  Answer  Setting  np  Possession  under  952. 

a  Parol  Gift  of  Land  should  allege  that  9.  Riggs  v.  Nafe,  (Tex.   Civ.   App. 

valuable  improvements  were  made  on  1895)  30  S.  W.  Rep.  706. 

the  faith  of  the  gift.     Montgomery  v.  Want  of  Partionlarity  or  fulness  in 

Carlton,  56  Tex.  361.  statement  should   be   pointed   out  by 

Answer  Asking  AfflrmatiTO  Belief  Snffl*  special  demurrer.     Holstein  v.  Adams, 

dent.  —  A  plea  in  reconvention  alleg-  72  Tex.  485. 

ing  that  the  defendant  was  the  owner  Additional  Averments  Hot  Weakening 

of  the  lands  in  controversy  by  virtue  of  Plea.  —  It  was  held  in  Gaither  v.  Han- 

the  judgment  of  a  Circuit  Court  of  the  rick,  69  Tex.  92,  that  a  plea  for  valu- 

United   States   in    favor  of  one    with  able  improvements  in  good  faith  would 

whom  she  claimed  to  be  in  privity,  and  not  be  invalidated  by  additional  aver- 

setting  up  fully  the  pleadings  in  that  ments  to  the  effect  that  the  defendant 

cas3,  including  the  petition,   answer,  was  informed  and    believed  that  the 

char^re  of  the  court,  and  judgment,  and  land    in   question    was   vacant  public 

praying  that  the  lands  in  question  be  domain   subject   to    pre-empiion,   and 

adjudged  to  her,  and  that  the  cloud  be  that  he  knew  that  it  was  claimed  and 

removed  from  the  title,  and  for  a  writ  held   by   the   plaintiff   under  a  grant 

of  possession,  was  held  to  be  sufficient  which  he  believed  to  be  a  forgery, 

in  New  York,  etc..  Land  Co.  v.  Votaw,  8.  Herring  v,    Swain,  84  Tex.    523, 

(Tex.  Civ.   App.   1899)  52  S.  W.  Rep.  holding  that  a  disclaimer  which  said  in 

125.     See  also   generally  article   Set-  substance  that  the  defendant  claimed 

OFF.  CouNTF-RCLAiM.  AND  RECOUPMENT,  none  of  the  land  described  in  the  plain- 

vol.  19,  p.  715.  tiff*s  petition  except  so  much  of  it  as 

Ontstanding Legal  Title.  —  In  Wells  z/.  might    conflict   with   a  specified    sur- 

l^ycr,   45    Tex.   432,   a  plea   that   the  vey  might  have  been  stricken  out  on 

pUintiff  had  sold   all  the  right,  title,  motion,  but  that  advantage  of  the  in- 

and  interest  he  had  in  the  lands  belong-  sufficiency  could  not  be  taken  for  the 

ing  to  the  estate  of  his  father,  and  that  first  time  on  writ  of  error.     See  also 
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6.  Withdrawal  of  Answer.  —  Where  the  withdrawal  of  the 
answer  is  sought  by  the  defendants  sufficient  cause  should  be 
shown  therefor,  and  a  withdrawal  will  not  be  permitted  if  it  sub- 
stantially affects  the  rights  of  the  plaintiffs.^ 

6.  Admission  by  Plea.  —  A  plea  of  not  guilty,  or  any  other 
answer  to  the  merits,  is  an  admission  by  the  defendant  for  the 
purposes  of  the  suit  that  he  was  in  possession  of  the  premises 
sued  for,  or  that  he  claimed  title  thereto  at  the  time  when  the 
action  was  instituted,  unless  the  answer  states  the  extent  of  his 
possession  or  claim,  and  in  that  case  the  admission  is  limited  to 
such  extent  of  claim  only.* 

7.  Severance.  —  Where  two  or  more  defendants  have  each  a 
distinct  and  separate  claim  to  a  portion  of  the  land  in  contro- 
versy, it  is  proper  for  them  to  sever  in  their  pleas,  and  each 
should  make  his  claim  to  improvements  distinct  from  that  of  his 
codefendants.' 

8.  Averment  and  Proof —  ^z.  Under  Plea  of  Not  Guilty.  — 
The  plea  of  not  guilty  allows  great  latitude  to  the  defendant  in 
the  introduction  of  his  evidence,  and  under  such  a  plea  he  may 
show  any  facts  that  will  defeat  the  plaintiff's  right  to  recover 
except  that  of  limitation.  Among  the  defenses  that  need  not 
be  specially  pleaded  but  may  be  shown  under  a  plea  of  not  guilty 
are  matter  in  estoppel;^  that  an  equitable  demand  has  become 
stale ;  *  that  there  is  an  outstanding  title ;  •  that  some  link  of  the 

Mardes  v.  Meyers,  8  Tex.  Civ.  App.  terest  in  the  land  in  controversy  and 
542.  that  the  defendant  had  unlawfully  en- 
Special  Plea  Equivalent  to  Disclaimer,  tered  thereon  and  withheld  possessiocv 
—  Where  a  plea  of  not  guilty  was  from  them;  and  the  defendant  pleaded 
joined  with  a  special  plea  alleging  that  not  guilty  and  (he  statute  of  limita- 
the  plaintiff  and  the  defendant,  each  tions.  It  was  held  that  such  pleas, 
owning  tracts  in  a  named  survey  not  recognizing  any  right  of  common 
adjoining  each  other,  agreed  upon  a  ownership  in  the  premises  sued  for, 
boundary  line  between  their  respective  relieved  the  plaintiffs  from  the  neces- 
tracts,  but  claiming  no  land  on  the  sity  of  proving  an  ouster  at  the 
plaintiff's  side  of  the  line,  the  answer  trial. 

was   held   to  be  equivalent  to  a  dis-  8.  Benson  v.  Cahill,  (Tex.  Civ.  App. 

claimer  as  to  all  land  on  the  plaintiff's  1896)  37  S.  W.  Rep.  1088. 

side  of  the  line.     Wardlow  z/.  Harmon,  4.  McDow   r.    Rabb,    56    Tex.    154; 

(Tex.  Civ.  App.  1898)  45  S.   W.   Rep.  Wright  r.  Doherty,  50  Tex.  34;  Mayer 

828.    SeealsoStrickland  t/.  Hardwicke,  r.    Ramsey,  46  Tex.   371.      See  also 

3  Tex.  Civ.  App.  326.  Burcham  v,  Gann,  i  Tex.  Unrep.  Gas. 

1.  Parker  v,   Nusbaumer,   2i    Tex.  333. 

Civ.  App.  180;  Texas,  etc.,  R.  Co.  ».  6.  Montgomery   v,   Noyes,   73  Tex. 

Ford,  9  Tex.  Civ.  App.  557.  203;    Mayes  v.  Manning,  73  Tex,  43; 

2.  Wallace  v.  Berry,  83  Tex.  328;  Southall  v,  Southall,  6  Tex.  Civ.  App. 
O'Connor  r.  Luna,  75  Tex.  592;  Echols  694. 

V.  McKie,  60  Tex.  41;  Green  »,  Ben-  6.  Adams   v.   House,   61  Tex.   639; 

Ion,   3  Tex.  Civ.   App.    92.     See  also  Rice  v.  St.  Louis,  etc.,  R,  Co.,  6  Tex. 

Harti  V.  Owen,  (Tex.  Civ.  App.  1894)  Civ.   App.   355;    Tobar  v.    Losano,  6 

27  S.  W.  Rep.  42.  Tex.  Civ.  App.  698;  Miller  v.  Gist.  91 

Admission  of  Ouster  by  Pleas.  —  In  St.  Tex.  335,  holding,  however,  that  when 

Louis,  etc..  R.  Co.  v,  Prather,  75  Tex.  the  outstanding  title  relied  on  arises  by 

53,  the  plaintiffs  alleged  that  they  were  virtue  of  a  statute  of  limitations    il 

the  owners  of  an  undivided  half  in-  must  be  pleaded. 
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defendant's  chain  of  title  is  fraudulent  or  made  without  consider- 
ation ;  ^  and  matters  of  miscellaneous  character,  illustrations  of 
which  are  g^iven  in  the  notes.* 

b.  Under  Special  Pleas.  —  Where  the  defendant  sets  up  a 
special  defense  in  addition  to  a  plea  of  not  guilty,  he  is  restricted 

to  such  evidence  as  tends  to  establish  the  defense  specially 
pleaded.* 

1.  McKarney  v.  Thorp,  6i  Tex.  648;  (S.  Car.)  235;  Underwood  v.  Sims,  2 
Barth  v.  Green,  78  Tex.  678;  Johnson  Bailey  L.  (S,  Car.)  8r:  Anderson  v. 
V.  Flint.  75  Tex.  379:   Taylor  v,  Fergu-  Harris,  i  Bailey  L.  (S.  Car.)  315. 

son,   87  Tex.  i.     See  also  Barnard  v.  Time  of  Objeotion  to  Eyidenee. — Where 

Blum,  69  Tex.  608.  an  objection  to  evidence  admitted  un- 

2.  Pnrohaae  of  Lot  After  Judgment.  —  der  a  plea  of  not  guilty  is  not  funda- 
In  Gruner  v,  VVestin,  66  Tex.  20Q,  mental  it  should  be  made  in  the  trial 
wherein  the  title  of  the  plaintiff  de-  court,  and  cannoi  be  made  for  the  first 
pended  upon  whether  a  lien  once  fixed  time  on  review.  Focke  z/.  Garcia,  (Tex. 
upon  the  land  in  controversy  continued  Civ.  App.  1898)  48  S.  W.  Rep.  755. 
uniil  an  execution  under  which  he  3.  Ogden  v.  Bosse,  86  Tex.  336; 
bought  was  levied  upon  it,  the  defend-  Kauffman  v.  Brown,  83  Tex.  41;  White 
ant  was  permitted  to  show,  under  a  v,  Kingsbury,  77  Tex.  614;  St.  Louis, 
plea  of  not  guilty,  that  he  had  pur-  etc.,  R.  Co.  v.  Whitaker,  68  Tex.  630; 
chased  the  land  from  the  execution  McKamey  v.  Thorp,  61  Tex.  648;  Mc- 
debtor  after  recovery  of  judgment  but  Sween  v.  Yett,  60  Tex.  183;  Gruner  v, 
before  sale  under  execution.  Westin,  66  Tex.  209;  Williams  v.  Bar- 
Character  of  Deed.  —  Evidence  that  a  nett,  52  Tex.  130;  Catlin  v,  Bennatt.  47 

deed  absolute  in  form  is  in  fact  a  mort-  Tex.    172;    Custard    v,   Musgrove,  47 

gage  m'ay  be  given.     Mann  v.  Falcon,  Tex.  217;    Shields   v.   Hunt,    45   Tex. 

25  Tex.  275;  Herring  v.  While,  6  Tex.  424;    Ayres   r.   Duprey,  27  Tex.  604; 

Civ.  App.  249.  Refugio  r.  Byrne,  25  Tex.  193;  Dalby 

Preenmption  of  Sale  of  Land.  —  Under  v.    Booth,    16    Tex.   563;    Han  nay   r. 

a  plea  of  not  guilty  the  defendant  may  Thompson,    14   Tex.    142;    Rivers    v. 

give  evidence  of  circumstances  tending  Foote,  11  Tex.  662;    Horton  :'.  Craw- 

to   raise   the   presumption    of  a  sale,  ford,  10  Tex.  392;  Punderson  v.  Lo  ^e, 

deed,  or  release  of  the  land  in  contro-  3  Tex.  60;  Broussard  v.  Dull,  3  Tex. 

versy  by  the  petson  to  whom  the  plain-  Civ.  App.  59;  Bailey  v.  Laws,  3  Tex. 

ti/f  isheir  at  law.     Herndon  v.  Burnett,  Civ.  App.  529;  Hayes  v,  Gallaher,  21 

21  Tex.  Civ.  App.  25.  Tex.  Civ.  App.  88;    Herndon  v.  Bur- 

InnooentParohase.  —  '*  Under  the  plea  nett,  21  Tex.  Civ.  App.  25;  Hardy  z/. 

of  not  guilty  in  the  action  of  trespass  Brown,  (Tex.  Civ.  App.  1898)  46  S.  W. 

to   try  title  it   has   always   been   held  Rep.  385;  Taffinder  t/.  Merrell,  iS  Tex. 

in  this  state     *     *    *    that  the  plea  Civ.   App.   661;    Lumkins  v.   Coates, 

of  innocent   purchaser  for  a  valuable  (Tex.  Civ.  App.   1897)  42  S.   W.    Rep. 

consideration  without  notice  might  be  580;  Long  Mfg.   Co.  v.  Gray.  13  Tex. 

established,  because  it  simply  defeats  Civ.  App.  172;  Collins  v,  Davidson,  6 

the  plaintiff's   title   and    does   not  re-  Tex.  Civ.  App.  73;  Joyner  r.  Johnson, 

quire  any  aflSrmative  relief."     Barnett  84  Tex.  465. 

V.  Squyres,  (Tex.  Civ.  App.  1899)  52  S.  Extentof  Proof  Vecetsary.  —  Although 

W.  Rep.  612.  a  party  to  an  action  of  trespass  to  try 

A  Gross-petition  Setting  up  Fraud  and  titlecannotintroduceanother  title  than 

Special  Matter  of  Indooement  by  way  of  that  pleaded  by  him,  he  is  not  renuired 

title  leading  up  to  the  fraud  is  not  a  to  produce  all  the  links  set  forth  m  his 

special  plea  of  title  debarring  the  de-  pleading  if  he  can  show  a  better  title 

fendant  from  offering  evidence  as  to  than  his  adversary  by  introducing  only 

title  generally.     Campbell  v.  Antis,  21  a   part  of   them.     Bailey   v.   Laws,    3 

Tex.  Civ.  App.  161.  Tex.  Civ.  App.  52Q. 

Flea  of  Title.  —  In  South  Carolina  the  Evidence  of  Equitable  Title.  —  Under 

defendant  was  at  one  time  compelled  a  special  plea  of  title  from  an  original 

by   rule    of    court    to   plead   his   title  grantee  to  C.  and  from  the  heirs  of  C. 

specially  or   be   debarred   from    proof  to  the  defendants,  to  a  half  interest  in 

thereof.     Judge  v.  Cloud,  4  McCord  L.  the  land  sued  for,  and  a  disclaimer  as 
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Vonapplioatlon  of  Bule.  —  The  rule,  however,  that  one  who  pleads 
specially  is  confined  in  his  proof  to  the  defense  so  pleaded  has  no 
application  when  the  defendant,  in  addition  to  his  plea  of  not 
guilty,  has  pleaded  the  statute  of  limitations  or  wishes  to  rebut 
the  plaintiff's  testimony.* 

VIIL  Beplt.  —  Where  there  is  a  special  plea  other  than  that 
of  the  statute  of  limitations  and  the  plaintiff  has  matter  in  avoid- 
ance of  the  evidence  thereunder,  he  must  set  it  out  in  reply;  but 
he  need  not  reply  in  avoidance  of  evidence  admissible  under  the 
general  issue,  as  he  can  submit  testimony  without  so  doing.* 

IX.  Abstract  of  Title. —  In  Texas  a  party  to  whom  it  is  a 
matter  of  importance  after  answer  to  know  the  source  and  char- 
acter of  the  title  relied  on  by  his  adversary  may  serve  notice 
upon  such  adversary  for  an  abstract  of  title ;  but  such  notice 
should  be  served  a  sufficient  time  before  trial  that  the  party 
served  will  have  the  prescribed  number  of  days  after  notice  in 
which  to  file  his  abstract,  or  the  party  so  desiring  it  will  not  be 
held  to  have  exercised  such  diligence  in  making  a  demand  there- 
for as  to  entitle  him  to  have  the  trial  delayed  by  reason  of  his 
opponent's  failure  to  furnish  the  abstract.' 

to    the    other   half   interest,  evidence  but  did  not  allege  any  right  nor  seek 

tending  to  show  an  equitable  title  in  any  relief  against  the  plaintiflf  on  ac- 

C.  and  from  his  heirs  to  the  defendants  count  of  the  mortgage,  ii  was  held  that 

was  held  to  be  admissible.     Broussard  title  could  not  be  said  to  be  pleaded 

V.  Dull,  3  Tex.  Civ.  App.  59.  specially.    Sayers  v.  Texas  Land,  etc  . 

1.  Mayers  v.  Paxton,   78  Tex.  196;  Co.,  78  Tex.  244. 

Custard    v,    Musgrove,  47   Tex.   217;  2.  McSween   v.   Yeit,   60  Tex.   183: 

Shierburn  v.  Hunter,  3  Wools  (U.  S.)  Rivers  v.  Foote,  11  Tex.  671;  Paul  v, 

281.                        .  Perez,  7  Tex.  338;  Lapowsici  v.  Smith, 

Sebnttal    of  Plaintlif'i  Testimony.—  i  Tex.  Civ.  App.  391.    And  see  gen- 

While  a  defendant  who  has  pleaded  a  erally  article  Replications  and  R& 

special  defense  to  an  action  of  trespass  plies,  vol.  18,  p.  690  et  seq. 

to  try  title  will  be  confined  in  his  de-  Description  in  Snpplemental  Petition. — 

fense  to  the  special  matter  so  pleaded,  A  description  of  land  sued  for  as  it  was 

this  rule  does  not  preclude  the  defend-  designated  in  the  report  of  a  surveyor 

ant  from  showing   that   the    land    in  appointed  to  survey  the  premises  in 

controversy    is    not  embraced  in   the  controversy,   pursuant  to  the  court's 

description    contained    in    his    deeds,  order,  must,  when  set  out  in  a  supple- 

Koenigheim  v.  Miles,  67  Tex.  113.  mental  petition,  be  in   the  nature  of 

Any  Independent  Fact. —In  Rice  cf.  St.  a   replication  to  the  matters    pleaded 

Louis,  etc.,  R.  Co.,  6  Tex.  Civ.  App.  by  the  defendant.     Stanus  t\  Smith,  8 

355,  it  was  held  that  a  special  aver-  Tex.  Civ.  App.  685. 

ment  of  the  title  under  which  the  de-  3.  Barth    v.    Green,    78    Tex.    678; 

fendants  claim  will  not  preclude  them  Hammond   v.   Connolly,   63  Tex.  62; 

from   showing,    under  a  plea  of   not  Burrow  v.  Brown,  59  Tex.  457. 

guilty,  a  superior  outstanding  legal  Election  Between  Two  SoorooB  of  Title, 

title  with  which  they  are  not  connected  — In  Hammond  v,  Connolly,  63  Ttx. 

beyond  the  common  source  of  title.  62,  it  was  held  that  where  the  allega- 

Pleas  Kot  Alleging  Ai&rmative  Bight,  tions  of  a  petition  showed  that  the 

—  Where  a  special   plea  alleged   the  plaintiffs    relied     upon    and    claimed 

making  of  a  mortgage  by  persons  not  through   two  sources  of  title,  it   was 

parties  to  the  suit,  and  asked  that  in  erroneous  to  call  on   the   plaintiff  to 

case  the  plaintiff  recovered  the  land  elect  which  source  would  be  relied  on 

the  judgment  should  be  so  framed  sis  at  the  trial,  since  the  defendant  might 

not  to  prejudice  the  rights  of  the  de-  have  demanded  an  abstract, 

fendant  with  respect  to  third  persons,  Intnfflcianoy  of  Abstract.  ~  Where  It 
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X.  Obdeb  of  Subvet.  —  In  Texas  the  court  may,  ex  mere  motu, 
or  on  the  application  of  either  party  to  the  action,  appoint  a 
surveyor  to  survey  the  premises  in  controversy  under  the  order 
of  the  court  and  report  thereon  under  oath;  but  an  order  of 
court  is  not  absolutely  necessary.^ 

DUorotloBftry  Power  of  Court.  —  An  application  by  a  party  for  the 
appointment  of  a  surveyor  and  tiie  ordering  of  a  survey  is 
addressed  to  the  sound  discretion  of  the  court,  and  its  action 
thereon  will  not  be  revised  except  in  a  clear  case  of  abuse  of  dis- 
cretion or  manifest  injury  to  the  rights  of  the  party  complaining.* 

When  Appiiefttion  Xott  Be  Made.  —  An  application  for  an  order  of 
survey  must  be  made  in  apt  time;  an  order  for  the  sole  purpose 
of  procuring  a  continuance  will  be  refused.* 

XL  Sepabatb  Tbials.  —  Where  joint  defendants  hold  by  dis- 
tinct titles  emanating  from  different  sources  of  title  and  where 
the  interests  of  all  are  distinct,  it  is  proper  to  allow  separate  trials; 
but  where  there  is  one  common  source  of  title  and  the  interests 
are  the  same,  a  severance  is  not  proper.* 

Xn.  iBSTBUOTiovs  —  1.  Beqnlsltes  of  Charge  —  a.  In  General. 
—  The  charges  given,  and  which  it  is  the  duty  of  the  court 
to  give,  should  state  specifically  all  of  the  issues  raised  by 
the  pleadings  that  should  be  submitted  to  the  jury,*  with 
instructions  thereon    that    correctly  state  the  law  •    and    are 

does  not  appear  that  a  demand  and  no-  troversy,  or  where  the  defendant  ad* 

tlce  for  an  abstract  of  title  were  given,  mits  that  he  is   in   possession   of  the 

except!  )ns  lo  the  sufficiency  of  the  ab-  lands   or  tenements    included    In   the 

stract  of  title  should  not  be  sustained,  plaintiff's   claim   or  title,  an  order  of 

Grant  v.  Hill,  (Tex.  Civ.  App.  1894)  30  survey  is  unnecessary.   Giraudz^.  Ellis, 

S.  W.  Rep.  952.  (Tex.  Civ.  App.  1894)  24  S.  W.  Rep,  967. 

An  amended  abstract  of  the  title  un-  8.  Giraud  v.   Ellis,  (Tex.  Civ.  App. 

der  which  a  paity  claims  may  be  filed  1894)  24  S.  W.  Rep.  967,  holding  that 

by  leave  of  court.     Schmidt  v.  Huff,  7  inasmuch  as  an  order  of  survey  cannot 

Tex.  Civ.  App.  593.  properly  be  made  until  the  defendants 

1.  Henry  v,  Whitaker,  82  Tex.  5,  are  before  the  court  and  the  issues 
holding  that  an  objection  that  no  order  made,  an  application  is  not  too  late 
of  court  was  made  would  be  tenable  when  filed  six  days  after  nnswer. 
only  in  the  event  that  a  report  of  the  Where  an  Order  It  Improperly  Seftiaei 
surveyor  instead  of  his  testimony  was  the  judgment  may  be  reversed.  Giraud 
introduced.  c/.  Ellis,  (Tex.  Civ.  App.  1894)  24  S.  W. 

In  South  Carolina  a  survey  made  was  Rep.  967. 

not   a   statutory   requisite   to  Identify  4.  Boone  v.    Hulsey,    71    Tex.    T76; 

the  locus  in  quo,  and   other  evidence  Snider  v.  Methvin,  60  Tex.  487;  Neh- 

might  be  Introduced  for  that  purpose,  ring  v.   McMurrain,   (Tex.  Civ.  App. 

Manning  v.  Dove,  10  Rich.  L.  (S.  Car.)  1898)  45  S.  W.  Rep.  1032;  Clay  County 

395:    Thomas   v.   Jeter,    i    Hill  L.  (S.  Land,  etc.,  Co.  v.  Wood,  71  Tex.  460. 

Car.)  380.  See  also  article  Separate  Trials,  vol. 

2.  Giraud  v.  Ellis,  (Tex.  Civ.   App.  19,  p.  520. 

1894)24  S.   W.   Rep.  967;  Coleman  z'.  6.  See  generally  article  Instructions, 

Beardslee,  (Tex.   1891)  i6  S.  W.  Rep.  vol.  11,  p.  47. 

loii.     Compare  Castro  v.  Wurzhach,  13  The  lunes  of  Faot  Raised  by  a  Plea  for 

Tex.  128.  which  was  decided  when  the  ImproToments  should  be  placed  before 

appointment  of  a  surveyor  was  com*  the    jury.     Collins    v.    Kay,   69    Tex. 

pulsory  on  application.  365. 

Where  there  Ii  Vo  Dispute  at  to  the  6.  Daugberty  v,  Yates.  13  Tex.  Ciy. 

Lines  or  Boundaries  of  the  land  in  con-  App.  646;  Beaumont   Pasture  Co.   v, 
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adapted  to  the  (acts.^ 

The  Question  of  Title  to  the  Land  is  (or  the  jury  and  should  be  sub- 
mitted to  it* 

b.  Written  Evidence  of  Title.  —  In  accordance  with  the 
general  rule  that  it  is  the  province  of  the  court  to  construe  writ- 
ten instruments  and  to  instruct  the  jury  as  to  their  meaning  and 
effect,  the  court  should  instruct  as  to  the  legal  effect  of  written 
evidence  upon  the  title  to  the  real  estate  in  controversy.* 

Identity  of  Deecriptione.  —  The  question  whether  the  descriptions  of 
the  land  given  in  the  evidences  of  title  relied  on  by  the  plaintifl 
and  the  defendant  respectively  describe  in  truth  identically  the 
same  tract  of  land  is  a  question  of  fact  to  be  determined  by 
the  jury  ;*  and  where  the  evidences  of  title  are  so  deficient  in  the 
description  of  the  land  in  dispute  that  testimony  aliunde  is 
required  to  interpret  them  in  that  regard,  a  question  of  fact  arises 
to  be  determined  by  the  jury.* 

c.  Description  of  Land.  —  Where  the  land  claimed  is  not 
described  in  tne  petition  in  such  a  way  that  there  can  be  no 
controversy  thereon,  the  jury  should  be  instructed,  in  the  event 
of  a  finding  for  the  plaintiff,  to  identify  the  land  by  known  metes 
and  bounds  if  the  evidence  affords  a  means  of  doing  so.* 

2.  Special  Instructions.  —  Where  the  court's  charge  presents 
clearly  to  the  jury  every  issue  made  by  the  pleadings  and  proof, 
there  is  no  error  in  refusing  a  special  charge  requested;^  nor 
is  it  error  to  omit  a  charge  on  a  given  point  where  it  is  not 
requested.® 

Cbvelaad,  (Tex.  Civ.  App.  i8q4)  26  S.  25;  Smith  v.  Cantrel,  (Tex.  Civ.  App. 

W.  Rep.  93.  1899)  50  S.  W.  Rep.  1081 ;  Mitchell  v. 

1.  Uhl  V,  Musquez,  i  Tex.  Unrep.  Mitchell,  80  Tex.  loi.  See  generally 
Cas.  658,  so  holding  in  a  case  where  article  Instruciions,  vol.  iz,  p.  213 
there  were  pleas  of  the  statute  of  limita-  et  seq, 

lions  and  for  valuable  improvements.  Deflslng  Technical  Temi.  —  Where  the 

2.  Dawson  v,  McLeary,  (Tex.  Civ.  fencing  and  continued  use  of  land  con- 
App.  189O  25  S.  W.  Rep.  705.  stitute  the  ground  of  a  claim  of  adverse 

3.  Ivey  V.  Williams,  78  Tex.  685;  possession,  the  refusal  of  a  special 
Montgomery  v.  Carlton,  56  Tex.  361;  charge  explaining  what  would  consti- 
Beaumont  Pasture  Co.  v.  Cleveland,  tute  the  fencing  or  inclosure  of  the  land 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  93,  is  erroneous.  Cox  v,  Sherman  Hotel 
holding  that  it  is  not  sufficient  for  the  Co.,  (Tex.  Civ.  App.  1898)  47  S.  W. 
court  to  lay  down  abstract  rules  of  law  Rep.  808. 

to  enable  a  jury  to  determine  the  effect  Identifioatioii  of   Land.  —  Where    the 

of   written  evidences  of  title,  because  plaintiff  claims  under  a  deed,  an  in- 

the  jury  will  in  that  case  be  left  to  ex-  struclion  that  the  plaintiff  is  not  en- 

ercise  a  function  which  belongs  to  the  titled   to  recovet    the  land  in   dispute 

court.  unless  it  is  included  in  the  deed  under 

4.  Freeman  v.  Brundage,  57  Tex.  253.  which  he  claims  is  sufficient,  and  no 

5.  Laughlin  v.  Tips,  8  Tex.  Civ.  special  charge  on  the  subject  of  idenii- 
App.  649.  fication  of  the  land  is  necessary.  Black- 

6.  Jones  v,  Andrews,  72  Tex.  5;  burn  v.  Norman,  (Tex.  Civ.  App.  1895) 
Reed    v.    Cavett,    i    Tex.   Civ.    App.  30  S.  W.  Rep.  718, 

154.  8.  Van  Zandt  v,  Brantley,   16  Tex. 

7.  Kuechlcr  v.  Wilson,  82  Tex.  638;  Civ.  App.  420;  Cahill  v.  Benson,  19 
Herndon  v.  Burnett,  2i  Tex.  Civ.  App.     Tex.  Civ.  App.  30. 
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3.  Improper  Inatractions.  —  Due  caution  should  be  used  by  the 
court  not  to  give  instructions  calculated  to  confuse  or  mislead 
the  jury,^  or  that  are  inconsistent,*  or  that  erroneously  restrict 
the  discretion  of  the  jury  in  weighing  the  evidence  and  in  deter- 
mining in  whose  favor  the  preponderance  is,*  or  that  do  not  cor- 
rectly propound  the  law,*  or  that  are  argumentative  in  character,* 
or  that  are  not  authorized  by  the  evidence,*  or  that  ignore 
essential  issues  raised  by  the  evidence  or  pleadings ;  ^  and  such 
instructions,  if  requested,  should  be  refused.® 

4.  Directing  Verdict.  —  In  accordance  with  the  general  rule 
where  there  is  any  absence  of  material  proof,  the  court  should 
direct  a  verdict  in  a  case  where  the  land  described  in  the  petition 
is  in  another  part  of  a  tract  than  that  covered  by  the  chain  of 
title.*  So  the  court  may  direct  a  verdict  for  the  defendant  where 
the  evidence  clearly  and  indisputably  shows  that  the  plaintiff's 
right  of  action  is  barred  by  a  statute  of  limitations;*®  or  where 

1.  Davidson  v.  Wallingford,  88  Tex.        3.  Tucker  v,  Hagaa,  (Tex.  Civ.  App. 
619;  Ivey   V,  Williams.    78   Tex.   685;     1895)328.  W.  Rep.  336. 

Bayrnr   v.    Denny,  2i  Tex.  Civ.  App.  Kot  Gharging  on  Weight  of  Evidenee. 

435;  Taffinder  v.  Merrell,  t8  Tex.  Civ.  —  It  is  proper  to  charge  the  legal  effect 

App.  661;  Tucker  v.  Ilagan,  (Tex.  Civ.  of  a  paper  title  offered  in  evidence,  and 

App.  1895)  32  S.  W.  Rep.  336;  Busk  v.  where  the  plaintiff  proves  such /r/w^ 

Manghain,  (Tex.  Civ.  App.  1894)  27  S.  /acie  legal  title  and  the  evidence  of  the 

W.  Rep.  893;  Heidenheimer  v.  Loring,  defendants  fails  to  prove  title  in  them- 

6  Tex.  Civ.  App.  560.  selves,  an  instruction  10  the  jury  to  find 

A  Charge  Is  Misleading,  thoogh  Gorreot  for  the  plaintiff  is  not  a  charf^e  upon 

in  the  Ahstraet,  when  it  is  not  applica-  the  weight  of  evidence.     Montgomery 

ble  10  ih2  evidence.    Thus,  where  there  v.  Carlton.  56  Tex.  361. 

was  no  evidence  lending  to  show  that  4.  Graham    v.    Billings,   (Tex.    Civ. 

any  one  had  title  except  the  plaintiffs  App.  1899)  51  S.  W.  Rep.  645;  Gilbert 

and  the  defendants,  and  the  plaintiffs  v,  Rankin,  3  Tex.  Civ.  App.  78. 

showed  a  title  in  themselves,  unless  ii  In  Terrell  v.   McCown,  91  Tex.  231, 

should  be  defeated  by  the  adverse  pos-  an  instruction  which  suggested  a  ver- 

session  of  the  defendants  and  of  those  diet  against  the  defendants  for  all  the 

under  whr^m  they  claimed,  it  was  held  lands  claimed  was  held  to  have  been 

misleading  to  charge  that  to  entitle  the  properly  refused  where  there  could  not 

plaintiff  to  recover  she  "  must  show  a  in  any  event  be  a  recovery  of  some 

valid,  good  title,  superior  to  all  others,  portion  thereof. 

noi  oily  against  defendants,  but  against  6.  Mitchell  7/.  Mitchell,  80  Tex.  loi. 

all  other  parties.**     Ivey  v.  Wijliams,  6.  Bateman  v.  Jackson,   (Tex.    Civ. 

78  Tex.  685.  App.  i8g8)  45  S.  W.  Rep.  224;  Parker 

Homestead  Bights  and  Wife's  Separate  v.  Chancellor,  78  Tex.  524. 
Property.  —  In  a  simple  suit  of  trespass  Where  the  Facts  I>o  Vot  Present  an  Is- 
to  try  title  brought  against  a  husband  sne  of  Estoppel  the  court  should  refuse 
and   wife  in   which  the  only  issue  in-  a   charge  thereon.     Reed  v.    Phillips, 
volved  was  whether  a  deed  absolute  on  (Tex.  Civ.  App.  1896)  33  S.  W.  Rep.  986, 
its  face  was  made  and  intended  as  a  7.  Wootters  v.    Hale,    83   Tex.    563; 
security  for  a  debt,  and  the  plaintiffs  Driggs  v.  Grantham,  (Tex.  Civ.  App. 
did  not  ask  for  foreclosure  in  the  event  1897)  41  S.  W.  Rep.  408. 
of  a  mortgage  being  intended,  a  charge  8.  See     generally    article     Instruc- 
insiructing  the  jury  as  to  matters  of  tions,  vol.  11,  p.  136  ^/j^^. 
homestead    and    the    wife's    separate  9.  Sayers  v.  Davis,  (Tex.  Civ.  App. 
property    was    held    to    be    improper.  1899)  51  S.  W.  Rep.  520.     And  see  gen- 
Herring  V,  White,  6  Tex.   Civ.  App.  erally  article  Directing  Verdict,  vol. 
249.  6,  p.  667. 

2.  Taffinder  v.  Merrell,  18  Tex.  Civ.  10.  McConnico  v.  Thompson,  19  Tex. 
App.  661.  Civ.  App    539. 
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Verdict  or  Plndingt.   TRESPASS   TO   TRY  TITLE.  DaMriptioa. 

there  is  a  failure  to  prove  title  by  the  defendant,  and  the.plaintiii 
establishes  his  title  by  undisputed  evidence,  a  verdict  for  the 
plaintiff  upon  the  issue  of  title  may  be  directed.* 

XIIL  Vebdict  OB  FiVBlHOS  —  1.  In  OeneraL  —  The  usual  rules 
respecting  the  verdict  of  a  jury  or  the  findings  of  the  court,  where 
the  case  is  tried  by  the  court  itself,  are  applicable  to  actions  of 
trespass  to  try  title.* 

2.  Conformity  with  Declaration.  —  The  verdict  need  not  agree 
precisely  with  the  declaration,  but  it  is  requisite  that  the  land 
for  which  the  verdict  is  given  should  be  comprised  in  and  form  a 
part  of  the  thing  demanded.  The  verdict  may  be  for  whatever 
the  party  can  prove  a  right  to,  and  the  judgment  may  be  so 
moulded  on  it  as  to  meet  the  substantial  justice  of  the  case.* 

3.  Eesponsiveness  to  Charge  and  Issues.  —  The  verdict  must  be 
responsive  to  the  court's  charge  and  to  the  issues ;  thus,  where 
there  are  pleas  for  improvements  the  verdict  should  be  in  con- 
formity with  any  statutory  provisions  that  permit  the  making  of 
a  claim  therefor.* 

4.  Description  of  Lands  —  in  General.  —  The  verdict  must  describe 
with  reasonable  certainty  the  land  to  be  covered  thereby.  An 
uncertain  or  ambiguous  description  is  not  sufficient,  and  a  judg- 
ment rendered  thereon  may  be  reversed.* 

Partionlarity  Beqoired.  —  Under  a  declaration  claiming  the  whole  I 

of  certain  property  the  verdict  may  be  general,  but  must  then 
ascertain  by  its  own  terms  or  by  reference  the  land  recovered ;  or 
the  verdict  may  find  a  part  only,  but  in  that  case  it  must  specify 
and  describe  such  part,  and  if  it  be  for  an  undivided  share  such 

1.  Benson  v,  Cahill,  (Tex.  Civ.  App.  cause  of  action  was  contained  in  the 
T8g6)  37  S.  W.  Rep.  io88.  declaration.       Hamner    v.    Eddins,   3 

2.  See  in   general  articles  Findings  Stew.  (Ala.)  192. 
OF  Court,  vol.  8,  p.  931;  Verdict.  4.  Collins  v.  Kay,  69  Tex.  365.    See 

Where  there    Are   Several  Defendants  also   Roche    v,   Lovell,   74   Tex.    191; 
Who  Plead  Jointly,  it  is  well  settled  that  Wortham  v.  Boyd,  66  Tex.  406. 
the  jury  may  find  that  some  are  guilty  Where  a  Verdiot  Determines  the  Whole 
and   some   are   not  guilty.     Foster  v,  Matter  in  Diipnte  it  is  good  as  a  gen- 
Foster.  2  Stew.  (Ala.)  356.  eral  finding.     Musseiman  v.  Strohl,  83 

3.  Watson  v..   Hill,  I   McCord  L.  (S.  Tex.  473. 
Car.)  161;  M'Fadden  v.   Haley,  2  Bay  5.  Bennet  v,   Morris,  9  Port.  (Ala.) 
(S.  Car.)  460.  171;  Jones  v.  Owens,  5  Strobh.  L.  (S. 

Verdict  Not  Beeponiive  to  Declaration.  Car.)  134:  Hey  ward  t/.  Bennett,  3  Brev. 

—  Where  the  declaration  claimed  land  (S.  Car.)  113;  Roche  v.  Lovell,  74  Tex. 

and  mills  thereon  a  verdict  in  favor  of  191. 

the  plainiifT  for  the  mills  was  held  to        All Beasonahle and Practioahle Certainty 

be  erroneous  because  it  did  not  respond  of  Description  Shonid  Be  Beqnired,  and  a 

to  the  declaration.     Sawyer  v.  Fitts,  4  successful  plaintiff  should  not  be  per- 

Slew.  81  P.  (Ala.)  365.  mitted,  by  indemnifying  an  officer  or 

Onilty  of  Trespass  and  Ejectments.  —  A  otherwise,  to  exercise  an  arbitrary  dls- 

verdict   that  "  the  defendant  is  guilty  cretion  as  to  the  quantity  or  particular 

of    the    trespass    and    ejectments    in  location  of  the  lands  to  be  delivered 

the  plaintiff's  declaration   mentioned,  under  his  recovery.     The  verdict  and 

in    manner  and    form   as  the  plaintiff  judgment  must  ascertain  to  a  common 

against  him    hath    complained,"   was  intent  the  precise  lot  or  tract  recovered  4 

held  to  be  sufficient  where  a  sufficient  and  this  must  appear  either  in  the  ver-  * 
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share  must  be  specified,  either  by  the  number  of  acres  or  as  an 
aliquot  part  of  the  whole.  ^ 

Where  Bonnduries  Are  laTolved  the  jury  should  definitely  ascertain 
and  locate  by  its  verdict  the  boundaries  and  lines  to  the  lands  in 
controversy.* 

6.  Damage!.  —  Damages  for  use  and  occupation  of  the  premises 
or  for  mesne  profits  may  be  recovered ;  *  and  exemplary  damages 
may  be  assessed  where  grounds  therefor  are  alleged  and  proven.^ 

6.  Nonprejudicial  Errors.  —  An  immaterial  mistake  in  the  ver- 
dict and  judgment  or  by  the  usual  ref-  doing  so.  Where  this  is  not  done  a 
erence  to  the  declaration.  Jinkins  v,  judgment  cannot  be  intelligently  en- 
Noel,  3  Slew.  (Ala.)  6o.  forced.    Jones  v.  Andrews,  72  Tex.  5. 

1.  Jones  V.  Owens,  5  Strobh.  L.  (S.  Beferenoe  to  Deolaration  for  Deseription. 

Car.)  134.  —  Where  the  description  in  the  declani- 

Belongs  to  Plaintiff.  —  A  finding  that  tion  corresponds  with  deeds  offered  in 
"  the  land  mentioned  in  the  plaintiff's  evidence,  a  verdict  referring  to  them 
declaration  belongs  to  the  plaintiff  "  for  the  description  of  the  land  found 
was  held  sufficient  on  which  to  base  a  is  sufficient,  broughton  v,  Broughton, 
judgment  against  the  defendant  for  4  Rich.  L.  (S.  Car.)  491. 
a  writ  of  habere  facias  possessionem-.  Sufficient  Findings. —  Where  the  plain- 
Stephens  r.  Westwood,  25  Ala.  716.  tiffs  claimed  various  tracts  of  land,  the 

A  Finding  that  "  We  the  Jury  *  *  *  whole  forming  one  body  of  land  de- 
Find  for  Plaintiff  One-third  of  the  Prop-  scribed  by  giving  the  boundaries  of  the 
erty  in  Dispute'*  was  held  to  be  suffi-  entire  tract,  a  verdict  for  the  plaintiff 
cient  to  support  a  judgment  for  one-  for  the  land  claimed,  less  two  tracts  to 
third  of  the  land  in  controversy  in  a  which  the  plaintiff's  evidence  of  title 
case  where  the  plaintiff  sued  for  title  to  was  excluded,  was  held  to  be  sufficiently 
an  undivided  third  of  a  survey  and  for  certain.  Wood  r.  Welder,  42  Tex.  396 
the  possession  of  the  whole  in  the  event  Inasmuch  as  land  may  be  described 
the  defendant  failed  to  show  title  to  the  by  the  name  of  the  owner  or  occupant, 
two  thirds  of  which  the  plaintiff  did  not  a  finding  for  "  the  land  on  which  the 
claim  to  be  the  owner.  A  contention  defendant  lives'*  is  generally  suffi- 
that  the  jury,  by  the  expresvion  "  prop-  ciently  definite  to  enable  the  plaintiff 
ertv  in  dispute,"  meant  the  one  third  to  take  possession  thereof.  Manning 
uniivided  interest  to  which  both  parties  v.  Dove,  10  Rich.  L.  (S.  Car.)  395.  See 
set  up  tiiles  and  that  therefore  the  to  the  same  effect  Thomas  v,  Jeter,  i 
judgment  should  have  been  for  one-  Hill  L.  (S.  Car.)  380. 
third  of  this,  or  for  one-ninth  of  the  9.  Merrell  v,  Kenney.  (Tex.  Civ. 
whole,  could  not  be  maintained,  for  the  App.  1898)  45  S.  W.  Rep.  423;  Mc- 
plaintiff  did  not  concede  the  defend-  Curdy  :/.  Bullock,  2  Tex.  Civ.  App.  223. 
ant's  title  or  right  of  possession  to  any  3.  Biencourt  v,  Parker,  27  Tex.  55S; 
part,  and  had  the  right  to  contest  under  Hillman  v.  Banmbarh,  21  Tex.  203. 
bis  pleadings  the  defendant's  claim  to  The  Faot  that  Meene  Profits  Are  Not  80 
anv  interest  in  the  survey  in  order  to  Called  in  Direct  Terms  in  the  Petition  is 
establish  his  right  to  the  possession  of  no  reason  why  they  should  not  be  thus 
the  whole;  therefore  the  entire  prop-  denominated  in  the  verdict,  and  a 
erty  was  in  dispute.  Edwards  v.  Bar-  verdict  should  not  on  this  account  be 
wise,  69  Tex.  84.  set   aside   when  the   testimony  shows 

Where  a  Petition  Oivee  a  Description  that  the  amount  of  the  money  verdict 

about   Which  there   Can  Be  No  Gontro-  is  not  larger  than  the  plaintiff  is  en- 

▼ersy,  a  general  verdict  is  sufficient,  for  titled  to  recover.     Biencourt  v.  Parker, 

a  judgment  following  the  description  27  Tex.  5|)8. 

in  the  petition  would  settle  the  matter  Any  Otjection  with  Beepect  to  the  As- 

in  dispute;  but  where  the  petition  fails  seitment  of  the  Damages  must  be  raised 

to  furnish  such   description    the  jury  in  the  trial  court.     Whiteside  e/.  Branch 

should  be  instructed,  in  case  it  returns  Bank,  10  Ala.  249;  Hollinger  v.  Smith, 

a  verdict  for  the  plaintiff,  to  identify  4  Ala.  367. 

the  land  by  known  metes  and  bounds  4.  HilJmann  &.  Baumbach,  21  Tex. 

if  the  evidence  affords  the  means  of  203. 
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diet  may  be  corrected  by  the  court,*  and  where  an  indefinite 
description  of  land  is  nonprejudicial,  it  is  not  cause  for  reversal 
of  judgment,*  but  the  trial  court  may  render  judgment  in  con- 
formity with  the  description  given  in  the  pleadings.^ 

XIV.  JuDOXEHT  —  1.  In  General  —  The  judgment  must,  as  in 
other  actions,  be  in  conformity  with  and  supported  by  the  plead- 
ings and  proof  *  and  the  verdict.* 

2.  Determination  of  and  Conformity  with  Issues.  —  The  judgment 

1.  Reed  v,  Phillips.  (Tex.  Civ.  App.        Sereral  Jodgmanta  for  Joint  TreipaM. 
1896)  33  S.  W.  Rep.  986.  —  In  Reed  v.  Phillips,  (Tex.  Civ.  App. 

Whero  there  Are  BeToral  Goonts  with  1896)  33  S.  W.  Rep.  986,  a  judgment 
Different  Descriptiona  in  the  declaration,  against  each  of  several  defendants  for 
it  is  the  better  practice  for  the  verdict  a  several  parcel  of  land  and  the  rent 
to  specify  the  count  on  which  a  re-  thereof,  and  for  a  portion  of  the  value 
covery  is  had;  but  where  the  mistake  of  crops  growing  thereon,  was  con- 
can  be  corrected  by  reference  to  the  sidered  to  be  proper  notwithstanding 
indorsement  on  the  writ,  there  is  no  that  the  petition  alleged  that  the  tres- 
ground  for  reversal.  Hamner  v.  Ed-  pass  was  committed  jointly, 
dins,  3  Stew.  (Ala.)  192  Where  the  pleadings  allege  a  joint 

2.  Wanke  v,  Foit,  80  Tex.  591.  taking  of  the  property  in  controversy 

3.  Nichols  V,  Nichols,  79  Tex.  332;  and  the  defendants  are  content  to  de- 
Reed  V.  Phillips,  (Tex.  Civ.  App.  1896)  fend  jointly  whhout  complaining  in 
33  S.  W.  Rep.  986;  Coughran  v.  Alder-  any  way  of  a  joint  action  against  them, 
ete,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  they  ate  not  prejudiced  by  a  judgment 
.109.  which  declares  a  more  limited  liability. 

A  Verdict  Xay  Be  Aided  by  %  Deecrip-  Lastovica  v,    Sulik,  (Tex.   Civ.  App. 

tion  in  a  plat  or  in  the  declaration,  and  1895)  33  S.  W.  Rep.  909. 

by  reference   to  them,  or  by  its  own  A  Judgment  in  Favor  of  Joint  Plaintifb 

terms,  may  designate  the  land  that  the  is  not  prejudicial  to  the  defendant  be- 

juiy  intends  to  find.     Jones  v.  Owens,  cause  the  judgment  should  have  been 

5    Strobh.     L.    (S.    Car.)     134;     Man-  for  one  plaintiff  alone.     Nix  v,  Mayer, 

ning  V,  Dove.   10    Rich.  L.   (S.  Car.)  (Tex.  i886)  2  S.  W.  Rep.  819. 

395.  Where  the  Plaintiff  Prays  for  Partition 

4.  Roche  V.  Lovell,  74  Tex.  191;  and  it  appears  thai  all  of  the  parties  in- 
Throckmorton  z/.  Davenport,  55  Tex.  terested  in  the  title  are  before  the  court, 
236;  Matador  Land,  etc.,  Co.  v.  State,  partition  between  them  should  be  de- 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep.  creed.  Murrell  r-.  Wright,  78  Tex.  519. 
256;  Hayes  v.  Gallaher,  21  Tex.  Civ  Judgment  for  Wife  Vot  Joined. — 
App.  88;  Clements  v.  Clements,  18  Where  a  defendant  claims  in  his  plea 
Tex.  Civ.  App.  617;  Slack  v.  Dawes,  3  to  be  possessed  of  (he  land  in  contro- 
Tex.  Civ.  App.  520;  McCreary  v.  Doug-  versy  in  light  of  his  wife,  who  is  not  a 
lass,  5  Tex.  Civ.  App.  493;  Miller  v.  party  to  the  record  by  the  service  of 
Moss.  (Tex.  i8dS)  9  S.  W.  Rep.  257;  process,  and  does  not  plead  in  her  own 
Converse  v.  Langshaw,  81  Tex.  275.  name,  it  is  not  erroneous,  in  the  event 
And  see  in  general  article  Judgments,  of  a  recovery  for  the  defendant,  to  ad- 
vol.  II,  p.  868.  judge  the  land  to  the  wife,  as  such  a 

It  was  held  in  McFarlin  v,  Vaughn,  judgment  can  not  affect  injuriously  any 
(Tex.  1889)  12  S.  W.  Rep.  813,  that  a  right  of  the  plaintiff.  Smith  v,  De  La 
judgment  for  the  plaintiff  upon  a  ver-  Garza,  15  Tex.  150. 
diet  for  him  would  not  be  reversed  5.  Sawyer  w.  Fitts,  4  Stew.  &  P.  (Ala.) 
where  it  gave  the  calls  of  survey  as  de-  365;  Hines  v,  Greenlee,  3  Ala.  73:  Con- 
scribed  in  the  petition,  with  the  bear-  verse  r.  Langshaw,  81  Tex.  275:  Roche 
ings  as  in  a  resurvey,  and  directed  the  v,  Lovell,  74  Tex.  191;  Slack  r.  Dawes, 
mode  of  locating  the  land  to  correspond  3  Tex.  Civ.  App.  520;  McCurdy  c. 
with  the  verdict  and  the  claim  where  it  Bullock,  2  Tex.  Civ.  App.  223;  Ed* 
was  necessary  to  do  so,  even  though  wards  v.  Smith,  71  Tex.  156.  See  also 
the  petition  did  not  call  for  the  bear-  generally  article  Judgments,  vol.  11, 
ings.  p.  904. 
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should  specifically  dispose  of  all  the  issues  presented  and  should 
conform  thereto.* 

Penoni  Vot  in  Conrt.  —  Judgment  should  not  be  entered  against  a 
person  not  in  court.* 

3.  Form  of  Judgment.  —  It  is  proper  to  enter  a  judgment  for 
the  plaintiff  in  respect  of  all  the  land  sued  for  where  the  defend- 
ant has  filed  a  disclaimer  as  to  the  entire  tract,^  and  a  plea  of 
not  guilty  in  connection  with  such  disclaimer  should  be  disre- 
garded."* So  the  plaintiff  should  have  judgment  for  all  the  land 
in  controversy  where  he  has  shown  superior  title  in  himself  to  all 
the  land  sued  for,  a  portion  of  which  the  defendant  has  dis- 
claimed,* or  where  the  plaintiff  has  shown  title  to  the  land 
described  in  his  petition  and  the  defendant,  has  failed  to  make 
any  proof  whatever  in  support  of  a  plea  of  title  or  of  not  guilty.* 

Where  the  Defendant  Has  Diedaimed  at  to  AH  Land  Except  a  Specified  Portion, 
and  there  is  proof  that  he  is  entitled  to  the  land  claimed  by  him, 
judgment  should  be  entered  in  favor  of  the  defendant  for  the 
land  claimed  by  him  and  in  favor  of  the  plaintiff  for  the  portion 
not  disclaimed.^ 

1.  Huff  V.  Crawford,  (Tex.  Civ.  App.  the  title  to  the  lands  in  controversy, 
iSgs)  32  S.  W.  Rep.  592;  Hill  v,  is  authorized,  but  that  a  court  has 
Templeton,  (Tex.  Civ.  App.  1895)  29  S.  no  jurisdiction  to  render  a  judgment 
W.  Rep.  535.  See  also  article  Judg-  against  such  parties  for  costs,  or 
MRiNTS,  vol.  II,  p.  865.  any  other  judgment  partaking  of  the 

Where  the  Defendant  Pleaded  Title  nnder  character  of  one  in  persottam. 
a  Warranty  Deed  from  a  third  person,  Default.  —  A  defendant  seeking  affirm- 
and  asked  that  he  be  made  a  party,  it  ative  relief  by  a  cross- bill  cannot  re- 
was  held  that  judgment  might  be  ren-  cover  ^yithout  any  proof  of  title,  not- 
dered  over  against  the  latter  on  his  withstanding  that  a  default  has  been 
warranty  should  the  plaintiff  succeed,  taken  against  the  plaintiff  by  reason  of 
Johns  V.  Hardin,  81  Tex.  37.  nonappearance  at  the  trial,  the  statute 

lune  Saised  hy  Evidence.  —  A  judg-  authorizing  judgment  by  default  with- 

ment  is  not  erroneous  because  it  fails  out  proof  of  title  being  limited  by  its 

to  define   the  boundary  line  between  terms   to  the  benefit  of    the   plaintiff, 

certain  tracts,  where  the  purpose  of  the  Clements   r.  Clements,    18   Tex.    Civ. 

suit  is  to  recover  the  lands  described  App.  617. 

in  ihe  petition  and  no  boundary  line  is  3.  Busk  v,  Manghum,  14  Tex.  Civ. 

mentioned    in  the  pleadings  of  either  App.  621. 

party.      Mahurin   v.    McClung,   (Tex.  4.  Herring   ^.    Swain,   84  Tex.   523; 

Civ.  App.  1896)  34  S.  W.  Rep.  1046.  Tate  w.  Wyatt,  77  Tex.  492;  McBee  v. 

2.  Maury  v.  Keller,  (Tex.  Civ.  App.  Johnson,  45  Tex.  637. 

189^)  53  S.  W.  Rep.  59.     And  see  arti-  6.  Houston,  etc.,  R.  Co.  v.  Bowie,  2 

cle  juncjMENTS,  vol.  II.  p.  842.  Tex.  Civ.  App.  437. 

Where  the  Defendants  Have  Severed  in  6.  McNamara  r.  Meunsch.  66  Tex.  68. 

Their  Fleaa,  and  one  of  them  recovers  7.  Morris  v,   Rhine,  (Tex.  1888)  8  S. 

judgment  upon  a  plea  of  reconvention,  W.  Rep.  315. 

judgment  thereon  should  not  be  ren-  General  Judgment  for   Defendant   Im- 

dered   in  favor  of  all  the  defendants,  proper.  —  A  general  judgment  for  the 

since  they  are  not  parties  to  the  plea,  defendant  for  all  the  land  sued  for  is 

Cissel  V.  Lewis,  20  Tex.  Civ.  App.  415.  improper  where  the  defendant  has  dis- 

Form  of   Judgment.  —  In    Hardy    v,  claimed   as  to  a   portion  thereof  and 

Beaty.  84.  Tex.  562,  it  was  held  that  an  recovers  that  as  to  which  he  does  not 

action   of   trespass   to  try  title  is  one  disclaim;  the  judgment  should   be  for 

in   rem^   and    accordingly  a  judgment  the  plaintiff  for  all  of  the  land  sued  for 

against   nonresidents    brought    in    by  as  to  which  the  defendant  disclaimed, 

service  of  pablicatioa,  so  far  as  affects  and  a  failure  to  render  such  judgment 
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Whtre  the  Plaintiff  Faili  to  Make  Out  His  Gate,  judgment  should  be 
entered  for  the  defendant  forever  concluding  all  claims  of  the 
plaintiff  as  against  the  defendant  to  the  premises  in  controversy/ 
and  additions  removing  cloud  and  quieting  the  defendant's  title 
to  an  entry  of  judgment  in  the  usual  form  that  the  plaintiff  take 
nothing  by  his  suit  are  superfluous  and  harmless  where  the 
defendant's  pleadings  are  purely  defensive.* 

4.  Description  of  Land.  —  AH  reasonable  and  practicable  cer- 
tainty of  description  is  required  in  the  judgment,  which  must 
ascertain  to  a  common  intent  the  precise  lot  or  tract  recovered;* 
and  where  it  fails  to  do  this  in  such  a  manner  that  the  land  can  be 
identified,  it  is  erroneous  and  may  be  reversed'*  or  reformed.* 

Following  Description  in  Petition.  —  The  judgment  may  follow  the 
description  of  property  given  in  the  petition,  where  that  furnishes 
sufficient  means  of  identification,  but  such  description  should  not 
be  followed  when  it  is  ambiguous  or  insufficient  to  settle  the  point 
in  controversy.* 

is   a   fundamental    error    requiring    a  then  to  drop  down  south  a  certain  dis- 

reformaiion  of  the  judgment.     Snyder  tance  for  quantity,  it  was  held  to  be 

V.  Compion,  (Tex.  Civ.  App.  1895)  29  evident  that  the  line  could  be  identified. 

S.  VV.  Rep.  73.  Reast  v.  Hughes.  (Tex.  Civ.  App.  1896) 

Judgment    in    Favor   of   Landlord.  —  33  S.  W.  Rep.  1003. 

Where  a  defendant  pleads  not  guilty  A   description  corresponding  to  the 

and  alleges  that  he  holds  possession  of  pleadings  of  both  parties  and  furnish- 

the  property  in  controversy  only  as  a  ing  sufficient  means  to  identify  the  land 

tenant  of  a  codefendant,  a  judgment  is  sufficient.     Adams  v.    Mauermann, 

should  not  be  rendered  against  him  as  (Tex.   Civ.   App.    1897)  40  S.  W.  Rep, 

in  the  case  of  an  ordinary  disclaimer,  22. 

notwithstanding    that    the    judgment  Where  a  Judgment  in  Partition  Is  Given 

is  rendered  in  favor  of   his  landlord,  in  an  action  of  trespass  to  try  title,  the 

Such  a  judgment,  if  entered,    would  fractional  part  recovered  by  each  per- 

have   the  effect  of  declaring  that  the  son  interested  should  be  specified  rather 

landlord's  title  was  valid  and  that  his  than  the  number  of  acres.     Parker  v. 

tenant   might    be  dispossessed   under  Cockrell,  (Tex.  Civ.  App.  1895)  31  S. 

process   issued    in    favor  of    one  who  W.  Rep.  221. 

was  not  adjudged  to  have  either  title  4.  Devine  v.  Keller,  73  Tex.  364. 

or  right  to  possession.     Smithwick  v.  Immaterial    Tarianoe.  —  Where    the 

Kelly,  79  Tex.  564.  corners  of  the  tract  adjudged   to  the 

1.  Hilt  V.  Grant,  (Tex.  Civ.  App.  plaintiff  and  the  courses  of  the  lines 
1898)  44  S.  W.  Rep.  ior6:  Wilson  r.  were  the  same  as  those  given  in  the 
Swasey,  (Tex.  1892)  20  S.  W.  Rep.  48.  petition,  but  the  length  of  the  northern 

2.  French  v.  Olive,  67  Tex.  401;  boundary  and  of  the  southern  boundary 
Houston,  etc.,  R.  Co.  v.  McGehee,  49  of  the  tract  as  described  inthcjudg- 
Tex.  481;  Blessing  v.  Edmonson,  49  ment  exceeded  slightly  the  length  of 
Tex.  333;  Hill  V.  Grant,  (Tex.  Civ.  those  lines  as  given  in  the  petition,  it 
App   1898)  44  S.  W.  Rep.  1016.  was  held  that  the  descriptions  were  not 

S.  Jinkins  v.  Noel,  3  Stew.  (Ala.)  60;  so  variant  as  to  make  the  judgment  one 

Adams  v.  Mauermann,  (Tex.  Civ.  App.  for  a  different  tract  of  land  than  the  one 

1897)  40  S.  W.  Rep.  22;  Reed  v.  Cavett,  sued  for,  and  thereby  to  necessitate  a 

I  Tex.  Civ.  App.  154.    See  also  article  reversal.     Sen  v.   Rehling,  (Tex.  Civ. 

Judgments,  vol.  11,  p.  954.  App.  1895)  29  S.  W.  Rep.  1114. 

Sufflcienoy  of  Deeoription.  —  Where  the  5.  Warren  v.  Frederichs,  83  Tex.  380. 
description  of  land  gave  the  beginning        6.  Jones  v.  Andrews,  72  Tex.  5;  Reed 

corner,  with  direction  from  that  point  z/.  Cavett,  r  Tex.  Civ.  App.  154;  Rich- 

lo  follow  a  line  found  by  the  court  to  ardson  v,  Powell,  83  Tex.  588;  Converse 

be  established  to  another  defined  point,  v.  Langshaw,  Si  Tex.  275. 
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6.  Damages.  —  Where  the  amount  of  damages  assessed  by  the 
jury  exceeds  the  damages  laid  in  the  declaration,  the  plaintiff 
cannot  enter  up  judgment  thereon,  but  may  enter  a  remittitur 
for  the  excess,  and  may  be  compelled  to  do  so  on  motion  of  the 
defendant.^ 

XV.  W&IT  OF  PO88E88IOV.  —  On  a  finding  for  the  plaintiiT  for 
the  whole  or  any  part  of  the  land  which  he  seeks  to  recover  he 
miy  have  a  writ  of  possession  for  that  which  is  recovered.* 

XVL  Costs — in  Omartl.  —  In  actions  of  trespass  to  try  title  the 
general  rule  that  costs  follow  the  judgment  and  must  be  paid  to 
the  successful  party  by  the  one  not  prevailing,  in  the  absence  of 
a  judgment  to  the  contrary,  is  applicable.  Accordingly,  where 
the  plaintiff  recovers  the  whole  or  any  portion  of  the  land  in  suit 
to  which  the  defendant  asserts  title  costs  in  respect  thereof  may 
be  awarded  to  him.' 

Where  the  Defendant  IHtoUims  in  tht  flnt  InstuiM  as  to  the  whole  of 
the  land  in  controversy,  and  where  there  is  no  pretense  that  he 
ever  asserted  title  to  the  land  claimed  by  the  plaintiff  or  had  pos- 
session of  it,  a  judgment  for  the  costs  in  favor  of  the  defendant 
is  strictly  correct.* 

Where  the  Defendant  DlMlaims  m  to  Part  of  the  Land  sued  for  in  the  first 

1.  ReciMricic  V,  Reawick,  9  Rich.  L.  against  them  in  the  event  of  a  recovery 
(S  Car.)  50.  See  also  article  REMIT-  by  the  plaintiff.  Zimmerman  v,  Pear- 
TMUR.  vol.  18.  p.  140.  son,  (Tex.   Civ.  App.  1899)  5'  S.  W. 

2.  James  v.  Tatt,  8  Port.  (Ala.)  476;  Rep.  523.  For  the  practice  concerning 
Duponc  u.  Ervin,  2  Brev.  (S.  Car.)  400;  wnt.«  of  sequestration  in  Texas,  see 
.M  irrell  v.  Wright,  78  Tex.  519;  Meyer  article  Sequestration,  vol.  19,  p.  558. 
I/.  Kirlicks,  (Tex.  Civ.  App.  1894)  25  S.  8.  Duiton  v,  Thompson,  85  Tex.  115; 
W  Kep.  652;  Willburn  v.  Tovr,  (Tex.  Bexar  County  v,  Voght,  91  Tex.  285; 
Civ.  App.  1893)  23  S.  W.  Rep.  853.  See  Ballard  v.  Carmichael,  83  Tex.  355. 
als )  articles  Ejectment,  vol.  7,  p.  350;  And  see  in  general  article  Costs,  vol. 
Possession,  Writ  Op,  vol.  16,  p.  744.  5,  p.  100. 

Psrsons   Not    Parties.  —  A    judgment  Where  a  defendant  who  is  a  tenant 

directing  that  a  writ  of  possession  issue  in  common  with  the  plaintiffs  not  only 

against    persons    in     possession    who  pleads  not  guilty  and  fails  to  disclaim 

settled  upon   the  land  in  controversy  title,  but  also  requires  the  plaintiffs  to 

prior  to  the  institution  of  the  action,  establish  iheir  title  to  the  Iai)d  in  con- 

ail   who  are   not  parties  thereto,    is  tro/ersy,  he  is  liable  for  all  costs  in  the 

erroneous.    Jones  v,  Burget,  38  Tex.  event  of  a  recovery  by  the  plaintiffs. 

396.  King  V.  Bock,  80  Tex.  156. 

Ths  Jadgment  Bhoald  in  Exprats  Tsnns  4.  Taie  v,  Wyatt,  77  Tex.  492;  John. 

Provide  for  the  Istaance  of  a  Writ  of  Pos-  son  v.  Schumacher,  72  Tex.  334. 

session  where  there  is  a  fin<iing  in  the  In  Brown  v.  Reed,  20  Tex.  Civ.  App. 

pUiniid's  favor  as  to  a  portion  only  of  74.  the  plaintiffs  sued  in  trespass  to  try 

the  land  sued  for,  and  if  it  does  not  do  title  and   for   partition,   alleging   that 

so    it    may    be    modified    on   review,  they  oivned  an  undivided  half  of  the 

Wilburn  v.  Tow,  (Tex.  Civ.  App.  1893)  land  \r\  controversy  and   that  the  de- 

23  S.  W.  Rep.  853.  fendants  owned  the  other  half.    The 

Writ  of  Possession  Ag^nst  Sureties. —  defendants  did  not  dispute  the  plain- 

Whsre  real  estate  had  been  sequestered  tiff's  title  to  half  of  the  land,  but  de- 

in  an  action  of  trespass  to  try  title,  and  nied  that  they  were  trespassers  and 

had  been  replevied,  the  sureties  upon  wrongfully  In  possession,  and  the  facts 

the  replevin  bond  not  being  parties  to  showed  that  they  were  not.    It  was  held 

the  suit,  it  was  held  not  erroneous  to  that  a  judgment  for  costs  was  properly 

fail    to    award    a   writ  of    possession  entered  in  favor  of  the  defendants. 
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instance,  he  is  entitled  to  costs  in  respect  of  the  part  disclaimed.^ 
But  where  he  denies  the  plaintiff's  right  to  the  land  in  contro- 
versy  and  then  disclaims  as  to  a  portion,  he  is  properly  charged 
with  all  the  costs  until  the  disclaimer'  unless  damages  for  rent 
prior  to  suit  have  been  claimed ;  in  that  case  the  defendant  is 
liable  for  costs  in  the  event  of  the  recovery  of  damages.' 

Where  ti&e  Defendant  Does  Not  Enter  a  Disolalmer  until  After  He  Has  Answered, 
he  is  subject  to  a  judgment  for  costs  against  him  in  respect  of  the 
costs  previously  incurred  if  he  was  in  possession  or  set  up  claim 
when  suit  was  brought,  but  he  is  relieved  from  all  costs  incurred 
subsequently  to  the  date  of  the  disclaimer.* 

Where  Warrantors  Have  Been  Vonohed  In  by  the  defendant,  costs  of  so 
doing  are  correctly  adjudged  against  the  plaintiffs  where  judg- 
ment has  gone  in  favor  of  the  warrantors  by  reason  of  the  plain- 
tiff's failure  to  maintain  his  suit,  and  not  on  account  of  any  issue 
between  them  and  the  defendant.* 

BeooTory  on  After-aoquired  Title.  —  Where  the  plaintiff  has  amended 
by  alleging  a  title  acquired  after  the  institution  of  suit,  and  has 
recovered  thereon,  he  will  be  liable  for  all  costs  that  have  accrued 
to  the  time  of  amendment.* 

Objections  Bespecting  Cosu.  —  Where  either  party  claims  that  the 
judgment  is  erroneous  by  reason  of  its  award  as  to  costs,  the 
attention  of  the  trial  court  should  be  called  to  the  matter  by 
motion  to  retax,  or  in  some  other  manner,  for  unless  some  such 
proceeding  is  had  in  the  trial  court  no  relief  will  be  afforded  by  a 
court  of  review.^ 

XVIL  Secohd  Suits.  —  In  some  jurisdictions,  in  accordance 
with  the  common-law  practice  in  ejectment,  second  suits  in  tres- 
pass to  try  title  by  a  plaintiff  who  failed  to  recover  have  been  per- 
mitted provided  they  were  brought  de  novo  within  the  statutory 
time  after  the  first  trial.* 

1.  Ballard  v,  Carmichael,  83  Tex.  phur  Springs,  etc.,  R.  Co.  v.  St.  Louis, 
355.  etc.,  R.  Co.,  2  Tex.  Civ.  App.  650. 

2.  Vioeyard  ».  O'Connor,  (Tex.  Civ.  8.  Dyson  v.  Leek,  5  Sirobh.  L.  (S. 
App.  1896)  35  S.  W.  Rep.  1084;  Hous-  Car.)  141 ;  Porter  v.  Maxwell,  i  Bailey 
ton,  etc..  Cent.  R.  Co.  v.  Bowie,  2  Tex.  L.  (S.  Car.)  68;  Edgar  v,  Galveston 
Civ.  App.  437.  City   Co.,   46   Tex.  421;  Lewis  v.  San 

3.  Durst  V.  Mann,  (Tex.  Civ.  App.  Antonio,  26  Tex.  316;  Fisk  t/.  Miller,  20 
1896)  35  S.  W.  Rep.  949.  Tex.   572;    Dangerfield  v.   Paschal,  20 

4.  Capt  t/.  Stubbs.  68  Tex.  222;  Woot-  Tex.  536;  Allen  v.  Stephanes,  18  Tex. 
lers  V,  Hall.  67  Tex.  513;  Warnell  z*.  658:  Jones  i/.  Andrews,  72  Tex.  5. 
Moore,  10  Tex.  235;  McDaniel  v.  Mar-  The  Party  Plaintiff  in  the  Seoend  Suit 
tin,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  must  be  the  plaintiff  in  the  first.  Fisk 
J041;  Etter  V,  Dignowitty,  77  Tex.  212;  v.  Miller,  20  Tex.  578;  Magee  v,  Cha- 
Vineyard  v.  O'Connor,  (Tex.  Civ.  App.  doin,  44  Tex.  488. 

1896)  35  S.  W.  Rep.  1084;  Bexar  County  A  Defendant  in  the   First  Suit  setting 

V.  Voght,  91  Tex.  285.  up  and  relying  upon  his  title  is  noi  by 

5.  Sulphur  Springs,  etc.,  R.  Co.  v,  reason  thereof  entitled  to  the  privilege 
St.  Louis,  etc.,  R.  Co.,  2  Tex.  Civ.  of  bringing  a  second  suit.  Lewis  v. 
App.  650.  San  Antonio,  26  Tex.  319. 

6.  Collins  V,  Ballow,  72  Tex.  330;  Present  Bule  in  Texas.  —  In  Texas,  by 
Ballard  v.  Carmichael,  83  Tex.  355:  the  code  (now  Rev.  Stat.  1895,  art. 
Schmidt  v.  Hufif,  7  Tex.  Civ.  App.  sm  5275),  a  second  suit  cannot  be  enter- 

7.  Jones  v.  Ford,  60  Tex.  127;  \  ul  tained.     Hall  v,  Wooters,  54  Tex.  231. 
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By  S.  B.  Fishbr. 

L  Defikitiov  avd  Ptjbpose,  956. 
n.  Tims  of  Teial,  957. 

X.  In  General^  957. 

2.  Discharge  for  Failure  to  Bring  to  Trial  Within  Prescribed 

Time^  958. 

3.  Setting  Day  for  Trials  958. 

4.  Postponement  of  Trials  959. 

5.  Night  Sessions  During  Criminal  Trials^  959. 

lU  Place  of  Teial,  959. 

1.  In  General^  959. 

2.  House  or  Room  in  Which  Trial  Held^  960. 

IV.  VOTICE  OF  TSIAL,  96 1. 

1.  Definition^  961. 

2.  Necessity  for  Notice^  961. 

a.  In  General^  961. 

b.  Notice  to  Codefendant^  962. 

c.  Waiver  of  Notice^  962. 

3.  New  Notice  of  Trial,  963. 

4.  Form  and  Requisites  of  Notice^  964. 

a.  No  Particular  Form  Necessary^  964. 

b.  Specification  of  Place^  964. 

c.  Specification  of  Time^  964. 

d.  Where  Two  Actions  Are  Pending^  965. 

e.  Test  of  Sufficiency^  965. 

/.    Waiver  of  Irregularity  by  Retention  of  Notice^  965. 

5.  Service  of  Notice^  966. 

a.  Who  May  Sente,  966. 

b.  Time  of  Service^  967. 

c.  Manner  of  Service ^  967. 

V.  Calliho  Case  foe  Teial,  968. 

VI.   PXTBLICITY  OF  TEIAL,  969. 

VII.  PEsasNCE  OF  Paeties  at  Teial,  970. 

1.  In  Ciinl  Cases ^  970. 

2.  In  Criminal  Cases ^  971. 

a.  Constitutional  Right  of  Accused^  971. 

b.  Presence  of  Accused  to  Appear  from  Record^  971, 

VnL  Statemeft  ST  Accused  to  Just,  973. 
IZ.  Sights  and  Duties  of  Attosnets,  974. 
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X.  Duties  akd  Powebs  of  Coubt,  975. 

I.   General  Rules  as  to  Control  of  Court  over  Conduct  of  Trials 

975- 
3.  Duty  to  Be  Present  During  Trtaly  gjj. 

a.  In  Civil  Trials,  977. 

b.  In  Criminal  Prosecutions,  978. 

(i)  General  Rule,  978. 
(2)  Effect  of  Absence,  979. 

3.  Control  over  Introduction  of  Evidence,  980. 

a.  Order  of  Proof,  980. 

b.  Discretion  in  Limiting  Number  of  Witnesses,  .980. 

(i)  General  Rule,  980. 

(2)  Distinction  Between  Chief  and  Collateral  Issues, 
981. 
C.  Putting  Witnesses  under  Rule,  982. 
(i)  /«  General,  982. 

(2)  Order  Discretionary^  983. 

(3)  Exemption  of  Certain  Witnesses  from  Operation 

of  Rule,  985. 
{a)  Discretion  of  Court,  985. 
\b)  Classes  of  Witnesses  usually  Exempted, 

985- 
{c)  Exemption  of  Party  to  Suit,  986. 

(4)  Effect  of  Disobedience,  987. 

{a)  As  Affecting  Admission  of  Testimony,  987. 
(^)  As  Affecting  Credit  of  Witness,  989. 
{/)  Punishment  for  Contempt,  989. 

(5)  Discretion  of  Court  as  to  Witnesses  Not  under 

Rule,  990. 

d.  Power  to  Examine  Witnesses,  990. 

e.  Cautioning  Witnesses,  991. 

/.  Right  of  Court  to  Take  Down  Testimony,  991. 
g.  Duty  in  Ruling  upon  Evidence,  992. 

4.  Control  over  Appointment  and  Conduct  of  Attorneys,  992. 

a.  Pouters  and  Duties  as  to  Appointment  of  Attorneys, 

992. 

b,  Po7ver  to  Restrain  and  Punish  Offensive  Conduct,  993. 

5.  Control  over  Arguments  of  Counsel,  994. 

6.  Duty  to  Refrain  from  Prejudicial  Remarks  or  Conduct,  994. 

a.  General  Rule,  994. 

b.  Test  as  to  Prejudicial  Remarks^  996. 

c.  Remarks  or  Conduct  Held  Prejudicial  and  Subject  to 

Reinew,  997. 

d.  Correction  of  Improper  Remark  by  Subsequent  Instruc- 

tion, 1 00 1. 

e.  Time  of  Objection  to  yudge's  Remarks^  looi. 

7.  Duty  to  Check  Demonstration  in  Court  Room,  looi. 

XI.  DisatTALincATioir  0?  Jtjbqe,  1002. 

Xn.  CHAHGE  of  PBESIDIHO  JUDOE  D0BIHO  TBIAL,  1002. 
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XHL  WiTHOBAwnro  Jtjeob,  1002. 

1.  Definition  and  Purpose ^  1002. 

2.  Propriety  in  Both  Civil  and  Criminal  Cases ^  1004. 

3.  Imposition  of  Terms  on  Granting  Leave ^  1005. 

4.  Effect  of  Withdrawal^  1005. 

a,  English  Practice^  1005. 

3.   United  States  Practice^  1006. 

XIV.  MI8TBIAI;  1007. 

1.  Definition^  1007. 

2.  Ordering  Mistrial  as  Matter  of  Discretion,  1008. 

3.  Effect  of  Mistrial^  1008, 

4.  Necessity  for  Rear raignme fit ^  1008. 

CROSS-REFERENCES. 

See  also  as  connected  with  the  subject  of  trials  the  various  articles 
in  this  work,  such  as  ADJOURNMENTS,  vol.  1,  p.  238; 
AGREED  CASE,  vol.  i,  p.  384;  APPEARANCES,  vol.  2, 
p.  588;  ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  698; 
ARRAIGNMENT  AND  PLEA  IN  CRIMINAL  CASES, 
vol.  2,  p.  760;  CALENDARS  AND  TRIAL  DOCKETS, 
vol.  3,  p.  801;  CHAMBERS  AND  VACATION,  vol.  4, 
p.  3^6;  CHANGE  OF  VENUE,  vol.  4,  p.  373;  CONSOLI- 
DATION OF  ACTIONS,  vol.  4,  p.  673;  CONTEMPT,  vol. 
4,  p.  764;  CONTINUANCES,  vol.  4,  p.  822;  DECISIONS, 
vol.  5,  p.  936;  DECREES,  vol.  5,  p.  946;  DIRECTING  VER- 
DICT, vol.  6,  p.  667;  DISCOVERY,  PRODUCTION,  AND 
INSPECTION,  vol.  6.  p.  728;  DISCRETION,  vol.  6,  p.  819; 
DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT, 
vol.  6,  p.  823;  EXAMINATION  OF  WITNESSES,  vol.  8, 
p.  70;  EXCEPTIONS  AND  OBJECTIONS,  vol.  8,  p.  153; 
EXHIBITS,  vol.  8,  p.  736;  EXPERT  WITNESSES,  vol.  8, 
p.  743;  FINDINGS  OF  COURT,  vol.  8,  p.  931 ;  HEARING, 
vol.  10,  p.  8;  IMPEACHMENT  AND  CORROBORATION 
OF  WITNESSES,  vol.  10,  p.  279;  INSTRUCTIONS,  vol. 

11,  p.  47 ;  ISSUES  TO  THE  JURY,  vol.  11,  p.  599;  JUDGES, 
vol.  II,  p.  780;  JUDGMENTS,  vol.  11,  p.  796;  JURY,  vol. 

12,  p.  223;  JUSTICES  OF  THE  PEACE,  vol.  12,  p.  664; 
MANDAMUS,  vol.  13,  p.  534;  MINUTES,  vol.  14,  p.  27; 
NEW  TRIAL,\o\.  14,  p.  707;  NOTES  OF  ISSUE,  vol.  14, 
p.  1063;  OPEN  AND  CLOSE,  vol.  15,  p.  181;  ORDERS, 
vol.  15,  p.  315;  ORDER  OF  PROOF,  vol.  15,  p.  375;  PER- 
JURY, vol.  16,  p.  314;  PROFERT  AND  OYER,  vol.  16, 
p.  1082;  PROSECUTING  ATTORNEYS,  vol.  17,  p.  1; 
REFERENCES,  vol.  17,  p.  978;  REHEARING,  vol.  18,  p.  i ; 
RENDITION  AND  ENTRY  OF  JUDGMENTS,  vol.  18, 
p.  427;  RULES  OF  COURT,  vol.  18,  p.  1235;  SENTENCE 
AND  JUDGMENT  {IN  CRIMINAL  CASES),  vol.  19, 
p.  428;  SEPARATE  TRIALS,  vol.  19,  p.  520;  SPECIAL 
AND  STRUCK  JURIES,  vol.  20,  p.  278;  SPECIAL  IN- 
TERROGATORIES TO  JURIES,  vol.  20^  p.  296;  STIPU' 
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2.  DiBcharge  for  Failure  to  Bring  to  Trial  WitMn  Prescribed  Time. 

—  In  accordance  with  the  constitutional  provisions  guaranteeing 
to  those  accused  of  crime  the  right  to  a  speedy  trial,*  in  many  if 
not  all  the  states  it  is  expressly  provided  that  in  criminal  cases, 
if  the  prisoner  is  not  brought  to  trial  within  a  prescribed  time,  he 
shall  be  discharged  upon  proper  application  therefor.*  A  usual 
provision  of  this  sort  is  to  the  effect  that  the  prisoner  shall  be 
discharged  if  not  heard  within  a  certain  number  of  terms  after  the 
finding  of  an  indictment  against  him.* 

3.  Setting  Day  for  Trial.  —  It  has  been  held  that  the  time  during 
the  term  at  which  a  person  charged  with  crime  shall  be  put  upon 
his  trial  rests  wholly  in  the  sound  discretion  of  the  judge,  and 
unless  an  abuse  of  such  discretion,  with  prejudice  to  the  defend- 
ant, be  shown,  the  higher  court  will  not  interfere.*     Where  the 

1.  As  to  the  constitutional  right  to  a  term  which  lapses  or  which  is  adjourned 
speedy  trial,  see  generally  the  title  in  the  midst  of  the  trial  by  reason  of 
Constitutional  Law^  6  Am.  and  Eng.  the  illness  of  the  judge.  So  a  term  at 
Encyc.  of  Law  (2d  ed.)  992.  which  there  were  a  trial  and  a  failure 

2.  See  generally  the  criminal  codes  of  the  jury  to  agree,  the  constitution 
and  statutes  of  (he  various  stales,  and  authorizing  a  continuance  in  such  a 
se2  the  following  cases:  State  v.  Hut-  case,  is  not  to  be  counted,  and  where, 
ing,  21  Mo.  464;  State  v.  Marshall,  115  on  the  fourth  day  of  a  term  which  was 
Mo.  383;  State  v.  Steen,  115  Mo.  474;  by  law  limited  to  six  days,  the  case 
State  I'.  Cox,  65  Mo.  25;  Ex  p.  Mc-  was  continued  because  up  to  that  time 
Gehan,  22  Ohio  St.  442;  Wadley  v.  only  five  jurors  had  been  impaneled. 
Com.,  (Va.  1900)  35  S.  E.  Rep.  452;  such  term  should  not  be  counted. 
Kibler  v.  Com.,  94  Va.  804.  State  v.  Huiing,  21  Mo.  464. 

Order  of  Discharge.  —  In   Rx  p.  Mc-  Application  Keceuary.  —  To  entitle  a 

Gehan,   22   Ohio  St.   442,  it  was  held  prisoner  to  discharge  on  the  ground 

that   when   the  defendant   in  a  crim-  that  he  has  not  been  brought  to  trial 

inal  prosecution  is  discharged  on  the  during  the  time  limited,  he  must  make 

ground  that  he  has  not  been  brought  application  to  the  court  therefor;  and 

10  trial  within   the   time  limited,  the  if,  when   he   makes   such  application, 

order  of  discharge  is  to  be  regarded^  whether  during  the  time  so  limited  or 

not  as  a  mere  temporary  release  of  the  at  a  subsequent  term  of  the  court,  the 

prisoner  from  confinement,  but  as  a  state  is  ready  to  proceed  with  the  trial, 

final  judgment  in  the  cause  and  a  bar  or  to  make  the  specified  showing  for  a 

to  all  subsequent  prosecutions  for  the  continuance,  he  will  not  be  entitled  to 

same  crime  or  offense.     And  where  the  a    discharge.      Ex   /.    McGehan.    22 

court  erroneously  refuses  to  grant  such  Ohio  St.  442. 

order  or  discharge,  and  instead  thereof  In  Missouri  the  provisions  of  the  stat- 
remands  the  prisoner  to  jail  and  con-  ute  contemplate  that  the  discharge 
tinues  the  cause,  the  order  remanding  must  be  made  on  the  application  of  the 
the  prisoner  to  jail,  so  long  as  it  re-  prisoner;  and  even  then  the  court  is 
miins  unreversed,  is  a  valid  and  legal  authorized  to  refuse  it  for  the  reasons 
authority  to  the  sheriff  for  retaining  specified.  Stale  v.  Cox,  65  Mo.  29. 
the  prisoner  in  custody,  and  cannot  be  Application  to  Court  in  Which  Indict" 
reviewed  and  reversed,  nor  can  the  nient  Pending.  —  If  a  prisoner  is  not 
prisoner  be  discharged  by  a  proceed-  tried  within  the  time  required  by  stal- 
ing in  habeas  corpus  before  another  ute  after  the  finding  of  the  indictment 
tribu  lal.  against  him,  he  cannot  be  discharged 

8.  In  re  Spradlend,  38  Mo.  547:  State  under  the  habeas  corpus  act;  he  should 

V,  Sloen,  115  Mo.  474;  State  v.  Huting,  make  application  for  the  discharge  to 

21  Mo.  464:  State  v.  Marshall,  115  Mo.  the  court  in  which  the  indictment   is 

383;  Robinson  v.  State,  12  Mo.  592.  pending.     In  r^ Spradlend,  38  Mo.  547. 

Computation  of  Terms.  —  Special  terms  4.  State  v.  Maher,  74  Iowa  77. 

are  not  to  be  counted.     Neither  is  a  Appointment  of  Counsel  Before  Indict* 
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statute  requires  the  court  to  appoint  a  day  for  the  trial  of  a  pris- 
oner indicted  for  a  capital  offense,  the  record  on  appeal  must 
affirmatively  show  that  such  requirement  was  complied  with.  ^ 

4.  Postponement  of  Trial  —  The  postponement  of  a  trial  to 
another  day  in  the  same  term  is  governed  by  the  same  general 
rules  that  apply  to  continuances  from  one  term  to  another.' 

5.  Night  Sessions  Dnring  Criminal  Trials.  —  Generally  speaking, 
the  holding  of  night  sessions  during  the  pendency  of  a  criminal 
trial  is  in  the  discretion  of  the  trial  court.*  In  exercising  this 
discretion,  however,  the  court  must  not  impair  the  party's  right 
to  a  fair  trial  according  to  law.* 

III.  Plage  of  Tbial  —  1.  In  General.  —  It  is  essential  that  a 
trial  be  held  at  a  place  prescribed  by  law  for  holding  court,  in 
order  that  a  judgment  or  conviction  in  such  trial  may  be  valid.* 
According  to  some  decisions  the  record  of  the  proceedings  in  a 
criminal  case  must  affirmatively  show  that  court  was  held  at  the 
place  appointed  by  law.* 

ment  —  Setting  Day  for  Trial.  —  In  Char-  Kight  to  Bequiro  Night  Argument.  — 

Ion  V,  State,  io6  Ga.  400,  it  was  held  Requiring  counsel  for  the  defendant  in 

that  under  the  attendant  circumstances  a  criminal  case  to  make  a  night  argu- 

it  was  not  error  for  the  court  before  an  ment,  over  a  request  for  a  postpone- 

indictment  was  found  against  the  pris-  ment  until  morning,  is  not  an  available 

oner  to  appoint  counsel  for  his  defense  question  on  appeal  unless  it  be  shown 

and  at  the  same  time  to  set  a  day  for  that  rights  of  the  accused  were  thereby 

his  trial.  affected.     Wartena  v.    State,  105  Ind. 

1.  Spicer  ik  State,  69  Ala.  159,  hold-  445. 

ing  further  ihat  the  appellate  court  will  4.  Wartena   v.  State,   105    Ind.   445; 

not  presume   from   the  silence  of  the  State  v,  Belknap,  39  W.  Va.  427. 

record  that  the  order  was  made,  or  that  6.  Carpenter  v.  State,  4  How.  (Miss.) 

tne  right  of  the  prisoner  thereto  was  163;  State?/.  Roberts.  8  Nev.  239;  West 

waived  by  his  proceeding  to  trial  with-  v.   State,   22   N.  J.  L.  212;    Adams  v. 

out  objection.  State,  19  Tex.  App.  i.     See  also  gener- 

2.  See  article  Continuances,  vol.  4,  ally  articles  Judgments,  vol.  n,  p.  796; 
pp.  824,  82s.  Terms  of  Court,  ante,  p.  598. 

"  The  several  statutory  provisions  6.  Com.  v.  Hogan,  113  Mass.  7;  Car- 
concerning  the  continuance  of  causes  peiiter  v.  Stale,  4  How.  (Miss.)  163; 
have  reference  as  well  to  the  tempo-  Kelly  v.  State,  3  Smed.  &  M.  (Miss.) 
rary  postponement  of  the  trial  of  causes  518;  Bob  v.  State,  7  Humph.  (Tenn.) 
as  to  a  continuance  for  the  term,  and  129. 

when  a  cause  is  postponed  either  until  In  West   v.   State,   22  N.  J.  L.  212, 

a  liter  day  in  the  same  term  or  until  however,  it  was  held  that  as  the  court 

the  next  term,  it  is  said   to   be,  and  can  be  held   at   but  one   place  —  that 

is,  in  legal  contemplation,  continued."  designated  by  law  —  it  is  not  necessary 

Morris  ?/.  State,  104  Ind.  457.  for   the   record   of  a  criminal   case  10 

3.  Jone3  V.  State.  61  Ark.  88;  War-  state  where  the  trial  was  had,  but  It 
tena  v.  State,  105  Ind.  445;  State  z^.  Mc-  will  be  intended  that  it  was  held  at  the 
Cann,  16  Wash.  249;  State  v,  Belknap,  legal  place. 

39  W.  Va.  427.  Omission  Fatal  nnleet   Amended.  —  In 

In  Jones  v.  State,  61  Ark.  88,  it  was  Com.  v.  Hogan,  113  Mass.  7,  the  rec- 

held  that  the  trial  court  did  not  abuse  ord  in  a  criminal  case  failed  to  set  forth 

its  discretion  on  refusing  the  defend-  the  place  at  which  the  court  was  held 

ani's  request  not  to  hold  a  night  ses-  at  the  time  when  the  proceedings  were 

sion   of  court  for  the  reason  that  his  had,  and  it  was  held  that  the  omission 

leading  counsel  was  sick  and  unable  to  was  fatal  unless  amended, 

attend,  if  the  appellant  was  represented  Sufficient  Indication  tiiat  Court    Waa 

at  such  session  by  another  competent  Held   in    Place    Designated  by   Law. — 

counsel,  Where   the   caption   of  an  indictment 
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2.  Hotue  or  Room  in  Which  Trial  Held; —  While  as  a  general 
rule  the  trial  of  a  case  is  held  in  a  court  house  and  in  the  room 
therein  which  is  used  for  the  purposes  of  a  court  room,  yet  it  has 
often  been  held  that  the  validity  of  a  trial  does  not  depend  upon 
its  being  held  in  such  place,  ^  that  the  house  or  room  may  be 
selected  or  changed  as  necessity  or  even  convenience  may  require,* 
and  that  the  court  may,  in  a  proper  case,  be  adjourned  from  the 
court  house  to  another  place,  as,  for  instance,  to  the  residence 
of  a  judge,'   or  of  a  witness,*  or  of    a   juror  in  case  of  the 

stated  that  the  court  was  held  for  the  place     will     not     be     void     on    that 

county  of  S.,  at  the  court   house   in  account.     Smith  v.  Jones,  23  La.  Ann. 

the  town  of  R.,  and  it  appeared  that  43. 

the  town  of  R.  in  S.  county  was  incor-  Trial  in  Law   Oi&oo.  —  In  Mohon   v. 

po  Jiied   by  act  of  the  legislature,  and  Harkreader,  18  Kan.  383,  it  appeared 

by  another  act  of  the  legislature  ihe  that  a  district  judge,  while  holding  a 

county  site  of  the  public  buildings  of  regular  session  of  court,  designated  a 

S.  county  was  located  in  such  town  of  law  office  in  the  neighborhood  of  the 

R.,  it  was  held  that  the  caption  of  the  court  house  for  the  trial  of  a  civil  ac- 

indictment  sufficiently  showed  that  the  lion,   and   thereupon   left  the  regular 

court  was  held  in  the  place  designated  court  room  and  proceeded  to  such  law 

by  law.     Kelly  v.  State,  3  Smed.  &  M.  office,  accompanied  by  the  under  sberifi 

(Miss.)  518.  and  the  jurors,  and  there  tried  such 

1.  Temporary  Court  House.  —  In  Lee  z^.  cause.  All  the  parties  thereto  were 
Stale,  56  Ark.  4,  the  court  house  had  present  and  participated  in  all  the  pro- 
been  destroyed  by  fire,  and  the  au-  ceedings,  and  no  exceptions  were  taken 
thorities  whose  duty  it  was  to  act  in  or  objections  made  other  than  a  protest 
the  premises  provided  a  building  just  by  the  defendant  against  leaving  the 
across  the  street  from  the  former  site  court  room  and  against  having  the  irial 
as  a  temporary  court  house.  It  was  in  such  law  office.  It  was  held  that  the 
held  that  the  court  was  lawfully  held  proceedings  had  at  the  place  thus  des- 
theretn.  Folloiving  Hudspeth  v.  State,  ignated  were  not  void,  and  that  no 
55  Ark.  323.  substantial  error  was  thereby  commit- 

Trial  in  Boom  Other  than  Gonrt  Boom,  ted  affecting  materially  the  rights  of 

— Where,  by  reason  of  a  special  emer-  the  defendant, 

gency,  certain  steps  in  a  criminal  case  8.  Bates  v,  Sabin,  64  Vt.  511. 

are  taken  by  a  judge  while  another  case  4.  Hampton  v.  U.  S.,  i  Morr.  (Iowa) 

Is  on  trial,  rendering  it   necessary  to  4S9,  in  which  case  the  witness  was  sick, 

occupy  a  room  in  the  court  house  otlier  But  to  the  contrary  see  Adams  v.  State, 

than  the  court  room,  and  no  substan-  19  Tex.   App.    12,   in  which  rase  the 

tial  injury  is  shown,  error  is  not  avail-  court  said:    *'  We  know  of  no  authority 

able,  if  it  exists.     Reed  v.  State,  147  which  would  compel  the  defendant  to 

Ind.  41,  citing  Q^X^^xX  v.  State,  91  Ind.  go  with  the  court  and  jury  from  the 

473.  court  house  to  where  the  absent  witness 

Trial  Begun  in  One  Boom  and  Finished  was  at  the  time,  that  her  testimony 

in  Another.  —  The  fact  that  a  trial  was  might  be  taken.     Under  the  law,  the 

begun  in  one  room  and  finished  in  an-  trial  must  be  had  at  the  court  house  at 

other  across  the  hall  from  the  first  room  the  county  site  of  the  county.     It  was 

does  not  prejudice  any  right  of  the  de*  there,   and   there   only,  that  the  case 

fendant.     Christie  v,  Bowne,  76  Hun  must  be  heard  and  determined.     If  the 

(N.  Y.)  42.  defendant  could  be  required  to  go  one- 

2.  Litchfield  Bank  v.  Church,  29  half  a  mile  with  the  court  and  jury  in 
Conn.  137.  order  to  have  the  bene6t  of  the  test!- 

Holding  Court  in  Clerk's  Offiee.  —  The  mony  of  an  absent  witness,  he  could 

room  or  place  where  the  court  usually  be   required   to  go  one,    two,   or  five 

holds  its  sessions  is  not  sacramental,  miles.     We   cannot    sanction    such    a 

Therefore,  court  may  be  opened  and  practice.     All   the   proceedings  in  the 

held  in  the  room  commonly  used  as  a  trial  should  be  conducted  at  the  court 

clerk's  office,  and  the  decrees  and  judg-  house,  the  place  designated  by  law  for 

ments    rendered    in    such    room    or  the  trial  of  causes.*' 
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illness  of  the  latter.^ 

IV.  Notice  of  Tbial  —  1.  Definition.  —  A  notice  of  trial  is  a 
notice  given  by  one  of  the  parties  in  an  action  to  the  other  that 
he  intends  to  bring  the  cause  to  triaj  at  the  next  term  of  the 
court.' 

Notes  of  iMoe  are  not  notites  of  trial ;  they  are  merely  the  memo- 
randum filed  with  the  clerk  in  order  to  have  the  cause  entered  on 
the  calendar.* 

2.  Necessity  for  Notice  —  a.  In  General.  —  It  is  usually 
required  by  rule  or  statute  that  either  party  to  an  action  desiring 
to  bring  the  cause  to  trial  must  serve  notice  thereof.*    Such  serv- 

1.  Litchfield  Bank  v.  Church,  29  whether  all  put  in  an  answer  or  not. 
Conn.  137.  Tracy  v.  New  York  Steam  Faucet  Mfg. 

2.  See  Abbott's  L.  Diet.;  Black's  L.  Co.,  i  E.  D.  Smith  (N.  Y.)  349;  Walsh 
Diet.  V.  Weidenfeld.  3  Daly  (N.  Y.)  334. 

8.  See  article   Notes  of  Issue,  vol.  Notice  of  Trial  Veoessary  though  Fixed 

14,  p.  1063.  for  Certain  Day.  —  Ellis  v,  Trusler,  2  W. 

4.  Arkansas,  —  Sullivan  f/.  Deadman,  Bl.  798. 

19  Ark.  484;  Borden  v.  State,  ix  Ack.  Notice  to  Defendant  Who  Has  Neithsr 

519.  Answered  Nor  Demnrred.  —  One  of  sev- 

New  York,  —  Brady  v,  Martin,  (N.  eral  defendants  who  has  appeared  in 
Y.  City  Ct.  Gen.  T.)  19  Civ.  Pro.  (N.  an  action,  although  he  has  neither  an- 
Y.)  134;  Yates  v.  McAdam,  (Supm.  Ct.  swered  nor  demurred,  is  entitled  to  a 
Tr.  T.)  18  Misc.  (N.  Y.)  295;  Leiand  v,  notice  of  trial,  and  the  court  has  no 
Smith,  3  Daly  (N.  Y.)  309;  Tracy  v,  power  to  dispense  with  the  service. 
New  York  Steam  Faucet  Mfg.  Co.,  i  £.  Accordingly,  where  a  cause  at  issue  as 
D.  Smith  (N.  Y.)  349;  Mahoney  v,  Mc-  between  the  plaintiff  and  I  wo  of  the 
Walters,  91  Hun  (N.  Y.)  247;  Balch  i/.  defendants  was  called  in  its  order  on 
Utica,  42  N.  Y.  App.  Div.  567;  Dart  v,  the  calendar,  and  one  of  such  two  de- 
Soloman,  (N.  Y.  City  Ct.  Gen.  T.)  5  N.  fendants  was  permitted  by  the  plaintiff 
Y.  St.  Rep.  911;  Gallaudet  v.  Siein-  (upon  consenting  not  to  ask  costs  of 
m:iz.  (N.  Y.  Super.  Ct.  Gen.  T.)  6  Abb.  him)  to  take  judgment  against  iwo 
N.  Cas.  (N.  Y.)  224;  Gregg  v.  Howe,  other  of  the  defendants,  from  whom 
37  N.  Y.  Super.  Ct.  420:  Germania  L.  the  plainliff  had  stipulated  not  to  re- 
Ins.  Co.  V,  Powell,  (Supm.  Ct.  Spec.  T.)  quire  answers  without  giving  further 
29  Misc.  (N.  Y.)  424,  Haberstich  v.  notice  to  them,  and  who  had  not  been 
Fischer,  (Supm.  Ct.  Spec.  T.)  6  Civ.  served  with  a  notice  of  trial,  it  was 
Pro.  (N.  Y.)  82.  held  that  the  judgment  was  irregular 

North  Dakota,  —  Oswald  v,   Moran,  and  must  be  set  aside.     Tracy  v.  New 

(N.  Dak.  1900)  82  N.  W.  Rep.  741.  York  Sieam  Faucet  Mfg.  Co.,  I  E.  D. 

Wisconsin.  —  Roberts  %\  Delaney,  2  Smith  (N.  Y.)  349. 

Wis.  382;  Buckley  v,  Lewis,  20  Wis.  Setting  Aside  Verdict  for  Want  of  8niB- 

490.  cient  Notice  of  Trial.  —  A  defendant  who 

England,  —  Ellis  v.  Truster,  2  W.  Bl.  has  become  bankrupt  and  obtained  his 

798    Jacks  t/.  Mayer,  8  T.  R.  245;  Shep-  certificate  after  trial  and  verdict  against 

heri  v,  Butler,  i  Dowl.  &  R.  15,  16  E.  him  has  a  right  to  have  the  verdict  set 

C.  L.  12;  Gains  v.  Biison,  4  Bing.  414,  aside  for  the  want  of  a  sufficient  notice 

15  E.  C.  L.  24;  Stockton,  etc.,  R.  Co.  of  trial,  although  his  estate  is  insolvent 

V,  Fox,  6  Kxch.  127;  Tyie  v.  Sieventon,  and  his  assignees  are  no  parties  to  the 

2  W.  Bl.  1298;  Shepherd  z/.  Thompson,  application.     Shepherd  v,   Thompson, 

9  M.  &  W.   no;  Saunders  v,  Pawley,  9  M,  &  W.  no. 

14  Q.  B.  D.  234.  Failnre  of  Plaintiff  to  Notice  Canse  for 

And  see  generally  the  codes  and  stal-  Trial  as  Canse  for  Nonsuit.  —  In  Roberts 

utes  of  the  various  states.  v.  Delaney,  2  Wis.  382.  the  court  said: 

In  Actions  Before  a  Beferee  notice  is  "  We  think  this  judgment  erroneous, 

necessary.     Mohrmann  v.  Bush,  2  Hun  Under  our  practice  (in  the  absence  of 

(N.  Y.)  674.  any   statute    or  rule   on  the  subject) 

Notice  Most  Be  GiTOn  to  AU  Defendants  either   party   may   notice  a  cause  for 
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ice  of  notice  is  made  a  condition  precedent  to  obtaining  a  place  on 
the  calendar,  or  to  forcing  an  adversary  on  to  trial,*  and  the 
court  cannot  deprive  a  party  of  his  statutory  right  to  a  full 
notice  of  trial  unless  it  js  waived,'  or  unless  conditions  are 
imposed  on  him  on  granting  a  favor.' 

b.  Notice  to  Codefendant.  —  Where  a  defendant  seeks 
relief  against  his  codefendant,  notice  of  trial  must  be  given  by 
the  former  to  the  latter.* 

c.  Waiver  of  Notice  —  i&  General.  —  The  requirement  of 
notice  of  trial  may,  however,  be  waived  or  dispensed  with.* 

trial  after  it  is  at  issue,  and  have  it  the  court  saying:    **  The  court  did  not 

placed  on  the  calendar.     It  is  tried  in  acquire   jurisdiction   to  grant  affirma- 

its  order,  and  is  no  more  in  the  control  live  relief  to  either  of  the  defendants 

of  the  plaintiff  than  of  the  defendant,  against  the  other.     Section  521  of  the 

Allusion  was  made,  at  the  argument,  code  provides:     '  Where  the  judgment 

to  the  former  practice  in  the  state  of  may  determine  the  ultimate  rights  of 

New    York,    by    which  the  court  was  two  or   more   defendants   as  between 

authorized  to  nonsuit  the  plaintiff  un-  themselves,  a  defendant  who  requires 

less  he  noticed  the  cause  for  trial  and  such  a  determination  must  demand  it 

brought  it  to  a  hearing  at  the  first  term  in  his  answer,  and  must,  at  least  twenty 

after  it  was  at  issue.     But  it  appears  days  before  the  trial,  serve  a  copy  of 

that  this  was  in  consequence  of  a  pro-  his  answer  upon  the  attorney  for  each 

vision  of  their  statute."  of  the  defendants  to  be  affected  by  the 

1.  Per  Gildersleeve,  J.,  in  Yates  v.  determination,  and  personally,  or  as 
McAdam,  (Supm.  Ct.  Tr.  T.)  18  Misc.  the  court  or  judge  may  direct,  upon 
(N.  Y.)'2g5.  And  see  cases  in  the  pre-  defendants  so  to  be  affected  who  have 
ceding  note.  not  duly  appeared  therein  by  attorney.' 

In  North  Dakota^  to  entitle  a  party  to  The  provision  is  peremptory  that  the 

an  action  in  the  District  Court,  wherein  party   to  be   affected  must  be  served 

issue  has  been  joined,  to  bring  such  with   a  copy   of   the   answer,   and  no 

issue  to  trial  at  a  term  of  court,  it  is  affirmative  relief  can  be  granted  to  one 

necessary  that  prior  to  such  term   he  defendant  against  another  without  it. 

shall  furnish   the   clerk   of   the   court  Ostrander  v.  Hart,  130  N.  Y.  406;  Mc- 

with  a  note  of  the  issue  to  be  tried,  and  Guckin    v,   Milbank,  83  Hun  (N.  Y.) 

shall  also  serve  the  adverse  party  with  473.     And   also   with   notice  of  trial, 

a  notice  of  trial,  as  required  by  Rev.  Edwards   v.    Woodruff,   90  N.  Y.  396. 

Codes  N.  Dak.,  §  5422;  and  it  is  also  The  remedy  of  the  aggrieved  party  is 

necessary  that  the  note  of  issue  so  fur-  by   motion.     Code   Civ.    Pro.   N.    Y., 

nished  shall  state  what  the  issue  is —  §  1283;  Edwards  v.  Woodruff,  90  N.  Y. 

whether  of  law  or  of  fact.     Oswald  v.  400." 

Moran,  (N.  Dak.  1900)  82  N.  W.  Rep.  6.  Waiver     of     Hotlee.  —  Leiand     v. 

741.  Smith,  3  Daly  (N.  Y.)  309. 

2.  See  infra^  IV.  2.  c.  Waiver  of  No-  In  Haberstich  v,  Fischer,  (Supm.  Ct- 
tice.  And  see  Leiand  v.  Smith,  3  Daly  Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  82,  the 
(M.  Y.)  309.  plaintiff  in  the  action  appeared  in  court 

8.  Leiand  v.  Smith,  3  Daly  (N.  Y.)  by  his  attorney,  on  the  day  for  which 

309.  it    was   set   on  the  calendar,  .and  an* 

4.  Mahoney  v,   McWalters,  91  Hun  swered  ready, but  subsequently  secured 

(M.  Y.)  247.  two   postponements  of   the  case,  and 

A  defendant  who  interposes  an  an-  endeavored  to  secure  another  post  pone- 

swer     demanding     affirmative     relief  ment,    which    was    refused,    and    the 

against  his  codefendants  cannot  obtain  court  directed  that  a  jury  be  impaneled, 

such  relief  unless  he  serves  such  co-  Up  to  this  point  the  plaintiff  made  no 

defendants  with  a  copy  of  the  answer  objection  that  he  had  not  been  served 

and  a  notice  of  trial.     Where  such  re-  with   a   notice   of   trial.     It    was  held 

lief  is  improperly  granted,  the  remedy  that  he  had  waived  notice  of  trial  and 

of  the  party  aggrieved  is  by  motion,  that   upon   his   refusal  to  proceed  the 

Balch  V.  Utica,  42  N.  Y.  App.  Div.  567,  court  was  clearly  justified  in  directing 
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▼oloatezy    Appoozanoo.  —  It    has  been    held   that   the   voluntary 

appearance  of  the  party  to  a  proceeding  dispenses  with  the 
necessity  of  the  notice  prescribed  by  the  statute.^ 

3.  Hew  Votioe  of  Trial  —  where  Amended  Pleadingi  Served.  —  It  is  a 
well-accepted  rule  that  where  an  amended  pleading  is  served, 

there  must  be  a  new  notice  of  trial  served  and  a  new  note  of 
issue  filed,'  and  so  long  as  the  right  to  amend  exists  a  notice  of 
trial  is  liable  to  be  defeated  and  rendered  unavailing  by  the 
service  of  the  amended  pleading.' 

a  dismissal  of  the  complaint;  that  the  in  the  issues,  a  new  notice  of  trial 

dismissal  was  regular  and  the  default  must  be  served  and  anew  note  of  issue 

could  be  opened  only  on  terms.  filed.     Fisher  v,  Gunn,  (N.  Y.  Super. 

Consent  to  Adjourn, —  In    Brady   v,  Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  207,  ^ik'nt^ 

Mardn,  (N.  Y.  City  Ct.  Gen.  T.)  iq  Civ.  Harris  v,  Rathbun,  a  Abb.  App.  Dec. 

Pro.  (N.  Y.)  134,  the  plaintiff  noticed  a  (N.  Y.)  332. 

cause  for  trial,  and  thereafter,  upon  its  Striking  Case  firom  Oalendar  lot  Want  of 
appearance  upon  the  day  calendar,  it  If ew  Notice.  — "  It  was  held  in  Romaxne 
was  adjourned  from  time  co  time  by  v,  Bowdoin,  70  Hun  (N.  Y.)  366,  that 
consent,  and  the  defendant,  who  had  where  an  original  issue  has  been  super- 
never  noticed  the  cause  for  trial,  upon  seded  by  a  new  one  created  by  amended 
its  subsequent  appearance  upon  the  pleadings,  if  the  original  issue  has 
day  calendar  on  a  day  to  which  the  been  disposed  of  on  demurrer,  a  new 
trial  had  not  been  specifically  ad-  note  of  issue  and  a  new  notice  of  trial 
journed,  toolc  a  dismissal  of  the  com-  are  necessary  to  bring  on  for  trial  the 
plaint.  It  was  held  that  the  consents  issue  presented  by  the  amended  plead- 
to  adjourn  were  in  the  nature  of  a  stip-  ings,  and  if  the  case  appears  upon  the 
ulation  to  try  the  cause  on  the  ad-  trial  term  calendar  without  that  being 
journed  day,  and  that  the  defendant  done,  it  should  be  striclcen  therefrom, 
was  regular  in  his  practice.  That  decision   is  in  strict  accordance 

1.  Sullivan  v.  Deadman,  19  Ark.  484,  with  the  provisions  of  section  977  of 
distinguishing  Pennington  v,  Gibson,  6  the  Code  of  Civil  Procedure.**  Leon- 
Ark.  447.  ard   V,   Faber,    31    N.   Y.   App.    Div. 

Where   both   parties  have    declared  137. 

themselves  ready  for  trial  and  the  case  8.  Townsend  v.  Hillman,  (N.  Y.  City 

has  been  set  down  for  a  day  chosen  by  Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  213; 

the  plaintiff  to  enable  him  to  examine  Washburn     v,     Herrick,    (Supm.    Ct. 

the  defendant  before  trial,  to  which  the  Spec.  T.)  4  How.   Pr.  (N.  Y.)  15;  Os- 

defendant  consents,  the  plaintiff  can-  trander  v.  Conkey,  20  Hun  (N.  Y.)42i; 

not  afterwards  object  that  no  notice  of  Plumb  v,  Whipples,  (Supm.  Ct.  Spec, 

trial   was  served  on  him.     Haven  v,  T.)  7  How.  Pr.  (N.  Y.)  411. 

Meteer,  (N.  Y.  Super.  Ct.  Gen.  T.)  52  Waiver  of  Olgeotion.  ~  In  Knowles  v, 

N.  Y.  St.  Rep.  450.  Lichtenstein,  33  N.  Y.  App.  Div.  605, 

2.  Yaces  v,  McAdam,  (Supm.  Ct.  Tr.  it  was  held  that  by  answering  under 
T.)  18  Misc.  (N.  Y.)  295;  Gair  v,  Bir-  an  extension  granted  on  condition  that 
mingham.  (N.  Y.  Super.  Ct.  Spec.  T.)  the  issue  be  of  date  of  the  original  time 
20  Civ.  Pro.  (N.  Y.)  233;  Ostrander  v,  for  answering,  and  that  the  plaintiff  be 
Conkey,  20  Hun  (N.  Y.)  421;  Knowles  permitted  to  serve  short  notice  of  trial 
V.  Lichtenstein,  33  N.  Y.  App.  Div.  for  the  next  succeeding  term,  and  after- 
605;  Leonard  v,  Faber,  31  N.  Y.  App.  wards  amending  as  of  course,  and  re- 
Div.  T37;  Romaine  v.  Bowdoin.  70  taining  in  the  meanwhile  a  notice  of 
Hun  (N.  Y.)  366;  McBride  v.  Langan,  trial  served  before  answering,  the  de- 
(Supm.  Ct.)  19  Civ.  Pro.  (N.  Y.)  41;  fendant  waived  any  objection  that  the 
Grindal  v.  De  Lano,  (N.  Y.  City  Ct.  notice  of  trial  was  inapplicable  to 
Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  224.  See  issues  made  by  pleadings  served  after 
also  article  Notbs  of  Issue,  vol.  14,  p.  the  notice. 

1063.  Waiter  of  Bight  to  Take  Advantage  of 

Where  an  Amended  and  Sapplemental  Other  Party's  Neglect.  —  The  fact  that  a 

Siunmoni  and  Complaint  Are  Served,  bring-  defendant  serves  a  notice  of  trial  after 

ing  in  new  parlies  and  making  changes  his  service  of  an    amended  pleading 
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Amondmont  Fot  Intorpoiod  In  Ctood  Faith.  —  Where,  however,  it  is  clear 
that  an  amended  answer  served  after  the  cause  has  been  noticed 
for  trial  was  not  interposed  in  good  faith,  the  court  may  require 
the  trial  to  proceed  on  the  notice  of  trial  originally  given.* 

Trial  Discontinaed  to  Sring  in  Another  Party.  —  After   a  trial  has  been 

once  entered  into,  but  has  been  discontinued  for  the  purpose  of 
bringing  in  another  party  as  defendant,  a  new  notice  of  trial 
must  be  served.* 

New  Notice  of  Trial  Not  NeooMary  when  New  Trial  Ordered  on  Appeal.  — 
Where  a  new  trial  is  ordered  on  appeal  from  a  judgment,  either 
party  has  an  absolute  right  to  have  the  case  placed  on  the  day 
calendar  for  trial  without  filing  a  new  note  of  issue,  and  a  new 
notice  of  trial  is  not  necessary.* 

4.  Form  and  Sequifliteg  of  Votice  —  a.  No  Particular  Form 
Necessary.  —  Where,  as  is  usually  the  case,  no  particular  form 
of  notice  of  trial  is  prescribed  by  statute  or  rules  of  court,*  any 
form  of  notice  will  be  sufficient  if  it  apprises  the  opposite  party 
that  the  cause  will  be  brought  on  for  trial  at  a  time  and  place 
specified.* 

b.  Specification  of  Place.  —  The  notice  of  trial  should,  it 
seems,  specify  the  particular  place  at  which  the  cause  will  be 
brought  on  for  trial.* 

c.  Specification  of  Time.  —  The  particular  time  at  which  it 

is  intended  to  try  the  case  should  be  specified  in  the  notice.^ 
Same  Term  for  Which  Note  of  Iieue  Filed.  —  It  is  a  well-accepted  rule 

will  not  constitute  a  waiver  of  his  right  Where  issue  has  been  joined  in  an 

to  talre  advantage  of  the  plaintiff's  neg-  action  in  the  City  Court  of  New  York 

lect  to  serve  a  notice  of  trial  after  the  by  the  service  of  a  demurrer  io  the 

new  issues  had  been  joined.     Yates  v.  complaint,    a  notice  that  the  issue  of 

McAdam.  (Supm.  Cl.  Tr.  T.)  i8  Misc.  law  in  the    action  will  be  brought  lo 

(N.  Y.)  295.  trial  at  special  term  at  chambers  of  the 

1.  Minrath  v.  Teachers'  Land,  etc.,  court  on  a  date  and  at  an  hour  named 
Co.,  (Supm.  Ct.  Gen.  T.)  50  N.  Y.  St.  is  sufficient.  Townsend  v.  HillmaD* 
Rep.  39.  (N.  Y.  City  Ct.  Spec.  T.)  18  Civ.  Pro. 

Continuanoe  of  a  Void  Notioe  of  Trial  (N.  Y.)  213. 

may  operate  as  a  new  notice  if  given  In  Ginger  v,  Pycroft,  12  Jur.  898,  It 

within  regular  time.     Tyte  v,  Steven-  was  held  that  where  a  notice  stated  in- 

ton,  2  W.  Bl.  1298.  correctly  that    the  cause  was  made  a 

2.  Romanosici  v.  Union  R.  Co.,  (N.  remanet  from  the  last  sittings  in  the 
Y.  City  Ct.  Gen.  T.)  61  N.  Y.  Supp.  previous  term,  but  was  Cv^rrect  in 
1097.  other  respects,  it  was  a  good  notice. 

8.  Watson  v.  Phyfe,  (Supm.  Ct.)  n  6.  Townsend  v,  Hillman,  (N.  Y.  City 

Civ.   Pro.  (N.  Y.)442.    See  generally  Ct.  Spec.  T.)  18  Civ,  Pro.  (N.  Y.)  213; 

articles   New  Trial,   vol.  14,  p.   707;  Ginger  v,  Pycroft,  12  Jur.  898. 

Notes  of  Issue,  vol.  14,  p.  1063.  7.  Townsend  v,  Hillman,  (N.  Y.  City 

4.  Townsend  v.  Hillman,  (N.  Y.  City  Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)2I3; 

Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  213:  Ginger  v.  Pycroft,  12  Tur.  898;  Farmer 

Tyte  V,  Steventon,  2  W.  Bl.  1298;  Gin-  v.  Mountfort,  9  M.  &  W.  100. 

ger  v.  Pycroft,  12  Tur.  898.  Notioe  of  Trial  for  Biirerent  Days.  —  If 

6.  Townsend  v.  Hillman,  (N.  Y.  City  the  issue  be  delivered  with  a  notice  of 

Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  213;  trial  indorsed  for  one  day  and  with  it 

Ginger  v.  Pycroft,  12  Jur.  898:  Fenn  c.  a  separate  notice  of  trial  for  a  different 

Green,  2  Jur.  N.S.  591;  Tyte  v.  Steven-  day,  there  is  an  irregularity.    Kerry 

ton,  2  W.  Bl.  1296.  V,  Reynolds,  2  C.  M.  &  R.  3x0. 
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that  the  notice  of  trial  must  be  served  for  the  same  term  of 
court  for  which  the  note  of  issue  is  filed.* 

d.  Where  Two  Actions  Are  Pending.  —  Where  there  are 
two  actions  pending  between  the  same  parties,  only  one  of  which 
is  noticed  for  trial,  the  notice  muat  specify  the  action  to  be  tried, 
or  it  will  be  insufficient.* 

e.  Test  of  Sufficiency.  —  In  determining  the  sufficiency  of 
a  notice  of  trial,  the  court  will  not  only  look  to  the  face  of  the 
notice,  but  will  consider  other  circumstances  to  see  whether  the 
opposite  party  was  in  fact  misled.' 

/.  Waiver  of  Irregularity  by  Retention  of  Notice.  — 

According  to  the  English  practice  it  would  seem  that  the  reten- 
tion of  an  irregular  notice  of  trial  is  no  waiver  of  the  irregularity.* 
In  the  United  States,  however,  it  is  generally  held  that  where  a 
notice  is  defective  by  reason  of  some  irregularity  or  clerical  error, 
the  defect  will  be  waived  by  the  retention  of  the  notice  by  the 
party  receiving  it.*     If  it  is  intended  to  object  to  the  irregularity 

1.  Acers  v,  Scheurcr,  (Supm.  Ct.  Tr.  Fischer.   (Supm.   Ct.   Spec.  T.)  6  Civ. 

T.)  31   Misc.  (N.   Y.)  359;   Bruxey  v.  Pro.  (N.  Y.)  82. 

Burke,  (Supm.  Ct.  Tr.  T.)  21  Misc.  (N,  2.  Lisher  t/.   Parmelee.  i  Wend.  (N. 

Y.)  564;  Siefice  v.  Siefke,  (Supm.  Ct.  Y  )  22. 

Tr.  T  )  21  Misc.  (N.  Y.)  407.  See  gen-  3.  Bander  v,  Covill.  4  Cow.  (N.  Y.)  60. 
e rally  article  Notes  of  Issue,  vol.  14,  If  the  Opposite  Attorney  Has  Not  Been 
p.  1063.  Misled  thereby,  an  error  in  the  date  or 
Evasion  of  ProTision  by  Stipulation.  —  name  will  not  render  -the  notice  in- 
Under  Code  Civ.  Pro.  N.  Y.,  §  977,  a  sufficient.  New  York  Cent.  Ins.  Co. 
notice  of  trial  must  be  given  for  that  v.  Kelsey,  (Supm.  Ct.  Spec.  T.)  13 
term  for  which  the  note  of  issue  is  filed.  How.  Pr.  (N.  V.)  535;  Bander  v,  Co- 
and  this  provision  of  the  code  cannot  vill,  4  Cow.  (N.  Y.)  60;  Wolfe  v.  Hur- 
be  evaded  by  the  stipulation  of  attor-  ton,  3  Cai.  (N.  Y.)  86;  Douw  v.  Rice, 
neys.  Leonard  v,  Fabcr,  31  N.  Y.  App.  11  Wend.  (N.  Y.)  178. 
Div.  137.  Determination  of  Snfflcienoy  —  On  Mo- 
Waiver  of  Failure  to  Serve  for  Proper  tion  to  Open  Default.  —  Where  the  rules 
Term. —  It  has  been  held  that  the  provided  that  each  special  term  should 
irregularity  in  not  serving  a  notice  of  begin  on  the  first  Monday  of  each 
trial  for  the  same  term  of  court  for  monih,  it  was  held  that  the  court  had 
which  a  note  of  issue  was  filed  is  no  power  to  compel  a  defendant  to  ac- 
waived  where  the  notice  subsequently  cept  from  the  plaintiff  a  notice  of  trial 
served  is  retained  and  is  never  le-  for  the  first  Tuesday  of  January,  1899, 
turned.  Achers  v.  Scheurer,  (Supm.  the  first  Monday  being  a  holiday;  and, 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.).359.  if  the  plaintiff  believed  his  notice  suffi- 
Where  a  case  has  been  noticed  for  cient,  he  might  disregard  its  return  to 
trial  by  the  plaintiff  under  a  notice  him  and  take  judgment  by  default 
never  returned  by  the  defendant,  has  when  the  case  was  reached,  and  upon 
appeared  twice  on  the  calendar,  and  a  motion  to  open  the  default  the  ques- 
has  been  once  adjourned  upon  the  de-  tion  of  the  sufficiency  of  the  notice 
fendant's  motion,  it  is  too  late  for  him  might  properly  be  determined.  Lau- 
to  move  to  strike  the  case  from  the  ferty  v.  Mutual  Reserve  Fund  L.Assoc., 
calendar  upon  the  ground  that  the  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
notice  of  trial  served  was  irregular  be-  624. 

cause  it  was  a  notice  for  a  term  long  4.  Dignam  v.   Ibbotson,  3  M.  &  W. 

subsequent  to  that  for  which  the  note  431;  Wood  v.  Harding,  3  C.  B.  968,  54 

of  issue  had  been  filed.     Mangone  v.  £.  C.  L.  968. 

Metropolitan  St.   R.   Co.,   (Supm.   Ct.  5.  A  notice  of  trial   was  served   in 

Tr.  T.)  21  Misc.  (N.  Y.)  565,  citing  Stan-  December,  1893,  for  the  second  day  of 

field  V.  Stanfield,  (Supm.  Ct.  Tr.  T.)  21  January,   1893.     It  was  held  that  the 

Misc.  (N.  Y.)  409,  and  Haberstich  v.  latter  date  was  clearly  a  clerical  error 

065  Volume  XXI. 


VotiM  Of  TriftL  TRIA  L.  teflM  of  VoUoe. 

the  notice  should  be  returned,*  since  by  retaining  such  notice  a 
party  will  be  deemed  to  have  regarded  it  as  sufficient.* 

Notice  Hot  BerTed  in  Timo.  —  It  has  been  held,  however,  that  a 
notice  of  trial  not  served  in  time  is  not  an  irregularity  but  a 
nullity,  and  need  not  be  returned.' 

6.  Service  of  Notice  —  a.  Who  May  Serve  —  Service  hy  Either 
Party.  —  Either  party  may  notice  a  cause  for  trial  after  it  is  at 
issue,*  and  it  is  then  tried  in  its  order.* 

Who  May  Moyo  for  Trial.  —  Under  ordinary  circumistances  only  the 

which  might  be  waived  by  the  party  practice  was  to  proceed  and  bring  the 

receiving  the  notice,  and  that  it  was  case  on   for  trial.     Koehler  v.   Kelly, 

waived  by  retention  of  the  notice  with-  (Supm.  Ct.  Spec.  T.)  7  Civ.  Pro.  (N.  Y.) 

oat  objection.     Weiss  v.   Morrell,  (C.  81.     In  this  case  Donohue,  J.,  in  dcny- 

Pl.  Gen.  T.)  7  Misc.  (N.  Y.)  539.  ing  the  motion  without  costs,  said  that 

A    notice    of    trial    (printed    form),  he  knew  of  no  practice  to  compel  the 

served  for  a  circuit  to  be  held  on  the  taking  of  notice,  but  that  if  the  plain- 

*•  4th day  of  April  "  will  be   held  tiff  was  correct   he  could  proceed  and 

good  for  the  fourth  Monday  of  April,  bring  his  cause  on  for  trial, 

where  it  is  retained  by  the  attorney  up-  8.  Walker  v.  Chilson,  65  Hun  (N.  Y.) 

on  whom  it  is  served.     If  such  a  notice  529,  citing  White  v.  Boice,  (Supm.  Ct. 

is  considered  irregular,  it  is  the  duty  of  Gen.   T.)  i   N.  Y.  St.    Rep.   570,  and 

the  attorney  to  return  it  immediately.  Small  v,  Edrick,  5  Wend.  (N.  Y.)  137. 

Silliman  v.  Clark,  (Supm.  Ct.  Spec.  T.)  4.  Reynolds  v.  Davis,  5  Duer  (N.  Y.) 

2  How.  Pr.  (N.  Y.)  160.  611;  Wallace  v.  Syracuse,  etc.,  R.  Co.. 

Waiver  of  Failure  to  Prepay  Full  Poet-  27  N.  Y.  App.  Div.  457;  McCarthy  v. 

age.  —  The  irregularitv  that  postage  on  Hancock.  (Supm.  Ct.  Spec.  T.)  6  How. 

a  notice  of  trial  served  by  mall  was  not  Pr.   (N.   Y.)  28;   Winchell   v.   Martin, 

fully  prepaid  is  waived  if  the  party  (Supm.  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S. 

served  retains  the   notice.     Germania  (N.  Y.)  47;  Schroeder  v.   Kohlenback, 

L.  Ins.  Co.  V.  Powell,  (Supm.  Ct.  Spec.  (C.  PI.  Gen.  T.)  6  Abb.  Pr.  (N.  Y.)  66; 

T.)  29  Misc.  (N.  Y.)  424.  Roberts  v,  Delaney,  2  Wis.  382;  Buck- 

1.  Silliman  v,  Clark,  (Supm.  Ct.  Spec.  ley  v.  Lewis,  20  Wis.  490;  Cutler  v. 
T.)  2  How.   Pr.  (N.  Y.)  160:  Weiss  v,  Ainsworih,  20  Wi^.  651. 

Morrell,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  Kotioe  by  Defendant.  —  Where  there  is 

539;  New  York  Cent.  Ins.  Co.  v.  Kel-  but  one  defendant,  his  only  remedy  for 

sey,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  the  failure  of  the  plaintiff  to  being  the 

(N.  Y.)  535.  cause  to  trial  is  to  notice  it  for  trial  on 

2.  Meislahn  7/.  Hanken,  (C.  PI.  Gen.  his  partand  take  judgment  of  dismissal 
T.)  18  N.  Y.  Supp.  361;  Silliman  z/.  if  the  plaintiff  fails  to  appear  when 
Clark,  (Supm.  Ct.  Spec  T.)  2  How.  Pr.  called.  Winchell  v,  Martin.  (Supm. 
(N.  Y.)  160;  New  York  Cent.  Ins.  Co.  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.) 
V,  Kelsey,  (Supm.  Ct.  Spec.  T.)  13  47;  Schroeder  v,  Kohlenback.  (C.  PI. 
How.  Pr.  (N.  Y.)  535;  Johnston  r.  Gen.  T.)  6  Abb.  Pr.  (N.  Y.)  66. 
Bloomer,  3  Edw.  (N.  Y.)  328;  Far-  Kight  of  Either  Party  CMving  Kotioe  of 
mers'  Loan,  etc.,  Co.  v.  Reid,  3  Trial  to  Proceed.  —  The  New  York  Code 
Edw.  (N.  Y.)  414;  Weiss  v.  Mor-  [now  Code  Civ.  Pro.,  §  980]  provides 
rell,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  that  either  party  giving  notice  of  trial 
53Q.  may  proceed  with  the  cause  in  its  order 

Ketnming  on  Groand  of  Stay  of  Proceed-  upon  the  calendar,  and,  in  the  absence 
ings  by  Nonpayment  of  Costs.  —  Where  of  the  adverse  party,  take  a  dismissal 
the  plaintiff,  upon  a  notice  of  trial  be-  of  the  complaint  or  a  verdict  or  judg- 
ing returned  on  the  ground  that  his  ment,  as  the  case  may  lequire.  See 
proceeding  was  stayed  by  the  nonpay-  upon  this  point  McCarthy  v.  Han- 
ment  of  costs,  moved  that  the  defend-  cock,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
ant*s  attorney  be  compelled  to  receive  (N.  Y.)  28.  See  also  Wilson  v.  Wheeler, 
the  notice,  it  was  held  that  the  motion  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
should  be  denied;  that,  if  the  notice  of  Y.'  49. 
trial  was  properly  served,  the  proper  6.  Roberts  v,  Delaney,  9  Wis.  382. 
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party  who  has  noticed  a  cause  for  trial  can  move  it  for  trial.^ 

8or?iM  of  Votke  by  Sabttitntad  Attorney.  —  In  accordance  with  the  rule 
requiring  a  formal  order  of  the  court  in  case  of  the  substitution 
of  attorneys,*  an  attorney  substituted  without  such  formal  order 
has  no  authority  to  represent  a  party  in  the  service  of  a  notice 
of  trial.* 

b.  Time  of  Service  —  sutatory  Proviiioni.  —  The  proper  time 
for  the  service  of  a  notice  of  trial  is  usually  prescribed  by  statute,* 
and  a  party  may,  it  'seems,  serve  notice  ^t  any  time  after  the 
joinder  of  issue,  provided  the  statutory  period  intervenes  between 
such  service  and  the  beginning  of  the  term.* 

Shortening  Sutatory  Time.  —  The  court  cannot  shorten  the  time  of 
notice  of  trial  except  as  a  condition  of  granting  a  favor.* 

c.  Manner  of  Service.  —  In  the  absence  of  statutory  pro- 
vision the  usual  rules  as  to  service  of  process  and  papers  generally 
will  apply  with  regard  to  the  manner  of  serving  a  notice  of  trial.'' 

1.  Haberstich  v,  Fischer,  (Supm.  Ct.  6.  Wallace  v,  Syracuse,  etc.,  R.  Co., 
Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  82;  Walker     27  N.  Y.  App.  Div.  457- 

V.  Chilson,  65  Hun  (N.  Y.)  529;  Dart  v,  Senrioe   on  Same  Day  Sefore  AnBwer 

Soloman,  (N.  Y.  City  Ct.  Gen.  T.)  5  N.  Served.  —  Under  the  provisions  of  Code 

Y   St.  Rep.  911;  Cutler  v.  Ainsworth,  Civ.   Pro.   N.  Y.,  §  977,  enacting  that 

20  Wis.  651;  Buckley  v,  Lewis,  20  Wis.  **  at  any  time  after  the  joinder  of  issue, 
490.  And  see  McCarthy  v.  Hancock,  and  at  least  fourteen  days  before  the 
(Supm.  Ct.  Spec.  T.)  6  Howr.  Pr.  (N.  commencement  of  the  term,  either 
Y.)  28.  party  may  serve  a  notice  of  trial,"  the 

2.  See  article  Substitution  of  At-  service  by  the  plaintiff  of  a  notice  of 
TORNBYS,  vol.  20,  p.  IOI2.  trial  of  an  action  on  the  afternoon  of 

3.  Felt  V.  Nichols,  (Supm.  Ct.  Tr.  T.)  the  last  day  before  the  trial  term  upon 

21  Misc.  (N.  Y.)  404.  which  it  can  be  served  under  that  sec- 

4.  See  generally  the  codes  and  stat-  tion,  and  the  day  on  which  the  defend- 
utes  of  the  various  states.  And  for  ant's  time  to  answer  expires,  and  six 
particular  instances  of  such  provisions,  hours  before  the  answer  is  served  by 
see  Yates  v,  Mc.A.dam,  (Supm.  Cl.  Tr.  mail,  is  unauthorized.  The  rule  that 
T.)  18  Misc.  (N.  Y.)  295;  Gair  v,  the  law  does  not  regard  fractions  of 
Birmingham,  (N.  Y.  Super.  Ct.  Spec,  days  does  not  apply  to  such  a  case,  the 
T.)  20  Civ.  Pro.  (N.  Y.)  233;  Wallace  statute  no:  permitting  service  of  a  no- 
V.  Syracuse,  etc  ,  R.  Co.,  27  N.  Y.  App.  tice  of  trial  to  be  made  until  after  the 
Div.  457;  Small  v,  Edrick,  5  Wend.  (N.  joinder  of  issue.  Nor  is  the  question 
Y.)  137;  Grindal  v.  De  Lano,  (N.  Y.  affected  by  Rule  24  of  the  General 
City  Ct.  Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  Rules  of  Practice,  providing  that 
224;  Jenks  V.  Payne,  15  Johns.  (N.  where  an  extension  of  time  to  answer 
Y.)  399;  Pitcher  v.  Clark,  2  Wend,  is  given  the  date  of  the  issue  shall  be 
(N.  Y.)  631;  Oswald  v.  Moran,(N.  Dak.  as  of  the  time  when  the  answer  would 
1900)82  N.  W.  Rep,  741;  Rosenbach  ».  have  been  served  had  no  extension 
Dreyfuss,  2  Fed.  Rep.  23.  been   granted.     Wallace   v.   Syracuse, 

la  the    Federal    Courts   the   Pracrice  etc.,  R.  Co.,  27  N.  Y.  App.  Div.  457. 

Conformity  Act  requires  the  same  no-  6.  Grindal  v.   De  Lano,  (N.  Y.  Ciiy 

tice   a?   prevails    in    the   state   courts.  Ct.  Gen.  T.)  21  Civ.   Pro.  (N.  Y.)  224 

Rosenb  ich  v.  Dreyfuss,  2  Fed.  Rep.  23.  See  also  Honeywell  %>.  Shaffer,  (N.  Y 

Time  of  Service  by  Mail.  -  In   New  City  Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.) 

York  it   is  provided   that  a  notice  of  336. 

trial,  if  served  by  mail,  must  be  mailed  7.  See  article  Service  of   Process 

sixteen  days  before  the   day  of  trial,  and  Papers,  vol.  19,  p.  567. 

including   the   day  of  service.     Code  Service  by  Mail. —  In   New    York  a 

Civ.  Pro.  N.  Y.,  §  798;  Walker  ».  Chil-  notice  of  trial  may  be  served  by  mail 

son,  65  H  un  (N.  Y.)  529.  sixteen  days  before  the  day  of  trial. 

967  Volume  XXI. 


Calling  Cue  for  Trial. 


TRIAL. 


Galling  Case  for  TrlaL 


T.  Calliko  Case  fob  Tbial.  —  Calling  a  case  for  trial  is  an 
announcement  or  declaration  by  the  court  that  it  has  been 
reached  in  its  order  and  that  a  judicial  examination  of  the  issues 
upon  which  the  decision  of  the  case  depends  is  about  to  begin.  • 
When  the  case  is  called  it  is  usual  for  the  parties  to  announce 
themselves  as  ready  or  not  ready  for  trial.*  In  criminal  trials  the 
state  should  first  answer  ready  for  trial  before  it  is  proper  to 
require  the  defendant  to  answer.* 


including  the  day  of  service,  and  it  is 
not  necessary  that  twice  fourteen  days 
should  elapse.  Code  Civ.  Pro.  N.  Y., 
§  79S:  Germania  L.  Ins.  Co.  v.  Powell, 
(Snpm.  Ct.  Spec.  T.)  29  Misc.  (N.Y.)424. 

Insoffioient  Service  of  Kotioe  by  Mail. 
—  The  attorney  for  the  plaintiff  had 
stated  his  address,  upon  the  summons 
and  complaint  in  an  action,  as  iqg 
Pearl  street,  BufTalo,  N.  Y.  The  de- 
fendant's attorney,  who  resided  in  the 
same  city,  served  a  notice  of  trial  upon 
him  by  mail,  addressed  to  the  plaintiff's 
attorney,  by  name,  at  **  No.  —  Pearl 
street.  Buffalo,  N.  Y."  It  was  held 
that  the  service  was  not  good  under 
Code  Civ.  Pro.  N.  Y.,  §  797,  subdiv.  i; 
that  while  such  a  service  may  be 
made  by  mail,  the  party  who  adopts  it 
mast  comply  strictly  with  the  statute, 
and  must  give  the  precise  address 
which  appears  upon  the  papers  served; 
that  where  judgment  has  been  taken 
against  the  plaintiff  at  a  term  of  the 
court  for  which  the  cau'se  has  been 
thus  noticed,  and  theie  is  no  proof  of 
the  actual  receipt  of  the  notice  of  trial 
by  the  plaintiff's  attorney,  he  has  an 
absolute  right  to  have  the  default 
opened  without  the  imposition  of  any 
condition.  Seifert  v.  Caverly,  63,  Hun 
(N.  Y.)  604. 

1.  Moore  v.  Sargent,  112  Ind.  484. 

In  Wisconsin  it  is  htld  that  an  action 
is  not  to  be  deemed  *'  called  for  trial  " 
when  it  is  merely  called  at  the  opening 
of  court  on  the  first  dav  of  the  term  for 
the  purpose  of  ascertaining  in  a  gen- 
eral way  what  cases  are  for  trial  at  the 
term;  and  a  party  does  not  waive  a 
jury  trial  by  a  failure  to  demand  it  at 
that  time.     State  v.  Clark,  67  Wis.  229. 

Distinction  Between  Setting  for  Trial 
and  Calling  for  Trial.  —  *'  Setting  a  case 
for  trial  is  an  entry  or  order  made  in 
the  cause  by  the  court,  either  of  its 
own  motion,  in  regulating  its  business 
in  compliance  with  the  statute  or  the 
rules  oif  court  made  conformably  there- 
with, or  by  agreement  of  parties,  by 
which  a  day  certain  is  fixed,  on  or  after 


which  the  case  may  be  called  for  final 
disposition  or  trial.  Calling  a  case  for 
trial  is  an  announcement  or  declara- 
tion by  the  court  that  the  cause  has 
been  reached  in  its  order  and  that  the 
judicial  examination  of  the  issues  of 
law  or  fact  upon  which  the  decision  of 
the  cause  depends  is  about  to  begin/' 
Moore  v.  Sargent.  T12  Ind.  484. 

2.  Announcement  of  Readiness  for  Trial. 
—  In  Texas  it  is  held  that  parlies  can- 
not be  required  to  announce  themselves 
ready  for  trial  upon  the  facts  before 
the  issues  of  law  have  been  disposed 
of,  in  any  sense  which  will  preclude 
the  right  to  amend  after  the  judgment 
of  the  court  upon  the  issues  of  law; 
and  an  announcement  of  readiness  for 
trial  made  before  the  issues  of  law 
have  been  disposed  of  is  made  subject 
to  the  right  to  amend  after  the  judg- 
ment of  the  court  upon  the  issues  of 
law.     De  Witt  i'.  Jones.  17  Tex.  620. 

Withdrawal  of  Announcement.  —  An 
application  by  a  party  pending  the 
trial  to  withdraw  his  announcement  of 
readiness  for  trial  and  to  postpone  or 
continue  the  case  is  addressed  to  the 
discretion  of  the  court;  and  a  refusal 
to  grant  such  application  will  not 
be  revised  unless  clearly  erroneous. 
Dempsey  v.  Taylor,  4  Tex.  Civ.  App. 
126. 

It  is  not  error  to  permit  a  party  to 
withdraw  his  announcement  of  readi- 
ness for  trial  for  the  purpose  of  except- 
ing to  the  pleadings  of  the  other  side. 
Cooper  V,  Singleton,  iq  Tex.  260. 

3.  State  V,  Emerson,  90  Mo.  236. 
For  the  provisions  upon  this  subject 
see  the  statutes  of  the  various  states. 

Where  the  State  Has  Asked  for  a  Con- 
tinuance in  a  criminal  case,  it  has  been 
held  that  the  defendant  should  not  be 
required  to  answer  whether  he  is  or 
is  not  ready  for  trial  until  such  appli- 
cation for  continuance  is  disposed  of. 
State  V.  Emerson,  90  Mo.  236. 

Beqidring  Both  Principal  and  Aooeuory 
to  Answer.  —  On  the  calling  of  an  in- 
dictment against    a  principal  and  an 
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VL  PUBLIOITT  OF  TbiAL  —  In  General.  —  It  is  provided  by  the 
Constitution  of  the  United  States  that  an  offender  against  the 
United  States  is  entitled  to  a  public  trial.*  This  provision  as  to 
the  right  of  the  accused  to  a  public  trial  is  also  usually  guaran- 
teed by  the  statutes  of  the  various  states.' 

Constrnotion  of  FroYiiion  Guaranteeing  Public  Trial.  —  In  construing  this 
provision  the  courts  are  not  entirely  harmonious  as  to  what  is 
essential  to  constitute  a  public  trial.  Thus,  according  to  some 
decisions  the  question  as  to  who  may  be  properly  excluded  from 
the  court  room  is  virtually  left  to  the  discretion  of  the  judge.* 
while  other  decisions  construe  the  provision  more  strictly,  and 
would  seem  to  hold  that  a  trial  must  be  public  in  the  ordinary 
acceptation  of  the  term  to  the  extent  that  it  may  freely  be 
attended  by  any  citizens  wishing  to  do  so,*  with  due  regard  to 


accessory,  the  court  may  require  both 
to  answer  ready  or  not  ready  for  trial ; 
and  if  they  answer,  and  the  principal 
be  put  on  trial,  it  is  not  error  to  put  the 
accessory  on  his  trial  at  the  same  term 
of  the  court  after  the  conviction  of  the 
principal,  without  any  new  require- 
ment to  announce,  unless  it  appears 
that  some  cause  for  a  continuance  has 
arisen  since  the  first  calling  of  the 
case.     Loyd  v.  State,  45  Ga.  57. 

1.  Const.  U.  S.,  6th  Amendment. 

2.  People  t/.  Swafford,  65  Cal.  223; 
People  V.  Kerrigan,  73  Cal.  222;  Bene- 
diet  V,  People,  23  Colo.  126;  Myers  v. 
Stale,  97  Ga.  76;  Stone  v.  People,  3  III. 
326;  Slate  V.  McCool,  34  Kan.  617: 
People  V.  Murray,  8q  Mich.  276;  State 
V,  Brooks,  92  Mo.  542;  People  v.  Hall, 
51  N.  V.  App.  Div.  57;  Grimmett 
V,  State,  22  Tex.  App.  36;  Kugadi  v. 
State,  38  Tex.  Crim.  681;  U.  S  v. 
Buck,  4  Phila.  (Pa.)  161,  17  Leg.  Int. 
(Pa.)  181.  24  Fed.  Cas.  No.  14,680. 
And  see  generally  the  constitutions  and 
statutes  of  the  various  states. 

Fresamption  of  Fxtgndice.  —:  Where  the 


As  to  the  Sight  of  the  Coort  to  Exclude 
Persons  Not  Directly  Interested  in  certain 
proceedings,  see  People  v.  Hall,  51  N. 
Y.  App.  Div.  57. 

Closing  Doors  of  Court  Boom  (o  Prevent 
Confoaion.  —  The  Constitution  of  Illinois 
has  guaranteed  a  public  as  well  as  an 
impartial  trial  to  persons  accused;  and 
the  closing  of  the  doors  of  a  court 
room  to  prevent  confusion  arising  from 
noise  and  disturbance,  when  ingress  and 
egress  are  not  prevented,  or  for  a  tem- 
porary purpose,  where  existing  circum- 
stances eminently  require  it  to  be 
done,  but  not  for  the  purpose  of  ex- 
cluding any  one  connected  with  the 
trial,  does  not  render  the  trial  private, 
and  is  not  ground  for  objection.  Stone 
V.  People.  3  Hi.  32O. 

Excluding  Jurors  Kot  Impaneled.  —  An 
order  excluding  from  the  court  room 
such  of  the  jurors  summoned  for  the 
term  as  are  not  impaneled  to  try  ihe 
case  is  not  a  deprivation  of  the  right  to 
a  public  trial.  People  v.  Sprague,  53 
Cal.  491. 

Presumption  in  Case  of  Order  Excluding 


constitutional  right  of  a  public  trial  is    Pnblic  from  Court  Boom. —  In  the   ab- 
denied  to  a  defendant  he  is  presumed  to    sence  of  a  showing  to  the  contrary,  it 


be    prejudiced.     People    v.    Hartman, 
103  Cal.  242. 

3.  Word  "  Pnblic ''  Used  in  Opposition 
to  **  Secret."  —  The  consiil  uiional  pro- 
irision  which  guarantees  to  every  per- 
son accused  of  a  crime  the  right  to  a 


will  be  assumed  that  an  order  exclud- 
ing from  the  court  room,  during  the 
progress  of  the  trial  in  a  criminal  case, 
all  persons  except  members  of  the  bar, 
officers  of  court,  students  at  law,  and 
witnesses  in  the  case  was  made  at  the 


public  trial  is  not  violated  by  an  order    request  or  with  the  consent  of  the  ac- 


of  court  excluding  all  persons  from  the 
court  room  except  the  judge,  jurors, 
witnesses,  and  persons  connected  with 
the  case,  during  the  trial  of  a  criminal 
charge.  The  word  '*  public  "  in  that 
clause  of  the  constitution  is  used  in 
opposition  to  *'  secret."  People  v. 
Swafford,  65  Cal.  223. 


cused.  Benedict  v.  People,  23  Colo. 
126,  citing  People  v,  Sw afford.  65  Cal. 
223;  People  V.  Kerrigan,  73  Cal.  222; 
Slate  V.  Brooks,  92  Mo.  542,  and  Grim- 
mett 7/.  State,  22  Tex.  App.  36. 

4.  People  V.  Hartman,  103  Cal.  242, 
in  which  ca?e  the  court  said:  '*  In  the 
case  of  People  v,  Swafford,  65  Cal.  223, 
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the  size  of  the  court  room,  the  conveniences  of  the  court,  and 
the    right    to   exclude   objectionable   characters  and  youth   of 
tender  years,  and  to  do  other  things  which  may  facilitate  the 
proper  conduct  of  the  trial.* 
Vn.  Fbesekce  of  Fabtieb  at  Ibial  —  1.  In  Civil  Caaes.  —  It  is 

the  court  excluded  all  persons  except  progress  of  the  trial  by  renderiag  it 

the   witnesses  and  persons  connected  difficult  for  the  jurors  to  enter  or  leave 

with  the  case,  and  this  aclion  was  sus-  the    box,   or   by   preventing   the    free 

tained      It  is  there  said  that  it  does  not  movement  of  counsel  and  witnesses; 

appear  that  the  accused  objected  to  the  moreover,  the  jurors  should  not  be  in 

order  of  exclusion,  and  non  constat  but  such  close  touch  and  constant  contact 

that  such  order  was  made  at  his  ex-  with  the  audience  as  that  remarks  of 

press  request.     Whatever  may  be  the  bystanders  as  to  the  guilt  or  innocence 

legal  soundness  of  the  court's  conclu-  of  the  accused,  or  other  indications  of 

sion  drawn   from  such  a  condition  of  public  feeling  for  or  against  him,  may 

the  record,   we  think  the  compass  of  reach  their  eais  or  come  under  their 

the  order  of  exclusion  too  wide,  and  observation.     The  bar  at  least  should 

its    limitations    as    to    those    allowed  at  all  times  be  kept  sufficiently  open 

to  be  present  at  the  trial  entirely  too  and  clear  for  the  prompt  and  orderly 

restrictive."  dispatch  of  the  business  of  the  court. 

Excluding  All  but  Defendant  and  Officen  Myers  v.  State,  97  Ga.  76. 
of  Coort -^  Error.  —  A  defendant  ac-  Eight  to  Exclude  After  Beats  in  Court 
cused  of  crime  has  a  constitutional  Boom  Filled.  —  The  right  of  a  defend- 
right  to  a  public  trial,  and  an  order  ant  in  a  criminal  case  to  a  public  trial 
made  against  the  objection  of  the  de-  is  not  violated  where,  after  admitting 
fendant  excluding  from  the  court  room,  the  public  until  the  seats  in  the  court 
during  the  trial  of  the  case,  all  persons  room  are  filled,  others  seeking  admis- 
except  the  officers  of  the  court  and  the  sion  are  excluded.  State  z/.  Brooks, 
defendant  is  prejudicial  error  which  is  92  Mo.  542. 

ground  for  a  new  trial.    The  fact  that  Excluding  Crowd  to  Make  Boom  for 

the  officers  of  the  court  are  allowed  t(»  WitneiseB.  —  On    a    trial   for   murder, 

be  present  in  no  way  makes  the  trial  where  the  court  room  was  barely  suffi- 

public.     People  v.  Hartman,  103  Cal.  cient  for  the  witnesses  and  two  venires 

242.  that  were  present,  it  was  held  not  to  be 

Order  that  "Beepeetable  Citisens"Be  error  for  the  court  to  have  all  othei 

Admitted.  —  An  order  by  the  court  in  a  persons  excluded   to   make   room  for 

criminal  case   directing  an   officer  to  such  witnesses  and  venires.     Kugadt 

stand   at  the   door  of  the  court  room  v.  State,  38  Tex.  Crim.  681. 

'*  and  see  that  the  room  is  not  over-  Power  to  Expel  Boieterons  Persons  and 

crowded,    but     that     all     respectable  to   Protect  Witness.  —  The  right  of  aa 

citizens    be    admitted    and    have    an  accused    to    a    public-  trial  does   nor 

opportunity  to  get  in  when  they  shall  ap-  abridge  the  power  of  the  trial  court  in 

ply,"  violates  the  right  of  the  respond-  certain  emergencies,   as  when    neces- 

ent  to  a  public  trial  guaranteed  to  him  sary  to  support  public  morals,  to  expel 

by  the  Constitution  of  Michigan,  art.  6,  a  boisterous  and  insubordinate  audi- 

§  28,  and  is  also  in  violation  of  How.  ence  and    protect    an   intimidated   or 

Stat.    Mich.,   g   7244,    which   provides  embarrassed  witness,  and  to  clear  the 

that  **  the  sittings  of  every  court  within  court    room    temporarily    of    all    but 

this  state  shall  be  public,  and  every  a  reasonable  and  respectable  number 

citizen  mayr  freely  attend  the  same."  of    the    public.     Grammett    v.    State, 

People  V.  Murray,  89  Mich.  276.  22  Tex.  App.  36.     See   also  People  v. 

1.  People  V.  Hartman.  103  Cal.  242.  Hanman,  103  Cal.  242. 

Bight  to  Prevent  Overcrowding  Gout  Excluding  Women.  —  It  is  not  error  or 

Boom. —  While    every  person   accused  impropriety   in    the   court  to   request 

of  crime  is  entitled  to  a  public  trial,  it  women   in   attendance   at  the  trial  to 

is  not  necessary  to  its  legality  that  a  withdraw  from   the  court  room   when 

great  multitude  should  be  in  attend-  counsel  for  the  state  are  about  to  com- 

ance,  and  the  presiding  judge  should  ment  upon  testimony  of  a  vulgar  and 

not  permit  the  bar  or  court  room  to  be-  indecent  character  given  in  a  criminal 

come  so   crowded  as  to  impede   the  case.    State  v,  McCool,  34  Kan.  617. 
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the  right  of  parties  to  a  civil  case  to  be  present  during  the  trial 
thereof,  and  this  right  cannot  be  taken  away  even  where  such 
party  is  one  of  the  witnesses  and  the  latter  are  excluded  from 
the  court  room  under  the  rule.*  Indeed,  it  is  the  duty  of  parties 
or  their  counsel  to  be  present  while  the  court  is  open  until  the 
trial  is  concluded.^ 

2.  In  Criminal  Caaes  —  a.  Constitutional  Right  of  Accused. 
—  One  accused  of  a  felony  has  the  right  to  be,  and  must  be, 
present  during  the  whole  trial.* 

b.  Presence  of  Accused  to  Appear  from  Record  — 
In  een«na.  —  As  a  general  rule  the  presence  of  the  accused 
during  a  trial  for  felony  should  appear  from  the  record,^  and 

\,  ^^infra^^^^.c, Putting  Witnesses  \,  Alabama,  —  Waller    v.    State,    40 

under  Rule^  Ala.  325. 

Party     Intimidating      Witnaii.  —  In  Arkansas,  —  Brown  v.  State,  24  Ark. 

Crovre  v.    Peters,   63  Mo.  429,  it  was  620;   Sweeden  v.  State,    19  Ark.   209; 

held  to  be  error  to  compel  one  of  the  Sneed   v.   State,   5  Ark.   431;  Cole  v, 

parties  to  a  suit  on  trial  to  leave  the  State,  10  Ark.  318. 

court  room  on  the  ground  that  a  wit-  Flotida,  —  Brown    v.  State,   29   Fla. 

ness  was  intimidated  by  his  looks  and  543;  Irvin  v.  State,  19  Fla.  872. 

gestures.  Illinois,  —  Fielden  v.  People,  128  111. 

9.  Rizzoli  V,  Kelley,  68  N.  H.  3.  595;  Schirmer  v.  People,  33  111.  276. 

Imtrnetions  in  Abtenoe    of  Party.  ~  /^w/i.  —  State  v.  Stiefle,  13  Iowa  603. 

One  wlio  is  absent  cannot  complain  if  Louisiana,  —  State  v.  Smith,  31  La. 

the  jury  is  instructed  in  his  absence.  Ann.  406;   State  v.  Christian,  30  La. 

Rizzoli  V,  Kelley,  68  N.  H.  3.  Ann.  367;  State  t/.  Coleman,  27  La.  Ann. 

8.  For  a  full  treatment  of  this  and  691;  State  v.  Davenport,  33  La.  Ann. 

other  constitutional  rights  of   the  ac-  231*.  State  z^.  Johnson,  35  La.  Ann.  208. 

cused  see  the  title  Constitutional  Law^  6  Missouri.  —  State  v,   Jones,  6z    Mo. 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  232;    State  v.   Buckner,   25   Mo.   167; 

i^i  et  seq.  State  v.   Cross,    27   Mo.  332;  State  v. 

Sight  of  IMondant  to  Have  Oonnsal  Schoenwald,    31     Mo.    147;    State    v. 

Present.  —  When  the  jurors,  on  the  trial  Braunschweig,     36     Mo.     397;    State 

of  a  criminal  case,  have  retired  to  con-  v.  Matthews,  20  Mo.  55;  State  v.  Dooly, 

sider  of  the   verdict,   and   have  been  64  Mo.  146;  State  v.  Able,  65  Mo.  37; 

called   back   by  the  court  to  be    re-  State  v.  Ott,  49  Mo.  326;  State  v,  Allen, 

charged,  it  is  the  right  of  the  defend-  64  Mo.  67. 

ant  to  have  his  counsel  present,  and  he  Nebraska,  —  Burley  v.  State,  i  Neb, 

does  not  lose  this  privilege  unless  bv  385;  Dodge  v.  People,  4  Neb.  220. 

a  clear   and   distinct   waiver  thereof.  New  Jersey,  —  West  v.  State,  22  N. 

Martin  v.  State,  51  Ga.  567.  J.  L.  212. 

Absenoe  of  Counsel  for  Defendant  When  New    York,  —  People  v,   Charles,  i 

y ordiet  BooeiYod.  —  Both  counsel  for  the  Edm.  Sel.  Cas.  (N.  Y.>  264. 

defendant  in  a  criminal  case  were  vol-  North  Carolina  —  State  v,  Craton,  6 

untarily  absent  when  the  jury  returned  Ired.  L.  (N.  Car.)  164. 

a  verdict,  but  the  prisoner  himself  was  Pennsylvania,  —  Dunn  v.  Com.,  6  Pa. 

present;  and  the  presiding  jud^e  had  St.  384;  Dougherty  v.  Com.,  69  Pa.  St. 

the    jury    called   and   the   verdict   re-  286;  Hamilton  v.  Com.,  16  Pa.  St.  129; 

ceived.     Just  as  this  was  done  one  of  Prine  v.  Com.,  18  Pa.  St.  103. 

the  counsel  came  in,  and  his  attention  Virginia,  —  Sperry  v.  Com.,  9  Leigh 

was  called  to  the  proceedings  by  the  (Va.)  623;  Lawrence  w.  Com.,  30  Gratt. 

court;  the  other  counsel  came  in  before  (Va.)  845;  Hooker  v.  Com.,  13  Gratt. 

the  jurors  dispersed,  and  neither  made  (Va.)  763. 

any   objection  to  the  reception  of  the  West  Virginia,  —  Younger  v.  State, 

verdict.     It  was  held  that  there  was  no  2  W.  Va.  579. 

ground  for  new  trial.    Lassiter  v.  State,  Wisconsin,  —  French    v.    State,    85 

67  Ga.  739.  Wis.  400. 
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such  presence  cannot  be  presumed.* 

Kecessity  for  Affirmative  Showing  of  Presenoe  in  Record.  —  In  numerous 
cases  it  has  been  held  that  the  record  must  affirmatively  show 
that  the  accused  was  present  during  his  trial '  and  that  a  failure 
of  the  record  thus  affirmatively  to  show  the  personal  presence  of 
the  defendant  during  the  tiial  will  work  the  reversal  of  a  judg- 
ment of  conviction.* 

Inference  from  Record  that  Prisoner  Was  Present.  —  In  other  cases,  how- 
ever, it  is  held  that  while  it  is  best  always  to  have  the  record  in 
prosecutions  for  felony  show  directly  and  affirmatively  that  the 
accused  was  personally  present  at  each  and  every  stage  of  the 
trial,  it  will  be  sufficient  if  it  appears  therefrom  by  necessary  and 
reasonable  implication  that  he  was  present,^  though  this  fact  is 


1.  Harris  v.  People,  130  111.  457: 
State  V.  Christian,  30  La.  Ann.  367; 
Dougherty  v.  Com.,  69  Pa.  St.  286: 
Younger  v.  Stale,  2  W.  Va.  579.  And 
see  I  he  cases  in  the  preceding  note. 

Record  Alone  Can  Be  Looked  To.  —  A 
person  indicted  for  felony  must  be  per- 
sonally present  during  the  trial  there- 
for, and  the  record  can  alone  be  looked 
to  for  the  evidence  to  prove  such 
presence  at  every  stage  of  the  trial. 
Younger  v.  State,  2  W.  Va.  579. 

2.  Alabama.  —  Waller  «/.  State,  40 
Ala.  325. 

Arkansas.  —  Brown  v.  State,  24  Ark. 
620:  Baker  v.  State,  39  Ark.  180;  Cole 
V.  State,  10  Ark.  318;  Sweeden  v.  Slate, 
19  Ark.  209;  Sneed  v.  State,  5  Ark.  431. 

Illinois.  —  Harris  v.  People,  130  111. 
457;  Fitlden  v.  People,  128  III.  595. 

Louisiana. — State  v.  Christian,  30 
La.  Aon.  367. 

Missouri.  —  State   v.   Jones,   61  Mo. 


the  jurors,"  etc.,  sufficiently  shows  the 
presence  ot  the  defendant.  State  v. 
Schoenwald,  31  Mo.  147. 

8.  Slate  V.  Jones,  61  Mo.  232;  State 
V.  Dooly,  64  Mo.  146;  Stale  v.  Allen,  64 
Mo.  67;  Slate  v.  Able,  65  Mo.  37;  State 
V.  Buckner,  25  Mo.  167;  State  v.  Cross. 
27  Mo.  332:  Stale  v.  Schoenwald,  31 
Mo.  147;  Slate  v.  Braunschweig,  36 
^^'  397;  State  V.  Matthews,  20  Mo.  55. 

A  nunc  pro  tunc  order  in  a  criminal 
case  after  trial  showing  ihat  the  accused 
was  arraigned  before  trial  cannot  be 
made  in  the  absence  of  the  prisoner  and 
the  record  must  affirmatively  show  his 
presence.  Otherwise  the  case  will  be 
treated  in  the  Supreme  Court  as  if  he 
was  tried  without  plea,  and  will  be  re- 
versed.    Baker  v.  Slate,  39  Ark.  180. 

Presenoe  of  Accused  when  Verdict  De- 
livered.—Where  it  does  not  appear  from 
the  record  that  the  accused  was  present 
when  the  verdict  was  delivered,  a  new 


232;  Stale  V.  Dooly,  64  Mo.  146;  Slate    trial  will  be  granted.     Cole  v.  State,  10 
V.  Buckner,  25  Mo.  167;  Slate  v.  Able,     Ark.  318. 


65  Mo.  37. 

In  all  criminal  cases  requiring  any 
punishment  higher  than  a  tine,  whether 
in  treason,  felony,  or  misdemeanor, 
the  defendant  must  be  personally 
present  in  court  throughout  ihe  trial 
and  at  the  time  when  sentence  is  pro- 
nounced, and  th:s  must  affirmatively 
appear  by  the  record.  A  failure  in  this 
respect  will  not  be  aided  by  those  pre- 
sumptions which  ordinarily  obtain  in 
support  of  judgments  of  courts  of  gen- 


4.  Florida,  —  Brown  v.  State,  29  Fla. 
543;  Irvin  V.  State,  19  Fla.  872;  Lovett 
V,.  State,  29  Fla.  356;  Palmquist  v. 
Slate,  30  Fla.  73. 

Illinois.  —  Schirmer  v.  People,  33  111. 
276. 

Iowa.  —  State  v.  Stiefle,  13  Iowa  603. 

Nebraska,  —  Dodge  v.  People,  4  Neb. 
220. 

Neiv  Jersey.  —  West  v.  Stale,  22  N.  J. 
L   212. 

North  Carolina.  —Slate  v.  Craton,  6 


eral  jurisdiction.    Harris  v.  People,  130  Ired.  L.  (N.  Car.>  164. 

III.  457.  Vir^rinia.  —  Lawrence    v.   Com.,   30 

Entry  on  Becord  Held  Sufficient  to  Show  Gratt  (Va.)  845. 
Presence  of  Defendant.  —  An  entry  of  ihe         United  States.  —  Peters  v.   U.  S.,  (C. 

proceedings  on  the  second  day  of  the  C.  A.)  94  Fed.  Rep.  127. 
trial   in  the  form:  "  Mow  again  come        Fresamption  from  Pretence  at  AnrnigB- 

as  well  the  parlies  as  aforesaid,  as  also  ment.  —  Wheie    from    the    record    no 
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not  formally  stated.* 

Vm  Statexekt  bt  Accused  to  Jitbt.  —  At  common  law  a  per- 
son on  trial  for  a  criminal  offense  is  not  a  competent  witness  in 
his  own  behalf.  In  England  and  in  nearly  all  the  United  States, 
however,  the  common-law  rule  has  been  abolished,  and  the 
accused  may  testify  for  himself  as  any  other  witness.*  When 
the  accused  had  not  the  right  to  testify  as  a  witness  in  his  own 
behalf,  the  statutes  generally  gave  to  him  the  right  to  make  a 
statement  (usually  unsworn)  to  the  jury  of  the  facts  of  the  case 
from  his  point  of  view,  and  he  was  not  subject  to  cross-examina- 
tion on  such  statement.' 

interval  appears  between  the  arraign-  the  trial."     Quoted  in  Peters  v,  U.  S., 

ment,  trial,  verdict,  and  judgment  in  (C.  C.  A.)  94  Fed.  Rep.  127. 

a  criminal  case,  it  will  be  presumed,  In  State  v,   Lewis,  69  Mo.  92,  the 

from  the  fact  thai,  the  arraignment  in-  court  said:  *'  It  is  also  alleged  that  the 

volves   the   personal    presence  of   the  record  does  not  show  affirmatively  that 

accused,  that  he   remained   in   court  the  defendant  was   present  when   the 

the  whole  time,  including  the  moment  verdict  was  rendered.     It  does  show 

when  sentence  was  passed  by  the  court,  that  he  was  present  at  the  opening  of 

Schirmer  v.  People,  33  HI.   276.     See  the  court  on  ihe  day  the  verdict  was 

also  West  v.  State,  22  N.  J.  L.  212.  rendered.     It    never  was  decided   by 

Baeital  in  Correoted  Jndgment  ai   to  this  court  that  the  record  must  affirm- 

Fresence  of  Defendant.  —  When  a  judg-  arively    show    that  ths    defendant  is 

ment  in  a  criminal  case  is  coirected,  a  present  at  every  hour  of  the  day,  or  at 

recital  in  the  corrected  judgment  that  every  step  of  the  proceeding  on  that 

the  defendant  was  present  in  person  day.     It  is  sufficient  that  he  was  present 

and  by  counsel  is  proof  of  such  presence  when  the  court  met,  and  his  absence 

when  there  is  nothing  to  controvert  its  will   not    be    presumed."      Quoted   in 

truth.     People  v.  Rozelle,  78  Cal.  84.  Peters  v,  U.  S.  (C.  C.  A.)  94  Fed.  Rep. 

Beeord  Ininffioient  to  Infer  Preeenoe.  —  127. 

Where  the  record  proper  of  a  trial  for  1.  Lawrence  v.  Com.,  30  Gratt.  (Va.) 

murder  does  not  show  an  arraignment  845. 

of  the  prisoner,  or  otherwise  show  his  Presumption  where  Becovd  Fails  to 
personal  presence  in  court  prior  to  his  Show  Presence  of  Aoensed.  —  A  defendant 
being  sentenced,  but  shows  that  at  the  convicted  of  murder  in  the  first  degree 
trial  he  came  **  by  his  attorneys,"  and  is  entitled  to  be  present  when  the  order 
then  shows  that  at  the  time  of  being  for  his  execution  is  made;  but  unless 
sentenced  he  came  again  in  his  own  the  contrary  appears  from  the  record  it 
proper  person  and  attended  by  his  will  be  presumed  that  he  was  present, 
counsel,  it  is  not  sufficient  evidence  of,  People  v.  Sing  Lum,  61  Cal.  538. 
and  will  not  support,  a  conviction  of  2.  In  G^rgia  and  Florida  the  common- 
murder;  and  the  deficiency  is  not  sup-  law  rule  still  prevails  and  the  accused 
plied  or  the  defect  cured  by  a  bill  of  is  limited  to  his  right  to  make  a  state- 
exceptions  showing  that  he  was  present  ment.  See  3  Code  Ga.,  §  loio;  Rev. 
at  the  trial  in  person  and  by  attorney.  Stat.  Fla.,  g  2908. 
Lovett  V.  State,  29  Fla.  356.  In  Wyoming  the  defendant  may  elect 

Presumption  that  Presenoe  Is  Gontinn-  whether  to  go  on  the  stand  as  a  witness 

ons. —  In  Palmquist  z/.  State,  30  Fla.  73,  or  to  make  an  unsworn  statement  to 

the  court  said:  *'  It  is  not  indispensable  the  jury.     Rev.  Stat.  Wyo.,  §  3288. 

that  the  record  should  show,  by  a  direct  8.  The  learning  with  regard  to  these 

affirmative  recital,  the  personal  pres-  statements  to  the  jury  is  so  largely 

ence  of  the  accused  at  each  and  every  obsolete  that  it  will  suffice  merely  to 

step  taken  in  the  trial,  although  such  cite  the  cases  discussing  the  procedure 

presence  is  necessary.     This  fact  will  thereon. 

sufficiently  appear  if  the  record  affirm  a-  Alabama,  —  Williams  v.  State,  74  Ala. 

tively  shows,  either  expressly   or  by  18;  Whizenant  v.  State,  71   Ala.  383; 

reasonable  intendment  or  in  substance,  Beasley  v.  State,  71  Ala.  328;  Chappell 

that  he  was  present  in  person  during  v.   State,   71  Ala.   322;    Blackburn  tr. 
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IX.  Bights  AKD  DtTTIEB  of  AtTOBHETB  —  Bights  ud  ObUgations  M 

Offioon  of  Court.  —  An  attorney  at  law  is  an  officer  of  the  court,* 
and  as  such  is  under  special  obligation  to  be  considerate  and 
respectful  in  his  conduct  and  communications  to  the  court  or 
judge.*  He  is  also  as  such  officer  entitled  to  such  treatment 
from  the  trial  judge  that  the  interests  of  his  client  will  not  be 
prejudiced.* 


State,  71  Ala.  319;  Slate  v.  McCaU,  4 
Ala.  643. 

Arkansas,  —  Williams  v.  State,  (Ark. 
1891)  16  S.  W.  Rep.  816. 

Florida,  —  Newberry  v.  State,  26  Fla. 
334;  Bond  t',  State,  21  Fla.  738;  An- 
drews V,  Slate,  21  Fla.  598;  Higf^in- 
botham  v.  State,  19  Fla.  557;  Miller  v. 
State,  15  Fla.  577;  Barber  v.  State,  13 
Fla.  681. 

Georgia,  —  Smalls  v.  State,  105  Ga. 
669;  Williams  v.  State,  105  Ga.  489; 
King  V.  State,  99  Ga.  52;  Boston  v. 
State,  94  Ga.  590:  McTyier  v.  State,  91 
Ga.  254;  Vaughn  v.  State,  88  Ga.  731; 
Murray  v.  Slate,  85  Ga.  378;  Robinson 


See  generally  on  this  subject  title 
Attorney  and  Client^  3  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  278. 

9.  Matter  of  Pryor,  18  Kan.  72. 

Insolting  Conduct  to  WitnoH  and  Court. 
—  In  Goldstein  v.  State,  (Tex.  Crim. 
1893)  23  S.  W.  Rep.  686,  which  was  a 
trial  for  larceny,  the  coart  imposed  a 
fine  on  one  of  the  defendant's  attorneys 
for  conduct  grossly  insulting  to  the 
court  and  to  a  witness,  and  refused 
leaire  to  proceed  until  such  fine  should 
be  paid;  and  the  other  counsel  finished 
the  argument  for  the  defense.  It  was 
held  that  he  had  only  himself  to  blame 
and   that   there   was   no  error  in   the 


V.  State,  82  Ga.  535;  Doyle  v.  Slate,  77  court*s  conduct.     And  see  in  general 

Ga.  513;  Hanvey  v.  State,  68  Ga.  612;  title  Contempt,  7  Am.  and  Eng.  Encyc. 

Coxwell  V,  Stale,  66  Ga.  309;  Day  v,  of  Law  (2d  ed.)  44. 

State,  63  Ga.  667;  Pease  v.  State,  63  8.  A  failure  to  accord  such  treatment 

Ga.  631;  Brown  v.  State,  60  Ga.  210;  to  him,   as,  for  instance,  where    the 

Bird  V.  Stale,  50  Ga.  585;  Holsenbake  court  makes  remarks  which  are  calcu- 

V.  State,  45  Ga.  43.  lated  to  disparage  the  attorney  io  the 

Michigan.  —  Palmer    v.    People,    43  eyes  of  the  jury,  has  been  held  to  be 

Mich.  414;  People  v,  Arnold,  40  Mich,  ground   for   reversal    ot    a  judgment 


710;  People  7'.  Morrigan,  29  Mich.  4; 
Burden  v.  People,  26  Mich.  162;  Gale 
V,  People;  26  Mich.  157;  People  v, 
Jones,  24  Mich.  215,  De  Foe  v.  People, 
22  Mich.  224;  Grimm  v.  People,  14 
Mich.  300;   People  v.  Annis,  13  Mich. 


against  his  client.  Williams  v.  West 
Bay  City,  119  Mich.  395,  citing  Wheeler 
V,  Wallace,  53  Mich.  355,  and  McDuff 
V.  Detroit  Evening  Journal  Co.,  84 
Mich.  I. 
Disregard  of  Eights  of  Aoonied.  —  The 


511;  Durant  v.  People,   13  Mich.  351;    defendant  was  convicted  of  murder  in 
Maher  v.  People,  10  Mich.  212;  People    the  second  degree,  and  his  attorneys. 


V.  Thomas,  9  Mich.  314,  note  i. 

Wyoming,  —  Rev.  Stat.  Wyo.  (1887), 
§  3288. 

England,  —  Reg.  v.  Rider,  8  C.  &  P. 
53Q.  34  E.  C.  L.  521;  Reg.  v,  Walkling, 
8  C.  &  P.  243,  34  E.G.  L.  372;  Reg.  v, 
Malings,  8  C.  &  P.  242,  34  E.  C.  L.  371; 
Reg.  V.  Boucher,  8  C  &  P.  141,  34  E. 
C.  L.  328;  Reg.  V,  Millhouse,  15  Cox 
C.  C.  622;  Reg.  V.  Shimmln,  15  Cox  C, 
C.  122;  Reg.  V.  Stephens,  11  Cox  C.  C. 
669;  Reg.  i.  Williams,  i  Cox  C.  C.  363; 
Reg.  V,  Dyer,  i  Cox  C.  C.  113;  Reg.  v, 
Burdett,  Dears.  431;  Reg.  v,  Taylor,  i 
F.  &  F.  535;  Reg.  V.  Manzano,  6  Jur.  N. 
S.  406:  Reg.  V,  Teste,  4  Jur.  N.  S. 
244;  Reg.  V,  Burrows,  2  M.  &  Rob. 
124. 


appointed  by  the  court,  filed  a  motion 
for  new  trial.  On  the  next  day  all  of 
his  attorneys  were  arrested  by  order  of 
the  court  for  an  alleged  contempt;  on 
a  subsequent  day  the  attorneys  were 
brought  into  court  by  the  sheriff,  and 
required  by  the  court  to  argue  the  mo- 
tion. It  was  held  that  this  was  such  a 
wanton  trifling  with  the  rights  of  the 
defendant  as  to  require  a  new  trial, 
irrespective  of  the  merits  of  the  case. 
Robertson  v.  State,  38  Tex.  187. 

Granting  Leave  of  Abeenoe  to  ConnieL 
—  Granting  leave  of  absence  by  the 
court  to  counsel,  unless  for  providen- 
tial cause,  is  of  doubtful  propriety 
when  it  affects  the  rights  and  interests 
of  other  parties,  and  should  be  done 


1.  Matter  of  Pryor,  18  Kan.  72;  Will-    with  caution  and  circumspection  by  the 
iams  V,  West  Bay  City,  119  Mich.  395.    court.     Ross  v.  Head,  51  Ga.  605. 
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Improper  Argnment.  —  Where  counsel  transcends  the  limits  of 
legitimate  argument  to  the  jury,  it  is  the  right  of  the  opposing 
counsel  to  object  and  invoke  the  intervention  of  the  court.* 

Admiftions  and  Agreements.  —  An  agreement  or  admission  of  counsel 
as  to  the  conduct  of  a  trial  in  court  has  the  same  binding  efficacy 
as  if  made  by  a  party  himself.* 

Presumption  as  to  Performanoe  of  Duty  by  Attorney  Appointed.  —  Where 
one  accused  of  crime  was  defended  by  an  attorney  appointed  by 
the  judge,  it  will  be  presumed,  unless  there  be  clear  and  convinc- 
ing proof  to  the  contrary,  that  this  attorney  did  his  duty  and 
properly  represented  his  client.* 

X.  Duties  akd  Powers  of  Cottbt  —  1.  General  Rules  as  to  Con- 

trol  of  Court  oier  Conduct  of  Trial  —  Discretion  in  Conduct  of  Trial.  —  The 
trial  court  or  judge  is  vested  with  a  large  discretion  in  the  con- 
duct of  the  trial  of  causes, "*  and  an  appellate  court  will  not  inter- 

1.  See  for  a  full  discussion  of  this  ii  Ohio  St.  114;  State  v,  Ailcinson,  33 
subject  article  Arguments  OF  Counsel,  S.  Car.  100;  Hubotterz/.  State,  32  Tex. 
vol.  2.  p.  698.  479;    McMillan  v.  State,  7  Tex.  App. 

2.  Rosenbaum  v.  State,  33  Ala.  354.  142;  Jones  v.  Spear,  21  Vl.  426. 

See  also  Albertson  v,  Goldsby,  28  Ala.  Bognlation  of  Business  and  Control  of 

711;    Riddle   v,    Hanna,    25   Ala.  484;  Sittii^^.— Il  is  the  province  of  the //m 

Starke  v.  Kenan,  11  Ala.  818;  Kent  v,  prius  court  to  regulate  the  course  of 

Ricards,  3  Md.  Ch.  392;    Greenlee  v,  business  during  the  progress  of  trials, 

McDowell,  4  Ired.  £q.  (N.  Car.)  481;  and  included  in  this  is  the  right  during 

Coxe  V.  NichoUs,  2  Yeates  (Pa.)  546.  the   term   to  control  its  own  sittings. 

As  to  the  Goneral   Authority  of   At-  Wartena  v.  State,  105  Ind.  445. 

torneys,    see    the    title    Attornfy    and  Bules  in  Eolation  to  Order  of  Froceed- 

Client,  3  Am.  and  Eng.  Encyc.  of  Law  ings.  —  A  court  has  the  right  to  make 

(2ci  ed.)  345.  and   enforce    rules  in   relation   to  the 

As    to    Stipulations     generally,    see  order  and  course  of  its  own  proceed- 

article  Stipulations,  vol.  20,  p.  604.  ings,  and  to  prescribe  all  needed  regu- 

8.  Fambles  v.  .State,  97  Ga.  625,  in  lations  in  relation  to  the  time  of  (rial 

which  it  was  held  that  the  mere  facts  and   the   preliminary    proceedings,  in 

that  such  counsel  also,  by  appointment  all  cases  pending  before  it.    Jones  v, 

of  the  court,  defended  another  person  Spear,  21  Vt.  426. 

jointly  indicted  and  tried  with  the  ac-  For  a  full  treatment  of  the  subject  of 

cused,  it  being  perfectly  consistent  for  rules  of  court  see  article   Rules  of 

him   to  represent   both,   and   that  he  Court,  vol.  18,  p.  1235. 

failed  to  move  for  a  new  trial  or  to  take  Order  of  Introducing  Evidence.  —  The 

the  case  to  the  Supreme  Court,  would  conduct  of  the  trial,  which  includes  the 

not  constitute  grounds  upon  which  to  order  of  introducing  evidence,    rests 

base  an'*  extraordinary  motion  *'  for  a  largely  in  the  discretion  of  the  court, 

new  trial  after  the  adjournment  of  the  and  it  is  only  where  the  discretionary 

term   at   which   the    verdict   was  ren-  power  is  grossly  abused  that  it  becomes 

dered,  it  not  appearing  that  there  was  a  subject  of  review.     Nutter  v.  0*Don> 

anything  to  prevent  moving  for  a  new  nell,  6  Colo.   253;  Huston  v.   Plato.  3 

trial  during  such  term,  or  filing  a  bill  Colo.  402.     And  see  generally  article 

of  exceptions  to  the  ruling  of  the  judge  Order  of  Proof,  vol.  15,  p.  375. 

within  the  time  prescribed  by  law,  if  Time  to  Prepare  for  Trial.  —  The  time 

the  counsel  appointed  had  seen  proper  to  be  allowed  to  counsel  to  prepare  for 

to  do  so.  trial  is  in  the  sound  discretion  of  the 

4.  Nutter  r.  O'Donnell,  6  Colo.  253;  trial  judge,   and  such   discretion    will 

Com.    V.   Hall,   4  Allen   (Mass.)  305;  not  be  interfered  with  by  an  appellate 

TuUer    v.    Ginsburg,   99    Mich.    137;  court  unless  abused.    Charlon  v.  Slate, 

Crowe  V.  Peters,  63  Mo.  429;  Donnelly  106  Ga.  400. 

V.  Slate,  26  N.  J.  L.  463;  State  v.  Mor-  Examination    of  Witnesses  —  Judidal 

ris,  84  N.  Car.  756;  Gandolfo  v.  State,  Diseretion.  —  On  the  trial  of  a  cause, 
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pose  to  control  the  exercise  of  such  discretion  by  a  court  of  origi- 
nal jurisdiction  unless  there  has  been  an  abuse  or  a  most  unwise 
exercise  thereof.* 

Duty  to  Administer  Law  and  Protect  Rights  of  Litigants.  —  The  judge  does 
not  sit  upon  the  bench  as  a  silent  and  passive  spectator  of  what 
is  going  on,  but  sits  to  administer  the  law  and  guide  the  proceed- 
ings before  him ;  *  and  it  is  the  duty  of  courts  to  require  that  the 

the  court  has  a  judicial  discretion  in  only  that  the  case  should  not  demand 
directing  the  cond  uct  of  a  witness  testi-  a  very  long  time  for  trial.  It  was  held 
fying  therein,  and  such  discretion  must  that  in  view  of  this  explanation,  the  re- 
be  very  clearly  abused  before  it  will  be  mark  of  the  court,  even  if  erroneous, 
revised  by  an  appellate  court.  Fergu-  could  not  have  been  prejudicial.  Se: 
son  V,  Hirsch,  54  Ind.  337.  See  gen-  also  Crowell  v,  McGoon,  106  Iowa  266. 
erally  article  Examination  of  Wit-  Urging  Jury  to  Agree  on  Yerdiet.  —  As 
NESSES,  vol.  8,  p.  70.  to  the  exercise  of  a  judge's  discretion 
Treatment  of  Evasive  Witness.  —  The  in  urging  a  jury  to  agree  on  a  verdict, 
discretion  of  ihe  trial  court  in  respect  see  article  Instructions,  vol.  11,  p.  304. 
to  a  dodging  witness  must  clearly  ap-  Delaying  Proceedings. — "Undoubtedly 
pear  to  have  been  abused  in  order  to  it  is  within  the  discretion  of  a  court 
justify  the  reviewing  court  in  unfavor-  to  delay  proceedings  in  a  cause  when, 
ably  criticising  its  action.  State  v,  without  the  fault  of  a  party  therein,  an 
Eldred,  8  Kan.  App.  625.  attorney  unexpectedly  withdraws  from 
Gondnct  of  Argument.  —  The  conduct  the  case  to  the  injury  of  hisclient;  but 
of  the  argument  is  a  matter  much  the  discretion  of  I  he  court,  either  exer- 
within  the  discretion  of  the  trial  court,  cised  or  in  refusing  to  act  therein,  is 
and  it  is  only  where  there  is  an  abuse  not  ground  for  error."  Leahy  7.  Dun- 
of   such   discretion   that  an   appellate  lap,  6  Colo.  552. 

coi^rt  will  interfere.  Combs  v.  State,  Modifying  and  Bevoking  Orders  Belat- 
75  Ind.  215.  See  generally  article  ing  to  Course  of  Trial.  —  It  is  necessary 
Arguments  of  Counsel,  vol.  2,  p.  698.  that  the  making,  modifying,  and  re- 
Sending  Jury  Ont.  —  It  is  not  error  in  voking  of  orders  relating  to  the  course 
a  trial  for  homicide  for  the  judge  to  of  the  trial  should  be  left  to  the  discre> 
send  the  jury  from  the  room  until  a  tion  of  the  presiding  judge.  Com.  v. 
witness  has  undergone  preliminary  ex-  Hall,  4  Allen  (Mass.)  305. 
amination  as  to  threats  made  by  a  third  1.  Collins  r.  Karatopsky,  36  Ark. 
person  against  one  of  the  persons  316;  People  v.  Goldenson,  76  Cal.  328; 
killed.  Such  a  matter  is  in  the  discre-  People  v.  Lee  Sare  Bo,  72  Cal.  623: 
tion  of  the  court.  Woolfolk  v.  State,  Woolfolk  r.  State,  81  Ga.  551;  Fergu- 
81  Ga.  551.  See  generally  as  to  the  son  v.  Hirsch,  54  Ind.  337;  Tuller  v, 
power  to  send  out  the  jury  during  argu-  Ginsburg,  99  Mich.  137;  Gandolfo  v. 
ment  on  instructions  or  evidence,  State,  11  Ohio  St.  114.  And  see  the 
article  Jury,  vol.  12,  p.  547.  cases  cited  in  the  preceding  note. 

Appointment  of  Stenographer.  —  The  It  has  been  held  that  in  order  to 
refusal  of  the  court  to  appoint  a  short-  justify  interference  with  the  exercise  of 
hand  reporter  to  take  down  testimony  this  discretion  by  the  trial  court,  its 
is  not  error,  where  this  is  a  matter  rest-  abuse  must  be  accompanied  by  a  pal- 
ing in  the  discretion  of  the  court,  pable  injury  to  the  plaintiff  in  error. 
Preuit  V,  People,  5  Neb.  377.  See  also  Tuller  v,  Ginsburg,  99  Mich.  137. 
State  V,  Frost,  95  Iowa  44.8.  2.  State  v.  Robertson,  86  N.  Car.  628. 
Urging  (Greater  Haste  in  Trial.  —  In  Province  of  Judge  to  Decide  Questions  of 
State  V.  Russell,  (Iowa  1898)  76  N.  W.  Law.  —  The  province  of  a  judge  is  to 
Rcf*  ^53«  considerable  time  having  decide  such  questions  of  law  as  may 
been  spent  on  unimportant  questions,  arise  in  the  progress  of  the  trial.  His 
the  judge,  remarking  that  the  case  decisions  upon  these  points  are  not 
was  not  very  important,  asked  a  wit-  final,  and  if  they  are  erroneous  the 
ness  to  answer  questions  as  quickly  party  has  his  remedy.  McCauley  r. 
as  possible.  The  judge  stated  later,  Weller,  12  Cal.  500.  And  see  generally 
however,  that  this  remark  should  not  as  to  province  of  court  and  jury,  article 
have  been   made,  and  that  he  meant  Instructions,  vol.  11,  p.  47. 
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proceedings  in  a  cause  be  conducted  according  to  the  rules  of  law 
and  to  protect  the  rights  of  litigants.*  A  fair  and  impartial  trial 
is  guaranteed  to  every  person  accused  of  the  commission  of  a 
crime.  This  right  should  be  carefully  protected,  and  conduct  of 
attorneys  or  any  others  which  would  prevent  such  a  trial  should 
not  be  permitted  by  the  courts  in  which  the  trial  is  had,* 

2.  Duty  to  Be  Present  During  Trial  —  a.  In  Civil  Trials  -- -  la 
General.  —  It  is  the  duty  of  the  trial  judge  to  be  present  during 
the  entire  trial  of  a  civil  case,*  though,  as  will  be  seen,  this  rule 
is  not  as  strictly  enforced  as  in  the  case  of  criminal  prosecutions.'* 

Effect  of  Absence  of  Judge.  —  With  regard  to  the  effect  of  the  absence 
of  the  judge  at  any  time  during  the  trial  of  a  civil  cause,  the 
authorities  are  not  uniform.  In  some  cases  it  has  been  held  to 
be  manifest  error  for  the  judge  to  absent  himself  from  the  court 
room,  even  though  he  leaves  the  case  in  charge  of  a  disinterested 
attorney.*  Other  cases  hold  that  where  no  objection  thereto  is 
made  the  fact  that  the  judge  temporarily  absents  himself  during 
the  trial  and  calls  a  practicing  attorney  to  preside  in  his  place  is 
no  ground  for  a  new  trial.* 

1.  Smith  V,  People,  8  Colo.  457.  tion  of  the  court.     But  this  discretion 
Power  of  Conrt  to  Vacate  Agpreements    should  be  so  exercised,  if  possible,  as 

of  Connsel.  —  Agreements  of  counsel  in  not  to  prevent  that  consultation  be- 

regard  to  the  trial  of  a  cause  are  not  tween  counsel  and  client  which  is  nee- 

absolute  although  in  writing,  and  are  essary  to  cross-examination.     Crowet/. 

not  to  be  treated  as  contracts  to  be  en-  Peters,  63  Mo.  429. 

forced  under  all  circumstances.     They  8.  Allen  ».  Ames  College  R.  Co.,  106 

may   be    set    aside    by    the    court    in  Iowa  602;  Nichols,  etc.,  Co.  v.  Metzger, 

the  exercise  of  a  sound  discretion  when  43    Mo.  App.  607;  Colburn  v,    Bruns- 

thc'r  enforcement  would  result  in  seri-  wick    Flour    Co.,   49   Mo.    App.    415: 

ous  injury  to  one  of  the  parties  and  the  Brownlee  v.  Hewitt,  i  Mo.  App.  360; 

other  party  would  not  be  prejudiced  by  Smith  v,  Sherwood,  95  Wis.  558. 

such  setting  aside.     Keens  v.  Robert-  The  Fact  that  the  Judge  Is  Kot  on 

son,  46  Neb.  837,  fo/lowinq  McClure  v,  the  Usaal  Seat,  but  is  in  a  corner  of  the 

Sheek,   68   Tex.   426.      See   generally  room,  does  not  prevent  or  excuse  the 

upon  this  subject  article  Stipulations,  defendant  from  calling  attention,  mak- 

vol.  20,  p.  604.  ing    objection,   or    taking    exception. 

2.  Carr  v.  State,  23  Neb.  749;  State  Skaggs  v.  Given,  29  Mo.  App.  612. 

V.    Brown,    100   N    Car.   519;    Bost  v,  4,  See   infra^    X.    2.  b.  In   Criminal 

Bost,  87  N.  Car.  477;  Perry  v.  Jackson,  Prosecutions, 

88  N.  Car.   103;  M alloy  v.  Bruden,  86  6.  Nichols,  etc.,  Co.  v,  Metzger,  43 

N.  Car.  251.  Mo.  App.  607;  Colburn  v.  Brunswick 

It  is  the  clear  duty  of  the  presiding  Flour  Co.,  49  Mo.  App.  415. 

judge  *'  to  see  that  there  is  a  fair  and  The  absence  of  the  trial  judge  from 

impartial   trial,   and   to   interpose   his  the  court  room    for  any  considerable 

authority  to  prevent  all  unfair  dealing  time  during  the  trial  of  a  cause  or  the 

and  corrupt  or  fraudulent  practices  on  arguments   to   the  jury,    without   the 

the  part  of  either  the  prosecution  or  de-  consent   of   the   parties,  is  a  material 

fense."     State  v.  Bell,  81  N.  Car.  591,  error,    for    which    the  judgment   will 

quoted  in  State  v,  Washington,  89  N.  be  reversed  and   a  new   trial    will   be 

Car.  535.  ordered.     Smith  v.  Sherwood,  95  Wis. 

Prevention  of  Intimidation  of  WitneiMB.  558,  citing  Brownlee  v.  Hewitt,  i  Mo. 

—  The     precise    mode    that    may    be  App.  360,  and  State  v.  Claudius,  i  Mo. 

adopted  by  a  trial  court  to  prevent  the  App.  551. 

intimidation  of  witnesses,  ot  any  other  6.  Western  Union  Tel.  Co.  v,  Lewel- 

improper  conduct  of  a   party  during  ling,    58   Ind.   367.     See  also  Hall  r. 

a  trial,  is  a  matter  within  the  discre-  O'Brien,  5  111.  406. 
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b.  In  Criminal  Prosecutions  —  (i)  General  Rule  —  otmtta^xtnm 

Pretence  Keoestary.  —  With  regard  to  prosecutions  for  felonies  the 
great  majority  of  cases  lay  down  and  strictly  enforce  the  general 
rule  that  the  continual  presence  of  the  judge  during  the  entire 
course  of  the  trial  is  essential.*  Some  decisions  expressly  hold 
that  in  the  trial  of  capital  cases  the  judge  should  not  retire  from 

Must  Appear  that  ApfpellantWai  Prcju-  trial,  no   objection   to  the  judge's  ab- 

diced.  —  The  absence  of  the  trial  judge  sence,    and  no  motion  to  have  a  mis- 

during    the    argument    of    the    case,  trial  declared  upon  his  return, 
although  improper,  is  not  ground  for         1.  O'Brien  v.  People,  17  Colo.  ;6i; 

reversal,  according  to  some  decisions,  Stale  v.  Smith,  49  Conn.  376;  Priichett 

unless    it    affirmatively    appears    that  r.  State,  92  Ga.  65;  Hayes  f.  State,  58 

the  appellant  was  prejudiced  thereby.  Ga.  35;  Thompson  t/.  People,  144  111. 

Allen   V,    Ames   College    R.    Co.,    106  378;    Meredeth  v.  People,  84  III.  479; 

Iowa  602,  ciiing  State  v.  Carnagy,  106  State  v,  Carnagy,  106  Iowa  483:  State 

Iowa  483.  V,  Beuerman,  59  Kan.  586;  Turbevillt 

In  Baxter  v.   Ray,  62   Iowa  336,   it  v.  State,  56  Miss.  793;  Ellerbe».  State, 

was  held  that  a  judge  may  properly  be  75  Miss.  522;  State  v,  Claudius,  i  Mo. 

absent  when  the  business  of  the  court  App.    551;    Palin    v.    State,   38    Neb. 

requires  it,  while  counsel  are  address-  862. 

ing  the  jury;  and  unless  prejudice  is        Where  Court  Consists  of  More  than  One 

shown  a  cause  will  not  be  reversed  on  Judge. —  The  rule  requiring  the  pres- 

account  of  such  absence.  ence  of  the  judge  during  trial  applies 

Cure  of  Error  byAffinnative  Showing  of  not  only  in  the  case  of  a  single  presid- 

NoPrejudioe.  —  **  Undoubtedly,  error  of  ing  judge,    but   also  where  the  court 

the  judge  in  temporarily  relinquishing  consists  of  several  judges,  if  the  ab- 

control  of  the  proceedings  in  the  trial  senceof  one  of  them  works  a  disorgan- 

of  a  civil  cause  may  be  cured  by  an  ization  of  the  court.     Kampf  v.  State, 

affirmative  showing  that  no  prejudice  (N.  J.  1894)  30  Atl.  Rep.  318;  Tuttle  v, 

resulted.     Whether  this  may  be  done  in  People,  36  N.  Y.  431;  Blend  v.  People, 

a  criminal    action,   the   record  in   this  41    N.    Y.    604;    People  v.   Reagle,  60 

case  does  not  permit  us  to  determine.  Barb.  (N.  Y.)  527;  Uinman  v.  People, 

as  no  showing  whatever  was  attempted.  13  Hun  (N.  Y.)  266. 
*    *    *     In  any  event,  the  better  prac-         But  the  temporary  absence  from  the 

tice  requires  the  visible  presence  of  the  bench  of  one  of  the  judges,  there  being 

presiding  judge,  and  that  be  be  within  a  regular  quorum  in  attendance,  does 

hearing    every    moment     during    the  not  break  up  the  session  nor  invalidate 

actual  progress  of  trials  involving  the  the  proceedings.     Tuttle  v.  People,  36 

.life  or  the  liberty  of  those  accused  of  N.  Y.  431. 
crime.**     State   v.  Carnagy,  106  Iowa        At  the  beginning  of  a  trial  the  court 

483.  consisted  of  the  presiding  justice,  the 

Argument  Made  in  Another  Soom  than  county  judge,  and  the  justices  of  the 

Where  Judge  Is  Sitting.  —  Where   the  peace.     After  a  portion  of  the  evidence 

argument  of  a  cause  before  the  jury  is  had  been   taken,  the  court  adjourned 

made  in  a  different  room  from  that  in  from  Saturday  until  Monday.     On  the 

which  the  court   is  sitting,   the  judg-  assembling  of  the  court  on  Monday, 

ment  will  be  reversed  if  it  is  probable  one  of  the  justices  was  absent,  but  on 

that  the  losing  party  has  been  preju-  the  following  day  he  resumed  his  seat 

diced.    Brownlee  v.  Hewitt,  i  Mo.  App.  and  took   part  in   all   the  subsequent 

360.  proceedings.     It  was  held  that  as  the 

Where  Evidence  Demandfl  Yerdiet  and  Ho  justice  who  was  absent  on  Monday  did 
Objection  Made.  —  In  Home  v,  Rogers,  not  hear  the  evidence  taken  on  that 
no  Ga.  362,  it  was  held  that  the  ab-  day,  and  as  such  evidence  was  not 
sence  of  a  judge  from  a  court  room  for  read  over  to  him,  he  was  not  qualified 
a  brief  space  of  time  while  the  trial  is  to  take  part  in  the  proceedings  of  the 
in  progress  is  insufficient  for  reversal  court;  and  that,  as  the  court  was  there- 
of the  judgment,  where  the  evidence  fore  improperly  organized,  a  new  tri^l 
demanded  the  verdict  as  rendered,  and  should  be  granted.  Shaw  v.  People,  3 
there  was  no  request  to  suspend   the  Hun  (N.  Y.)  272. 
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the  bar  for  even  a  brief  absence  without  ordering  a  suspension  of 
business  until  his  return.^ 

ProMnoe  of  Jadge  SaaentUl  to  Conftltutioii  of  Court.  —  The  accused  is 
entitled  to  a  trial  in  a  court  duly  constituted,  and  if  the  presiding 
judge  abandons  the  trial  or  relinquishes  control  of  the  proceed- 
ings there  is  ground  for  complaint.* 

Bnffidont  Gompliftaoo  with  Biilo.  —  The  rule  that  the  judge  must  be 
present  during  the  argument  will  not,  however,  prevent  him  from 
changing  his  seat,  or  even  being  in  an  adjoining  room,  if  not  out 
of  hearing  of  the  proceedings,'  or  from  reading  or  writing,  or 
temporarily  engaging  in  conversation,  for  he  is  not  bound  to 
listen  to  every  word  of  the  argument.* 

(2)  Effect  of  Absence.  —  Decisions  are  not  wanting  which  hold 
that  in  criminal  2LS  well  as  in  civil  cases  it  is  not  absolutely  neces« 
sary  to  grant  a  new  trial  on  the  ground  of  the  absence  of  the 
judge  during  the  trial,  where  the  absence  is  for  a  short  time  and 

1.  Hayes  v.  State,  58  Ga.  35,  in  which  Schintz  v.  People,  178  lU.  320;  Thomp- 

case  the  court  said:     '*  When  during  son   z\    People,    144  lU.  378;    Stale  v. 

the   trial   of  a  capital  case   the  judge  Carnagy,  106  lotva  483;  State  v.  Por- 

leaves  the  bench  and   withdraws   be-  ter,  105  Iowa  677;  TurbevlUe  v.  State, 

yond  the  bar,  he  should  order  a  sus-  56  Miss.  793. 

pension  of  business  until  his  return.  4.  State  v,  Carnagy,   106  Iowa  483; 

His  immediate  presence  tends  to  pre-  Turbeville  v.  State,  56  Miss.  793. 

serve  the  legal  solemnity  and  security  The    judge   must,   however,   at  all 

of  trial,   and   upholds  the  majesty  of  times  be  in  readiness  to  assert  authority 

ia^r.      Especially  while   a  witness  for  in  keeping  the  argument  within  legiti- 

the  state  is  under  examination  should  mate  limits,  and  to  interpose  whenever 

the  judge  not  retire   beyond  the  bar  the  conduct  of  officers  of  the  court,  ju- 

without  directing  the  examination  to  rors,  or  spectators  may  require.    State 

cease  during  his  temporary  absence,  v,  Carnagy,  106  Iowa  483. 

however   necessary   or  however  brief  '*  He  must  remain  within  hearing  of 

his  absence  may  be."     See  also  Pritch-  counsel,  so  as  to  be  able  instantly  to 

ett  v.  State,  93  Ga.  65.  assert  bis  authority,  if  demanded  by 

9.  0*Brien  tr.  People,   17  Colo.   56T;  anything   that  may   occur.     While  it 

State  V.  Smith,  49  Conn.  376;  Hayes  v.  will  rarely  be  necessary  or  proper  for 

Stale,  58  Ga.  35;  Thompson  v.  People,  him  to  interfere  with  counsel,  instances 

144  111.  378;  Meredeth  v.  People,  84  III.  may  arise   that  will  require  it;    and, 

479;  State  zf,  Carnagy,  106  Iowa  483;  moreover,  the  conduct  of  the  jurors. 

State  V.  Beuerman,  59  Kan.  586;  Turbe-  spectators,  or  officers  of  court  may  be 

ville  V.  State,   56  Miss.   793;  Palin  v,  such  as  to  demand  the  instant  interpo- 

State,  38  Neb.  862.  sition  of  his  authority.     In  civil  cases. 

Duty  to  Ba  PrsMnt  During  Argument,  or  prosecutions  for  misdemeanors,  he 

—  "  There  can   be  no  court  without  a  may  give  place  to  another  by  consent, 

judge,  and  his  presence  as  the  presid-  and  if  he  does  so  without  objection  in 

ing  genius  of  the  trial  is  as  essential  at  advance,  consent  will  perhaps  be  pre- 

one  time  as  another.     The   argument  sumed;  but  in    prosecutions  for  felo- 

is  an  important  part  of  the  proceed-  nies,  no  consent  can  be  given,  and  if 

ings,  during   which  the  judge  cannot  given,  it  will  not  be  binding  on  the  ac- 

properly  absent   himself.     He  should  cused.     The  bill  of  exceptions  in  this 

remain  within   hearing,   that  he  may  case  fails  to  show  clearly  that  there 

not  even  temporarily  relinquish  control  was  any  relinquishment  by  the  judge 

of  the  proceedings  and  the  conduct  of  of  the   functions  of  bis  office,  or  any 

the  trial.     This  is  necessary  to  enable  such  bodily  absence  as  prevented  their 

him  to  intelligently  review  the  proceed-  instant  assertion  when  demanded;  and 

ings  on  motion  for  new  trial.**     State  we  decline,  on  this  account,  to  reverse 

V.  Carnagy,  106  Iowa  487.  the  judgment.'*     Turbeville  v.  State, 

8.  State    V.    Smith,    49    Conn.   376;  56  Miss.  793. 
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is  necessary,  and  no  objection  thereto  is  made.^  The  weight  of 
authority,  however,  is  to  the  effect  that  the  presence  of  the  judge 
is  indispensable  in  a  prosecution  for  a  felony,  and  that  whether 
objection  be  or  be  not  made,  a  conviction  may  be  reversed  in  the 
case  of  his  improper  absence.* 

3.  Control  over  Introduction  of  Evidence  —  a.  Order  of  Proof. 

—  This  subject  has  been  fully  treated  in  a  separate  article.* 

b.  Discretion    in    Limiting    Number    of   Witnesses  — 

(l)  General  Rule  —  Limitation  of  Kumber  to  Be  Examined  on  Single  Poiat. 

—  It  is  a  general  rule  supported  by  the  great  majority  of  deci- 
sions that  the  trial  court  has  a  legal  discretion  to  limit  the  number 
of  witnesses  that  may  be  examined  to  establish  a  single  point  or 
proposition,^  and  the  only  question  for   the  appellate  court   is 

1.  Pritchetc  v.  State,  92  Ga.  65;  Mich.  643;  Detroit  City  R.  Co.  v.  Mills, 
O'Shields  v.   State,   81  Ga.   301.     See    85  Mich.  634. 

also  Home  v,  Rogers,  no  Ga.  362.  New  York,  —  Sixth  Ave.   R.  Co.  w. 

According  to  these  decisions  it  would  Metropolitan  EI.  R.  Co.,  138  N.  Y.  548; 

seem  necessary  that  in  order  to  const!-  Anthony  v.  Smith,  4  Bosw.  (N.  Y.)  503. 

tute  reversible  error  objection  should  Tennessee, —  Powers  v.  McKenzie,  90 

appear    to    have    been    made   10    the  Tenn.  167. 

judge's  absence  without    suspending  Utah,  —  Slceen  v,   Mooney,   8   Utah 

the  trial,  and  also  that  the  losing  party  157. 

suffered  some  harm  through  such  ab-  Wisconsin,  —  Larson  v.  Eau   Claire, 

sence.     Pritchett  v.  State,  92  Ga.  65.  92  Wis.  86. 

2.  O'Brien  v.  People,  17  Colo.  561;  Limitation  Proper  though  Hot  Imposed 
Meredeth  v.  People,  84  III.  479;  Thomp-  at  Beginning  of  Trial.  —  A  reasonable 
son  V,  People,  144  III.  378;  Turbeville  limitation  of  the  number  of  witnesses 
V,  State,  56  Miss.  793;  Ellerbe  v.  State,  upon  a  single  question  is  within  the 
75  Miss.  522.  See  also  Home  v,  Rog-  discretion  of  the  trial  court,  even 
ers,  no  Ga.  362.  though  such  limitation  is  not  imposed 

Consent    Kot   Binding  on   Aoonsed.  —  at  the  beginning  of  the  trial.     Larson 

According  to  some  decisions,  even  the  v.  Eau  Claire,  92  Wis.  86.     See,  how* 

consent  of  the  accused  to  such  absence  ever.  Green  v.  Phoenix  Mut.   L.  Ins. 

will  not  be  binding  on  him.     O'Brien  Co.,  134  II!.  310,  where  such  a  course 

r.  People,  17  Colo.  561;  Turbeville  v,  was  held  to  be  unfair. 

State,  56  Miss.  798;  Ellerbe  v.  State,  75  WitneiseB  as  to  Bepntatlon.  —  A  court 

Miss.  522.  may  in  its  discretion  limit  the  number 

8,  See  article  Order  of  Proof,  vol.  of  witnesses  as  to  both  good  and  bad 

I5i  P-  375<  reputation  of  a   witness  whose   testi- 

4.  Colorado,  —  Huett  tr.  Clark,  4  Colo,  mony  it  is  sought  to  impeach  to  five, 

App.  231;  Outcalt  V,  Johnston,  9  Colo,  and  this  though  part  of  the  testimony 

App.  519.  of  the  five  is  supplied  by  reading  as 

Illinois,  —  Gray  v.  St.   John,   35  III.  evidence  what  a  motion  for  continu- 

222;  Green  v.  Phoenix  Mut.  L.  Ins.  Co.,  ance  states  that  absent  witnesses  would 

134  111.  310.  testify  if  present.     State  v.  Beabout. 

Indiana,  —  Union  R.  Transfer,  etc.,  100  Iowa  155. 

Co.  V,  Moore,  80  Ind.  458;  Butler  v.  Witnesses  as  to  Credibllltj.  —  It  is  not 

State,   97   Ind.   378;    Mergentheim   v,  error  for  the  court  10  make  a  ruling 

Stare,  107  Ind.  567.  limiting  the  number  of  witnesses  that 

Iowa, — Everett  v.  Union  Pac.  R.  Co.,  shall  be  introduced  by  the  parties  upon 

59  Iowa  243;  Kesee  v,  Chicago,  etc.,  R.  the  question  of  the  plaintiff's  credibil- 

Co.,  30  Iowa  78;  Bays  v.  Herring,   51  ity.     Bays  v.  Hunt,  60  Iowa  251. 

Iowa  286;  State  v,  Beabout,  100  Iowa  The  Number   of  Witnesses  as  to  the 

155;  Minthon  v,  Lewis,  78  Iowa  620;  Yalne  of  Land  may  be  limited  by  the 

Bays  V,  Hunt,  60  Iowa  251.  trial  court.     State  v,  Pratt  County,  4^ 

Kansas,  —  State  v,  Pratt  County,  42  Kan.  641;  Riggs  v.  Sterling,  60  Mich. 

Kan.  641.  643.     But  see  White  v,  Hermann,   51 

Michigan,  —  Riggs    v.    Sterling,    60  III.   243.  where  the  court  said  that  la 
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whether  the  discretion  reposed  in  tl\e  court  has  been  abused.^ 
The  reason  for  this  rule  lies  in  the  fact  that  if  the  court  had  no 
discretion  in  such  cases,  the  cause  might  be  indefinitely  delayed 
by  the  calling  of  an  unlimited  number  of  witnesses.  In  the 
absence  of  such  rule  courts  would  be  subject  to  the  caprice  of 
counsel,  and  public  good  would  suffer.* 

(2)  Distinction  Between  Chief  and  Collateral  Issues.  — In  some 
of  the  cases  a  distinction  is  made  in  considering  this  question 
between  collateral  and  chief  issues.  They  hold  that  while  upon 
questions  collateral  to  the  facts  in  issue  the  judge  has  much  dis- 
cretion  in  limiting  the  number  of  witnesses  called  to  testify  to  a 
single  point,*  yet  with  respect  to  the  chief  issues  litigated  a  party 

such  cases  it  was  oot  prepared  to  hold  FaUnre  to  Except  to  Order.  —  Where  at 
that  the  number  of  witnesses  could  be  the  opening  of  the  trial  the  court  made 
limited.  an  order  limiting  the  number  of  wit- 
Question  of  Chaneter.  ^  The  judge  nesses  on  a  material  point  to  six  on 
should  not,  before  any  testimony  is  each  side,  and  neither  party  then  ex- 
submitted,  and  before  the  question  of  cepted  to  the  order,  it  was  held  that 
the  good  or  bad  character  of  the  par-  they  could  not  afterwards  complain  of 
ties  is  put  in  issue,  fix  a  limit  on  the  it  on  appeal.  McConnell  v,  Osage,  80 
number  of  witnesses  whose  examlna-  Iowa  2q3. 

lion  on  such  question  he  will  permit.  If   there   is  no  abuse  of  discretion 

Williams  v.  McKee,  98  Tenn.  139.  the  appellate  court  will  not  interfere. 

Limitation  Subject  to  Bight  to  Seoall.  Butler  v.  Slate,  97  Ind.  378;  Gardner 

—  Where  a  particular  point  appears  to  v.  State,  4  Ind.  632;  Union  R.  Trans- 

the  court   to   be    satisfactorily  estab-  fer,  etc.,   Co.  v.  Moore,  80  Ind.   458; 

lished,  the  calling  of  further  witnesses  Fisher  v.  Conway,  21    Kan.    18;   An- 

may  be  stopped,  subject,  however,  to  thony  v.  Smith,  4  Bosw.  (N.  Y.)  503. 

the   right   to  recall,  should   the   point  Where  the  appellate  court  can  see 

be   subsequently  disputed.     Green    v.  from  the  record  that  the  discretion  has 

Phoenix  Mut.  L.   Ins.  Co.,  134  111.  310.  been  abused  by  the  trial  judge,  it  may 

The  Bole  Applies  to  Expert  Witnesses,  review  the  ruling  and  reverse  the  judg- 

Hueii  V.  Claris,  4  Colo.  App.  231;   Hil-  ment.     Butler  v.  State,  97  Ind.  379. 

Hard  v,   Beattie,  59  N.  H.  462;  Sixth  Befnsal  to  Hear  More  than  Two  in  Crim- 

Ave.  R.  Co.  V.  Metropolitan  El.  R.  Co.,  inal  Cases.  —  A  refusal  of  the  court  in 

138  N.  Y.  548;  Powers  z'.  McKenzie,  90  a  criminal  case  to  hear  more  than  two 

Tenn.    167.     And  see   article  Expert  witnesses  on  the  same  point  cannot  be 

WiTNKSSRS,  vol.  8.  p.  782.  supported  as  a  rule  of  decision.     The 

Inference  of  Limitation.  —  In  Mergen-  leaning  of  the  courts  should  be  to  allow 

thcim  V.  State,  107  Ind.  567,  the  court  as  wide  a  latitude  to  the  defense  in 

did  not  in  terms  announce  that  the  de-  criminal  cases  as  is  consistent  with  a 

fendants  would  be  limited  in  the  num-  proper  dispatch  of  the  public  business, 

ber  of  their  witnesses,  yet  a  limit  was  Gardner  v.  State,  4  Ind.  632. 

established  at   seven,   the  defendants  Bemedy  for  Abuse  of  Discretion  in  Lim- 

having  moved  to  establish  the  state's  iting  Number  of  Witnesses.  —  The  exer- 

limit  at  three   witnesses,    and   it  was  cise  of  the  court's  discretion  in  limiting 

held  that,  having   established  a  limit  the  number  of  witnesses  examined  to  a 

against  the  state,  the  defendants  were  particular  point  is  not  the  subject  of  an 

bound  to  infer  that  a  like  limit  would  exception.     If  probable  prejudice  has 

be  applied  to  them.  resulted  therefrom  in  the  trial  of  any 

1.  Everett  v.  Union  Pac.  R.  Co.,  59  cause,  the  remedy  is  a  motion  for  a  new 

Iowa  243.  trial.     Anthony  v.  Smith,  4  Bosw.  (N. 

Party  Cannot  Be  Exolnded.  —  The  court  Y. )  503. 

may   not    prevent   a    defendant    from  2.  Butler  v.  State,  97  Ind.  378. 

being  heard  as  a  witness  by  enforcing  8.  White   v.   Hermann,  51    ill.   343; 

a  limitation  on  the  number  who  may  Reynolds   v.    Port  Jervis    Boot,  etc., 

testify.     Fisher  v,  Conway,  21  Kan.  18.  Factory,  32  Hun  (N.  Y.)  64* 
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has  a  right  to  spread  his  whole  case  before  the  jury,*  and  that  the 
trial  court  may  not  limit  the  number  of  witnesses  to  be  sworn  by 
either  party  upon  an  issue  which  is  material  and  one  of  the  main 
issues  in  the  suit,*  since  it  might  well  be  that  had  other  witnesses 
been  sworn  the  verdict  might  have  been  the  other  way.' 

c.  Putting  Witnesses  under  Rule  — (i)  /;/  General.  —  In 
the  trial  of  both  civil  and  criminal  causes  "*  it  is  a  rule  of  practice 
devised  for  the  discovery  of  truth  and  the  detection  and  exposure 
of  falsehood,*  by  preventing  concert  of  action  among  witnesses 
in  a  cause,*  for  the  presiding  judge,  on  application  of  either 
party,^  or  on  his  own  motion,*  to  direct  that  the  witnesses  shall 
be  examined  out  of  the  hearing  of  each  other,  or  shall  be  **put 
under  the  rule,"  as  it  is  often  termed.* 

Proeednre  in  Putting  under  Bole.  —  To  effect  this  object,  generally, 

1.  Reynolds  V.  Port  Ter vis  Boot,  etc.,  of  justice;  to  have  the  recollection  of 
Factory,  32  Hun  (N.  Y.)  64.  the  individual  witness  of  the  facts  which 

2.  White  V.  Hermann,  51  III.  243;  he  may  testify  to,  uninfluenced  by  the 
Barhyte  v.  Summers,  68  Mich.  341.  testimony  of  other  witnesses,  or,  in  the 

A  party  cannot  be  lawfully  limited  case  of   experts,    the   opinion  of    the 

to  one   witness    upon    a   vital   point,  expert,  uninfluenced    by   evidence    of 

Hubble  V.  Osborn,  31  Ind.  249.  another  expert.*'     Roberts  v.  State,  123 

Yalne  of  Property.  —  In  White  v.  Her-  Ala.  47. 

mann,  51  111.  243,  the  court  stated  that  7.  McLean    v.    State,    16   Ala.    672; 

it  was  not  prepared  to  hold  that  the  Johnson  v.  State,  14  Ga.  55;  Thomas  v, 

number  of  witnesses  to  be  called  by  State,  27   Ga.   287;    State  v.  Sparrow, 

either  party  upon  the  question  of  the  3  Murph.  (N.  Car.)  487;    McMillan  v. 

value  of  the  property  could  be  limited.  State,  7  Tex.   App.  142;  Hey  v.  Com., 

Om/ar^  State  r.  Pratt  County,  42  Kan.  32  Gratt.   (Va.)  946;  U.   S.  v.  White,  5 

641;  Riggs  V,  Sterling,  60  Mich.  643.  Cranch  (C.  C.)  38;  Southey  v.  Nash,  7 

In  an  Aotion  for  Slander  in  charging  C.  &  P.  632,  32  £.  C.  L.  664. 

the  plaintiff  with  dishonesty,  the  de-  8.  '*  Putting  witnesses  under  the  rule, 

fendant,  for  the  purpose  of  lessening  or  examining  them  out  of  the  hearing 

the  damages,  ofifered  evidence  of  the  of  each  other,  is  not  a  matter  of  right 

plaintifif's   bad  reputation   in   that   re-  in    parties,   but    rests    in    the    sound 

spect.     The  action  of  the  court  in  lim-  discretion  of  the  court.     The  order  for 

iting  him  to  ten  witnesses  was  held  to  such  examination  may  be  made  by  the 

be  ground   for  granting  a  new  trial,  court  of  its  own  motion,  if  deemed  es- 

Ward  V.  Dick,  45  Conn.  235.  sential  to  the  discovery  of  the  truth, 

8.  Reynolds  i.  Port  Jer vis  Boot,  etc.,  and  should  rarely  if  ever  be  withheld. 

Factory,  32  Hun  (N.  Y.)  64.  when    moved    for    by   either    party,** 

4.  McLean    v.    State,    16  Ala.    672;  Wilson  v.  State,  52  Ma.  299,  nVm^  State 

Johnson  v.  State,  2  Ind.  652;  Baker  v,  r.  Brookshire,  2  Ala.  303. 

Com..   (Ky.   1899)   50  S.  W.  Rep.  54;  9.  Hey  v.  Com.,  32  Gratt.  (Va.)  946. 

Com.  V,  Knapp,  9  Pick.  (Mass.)  496;  Practioe  Coeval  with  Judicature.  —  In 

State  V.  Hopper,  71  Mo.  425;  Hey  v.  Ryan  v.  Couch,  66  Ala.  244,  the  court. 

Com.,  32  Gratt.  (Va.)  946;  Southey  v,  in  referring  to  the  practice  of  exclud* 

Nash,  7  C.  &  P.  632,  32  E.  C.  L.  664.  ing  from  the  court   room  all  witnesses 

6.  Roberts  v.  State,  122  Ala.  47;  State  except  the  one  under  examination,  said: 
V,  Brookshire,  2  Ala.  303;  State  v.  Mc-  "  This  practice  is  believed  10  be  coeval 
Graw,  35  S.  Car.  283;  Anonymous,  i  with  judicature,  having  long  been  ad- 
Hill  L.  (S.  Car.)  256;  Jones  v.  State,  ministered  in  the  British  Parliament 
3  Tex.  App.  150;  McMillan  v.  State,  7  and  the  courts  of  both  England  and 
Tex.  App.  142;  Hey  v.  Com.,  32  Gratt.  Scotland.  When  requested  by  counsel 
(Va.)  946,  or  parties,  though  not  a  matter  of  right, 

6.  State  V.  Brookshire,  2  Ala.  303.  the  order  is   rarely    withheld.'*     And 

"  The  Manifest  Pmpose  of  the  Bnle  is  to  see  opinion  of  Lumpkin.  J.,  in  Thomas 

secure  the  truth  and  promote  the  ends  v.  State,  27  Ga.  287. 
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the  respective  parties  are  required  to  disclose  the  names  of  the 
witnesses  whom  they  intend  to  examine,  and  then  the  witnesses 
are  ordered  to  withdraw  from  the  court  room  and  are  warned 
not  to  return  until  called ;  or  they  are  placed  under  the  charge 
of  an  officer  of  the  court,  to  be  by  him  kept  out  of  hearing  in 
some  convenient  place,  and  brought  into  court  when  and  as  they 
may  be  severally  needed  for  examination.^ 

(2)  Order  Discretionary  —  Oonoral  Bnlo.  —  Such  an  order  upon 
the  motion  or  suggestion  of  either  party  is  as  a  matter  of  fact 
rarely  withheld,*  but  according  to  the  general  weight  of  authority 
a  party  is  not  entitled  to  it  as  a  matter  of  right,'  and  the  grant- 
ing or  refusal  of  such  order  is  within  the  discretion  of  the  judge.^ 

1.  Rooks  :'.  State,  65  Ga.  330;  John-  his  failure  or  refusal  to  have  his  wit- 
son  V.  Stafe,  14 Ga.  55;  Com,  v,  Knapp,  nessessworn  and  separated  they  cannot 
9  Piclc.  (Mass.)  496;  Hey  r.  Com.,  32  afterwards  be  sworn,  and  the  defendant 
Gratt.  (Va.)  946.  does  so  refuse,  he  is  not  entitled  to  have 

In  U.  S.  V,  White,  5  Cranch  (C.  C.)  them  sworn  after  the  state  has  closed, 

38»  it  was  held  that  the  court,  at  the  except  upon  special  cause  shown,  to  be 

suggestion  of  either  party,  will  order  determined  by  the  court.    Bird  v.  State, 

that  some  of  the  witnesses  be  taken  out  50  Ga.  585. 

of  court,  and  kept  by  the  marshal,  while  8.  Wilson  r.  State,  53  Ala.  299;  Hub- 
other  witnesses  are  under  examina-  bell  v.  Ream,  31  Iowa  289;  Jemmison 
tion;  but  will  not  order  that  they  be  v.  Gray,  29  Iowa  537;  State  v,  Davis, 
kept  apart  from  each  other.  48  Kan.  i;  Binfield  t\  State,  15  Neb. 

Initmetions  to  Witnesses  under  Bnle.  484;   Rainwater  v.   Elmore,   i   Heisk. 

—  Code  Grim.  Pro.  Tex.,  art.  703,  pro-  (Tenn.)  363;  Hey  ».   Com.,  3a  Gratt. 

vides  that  '*  witnesses,   when    placed  (Va.)  946. 

nnderiule,  shall  be  instructed  by  the  Bequest  Should  Be  Granted  if  Seasonably 

court  that  they  are  not  to  converse  Hade.  —  In   People  v.    Hall,  48   Mich, 

with  each  other  or  with  any  other  per-  482,  it  was   held   that  ihr  defendant's 

son  about  the  case  except  by  permis-  request,  in  a   case   of  homicide,  that 

sion  of  the  court,  and  that  they  are  not  the  witnesses  might  be  examined  sepa- 

to  read  any  report  of  or  comment  upon  rately  and  not  in  one  another's  pres- 

the  testimony  in  the  case  while  under  ence  should  be  granted  if  seasonably 

rule,  and  the  officer  who  attends  the  made. 

witnesses  shall  report  to  the  court  at  8.  People  v,   Garnett,   29  Cal.   622; 

once  any  violation  of  its  instructions,  State  v.  Sparrow,  3   Murph.  (N.  Car.) 

and  the  party  violating  the  same  shall  487;  Purnell  v.  Purnell,  89  N.  Car.  42; 

be  punished  for  contempt  of  court."  Rainwater  v.  Elmore,  i  Heisk.  (Tenn.) 

See  Welhousen  v.  State,  30  Tex.  App.  363;  Hey  r.  Com.,  32  Giatt.  (Va.)  946. 

623.  Origin  of  Doctrine.  —  In  Rainwatet  v. 

Prohibiting    Witnesses   from   Beading  Elmore,   i   Heisk.  (Tenn.)  363,  it  was 

Newspaper  Aecoonts,  Btc.  —  In  Com.  v,  said  that  the  doctrine  that  the  order  to 

Hersey,   2   Allen  (Mass.)   173,  it   was  put  witnesses   under   the   rule  is  not 


held  that  where  witnesses  had  been 
excluded  from  the  court  room  until 
they  should  severally  be  called  to 
testify,  the  court  would  not  order  the 


a  matter  of  right  appears  to  be  trace- 
able to  the  darker  ages  of  English 
jurisprudence,  where,  in  Rex  v.  Cook, 
13    How.  St.   Tr.  348,  it  was  said  by 


officer  having  charge  of  them  to  pro-  Lord  Chief  Justice  Treby  that  it  was 

hibit  them  from  reading  the  newspaper  grantable  of  favor  only,  at  the  discre- 

accounts  of  the  evidence  in  the  case.  tion  of  the  court;  and  this  obiter  seems 

Time  of  Granting  Order.  —  The  court  to  have   been  quietly  assented   to  by 

has  the  power,  on  motion  of  the  soHc-  many  of  the  courts  since, 
itor-general,  before  any  evidence  is  in-        4.  Alabama.  —  McLean   v.  State,   16 

troduced,  to  cause  the  swearing  and  Ala.  672;  Wilson  v.  State,  52  Ala.  299; 

separationof  the  defendant's  witnesses.  State  v.  Brookshire,  2  Ala.  303. 
If  such  direction  be  given  by  the  court,        California,  —  People  v,  McCarty,  XX7 

with  notice  to  the  defendant  that  upon  Cal.  65  rrf/i»^  People  v.  Hong  Ah  Duck, 
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The  action  of  the  judge  in  the  matter  is  not  subject  to  review, 
at  least  in  the   absence  of  evident  abuse  of  such   discretion.* 


6i  Cal.  387];  People  v,  Sam  Lung,  70         Virginia,  —  Hey  v.   Com.,  32  GratU 
Cal.   515  \citing  People  v,  Garnett,  29    (Va.)  946. 


Cal.  625];  People  v,  Sprague,  53  Cal. 

491. 

Colorado,  —  Kelly  r.  People,  17  Colo. 

130. 

Georgia,  —  Thomas  v.  State,  27  Ga. 

287;  Turbaville  v.  State,  58  Ga.  545. 


Wisconsin.  —  Benaway  v.  Conync,  3 
Chand.  (Wis.)  214. 

Wyoming,  —  Haines  v.  Territory,  3 
Wyo.  167. 

England,  —  Cook's  Trial,  13  How. 
St.  Tr.  3S9;  Vaughan's  Trial.  13  How. 


Illinois,  —  Staver,  etc..   Mfg.  Co.  v.     St.    Tr.     494;      Goodere*s     Trial,    17 
Coe,  49  III.  App.  426,  citing  Errissman     How.  St.  Tr.  1015. 


V,  Errissman,  25  III.  136. 


1.  Wilson    V,   State,  52  Ala.  299,  Er- 


Indiana,  —  Porter  v.  State,  2  Ind.  435;     rissman  v,  Errissman.  25  111.  136;  Chi- 


Detricic  v,  McGlone,  46  Ind.  291. 


cago,  etc.,  R.  Co.   v.   Kellogg,  54  Neb. 


Iowa,  —  Hubbell  r.  Ream.   31    Iowa  138;   Benfield    v.    State,    i5*Neb.   484; 

289;  Jemmison  z/.  Gray,  29  Iowa  537.  Halbert  z^.   Rosenbalm,   49   Neb.   498; 

Kansas.  —  State  v,  Davis,  48  Kan.  i.  Nelson    v.     State,     2     Swan     (Tenn.) 

Kentucky,  —  Com.   v,   Phillips,   (Ky.  237;  Leache  :/.  State,  22  Tex.  App.  279; 

1890)   14  S.  W.  Rep.  378;  Johnson   v,  Kennedy  v.  State,    19  Tex.  App.  620: 


Clem,  82  Ky.  84. 

Maryland.  —  Parlcer  v.  State,  67  Md. 
329. 


Massachusetts,  —  Com.  v.  Follansbee,     Car.  601. 


Bond  V.  State,  20  Tex.  App.  421. 

Befusal  to  (^der  Separation  Ho  Oronnd 
of  Ezoeption.  — State  v,   Manuel,  64  N. 


155  Mass.  274;  Com.  v,  Thompson,  159 
Mass.  56. 


Discretion  Hot  Arbitrary.  —  Large  as 
is  the  discretion  of  a  trial  judge  over 


Michigan,  —  People  v.  Hall,  48  Mich,  the  conduct  of  an  examination  and  the 

482;  People  V.  Machen,  loi  Mich.  400,  enforcement   of  the   rule   to  sequester 

citing  People  v.  Burns,  67  Mich.  537.  witnesses  not  on  the  stand,  it  is  not  an 

Missouri.  —  King  v.  State,  i  Mo.  717;  arbitrary  discretion,  nor  is  the  statute 

State  V.  Hughes,  71  Mo.  633;  Jaeschke  on   the    subject   merely   directory,    or 

V,  Reinders,  2  Mo.  App.  212;  State  v,  simply  suggestive.     When  the  enforce- 


Fitzsimmons,  30  Mo.  236. 


ment  of  the  rule  is  requested  by  a  de- 


Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  fendant,  the  proper  practice  is  to  require 
Kellogg,  54  Neb.  138,  citing  Halbert  :*.  the  consent  of  his  counsel  to  any  re- 
Rosenbalm,  49  Neb.  498,  and  Binfield     laxation    of   it,   even   as   to  a  witneFS 


V,  State,  15  Neb.  484. 


already  examined,  until  the  conclusion 


New  York.  —  People  v.  Green,  (Oyer  of   the    testimony.     Heath  v.  State.  7 

&  T.  Ct.)  I  Park.  Crim.  (N.  Y.)  11.  Tex.   App.   464.     See    also    Brown   v. 

North  Carolina.  —  State  v.  Morris,  84  State,  3  'lex.  App.  294. 

N.  Car.  756;  State  v.  Laxton,  78  N.  Car.  Discretion  Should  Hot  Be  EzerolBod  Pro- 

564:  State  V,  Manuel,  64  N.  Car.  601:  judicially  to  Either  Party.  —  To  exclude 

Purnell  v.  Purnell,  89  N.  Car.  42,  citing  is  a  matter  generally  within  the  discre- 

State  V,   Sparrow,  3  Murph.  (N.  Car.)  tion  of  the  court,  but  when  such  dis- 

487.  cretion  is   exercised,  it  should  not  be 

Tennessee.  —  Rainwater  v.  Elmore,  I  in  a  manner  prejudicial  to  either  side 

Heisk.  (Tenn.)  363;  Nelson  v.  State,  2  of  the  controversy,   and  all  witnesses 


Swan  (Tenn.)  237. 


who  are  to  be  called  to  a  given  point. 


Texas. —  Cavasos  v.  Gonzales.  33  Tex.  whether  for  the  plaintiff  or  for  the  de- 

133;  McMillan  ;/.  State,  7  Tex.  App.  142;  fendant,    should    be   excluded;    but  a 

Willis  r.  Nichols,  5  Tex.  Civ.  App.  154;  party  to  the  suit  cannot  be  so  excluded. 

Tohnson  v.  State,  10  Tex.    App.    571;  Mcintosh  v.  Mcintosh,  79  Mich.  198. 
Texas,  etc.,  R.  Co.  v.  Pearl,  3  Tex.  App.        Beview  of  Refasal  to  Order  Whore  Ho 

Civ.  Cas.,  §  6;  Watts  v.  Holland,  56  Tex.  Beaaoni  Given.  —  Where  in  a  criminal 

60;  Gulf,  etc.,  R.  Co.  V.  West,  (Tex.  Civ.  prosecution   the  defendant   requests  a 

App.  1896)  36  S.  W.  Rep.  loi;  Leache  v.  separation   of    the    witnesses,    but  no 

State,  22  Tex.  App.  279  [citing  Kennedy  special  reasons  are  given,  the  Supreme 

r.  State,  19 Tex.  App.  620;  Bond  zf.  State,  Court  cannot  say  that  the  trial   court 

20  Tex.  App.  421];  Hedrick  v.  State,  40  so  abused  its  discretion  as  to  commit 

Tex.  Crim.  532.  material  error  by  its  refusal  to  grant 
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Cases  which  apparently  at  least  hold  the  contrary  are,  however, 
not  wanting.  * 

Termi  of  Ordor  Discretionary  with  Court.  —  The  terms  of  an  order  plac- 
ing witnesses  under  the  rule  are  confided  in  a  great  measure  to 
the  discretion  of  the  court,'  but  that  discretion  should  not  be  so 
exercised  as  to  defeat  the  purpose  of  the  order.' 

(3)  Exemption  of  Certain  Witnesses  from  Operation  of  Rule  — 
(a)  Oitorotion  of  Conrt.  —  According  to  numerous  decisions,  the 
question  what  witnesses  may  be  exempted  from  the  operation  of 
the  rule  when  invoked  rests  in  the  discretion  of  the  court,*  and 
the  exercise  of  this  discretion  is  not  reviewable  on  appeal  or 
error,*  unless  a  clear  case  of  abuse  of  discretion  appears.* 

(b)  ClasMi  of  Witnessai  Usually  Exempted.  —  Persons  whom  the 
court  usually  excludes  from  the  operation  of  the  rule  are 
attorneys  of  the  court,''  its  executive  officers,  such  as  deputy 

the    defendant's     request.      State    v,  for  the  trial,  and  it  is  usually  important 

Davis.  48  Kan.  i.  that  counsel  should   confer   with   the 

1.  See  People  v.  Duffy,  I  Wheel,  witnesses  that  he  proposes  to  call.  See 
Crim.  (N.  Y.)  123;  State  v.  Sparrow,  3  also  Allen  i\  State,  61  Miss.  627. 
Murph.  (N.  Car.)  487;  Rainwater  1/.  The  better  practice  would  seem  to  be 
Elmore,  I  Heisk.  (Tenn.)  363;  Gregg  for  counsel  to  olitain  leave  of  the  court 
V.  Slate.  3  W.  Va.  705;  Soutbey  v,  Nash,  to  speak  to  a  witness  who  is  under  the 
7  C.  &  P.  632,  32  E.  C.  L.  664.  rule.    Jones  v.  Slate,  3  Tex.  App.  150. 

In  Texas  it  has  been  held  that  no  dis-  Permission  to  the  prosecuting  attor- 

creiion  is  extended  to  the  judge  and  ney  to  confer  with  witnesses  under  the 

that  a  refusal  to  place  witnesses  under  rule  is  a  matter  for  the  discretion  of  the 

the  rule  in  a  proper  case  is  cause  for  court  trying  the  case;  and  unless  abuse 

reversal.    Watts  z/.  Holland,  56  Tex.  54.  of  that  discretion  is  shown  its  exercise 

In    Tenneisee  some  early   cases   ex*  will  not  be  revised  on  appeal.     Davis 

pressly  held  that  the  rule  is  demanda-  v.  State,  6  Tex.  App.  196. 

ble  as  of  right  in  all  cases  upon  affidavit  4.  People  v.  McCarty,  117   Ala.  65; 

showing  its  necessity.     Smith  v.  State,  McClellan  z*.  State,  117  Ala.  140;  Rob- 

4  Lea  (Tenn.) 428;  Rainwpter^.  Elmore,  erts  v.  State,  122  Ala.  47;  Riley  v.  State, 

1  Heisk.  (Tenn.)  363:  Nelson  v.  State,  88  Ala.   193;  Barnes  v.  State,  88  Ala. 

2  Swan  (Tenn.)  237.  204;  State  v.   Rrookshire,  2  Ala.  303; 

2.  Brown  v.  State,  3  Tex.  App.  294.  McGuff  v.  State,  88  Ala.  147;  Ryan  v. 
The  order  of  exclusion  may  in  every  Couch,  66  Ala.  244;  Carson  v.  State,  80 

case  be  so  molded  as  to  meet  the  re-  Ga.  170;  Kellei   z/.  State,  102  Ga.  506; 

quirementsof  justice.   State  &.  Hughes,  State  z/.  Whirworth,  126  Mo.  573;  Rob- 

71  Mo.  633.  erson  z\  State,  (Tex.  Crim.  1899)  49  S. 

8.  Commanicationi  Between   Witneeeei  W.  Rep.  398;  Jackson  v.  Com.,  96  Va. 

and   Gonnsel.  —  The  object  of   placing  107;  States.  McGilvery,  20  Wash.  240. 

wiiness?s  under  the  rule  is  to  prevent  6.  Barnes     v.    State,    88    Ala.    204; 

the   testimony  of    one    witness    influ-  McGuff  v.  State,  88  Ala.  147;  Riley  v, 

encing  that  of  another,  and  not  to  pre-  State,  88  Ala.  193;  Ryan  v.  Couch.  66 

vent  counsel  from  communicating  with  Ala.  244. 

them.     State   v,  McGraw,   35   S.    Car.  6.  Hinkle  v.  Slate,  94  Ga.  595;  Jack- 

233:  Jones  7/.  State,  3  Tex.  App.  150;  son  v.  Com.,  96   Va.   107,  in   both   of 

Williams  v.  State,  35  Tex.  355.  which  cases  the  ruling  of  the  trial  court 

In  White  V.  State,  52  Miss.  216,  the  was  sustained, 

court  held   that  the  refusal  to  permit  7.  Jemmison  v.  Gray.  29   Iowa  537; 

counsel  for  the  accused  to  confer  with  Allen  z/.  Com.  (Ky.,  1888)  9  S.  W.  Rep. 

a  witness  for  the  defense  was  error,  703:  Powell  v.  Stale,  13  Tex.  App.  244; 

since  a  part  of  the  jury  trial  guaranteed  Boatmeyer    v.    State,    31    Tex.    Crim. 

by  the  constitution  is  the  right  to  proc-  474;  Brown  v.  Slate,  3  Tex.  App.  295; 

ess  for  witnesses  and  the  use  of  the  Johnson   v.   State,  10   Tex.  App.  571; 

nsual  and  ordinary  means  to  prepare  Roach  v.  Siate,  41  Tex.  262;  Sherwood 
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sheriffs/  witnesses  called  to  testify  to  the  reputation  of  a  witness 
for  truth  and  veracity,'  expert  witnesses,'  and  rebuttal  witnesses.'* 
(o)  Exemption  of  Party  to  Snit  —  In  Ooneral.  —  When  an  order  is  made 
requiring  that  witnesses  be  examined  out  of  the  hearing  of  each 
other,  a  party  to  the  suit  who  is  also  a  witness  should  not  be 
included  in  the  order  so  as  to  prevent  him  from  being  present 
during  the  progress  of  the  trial.' 


V.  State,  42  Tex.  498;  State  v.  Ward,  61 
Vt.  153;  Gregg  I.  State,  3  W.  Va.  705; 
Everett  v,  Lowdham.  5  C.  &  P.  gi,  24 
£.  C.  L.  228;  Pomeroy  v.  Baddeley,  R. 
&  M.  430,  21  E.  C.  L.  482. 

A  Beaaon  for  the  Exemption  is  that 
*'  although  a  trial,  in  a  particular  case, 
may  be  progressing,  yet  the  court  has 


Francis  c.  Com.,  3  Bush  (Ky.)  4;  Mc- 
intosh V.  Mcintosh,  79  Mich.  198; 
French  v.  Sale,  63  Miss.  386;  Bernheim 
V.  Dibrell,  66  Miss.  199;  Jaeschke  v, 
Reinders,  2  Mo.  App.  212;  Schneider 
V.  Haas,  14  Oregon  174;  Lenoir  Car 
Co.  V.  Smith,  too  Tenn.  127;  Heaton 
V,    Dennis,    103   Tenn.    155,    in   which 


at  the  same  time  a  general  jurisdiction  case  the  court  pointed  out  that  a  con- 
in  other  cases,  and  may  make  orders  in  trary  decision  in  Wisener  v.  Maupin,  2 
them.  Both  the  duties  and  rights  of  Baxt.  (Tenn.)  342,  was  immediately 
an  attorney  therefore  dictate  ihat  he  superseded  by  statute,  now  Annot. 
should  have  the  right  to  be  present  at  Code  Tenn.  (1896),  §  5599,  which  per- 
all  times  in  the  court  room.'*     Allen  mits  parlies  to   be  present  during  the 


t/.  Com.,  (Ky.  1888)  9  S.  W.  Rep.  703. 

Attomeyi  Kot  Expressly  Excepted.  — 
Where  some  of  the  attorneys  of  a  party 
were  not  excepted  from  the  operation 
of  the  rule  when  the  other  witnesses 
were  sent  out,  it  was  held  that  there 
was  no  absolute  right  to  examine  them 
as  witnesses.  State  c.  Brookshire,  2 
Ala.  303. 

1.  Williams  v.  State,  37  Tex.  Crim. 
147;  Dement  v.  State,  39  Tex.  Crim. 
271;  Bonners  v.  State,  (Tex.  Crim. 
1896)  35  S.  W.  Rep.  669;  Johnican  v. 


trial. 

Putting  Defendant  nnder  Bnle  While 
Codefendant  Testifies.  —  One  of  several 
defendants  jointly  upon  trial  for  crime 
cannot  be  put  under  rule  while  a  co- 
defendant  gives  evidence  on  his  own 
behalf.  Richards  v.  State,  91  Tenn.  723, 
holding  that  such  constrained  absence 
of  a  defendant  during  his  trial  upon  a 
criminal  charge  is  in  violation  of  his 
constitutional  '*  right  to  be  heard  by 
himself  and  his  counsel  "  See  also 
French  v.  Sale,  63  Miss.  386.     But  com- 


State,  (Tex.   Cr.  App.   1898)  48  S.  W,  pare  Jemmison  v.  Gray,  29  Iowa  539, 

Rep.  181;  State  v.  Hopkins,  50  Vt.  3x6;  holding  that  such  exclusion  will  not  be 

State  V,  Lockwood,  58  Vt.  378;  Gregg  reversible  error  where  it  is  not  shown 

V,  State,  3  W.  Va.  705.  that  prejudice  resulted  therefrom. 

2.  Johnson   v.  State,   10  Tex.   App.        A  Party  in  Interest,  though  Not  a  Party 

571;  Brown  v.  Slate,  3  Tex.  App.  295;  of  Beoord,  should  not  be  put  under  the 

Roach  V.  State,  41  Tex.  261.  rule.     Chester  v.    Bower,   55  Cal.  46; 

8.  Roberts    v.    State,    122    Ala.   47;  Simon-Gregory  Dry  Goods  C^o.  r.  Mc- 


Vance  v.  State,  56  Ark.  402;  Leache  v. 
State,  22  Tex.  App.  279,  58  Am.  Rep. 
638;  Johnson  v.  State,  10  Tex.  App. 
571. 


Mahan,  61  Mo.  App.  499. 

The  Offioer  of  a  Corporation  charged 
with  the  duty  of  looking  after  its  inter- 
ests on  the  trial  of  a  cause  in  which  he 


It  Is  Discretionary  with  the  Conrt  to  is  a  witness  is  exempt  from  the  opera- 
put  expert  medical  witnesses  in  a  tion  of  the  rule  excluding  witnesses 
criminal  cause  under  the  rule  during    under  a  statutory  exception  in  favor  of 


the  examination  of  other  expert  wit< 
nesses.  Roberts  v.  State,  122  Ala.  47. 
See  also  Stale  v.  Baptiste,  26  La  Ann. 
134;  Johnson  v.  State,  10  Tex.  App.  571. 
4.  Heaton  v.  Dennis,  103  Tenn.  155. 


parties.     Lenoir  Car  Co.  v.  Smith,  100 
Tenn.  127. 

The  Guardian  of  a  Hinor  Defendant  is 
within  the  rule  that  a  party,  although 
a  witness,  may  not  be  excluded  from 


6.  Ryan  v.  Couch,  66  Ala.  244;  Shew  the  court  room  under  an  order  for  the 

V,  Hews,   126  Ind.  474;  Larue  v.  Rus-  separation   of    witnesses.     Cottrell  v. 

sell.  26  Ind.  386;  Cottrell  v,  Cottrell.  81  Colrell,  81  Ind.  87. 

Ind.  87;  Jemmison  v.  Gray,  29  Iowa  An  Agent  of  a  Party,  especially  in  the 

537;    Johnson    v,    Clem,    83    Ky.   84;  necessary    absence   of    his    principal, 
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Compelllag  Partj  to  Toitiiy  Boforo  Bmnining  Othtr  Witnouoa.  —  If,  how- 
ever, it  is  deemed  essential  to  the  discovery  of  truth  that  a  party 
to  a  civil  suit  who  is  also  a  witness  should  be  examined  without 
hearing  the  testimony  of  other  witnesses  in  his  own  behalf,  it  is 
not  error  to  require  him  to  testify  before  such  witnesses  are 
examined,*  and  in  case  he  refuses  to  do  so  to  put  him  under  the 
rule  while  such  witnesses  are  being  examined.  If  in  this  manner 
he  is  absent  from  the  court  room  during  any  part  of  the  trial,  it 
is  his  own  fault,  and  he  has  no  cause  to  complain  of  it.' 

Praotioe  Confined  to  GlTil  Caios.  —  The  practice  of  requiring  a  party 
who  is  a  witness  in  his  own  case  to  testify  before  the  examina- 
tion of  the  other  witnesses  is»  however,  confined  to  civil  trials, 
and  has  no  application  to  criminal  prosecutions.' 

(4)  Effect  of  Disobedience  —  (a)  As  AfGMting  Admission  of  Testimony. 
—  With  reg^ard  to  the  effect  of  disobeying  an  order  putting  a  wit- 
ness under  the  rule  upon  the  competency  of  such  witness  to 
testify,  the  decisions  seem  to  be  in  irreconcilable  conflict.  Some 
hold  that  it  is  discretionary  with  the  judge  to  allow  or  forbid  a 
disobedient  witness  to  testify,^   and  that  the  action  of  the  court 

should  not  be  put  under  the  rule  where  Louisiana, -^%\AMt  v,  Watson,  36  La. 

his  sertrices  are  required  by  counsel  in  Ann.  148. 

the  management  of  the  trial.     Ryan  v.  Massachusetts, —  Com.  v.  Hall,  4  Allen 

Couch,  66  Ala.  244.     See  also  Indian.  (Mass.)  305. 

apolis  Cabinet  C  .  ir.  Herrman,  7  Ind.  Mississippi.  — Sartorious  v.  State,  24 

A  pp.  462;  Cottrell  v.  Cottrell,  81  Ind.  Miss.  602. 

87;  Detrick  z/.  McGlone,  46  Ind.  291;  Ohio,  —  Laughlin  v.  State,  18  Ohio  99. 

Lafayette  v.  Ash  by,  8  Ind.   App.  214;  Texas,  —  Garlington    v,    Mcintosh, 

Gulf,  etc.,  R.  Co.  V.  Bruce,  (Tex.  Civ.  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 

App.  1893)  24  S.  W.  Rep.  927.  389;  Cook  v.  State,  30  Tex.  App.  607; 

Saving  Point  for  Beyiew.  —  In  Heaton  Turner  v.  State,  (Tex.  Crim.   1895)  32 

V,  Dennis,  103  Tenn.  155,  the  court  put  S.  W.  Rep.  700;  Blackwell  v.  State,  29 

a  party  under  the  rule,  against  his  ob-  Tex.   App.    194;    Sherwood    v.    State, 

jection.     It   was  held  thai,  the  ruling  42  Tex.  498;  Leache  v.  State   22  Tex. 

was  presented  for  review,  although  the  App.    279;  Thomas   v.   State,  33   Tex. 

party  left  the  court  room  in  obedience  Crim.  607;  Jones  v.  State,  3  Tex.  App. 

to  the  judge's  order,  instead  of  remain-  150;    Bonners    v.    State,    (Tex.   Crim. 

ing  and  oflfering  himself  as  a  witness  1896)  35  S.  W.  Rep.  669. 

and  excepting  to  his  rejection.  In  England  several  cases  hold  that  it 

1.  Tift  V,  Jones,  52  Ga.  538;  French  is  discretionary  to  allow  a  disobedient 
V,  Sale,  63  Nliss.  386;  Bernheim  v,  Dib-  witness  to  testify.  Parker  v,  M'Wil- 
rell,  66  Miss.  107.  Hams,  6  Bing.  683,  19  E.  C.  L.  204;  Rex 

2.  French  v.  Sale,  63  Miss.  386.  v,  Colley,   M.  &  M.  329,  22  E.  C.  L. 
8.  Garman  9.  State,  66  Miss.  196,  ^/iV-    325;  Rex  v.   Brown,  citeti  in  Gregg  z^. 

tini^uishing  French  z/.  Sale,  63  Miss.  386,  State,  3  W.  Va.  710.     See  also  Hey  v, 

and  holding  that  whether  charged  with  Com.,  32  Gratt.  (Va.)946:  Rex  v.  Wylde, 

a  felony  or  a  misdemeanor  the  accused  6  C.  &  P.  380,  25  E.  C.  L.  447.     Except 

has  the  righl  to  be  present  and  to  see  in  exchequer  cases,  where  he  is  per- 

and  hear  all  that  occurs  in  the  trial.  emptorily  exclude  ,  **  with  a  view  to 

4.  Alabama.  —  Sidgreaves    v.  Myatt,  the  fairness  of  proceedings  chiefly  at 

22  Ala.  617:  State  v,  Brookshire,  2  Ala.  the  instance  of  the  crown."     And  the 

303;  Montgomery  v.  State,  40  Ala.  684;  exception  in  the  exchequer  is  confined 

Thorn  v,  Kemp,  98  Ala.  417;  Sanders  to  revenue  cases.  Parker  z'.  M' William, 

V,  State,  105  Ala.  4.  6  Bing.  683,  19  E.  C.  L.  204;    Thomas 

Illinois,  —  Bow  v.  People,  160  III.  438.  v.  David,  7  C.  &  P.  350,  32  E.  C.  L.  537. 

Kentucky.  —  Carlton   v.   Com.,   (Ky.  Federal  Practice  in  (Mminal Cases.  —  In 

189a)  18  S.  W.  Rep.  535.  U.  S.  V,  Woods,  4  Cranch  (C.  C.)  484, 
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is  not  assignable  as  error.'  Others  expressly  declare  that  the 
court  has  no  power  merely  for  disobedience  to  its  order  of  sepa- 
ration to  forbid  the  examination  of  a  witness.*  The  better  rule 
appears  to  be  that  the  witness  should  not  be  disqualified  by  his 
disobedience,  but  that  his  examination  should  in  all  cases  be 
allowed,  at  least  where  the  party  calling  him  is  guiltless  of  any 
connivance  in  his  disobedience.^     If,  however,  it  appears  that 

it  was  held  that  If  one  of  the  witnesses  indicate  that  he  reached  a  wrong  con- 

who  have  been  ordered  to  be  taken  out  elusion.    People  v^  Suznmers,  115  Mich. 

of  court  during  the    examination    of  537. 

other  witnesses  for  the  government  in  8.  Arkansas,  —  Pleasant  v.  State.  15 

a  capital  case  remains  in  court  in  vio-  Ark.  650. 

lation  of  ihe  order,  the  court  will  not  Georgia.  —  Cunningham  v.  State,  97 

permit  his  examination.  Ga.  214;  Rooks  v.  State,  65  Ga.  330: 

Violation  of  Covrt'i  I^jtinotion  hy  Talk-  May  v.  State,  90  Ga.  793;  Lassiter  v. 
ing  with  Others.  —  Where  a  witness  in  State,  67  Ga.  739;  Bone  v.  State,  86  Ga. 
a  criminal  case  has  been  put  under  the  108;  Metropolitan  St.  R.  Co.  v.  John- 
rule  and  has  violated  the  injunction  of  son,  90  Ga.  500.  See  also  Betts  v, 
the  court  by  talking  with  others  about  State,  66  Ga.  512.  Compare  Pergason 
thecase,  it  is  within  the  discretion  of  the  v,  Etcherson,  91  Ga.  785;  Etheridge  z'. 
court  to  permit  his  examination,  and  Hobbs,  77  Ga.  531. 
the  e::ercise  of  this  discretion  will  not  Indiana,  —  Burk  v.  Andis,  98  Ind.  59; 
be  rs/iewed  on  appeal.  Sanders  v.  States/.  Thomas,  1 11  Ind.  515.  Compare 
State,  105  Ala.  4.  Porter  v.  State,  2  Ind.  435. 

Difloretioii  to  Bo  CarefoUy  Exeroisod.  —  Maryland,  —  Parker  v.  State,  67  Md. 

"  If  a  witness  put  under  the  rule  re-  329. 

turns  of  his  own  accord  and  hears  the  Missouri,  —  O'Bryan    v.    Allen,    95 

testimony,  or  if  witnesses  should  arrive  Mo.  68;  State  v,  Gesell,  124  Mo.  531. 

at  the  court  house  and  hear  the  testi-  Contra^  State  v,  Fitzsimmons,  30  Mo. 

mony,  or  a  part  of  it,  before  they  are  236;  Dyer  v.  Morris,  4  Mo.  214. 

discovered,  it  will  be  in  the  discretion  New    York,  —  Friedman    v.    Myers, 

of  the  court  to  permit  them  to  testify  (N.  Y.  City  Ct.  Gen.  T.)  39  N.  Y.  St. 

or   not.     But  as  it  would  be  a  great  Rep.  192. 

hardship    to  deprive   a  party  of    the  North  Carolina,  —  State  v.  Sparrow,  3 

benefit  of  his  witnesses  when  he  has  Murph.  (N.  Car.)  487. 

himself  been  in  no  default,  the  permis-  Oregon,  —  Hubbard   v,    Hubbard,   7 

sion  ought  to  be  given,  unless  there  be  Oregon  47. 

some  peculiar  circumstances  forbidding  Tennessee,  —  Smith   v.   State,  4  Lea 

it,  which  the  court,  in  the  exercise  of  (Tenn.)  430. 

a  sound    discretion,  will   determine."  Virginia.  —  Hey  v.  Com.,  32  Gratt. 

Stale  V,   Brookshire,  2  Ala.  303,  citing  (Va.)  946. 

Beamon  v,  Ellice,  4  C.  &  P.  585,  f^  E.  England,  —  Cobbclt  v.  Hudson,  i  El. 

C.  L.  537;  Rex  V.  Colley, M.  &  M.  329,  &  Bl.  11,  72  E.  C.  L.  it;  Chandler  v, 

22  E.  C.  L.  325.  Home,   2   M.  &   Rob.  423.    See  also 

1.  Smith  ».  State,  61  Miss.  754;  Miller  Cook  v,  Nethercote,  6  C.  &  P.  741,  25 

V.  State,  36  Tex,  Crim.  47;  Powell  v,  E.  C.  L.  627;  Rex  v.  CoUcy,  M.  &  M. 

State,  13  Tex.  App.  244.     And  see  the  329,  22  E.  C.  L.  325:  Thomas  v,  David, 

cases  in  the  preceding  note.  7  C.  &  P.  350,  32  E.  C.  L.  537. 

Trial  Judge's  Determination  as  to  Com-  8.  Alabama.  —  Bell  v.  State,  44  Ala. 

plianoe  witli  Order  Final.  —  A  contention  393. 

that  the  respondent  in  a  criminal  case  Arkansas,  —  Pleasant    v.    State,    15 

was  prejudiced  by  the  fact  that  persons  Ark.  624. 

were  sworn  as  witnesses  for  the  people  California  —  People   v.   Boscovitch, 

although   they   had   not   observed   an  20  Cal.  436. 

order  ot  the  court  excluding  witnesses  Georgia,  —  Rooks  v.  State,  65  Ga.  330. 

from  the  court  room  must  fail  where  Illinois,  —  Bulliner  v.  People,  95  III. 

the  record  discloses  that  the  trial  judge  394. 

satisfied  himself  that  they  had  complied  Indiana,  —  Davis  v,    Byrd,  94  Ind, 

with  the  order  and  there  is  nothing  to  525;  Burk  v,  Andis,  98  Ind.  59. 
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the  witness  has  disobeyed  by  the  consent  or  procurement  of  the 
party,  the  court  may  very  properly  exclude  him.* 

(b)  As  Affoeting  Credit  of  Witnoit.  —  It  is  usually  held  that  the  fact 
of  a  witness's  disobedience  to  the  rule  goes  to  his  credit,  even 
where  he  may  not  be  forbidden  to  testify,*  and  that  the  fact  may 
be  commented  on  to  the  jury  as  affecting  his  credibility.' 

(o)  Punifhment  for  Oontompt.  —  The  failure  of  a  witness  to  comply 
with  the  order  is  held  to  constitute  a  contempt  and  to  be  punish- 
able as  such.^ 

Jowa. — Grimes  v.  Martin,  lo  Iowa  Hubbard,  7  O region  42.    See  also  Jaclc- 

347.  son  V.  State,  14  Ind.  327. 

Kansas, — Davenport  c^.  Ogfg,  1 5  Kan.  When,  after  an  order  of  court  ex- 

363.  eluding  all  witnesses  from  the  court 

Missouri,  —  Keith  v,  Wilson,  6  Mo.  room,  the  defendant's  witness,  a  co- 

435;    O'Bryan    v,   Allen,   gs   Mo.   68;  defendant,  to  whom  a  severance  had 

State  r.  Gesell,  124  Mo.  531.  been  granted,  remained  during  the  trial 

Nevada,  —  State  r.  Salge,  2  Mev.  321.  sealed  by  the  defendant,  it  was  held 

New  York,  —  Friedman  v.  Myers,  (N.  that  the  trial  court  was  justified  in  re* 

Y.  City  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  fusing  to  permit  him  to  testify  on  the 

192.  ground  that  the  defendant  participated 

Ohio,  —  Dickson    ir.State,   39    Ohio  in  the  disobedience.    State  v,  Gesell, 

Si.  73.  124  Mo.  531. 

6>r^;^<7M.  —  Hubbard    v,    Hubbard,    7  8.  Davis  v.  Byrd,  94  Ind.  525;  Grimes 

Oregon  42.  v,   Martin,   10  Iowa  347;  Ferguson  v, 

Tennessee,  —  Smith   v.   State,  4  Lea  Brown,  75  Miss.  214;  Keith  v,  Wilson.  6 

(Tenn.)428.  Mo.  435;  Smith  v.  State,  4  Lea  (Tenn.) 

Virginia,  —  Hopper  t^.  Com.,  6 Gratt.  428;  State  v,  Lee  Doon,  7  Wash.  308; 

(Va.)  684.  Gregg  v.  State,  3  W.  Va.  705;  Chandler 

Washington,  —  State  v,  Lee  Doon,  7  v,   Florne,  2  M.  &  Rob.  423;  Cook  v. 

Wash.  308.  Nethercote,  6  C.  &  P.  741,  25  E.  C.  L. 

West  Virginia,  — Gregg  v.  State,   3  627;  Rex  v,  Colley,  M.  &M.329,  22  E. 

W.  Va.  705.  C.  L.  325. 

England. — Cook  i/.  Nethercote,  6  C.  8.  Friedman  v,  Myers,  (N.  Y.  City 

&  P.  743.  25  E.  C.  L.  628.  Cl.    Gen.   T.)  39  N.  Y.   St.   Rep.  192; 

Bole  Vindioated.  —  If    the   witness's  Hey  v.  Com.,  32  Gratt.  (Va.)o46;  State 

contumacy  should  be  held  to  constitute  v,  Lee  Doon,  7  Wash.  308;  Chandler  v. 

a  sufficient  ground  to  warrant  the  court  Home,  2  M.  &  Rob.  423. 

in  excluding  him  altogether,  notwith-  4.  California. —  People  v.  Boscovitch, 

standing  it  appears  that  it  was  through  20  Cal.  436. 

no  connivance  or  default  of  the  party  Georgia, — Cunningham  v.  State,  97 

to  the  suit,  an  unwilling  and  reluctant  Ga.   214;    May  v.  State,  90  Ga.  793; 

witness  might  by  wilful  and  intentional  Metropolitan  St.  R.  Co.  v,  Johnson,  90 

disobedience  to  the  order  at  any  time  Ga.  500. 

deprive  the  party  of  the  benefit  of  his  Illinois,  —  BuUiner  v.  People,  95  111. 

testimony.     The  court  is  invested  with  394. 

ample  powers  to  punish  such  contu-  Iowa,  —  Grimes  v,  Martin,  10  Iowa 

macy  and  enforce  its  orders,  and   it  347. 

will  hardly  be  contended  that  a  party  Mississippi,  —  Ferguson  v.  Brown,  75 

is   compelled  to  watch    his   witnesses  Miss.  214. 

to  prevent  their  misconduct.     While  it  Nevada,  —  State  v.  Salge,  2  Nev.  321, 

will  be  undoubtedly  his  duty  to  present  New    York.  —  Friedman    v,    Myers, 

the  matter  to  the  court  if  the  miscon-  (N.  Y.  City  Ct.  Gen.  T.)  14  N.  Y.  Supp. 

duct  of  the  witness  comes  under  his  142. 

notice,   yet  he   has   no  extraordinary  Ohio,  —  Dickson   v.   State,   39  Ohio 

powers  to  enforce  his  wishes,  nor  is  it  St.  73. 

his  duty  to  exercise  more  than  ordinary  Oregon.  —  Hubbard   v,    Hubbard,   7 

diligence.     Keith  v,  Wilson,  6  Mo.  435.  Oregon  42. 

1.  Keith  V,  Wilson,  6  Mo.  435;  Dyer  Texas,  —  Jones  v.  State,  3  Tex.  App. 

V.   Morris,    4    Mo.   214;    Hubbard   v,  150. 
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(5)  Discretion  of  Court  as  to  Witnesses  Not  under  Rule.  —  The 
admission  of  witnesses  to  testify  who  have  not  been  placed  under 
the  rule  is,  according  to  some  decisions,  within  the  sound  discre- 
tion of  the  court,  ^  and  such  discretion  will  be  presumed  to  have 
been  correctly  exercised  until  the  contrary  appears.* 

d.  Power  to  Examine  Witnesses.  —  A  judge  presiding  on 
a  trial  is  not  a  mere  moderator,  but  has  active  duties  to  perform 
without  partiality  in  seeing  that  the  truth  is  developed^,'  and  to 
that  end  it  is  not  only  his  privilege,  but  it  is  often  his  duty,  to 
examine  a  witness,  and  he  may  also  recall  and  examine  a  witness 
in  order  to  supply  an  omission  of  proof  on  a  material  point.'*     In 

West  Virginia.  —  Gregfgf  r.  State,   3  der  the  rule,  the  defendant,  at  the  close 

W.  Va.  705.  of  the  testimony,  called  and  offered  to 

England,  —  Chandler  v.  Home,  2  M.  examine  witnesses  who  had  not  been 

&  Rob.  423.  subpoenaed,  sworn,  or  placed  under  the 

1.  State  V,  Jones,  47  La.  Ann.  1524;  rule,  without  showing  that  such  lesti- 
Sherwood  v.  State,  42  Tex.  498;  mony  was  material,  or  without  giving 
Buchanan  &.  State.  (Tex.  Crim.  1899)  any  reason  for  not  complying  with  ihe 
52  S.  W.  Rep.  769;  Williams  v.  Slate,  order  of  the  court  placing  witnesses 
37  Tex.  Crim.  147;  King  v.  State,  34  under  the  rule.  It  was  held  that  the 
Tex.  Crim.  228;  Bishop  v.  State,  (Tex.  court  properly  refused  to  permit  the 
Crim.  1896)  35  S.  W.  Rep.  170;  Com.  examination  of  such  witnesses.  Tru- 
V.  Brown,  90  Va.  671.     See  also  People  jillo  v.  Territory,  6  N.  Mex.  589. 

V.  Piper,  112  Mich.  644.  Discretion  in  Permitting  SeeaU  ofWit* 
Witnesses  Absent  When  Order  Was  ness.  —  It  is  within  the  discretion  of  the 
Hade. —  In  State  z'.  Gregory,  33  La.  court  to  permit  the  recall,  to  explain 
Ann.  737,  it  was  held  that  under  an  his  testimony,  of  a  witness  who  had 
order  that  witnesses  for  the  state  and  been  under  the  rule  and  who  had  been 
the  accused  were  to  be  sequestered,  discharged  and  had  been  at  large, 
the  accused  should  not  have  been  de-  Coins  v.  State,  41  Tex.  334.  See  also 
prived  of  the  testimony  of  some  of  his  Roach  v.  State.  41  Tex.  261. 
witnesses,  who  were  not  in  court  when  8.  Long  v.  State,  95  Ind.  481.  See 
the  order  was  made,  but  presented  also  Sparks  tA.  State,  59  Ala.  82. 
themselves  for  the  first  time  on  the  day  4.  Lycan  v.  People,  107  111.  423; 
after  the  the  order.  See  also  State  v.  State  v.  Lee,  80  N.  Car.  483. 
Hare,  74  N.  Car.  591.  As  to  the  control  of  a  trial  judge  over 
BeeenUy  Discovered  Material  Testimony,  the  examination  of  witnesses,  his  right 
—  In  a  capital  case  a  witness  who  has  to  examine  them,  to  recall  witnesses, 
been  discovered  only  a  few  moments  be-  etc.,  see  generally  article  Examination 
fore  he  is  put  on  the  stand  ought  not  to  of  Witnesses,  vol.  8,  p.  70. 
be  excluded  merely  upon  the  ground  Practice  Not  Enconraged.  —  While  it 
that  the  defendant  had  joined  the  state  is  the  rii^ht  of  a  trial  judge  to  inter- 
in  requiring  that  the  witnesses  be  put  rogate  witnesses  when  essential  to 
under  the  rule,  where  the  testimony  of  the  administration  of  justice,  yet  the 
the  witness  is  material  to  the  defense,  practice  of  doing  so  when  not  abso- 
Smiih  z.-.  Stale,  4  Lea  (Tenn  )  428.  lutely  necessary  should  be  discouraged. 
Galling  Bystander  as  to  Credit  of  Wit-  Fager  r.  State.  22  Neb.  332,  where  the 
ness  Examined. —  When  witnesses  are  court  said  that  the  common-law  rule 
put  under  d  rule  and  examined  sep-  conferring  arbitrary  power  upon  trial 
arately  it  is  competent  to  call  a  by-  judges  has  been  so  far  modified  by  the 
stander  or  witness  not  under  the  rule  Nebraska  Code  as  greatly  to  limit  this 
to  the  credit  of  one  just  examined,  power,  and  in  case  of  its  abuse  a  re- 
Woods  f.  McPheran,  Peck  (Tenn.)  371.  viewing  court  would   not  hesitate  to 

2.  Sherwood  r.  State,  42  Tex.  498.  give  a  new  trial  to  the  injured  party. 
Testimony  Properly  Ezolndod.  —  In  a  Examining   Witness    Vot    Called   by 

prosecution  for  assault  with  intent  to  Either  Party.  —  At  the  trial  of  an  action 
kill,  where,  at  the  opening  of  the  case,  the  judge  has  power  to  call  and  exam- 
the  witnesses  were  sworn  and  put  un-    ine  a  witness  who  has  not  been  called 
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SO  doing  he  should,  however,  scrupulously  avoid  all  semblance  of 
partiality.* 

e.  Cautioning  Witnesses  —  Bight  of  jndgo  to  oauUon  smburaMod 

mtnoMOi.  —  It  is  not  improper  for  a  trial  judge,  when  he  sees  that 
a  witness  is  embarrassed  or  hesitates  while  testifying,  to  caution 
him  not  to  become  excited  and  to  think  over  what  he  is  going 
to  say.* 

Duty  of  Court  to  InliMnii  Witnoit  u  to  Hii  Privilogo.  ~  It  has  been  held 
that  when  the  trial  judge  can  perceive  that  a  question  put  to  a 
witness  would  have  a  tendency  to  criminate  him,  it  is  his  duty  to 
inform  the  witness  of  his  privilege  and  to  sustain  him  in  declin- 
ing to  answer.* 

BfFoet  of  lUlvo  to  Caution  Witnoit  that  Ho  fl^ood  Vot  Answer.  —  But  the 
failure  of  the  court  to  caution  a  witness  that  he  need  not  answer 
a  question  if  the  answer  would  tend  to  criminate  him  is  not  cause 
for  settiiig  aside  a  verdict  against  one  upon  whose  trial  for  a 
crime  such  witness  testified.* 

Cautioning  Witnoio  to  Aniwor  on  ffis  Own  Knowlodgo  Only.  —  It  has  been 
held  to  be  no  ground  of  exception  that  the  presiding  judge  cau- 
tioned the  witnesses  to  state  only  what  they  knew  of  their  own 
knowledge.* 

/.  Right  of  Court  to  Take  Down  Testimony.  —  The 

court  itself  may  take  down  the  testimony  in  a  criminal  case 

by  either  of  the  parties,  and  when  he  objections  made  thereto  by  counsel  as 
does  so  neither  party  has  a  right  to  being  in  the  nature  of  mere  interrup- 
cross-examine  the  witness  without  the  tions.  Often  the  character  of  the  case 
leatre  of  the  judge.  Coulson  v.  Dis-  is  such  that  the  attorney  might  other- 
borough,  (1894)  2  Q.  B.  316.  wise  be  compelled  to  elect  whether  he 

1.  Sharp  V.  Slate,  51  Ark.  147;  Hud-  will  save  his  record  or  brook  the  ill 
son  V.  Hudson,  90  Ga.  581;  Bowden  :.'.  will  of  the  jury.  Besides,  it  is  always 
Achor,  95  Ga.  243;  Harris  v.  State,  61  embarrassing  to  persist  in  interposing 
Oa.  359;  Epps  V,  State,  19  Ga.  102;  objections,  especially  in  some  courts, 
Looney  v.  People,  81  111.  App.  370;  although  one  might  believe  the  exam- 
Long  V,  Slate,  95  Ind.  481;  McDonald  ination  Improper  or  irrelevant  to  the 
V.  State,  89  Tenn.  161.  issues  and  prejudicial  to  his  client.*' 

Objeetions  to  Qnastloiis  by  Jadge.  —  A  2.  Kearney  v.  State,  toi  Ga.  803. 

defendant    in    a   criminal    case   may,  8.  Friess  z^.  New  York  Cent.,  etc.,  R* 

where    questions    are    asked    by    the  Co.,  67  Hun  (M.  Y.)  205. 

judge,  object  when  the  questions  are  4.  Dunn  v.  State,  99  Ga.  211. 

asked  or  move  to  strike  out  the  evi-  5.  In   Com.  v.   Certain  Intoxicating 

dence  elicited  immediately  on  the  con-  Liquors,    122   Mass.   36,  which  was  a 

elusion   of   the   judge's    examination,  trial  of  a  complaint  alleging  the  keeping 

State    V.    Marshall,    105   Iowa    38,    in  of    intoxicating    liquors   in   a   certain 

which  case  the  court  said:     '*  We  think  building   for   unlawful   sale,  the    wit- 

the  rule  which  requires  a  party  to  make  nesses  for  the  government  were  asked 

his  objection    to   the  questions   when  if  ihey  knew  who  kept  the  place  and  if 

asked,  and  precludes  him  from  await-  they  knew  who  were  in  charge  of  the 

ing   the  answer   of   the    witness,  and  premises.      The  presiding  judge  cau- 

then  moving  to  strike  them  out,  ought  tioned  the  witnesses  to  state  only  what 

not  to  prevail  when  the  examination  is  they  knew   of    their   own    knowledge 

conducted  by  the  court.     The  jurors  and  what  they  had  seen  the  claimant 

natnrallv  assume   the    interrogatories  do  about  the  place,  and  it  was   held 

of  the  presiding  judge  to  be  proper,  as  that   the  claimant  had   no  ground  ol 

they  are  presumed  to  be,  and  look  upon  exception. 
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instead  of  having  it  done  by  an  amanuensis.^ 

g.  Duty  in  Ruling  upon  Evidence  —  Duty  to  Ezeiude  improper 
Evidenoe.  —  If  improper  evidence  is  offered  by  the  state  in  a 
criminal  case  the  court  should  exclude  it,  whether  proper  objec- 
tions on  behalf  of  the  defendant  are  or  are  not  made;  and  it  has 
been  held  that  even  in  a  civil  proceeding,  when  the  irrelevancy 
and  incompetency  of  the  evidence  are  at  once  apparent,  there  is 
no  good  reason  for  the  application  of  the  rule  requiring  specific 
objections  to  the  testimony.* 

Duty  to  Gorreot  Error  in  Admitting  or  Exelnding  ETidenoe.  —  It  is  the  duty 
of  the  presiding  judge,  if  satisfied  that  he  has  illegally  admitted 
or  excluded  evidence,  to  correct  the  error  during  the  trial  by 
withdrawing  from  the  jtiry  evidence  improperly  admitted  or  by 
admitting  evidence  improperly  excluded.' 

Duty  to  State  Soope  and  Application  of  Eyidenoe  Incidental  to  Haterial  Fact. 
—  Where  evidence  admitted  on  the  trial  of  a  criminal  action  does 
not  bear  directly  upon  the 'main  issue,  but  has  only  an  incidental 
relation  to  a  material  fact,  it  is  both  the  province  and  the  duty 
of  the  trial  court  to  state  clearly  the  limitations  of  its  scope  and 
application  to  be  observed  by  counsel  and  jury.* 

Ezpresfion  of  Opinion  or  Comment  on  Evidenoe.  —  In  passing  upon  the 
admissibility  of  evidence  the  trial  judge  should  not  comment  on 
its  weight  or  bearing.* 

Stating  Beason  for  Bnling  on  Eyidenoe.  —  It  has  been  held,  however, 
that  what  the  court  says  in  stating  to  counsel  the  reason  for 
denying  a  motion  to  exclude  or  rule  out  evidence  is  not  improper 
if  pertinent  to  a  question  raised  by  counsel,  although  the  reason 
given  involves  a  statement  as  to  certain  testimony  which  is 
already  in,  or  as  to  there  being  nothing  in  the  evidence  showing 
that  the  circumstances  are  as  the  counsel  claim.* 

4.  Control  over  Appointment  and  Conduct  of  Attorneys  — a.  Pow- 
ers AND  Duties  as  to  Appointment  of  Attorneys.  —  it  is 

1.  Sarah  v.  State,  28  Ga.  (J76.  See  also  Hughes  v,  Richter,   161  III. 

2.  State  V.  O'Connor,  65  Mo.  374.  409;  Slate  v.  Thompson,  (Mo.  1900)  55 
As  to  the  necessity  of  objections  gen*     S.  W.  Rep.  1013. 

erally  see  article  Excepi^ions  and  Ob-  As  to  (he  right  to  charge  the  jury  on 

jECTiONs,  vol.  8.  p.  153.  the  weight  of  the  evidence,  sec  article 

8.  Snow  V.  State,  58  Ala.  372.  Instructions,  vol.  11,  p.  qi  et  seq. 

As  to  withdrawing  incompetent  evl-  Opinion  as  to  Credibility  of  Witness. — 

dence  by  instructions,  see  article  In-  While    the    appellate    court   will    not 

STRUCTioNS.  vol.  II,  p.  307.  readily    interfere    with    the   presiding 

4.  People  V,  Webster,  139  N.  Y.  73,  judge  in  controlling  the  practice  in  his 
where  the  couri  said:  "  This  duty  is  court  as  to  the  conduct  of  counsel  and 
especially  enjoined  in  cases  like  the  as  to  their  asking  leading  questions, 
present,  where  jurors,  however  consci-  yet  in  passing  upon  the  admissibility 
entious  and  intelligent,  might  be  mis-  of  evidence,  or  deciding  whether  ques- 
ted by  I  he  character  of  the  testimony,  tions  are  leading,  he  should  not  pass 
and,  yielding  to  an  impulse  of  indigna-  upon  the  credibility  of  witnesses.  Jef- 
tion,  permit  it  to  exercise  an  undue  ferson  v.  State,  80  Ga.  16. 
influence  in  controlling  their  verdict."  6.  Croom  v.  State,  90  Ga.  430.     See 

6,  Mayo  v.  State,  7  Tex.  App.  342.  also  People  v.  McLean,   84  Cal.  480; 
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Vot  tlio  Coort'i  Duty  to  Boo  that  Litigants  ia  Civil  Caooo  Aro  Sapplied  with  Attor- 
noyi  in  every  stage  of  the  proceeding.* 

The  Court  Is  Hot  Boqairod  to  laform  Aooasod  Parties  that  They  Are  Eatitlod 
to  Coaasel  and  ask  whether  they  desire  that  counsel  should  be 
assigned  to  them,  but  it  has  become  almost  universally  the  prac- 
tice for  them  to  do  so  ex  propria  motu,^ 

Limiting  Hamber  of  Coaasel  Assisting  ia  Proseoatioa.  —  The  number  of 
counsel  who  will  be  permitted  to  assist  the  state  attorney  in  the 
prosecution  of  a  criminal  case  and  engage  in  the  trial  thereof 
must  be  determined  by  the  trial  cqurt,  and  is  a  matter  within  the 
discretion  of  such  court.' 

Appoiatmeat  of  Prooeoatiag  Attorney  Pro  Tempore.  —  The  trial  court  has 
the  power  to  appoint  a  prosecuting  attorney /re? /^w/^r^  under 
certain  circumstances.* 

Appoiatmeat  of  Coaasel  for  Defease.  —  In  accordance  with  the  consti- 
tutional right  of  the  accused  to  be  represented  by  counsel,  the 
court  may  compel  an  attorney  as  one  of  its  officers  to  defend  a 
prisoner  who  is  unable  to  employ  counsel.* 

b.  Power  to  Restrain  and  Punish  Offensive  Conduct. 

—  It  Is  the  Oaty  of  aa  Attoraey  to  Befraia  from  AbasiTo  Laagaage  aad  0£foasiye 
Persoaalities  and  to  maintain  a  respectful  bearing  towards  the  court, 
and  the  court  has  power  to  protect  itself  against  any  violation 
of  duty  in  these  respects.*     In  the  absence  of  facts  upon  the  rec- 

Reed  v,  Clark,  47  Cal.  200;  Barnes  v,  the  services  of  counsel  a  fair  and  im- 

State,  89  Ga.  316;  State  v.  Thompson,  partial  trial  is  a  matter  to  be  deter- 

(Mo.  1900)  55  S.  W.^  Rep.  1013.  mined  by  the  trial  court  in  the  exercise 

1.  Leahy   v.    Duhlap,   6    Colo.    552,  of  a  sound   discretion;   and    the   ap- 

wherein  it  was  held  to  be  no  ground  pellaie    court   cannot    interfere    with 

for  reversal  that  the  court  allowed  the  the  decision  of  the  trial  court  unless  it 

attorney  of  the  defendant  to  withdraw  very  clearly  appears  that  there  was  an 

from   the  case  and  proceeded  to  trial  abuse  of  discretion  resulting  in  injus- 

and  judgment   without   notice   to  the  tice   to  the  accused.     Keyes  v.  State, 

client  that  his  attorney  had  withdrawn,  122  Ind.  527. 

and  without  admonishing  the  attorney  6.  Redman    v.   State,   28    Ind.   205; 

of  his  duly.  State  r.  Tipton,  i  Blackf.  (Ind.)  166; 

8.  State    V.   Rollins,    50    La.    Ann.  Brown  r.  Brown,  4  Ind.  627;  Matter  of 

925.  Pryor,   18   Kan.   72;  Dailey   v.   State, 

8.  Thalheim  v.  State,  38  Fla.  169.  (Tex.  Crim.  1900)  55  S.  W.  Rep.  821. 

4.  As  to  this  power  to  appoint  special  As  to  proceedings  for  contempt,  see 

prosecuting  attorneys,  when  it  is  prop-  article  Contempt,  vol.  4,  p.  764. 

erly  exercised,  and  the  manner  of  do-  A  judge   will   wisely  overlook  any 

ing  it,  see  article  Prosecuting  Attor-  mere  hasty  unguarded  expression  of 

NEYS.  vol.  17,  p.  it  et  seq,  passion  or  disappointment,even  though 

6.  For  a  full  treatment  of  this  subject  disrespectful,  or  will  simply  notice  it 

see  Am.  and  Eng.  Encyc.  of  Law,  titles  by  a  reproof.     But  where  an  attorney 

Attorney  and  Client,  vol.  3,  pp.  417-419;  insists  upon  a  right  to  use  such  disre- 

Constitutional  Law,  vol.  6,  p.  9g9.  spectful  language,  or  is  in  the  habit  of 

Waiver  of  Eight  to  Assistanoe  of  Counsel,  so  using  it,  or  fails  when  his  attention 

—  Failure  to  apply  for  the  assignment  is  called  to  it  to  apologize  therefor,  it 
of  counsel  indicates  a  waiver  of  the  may  become  the  clearest  duty  of  the 
right  to  have  the  assistance  of  counsel,  judge  to  punish  him  for  contempt. 
State  V,  Raney,  63  N.  J.  L.  363.  Matter  of  Pryor,  18  Kan.  72. 

The  Vnmber  of  Cooniel  required  to  se-        It  Is  Improper  for  Counsel  to  Intompt 
cure  to  an  accused  unable  to  pay  for    the  Jndge  while  charging  the  jury  and 
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ord  showing  otherwise,  it  will  always  be  presumed  upon  appeal 
in  favor  of  the  trial  court  that  there  was  some  just  ground  for  any 
admonitory  remarks  or  directions  of  the  court  to  counsel.* 

5.  Control  over  Argnments  of  CoonseL  —  The  power  of  the  trial 
court  to  control  and  regulate  the  time,  number,  and  order  of 
arguments  of  counsel  and  the  duty  of  the  court  to  confine  coun- 
sel to  the  evidence  and  keep  them  within  the  boundaries  of  legiti- 
mate argument  have  been  fully  discussed  in  a  preceding  article.* 

6.  Duty  to  Befrain  from  Prejudicial  Bemarks  or  Conduct  —  a.  Gen- 
eral Rule  —  Care  to  Be  Uied.  —  It  is  a  matter  of  common  knowl- 
edge that  jurors  hang  tenaciously  upon  remarks  made  by  the 
court  during  the  progress  of  the  trial,  and  that  if  perchance  they 
are  enabled  to  discover  the  views  of  the  court  regarding  the  effect 
of  a  witness's  testimony  or  the  merits  of  the  case  they  almost 
invariably  follow  such  views;  •  therefore  judges  should  take  care 
to  say  and  do  nothing  in  the  hearing  of  the  jurors  while  a  case  is 

hold  a  discussion  with  him  on  the  law  leaving  such   question   to  their  deter- 

and   facts,  and   such   conduct   should  mination;  and   such  a  course  is  not  a 

not  be  allowed,  as  it  not  only  breaks  charge   upon  a  matter  of  fact,  wiihiK 

in  upon  the  province  of  the  court,  but  the  prohibition  of  Pub.  Stat.  Mass.,  c. 

is  almost  certain  to  confuse  the  judge.  153,  §  5,  but  is  merely  a  reference  to 

Novock  r.  Michigan  Cent.   R.  Co.,  63  the  testimony   which   the  judge  has  a 

Mich.  I2T.  right   to   make.     Com.   v,  Walsh,  162 

The    Use  of   Improper  and    Insulting  Mass.  242.     See  also  Patterson  r.  State, 

Language   to   and  about  Witneoeei    by  68  Ga.  292. 

Coansel  on  the  1  rial  of  a  criminal  case  is  Statement  of  Judge  as  to  Truth  of  Irrele- 

a   serious   abuse    and   should   not   be  vant  Hatter.  —  Where  counsel  goes  out 

tolerated.     People  v.  Bielfus,  59  Mich,  of  the  evidence  and  states  an  irrelevant 

576.  fact,  contending  that^  he  arrives  at  such 

Bemarks  of  Court  to  Counsel  by  Way  of  fact  by  inference  from  the  evidence,  it 

Bebuke.  —  Exception  may  be  taken  to  is  not  cause  for  a  new  trial  that  the 

any  decision,  sentence,  or  decree  of  the  presiding  judge,  in  interdicting  a  repe- 

court  below,  but  remarks  of  the  court  tition  of  the  statement,  says  that  of  his 

to  counsel  by  way  of  reasonable  remon-  own  knowledge  the  real  truth  of  the 

strance  or  rebuke  for  their  conduct  form  irrelevant  matter    was    thus    and   so. 

no  ground  of    exception.      Smith    z'.  Pritchett  v.  State.  92  Ga.  65. 

State,  72  Ga.  114.  8.  "  It   must    be    remembered    that 

It  Is  for  the  Trial  Court  to  Determine  jurors  watch  courts  closely,  and  place 

Whether  Counsel  Transcend  the  Limits  of  great   reliance  on  what  a  trial  judge 

Professionid  Duty  and  Propriety,  and  that  says  and  does.     They  are  quick  to  per- 

determination  cannot  be  assigned  for  ceive  the  leaning  of  the  court.     They 

error  in  the  appellate  court.     State  v,  are   prompt   to   notice  the  inclination 

Hamilton,  55  Mo.  520.  even  of   the   court,  and   from  his  coo- 

1.  State  V.  Hatfield,  75  Iowa  592.  duct,    whether   properly   or  not,  they 

2.  See  article  Arguments  OF  Counsel,  will  almost  invariably  arrive  at  a  con- 
vol.  2.  pp.  6qS.  727,  750.  elusion   as   to    what    the   court  thinks 

Bight  of  Judge  to  State  His  Beoolleo-  about  the  case.     Every  remark  dropped 

tlon  as  to  Evidence.  —  If,  at  the  argu-  by  the  court,  every  act  done  by  him 

ment  of  a  case,  the  counsel  states  the  during  the  progress  of  the  trial,  is  the 

evidence  on  a  ceriain  point  differently  subject  of  comment  and  conclusion  by 

from  what    the   presiding  judge   sup-  jurymen.     Hence  it  is  that  judges  pre- 

poses  it  to  be,  it  is  within  his  province  siding  at  trials  should  be  exceedingly 

to  call  the  counsel's  attention   to  the  discreet  in  what  they  say  and  do  in  the 

fact  and  to  state  what  his  recollection  presence  of  a  jury,  lest  they  seem  to 

of  it  is,  and  also,  in  his  charge  to  the  lean  towards  or  lend  their  influence  to 

jury,  to  call  the  attention  of  the  jurors  one  side  or  the  other.'*    State  v.  Allen, 

to  the  question  what  the  evidence  is,  100  Iowa  7. 
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prc^ressing  which  can  possibly  be  construed  to  the  prejudice  of 
either  party.*  Judgments  are  often  reversed  merely  because  of 
unfavorable  suggestions  of  the  trial  judge,  the  reviewing  court 
taking  the  view  that  it  is  impossible  to  determine  the  extent  to 
which  the  rights  of  a  party  may  have  been  prejudiced  by  the 
remarks  of  the  court.* 

Benuurk  in  Hearing  of  Jorj  BqniTalont  to  Initmotion.  —  A  remark  made 
by  the  presiding  judge  in  the  hearing  of  the  jury  will  have  pre- 
cisely the  same  effect  as  if  given  as  a  formal  instruction.' 

1.  Alabama. —  Griffin    r.    State,    90  Bryant,  47  N.  Y.  App.  Div.  503;  People 

AU.  596;  Campbell   v.  State,  55  Ala.  v.  Holfelder,  (Sapm.  Ct.  Gen.  T.)  5  N. 

80:  Perkins  v.  State,  50  Ala.  154.  Y.  St.  Rep.  488;  Daly  p.  Byrne,  77  N. 

Arkansas,  —  Brown  v.  State,  62  Ark.  Y.  182;  People  v,  Corey.  157  N.  Y.  33a; 

126.  People  V,  Brow,  90  Hun  (N.  Y.)  509; 

California.  —  People  r.  Abbott,  (Cal.  People  v,  Webster,  59  Hun  (N.  Y.)  398; 

1^93)  34    P^c.    Rep.   500;    People    v,  Benedict  v.  Johnson,  2  Lans.  (N.  Y.) 

Hawley,  in  Cal.  78.  94;  Whittaker  v,  Delaware,  etc.,  Canal 

6V^r^ta.  —  Senior    v.    State,   97  Ga.  Co.,  49   Hun  (N.  Y.)  400;  Roberts  v, 

185;  Louisville,   etc.,    R.   Co.  v.  Tift,  Tobias,  120  N.   Y.   5;    Mandeville   v, 

100  Ga.  86;  Gordon  v,  Irvine,  105  Ga.  Marvin,  30  Hun  (N.  Y.)  282;  Hogan 

145:  Jaques  %\  State,  in  Ga.  832.  v.  Central  Park,  etc.,  R.  Co.,  124  N.  Y. 

Illinois.  —  Shirwin  v.  People,  69  111.  649,  36  N.  Y.  St.  Rep.  352. 
55;  Farnham  tf.  Farnham,  73  111.  497;  Oklahoma, —  Kirk  v.  Territory,  (Okla. 
Lycan  v.  People,  107  111.  423;  Dee  ring  1900)  60  Pac.  Rep.  797. 
'/.  Wiley,  56  111.  App.  309;  Looney  v,  Oregon,  —  Slate  v.  Clements,  15  Ore- 
People,   81    111.    App.   370.     See  also  gon  237. 

Birmingham  F.  Ins.  Co.  v.  Pulver,  126  7V»ff/xj^/.  —  McDonald  v.  State,  89 

111.  329:  Chicago  City  R.  Co.  v,  Mc-  Tenn.  161. 

Laug^hlin,  146  111.  353.  Washington,  —  State    v.    Coella,    3 

Indiana,  —  Ferguson  v.  State,  49  Ind.  Wash.  99. 

33.  West  Virginia,  —  State  v.  Stale y,  45 

Iowa,  —  State  v,  Donovan,  61   Iowa  W.  Va.  792. 

369;    State   V,    Philpot.   97   Iowa   365;  '*  One  of  the  greatest  difficulties  of  a 

Shakman  v.  Potter,  98  Iowa  61;  State  nisi  prius  judge  is  to  keep  his  mouth 

V,  Allen,  100  Iowa  7.  shut.     I  had  twenty-five  years*  experi- 

Kansas,  —  Harrison  v,  Harrison,  48  ence  of  it.    Skelly  v,  Boland,  78  III.  438; 

Kan.  443.  Chicago,  etc.,  R.  Cj.  v,  Holland,  122 

Louisiana, — Slate  v,  Clifton,  30  La.  111.  461.     Many  judgments  have  been 

Ann.  951;  State  v,  Swayze,  30  La.  Ann.  reversed  in  this  slate  because  the  judge 

1323;  State  V,  McFarlain,  42  La.  Ann.  talked  too  much.'*    Per  Gray,  J.,  in 

803.  Kane  v,  Kinnare,  69  111.  App.  81. 

Michigan,  —  Cronkhite  v,  Dickerson,  8.  Kane  v,  Kinnare,  69  111.  App.  81; 

51   Mich.  177;  Wheeler  v,  Wallace,  53  Cronkhite  v.  Dickerson,  51  Mich.  177. 

Mich.  355:   People  v.  Moyer,  77  Mich.  Improper  Bemarks  as  Oronndfor  New 

571;  People  V,  Hull.  86  Mich.  449;  Dar-  Trial.  —  Peeples  v.  State,  103  Ga.  629; 

ro'v  V,  Pierce,  91  Mich.  63;  People  v,  McLeod  v.  Wilson,  108  Ga.  790;  Hub- 

O'Hire,  (Mich.  1900)83  N.  W.  Rep.  279.  bard   v.   State,   108   Ga.  786;  Swan  v, 

Missouri.  —  State  v,  Rothschild.  68  Keough,  35  N.  Y.  App.  Div.  80. 

Mo.  52;  McPeak  v,   Missouri  Pac.  R.  8.  State  v.  StoweIl,6o  Iowa  535;  Min- 

Co.,  128  Mo.  617;  Crowe  v,  Peters,  63  thon  v,  Lewis,  78  Iowa  620;  Sullivan  r. 

Mo.  429;  State  v.  Manhattan   Rubber  People,  31  Mich,  i;  People  v.  Bonds,  i 

Mfg.   Co.,   149    Mo.    i8i;    Wright    v,  Nev.  33. 

Richmond,  21  Mo.  App.  76.  The  rule  seems  to  be  well  settled  that 

Nebraska,  —  Bowman    v.    State,    19  where  the  judge  during  the  progress  of 

Neb.  523;  Fager  v.  State,  22  Neb.  332.  the  trial  makes  remarks  in  the  presence 

New  York,  —  People  v,  Neilson,  22  of  the  jury  which  would  be  erroneous 

Hun  <N.  Y.)  i;  People  v.   Hill,  37  N.  and  prejudicial  if  they  had  been  em- 

Y.  App.  Div.  327;  Davison  v.  Herring,  bodied  in  the  formal  charge  given  by 

34  N.   Y.  App.  Div.  402;   Remsen  v,  him  to  the  jury,  ihe  losing  party  will 
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b.  Test  as  to  Prejudicial  Remarks  — Hot  Bvory  Unguarded 

Bemark  Prejudicial.  —  It  is  only  when  an  unguarded  remark  by  the 
court,  in  the  presence  of  the  jury,  upon  a  matter  of  fact  for  the 
latter's  determination,  is  calculated  to  prejudice  the  rights  of  the 
defeated  party  that  it  is  ground  for  reversal,*  and  it  has  been  held 
that  there  is  no  ground  for  reversal  when  it  is  apparent  that  the 
objectionable  remark  did  not  prejudice  the  case  of  such  party.* 

Indications  of  tln&Torabla  Inflnenco  upon  Jnrj.  —  In  some  cases  the 
reviewing  court  has  held  that  the  fact  that  some  of  the  answers 
of  the  jury  to  particular  questions  of  fact  are  against  the  evidence 
and  too  favorable  to  one  party  is  sufficient  to  justify  a  conclusion 
that  the  jury  may  have  been  influenced  unfavorably  to  the  oppo- 
site party  by  the  bearing  of  the  trial  judge  and  his  prejudice 
against  counsel.' 

be  entitled  to  have  a  verdict  to  which  they  form  no  part  of  the  instructions 
they  might  have  contributed  set  aside,  to  the  jury,  and  the  jurors  are  ex- 
Shakman  v.  Potter,  q8  Iowa  66;  State  pressly  told  to  disregard  them.  Rose- 
V,  Phil  pot,  97  Iowa  365  \ciHng  Sharp  v.  berry  v.  Nixon.  58  Hun  (N.  Y.)  121. 
State,  ^i  Ark.  147;  Russ  v.  Steamboat  Ezprossion  of  Impatienoo.  —  In  Anglo- 
War  Eagle,  9  Iowa  374;  State  v.  Sto  well,  American  Packing,  etc.,  Co.  v,  Baier, 
60  Iowa  535;  Stale  v,  Harkin,  7  Nev.  31  III.  App.  653,  it  was  held  that  the 
377;  State  V.  Jacob,  30  S.  Car.  131;  expression  of  a  natural  impatience  by 
Valley  Lumber  Co.  v.  Smith,  71  Wis.  a  judge  touching  waste  of  time  in  the 
304];  Cross  V,  Tyrone  Min.,  etc.,  Co.,  examination  of  a  witness  was  not  a 
121  Pa.  St.  387.  ground  of  complaint.     See  also  State 

1.  St.  Louis  Southwestern  R.  Co.  v,  v.  Ptatt,  121  Mo   566. 
Elgin  Condensed  Milk  Co.,  175  111.  557;  In  the  course  of  a  trial,  an  objection 
Birmingham  F.  Ins.  Co.  v.  Pulver,  126  having  been  interposed  by  the  defend- 
Ill.  329;  McGee  v.  State,  37  Tex.  Crim.  ant's  counsel,  the  court  said:  *'  Very 
668.  well,  object  and  object;  the  Supreme 

8.  Skelly  v,  Boland,  78  III.  438;  Mc-  Court  will  get  its  fill  of  yonr  objec- 

Mahon  z/.  Eau  Claire  Water  Works  Co.,  tions."     It  was  held   that  this  some- 

95  Wis.  640.  what  petulant  remark  did  not  constitut: 

Bemark  about  Witness  Boforo  Jurors  reversible  error,  the  conviction  being 

Called.  —  A  remark  made  by  the  judge  plainly  right.    State  v.  Musick,  loi  Mo. 

aboiK  a  witness  for  the  state  before  any  260. 

of  the  jurors  was  called  or  impaneled  Bemark  of  Court  as  to  Froqneney  of  Sx- 

could  not  operate  to  the  prejudice  of  oeptions.  —  In  State  v.  Brown,  100  Iowa 

the  accused,  and  does  not  entitle  him  50,  it  was  held  that  where  frequent  ex- 

to  a  new  trial.     State  v.  Horton,  33  La.  ceplions  were  made  by  the  counsel  for 

Ann.  289.  the  defendant  in  a  criminal  case,  a  re- 

Bomarln  While    Seleeting  Jury.  —  In  mark  of  the  court  that  such  exceptions 

the  course  of  selecting  a  jury  for  the  had  been  very  frequent  was  not  objec- 

trial  ofi  a  capital  crime,  two  persons  tionable  on   the  ground  that  it  placed 

who  had  been  called  and  challenged  by  the  counsel    for   the  defendant    in  a 

the  prisoner  for  cause,  and  confessed  ridiculous    position    before    the  jury, 

such  cause,  in  reply  to  further  ques-  The   appellate   court  said:   **  The   re- 

tions  upon  the  same  point  by  the  court  marks  were  both  respectful  and  true, 

made  disrespectful   answers.     It   was  and,  if  they  had  the  e£fect  claimed  fof 

held  that  it  was  proper  for  the  court  them,  which  we  do  not  think,  the  fault 

to  lebuke  such  persons  pointedly,  and  was   elsewhere   than   with   the  court, 

that  no  rights  of  the  prisoner  were  in-  When  such  conditions  in  a  trial  exist, 

fringed  thereby.     State  v.  Hicks,  Phil,  it  is  the  duty  of  the  court  to  stop  its 

L.  (N.  Car.)  441.  progress  in  a  fair  yet  effective  way; 

Bomarks  to  Conniel  During  Submission  and  that,  it  seems  to  us,  is  what  was 

of  Case.  —  Remarks   made   to  counsel  done  in  this  case." 

during  the  submission  of  a  case  cannot  8.  Walker    r.    Coleman,     55     Kan. 

be  made  the  ground  of  error  where  381. 
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c.  Remarks  or  Conduct  Held  Prejudicial  and  Subject 

TO  Review  —  Exprosaioii  of  opinion  as  to  Facts.  —  The  judge  in  a  crim* 
inal  trial  should  not  express  an  opinion  as  to  the  facts  of  the  case 
which  may  influence  the  action  of  the  jury.* 

Xzprossion  of  Opinion  as  to  CredibUity  of  Witness  and  Weight  of  Testimony.  — 
A  trial  court  should  not  express  its  opinion  as  to  the  credibility 
of  witnesses  or  the  weight   of  their  testimony,*  and  the  expres- 

1.  Arkansas.  —  Sharp    v.    State,    51  ness  whom  the   defendant's  attorney 

Ark.  147.  was  trying  to  impeach,  constitute  such 

California,  —  People   v,  WiUard,   92  misconduci  on  the  part  of  the  judge  as 

Cal.  483.  to  entitle  the  defendant  to  a  new  trial. 

Georgia.  —  Bowden  v.  Achor,  95  Ga.  State  v.  Coella,  3  Wash.  99,  in  which 

343.  case  ihe  court  said-  **  We  have  a  con- 

lilinois,  —  Bill  v.  People,  14  III.  432;  stitutional  provision  prohibiling  judges 

Andreas    v.    Ketcham,    77     ill.    377;  from   commenting  on  matters  of  fact 

Marzen  v.  People.  173  111.  43;  Artz  i/.  to  the  jury.     It  was  intended   to  pre- 

Robertson,   50  111.   App.   27;    Chicago  veni  the  judge  from  conveying  to  the 

City  R.  Co.  V.  McLaughlin,  146  111.  353.  jury  his  opinion  upon  the  facts,  in  order 

Kansas.  —  Gentry    v.     Kelley,     49  that  these  matters  might  be  left  to  the 

Kan.  83.  exclusive   province  of   the  jury.      To 

Louisiana,  —  State  v.  Washington,  30  allow  a  judge  to  so  demean  himself  as 
La.  Ann.  49;  Slate  v.  Welsch,  34  La.  to  convey  such  information  by  his  con- 
Ann.  991;  State  V.  Walker,  50  La.  Ann.  duct  would  be  more  dangerous  and 
420;  State  V.  Johnson,  41  La.  Ann.  574.  subversive  of  justice  than  actual  com- 

Nevada.  —  State  v.  Tickel.  13  Nev.  ments,  because  ordinarily  it  would  be 

502;  Slate  V.  Frazer,  14  Nev.  310.  so  much  more  difficult  to  get  ator  show 

North   Carolina, — State    v,  Jacobs,  forth   upon   the   record  in  case  of  an 

106  N.  Car.  695.  appeal.     It   is   to   be   hoped  that  the 

Texas,  —  Copeney  v.  State,  10  Tex.  occasion  will  not  often  arise." 

App.  473.  2.  Arkansas.  —  Sharp    v.    State,    51 

West  Virginia, — Slate  v.  Hurst,  ii  Ark.  147. 

W.  Va.  54.  California, —  People  v,  Kindleberger, 

*'  The  judge  should  be  so  absolutely  100  Cal.  367. 

impartial  upon  the  trial  of  a  cause  as  Florida,  —  Garner  v.   State,  38  Fla. 

to  give  no  ground  for  suspicion  that  he  113. 

has  any  opinion  upon  the  merits  of  the  Georgia, —  Mason  v.  State,  97  Ga.  185; 

cause  on    trial,  and  the  greatest  care  Hudson  v.  Hudson,  90  Ga.  581:  Je£fer- 

should  at  all  times  be  observed  that  no  son   v.   State,   80  Ga.    16;  Mallory  v. 

act  or  word  should  escape  which  would  State,  63  Ga.  164. 

deprive  a  judge  of  the  well-earned  repu-  Illinois.  —  Titcomb  v,  James,  57  III. 

tation  of  American  courts  for  absolute  App.  396;  Burke  v.  People,  148  III.  70; 

impartiality."     Eager  v.  State,  22  Neb.  Feinberg  v.  People,  174  III.  609. 

332.  Indiana,  —  Kintner  v.  State,  45  Ind. 

In  Horth  Carolina,  section  413  of  the  175. 

code    prohibits   the   trial   judge   from  Kansas.   —    State     v.    Hughes,     33 

expressing  an  opinion  upon  those  facts  Kan.  23. 

respecting  which  the  parties  take  issue  Louisiana,  —  State  v,  Swayze,  30  La. 

or  dispute,  and  in  order  to  constitute  a  Ann.    1323;    State   v.   Barnes,   48   La. 

violation  of  the  statute  remarks  com-  Ann.  460. 

plained  of  must  be  shown  to  have  been  Michigan, —  People  v.  Hare,  57  Mich, 

an   expression   of   an    opinion  on  the  505:  Burrows  v.  Delta  Transp.  Co.,  106 

facts  and  prejudicial  to  the  party  com-  Mich.   582;  Haynes   v,    Hillsdale,   113 

plaining.     State  v,   Robertson,  121  N.  Mich.  44. 

Car.  551.  Minnesota,  —  Haug   v,    Haugan,    51 

Implied  Comment.  —  The  reading  of  a  Minn.  558;  State  v.  English,  62  Minn, 

newspaper  by  the  judge  while  the  de-  402. 

fendant  in  a  murder  trial  is  on  the  wit-  Missouri,  —  Schmidt  v.  St.  Louis  R, 

ness  stand,  and  familiar  and  pleasant  Co.,  149  Mo.  269. 

conversation  by  the  judge  with  a  wit-  A^^rt/ad^a.— People  c.  Bonds,  i  Nev.  33. 
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sion  of  such  opinion  is  held  to  be  material  error  for  which  the 
judgment  may  be  reversed.* 

Improper  BonuurkB  Hot  Affeoting  Beiult.  —  A  remark  made  by  the  court 
concerning  the  testimony  of  a  witness  which,  though  open  to 
criticism,  is  not  deemed  to  have  affected  the  result  will  not  require 
a  reversal  of  the  judgment.' 

Arrott  of  WitnoM  for  Poijury,  in  ProMaoe  of  Jury.  —  Where  the  court 
orders  the  arrest  of  witnesses  in  the  presence  of  the  jury  on 
account  of  what  they  have  testified,  the  proceeding  has  in  some 
cases  been  pronounced  erroneous,  on  the  ground  that  to  do  so 
amounts  to  an  intimation  from  the  bench  that  their  evidence  is 
false.*  According  to  other  decisions,  however,  it  is  within  the 
power  and  discretion  of  the  court  to  order,  in  the  presence  of  the 
jury,  the  commitment  of  a  witness  to  jail  because  of  the  character 

New  York,  —  People  v.   Hill,  37  N.  evidence  were  erroneous,  beini;  calcn- 

Y.  App.  Div.  327;  People  v.  Wood,  126  lated  to  exclude  from  the  consideration 

N.  Y.  249.  of  the  jury  testimony  which  was  proper 

North  Carolina,  —  Marcom  v.  Adams,  and  should  have  been  admitted. 

123  N.  Car.  222;  State  v.  Robertson,  86  Bomarks  as  to  Rc^^rts  of  TestlinoBy 

N.  Car.  628.  Before  Coroner.  —  In   Pittsburgh,  etc., 

Oklahoma, —  Kirk  v.  Territory,  (Okla.  R.  Co.  v.  Burroughs,  6  Ohio  Dec.  527, 

1900)  60  Pac.  Rep.  797.  remarks  by  the  trial  judge  in  the  pres- 

South  Carolina.  —  State  v.  Norton,  28  ence  and  hearing  of  the  jury  as  to  the 

S.  Car.  572.  inaccuracy  of  reports  of  testimony  be- 

Texas.  —  McGee    v.   State,   37  Tex.  fore  the  coroner,  when  such  a  report 

Crim.   668;    Hynes  v.  Winston,  (Tex.  was  about  to  be  offered  in  evidence. 

Civ.  App.   1897)  40  S.  W.  Rep.  1025;  were  held  to  be  prejudicial  and  ground 

Taylor  v.   Slate,   38  Tex.  Crim.  241;  for  a  new  trial. 

Rodriguez  v.  State,  23  Tex.  App.  503;  1.  Roberson   v.   State,  40  Fla.   509; 

Mayo  V.  State,  7  Tex.  App.  342;  Kirk  Slater.  Hughes,  33  Kan.  23;  Williams 

V,  State,  35  Tex.  Crim.  224.  v.  West  Bay,  119  Mich.  395;  Secrest  r. 

Bemark  as  to  Witness's  Bespeotability.  State,  (Tex.  Crim.  1897)  40  S.  W.  Rep. 

—  Where  the  character  of  a  witness  is  988;    Reason    v.    State,    (Tex.    Crim. 

called  in  question  during  a  trial,  a  re-  1895)  30  S.  W.  Rep.  780:  Crook  c^.  State, 

mark  by  the  judge  from  the  bench  in-  27  Tex.  App.  198. 

dorsing  his  respectability  is  good  cause  8.  Connor  v.  Wilkie,   i   Kan.   App. 

for  a  reversal  of  the  judgment  if  the  492;  State  v.  Findley,  loi  Mo.  217. 

testimony  of  the  witness  is  material.  The  remarks  of  the  court  as  to  the 

McMinn  v,  Whelan.  27  Cat.  300.  nature    and    weight  of    the  evidence 

Court  Showing  Sospioion  of  Instructions  being  adduced  will  not  be  ground  for 

to  Witness  Not  to  Answer.  —  The  asking  reversal  where  the  character  of  the  tes- 

of  questions  of  witnesses,  in  a  criminal  timony  and  its  materiality  to  the  case 

trial,  by  the  court,  in  such  manner  and  is  not  shown  and  it  is  not  made  to 

under  such  circumstances  as  to  indi-  appear  that  probable  injury  was  done 

cate  to  the  jury  the  court's  suspicion  or  to  the  defendant  by  the  remarks  com- 

opinion  that  the  witness  had  been  in-  plained  of.    Stayton  v.  State,  32  Tex. 

structed  by  the  defendant  or  his  attor-  Crim.  33. 

ney  not  to  answer  a  certain  question  Bemark  as  to  What  Is  Shown  by  TJii- 

which  the  court  required  him  to  answer,  oontrovertod  Evidenoe.  —  A  remark  of  a 

is  cause  for  reversal,  where  there  was  trial  judge  as  to  what   the  evidence 

no  foundation  for  such  suspicion   or  shows  is  not  error  where  there  is  no 

opinion.    State  v.  Allen,  100  Iowa  7.  evidence  tending  to  prove  differently 

Bomarks  Exoluding  Proper  Testimony  and  the  question  is  not  controverted, 

from  Consideration  of  Jury. —  In  Ken-  Miller  v.  Crouse,  56  111.  App.  483. 

nedy  v.  People,  44  111.  283,  it  was  held  3.  Burke    v.    State,    66    Ga.     157; 

that  certain  remarks  of  the  court  in  as-  Taylor     v.     State,     38     Tex.    Crim, 

suming  to  determine  the  weight  of  the  241. 
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of  his  testimony,  and  to  do  so  is  not  legal  error,*  though  the  fact 
that  It  might  have  a  bad  effect  on  the  jury  and  prejudice  the 
party's  case  was  one  of  the  matters  to  be  considered  by  the  judge 
before  making  the  order.* 

St&tatory  Proyiiion  u  to  Immediate  Commitment  of  Witneie  for  Pexjory.  —  In 
Mississippi  it  is  expressly  provided  by  statute  that  whenever  it 
shall  appear  to  a  court  that  a  witness  has  so  testified  as  to  induce 
a  reasonable  presumption  that  he  has  wilfully  and  corruptly  testi- 
fied falsely  upon  some  material  point  the  court  may  immediately 
commit  such  party  or  witness  to  prison  or  may  take  bond  or 
recognizance  for  his  appearing  and  answering  to  an  indictment 
for  perjury.* 

SaggeitioB  of  Judge  to  Proeeontiiig  Attorney.  —  Where  a  state  constitu- 
tion forbids  judges  to  charge  juries  as  to  the  facts  it  is  error  for  a 
judge  to  advise  a  prosecuting  attorney  in  the  presence  of  the  jury 
to  dismiss  a  prosecution  for  want  of  evidence.* 

Commnnioation  of  Judge  with  Jury.  —  The  fact  that  the  judge  com- 
municates with  the  jury  otherwise  than  in  open  court  and  by 
written  instructions  will  warrant  a  reversal,  if  the  communication 
miy  have  affected  the  jury  in  rendering  its  verdict.* 

Bemarki  or  Gonduot  of  Goart  in  Disdharging  Jury.  —  If  the  remarks  or 
conduct  of  the  court  in  discharging  one  jury  are  prejudicial  to 
the  rights  of  a  defendant  who  is  to  be  tried  before  another  jury, 
the  point  should  be  made,  and  a  proper  ruling  should  be  invoked 
by  asking  a  continuance  or  otherwise;  it  is  too  late  after  verdict 
to  raise  the  point  for  the  first  time.* 

1.  People  V.  Hayes,  140  N.   Y.  484;     perjurer  ordered  into  custody  in  the 
Linsday  v.  People,  67  Barb.  (N.  Y.)  548.      presence  and  hearing  of  the  jury. 

The  issue  by  the  trial   judge   of  a  And  it  has  been  held  that  where  the 

bench   warrant  on  the  motion  of  the  evidence  against  the  party  on  trial  is 

prosecuting  attorney  for  the  arrest  and  fairly  balanced  by  that  in  his  favor, 

detention  of  a  witness  on  the  charge  of  error  of   the  court  in  ordering  such 

perjury  in  the  testimony  just  delivered  arrest    in   the   presence    of    the    jury 

by  him  is  not  an  act  prohibited  by  a  will  entitle  a  defendant  to  a  reversal, 

statute  which  forbids  the  judge  in  his  Brandon  v.  State,  75  Miss.  904;  Golden 

charge  to  the  jury  to  *'  state  or  repeal,  v.  State,  75  Miss.  130;  Chase  v.  State, 

the  testimony  of  any  witness,"  or  to  75  Miss.  502. 

give  any  opinion  as  to  **  what    facts  Waiver  of  Error. —  The  action  of  a 

have  been  proved  or  disproved,"  par-  court  on  the  trial  of  a  misdemeanor  in 

ticularW  when  there  is  no    allegation  erroneously  causing  the  arrest  of  a  de- 

that   the  judge   alluded    to    or    com-  fendant's  witness  for  perjury,  in  the 

mented  upon   the   testimony   of   such  presence  of  the  jury,  is  not  reversible 

witness.     State  v.  Strado.  38  La.  Ann.  error  if,  before  the  end  of  the  trial,  the 

5f>2.  court  recognizes  the   right  of  the  de- 

2.  People  V.  Hayes,  140  N.  Y.  484.  fendant  to  begin  anew  before  another 
8.  Annot.  Code   Miss.,  §  1384,  quoted  jury,  and  the  defendant  elects  to  waive 

in  Golden  v.  State,  75  Miss.  130,  where-  such    right    and    proceed,    his   waiver 

in  it  was  held  that  the  order  of  the  court  being  beyond  recall.     Chase  v.  State, 

should  in  such  case,  if  possible,  be  ex-  75  Miss.  502. 

ccutedin  such  manner  as  not  to  apprise  4,  State  v,  Wardlaw,  43  Ark.  73. 

the  jury  of  the  fact  andthata  statutory  5.  Chinn  v.  Davis,  21  Mo.  App.  363. 

provision  of  this  kind  is  intended  10  As  to  improper  communications  be- 

put  a  stop  to  the  commission  of  per-  tween  judge  and  jury,  see  generally 

jury,  but  not  to  prejudice  the  defend-  article  Jury.  vol.  12,  p.  619. 

ant   on   trial   by   having  a  auspected  6.  Lassiter  v.  State,  67  Ga.  739. 
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MiMollanooui  Impropriotioi  are  intimations  by  the  judge  as  to  the 
guilt  of  an  accused  person  on  trial ;  *  conversing  privately  with 
witnesses;  •  using  improper  language  to  a  witness;  •  derogatory 
remarks  to  a  defendant  about  to  make  a  statement ;  ^  unfair  dis- 
crimination in  reprimanding  parties;  ^  using  offensive  language  to 
counsel ;  *  and  making  observations  tending  to  mislead  counsel  in 


1.  It  is  error  for  the  judge  during  the 
trial  to  make  any  intimation  of  his 
opinion  as  to  the  guilt  of  the  accused. 
Home  V,  State,  37  Ga.  80;  Parks  v. 
State,  59  Ga.  879;  Harris  7a  State,  61 
Ga.  359:  Epps  V.  State,  19  Ga.  102; 
Crawford  v.  State,  12  Ga.  142;  Stevens 
V.  State,  93  Ga.  307;  Fisher  v.  People, 
23  111.  283;  Slate  V.  Dixon,  75  N.  Car. 

275. 

2.  Jadgo    ConToning    Privately    with 

WitnoiMi.  ~  It  is  not  within  the  prov- 
ince of  the  judge  to  converse  pri- 
vately, either  in  or  out  of  court,  with 
a  witness  to  ascertain  whether  he  has 
knowledge  of  particular  facts,  or  10 
suggest  to  the  witness  after  his  ex- 
amination that  there  are  facts  within 
his  knowledge  other  than  those  to 
which  he  has  testified.  Sparks  t/.  State 
59  Ala.  82. 

8.  It  is  error  for  a  trial  judge  to  use 
such  harsh  and  severe  language  to  a 
witness  during  a  trial  and  to  make  in 
the  charge  such  comments  on  his  tes- 
timony as  tend  to  discredit  him  with 
the  jury.  Ruppert  v.  Wolf,  4  App.  Cas. 
(D.  C.)  556. 

4.  The  judge  should  not  say  to  a  per- 
son on  trial  for  crime  who  is  atout  to 
make  a  statement  of  his  defense  any- 
thing calculated  to  affect  his  credibility 
with  the  jury.     Newberry  v.  State,  26 
Fla.  334,  the  court  saying:     "  The  de- 
fendant, who  made  a  statement  in  his 
own  defense  under  the  statute,  before 
going  on  the  stand,  was  instructed  by 
the  judge  as  follows:     '  You  can  state 
just  so  much  of  the  facts  of  this  case  as 
you  d'isire  to  state,  but  ail  that  you  do 
say   must    be    true,  and    no    one   can 
ask  you  any  questions.*     This  was  not 
proper.     The  accused  had  the  right  to 
make  his  statement  without  being  ad- 
monished by  the  judge  or  any  one  else 
as  to  what  or  how  he  should  make  it, 
so  long  as  he  confined  his  statement  to 
the  case  then  on  trial.     The  admoni- 
tion given  by  the  judge  may  have  been 
construed  by  the  jury  as  meaning  that 
the  judge  had  a  doubt  as  to  the  truth- 
fulness of  the  statement  about  to  be 
made  by  the  defendant,  and,  if  so.  the 
remarks  may  have  had  weight  with  the 

1 


jury  in  arriving  at  a  verdict  of  guilty. 
Though  no  exception  was  taken  to  the 
remark  at  the  time  it  was  made  by  the 
judge,  we  feel  that  it  is  proper  to  make 
the  above  observations  as  the  case 
goes  back  for  a  new  trial." 

6.  Unfair  Discrimination  by  Trial  Jnd^ 
—  It  is  unfairness  to  a  party  which  will 
be  sufficient  to  warrant  reversal  for  (he 
trial  judge  to  permit  one  party  to  the 
action  to  make  scandalous  and  iriele- 
vant  remarks  in  his  testimony  without 
rebuke  and  to  reprimand  the  ad  I'erse 
party  sharply  for  similar  remarks  and 
strike  out  the  testimony  of  the  latter 
on  his  own  motion.  Bulen  v.  Granger. 
56  Mich.  207. 

6.  XTse  of  Offensive  Langnago  Towards 
Connsel.  —  Where  during  the  progress 
of  the  trial  before  the  jury  the  judge 
assailed  one  of  the  defendant's  coun<;eI 
with  offensive  language,  implying  that 
such  counsel  was  an  intruder  in  the 
cause,  and  such  bearing  of  the  judge 
in  all  probability  influenced  the  jury 
prejudicially  to  the  defendant,  against 
whom  a  ver'iict  was  rendered,  it  was 
held  that  there  was  sufficient  ground 
for  a  new  trial.  Walker  r.  Coleman, 
55  Kan.  381. 

Criticism  of  Connsel.  —  It  is  error  for  a 
judge  so  to  conduct  himself  in  passing 
upon  a  question  of  evidence  as  to  con- 
vey to  the  jury  a  severe  criticism  of 
the  counsel  by  whom  such  evidence  is 
offered.  House  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  825. 

Bemarks  I^jnrionsly  Sefleoting  upon 
Conduct  of  Parties  or  Connsel.  —  "  Cases 
sometimes  unfortunately  arise  where 
the  judge  presiding  at  a  jury  trial 
utters,  in  the  presence  of  the  jury,  re- 
marks injuriously  reflecting  upon  the 
conduct  of  the  parties  or  their  counsel 
which  are  so  unjustifiable,  in  view 
of  the  circumstances  developed  by  the 
evidence  or  the  proceedings  upon  the 
trial,  that  the*  utterance  of  such  re- 
marks is  deemed  legal  error  affording 
ground  for  a  reversal,  unless  it  clearly 
appears  that  such  error  was  harmless.  ' 
Klinker  v.  Third  Ave.  R.  Co.,  26  N.  Y. 
App.  Div.  322,  citinfi  Cronkhite  v.  Dick- 
ers.^n,  51   Mich.   177;  Wheeler  v.  WaU 
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presenting  evidence  *  or  to  disconcert  him  in  his  argument.* 

d.  Correction  of  Improper  Remark  by  Subsequent 
Instruction.  —  If  the  judge  makes  an  inconsiderate  remark  in 
the  presence  of  the  jury  it  is  competent  for  him  to  correct  it 
afterwards  by  proper  instructions.* 

r.  Time  OF  Objection  to  Judge's  Remarks. —  An  objec- 
tion to  remarks  made  by  the  judge  during  the  trial  must  be  sea- 
sonable; such  an  objection  made  after  verdict  is  not  in  apt  time.* 

7.  Duty  to  Check  Demonstration  in  Court  Boom.  —  It  is  the  duty 
of  the  trial  court  promptly  to  check  unseemly  demonstrations  of 

lace.  53  Mich.  355,  per  Cooley,  C.  J.;  from  one  where  the  court  had  by  order 

McDuff    v.    Detroit   Evening    Journal  directed  coansel  to  stop,  in  its  practical 

Co..  84  Mich,   i;  Furbman   v.  Hunts-  result,  except  that  the  order  would  be 

ville,  54  Ala.  263.  less  likely  to  work  injury.     The  jury 

HflAual  to  Hear  Conniel.  —  In  Mine  z'.  are  unenlightened  as  10  the  cause 
Bay  Cities  Consol.  R.  Co..  115  Mich,  of  the  abrupt  termination,  and  subse- 
204,  the  arbitrary  conduct  of  the  judge  quently  receive  no  light  from  the  court, 
in  refusing  to  hear  counsel  who  in  an  It  is  not  improbable  ihat  they  may 
entirely  courteous  manner  were  en-  have  drawn  inferences  therefrom  un- 
deavoring  to  explain  their  position  favorable  to  plainiifT,  as  that  the  coun- 
with  reference  to  certain  requests  to  sel  had  litile  faith  in  his  case,  that  the 
charge  was  criticised,  but  the  judg-  argument  upon  the  facts  was  weak  and 
ment  was  not  disturbed,  since  the  ap-  inconclusive,  and  from  the  impression 
pellee  rather  than  the  appellant  was  thus  received  overlooked  facts  and  in- 
prejudiced  thereby.  ferences  which  would  have  legitimately 

Baflootion  upon  Capaeity  and  Memory  of  arisen  had  they  been  called  to  their  at- 

Coansel. —  It   is    improper    for  a   trial  tention  as  intended.     We  are  unable  to 

judge  to  reflect  upon  the  capacity  and  say  that  such   was  the  result,  neither 

memory   of   counsel    to  whom  clients  are  we  able  to  say  that  it  was  not,  but 

have  intrusted  their  interests,  and  such  the  doubt  that  arises  seems  to  make  a 

conduct,    if   material,    will    constitute  case  for  relief.*'     Campanelll  v.  New 

ground  for  reversal.     Walker  v.  Cole-  York    Cent.,     etc.,     R.    Co.,   (Buffalo 

man.  55  Kan.  381;  Wheeler  v.  Wallace,  Super.  Ct.  Spec.  T.)  39  N.  Y.  St.  Rep. 

53  Mich    355.  274. 

1.  Observation  as  to  Introduction  of  Evi-  8.  People  v.  Northey,  77  Cal.  618; 
denoe  Tending  to  Mislead  Counsel.  —  With  People  v.  Mayes,  113  Cal.  618;  State  v. 
regard  to  the  methods  and  practice  of  Williams,  6g  Mo.  ito;  State  z/.  McNair, 
introducing  evidence,  great  discretion  93  N.  Car.  628;  McAllister  v.  McAllis- 
is  necessarily  committed  to   the   trial  ter,  12  Ired.  L.  (N.  Car.)  184. 

court;    but   to   preserve  the   impartial        As   to  the   function   of   instructions 

administration    of  justice,    the   judge  generally,    see    ariicle   Instructions, 

should  at  all  timps  be  guarded,  and  re-  vol.  11,  p.  47. 

frain  during  the   progiess  of  the  trial        niostrationfl.  —  The  error  of  the  court 

from  making  any   observation   which  in  saying,  upon  the  trial  of  an  action 

might    have    a    tendency   to   mislead  for  negligence  to  the  plaintiff's  counsel- 

counsel  in  presenting  his  proofs.     1*  -  **  You  have  evidence  of  the  injury  suf- 

Green,  C.  in  Harrison   v.  Harrison,  .  ficient   for  a  big  verdict,  if  the  jury 

Kan.  44.3.  believe  it,*'  is  cured  where   the  court 

2.  Interruption  of  Coansel  by  the  Court,  subsequently  instructs  the  jurors  to 
—  When  the  plaintiff's  counsel  was  en-  disregard  the  remark  entirely  and  in- 
gaged  in  making  his  closing  add  less  to  forms  them  that  they  are  the  sole 
the  jury,  the  court  suddenly  requested  judges  of  the  facts.  Reilly  v.  East- 
him  to  abridge,  whereby  he  became  man's  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  27 
disconcerted,  made  a  few  halting  re-  Misc.  (N.  Y.)  322,  (Supm.  Ct.  App.  T.) 
marks,  and  overlooked  important  facts  28  Misc.  (N.  Y.)  125. 

to  which  he  had   intended  cailliip:  at-  4.  States.  Brown,  100  N.  Car.  519. 

tention,     A  new  trial  was  granted,  the  As  to  objections  generally,  see  article 

appellate  court  saying:     "  I  am  unable  Exceptions  and  Objections,  vol.  8,  p. 

to  see  any  difference  in  this  position  153 
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applause  in  the  court  room,  such  as  may  be  calculated  unduly  to 
impress  and  influence  the  jury  trying  the  case.* 

XL  DISQUALIFICATIOH  OF  JuBes.  —  The  practice  in  case  of  dis* 
qualification  of  a  trial  judge  has  been  treated  in  another  part  of 
this  work.* 

XII.  CHAKOE  of  PrESIDIKO  JUDeS  DimiHa  Trial  —  in  General.  — 
A  change  of  the  presiding  judge  during  the  trial  of  a  cause  is  not 
necessarily  a  cause  for  reversal,  unless  some  special  harm  or  preju- 
dice has  resulted  by  reason  of  such  change.* 

Signature  of  BiU  of  Exooptione  in  Caae  of  Change  of  Jadge.  —  Where  differ- 
ent judges  preside  during  the  progress  of  a  trial  each  should  sign 
a  bill  of  exceptions  as  to  the  proceedings  before  him.* 

Xni.  WiTHDBAWlNe  JUBOB — 1.  Definition  and  Purpose.  —  The 
withdrawing  on  a  trial  of  one  of  the  twelve  jurors  from  the  box, 
with  the  result  that,  the  jury  being  then  incomplete,  no  further 

1.  Manning  v.  State,  37  Tex.  Crim.  sel,  upon  the  request  of  the  judge  who 
180,  where  the  court  saidt  "  The  bill  began  the  trial,  takes  the  place  of  the 
of  exceptions  shows  that  said  conduct  presiding  judge,  charges  the  jury,  and 
was  repeated  without  hindrance  on  the  receives  the  verdict,  a  verdict  of  guilty 
part  of  the  court,  until  counsel  for  will  not  be  set  aside  on  the  ground  of 
appellant  were  compelled  to  call  the  irregularity  in  this  respect.  People  v. 
court's  attention  to  the  matter  and  take  Henderson,  28  Cal.  465,  the  court  say- 
a  bill  of  exceptions.  And  even  after  ing:  '*  The  verdict  is  not  vitiated  by 
this  the  audience  indulged  in  still  more  the  violation  of  any  principle  of  law. 
boisterous  applause  at  the  conclusion  The  judge  of  the  sixth  district  was 
of  the  argument  of  state's  counsel.  By  authorized  by  the  statute,  upon  the  re- 
some  effort  this  could  have  been  pie-  quest  of  the  judge  of  the  fourteenth 
vented.  On  the  first  occasion  the  par-  district,  to  hold  thecouit.  He  held  the 
ties  should  have  been  reprimanded  and  court  upon  such  request.  The  court 
warned.  On  the  second  offense  some  was  a  regularly  authorized  tribunal, 
of  them  should  have  been  identified  having  jurisdiction  to  try  the  cause, 
and  fined.  Such  conduct  should  not  Although  it  is  desirable  that  the  same 
be  permitted  in  a  court  of  justice,  dur-  judge  who  commences  the  trial  should 
ing  the  trial  of  a  case,  especially  of  sit  until  it  is  completed  —  and  in  many 
this  character,  when  (he  minds  of  the  cases,  doubtless,  it  would  be  imprac- 
jury  are  liable  to  be  easily  excited  and  ticable  to  do  otherwise— ' yet,  in  some 
inflamed  by  such  conduct  on  the  part  instances,  as  in  this,  there  may  be  no 
of  the  audience."  inconvenience  resulting  from  the  tak- 

2.  See  article  Judges,  vol.  11,  p.  780  ing  up  of  the  case  by  another  judge 
And  as  to  the  substantive  law  with  re-  after  the  testimony  closes.  And  if  the 
gard  to  disqualihcation  of  judges,  see  parties  interested  consent  to  such  a 
the  title /«/^^,  17  Am.  and  Eng.  Encyc.  course  of  proceeding,  we  can  see  no 
of  Law  (2d  ed.)  714.  objection  to  it.     The  parties  interested 

8.  Hedrick  v.  Bell,  84  III.  App.  523.  are  in  a  condition  to  judge  whether  the 

When  a  Jndge    at  the  Trial  Becomes  circumstances  of  the  case  are  such  that 

Sick  and   unable  to  proceed  after  the  they  are  liable  to  be  affected  unfavor- 

evidence  is  all  in  and  the  instructions  ably  by  the  change.     After  deliberately 

have  been  giv^en  to  the  jury,  the  trial  consenting  to  such  a  change,  and  tak- 

should  proceed  under  a  special  judge  ing  the  chances  of  a  successful  issue 

before  the  same  jury  and  without  re-  and  losing,  they  cannot  be  permitted 

hearing    the    testimony.      Bullock    v.  to  repudiate  the  proceedings  and  avail 

Neal.  42  Ark.  278.  themselves  of  the  chances  of  a  more 

SubstitntionofJadge  of  Another  District  favorable  result  on  a  second  trial." 

by  Court.  —  If,   after  the    evidence   is  4.  Bullock  v.  Neal,  42  Ark.  278. 

closed  on  the  trial  of  a  criminal  case,  As   to  authentication  of  bills  of  ex- 

the  judge  of  another  district,  with  the  ceptions,  see  generally  article  Bills  of 

consent  of  the  defendant  and  his  coun-  Exceptions,  vol.  3,  p.  451  et  seq, 
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proceedings  can  be  had  in  the  cause,  is  termed  "  withdrawing 
a  juror."  *  The  term  describes  a  fiction  to  which  a  court  may 
resort  when  it  appears  that  owing  to  some  accident  or  surprise, 
defect  of  proof,  unexpected  and  difficult  question  of  law,  or  like 
reason  a  trial  cannot  proceed  without  injustice  to  a  party.'     The 


1.  Black's  L.  Diet.  trial  on  the  ground   that  the  evidence 

"An  agreement   made  between  the  was  a  surprise  to  him,  and  that  the 

parties  in  a  suit  to  require  one  of  the  witnesses  whose  testimony  was  needed 

twelve  jurors  impaneled  to  try  a  cause  to  rebut  it    were  kept  away  from  the 

to  leave  the  jury  box;  the  act  of  leav-  trial  by  the  contrivance  of  persons  act- 

irg  the   box   by  such  a  juror  is  also  ing  in   the   interest  of  his  adversary, 

called     the     withdrawing     a    juror."  Messenger  v.  New  York  Fourth  Nat. 

Bouv.  L.  Diet.  Bank.   6  Daly  (N.  Y.)  190,  in   which 

8.  And.  L.  Diet.  case  the  trial  court  said:    **A  stronger 

Defeet   in   Proof.  —  It    is    not    good  reason  exists  in  this  country  for  refus- 

ground  for  opposition  to  a  motion  for  ing  a  new  trial  in  cases  of  surprise,  be« 

judgment,  as  in  ease  of  a  nonsuit,  that  cause  the  practice  has  been  adopted 

the  judge  allowed  the  plaintiff  to  with-  with   us,   and   has  long  been  settled, 

draw  a  juror  because  of  an  unexpected  that  in  cases  of  surprise  the  court  may, 

defect  in  his  proof.     Chandler  v.  Bick-  upon  the  plaintiff's  application,  direct 

oell,  5  Cow.  (N.  Y.)  30.  a  juror  to  be  withdrawn,  and  order  the 

Mistake  in  Testimony.  —  *'  It  was  early  cause  to  stand  over  for  trial  upon  some 
ruled  ♦  ♦  »  in  this  country,  by  the  future  day."  CiV/ii^  People  v.  Judges, 
courts  of  New  York,  after  some  hesita-  8  Cow.  (N.  Y.)  127;  People  v,  Ellis,  15 
tion,  that  a  court  may  allow  a  juror  Wend.  (N.  Y.)  371;  People  v,  Oleott,  2 
to  be  withdrawn  in  a  civil  case,  when  Johns.  Cas.  (N.  Y.)  301;  U.  S.  v.  Cool- 
necessary  to  save  the  plaintiff  from  the  idge,  2  Gall.  (U.  S.)  364. 
consequence  of  a  fatal  mistake  in  his  Where  Any  Real  Groond  of  Surprise 
testimony.  Peoples.  Judges,  8  Cow.  Exists.  —  In  Glendening  v,  Canary,  5 
(N.  Y.)  127.  And  we  believe  it  is  Daly  (N.  Y.)  489,  it  was  said  that  "  the 
still  regarded  as  a  proper  practice  in  court,  on  the  trial  of  civil  cases,  upon 
that  state,  and  is  open  to  either  party,  being  satisfied  that  any  real  ground  of 
Bishop,  Code  PI.,  §  428;  Dillon  v,  surprise  exists,  such  as  the  unexpected 
Cockcroft,  90  N.  Y.  649;  Messenger  v,  absence  of  witnesses  who  had  been  in 
Fourth  Nat.  Bank,  (C.  PI.  Spec.  T.)  48  attendance,  or  that  have  been  kept  out 
How.  Pr.  (N.  Y.)  542."  Usborne  v,  of  the  way,  the  sickness  of  a  juror, 
Stephenson,  36  Oregon  328.  party,  or  counsel,  or  any  other  acci- 

Sorprise  or  Xistake  in  Preparation  of  dent  occasioned  by  substantial  misap- 

Oonnsel  for  Trial.—  Courts  may.  In  the  prehension  or  disappointment,  which 

exercise  of  a  sound  discretion,  allow  would  render  its  further  progress  un- 

the  withdrawal  of  a  juror  and  still  re-  just   or    unfair   to  either  party,  may, 

tain  the  cause  upon  the  calendar  for  in  the  exercise  of  a  sound  discretion, 

trial,  instead  of  nonsuiting  a  plaintiff  direct  the  withdrawal  of  a  juror  or  dis- 

for  a  defect  in  his  proof,  as  in  case  of  charge  of  the  jury,  and  postpone  the 

surprise  or  mistake  on  his  part  in  the  trial."     Quoted  in  Wabash  R.  Co.  v, 

preparation  of  his  cause  for  trial;  and  McCormick,  23  End.  App.  258. 
this  even  where  the  defendant  has  not        Cireumstanoee  Causing  Failure  of  Justice 

wilfully  misled   the  plaintiff.     People  if  Trial  Proceeds.  — "  In  U.  S.  v.  Cool- 

V,  Judges,  8  Cow.  (N.  Y.)  127.  J^ge,  2  Gall.  (U.  S.)  364,  25   Fed.   Cas. 

Party  Surprised  by  Evidence  of  Adver-  No.  14,858,  the  question  was  whether, 

sary's  Witness.  — Where  a  party  is  sur.  when  a  party  is  on  trial  before  a  jury, 

prised   by   the  evidence  given  on  the  and  a  circumstance  occurs  which  will 

trial  by  his  adversary's  witnesses,  and  occasion  a  total  failure  of  justice  if  the 

is  not  prepared  with  the  evidence  to  re-  trial   proceed,    the  court,   in   such  an 

but  it,  his  proper  course  is  to  apply  for  emergency,  had  power  to  withdraw  a 

an  adjournment  in  order  to  procure  it,  juror,  and  it  was  held  that  the  discre- 

or  for  leave  to  withdraw  a  juror;  and  tion  exists.     This  case  is  cited  in  State 

if  he  neglects  to  do  so,  and  allows  the  v.  Walker,  26  Ind.  346,  upon  the  ques- 

case  to  go  to  the  jury  on  the  evidence  tion  of  a  court's  discretion  in  discharg- 

taken,  the  court  will  not  grant  a  new  ing  a  jury  which  has  failed  to  agree 
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withdrawal  is  by  agreement  of  the  parties  and  is  usually  at  the 
recommendation  of  the  judge  when  it  is  obviously  improper  that 
the  case  should  proceed  any  further.* 

2.  Propriety  in  Both  CivU  and  Criminal  Cases.  —  The  practice 
seems  to  have  been  originally  confined  to  criminal  cases*  and  to 
have  had  its  origin  in  a  fiction  adopted  for  the  purpose  of  avoid- 
ing a  rule  which  once  obtained  that  a  jury  sworn  and  charged  in 
any  criminal  case  could  not  be  discharged  without  giving  a  ver- 
dict.' In  process  of  time,  the  practice,  coming  to  be  frequent 
and  familiar,  met  with  the  direct  and  open  concurrence  or  recom- 
mendation of  the  judge,  and  passed  over  from  the  criminal  side 
of  the  court  to  the  civil,  as  one  of  the  methods  of  discharging  a 

upon  a  verdict  "     Wabash  R.  Co.  v,  formation    to    be    obtained   from   the 

McCormick,  23  Ind.  App.  258.  books  in  rftgard  to  the  ancient  practice, 

1.  Black's  L.  Did.;  Bouv.  L.  Diet.  which   used  to  be  resorted  to  when  a 
In  the  Federal  Courts  sluing  in  Illinois^  party  was  taken  by  surprise  on  a  trial, 

where,  at  the  conclusion  of  the  plain-  of   withdrawing  a     juror,     and    thus 

tiff's  testimony,   the  court  would,  if  a  causing  a  mistrial,  and,  of   necessity, 

verdict  were  rendered  for  him,  set  such  a  postponement  of   the   case.     It  was 

verdict  aside,  and   motion  is  made  by  originally  confined  to  criminal  cases, 

the  defendant  to  direct  a  verdict  fur  and  seems  to  have  been  adopted  for  the 

him,  the  plaintiff  is  not  allowed  to  take  purpose  of  avoiding  a  rule  which  once 

a  nonsuit,  but  may  withdraw  a  juror  obtained,  based  largely  upon  a  dictum 

and   discontinue.     Wolcott    v.   Stude-  of  Lord  Coke,  that  a  jury  sworn  and 

baker,  34  Fed.  Rep.  8,   in   which  case  charged  in  any  criminal  case  could  not 

the  court  said:     "  There  is  a  statutory  be  discharged  without  giving  a  verdict, 

provision  of  this  state  to  the  effect  that  To  escape  the  effect  of  this  rule,  and 

every  person  desiring  to  suffer  a  non-  yet  apparently  observe  it  to  the  letter, 

suit  shall  be  debarred  from  doing  so,  the   courts  resorted   to   the   fiction   of 

unless  he  do  so  before  the  jury  retires  directing  the  clerk  to  call  a  juror  out 

from  the  bar.     As  1  am  advised,  it  was  of  the  box  when  it  appeared  that  the 

the  practice  of  Judge  Drummond,  ap-  prosecution  was  taken  by  surprise  on 

plying  by  way  of  analogy  this  statute  the   trial,  whereupon   the  prosecution 

to  such  a  case,  and  is  the  practice  of  objected   or   was  supposed    to   object 

Judge  Blodgett,  to  allow  the  plaintiff  to  proceeding  with  the  eleven  jurors, 

before  the  jury  retires  to  withdraw  a  and  the  trial  went  over  for  the  term;  2 

juror,  and  discontinue.     So  I  shall  per-  Hawk.  P.  C.  619;  2  Hale  P.  C.  294.; 

mit  the  plaintiff  to  lake  that  course."  Wedderburn's  Case,  Foster  22;  People 

Allowance  Against   Defendant's  Objec-  v,  Olcott,  2  Johns.  Cas.  (N.  Y.)3oi;  U. 

tion.  —  Where  three  persons  were  upon  S.  v.  Coolidge,  2  Gall.  (U.  S.)  364,  25 

trial  for  murder,  the  prisoners  proposed  Fed.  Cas.  No.  14,858.     It  was  nothing 

that     they    should     be    examined    as  more,   however,  than  a  means  of  ob- 

witnesses   for  each  other.     The   state  taining  a  continuance  or  postponement 

objected,    tut    the    court   allowed   the  of   the   trial  after  the  jury  had   been 

motion;    thereupon    the    solicitor    ap-  impaneled   and   sworn."     Usborne   r. 

pealed,   and   the  court,  to  allow  such  Stephenson,  36  Oregon  328. 
appeal,    against   the   objection   of  the        Practice  Kot  XTsiial  in  Code  States. — 

prisoners  withdrew   a  juror  and  made  No  provision  for  the  withdrawal  of  a 

a  misttial.     It  was  held  that  this  was  juror  is  made,  it  seems,  in  the  codes  of 

an   erroneous  exercise   of    discretion,  the  various  states,     Wabash  R.  Co.  v. 

and    that    the   prisoners  were  entitled  McCormick,   23    Ind.   App.    258;    Us- 

to  a  discharge.     State  v.  Prince,  63  N.  borne  v.  Stephenson,  36  Oregon  328. 

Car.  52q.  But  the  practice  still  seems  to  prevail 

2.  Usborne  v,  Stephenson,   36  Ore-  in  New  York.     Dillon  v,  Cockcroft,  90 
gon  328.  N.  Y.  649;    Messenger  v.  Fourth  Nat. 

8.  Lancton  v.  State.  14  Ga.  426.  Bank,  (C.  PI.  Spec.  T.)48  How.  Pr.  (N. 

"  There  is  but  little  satisfactory  in-     Y.)  542. 
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jury;  ^  and  a  court  has  now  the  power  to  exercise  a  discretion  in 
respect  of  withdrawing  or  discharging  a  juror  in  civil  as  well  as 
in  criminal  cases.* 

3.  Imposition  of  Terms  on  Granting  Leave.  —  Granting  leave  to 
withdraw  a  juror  rests  in  the  discretion  of  the  court,  and  such 
terms  may  be  imposed  as  the  court  may  deem  just.  Unless  the 
discretion  is  greatly  abused  its  exercise  cannot,  in  ordinary  cases, 
be  assigned  as  error.' 

4.  Effect  of  Withdrawal  —  a,  ENGLISH  Practice  —  Eaeh  Party  to 
Pay  His  Own  Costs.  —  Under  the  English  practice  the  consequence 
of  the  withdrawal  of  a  juror  is  that  each  party  pays  his  own  costs. ** 

1.  Lancton  v.  Slate,  14  Ga.  426.  v.  Judges,  8  Covr.  (K.  Y.)  127;  People 
Power  to  Withdraw  in  Misdemeanor  as    v.  Ellis,  15  Wend.  (N.  Y.)  371. 

WeU  as  Civil  Cases.  —  "  In  the  case  of  Juror  Frandnlently  Procuring  Himself 
People  f.  Olcott,  2  Johns.  Cas.  (N.  Y.)  to  Be  Pat  on  Jory.  —  U  is  the  duly  of 
307,  the  power  of  ihe  court  as  to  the  the  judge,  in  a  capital  case,  upon  find- 
withdrawal  of  a  juror  after  the  jury  ing  the  fact  that  a  juror  fraudulently 
was  impaneled  and  sworn,  in  ihe  case  of  procured  himself  to  be  put  on  the  jury, 
a  misdemeanor,  seems  to  be  put  on  the  for  the  purpose  of  acquitting  the  pris- 
same  footing  as  in  civil  cases,  in  which  oner,  to  withdraw  a  juror  and  direct 
it  rests  very  much  in  the  exercise  of  a  the  entry  of  a  mistrial.  State  v.  Bell, 
sound  discretion.  People  v.  Judges,  8  81  N.  Car.  5qi.  And  this  whether  the 
Cow.  (N.  Y.)  127.  The  same  indulgence  prisoner  be  or  be  not  connected  with  or 
is  not  extended  in  this  court  10  all  crim-  cognizant  of  the  fraud.  In  such  case 
in'al  cases  not  capital.  People  v.  Bar-  there  is  no  jeopardy,  and  an  order 
reti,  2  Cai.  304,  though  respectable  au-  remanding  the  prisoner  for  trial  be- 
thorities  have  gone  that  length.  U.  S.  fore  another  jury  is  proper.  State  v, 
V.  Coolidge,  2  Gall.  (U.  S.)  364.  We  see  Washington,  89  N.  Car.  535. 
no  good  objection  to  the  application  of  Power  Hot  to  Be  Lightly  Exeroised.  — 
the  rule  in  all  cases  of  misdemeanor."  In  People  v.  Barrett,  2  Cai.  (N.  Y.)  308, 
People  V.  Ellis,  15  Wend.  (N,  Y.)  371.  Livingston,  J.,  said:  **  This  power  [of 
See  also  as  to  power  in  case  of  mis-  withdrawing  a  juror  in  criminal  cases] 
demeanors,  People  v.  Goodwin,  18  should  not  be  lightly  used,  but  con- 
Johns.  (N.  Y.)  187;  Grant  v.  People,  fined  as  much  as  may  be  to  cases  of 
(Supm.  Ct.  Gen.  T.)  4  Park.  Crim,  (N.  very  urgent  necessity,  where,  by  the 
Y.)  527;  People  V,  Ellis,  15  Wend.  (N.  act  of  God,  or  by  some  sudden  and  un- 
Y.)  371;  State  V.  Weaver,  13  Ired.  L.  foreseen  accident,  it  is  impossible  to 
(N.  Car.)  203;  Brady  z^.  Beason,  6  Ired.  proceed  without  manifest  injustice  to 
L.  (N.  Car.)  425.  the  public  or  the  defendant."     Quoted 

2.  Lancton  v,  Siate,  14  Ga.  426;  in  Grant  v.  People,  (Supm.  Ct.  Gen. 
Com.  V.  Bowden,  g  Mass.  494;  State  v,  T.)  4  Park.  Crim.  (N.  Y.)  527. 
McCoy,  14  N.  H.  364;  People  z/.  Judges,  8.  Schofield  v.  Settley,  31  111.  515. 
8  Cow.  (N.  Y.)  127;  People  v.  Ellis,  15  See  also  Heslep  v,  Peters.  4  III.  45. 
Wend.  (N.  Y.)  371;  People  v,  Barrett,  4.  Hammond  v.  Thorpe,  2  Do wl.  721; 
2  Cai.  (N.  Y.)  304;  State  v.  Washing-  Stodhart  v.  Johnson,  3  T.  R.  657,  hold- 
ton,  go  N.  Car.  664:  State  v.  Garland,  ing  that  if  the  defendant  pays  money 
90  N.  Car.  668;  State  t/.  Twiggs,  90  N.  into  court  and  the  plainiiff  proceeds  to 
Car.  685.  trial,  when  a  juror  is  withdrawn,  the 

*' This  practice  [withdrawing  a  juror]  plaintiff  is  not  entitled  to  the  costs  up 

has  crept  in  gradually,   ameliorating  to    the    time   of    paying   money   into 

the   more    rigid   mode   of    proceeding  court. 

by  the  rules  of  the  common  law.  It  Where  an  Aotion  Is  Brought  Without 
is  considered  necessary  for  the  due  the  Plaintiff's  Consent,  and  the  def end- 
administration  of  justice  that  courts  ant  at  the  trial  agrees  to  withdraw  a 
should  possess  this  power,  to  be  used  juror,  the  court  will  not  order  the  at- 
in  their  discretion."  Per  Breese,  I.,  torney  acting  for  the  plaintiff  to  pay 
in  Schofield  z/.  Settle  v,  31  III.  515,  citing  the  costs  of  the  defendant.  Hammond 
Miller  v,  Metzger,  16  111.  393;  People  v.  Thorpe,  i  C.  M.  &  R.  64. 
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h%  Tormination  of  litigation.  —  Although  cases  are  not  wanting 
which  hold  that  an  agreement  between  the  parties  to  a  cause  to 
withdraw  a  juror  puts  a  final  end  to  the  litigation  between  them, 
and  that  no  future  action  can  be  brought  for  the  same  cause,* 
the  better  rule  and  that  supported  by  the  weight  of  authority  and 
the  later  decisions  is  to  the  effect  that  the  withdrawal  of  a  juror 
is  not  necessarily  a  legal  determination  of  the  case*  and  is  no 
bar  to  a  future  action  for  the  same  cause.*  It  is  only  a  deter- 
mination in  the  sense  that  unless  something  very  special  happens 
the  court  will  hold  the  parties  to  their  understanding  and  will 
stay  any  further  proceedings  in  the  action.*  In  most  cases,  how- 
ever, it  would  seem  that  the  juror  is  withdrawn  with  the  inten- 
tion that  the  cause  shall,  and  it  does,  as  a  matter  of  fact,  come  to 
an  end.* 

b.  United  States  Practice  —  oaM  Btandi  oror  for  Trial.  —  In 
some  jurisdictions  of  the  United  States  the  practice  has  long  been 
settled  that  the  court  may,  under  proper  circumstances,  upon  the 
withdrawal  of  a  juror,  order  that  the  cause  stand  over  for  trial 
upon  some  future  day.* 

1.  *'  It  must  be  taken  as  a  positive  Norburn  v.  Hilliam,  L.  R.  5  C.  P.  129, 
rule  of  practice  that  when  the  parties  the  legal  effect  of  withdrawing  a  juror 
to  a  cause  agree  to  withdraw  a  juror,  stands  upon  no  higher  level  so  far  as 
that  puts  a  final  end  to  the  litigation  its  effecting  a  final  termination  of  the 
between  them,  and  no  future  action  action  is  concerned  than  the  discharge 
can  be  brought  for  the  same  cause,  of  a  jury  under  ordinary  circumstances. 
The  counsel  on  both  sides  were,  of  6.  Thomas  v.  Exeter  Flying  Post  Co. 
course,  aware  of  the  consequences  of  18  Q.  B  D  822;  Norburn  v.  Hilliam, 
that  proceeding,  and  (he  understand-  L.  R.  5  C.  P.  129. 

ing  of  the  attorneys  as  to  its  effect  is  6.  Schofield  v.   Settley,    31    111.  515; 

quite  immaterial.     All  that  the  case  of  Bohmann  v.  Chicago,  15  111.  App.  48; 

Sanderson  v.  Nestor,  R.  &  M.  402,  21  Messenger  v.   Fourth  Nat.  Bank.  (C. 

E.  C.  L.  472,  decides  is  that  if  a  second  PI.  Spec.  T.)  48  How.  Pr.  (N.  Y.)  542; 

action  be  brought  for  the  same  cause.  People  v.  Judges,  8  Cow.  (N.  Y.)  127; 

and  the  defendant,  instead  of  applying  People   v.    Ellis,    15    Wend.    (N.    Y.) 

to  the  court  to  stay  the  proceedings,  371;  People  r.  Olcott,  2  Johns.  Cas.  (N. 

chooses  to  allow  the  action  to  proceed,  Y.)   301;    Usborne   v.   Stephenson,    36 

he  cannot  avail  himself  of    (he  with-  Oregon  328;  U.  S.  v.  Coolidge,  2  Gall, 

drawal  of  a  juror  as  a  defense  at  the  (U.  S.)  364. 

trial."  Gibbs  r.  Ralph,  14  M.  &  W.  804.  Motion  for  Judgment  ai  in  Caao  of  Kon- 

2.  Thomas  v.  Exeter  Flying  Post  Co.,  snit.  —  In  Chandler  v.  Bicknell,  5  Cow. 
18  Q.  B.  D.  822;  Norburn  v,  Hilliam,  (N.  Y.)  30,  it  was  held  that  where  the 
L.  R.  5  C.  P.  129;  Harries  v.  Thomas,  plaintiff  was  allowed  to  withdraw  a 
2  M.  &  W.  32;  Burdon  v.  Flower,  7  juror  against  the  consent  of  the  defend- 
Dowl.  786;  Everett  v,  Youells,  3  B.  &  ant,  the  latter  was  entitled  to  move 
Ad.  34.9,  23  E.  C.  L.  91;  Sanderson  v,  for  judgment  as  in  case  of  nonsuit. 
Nestor,  R.  &  M.  402,  21  E.  C.  L.  472.  This,  however,  is  not  allowable  under 

3.  Burr.  L.  Diet.;  2  Tidd's  Pr.  (4th  the ///iWf>  practice.  Bohmann  v.  Chi- 
Am.  ed.)  861,  862;  Sanderson  v.  Nes-  cago,  15  III.  App.  48,  where  the  court 
tor,  R.  &  M.  402,  21  E.  C.  L.  472;  said:  *'  Where  a  plaintiff  at  the  trial 
Burdon  v.  Flower,  7  Dowl.  786;  Nor-  finds  himself  wanting  in  evidence  to 
burn  V.  Hilliam.  L.  R.  5  C.  P.  129.  prove   some  necessary  element  of  his 

4.  Per  Wills,  J.,  in  Thomas  v,  Exeter  case,  and  such  predicament  is  the  re- 
Flying  Post  Co.,  18  Q.  B.  D.  822,  in  suit  of  innocent  mistake,  surprise,  or 
which  case  the  learned  judge  held  of  fraud  on  the  part  of  the  defendant, 
that,  in  accordance  with  the  decisions  the  court  may,  in  its  discretion,  allow 
in  Burdon  v.  Flower,  7  Dowl.  786,  and  the  plaintiff  to  withdraw  a  juror,  which 
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Withdrawftl  u  BiimiiMa.  —  In  Indiana^  where  the  code  makes  no 
provision  for  withdrawing  a  juror,  it  was  held  that  a  plaintiff  can- 
not, without  showing  any  cause  for  a  continuance,  withdraw  a 
juror  and  have  the  trial  postponed  over  the  defendant's  objection, 
and  that  such  withdrawal  of  the  juror  and  discharge  of  the  jury 
over  the  defendant's  objection  constituted  in  legal  effect  a 
dismissal.* 

XIV.  M18TBIAL  —  1.  Definition.  —  A  mistrial  is  ''  an  erroneous, 
invalid,  or  nugatory  trial ;  a  trial  of  an  action  which  cannot  stand 
in  law  because  of  want  of  jurisdiction,  or  a  wrong  drawing  of 
jurors,  or  disregard  of  some  other  fundamental  requisite."  *  It 
is  "a  trial  which  is  erroneous  on  account  of  some  defect  in  the 
persons  trying,  as  if  the  jury  come  from  the  wrong  county;  "  ^ 
or  it  may  take  place  where  there  was  no  issue  formed,'*  or  where 

operates  to  discharge  the  jury  without  Where   the    defendant    in   a  trial   for 

nonsuiting    the   plaintiff,   and   carries  felony  absconds  while  the  jurors  are 

the  case  uvrer  to  another  term.*'    Citing  out  considering  their  verdict,  no  legal 

Schofield  V.  Setiley,  31  111.  515.  verdict  can   be   received   or   rendered 

Defendant    Not    Entitled    to    Coete.  —  during  his  absence.     The  proper  prac- 

When  a  juror  is  withdrawn  by  consent  tice  in  such  a  case  is  for  the  juige  to 

of  the  defendant  he  is  not  even  entitled  declare  a  mistrial  and  discharge   the 

to  costs.     Bohmann  v,  Chicago,  15  111.  jury,  without  any  verdict  at  all,  after 

App.  48,  aV/;i,^  Stodhart  v,  Johnson,  3  he  becomes  satisfied  that  the  defendant 

T.  R.  657.  cannot  be  produced  within  a  reasona- 

In  Effect  Mistrial.  —  Where  the  plain-  ble  lime.     Summeralls  v.  State,  37  Fla. 

tiff  desires  to  amend  on  the  trial  and  162. 

at  his  request  a  juror  is  withdrawn,  8.  Bouv.  L.  Diet.;  Wilbridge  v.  Case, 

a  mistrial  results,  and  the  trial  court  2  Ind.  36;  Goodright  v.  Williams,  2  M. 

has    no    power    thereafter    to    permit  &  S.  270. 

the  plaintiff  to  amend   and  to  set  the  There  b  a  Dietinction  Between  a  Canie 

case  down  upon  a  future  day  calendar,  for  a  Kew  Trial  and  a  Canse  for  Mistrial ; 

The  trial  court  should  merely  allow  the  the  former  is  a  matter  of  disci  eiion, 

plaintiff  to  apply  at  special  term  for  the  latter  a  maiter  of  law.     Where,  on 

the   amendment.     Wood   v,    McGuire,  a  trial,  the  circumstances  are  such  as 

(N.  Y.   City  Ct.  Gen.  T.)  26  Misc.  (N.  merely  to  put  suspicion  on  the  verdict 

Y.)  200.     See  also  to  the  effect  that  a  by  showing,  not  that  there   was,  but 

mistrial  results,   Usborne  v,  Stephen-  that  there  might  have  been,  undue  in- 

son,  36  Oregon  328.  fluence  brought  to  bear  on  the  jury, 

1.  Wabash  R.  Co.  v.  McCormick,  23  because  there  were  opportunity  and  a 

Ind.  App.  258.  chance  for  it,  this  is  a  matter  within  the 

8.  Black's  L.  Diet.  discretion  of  the  presiding  judge.    Bui 

**  An  erroneous  or  fatally  irregular  if  the  fact  be  that  undue  influence  was 

trial,  due  to  disqualification  in  a  juror  brought   to   bear  on   the  jurors,  as  if 

or  jurors,  or  in  the  judge,  or  to  an  in-  they    were   fed   at   the   charge  of   the 

curable   defect    or    deficiency    in    the  prosecutor  or  the  prisoner,  or  if  they 

pleadini^s."     And.  L.  Diet.  were  solicited  and  advised   how  their 

Mistrial  for  Intoxication  of  Jurors.  —  verdict    should    be,   or  if  they  heard 

Where  jurors    purchased    and    drank  other  evidence  than   that   which   was 

whiskey    and    '*  some  of    them   were  offered  on  the  trial,  in  alt  such  cases 

under  its  influence  "  while  deliberating  there  has  been,  in  contemplation  of  law, 

on  their  verdict,  it  was  held  that  the  no  trial,  and  the  Supreme  Court,  as  a 

verdict  returned   was  null,  and  that  a  maiter  of  law,  will  direct  that  a  trial 

mistrial  should  have  been  entered  and  be  had,  whether  the  former  proceeding 

a  new  trial  granted   to  the  defendant  purports  to  have  acquitted  or  convicted 

against  whom  such    verdict  was  ren-  the  prisoner.     State  v.   Tilghman,   il 

dcred.  Stater.  Jenkins,  116  N.  Car.  972.  Ired.  L.  (N.  Car.)  513. 

Mistrial  Where  Defendant  Abioonds.  —  4«  *'  Without  an   issue,    nothing    It 
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a  court  tries  one  entitled  to  a  jury  trial  without  a  jury,*  or  where 
a  jury  is  discharged  without  a  verdict.* 

2.  Ordering  Mistrial  as  Matter  of  Discretion.  —  Generally  speak- 
ing, the  question  at  what  time  and  under  what  circumstances  the 
court  will  relieve  the  jury  from  further  consideration  of  the  case 
and  declare  a  mistrial  is  within  the  sound  discretion  of  the  court.* 

3.  Effect  of  Mistrial  —  Hot  Aoqaittal.  —  A  declaration  of  a  mistrial 
and  a  discharge  of  the  jur}'  in  a  capital  case  by  consent  of  the 
prisoner  or  in  case  of  necessity,  as  where  the  jurors  are  unable  to 
agree,  does  not  operate  as  an  acquittal,^  and  the  prisoner  may  be 
held  for  another  trial.* 

In  a  Civil  Case  the  fact  that  there  has  been  a  mistrial  furnishes 
no  legal  reason  why  such  cause  may  not  be  tried  at  the  same  or 
another  term.® 

4.  Necessity  for  Bearraignment.  —  Where  a  prisoner  has  been 
arraigned  and  has  pleaded  not  guilty,  and  there  has  been  a  mis- 
trial, it  is  not  necessary  to  rearraign  him  in  order  to  put  him 
again  on  trial. "^ 

tried,   and   of  course    nothing    deter-  the  matter  of  discharging  the  jury  in 

mined:  and  a  judgment  in  such  case  criminal    and    civil    proceedings,    see 

should   bind    neither   party.     Bouvier  generally  article  Jury,  vol.  i2,  p.  651. 

calls  such   a   trial  a  mistrial."     WiU  Direction  of  Mistrial  u  to  One  Defend- 

bridge  v.  Case,  2  Ind.  36.  ant.  —  The  trial  court  may,  in  its  dis- 

The  Trial  of  a  Cause  apon  an  Erroneoni  cretion,  direct  a  mistrial  as  to  one  of 

Theory  is  a  mistrial  authorizing  a  re-  the  defendants  in   an   indictment  and 

versal  of  the  judgment  except  where  a  proceed  to  verdict  and  judgment  as  to 

jusi  conclusion  has  been  reached  upon  the  others.     State  v.  Hall,  108  N.  Car. 

the   merits.     Indiana,   etc.,  R.  Co.  v,  776.     See  also  article  Jury,  vol.  12,  p. 

Quick,  109  Ind.  295,  in  which  the  court  652. 

said:    "If   counsel   choose,    and    are  4.  Lester  v.  State,  33  Ga.  329;  Willt- 

permitted  by  the  «jjt /rj«j  court,  to  try  ford    v.    State,    23    Ga.  i;    People  9. 

a  cause  upon  a  theory  outside  of  any  Goodwin,  18  Johns.  (N.  Y.)  200.     See 

issue  formed  by  the  pleadings,  it  does  generally  article  Jury,  vol.  12,  p.  634 

not  follow  that  the  cause  must  be  re^  et  seq, 

viewed  in  this  [Supreme]  court  upon  6.  See  generally  article  Jury,   vol. 

the  same  theory;  on  the  contrary,  such  12,  p.  635. 

a  trial  is  mistrial,  and  cannot  be  sus-  As   to   new   trial,   see   article    Nbw 

tained  by  this  court,  except,  perhaps,  Trial,  vol.  14,  p.  707. 

in  a  case  in  which  a  palpably  just  con-  As  to  what  constitutes  jeopardy,  see 

elusion  has  been  reached  upon  the  real  the  title  Jeopardy^    17   Am.   and   Eng. 

merits  of  the  cause."  Encyc.  of  Law  (2d  ed.)  580. 

1.  State  z.  Mead,  4  Blackf.  (Ind.)  309.  Second    Trial    Daring    Same  Term. — 

2.  Fisk  V.  Henarie,  32  Fed.  Rep.  417.  Where   the  defendant  was   placed  on 
As   to   the   power  of  a  judge  to  dis-  trial  and  a  mistrial  was  ordered  on  ac- 

charge  a  jury  and  hold  the  prisoner  for  count  of   the   sickness  of  one   of   the 

another  trial,  the  grounds  of  such  dis-  jurors,  it  was  held  not  to  be  error  in 

charge,  and  the  necessity  for  consent  the  court  to  place  such  defendant  again 

of   the   accused,    see  generally  article  on  trial  during  the  same  term  of  the 

Jury.  vol.  12,  p.  634  et  seq.  court.     Malone  ».  State,  49  Ga.  210. 

8.  Avery  v.  State,  26  Ga.  233:  Stocks  6.  Texas,  etc.,  R.  Co.  v.  Garcia,  6a 

V,  State,  91  Ga,  831;  State  v.  Hall,  ro8  Tex.  285. 

N.  Car.  776.  7.  See    article     Arraignment   and 

As  to  the  discretion  of  the  judge  in  Plea,  vol.  2,  p.  763. 
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TROVER  AND  CONVERSION. 

By  B.  a.  Milburn. 

I  DsFinxioHs  —  Natube  of  Remedy,  1012. 
IL  Wheh  Tboyeb  Lies,  1014. 

1.  IVAa^  Constitutes  Conversion,  10 14. 

2.  JVAat  Property  May  Be  Subject  of  Action^  102a 

a.  In  General,  1020. 

b.  Money,  102 1. 

c.  Certificates  of  Stock,  Bonds ^  Notes,  Etc,^  102 1. 

m  Sleotion  of  Remedies,  1022. 

1.  Remedies  Concurrent  with  Trover,  1022. 

a.  Action  for  Breach  of  Contract,  1022. 

{\)  In  General,  1022. 

(2)  Breach  of  Express  Contract^  1024. 

b.  Detinue,  1025. 

c.  Replevin,  1025. 

d.  Trespass  on  the  Case,  1027. 

e.  Trespass  Vi  et  Armis,  1027. 

(i)   Trespass  de  Bonis  Asportatis,  1027. 

(2)   Trespass  Quare  Clausum  Fregit^  1028. 
/.   Suit  in  Equity,  1029. 
g.  Statutory  Remedies,  1029. 

2.  Effect  of  Exercise  of  Election,  1030. 

IV.  JoiKDEB  OF  Counts  akd  Causes  of  Actioe,  103  i. 

1.  Trover  and  Assumpsit,  1031. 

2.  Trover  and  Replevin,  1032. 

3.  Trover  and  Trespass  on  the  Case,  1032. 

4.  Trover  and  Trespass  Vi  et  Armis,  1033. 

5.  Trover  and  Penal  Action,  loT^"^, 

6.  Several  Causes  of  Action  in  Trover,  1033. 

7.  Necessity  for  Separate  Counts  and  Paragraphs^  io34- 

y.  JUBISDICTIOK,  1034. 

1.  In  General,  1034. 

2.  State  and  Federal  Courts,  1035. 

3.  Amount  in  Controversy,  1035. 

4.  justices  of  the  Peace ^  1036. 

VI.  Venue,  1037. 
Vn.  Pabties,  1037. 

I.  Plaintiff,  1037. 

a.  Requisite  Title  and  Right  to  Possession,  1037. 

b.  Particular  Persons,  1042. 

(i)  Assignor  and  Assignee,  1042. 
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(2^  Bailor  and  Bailee^  1044. 

(3)  Executors  and  Administrators^  1045. 

(4)  Finder  of  Lost  Property^  1046. 

(5)  Guardian  and  Ward,  1046. 
(6S  Husband  and  Wife,  1046. 

(7)  yoint  Tenants  and  Tenants  in  Common,  1046. 

(8)  Lessor  and  Lessee,  1 046. 

(9)  Lienor  and  General  Owner  of  Property,  1047. 

(10)  Mortgagor  and  Mortgagee,  1047. 

(11)  Pledgor  and  Pledgee,  1048. 

(12)  Principal  and  Agent,  Master  and  Servant,  1 04  8- 

(13)  Receivers,  1048. 

(14)  Sheriff  Who  Has  Letned  Process,  1048. 

c.  joinder  of  Parties  Plaintiff,  1049. 
9.  Defendant,  1050. 

a.  In  General,  1050. 

b.  Purchaser  of  Property  After  Conversion,  1050. 
C.  Principal  and  Agent,  Master  and  Servant,  1051. 

(i)  Agent  or  Servant,  1051. 
(2)  Principal  or  Master,  1052. 

d.  Trustees  and  Other  Fiduciaries,  1052. 

e.  joinder  of  Parties  Defendant,  1052. 

(i)  In  General,  1052. 

(2)  Buyer  and  Seller,  1053. 

(3S  Husband  and  Wife,  1054. 

(4)  Principal  and  Agent,  Master  and  Servant, lo^^* 

(5)  Effect  of  Misjoinder,  1054. 
3.  Intense ntion,  1054. 

Vm  SUXMOHS,  1055. 
DL  Declabatiok  or  Complaiht,  1055. 

1.  ///  General,  1055. 

2.  General  Requisites  under  Code —  Theory  of  Declaration 

or  Complaint,  1060. 

3.  Plaintiff  ^s  Property  and  Right  to  Possession,  1062. 

a.  Necessity  to  Allege,  1062. 

b.  Requisites  and  Sufficiency  of  Allegations,  1063. 

4.  Description  of  Property,  1068. 

a.  Necessity  to  Allege,  1068. 

b.  Requisites  and  Sufficiency  of  Allegations,  1068. 

{i)  In  General,  1068. 

(2)  Averment  of  Kind,   Number,  Quantity,  and 

Weight,  1070. 

(3)  Description  of  Money ^  Banknotes,  Etc.^  1072. 

(4)  Description  of  Bond  or  Other  Written  Instru- 

ment, 1072. 

(5)  Schedule  of  Property,  1073. 

(6)  Objections  Waived,  1073. 

5.  Conversion,  1074. 

a.  Necessity  to  Allege,  1074. 

b.  Requisites  and  Sufficiency  of  Allegations,  1074. 

(i)  ///  General,  1074. 
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(2)  Fiction  as  to  Loss  of  Property  by  Plaintiff  and 
Finding  by  Defendant^  io75« 


(3)  -^y  ^^^  Property  Was  Converted^  1076. 
(4^  Place  of  Conversion^  1076. 
(5  3  Time  of  Conversion^  1076. 


(6)  Mode  of  Conversion^  io77- 

(a)  Necessity  to  Allege  Mode  of  Conversion^ 

1077. 
{b)  Taking  by  Defendant^  1081. 
(c)  Demand  and  Refusal^  1083. 
{d)  Fraud,  1087. 

6.  Damages  and  Value  of  Property — Prayer^  1087. 

a.  In  General,  1087. 

b.  Special  Damages,  1089. 

7.  Objections  Waived,  1091. 

8.  Amendments,  109 1. 

a.  In  General,  1091. 

b.  In  What  Particulars,  1092. 

X.  DEXiniBBB  TO  DeCLAAATIOH  OB  COMPIJOKT,  IO95. 

XL  Plea  ob  Ahbweb,  1095. 

I.   General  Issue,  1095. 

a.  In  General,  1095. 

b.  Purposes  and  Sufficiency  of  General  Issue,  1095. 
(i)  In  General,  1095. 

(2)  Plaintiff* s  Property  and  Right  to  Possession, 

1096. 

(a)  Common-law  Rule,  1096. 

(b)  Hilary  Rules,  1097. 

(3)  Conversion,  1098. 
'4)  Damages  and  Value  of  Property,  1099. 
5)  Special  Pleas  or  Defenses  Amounting  to  Gen- 
eral Issue,  1099. 

3.  Requisites  and  Sufficiency  of  Special  Pleas  and  Defenses, 

I  TOO. 

tf.  In  General,  1000. 

b.  Confession  and  Avoidance,  \\o\, 

(i)  In  General,  iioi. 

(2)  ^Justification  under  yudicial  Process,  11 01. 

(3)  Former  Adjudication,  1103. 

c.  Estoppel,  1 1 03. 

d.  Denial  of  Plaintiff's  Property  and  Right  to  Posses- 

sion, 1 103. 

e.  Denial  of  Conversion,  1105. 

/.  Denial  of  Damages  and  Value  of  Property,  1 106. 
g.  Set' off.  Counterclaim,  and  Recoupment,  1106. 
h.  Equitable  Defenses,  1107. 

3.  Objections  Waived,  1107. 

4.  Admissions  in  Plea  or  Ansiver,  1107. 

5.  Amendments,  1108. 

xn.  CBO88-COMPLAIET,  1 109. 
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Beflnitiimi.  TROVER  AND  CONVERSION.  HataroofBeoMdj. 

Xm   BSPLICATIOV  OB  BEPLT»  I IO9. 

XIV.  BETUBK  of  PbOPSBTT  BT  DEFEHDAHT  PZHBni0  AOTIOB,  1 1  la 
XV.  AYEBXEKTS  and  PBOOF  —  VABIANCE,  1 1 12. 

1.  In  General^  1112. 

2.  As  to  Goods  Coiwerted^  11 12. 

3.  As  to  Plaintiff's  Property  and  Right  to  Possession^  11 14- 

4.  As  to  Conversion^  11 16. 

a.  In  General^  1116. 

b.  By  Whom  Property  Was  Converted^  1 1 17. 

c.  Place  of  Conversion^  11 18. 

d.  Time  of  Comber sion^  11 18. 

5.  As  to  Damages  and  Value  of  Property^  11 18. 

6.  Objections  Waived^  11 19. 

XVI   IVBTBUGTIOHS,  1 1 19. 

1.  In  General^  11 19. 

2.  As  to  Title  and  Right  to  Possession^  11 20. 

3.  As  to  What  Constitutes  Conversion^  1121. 

4.  As  to  Measure  of  Damages^  1 121. 

XVn.   VBBDICT  AHD  FiBBIKOS,  1 122. 

1.  In  General y  1122. 

2.  Statutes  Permitting  Alternative  Verdict^  11 24. 

3.  Agaifist  Some  or  All  Defendants^  1124. 

4.  For  What  Amount^  1125. 

a.  Value  of  Part  of  Property  Declared  For^  1 1 25. 

b.  Amount  Dependent  upon  Plaintiff  *s  Interest  in  Prop- 

erty^  11 26. 

c.  Remittitur^  11 26. 

5.  Special  Verdict  and  Findings^  1127. 

XVm   JUBOMENT,  1 128. 

XIX.  CosTS^  1 131. 

CROSS-REFERENCES. 

As  to  Kindred  Remedies  and  Proceedings^  see  articles  DETINUE^ 
vol.  6,  p.  643;  REPLEVIN,  vol.  18,  p.  494;  RIGHT  OF 
PROPERTY,  TRIAL  OF,  vol.  18,  p.  1164. 
Trover  in  Particular  Cases,  see  articles  CARRIERS,  vol.  3, 
p.  812;  CHA TTEL  MORTGAGES,  vol.  4,  p.  507 ;  JOINT 
TENANTS  AND  TENANTS  IN  COMMON,  vol.  11, 
p.  757;  LIENS,  vol.  13,  p.   122;  PARTNERSHIP,  vol. 
15,  p.  829;  SALES,  vol.  19,  p.  i;  and  consult  the  General 
Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  TROVER  AND  CONVERSION. 

I  Defivitiohs  —  Nattjbe  of  Bemebt.  —  The  action  of  trover 
is  a  remedy  to  recover  the  value  of  personal  chattels  wrongfully 
converted  by  another  to  his  own  use.*      The  action  is  not  to 

1.  Waring  v.  Pennsylvania  R.  Co.,  Mansfield.  See  also  i  Chitty  Pleading 
76  Pa.  St.  491,  wherein  the  definition  (3d  Am.  ed.)i48;  Am.  and  Eng.  Encyc. 
given  in  the  text  is  attributed  to  Lord     l.^yr  {2d  ^^.),i\t\eTrovfr  and  Conversion* 
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JMnitiont.  TROVER  AND  CONVERSION.  Vature of  Bem^dy. 

recover  the  thing  converted,  but  damages  for  its  conversion.* 

fiction  ai  to  Finding.  —  The  action  of  trover  is  grounded  on  the 
legal  fiction  of  finding  personal  property  casually  lost  by  the 
owner  and  subsequent  conversion  of  the  same  by  the  finder  to 
his  own  use  or  the  use  of  another.  This  fiction,  however,  is  an 
unmeaning  thing  which  has  been  discarded  by  most  courts.  The 
injury  lies  in  the  conversion  of  the  plaintiff's  property  and  depriv- 
ing him  of  its  use.' 

Tho  CMit  of  tho  Aetion  of  Troyer  is  the  conversion ;  the  right  of  prop- 
erty may  reside  in  the  plaintiff,  entitling  him  to  pursue  other 
remedies,  but  trover  cannot  be  pursued  unless  there  has  been  a 
conversion  of  the  goods.' 

Lognl  Bomody.  —  Trover  is  in  its  nature  a  legal  as  distinguished 
from  an  equitable  remedy.* 

Tort  —  Troopaia  on  the  Case.  —  Trover  is  an  action  of  tort,'  and  it 
is  technically  one  of  the  forms  of  trespass  on  the  case.' 

Oompariion  of  Trover  and  Other  Formi  of  Action  —  Troyer,  Botlnno,  and 
BopleYin.  —  The  design  of  the  action  of  trover  is  not  to  recover  a 
thing  in  specie,  but  to  recover  damages  for  the  conversion 
thereof,''  and  in  this  respect  trover  differs  from  detinue  and 
replevin.' 

1.  Reynolds  v,  Shuler,  5  Cow.  (N.  individuals  in  a  personal  chattel  is 
v.)  323:  Kid  v.  Mitchell,  I  Noti  &  M.  usually  determined.*'  Reid  v.  Colcock, 
(S.  Car.)  334,  9  Am.  Dec.  702.  i  Nott  &  M.  (S.  Car.)  592. 

Action  for  Damages  to  Bight  of  Pooios-  4.  Hance    v.    Tittabawassee    Boom 

sion.  —  "  Trover  is  an  action  for  dam-  Co.,  70  Mich.   227;  Meier  v.  Wilkens, 

ages  done  to  the  right  of  possession."  15  N.  Y.  App.  Div.  97;  Fulton  v,  Fnl- 

Bigelow  V.  Young,  30  Ga.  121.  ion,  48  Barb.  (N.  Y.)  581. 

2.  Payne  v.  Elliot,  54  Cal.  339,  35  6.  Craumer  v.  McEnderffer,  a  Ind. 
Am.  Rep.  80,  per  McKee,  J.;  Piatt  r.  App.  569;  Sawyer  v.  Robertson,  ii 
Tuttle,  23  Conn.  233:  Haddix  v.  Einst*  Mont.  416;  Carroll  v.  Fethers,  102  Wis. 
man,  14  111.  App.  443;  Stephenson  v,  436;  Cooper  z/.  Chitty,  i  Burr.  20. 
Little,  10  Mich.  433;  Smith  v.  Grove,  6.  Harper  v.  Scott,  63  111.  App.  401; 
12  Mo.  51;  Blakey  v.  Douglas,  (Pa.  Hull  ».  South  worth,  5  Wend.  (N.  Y.) 
1886)  6  Atl.  Rep.  398.  See  also  Bac.  265;  Hoolcer  v,  Latham,  118  N.  Car. 
Abr.,  tit.  Trover.  See  further  infra^  179;  Royce  v.  Oakes,  20  R.  L  252. 
IX.  5.  b,  (2)  Fiction  as  to  Loss  of  Prop-  7.  Per  Bailey,  P.  J.,  in  German  Nat. 
erty  by  Plaintiff  and  Finding  by  Defend-  Bank  xk  Meadowcroft,  4  111.  App.  630, 
ant.  citing  Bac.  Abr.,  tit.  Trover.  D. 

In  Its  Origin  Trover  Was  an  Action  of  8.  McElhannon  v.  Farmers'  Alliance 
Trespass  en  the  Case  for  the  recovery  of  Warehouse,  etc.,  Co.,  95  Ga.  670;  Car- 
damages  against  a  person  who  had  ter  v.  Feland,  17  Mo.  383;  Stephens  v. 
found  goods,  and  .refused  to  deliver  Koonce,  103  N.  Car.  266;  Evans  v, 
them  on  demand  to  the  owner,  but  con-  Kymer,  i  B.  &  Ad.  528,20  E.  C.  L. 
verted  them  to  his  own  use,  from  which  437,  per  Lord  Tenterden,  C.  J.  See  also 
word  **  finding  "(/ri^Mwr)  the  remedy  is  articles  Detinue,  vol.  6,  p.  643;  Re- 
called  an  action  of  trover.  Smith  v,  plevin,  vol.  18,  p  494. 
Grove,  I2  Mo.  51.  Defendant  Heed  Not  Have  Had  Posses- 

8.  Davis    V.     Hurt,    114    Ala.    146;  sion  —  Distinction  Between   Troyer  and 

Payne  v.  Elliot,   54  Cal.  339,  35  Am.  Detinne.  —  In    Hail   v.  Amos,  5  T.  B. 

Rep.  80;  Gibbs  v.  Jones,  46  III.  319.  Mon.   (Ky.)  8q,    17  Am.  Dec.  42,  the 

Bight  of  Property  May  Be  Gist  of  Ao-  court  said:    "  In  detinue  the  defend- 

tion.  —  "The   action   of   trover  is  the  ant  must  have  had  possession;  but  we 

general    substitute    of    the    action   of  Icnow  of  no  authority  requiring  posses- 

deUnue,   and    is   that   form   of   action  sion  in  the  defendant  in  an  action  of 

in  which,  in  this  country,  the  right  of  trover.' 


II 
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When  TROVER  AND  CONVERSION.  TrowLU.. 

Trorer  and  lyeetmBnt.  —  An  action  of  trover,  like  an  action  of  eject- 
ment, is  a  possessory  action.^ 

TroTer  and  TraspMi.  —  There  is  a  great  difference  between  trover 
and  trespass.  Trespass  lies  only  where  there  has  been  a  taking 
of  the  goods  of  the  plaintiff  with  what  the  law  denominates  force. 
The  very  gist  of  the  action  is  the  disturbance  of  the  plaintiff's 
possession  by  force.  But  in  trover  the  defendant  is  supposed  to 
be  in  the  possession  of  the  goods  lawfully,  by  finding,  and  the 
gist  of  the  action  is  an  unlawful  conversion  of  them,  while  so  in 
possession,  to  his  own  use.* 

Effect  of  Abolltioii  of  Formi  of  Action  by  the  Code.  —  Although  the  code 
has  abolished  distinct  forms  of  action  and  consolidated  all  forms 
of  action  into  one  denominated  a  **  civil  action,"  nevertheless 
trover  remains  substantially  the  same  as  it  was  before  the 
adoption  of  the  code,  and  an  action  of  trover  is  governed  by 
practically  the  same  rules  of  pleading  as  those  which  prevailed  at 
common  law.* 

U  Week  Tboyeb  Lies  —  1.  What  Constitutes  Conversion.  — 
There  is  much  learning  upon  the  question  what  constitutes  such 
conversion  as  to  make  trover  an  appropriate  remedy,  but  a  com- 
plete treatment  of  the  subject  is  not  regarded  as  being  within  the 
scope  of  this  article.  However,  it  may  be  stated  generally  that 
any  distinct  act  of  dominion  wrongfully  exerted  over  another's 
personal  property  in  denial  of  his  right  or  inconsistent  with  it 
amounts  to  and  may  be  treated  as  a  conversion  for  which  trover 
is  a  remedy.* 

Claim  and  DellTery.  —  The  action  in  Laspeyre  v,  McFarland,  Term  (N.  Car.) 

claim  and  delivery   is  instituted    ex-  187,  7  Am.  Dec.  705. 

pressiy  to  recover  possession  of  specific  2.  Barron  v.  Oavis,  4  N.  H.  338.     See 

personal    property.      The   property   is  also  Sparks    v.    Purdy,    11    Mo.   219; 

described  in  an  affidavit,  usually  the  Boyce  v.  Williams,  84  N.  Car.  275,  37 

important  paper  in  the  action.     Feury  Am.  Rep.  618;  Keyworth  v.  Hill,  3  B. 

V,  McCormick  Harvesting  Mach.  Co.,  &  Aid.  685,  5  E.  C.  L.  422. 

6  S.  Dak.  396.     See  also  article  Re-  8.  Davis  v.  Hurt,  114  Ala.  146;  Con- 

PLEViN,  vol.  18,  p.  497.  ner  v,  Allen,  33  Ala.  516;  Omaha,  etc.. 

Combination  of  DeUnne  and  Trorer —  Smelting,  etc.,  Co.  v.  Tabor,  13  Colo. 

Georgia  Statute.  —  In  Georgia,  by  statute,  41,    16  Am.   St.    Rep.    185;    Bixel  v. 

a  form  of  action  has   been  prescribed  Bixel,   107  Ind.   534.     See  also  infra^ 

which  combines  as  far  as  possible  the  IX.  2.   General  Requisites    under   Code 

features  both  of  an   action  of  detinue  —  Theory  of  Declaration  or  Complaint, 

and  of  trover.     McElhannon  v.  Farm-  4.  4  Am.  and  Eng.  Encyc.  of  Law(ist 

ers*  Alliance  Warehouse,  etc.,  Co.,  95  ed.).   108,   which    authority   was  cited 

Ga.  670.  in  Mahaney  v.  Walsh,  16  N.  Y.  App. 

1.  Davidson  v.  Waldron,  31  111.  120,  Div.  601;  26  Am.  and  Eng.  Encyc.  of 

83  Am.  Dec.  206,  in  which  case  it  was  Law    (ist    ed.)    731,    735,    which    au- 

declared  that  consequently  the  plaintiff  thority    was    cited   with    approval    in 

must  show  that  he  has  either  a  special  McKay  v.   Pearson,  6  Pa.  Super.  Ct. 

or  a  general  property  in  the  thing  con-  529.  41  W.  N.  C.  (Pa.)  516;    3   Black. 

verted  and  the  right  to  its  possession.  Com.  152;  i  Chitty  on  Pleading  (3d  Am. 

Comparison  of  Tnyer  and  ^eotment. —  ed.)  153,  which  authority  was  cited  in 

"  Trover  is  to  personals  what   eject-  Bruner  v.  Dyball,  42   111.  34;  Cooley 

ment  is  as  to  the  realty.     In  both  title  on    Torts    448,    which    authority  was 

is  indispensable."    Per  Ruffin,  J.,  in  cited   in   McPhetera  v.   Page,   83  Me. 
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OlMiillofttioii  of  OonTenioAs.  —  It  has  been  said  that  all  conversions 


234,  23  Am.  Sc.  Rep.  772;  2  Greenleaf 
on  Evidence,  §  642.  See  also  articles 
Carriers,  vol.  3,  p.  812;  Chattel 
Mortgages,  vol.  4,  p.  507;  Joint 
Tenants  and  Tenants  in  Common, 
vol.  II,  p.  757;  Sales,  vol.  19,  p. 
I;    and  like   articles  in  this  work  in 


Florida,  —  Hyer  v,  Caro,  17  Fla.  33a. 

Georgia,  —  Phillips  v,  Brigham,  26 
Ga.  617,  71  Am.  Dec  227;  Yeldell 
V,  Shinhostler,  15  Ga.  189;  Rome  R. 
Co.  V,  Sullivan,  14  Ga.  277;  Liptrot  v. 
Holmes,  i  Ga.  381. 

Illinois,  —  Union    Stock   Yard,   etc., 


which  is  discussed  the  appropriateness  Co.  v,  Mallorv,  etc.,  Co.,  157  111.  554, 

of  trover  as  a  remedy.     See  further  48  Am.  St.  Rep.  341;  Brown  v,  Boyce, 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  68  111.  294;  Race  v,  Chandlei,  15  111. 

title  Trover  and  Conversion^  for  a  com-  App.   532;  Kime  v.   Dale,  14  111.  App. 

plete  treatment  of  matters  of  substantive  308. 

law  and  evidence.     And  see  generally  Indiana.  —  Citizens'    St.   R.   Co.   v. 

the  following  cases:  Robbins,  144  Ind.  671;    Alexander  v. 


Alabama, —  Davis  v.  Hurt,  114  Ala. 
146;  Boiling  V.  Kirby,  90  Ala.  215,  24 
Am.  St.  Rep.  789;  Hudmonz/.  Dubose, 
85  Ala.  446;  Smith  V.  Jernigan,  83  Ala. 
236;  Central  R.,  etc.,  Co.  v,  Lampley, 
76  Ala.  357;  Thweat  V.  Stamps,  67  Ala. 
96:  Dudley  v.  Abner,  52  Ala.  572; 
Abraham  v,  Nunn,  42  Ala.  51;  Conner 


v.  Allen,  33  Ala.  515;  Freeman  v,  Scur-    Kan.  App.  880. 


Swackhamer,  105  Ind.  81,  55  Am.  Rep. 
180;  Robinson  v,  Skipwortb,  23  Ind. 
311;  Dale  V.  Jones,  15  Ind.  App.  420; 
Kidder  v,  Biddle,  13  Ind.  App.  653. 

Iowa,  —  Colby  v,  W.  W.  Kimball 
Co.,  99  Iowa  321;  Doolittle  v,  Shaw, 
92  Iowa  348. 

Kansas.  —  Williams    v,    Stowell,    5 


lock,  27  Ala.  407;  Moseley  xt.  Wilkinson, 
24  Ala.  4ri;  Perminter  v.  Kelly,  18  Ala. 
716,  54  Am..  Dec.  177:  Abercrombie 
7'.  Bradford,  16  Ala.  560;  Donnell  v. 
Thompson,  13  Ala. 440;  Leery.  Mathews, 
10  Ala.  682,  44  Am.  Dec.  498;  Spence  v, 
Mitchell,  9  Ala. 744;  Gray  v.  Crocheron, 


Kentucky,  —  Louisville,  etc.,  R.  Co. 
v.  Lawson,  88  Ky.  496;  Hale  v.  Ames, 
2  T.  B.  Mon.  (Ky.)  143,  15  Am.  Dec. 
150. 

Maine,  —  McPheters  v.  Page.  83  Me. 
234,  23  Am.  St.  Rep.  772;  Badger  v. 
Hatch,  71  Me.  562;  Rodick  v,  Coburn, 


8  Port.  (Ala.)  191;  Glaze  v.  McMillion,    68  Me  170;  Freeman  v.  Underwood,  66 


7  Port.  (Ala.)  279. 

Arkansas,  —  Strayhorn  v,  Giles,  22 
Ark.  517;  Zachary  v.  Pace,  9  Ark.  212; 
Gentry  v.  Madden,  3  Ark.  127. 

Califontia,  —  H appending  v.  Meyer, 
55  Cal.  555;  Payne  v.  Elliot,  54  Cal. 
339.  35  Am.  Rep.  80:  Hewlett  v, 
Owens,  51  Cal.  570;  Hutchings  v. 
Castle,  48  Cal.  152;  Boulware  v,  Crad- 
dock,  30  Cal.  190:  Jahns  v.  Nolting,  29 
Cal.  507;  Herron  v.  Hughes,  25  Cal. 
555:  Sampson  v.  Hammond,  4  Cal. 
184. 

Colorado.  —  Omaha,  etc.,  Smelting, 
etc  ,  Co.  V.  Tabor,  13  Colo.  41.  16  Am. 
St.  Rep.  185. 


Me.  229;  Otisfield  v.  Mayberry,  63  Me. 
197;  Sinclair  {/.  Jackson,  47  Me.  102,  74 
Am.  Dec.  476;  Webber  v,  Davis,  44 
Me.  147,  69  Am.  Dec.  87;  Fernald  v. 
Chase,  37  Me.  289;  Porter  v,  Foster, 
20  Me.  391,  37  Am.  Dec.  59;  Whipple 
V.  Gilpatrick,  19  Me.  427;  McNear  v, 
Atwood,  17  Me.  434;  Galvin  v.  Bacon, 
II  Me.  28,  25  Am.  Dec.  258. 

Maryland.  —  Harker  v.  Dement,  9 
Gill  (Md.)  7,  52  Am.  Dec.  670. 

Massachusetts, — Scollard  v.  Brooks, 
170  Mass  445;  Luddington  v.  Good- 
now,  168  Mass.  223;  Brintnall  v.  Smith. 
166  Mass.  253;  Cumnock  v,  Newbury- 
port   Sav.    Inst.,    142    Mass.    342;   Ed- 


Connecticut.  —Gilbert  v.  Walker,  64  munds  v.  Hill,  133  Mass.  445;  Spooner 

Conn.  390;  Ayres  v.  French,  41  Conn.  v.  Manchester,  133  Mass.  270:  Wilson 

15  r;  Tucker  v.  Housatonic  R.  Co.,  39  v.  McLaughlin,  107  Mass.  587;  Carter  v. 

Conn.  447;    Hill   v,   Hayes,  38  Conn.  Kingman,     103    Mass.    517;    Spooner 

532;      Woodruff,     etc..      Iron     Works  v.  Holmes,  102  Mass.  503;  Wheelock  r. 

v.   Adams,  37  Conn.    233;     Parker  v.  Wheelwright,  5  Mass.  104;  Gilmore  r. 

Middlebrook,     24     Conn.    207;     Piatt  Newton,  9  Allen  (Mass.)  171,  85  Am. 

V,   Tuttle,   23    Conn.   233;     Ashmead  Dec.  749;  Riley  v.  Boston  Water  Power 


v,  Kellogg,  23  Conn.  70;  Clark  v, 
Whitaker,  19  Conn.  319;  Hartford 
Ice  Co.  V.  Greenwoods  Co.,  61  Conn. 
166. 

Delaware,  —  Harris    v,     Goslin,     3 
Harr.  (Del.)  340. 


Co.,  IT  Cush.  (Mass.)  ii;  Stanley  v, 
Gavlord,  i  Cush.  (Mass.)  536;  Miller  v. 
Baker,  i  Met.  (Mass.)  27;  Nelson 
V,  Merriam,  4  Pick.  (Mass.)  249. 

Michii^an.  —  Vanosdall  v,  Hamilton, 
118  Mich.  533;  Banner  V.  Schlessinger^ 
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for  which  trover  is  an  appropriate  remedy  may  be  divided  into 

109  Mich.  262;  Tuttle  v.  Campbell,  74  Rill,  41  Neb.  206;  Omaha  Auctioo,  eic, 
Mich.  652,  16  Am.  St.  Rep.  652;  Gib*  Co.  v,  Rogers,  35  Neb.  61;  Perry  v. 
bons  V.  Farwell,  63  Mich.  344,  6  Am.  Granger,  21  Neb.  581. 
St.  Rep.  301;  Ward  r.  Carp  River  Iron  l^ew  ffampshite,  —  Porell  v.  Cava- 
Co.,  47  Mich.  65;  Bates  v,  Stansell,  19  naugh,  6g  N.  H.  364;  Brown  v.  £la,  67 
Mich.  91;  Ripley  v,  Davis,  15  Mich.  75,  N.  H.  iio;  Baker  v.  Beers,  64  N.  H. 
90  Am.  Dec.  262;  Trudo  v.  Anderson, 
10  Mich.  357. 

Minnesota,  — Carpenter  v.  American 
Bldg.,  etc.,  Assoc,  54  Minn.  403,  40 
Am.  St.  Rep.  345;  Hossfeldt  v.  Dill, 
28  Minn.  469;  Jorge nsen  v.  Tait,  26 
Minn.  327. 

Mississippi.  —  Johnson  v.  White,  13 
Smed.  &  M.  (Miss.)  584. 

Missoufi,  —  Nanson  v,  Jacob,  93  Mo. 
331,  3  Am.  St.  Rep.  531;  Watson  v. 
Harmon,  85  Mo. 443;  McCoy  v,  Hyatt, 
80  Mo.  130;  Allen  v.  McMonagle,  77 
Mo.  478;  Williams  v.  Wall,  60  Mo.  318: 
Chariest.  McCune,  57  Mo.  166;  Withers 
V,  Layette  County  Bank,  67  Mo.  App. 
115;  Wimberly  v.  Pitner,  66  Mo.  App. 
633;  McLachlin  :/.  Barker,  64  Mo.  App. 
511;  Thomas  Mfg.  Co.  v.  Hufif,  62  Mo. 
App.  124;  Leiset/.  Mitchell,  53  Mo.  App. 
563;    Baker  z/.    Kansas  City,  etc.,   R. 


102;  Evans  v.  Mason,  64  N.  H.  98; 
Lovejoy  v.  Jones,  30  N.  H.  164;  Wood- 
man V.  Hubbard,  25  N.  H.  67,  57  Am. 
Dec.  310;  Hyde  v.  Noble,  13  N.  H. 
494,  38  Am.  Dec.  508;  White  v.  Phelps, 
12  N.  H.  382:  Fletcher  v.  Fletcher,  7 
N.  H.  452,  28  Am.  Dec.  359;  Doty  v, 
Hawkins,  6  N.  H.  247. 

New  Jersey, — Bigelow  Co.  v.  Heintze, 
53  N.  J.  L.  69;  West  Jersey  R.  Co.  v. 
Trenton  Car  Works  Co.,  32  N.  J.  L. 
517;  Hampton  v.  Swisher,  4  N.  J.  L.  73. 

Nevada,  —  Ward  v.  Carsom  River 
Wood  Co.,  13  Nev.  44;  Whitman  Gold, 
etc.,  Min.  Co.  v.  Tritle,  4  Nev.  494. 
See  also  Boylan  v.  Huguet,  8  Nev.  345. 

New  York,  —  Castle  v.  Corn  Exch. 
Bank,  148  N.  Y.  122;  Cay  wood  v.  Van 
Ness,  145  N.  Y.  600,  74  Hun  (N.  Y.)28; 
Hynes  v,  Patterson,  95  N.  Y.  i;  West- 
ern R.  Co.  V.  Bayne,  75  N.  Y.  i;  Com- 


Co.,  52  Mo.  App.  602;  Banking  House    stock  v,  Hier,  73  N.  Y.  269;  Laverty  v. 


V.  Brooks,  52  Mo.  App.  364;  Loefiel  v, 
Pohlman,  47  Mo.  App.  574;  Moore  v. 
Simms,  47  Mo.  App.  182;  While 
Sewing-Mach.  Co.  v.  Betting,  46  Mo. 
App.  417;  Kellar  v.  Garth,  45  Mo.  App. 


Snethen,  68  N.  Y.  522;  Pease  v.  Smith, 
61  N.  Y.  477;  Gillet  V,  Roberts.  57  N. 
Y.  28;  Ormsby  v.  Vermont  Copper 
Min,  Co.  56  N.  Y.  623:  Merchants' 
Exch.  Nat.  Bank  v.  Commercial  Ware- 


332;    Dickson  v.   Merchants'  Elevator    house  Co.,  49  N.  Y.  635;  Salt  Springs 


Co.,  44  Mo.  App.  498:  Skeenz/.  Spring- 
field Engine,  etc.,  Co.,  42  Mo.  App. 
158,  34  Mo.  App.  485;  Redpath  v,  Law- 
rence, 42  Mo.  App.  TOi;  La  Fayette 
County  Bank  v.  Metcalf,  40  Mo.  App. 
494;  Ward  V,  Moffett,  38  Mo.  App.  395; 
Conrad  v,  Fisher,  37  Mo.  App.  352; 
Sherman  v.  Commercial  Printing  Co.. 
29  Mo.  App.  31;  Vaughn  v.  AUgaier, 


Nat.  Bank  v.  Wheeler,  48  N.  Y.  492,  8 
Am.  Rep.  564;  McEntee  v.  New  Jersey 
Steamboat  Co.,  45  N.  Y.  34,  6  Am. 
Rep.  28;  Boyce  v.  Brock  way,  31  N.  Y. 
490;  Potter  V.  Merchants*  Bank,  28  N. 
Y.  641,  86  Am.  Dec.  273;  Decker  v. 
Mathews,  12  N.  Y.  313:  Bahrc.  Boley, 
50  N.  Y.  App.  Div.  577;  Pierrepont  v. 
Shepard,  etc..   Lumber  Co.,  11  N.  Y. 


27  Mo.  App.  523;  AUgear  v.  Walsh,  24    App.  Div.  383;   National   L.  Assoc,  v. 


Thompson,  38  N.  Y.  App.  Div.  445; 
Simon  v,  Simon,  38  N.  Y.  App.  Div. 
85;  Wamsley  v.  Atlas  Steamship  Co., 
37  N.  Y.  App.  Div.  553;  Buckingham 
V.   Vincent,  23    N.   Y.   App.  Div.  238; 

17   Mo.   App.   577;    State  v.   Jones,  14    Smith  v,  Smalley,  19  N.  Y.  App.  Div. 

Mo.  App.  595;  Kramer  v,  Faulkner,  9    519;  Mahaney  i/.  Walsh,  16  N.  V.  App. 

Mo.   App.   34;    Watson    v.    St.   Louis    Div.  601;    De  Fino  v.  Stern,  5  N.  Y. 

Smelting,  eic,  Co.,   8  Mo.  App.  604;     App,  Div.  56;    Sage  v.  Shepard,  etc., 

Loeffler     v.    Keokuk     Northern    Line     Lumber  Co.,  4  N.  Y.  App.  Div.  290; 


Mo.  App.  134;  Johnson  v.  Wabash, 
etc.,  R.  Co.,  22  Mo.  App.  597:  Roach 
V.  St.  Louis  Type  Foundry  Co.,  21  Mo. 
App.  118;  Walsh  V,  Sichler,  20  Mo. 
App.  374;  Buddington  v.   Mastbrook. 


Packet  Co.,  7  Mo.  App.  185;  Niemetz 
V,  St.  Louis  Agricultural,  etc.,  Assoc, 
5  Mo.  App.  59. 

Montana,  —  Powers    v,   Klenzie,    15 
Mont.  177. 


Pinckney  v.  Darling,  3  N.  Y.  App. 
Div.  553:  McClelland  v.  Wyatt,  (N.  Y. 
City  Ct.  Gen.  T.)  26  Abb.  N.  Cas.  (N. 
Y.)  144;  BuUen  v.  Murphy,  (Brooklyn 
City  Ct.  Gen.  T.)  16  Abb.  N.  Cas.  (N. 


Nebraska.  —  Hill  v.  Campbell  Com-    Y.)  474;    Tallman  v,  Turck,  26  Barb, 
mission  Co.,  54  Neb.  59;  Reed  v.  Mc-    (N.  Y.)  167;  New  York  Car  Oil  Co.  ». 
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four  distinct  classes:  (i)  By  wrongful  taking;  (2)  by  an  illegal 

Richmond,  6  Bosw.  (N.  Y.)  213,  (N.  Y.  R.  I.  437;  Millar  i\  Allen,  10  R.  I.  49; 

Super.  Ct.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.)  Hunt  v.  Pratt.  7  R.  I.  286. 

185;  Reynolds  v,   Shuler,   5  Covir.  (N.  South  Carolina, — Abrahams  t/.  South- 

Y.)  323;    Loeschij(;^    v.   Blun,   i   Daly  western  Railroad  Bank,  i  S.  Car.  441, 

(N.   Y.)  49;    Cushman  v,  Oothout,  8b  7  Am.    Rep.  33;   Gage   v,  Allison,    i 

Hun  (N.    Y.)  54;    Petrie  v.  Stark.   79  Brev.  (S.   Car.)  495,  2  Am.   Dec.  682; 

Hun  (N.    Y.)  550;    Roe  v.    Campbell.  Miller  z^.   Reigne.  2  Hill  L.  (S.  Car.) 

40  HunfM.  Y.)49;  Cushman  r.  Je«vell.  592;  Reid  v.  Colcock.  i  Nott  &  M.  (S. 

7  Hun  (N.  Y.)525;  Kennedy  v.  Strong.  Car.)  592;  Ewart  v.   Kerr,   Rice  L.  (S. 

14  Johns.  (N.  Y.)  128;  Murray  v.  Bur-  Car.)  204;  Harris  v.  Saunders,  2  Strobh. 
ling.  lo  Johns.  (N.  Y.)  172;  Bristol  v.  Eq.  (S.  Car.)  370,  note. 

Burt.  7  Johns    (N.  Y.)  258,  5  Am.  Dec.  Tennessee, — Cobb     v.     Wallace,     5 

264;  Jenner  v,  Jolifife.  6  Johns.  (N,  Y.)  Coldw.  (Tenn.)  539,  98  Am.  Dec.  435; 

q;  Storm  i',   Livingston,  6  Johns.  (N.  Cowan  v.  Buyers.  Cooke  (Tenn.)  53.  5 

Y.)  44;  Corotinsky  v.  Cooper,  (Supm.  Am.  Dec.  668;  Duckworth  v.  Overton. 

Ct.  App.  T.)  26  Misc.  (N.  Y.)  138;  O.  i  Swan  (Tenn.)  381;  Ball  v.  Slanley.  5 

J.  Gude  Co.  V.  Farley,  (Supm.  Ct.  App.  Yerg.   (Tenn.)   199,  26  Am.  Dec.  263; 

T.)  25   Misc.  (N.  Y.)  502;  Beggar  Stu-  Houston  v.  Dyche,  Meigs  (Tenn.)  76, 

dents*  Pleasure  Soc.  v,  Eichel.  (Supm.  33  Am.  Dec.   130;  Weakley  v.  Evans, 

Ct.    App.    T.)  25    Misc.   (N.    Y.)    177;  (Tenn.  Ch.  1897)  46  S.  W.  Rep.  1070; 

Siahl    V,  Dohrman.  (Supm.  Ct.  App.  Morris  v.  Wood,  (Tenn.  Ch.  1896)  35  S. 

T.)  23  Misc.  (N.  Y.)  461;  Smith  v,  Har-  W.  Rep.  1013.  which,  however,  was  a 

tog,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  suit  in  equity. 

Y.)  353;  Starr  z/.  Silverman,  (Supm.  Ct.  Vermont. — Thorp    v.    Robbins.    68 

App   T.)  23  Misc.  (N.  Y.)i5i;  Pashin-  Vt.  53;  Tinker  v.  Morrill,   39  Vt.  477. 

ski  V,  Selt,  (N.  Y.  City  Ct.  Gen.  T.)  20  94  Am.  Dec.  345;  Bucklin  v.  Beals,  38 

Misc.  (N.  Y.)  665;  Boyer  v.  Fenn,  (N.  Vt.  653;  Deering  v.  Austin.  34  Vt.  330; 

Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.   Y.)  Courtis  v.  Cane,  32  Vt.   232,  76  Am. 

607,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Dec.   174;    Grant  v.   King,   14  Vt.  367; 

Y.)   128;    Lamb    v,   O'Reilly.    (C.    PI.  Tilden  v.  Brown,  14  Vt.  164;  Piercer. 

Gen.  T.)  13  Misc.  (N.  Y.)2I2;  Halliday  Gilson.  9  Vt.  216;  Riford  v.  Montgom- 

V.  Nicholas,  (C.  PI.  Gen.  T.)  13  Misc.  ery,  7  Vt.  41 1;  Buck  v,   Kent.  3  Vt. 

(N.    Y.)   Ill;    Biel  r.  Horner,  (C.  PL  99. 

Gen.  T.)  9  Misc.  (N.   Y.)  492;  Mooers  Virginia. — Harvey  v.  Epes,  12  Gratt. 

V.  Wait.  3  Wend.  (N.  Y.)  104.  (Va.)  153. 

North  Carolina.  —  Smith  v.  Durham.  IVisconsin.  —  Cotton  v.  Marsh,  3  Wis. 

127  N.  Car.  417;  Taylor  V.  Brewer.  127  221;    Lyle  v.   McCormick    Eiarvesting 

N.  Car.  75;  Parker  v.  Harden,  121  N.  Mach.  Co.,  (Wis.  1900)  84  N.  W.  Rep. 

Car.  57;  Ragsdale  v.  Williams,  8  Ired.  18;  Cernahan  v.  Chrisler,  (Wis.   1900) 

L.  (N.  Car.)  498,  49  Am.  Dec.  406;  Lee  83  N.  W.  Rep.  778. 

V.    McKay,    3   Ired.    L.   (N.    Car.)  29;  United  States,  —  McAllister  t^.  Kuhn. 

Branch   v.    Morrison,   6  Jones  L.  (N.  96  U.  S.   $7;  Teal  v.  Felton,  12  How. 

Car.)  16.  (U.  S.)  284;  Watt  v.   Potter.  2  Mason 

Oregon,  —  Budd  v,  Multnomah  St.  R.  (U.  S.)  77. 

Co..  12  Oregon  271.  England,  —  Farrant  v.  Thompson.  5 

Pennsylvania*, —  Croft    v.    Jennings.  B.  &  Aid.  826,  7  E.  C.   L.   272;    Evans 

173  Pa   Si.  216;  McNair  v.  Wilcox,  121  v.  Kymer,  i  B.  &  Ad.  528,  20  E.  C.  L. 

Pa.  St.  437,  6  Am,  St.  Rep.  799;  Gill  v.  437;  Devereux  v.  Barclay,  2  B.  &  Aid. 

Weston,    no   Pa.  St.  312;    Waring   v,  702;  Bromley  v.   Coxwell,   2  B.   &  P. 

Pennsylvania  R.   Co.,  76  Pa.  St.  491;  438:  Falk  v.  Fletcher,  18  C.  B.  N.  S. 

Carey  v.  Bright.  58  Pa.  St.  70;  Forsyih  403.  114  E.  C.  L.  403,  34  L.  J.  C.  PI. 

V.   Wells,  41   Pa.  St.   291.  80  Am.  Dec.  146;  Sianclifife  v.  llardwick,  2  C.  M   & 

617;    Garrard  v,    Pittsburgh,  etc.,   R.  R.  i;  M'Combie  v.  Davics,  6  East  540; 

Co..  29  Pa.  St.  154;  Brunnerz'.  Griffith.  Burroughes  v,  Bayne,  5  H.  &  N.  296; 

4  Pa.  Dist.  640;  Shaw  v.  Swope,  8  Pa.  Hiort   v,    Botl,    L.    R.    9    Exch.    86; 

Super.  Ct.  491.  43  W.  N.  C.  (Pa.)  167;  Fowler  v,  Hollins,  L.  R.  7  Q.  B.  616; 

McKay  v.   Pearson,  6  Pa.  Super.  Ct.  Nicoll    v,    Glennie,    i    M   &.    S.    588; 

52Q.  41  W.  N.  C.  (Pa.)  516;  Blakey  v.  Fouldes   v,    Willoughby.    8    M.    &  W. 

Douglas,  (Pa.  1886)  6  Atl.  Rep.  398.  540;    Baldwin   v.   Cole,   6    Mod.    212, 

Rhode  Island.  —  Donahue  v.  Shippee.  per  Holt,  C.  J.;    Hurst  v.  Gwennap,  a 

15  R.  I,  453;  BuffingtoD  V.  Clarke.  15  Stark.  306,  3  E.  C.  L.  420;  Sbipwick  v, 
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assumption  of  property ;  (3)  by  an  illegal  user  or  misuser ;  and 
(4)  by  a  wrongful  detention.* 

Demand  and  Befosal.  —  A  conversion  is  any  unauthorized  act  which 
deprives  a  man  of  his  property  permanently  or  for  an  indefinite 
time,  and  when  such  a  conversion  has  taken  place,  a  demand 
is  not  necessary.     A  wrongful  assumption  of  the  ownership  of 

property  may  be  a  conversion  in  itself,  and  render  a  demand  and 

Blanchard,  6  T.  R.  298;  Syeds  v.  Hay,  sonal  chattels  in  exclusion,  or  in  de- 

4  T.  R.  260.  fiance  of,   or    inconsistent    with,    the 

Lord  HolVs  (General  Definition  of  a  con*  owner's  ri^ht,  trover  lies  whether  he 

version  in  Baldwin   v.   Cole,   6   Mod.  converted  the  property  for  his  own  or 

212,  is  that  it  is  "an  assuming  upon  for  another  person's  use.   Wingz/.  Milli- 

one*s  self  the   property    and  right  of  ken,   91    Me.  387,  citing  McPheters  v. 

disposing    another's    goods."     Quoted  Page,  83  Me.  234;  Freeman  v.  Under- 

in  Tinker  v,  Moriill,  39  Vt.  477,94  Am.  wood,  66  Me.  229;  Kimball  v.  Billings, 

Dec.  345.  55    Me.    147:    Robinson    v.   Bird,    158 

"  The  Very  Denial  of  Ooodf  to  him  that  Mass.  357;  Gilmore  v.  Newton,  9  Allen 

has  a   right   to   demand    them    is  an  (Mass.)  171;  Coles  v,  Clark,  3  Cush. 

actual  conversion,  and  not  only   evi-  (Mass.)   399;    Williams    v.    Merle,    11 

denceof  it."     Baldwin  v.  Cole,  6  Mod.  Wend.  (N.  Y.)8o;  and  Courtis  v.  Cane, 

212,  quoted  in  Smith  v.  Durham,    127  32  Vt.  232.     See  also  infra^  VII.  2.  r. 

N.  Car.  417.  Principal  and  Agent^  Master  and  Ser- 

1.  Glaze  V.  McMillion,  7  Port.  (Ala.)  vant. 
2yg,  citing  Buller  N.  P.  44,  and  Wil-  < 'A  Wrongfollntent  Is  Kot  an  Essential 
braham  </.  Snow,  2  Saund.  47^.  See  Element  in  a  conversion.  It  Is  enough 
also  Davis  v.  Hurt,  114  Ala.  146.  See  that  the  rightful  owner  has  been  de- 
further  Race  V,  Chandler,  15  111.  App.  prived  of  his  property  by  some  unau- 
532,  in  which  case  the  court  cited  2  thorized  act  of  another  assuming 
Greenleaf  on  Evidence,  §642;  Tinker  V.  dominion  or  control  over  it.  No 
Morrill,  39  Vt.  477.  94  Am.  Dec.  345;  manual  taking,  on  the  defendant's 
Thorp  V.  Robbins.  68  Vt.  53.  part,  is  necessary."     Pease  v.  Smith. 

Three  Methods  of  Froying  ConTersion.  —  61  N.  Y.  477,  a'ting  Boyce  v.  Brock  way, 

"  A  conversion  may  be  proved  in  three  31  N.  V.  490.    See  also  Evans  z/.  Mason, 

ways:  (i)  By  a  tortious  taking;  (2)  by  64  N.  H.  98,  in  which  case  the  court 

any  use  or  appropriation  to  the  use  of  riV^^/ Spoon er  v.  Manchestei,  133  Mass. 

the   person   in    possession,   indicating  273,  and  Fouldes  v.  Willoughby,  8  M. 

a  claim  of  right  in  opposition  to  the  &  W.  540. 

rights  of  the  owner;  (3)  by  a  refusal  to  The  Accidental  Loss  or  Destruction  of 

give  up  possession  to  the  owner  on  de-  Property  by  one  lawfully  in  its  jiosses- 

mand."     Nanson  v.  Jacob,  93  Mo.  331,  sion  has  never  been  ii eld  to  be  a  con- 

3  Am.    St.    Rep.   331,   quoting   3   Rob.  version.     Salt  Springs   Nat     Bank  v, 

Prac.  462.     See  also  to  the  same  effect  Wheeler,  48  N.  V.  492,  8  Am.  Rep.  564, 

La  Fayette  County  Bank  v.  Metcalf,  40  citing  Devereux  v,  Barclay,  2  B.  &  Aid. 

Mo.  App.  502.  702;  Syeds  v.  Hay,  4  T.  R.  260;  Brom- 

Ingredients  of  ConTersion.  —  In  an  ac-  ley  v.  Coxwell,  2  B.  &  P.  438;  Cairnes 

tion    for  conversion   it  is  essential  to  v,  Bleecker,  12  Johns.  (N.  Y.)  300.  and 

prove  a  general  or  special  property  in  Jenner   v,  Jolifle,  6   Johns.  (N.  V.)  9. 

the  plaintiff,  the  dght  of  possession  at  See  also  Boiling  v.  Kirby,  90  Ala.  215, 

the  time  of  the  conversion,  and  that  24  Am.  St.  Rep.  789,  in  which  case  the 

the  defendant  has  converted  it  to  his  court  aV/^  Hawkins  v.  Hoffman,  6  Hill 

own  use.     The  right  to  recover  is  then  (N.  Y.)  586,  and  Packard  v.  Getman,  4 

established.      Latusek    v.    Davies,   79  Wend.  (N.  Y.)  613 

Minn.  279.  "An  Innocent  Finder  of  Property  is  nor 

Temporary  ConTersion.  —  Trover  will  liable  to  this  action,  unless  he  assumes 

lie  for  a  temporary  as  well  as  a  per-  to  be  the  owner,  illegally  uses  or  mis- 

manent  conversion.   Dearth  v.  Spencer,  uses,   or    detains    the    properly   after 

52  N.  H.  213.  demand    by    the    owner."      Glaze    v. 

Conversion  for  Another's  TTse.  —  Where  McMillion,  7  Port.  (Ala.)  279,  per  Gold- 
one  has  exercised  a  dominion  over  per-  thwaite,  J. 
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refusal  unnecessary.  Demand  and  refusal  are  evidence  of  con- 
version when  the  defendant  is  in  such  a  condition  that  he  can 
deliver  the  property  if  he  will.^ 

Afportation  of  Chattel.  —  Any  asportation  of  a  chattel  for  the  use 
of  the  defendant  or  a  third  person  amounts  to  a  conversion,  as  it 
is  an  act  inconsistent  with  the  owner's  general  right  of  domin- 
ion,* but  where  the  taking  was  wrongful  it  need  not  have  been 
felonious.'  Indeed,  it  is  not  necessary,  in  order  to  constitute 
a  conversion,  that  there  should  be  a  manual  taking  of  the  prop- 
erty,* and  it  is  well  settled  that  although  the  taking  might  have 
been  lawful,  yet  if  the  defendant  took  upon  himself  the  right 
and  assumed  the  control  of  the  property,  whether  it  came  to  his 
possession  by  finding  or  otherwise,  it  is  sufficient  evidence  of 
conversion,  without  a  previous  demand  and  refusal.* 

1.  Union  Stock  Yard,  etc.,  Co.  v.  Y.  28;  Simon  v,  Simon,  38  N.  Y.  App. 
Mallory,  etc  ,  Co.,  157  III.  554,  48  Am.  DIv.  85;  Pinckney  v.  Darling,  3  N.  Y. 
St.  Rep.  341.  See  also  Am.  and  Eng.  App.  Div.  553;  Bristol  «/.  Burt,  7  Johns. 
Encyc.  of  Law  (2d  ed.),  title  Trover  (N.  Y.)  254;  Reynolds  v,  Shuler,  5  Cow. 
and  Conversion.     See  further  infra^  IX.  (N.  Y.)  323. 

5.  b.  (6)  (c)  Demand  and  Refusal.  Pennsylvania,  ^  Cxolt    v.    Jennings, 

2.  Pease  v.  Smith,  6i  N.  Y.  477,  cil-     173  Pa.  St.  216. 

ing  Fouldes  v.  Willoughby,  8  M.  &  W.  See  also  infra,  IX.  5.  3.  (6)  {d)  Tak- 

54.0.  ing  by  Defendant. 

3.  Sinclair  v.  Jackson,  47  Me.  102,  74  6.  Gentry  v.  Madden,  3  Ark.  127, 
Am.  Dec.  476.  citikg  BuUer  N.  P.  44.     See  also  Am. 

Where  Defendant  Haa  Committed  Lar-  and  Eng.  Encyc.  of  Law  (2d  ed.),  title 
eeny. — **  Trover,  being  the  proper  rem-  Trover  and  Conversion. 
edy  for  the  wrongful  conversion  or  ap-  Distinction  Between  Tortious  Taking 
propriation  of  the  property  of  another,  and  Conyersion  After  Eightfol  Possession, 
undoubtedly  includes  appropriations  — **  Where  there  is  a  tortious  taking 
by  theft,  as  well  as  by  fraud  and  tres-  of  goods,  this  is  in  law  a  conversion, 
pass,  unless  there  is  some  special  rule  But  when  the  goods  came  lawfully  into 
of  public  policy  which  excludes  them,  the  hands  of  the  defendant,  as  by  find- 
There  is  none  such;  but  it  has  often  ing,  or  by  delivery  of  the  owner,  then, 
been  held,  for  the  sake  of  public  jus-  in  order  to  maintain  trover,  some 
tice,  that  the  private  action  of  trover  is  tortious  act  subsequent! v  done  and 
suspended  until  the  public  prosecution  amounting  to  a  conversion  must  be 
for  the  offense  has  been  duly  conducted  shown."  Per  Richardson,  C.  J.,  in 
and  ended."  Per  Lowrie,  C.  J.,  in  Fletcher  v.  Fletcher,  7  N.  H.  452,  28 
Hutchinson  v.  Merchants*,  etc..  Bank,  Am.  Dec.  359. 

41  Pa.  St.  42,  80  Am.  Dec.  596.    And  "  The  Bare  PosBession  of  Property,  with- 

as  to  the  necessity  for  a  public  prose-  out  some  wrongful  act  in  the  acqui* 

cut  ion  before  instituting  an  action  of  sition  of  possession,  or  in  its   deten- 

trover,   see  Am.  and  Eng.   Encyc.  of  tion,  and  without  illegal  assumption  of 

\.?iYi{^AzA.\\M\^Trover  and  Conversion,  ownership,  or  illegal   user  or  misuser, 

4.  Arkansas. — Gentry  v.  Madden,  3  is  not  a  conversion."  Boiling  z/.  Kirby, 
Ark.  127.  90  Ala.  215,  24  Am   St.  Rep.  789,  citing 

Georgia,  —  Liptrot  v.  Holmes,  I  Ga.  Glaze  v.  McMillion,  7  Port.  (Ala.)  279. 

381.  "Coming  Lawfolly  into  PoiMssion"  — 

Maine.  —  Webber  v,  Davis,  44  Me.  Phrase  Defined.  —  "What  is  meant  by 

147,  69  Am.  Dec.  87.  defendant  coming  lawfully  into  posses- 

Missouri.  —  Withers    v.    Lafayette  sion  of  the  property  is  where  he  finds 

County  Bank,  67  Mo.  App.  115.  it,  and  retains  it  for  the  true  owner;  or 

New  Hampshire.  —  Brown  v,  Ela,  67  where  he  obtains  the  possession  of  the 

N.  H.  no;  Evans  v.  Mason,  64  N.  H.  property  by  the  permission  or  consent 

98;  Baker  v.  Beers,  64  N.  H.  102.  of  the  plaintiff,  as  where  the  relation 

New  York.  —  Gillet  v.  Roberts,  57  N.  of    bailor    and    bailee    exists."     Per 
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Konfeaianoei  Aots  of  Kegligenct,  or  the  Broach  of  a  Contraot  standing  alone 
Will  not  suffice  to  support  trover,  although  a  remedy  may  be 
afforded  by  an  action  on  the  case.  ^ 

2.  What  Property  May  Be  Subject  of  Action  —  a.  In  General. 
—  It  is  abundantly  settled  that  an  action  of  trover  and  conver- 
sion lies  for  the  recovery  of  damages  for  the  wrongful  conversion 
of  personal  property,  whether  consisting  of  merchandise,  money, 
bonds,  notes,  title  deeds,  or  any  other  chattel  merely  personal  in 
which  a  man  may  have  a  valuable  property,  and  reaches  all  cases 
where  one  man  has  obtained  the  goods  or  personal  property  of 
another  by  any  means,  and  has  sold  and  used  them  without  the 
assent  of  the  owner,  or  has  refused  to  deliver  them  on  demand.* 

Proporty  Which  Is  Kot  Penonal  Property.  —  Trover  lies  for  the  con  * 
version  of  chattels  only,'  It  is  not  a  proper  remedy  for  an  injury 
to  real  estate  as  such ;  *  but  nevertheless,  it  is  a  proper  remedy  to 
recover  the  value  of  trees,  ores,  etc.,  which  have  been  severed  from 
the  freehold.*  It  will  not  lie  for  fixtures  while  they  are  still  annexed 

Warner,  J.,  in  Liptrot  v.  Holmes,  i  Ga.  Dec.   227,  it  was  declared  that  every 

381.  breach  of    contract   by   misconduct  — 

1.  Evans  v.    Mason,   64   N.    H.   98,  something  positive  —  is  a  conversion: 

citing  Bowlin  v.  Nye,  10  Cush.  (Mass.)  and  it  was  accordingly  held  that  vvhere 

416;  Eaton  V.  Hill,  50  N.  H.  235;  Went-  a  defendant  agreed  to  carry  cotton  to  a 

worth  V.  McDuffie,  48  N.  H.  402;  Wood-  certain  place,  and  instead  of  going  by 

man   z/.    Hubbard,   25  N.   H.  67,  and  theordinary  route  went  by  an  extraordi- 

Heald  v,  Carey,  11  C.  B.  977.  73  E.  C.  nary  route  and  the  cotton  was  lost  while 

L.  977.     See  also  Boiling  v,  Kirby,  90  oui  of  the  ordinary  route,  the  defend- 

Ala.  215,  24  Am.  St.  Rep   789;  Rogers  ant  was  guilty  of  conversion. 

V.  Huie,  2  Cal.  571,  56  Am.  Dec.  363;  2.  Brunnerz/.  Griffith,  4  Pa.  Dist.640. 

Sturges  V.   Keith,  57  III.  451;  Race  v.  See  also  State  v.  Omaha  Nat.   Bank, 

Chandler,  15  111.  App.  532;  Hawkins  v.  59  Neb.  483,  in   which  case  the  court 

Hoffman,  6  Hill  (N.  Y.)  586.  41  Am.  cited  Moody  v.   Keener,  7  Port.  (Ala.) 

Dec.  767,  which  was  an  action  against  218:  Otisfield  v.  May  berry,  63  Me.  197; 

a  carrier;  Ragsdalev.  Williams,  8  Ired.  Stone  v,   CloDgh,    41   N.  H.  290,  and 

L.    (N.   Car.)  498,   49  Am.    Dec.  406;  Davis  v.    Funk,   39  Pa.  St.  243.     See 

Bailey  v.  Mouhhrop,  55  Vt.  17.  further  Smith  v.  Durham,  127  N.  Car. 

Breach  of  Contraot  —  Where  Plaintiff  417,  in   which   case   the  court  cited  26 

Has  No  Title  to  Property. —  When,  under  Am.  and  Eng.  Encyc.  of  Law  (xst  ed.) 

a  contraci,  one  became  entitled  to  a  765.      And    see    for  a    more   complete 

designated  fractional  part  of  a  quantity  discussion  of  this  subject  than  comes 

of  grain   for  threshing  the  same,  and  within  the  limits  of  this  work,  Am.  and 

there   was    no    segregation    from   the  Eng.    Encyc.    of    Law    (2d    ed.),    title 

whole  of   the  amount  due  as  toll,  but  Trover  and  Conversion. 

the  entire  lot  went  into  possession  of  8.  Ekstrom    v.     Hall,   90    Me.    186; 

the  owner  with  the  understanding  that  Jewett  v.  Patridge,  12  Me.  243,  28  Am. 

at  a  future  time  the  party  entitled  to  Dec.   173;  Osgood   v.   Howard,  6  Me. 

have  the  toll  would  have  the  quantity  452,    20    Am.     Dec.     322;     Geirke    v, 

due  measured  from  the  bulk  and  de-  Schwartz,  (Supm.  Ct.  App.  T.)  20  Misc. 

livered  to  him,  it  was  held  that  a  recov-  (N.    Y.)   361;    Branch   v,    Morrison,    5 

ery  in  an  action  of  trover  for  the  amount  Jones  L.  (N.  Car.)  16,  69  Am.  Dec.  770. 

of  grain  due  as  toll,  or  the  value  thereof,  Letter.  —  Trover  may  be  maintained 

could    not    be    sustained.      The   facts  upon   the   refusal  to   deliver  a   letter, 

showed  a  debt  on  contract,  but  not  title  Teal  v.  Felton,  12  How.  (U.  S.)  284. 

to  any  specific  property  for  the  recov-  4.  Riley  v.  Boston  Water  Power  Co., 

ery   of    which   trover   would    not  lie.  11  Cush.  (Mass.)  11. 

Camp  V.  Casey.  iioGa.  262.  6.  Beede  v.   Lamprey,  64  N.  H.  510, 

Breach  of  Contraot  by  Hiscondnct.  —  In  10  Am.  St.  Rep.  426;  Wright  v,  Guier, 

Phillips  V,  brigham,  26  Ga.  617,  71  Am.  9  Watts  (Pa.)  172,  36  Am.  Dec.  108,  in 
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to  the  freehold  ;^  but  where  a  building  is  personal  property  trover 
will  lie  for  its  conversion.* 

Tangible  Personal  Property.  —  In  trover  cognizance  can  be  taken 
only  of  tangible  personal  property.  Thus,  market  stands,  as 
such,  or  the  good  will  of  a  business,  or  licenses,  cannot  be  the 
subject  of  an  action  of  trover.* 

d.  Money.  —  There  has  been  some  conflict  of  authority  upon 
the  question  whether  trover  lies  for  money.  It  may  be  stated, 
however,  as  a  general  rule,  that  although  an  obligation  to  pay 
money  is  ordinarily  enforceable  by  assumpsit  or  debt,  yet  trover 
lies  for  the  conversion  of  **  earmarked  '*  money  or  specific  money 
which  is  capable  of  identification,  e,^,,  money  in  a  bag  or  coins 
or  notes  which  have  been  intrusted  to  the  defendant's  care."* 

c.  Certificates  of  Stock,  Bonds,  Notes,  Etc. —  It  is  well 
settled  that  trover  lies  for  the  conversion  of  stock,  bonds,  deeds, 
notes,  and  the  like.* 

which  latter  case  the  court  cit^d  Player  ATew  York.  —  Richmond  f/.  Soportos, 

V.  Roberts,  i  Jones  243.  (N.  Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Supp. 

Oil  Taken  from  the  Earth.  —  Trover  433;  Donohue  v.  Henry.  4  E.  D.  Smith 

lies  for  the  conversion  of  oil  belonging  (M.  Y.)  162. 

to  the  plainiiff  which  has  been  taken  South  Carolina, — Abrahams  v.  Soath- 

from   the  earth.     Hughes    v.    United  Western  Railroad  Bank,  i  S.  Car.  441, 

Pipe  Lines,  119  N.  Y.  423.  7  Am.   Rep.    33.    See  also  Buford  v. 

1.  Leman  v.  Best,  30  III.  App.  323.  Fannen,  I  Bay  (S.  Car.)  273,  i  Am. 
citing   Selw.    N.    P.    1366;    Guthrie   tr.  Dec.  615. 

Jones,    108    Mass.  191,  and  Darrah  v.  England, — Govett  v,    Radnidge,    3 

Baird.  loi  Pa.  St.  265.  East  62. 

2.  Wheeler  v,  McFerron,  33  Oregon  Where  Money  Has  Been  Vnlawfnlly 
22^  citing  Curtiss  v.  Hoyt,  19  Conn.  154,  Taken.  —  **  Of  course  the  action  is  al- 
48  Am.  Dec.  149;  Rogers  v.  Woodbury,  ways  maintainable  where  the  defend- 
15  Pick.  (Mass.)  156,  and  Ashmun  v,  ant  unlawfully  took  the  money  out  of 
Williams,  8  Pick.  (Mass.)  402.  the  possession  of  the  plaintiff."     Alex- 

8.  Meier  v.  Wilkens,  15  N.  Y.  App.  ander  v.  Goldstein,  13  Pa.  Super.  Ct. 

Div.  97.     See  also  Neiler  v,  Kelley,  69  518,  citing  26  Am.  and  Eng.  Encyc.  of 

Pa.  Si.  403.  Law  (ist  ed.)  766,  note  3. 

4.  26  Am.  and  Eng.  Encyc.  of  Law  Money  of  Principal  in  Bands  of  Agent, 

(ist    ed.)    766,    which    authority    was  — The  relation  between  a  commission 

cited  in  Alexander  v,  Goldstein,  13  Pa.  agent   for  the  sale  of  goods  and  his 

Super.  Ct.  518,  and  in  Royce  v,  Oakes,  principal  is  fiduciary.     When  the  goods 

20  R.    I.   252.     For  a  more  complete  are  sold,  the  proceeds,  whether  in  the 

treatment   of   this   question   than   the  form  of  money  or  notes  or  of  other  se- 

scope  of  this  article  permits,  see  Am.  curities,  belong  to  the  principal,  subject 

and  Eng.  Encyc.  of  Law  (2d  ed.),  title  to  the  lien  of  the  commission    agent 

Trover  and  Conversion,     And  see  the  for  advances  and  other  charges.       The 

following  cases:  money  and  securities  are  specifically 

Indiana.  —  Worley  v,  Moore,  97  Ind.  the  property  of  the  principal,  and  he 

15;  Terrell  v.   Butterfield,   92   Ind.    i;  may  follow  and  reclaim  them,  so  long 

Ferguson  v.  Dunn,  28  Ind.  58:  Kidder  as  their  identity  is  not  lost,  subject  to 

r.  Biddle,  13  Ind.  App.  653;  Coffin  v.  the  rights  of  ^bonajidc  purchaser  for 

Anderson,  4  Blackf.  (Ind.)  395.  value.     Baker  v.  New  York  Nat.  Exch. 

Massachusetts.  —  lasigi  v.  Shea,  148  Bank,  100  N.  Y.  31.     See  also  12  Am. 

Mass.  538;  Cushing  v.  Wells,  98  Mass.  and  Eng.  Encyc.  of  Law  (2d  ed.)  625, 

550;  Beatty  v.  Randall,  5  Allen  (Mass.)  title  Factors  or  Commission  Merchants, 

441;      Dwight    V,    Brewster,    i    Pick.  6.  See  Am.  and  Eng.  Encyc.  of  Law 

(Mass.)  50.  (2d  ed.).    title   Trover  and  Convetsion, 

Nebraska, — State    v.    Omaha    Nat.  and  the  following  cases: 

Bank,  59  Neb.  483;  Murphey  v.  Virgin,  Alabama,  —  Lowremore  v.  Berry,  19 

47  Neb.  692.  Ala.  130. 
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m.  Electiok  OF  BEMEDIS8  —  1.  Bemodies  Conoarrent  with  Trover 

—  a.  Action  for  Breach  of  Contract  — (i)  In  General.  — 
It  is  well  settled  that  where  the  alleged  conversion  consists  in 

whole  or  in  part  of  a  sale  of  the  property  without  the  plaintiff's 

authority  and  the  property  has  been  converted  into  money  or 

its  equivalent,  the  plaintiff  may  bring  either  trover,  or,  waiving^ 
the  tort,  assumpsit.^ 

California,  —  Payne  v.  Elliot,  54  Gal.  fact  or  in  contemplation  of  law«  and 

339.  therefore  trover  cannot  be  sustained  for 

Connecticut,  —  Ayres    r.    French,   41  it.     Piatt  v.  Potts,  11  Ired.  L.  (N.  Car.) 

Conn.  153.  266,  53  Am.  Dec.  4x2. 

Michigan. — Smith  z/.  Thompson,  94  1,  California,  —  Story,   etc..    Com- 

Mich.  381;  Daggett  v.  Davis,  53  Mich,  mercial  Co.  v.  Story,  100  Cal.  30;  Fract 

35;  Morton  v,  Preston,  18  Mich.  60.  v,  Clark,  12  Cal.  8q. 

Missouri.  —  Craig  v.  Mason,  64  Mo.  Georgia.  —  James  v.  Smith,  62  Ga. 

App.  342.  345. 

Nebraska.  —  State    v,    Omaha    Nat.  Illinois,  —  Lahner  v.  Hertzog,  23  IlL 

Bank.  59  Neb.  483.  App.  308. 

New   York.  —  Lock  wood  v.   Bull,    I  Indiana,  —  Bixel  v.  Bixel,  107  Ind. 

Cow.  (N.  Y.)  322;  Stearns  v.  Marsh,  4  534. 

Den.  (N.  Y.)  227;  Clowes  v.  Hawley,  Maine, —  Whidden  cr.  Seelye,  40  Me. 

12  Johns.  (N.  Y.)  484;  Murray  v.   Bur-  247. 

ling,  10  Johns.  (N.  Y.)  172.  Missouri. —  Johnson-Brinkman Com« 

North     Carolina,  —  Brickhouse     v,  mission   Co.  v.  Central  Bank,  116  Mo. 

Brickhouse,  11  Ired.  L.  (N.  Car.)  404;  558,   38   Am.   St.   Rep.  615;  Finlay  v. 

Hudspeth   v,   Wilson,   2   Dev.   L.  (N.  Bryson,  84  Mo.  664.     See  also  Tamm 

Car.)  372,  21  Am.  Dec.  344. /^r  Hall,  J.  v.  Kellogg,  49  Mo.  118. 

Pennsylvania.  —  Neiler  v.  Kelley,  69  Nebraska.  —  Perry    v.    Granger,    21 

Pa.  St.  403;  Davis  v.  Funk.  39  Pa.  Si.  Neb.  581. 

243,    80    Am.    Dec.    519;    Brunner    v.  New  York, — Comstock  v,   Hier,  73 

Griffith,  4  Pa.   Dist.  640;   Pittsburgh,  N.    Y.    269;    Sage    v.    Shepard,    etc., 

etc.,  R.  Co.  V,  Barker,  29  Pa.  St.  160;  Lumber  Co.,  4  N.  Y.  App.  Div.  290; 

Biddle  v.  Bayard,  13  Pa.  St.  150.  Hawk  v.  Thoin,  54  Barb.  (N.  Y.)  164: 

South  Carolina, — Connor  f.  Hillier,  Harpending  v.   Shoemaker,   37   Barb. 

II  Rich.  L.  (S.  Car.)  193,  73  Am.  Dec.  (N.  Y.)  270;  Berly  v,  Taylor,  5  Hill  (N. 

105.  Y.)  577;  Putnam  v.  Wise,  i  Hill  (N, 

Vermont.  —  Tilden  v.  Brown,  14  Vt.  Y.)  234;  Doherty   v.  Shields,  86   Han 

164.  (N.  Y.)  303;  Tryon  v.  Baker,  7  Lans. 

England.  —  Wilson    v.    Chambers,  (N.   Y.)   511;    Murray   v.    Burling,   10 

Cro.  Car.  262;  Parry  v.  Frame,  2  B.  &  Johns.  (N.  Y.)  172;  Schroeppel  v,  Cor- 

P.  451,  holding  that  trover  lies  for  a  ning,  6  N.  Y.  112. 

lease.  North  Carolina.  —  Womble  v.  Leach, 

Beoord  and  Letters  Patent.  —  Trover  83  N.  Car.  84. 

will  not  lie  to  recover  a"record,  but  it  Oregon.  —  Miller   v.   Hirschberg,   27 

will  lie  to  recover  letters  patent,  being  Oregon  522. 

but  the  copy  of  a  tecord.    Per  Hall,  J.,  Vermont,  —  Kidney    v.   Persons,   41 

in  Hudspeth  v.  Wilson,  2  Dev.  L.  (N.  Vt.  386,  98   Am.   Dec.  595;  Stearns  v. 

Car.)  372,  21  Am.  Dec.  344,  citing  Jones  Dillingham,  22  Vt.  624.     See  also  Scott 

V.  Winckworth,  Hardres  iii.  v.  Lance,  21  Vt.  507. 

Judgment.  —  A  judgment  is  a  thing  England,  —  Palmer  v,  Jarmain,  2  M. 

merely   in  contemplation  of  law,  and  &  W.  282. 

trover  will  not  lie  for  its  conversion.  In  an  Action  under  the  Code  the  same 

whether  it  be  the  judgment  of  a  court  rule  applies.     Bixel  v.  Bixel,  107  Ind. 

of  record  or  of  a  magistrate.     Piatt  v,  534. 

Potts,  II  Ired.  L.  (N.  Car.)  266,  53  Am.  Bight  of  Eleotion  Solely  in  Plaintiit  — 

Dec.  412.  Where  the  circumstances  are  such  that 

Note  upon  Which  Judgment  Has  Been  the  plaintiff  may  waive  the  tort  and  sue 

Bendered.  —  A  note,  after  judgment  has  in  contract  the  defendant  cannot  insist 

been  taken  on  it,  is  defunct,  has  no  that  the  plaintiff  shall  waive  the  tort 

existence,  and  is  not  a  thing,  either  in  and  sue  in  assumpsit   for  the  valao 
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WImm   Proporty   Hat   Kot  Been  CoiiTertad  into  Money.  —  According  to 
some  authorities,    where  the  property  has  not  been  converted 

into  money  or  its  equivalent,  assumpsit  will  not  lie,  and  the 
plaintiff's  only  remedy  is  trover;*  but  this  view  has  not  the 
sanction  of  the  weight  of  authority,  and  the  better  view  is  that 
whenever  trover  lies  the  tort  may  be  waived  and  assumpsit  may 
be  brought,  and  the  defendant  will  be  estopped  from  asserting 
that  he  had  committed  a  tort.* 

of  the  property.    The  plaintifiF  is  enti-  1.  Bole  tliat  Aasnmpflit  Doei  Hot  Lie 

tied  to  adopt  the  form  of  action  which  Where  Property  Has  Kot  Been  Converted 

he  prefers.     Miller  v.   Hirschberg,  27  into  Money. —  Smith   v.  Jernigan,   83 

Oregon  522.  Ala.  256,  in  which  case  the  court  cited 

uniere  Timber  Is  Severed  from  the  Free-  i  Brickeirs  Dig.  T50,  §  229;  Barlow  v. 

hold  and  there  is  an  asportation  thereof,  Stalworth,  27  Ga.  517;  Jones  v.  Hoar, 

the  action  of  trover  may  be  maintained,  5  Pick  (Mass.)  285;  Tuttle  v.  Campbell. 

or  if  the  severed  timber  has  been  sold,  74  Mich.  652,   16  Am.  St.  Rep.   652; 

the  plaintiff  may  waive  the  tort  and  Kidney  v.  Persons,  41  Vt.  386,  q8  Am. 

bring  assumpsit.     Whidden  v.  Seelye,  Dec.  595;  Stearns  v.  Dillingham,  22  Vt. 

40  Me.  247.  624. 

Conversion  by  One  of  Joint  Owners.  —  Ezeeptions  to  Bnle  that  Property  Most 

The  rule  is  that  where  a  joint  owner  Have   Been    Ck>nverted    into    Money.  — 

of  personal  property  assumes  without  **  There  is,  however,  another  class  of 

authority  to  sell   the  interest  of  the  cases,   where   the  property  has   been 

other  owner,  such  owner  may  repudiate  converted  but  not  sold,  where  the  tort 

the  sale  and  sue  for  the  conversion  of  may  be  waived  and  assumpsit  brought 

the  property,  or  he  may  ratify  it  and  for  the  value  of  the  goods  converted, 

sue  for  his  share  of  the  money  received.  This  class  belongs  to  those  relations 

Perry  v.  Granger,  21  Neb.  581.  where  a  contract  may  exist  and  at  the 

"It    Is    a    Well-established    Principle  same  time    a    duty  is    superimposed 

that  when  one  has  converted  to  his  own  or   arises    out    of    the    circumstances 

use  or  sold  the  goods  of  another,  the  surrounding  or  attending  the  transac- 

latter  may  waive  the  tort  and  sue  in  tion,  the  violation  of  which  duty  would 

assumpsit.     It  is  immaterial  in  which  constitute  a  tort.     In  such  cases  the 

mode  he  seeks  redress  for  the  wrong,  tort  may  be  waived  and  assumpsit  be 

In  either  case  he  can  claim  only  a  pe-  maintained,  for  the  reason  that  the  re- 

cuniary  compensation;  and  whether  he  lation  of  the  parties,  out  of  which  the 

claim  this  in  assumpsit,  as  upon  a  sale,  duty  violated  grew,  had  its  inception  in 

or  for  the  value  of  the  goods,  ^as  by  contract.     These  relations  are  usually 

conversion,  he  establishes  only  a  pe-  those  of  trust  and  confidence,  such  as 

cuniary  obligation,  which  the  defend-  those  of  agent  and  principal,  attorney 

ant  may  controvert  by  any  facts  con-  and    client,    or    bailee    and    bailor." 

nected   with    the    transaction    out    of  Tuttle  v.  Campbell,  74  Mich.  652,  16 

which    the    plaintiff's    claim     arose."  Am.  St.  Rep.  652,  citing  Fiquet  v.  Alli- 

Story,  etc..  Commercial   Co.  v.  Story,  son,   12  Mich.   328.     See  also  Coe  v. 

100  Cal.  30.  Wager,  42  Mich.  49;    McLaughlin  v. 

Advantage  of  Trover  Bather  than  As-  Salley,  46  Mich.  219;  Evans  v.  Miller, 

sumpsit. —  In  New  York*Wit  advantage  58  Miss.  120. 

of  an  action  in  trover,  rather  than  an  2.  Bnle  that  Assnmpsit  Idea  Where 
action  in  assumpsit,  in  the  collection  Property  Hat  Hot  Been  Converted  into 
of  a  debt,  is  apparent.  It  gives  a  right  Money.  —  Terry  v.  Munger,  121  N.  Y. 
to  hold  to  bail  during  the  pendency  of  161,  in  which  case  the  court  said:  *'  If 
the  action  and  a  right  of  imprison-  the  wrongdoer  has  not  sold  the  prop- 
meni  upon  an  execution,  in  addition  to  erty,  but  still  retains  it,  the  plaintiff 
the  usual  resort  to  the  property  of  the  has  the  right  to  waive  the  tort  and  pro- 
defendant."  Salt  Springs  Nat.  Bank  ceed  upon  an  implied  contract  of  sale 
V,  Wheeler,  48  N.  Y.  492,  8  Am.  Rep.  to  the  wrongdoer  himself,  and  in  such 
564,  in  which  case,  however,  it  was  event  he  is  not  charged  as  for  money 
held  that  as  there  was  no  conversion,  had  and  received  by  him  to  the  use  of 
trover  was  not  a  proper  remedy.  the  plaintiff.     The  contract  implied  it 
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Conyenion  of  Money.  —  According  to  all  the  authorities,  it  would 
seem,  where  money  has  been  converted  the  plaintiff  may  elect  to 
maintain  either  trover  or  assumpsit,  regardless  of  the  disposition 
that  has  been  made  of  the  money,* 

(2)  Breach  of  Express  Contract  —  Convenion  in  Violation  of  Contrmoi* 
—  Where  the  conversion  consists  of  acts  which  are  in  violation 
of  a  contract  between  the  plaintiff  and  the  defendant  it  is  optional 
with  the  plaintiff  either  to  maintain  trover  or  to  bring  an  action  for 
the  breach  of  the  contract.* 

one  to  pay  the  value  of  the  property.  Has  Been  Conyerted.  —  Tryon  v.  Baker,  7 

as  if  it  had  been  sold  to  the  wrongdoer  Lans.   (N.  Y.)  511.     In   this  case  the 

by  the  owner/*     See  also  to  the  same  court,  after  referring  to  the  doctrine 

eflfect  Force   v.   Squier,    133   Mo.   306;  that    when    the    wrongdoer    sells   the 

Gordon  v,  Bruner,  49  Nlo.  570;  Horine  property  the  owner  may  waive  the  tort 

V.  Bone,  69  Mo.  App.  481;  Sawyer  v.  and  sue  in  assumpsit,  said:  "  It  would 

Robertson,    11    Mont.   416;  Wright  v,  seem  to  follow  that  where  the  property 

Ritterman,  (N.  Y.  Super.  Ct.  Gen.  T.)  taken  is  money,  it  might  be  recovered 

I  Abb.  Pr.  N.  S.  (N.  Y.)428;  Camp  v.  in  an  action   for   money  had  and  re- 

Pulver,  5  Barb.  (N.  Y.)  91;  Lock  wood  ceived,    without   waiting  for   the   for- 

V,    Bull,    I   Cow.  (N.  Y.)  322,  13  Am.  mality  of  a  sale  of  it,  an  event  which 

Dec.  539.     See  further  Firemen's  Ins.  would  not   be   likely  to  occur."     See 

Co.  V.  Cochran,  27  Ala.  228;  Johnson  also  to  the  same  effect  Kidder  r.  Bid- 

V,  Strader,  3  Mo.  359;  Floyd  v,  Wiley,  die,    13   Ind.   App.   653;    Ferguson   v. 

\  Mo.  430,  643;  Samuels  v,  McDonald,  Dunn,  28  Ind.  58;  Grocers'  Nat.  Bank 

33  N.  Y.  Super.  Ct.  211.  v,  Clark,  (Supm.  Ct.  Spec.  T.)  31  How. 

Fraud  of  Buyer.  —  Where  a  sale  of  Pr.  (N.  Y.)  f  15.     See  further  Terrell  v. 

goods  has  been  procured  by  the  fraud  Butterfield,  92  Ind.  i. 

of  the  buyer,  the  seller  may  either  bring  2.  Election  Between  Trover  and  Action 

an  action  for  goods  sold  and  delivered  for  Breach  of  Contract.  —  Moseley  v.  WiJ- 

or  rescind  the  contract  and  bring  an  kinson,  24  Ala.  411;  Carson  v.  Smith, 

action  in  the  nature  of  trover.     Wright  133    Mo.   606;   Cushman   v,   Jewell,    7 

r.  Ritterman,  (N.   Y.  Super.   Ct.  Gen.  Hun  (N.  Y.)  525. 

T.)  I  Abb.  Pr.  K.  S.  (N.  Y.)  428;  Camp  Conversion  by  Beceii»tor. —  Where  a  re- 

V   Pulver,  5  Barb.  (N.  Y.)  91.  ceiptor  to  whom  a  sheriff  has  delivered 

Conversion  by  BaileOp  Etc.  —  Where  a  property  upon  which  he  has  levied  an 
bailee  fails  to  return  the  goods  on  de-  execution  converts  such  property,  the 
mand,  the  bailor  has  an  election  of  sheriff  may  bring  either  an  action  upon 
remedies;  he  may  sue  in  assumpsit  or  the  receiptor's  contract  or  trover.  See 
in  case  for  negligence,  if  there  has  been  Burk  v.  Webb,  32  Mich.  173. 
negligence,  or,  if  there  has  been  a  con-  Trover  or  Action  for  Breach  of  War- 
version  of  the  goods,  in  trover  for  the  ranty.  —  Where  there  is  a  breach  of 
conversion.  Davis  v.  Hurt,  114  Ala.  warranty  unmixed  with  fraud,  the 
146,  in  which  case  the  court  cited  Mag-  remedy  is  by  suit  on  the  warranty;  but 
nin  V.  Dinsmore,  70  N.  Y.  410,  26  Am.  where  there  has  been  actual  fraud 
Rep.  608,  and  Salt  Springs  Nat.  Bank  mixed  with  deceit  and  corruption  in  an 
V.  Wheeler,  48  N.  Y.  492,  8  Am.  Rep.  exchange  of  personalty,  the  part>  de- 
564.  See  also  Johnson  zr.  Weedman,  frauded  has  his  election  to  sue  on  the 
5  111.  495.  See  further  American  Ex-  warranty  or  to  bring  trover  for  the 
press  Co.  v.  Brunswick,  4  III.  App.  606;  property  sold  by  him.  Dawson  v. 
Samuels  v.  McDonald,  33  N.  Y.  Super.  Pennaman,  65  Ga.  698.  See  also  arii- 
Ct.  21T.  holding  that  where  the  carrier  cle  Sales,  vol.  19,  p.  i. 
converts  property,  the  owner  may  Conversion  by  Bidlee.  —  Whereabailee 
maintain  either  trover  or  assumpsit,  converts  property  and  his  acts  are  in 
Likewise  see  Lockwood  v.  Bull,  t  Cow.  violation  of  the  contract  of  bailment, 
(N.  Y.)  322,  13  Am.  Dec.  539,  holding  the  plaintiff  has  the  right  to  declare  in 
that  where  the  pledgee  converts  the  trover  for  the  tort  or  on  the  contracL 
goods  pledged,  the  pledgor  may  main-  Moseley  v,  Wilkinson,  24  Ala.  411: 
tain  either  trover  or  assumpsit.  Otter  v,  Williams,  21  111.  118;  McEntee 

1.  Trover  or  Aasompoit  Where  Money  z/.  New  Jersey  Steamboat  Co.,  45  N.  Y. 
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ConTMrtion  of  Kote,  Etc.  —  Bemedy  by  Trorer  or  Action  on  Hote.  —  Where 
a  promissory  note  or  other  written  contract  upon  which  the 
plaintiff  has  a  right  of  action  is  converted  the  plaintiff  may  elect 
to  bring  trover  or  an  action  on  the  contract.* 

b.  Detinue.  —  Trover  and  detinue  are  concurrent  remedies 
either  of  which  the  plaintiff  may  pursue  at  his  election,  trover 
being  an  action  for  damages  for  the  conversion  of  the  property 
and  detinue  being  an  action  for  the  recovery  of  the  property  in 
specie  or  for  damages  for  its  unlawful  detention.* 

c.  Replevin.  —  One  whose  property  has  been  converted  is 
not  bound  to  pursue  the  remedy  of  trover,  but  has  the  election 
to  maintain  an  action  of  trover  or  replevin.' 

34,  6  Am.  Rep.  28,  holding  that  where  54  Minn.  403,   40  Am.    St.   Rep.  345; 

a  carrier  refuses  to  deliver  goods  the  Stephens  v,  Koonce,  103  N.   Car.  366: 

plaintiff  may  either  bring  an  action  in  Lake  Shore,  etc.,  R.  Co.  v,  Hutchins, 

the  nature  of  tro«rer  or  sue  on  the  con-  37  Ohio  St.  282,  4  Am.  &  Eng.  R.  Cas. 

tract  of  carriage.  219:  Evans  v.  Kymer,  i  B.  &  Ad.  528, 

Action   Against    Factor.  —  It    would  20  E.  C.    L.   437.     See   also   Elliot  v, 

seem  that  where  goods  have  been  de-  Porter,  5  Dana  (Ky.)  299,     See  further 

livered   to  a  factor    on    consignment  article  Detinue,  vol.  6,  p.  649. 

under  a  contract    that    he  shall   sell  Trover  at  Subftitnte  for  DeUnao.  —  In 

them  for  the  plaintiff,  etc.,  the  plain-  Georgia  it  has  been  declared  that   the 

tiff,  upon  the  conversion  of   the  goods  action   of  trover  is  a    substitute    for 

by  the  factor,  may  either  sue  in  trover  the  old  action  of  detinue,  the  object  of 

for  the  conversion  or  waive  the  tort  which  is  to  recover  the  possession  of 

and  elect  to  sue  on  the  contract.   Seethe  the  specific  chattels  sued  for.     McBain 

title  Factors  or  Commission  Merchants^  v.  Smith,  13  Ga.  316. 

12  Am.  ah^  Eng.   Encyc.  of  Law  (2d  3.  Elootion  Between  Trover  and    Be- 

ed.)  698  et  scq.     See  also  the  cases  cited  plevin  —  Illinois.  —  Robertson  v.  Jones, 

in   the   next  preceding    paragraph   of  71  111.  405;  Pike  v,  Colvin,  67  111.  227; 

this   note.     But   see    contra    Loveless  Sharp  v.  Parks,  48  111.  511;  Ogden  v, 

V.  Fowler,  79  Ga.  134,  ii  Am.  St.  Rep.  Stock,  34  111.  522;  Davis  v,  Taylor,  41 

407,   holding  that   where   a  bailee  of  111.  405.     See  also  Nelson  v.  Bowen,  15 

goods  sells  the  same  in  violation  of  his  111.  App.  477;  Holladay  i\  Bartholomae, 

instructions  as  to  the  terms  of  sale  the  11  111.  App.  206. 

proper    remedy    "  is    not   trover,    but  Indiana.  —  Barb  v.   Fish,  8  Blackf. 

ari  action  on  the  case  for  violation  of  (Ind.)  481. 

instructions  or  breach  of  contract."  Maine,  —  Whidden  v,  Seelye,  40  Me. 

1.  Clowes  V.  Hawley,  12  Johns.  (N.  247.  See  also  Jones  v»  Cobb,  84  Me. 
Y.)  484,  which  was  an  action  by  the  153. 

assignee  of  a  bond  for  its  conversion  Maryland.  — Cromwell  v.  Owings,  7 

after  the  assignment.     The  court  said:  Har.  s.  J.  (Md).  60;  Harkerv.  Dement, 

"  By   the   assignment  of  the  bond  to  9  Gill  (Md.)  7,  52  Am.  Dec.  670. 

the   plaintiff,    by   the  obiigee,   he   ac-  Massachusetts,  —  Woodbury  t/.  Long, 

quired  an  interest  in  it  which  courts  of  8  Pick.  (Mass.)  543,.  19  Am.  Dec.  345; 

law  will  protect;  and  it  is  no  answer  to  Stanley    v.  Gaylord,   I  Cush.  (Mass.) 

this   action    to  say   that   the    plaintiff  536. 

might  have  sued  directly  on  the  bond,  Minnesota,  — Carpenter  v,  American 

in   th£  name   of   the   obligee,  or   pro-  Bldg.,  etc.,  Assoc.,  54  Minn.  403,  40 

ceedsd  in  equity  for  a  specific  perform-  Am.  St.  Rep.  345. 

an:e."     See  also   Kalckhoff  v.   Zoehr-  Mississippi. — Johnson  v.  White.  13 

laut,  40  Wis.  427,  holding  that  although  Smed.  &  M.  (Miss.)  584. 

the  payee  may  have  a  right  of  action  Missouri,  —  Hanlon  v,  O'Keefe,   55 

against  the  maker  on  the  note,  he  may  Mo.    App.  528.      See    also    Moore    v. 

elect  to  bring  trover  for  its  conversion.  Simms,  47  Mo.  App.  182;  Buddington 

2.  Election  Between  Trover  and  Detinue,  v.  Mastbrook,  17  Mo.  App.  577. 

—  Towle  V.  Lovet,   6   Mass.  394;  Car-        Nebraska.  —  Coburn    v.   Watson,  48 
penter  v.  American  Bldg.,  etc.,  Assoc,     Neb.  257. 
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Effeot  of  Confuion  of  Goodi.  —  It  has  been  held,  however,  that  where 
the  property  of  the  plaintiff  has  by  his  consent  been  commingled 

with  the  property  of  another  so  that  the  plaintifi's  property  has 

lost  its  identity,  and  afterwards  it  is  converted,  the  plaintiff  can 
maint^tin  trover  but  not  replevin.* 

Nevada,  —  Ward     v,    Carson    River  which  replevin  without  a  demand  has 

Wood  Co.,  13  Nev.  44;  Whitman  Gold,  been  supported  is  an  authority  for  the 

etc.,  Min.  Co.  v,  Tritle,  4  Nev.  494.  maintenance  of   trover."     Velsian   r. 

New  Hampshire. — Beede  z^.  Lamprey,  Lewis,  15  Ore^^on  539,  3  Am.  St.  Rep. 

64  N.  H.  510,  10  Am.  St.  Rep.  426.  184. 

New  York.  —  Stowell  v.  Otis,  71  N.  Beplevin  Lies  Where  Trover  Does.  — 

V.    36;     Chapin    v.    Merchants'    Nat.  '*  Any  act  amounting  to  a  conversion 

Banic,  31  Hun  (N.  Y.)  529.  in  trover  will  constitute  a  wrongful  dc- 

North  Carolina. — Stephens  v.  Koonce,  tention  in  replevin."    Per  Dixon,  C.  J., 

103  N.  Car.  266.  in  Oleson  v.  Merrill,  20  Wis.  462. 

Ohio. — Sam  mis  v.  Sly,  54  Ohio  St.  Where  a  House  Has  Been  Improperly 

511,  4  Ohio  Cir.  Dec.  60;  Lake  Shore,  Bemoved   by   the   defendant   from    the 

etc.,  R.   Co.  V.   Hutchins,  37  Ohio  St.  land  of  the  plaintiff  replevin  will  lie  in 

282,  4  Am.  &  Eng.  R.  Cas.  219.  behalf  of  the  rightful  owner.     Davis 

Oregon.  —  Velsian  v.  Lewis,  15  Ore-  v.  Taylor,  41  III.  405. 

gon  539.  3  Am.  St.  Rep.  184.  Eleotion  Between  Trover  and  Replevin 

Pennsylvania.  —  See  Wright  v.  Guier,  Where  PlaintlfT  in  Beplevin  Takes  Poeaee- 

9  Watts  (Pa.)  172,  36  Am.  Dec.  108.  sion.  —  It  has  been  said  that  where  the 

Wisconsin,  —  Oleson    v.    Merrill,  20  plaintiff  in  an  action  of   replevin    ex- 

Wis.  462.  ecutes  a  bond  for  the   return  of  the 

United  States. —  Lincoln  Sav.  Bank,  property  and   takes  the  property   into 

etc.,  Co.  V.  Allen,  83  Fed.  Rep.  148,  49  liis  possession,  and  fails  to  establish 

U.  S.  App.  498.  his  right  to  the  property,  "the defendant 

Bight  of  Assignee  to  Elect.  —  Where  may  bring  trover  or  replevin  to  recover 
an  owner  of  property  has  the  right  to  the  property  from  the  plaintiff  and 
elect  between  replevin  and  trover,  but  have  the  right  settled  by  a  judgment  of 
before  bringing  suit  he  transfers  his  a  proper  judicial  tribunal."  Brunerv. 
title,  such  assignee  has  the  same  right  Dyball,  42  III.  34, /<'r  Walker.  C.  J.  In 
to  elect  between  replevin  and  trover,  this  case  it  was  further  declared  that 
Lincoln  Sav.  Bank,  etc.,  Co.  v.  Allen,  where  the  defendant  in  the  action  of 
82  Fed.  Rep.  148.  49  U.  S.  App.  498.  replevin  simply  has  alien  on  the  prop- 
It  German  Nat.  Bank  v.  Meadow^  erty  there  is  no  hardship  in  remittini^ 
croft,  95  III.  134,  35  Am.  Rep.  137,  him  to  the  security  which  the  replevin 
which  was  an  action  of  trover,  citing  bond  affords,  but  that  it  is  otherwise 
Jarkson  v.  Anderson,  4  Taunt.  24,  and  where  the  action  of  replevin  is  brought 
Whiiehouse  v.  Frost,  12  East  614.  to  test  the  right  of  property,  and  that 

Trover  or  Beplevin  for  Collaterals.  —  in  the  latter  case  the  defendant  may 

Where  one  to  whom  collaterals  have  maintain  trover  or  replevin, 

been   given   converts  them   after  the  Election  to  Becover  Speoiflo  Chattel  or 

payment  of  the  debt  secured,  the  debtor  Valne.  —  In  Georgia^  in  which  state,  by 

has  the  option  to  recover  the  collaterals  statute,  an  action  has  been   provided 

by  an  action  of  trover  or  by  replevin,  which  combines  some  of  the  characterise 

Lincoln  Sav.  Bank,  etc.,  Co.  v.  Allen,  tics  of  both  the  old  common-law  actions 

82  Fed.  Rep.  148,  49  U.  S.  App.  498.  of  trover  and  detinue,  the  plaintiff  is 

Similarity  of  Proof  in  Trover  and  Be-  permitted   upon  the  trial  to  make  his 

plevin.  — "  Most  circumstances   which  election  to  recover  either  the  specific 

in  the  action   of  trover  would  tend  to  article  sued  for  or  its  value  and  hire, 

prove  a  conversion  would  in  replevin  "  If  the  election  precede  the  trial  of  the 

have  the  same  tendency  to  prove  an  cause,  and  the  plaintiff  should  demand 

unlawful  detention."     Per  Purple,  J.,  in  advance  a  restitution  of  the  specific 

in  Johnson  v.  Howe,  7  Til.  342,  article,  this  may  be  and  is  done  when 

When  Beplevin  Lies  Without  Demand,  he  elects  to  sue  out  a  bail  process  in  aid 
—  "As  trover  and  replevin  are  concur-  of  his  action."  McEIhannon  v.  Farm- 
rent  remedies  for  the  owner  whenever  ers*  Alliance  Warehouse,  etc.,  Co.,  95 
the   taking   is   wrongful,    any  case  in  Ga.  670. 
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d.  Trespass  on  the  Case.  —  Under  some  circumstances  the 
plaintiff's  remedy  may  be  at  his  option  either  trover  or  a  special 
action  on  the  case,  e.  g,^  where  the  defendant  has  been  guilty  of 
fraud  or  where  he  has  not  performed  his  duty  as  a  carrier.* 

e.  Trespass  Vi  ET  Armis  — (i)  Trespass  de  Bonis  Asportatis. 
—  Wherever  trespass  will  He  for  taking  the  goods  of  the  plainliff 
wrongfully,  trover  is  also  a  proper  remedy,  and  the  plaintiff  may 
elect  which  remedy  he  shall  pursue;  or,  as  it  has  been  otherwise 
expressed,  whenever  trover  lies  without  first  demanding  a  return 
of  the  property  the  owner  may  maintain  trespass.* 

duaiiflcation  of  Bnle.  —  Although,  as  a  general  rule,  trover  lies 
under  circumstances  which  will  support  an  action  of  trespass,  yet 
trespass  will  lie  only  against  the  first  taker,  and  if  the  trespasser 
has  sold  or  delivered  the  property  to  another,  and  it  is  sought  to 

1.  Elaetion  Between  TroTor  and  Case —  Loais,  etc..  R.  Co.  v.  Kaulbrumer,  59 
Conversion  by  Carrier.  —  Where  a  carrier  III.  152;  Bruner  v.  Dyball,  42  lU.  34. 
has    converted    property   intrusted   to  Maryland, — Cromwell  i^.  Owinjjs   7 
him  Che  owner  may  maintain    either  Har.  &  J.  (Md.)  60   Marker  v.  Dement, 
trover  or  an  action  on  the  case.   Loeffler  9  Gill  (Md.)  7,  52  Am.  Dec.  670. 

V.  Keokulc  Northern  Line  Packet  Co.,  Massachusetts.  —  PrescoU  v.  Wright, 

7  Mo.  App.  185;  Packard  v,  Getman  6,  6    Mass.    20;    Stanley   v.   Gaylord,    i 

Cow.  (N.  Y.)  757,  16   Am.    Dec.   475;  Cush.  (Mass.)  536;  Pierce  r.  Benjamin, 

Samuels  v.  McDonald,  33  N.  Y.  Super.  14  Pick.  (Mass.)  356,  25  Am.  Dec.  396; 

Ct.  211.  Wailis   V,    Truesdeil,   6   Pick.  (Mass.) 

Considerations  Aifeoting  Choice  of  Berne-  455;  Wodbury  v.  Long,  8  Pick.  (Mass.) 

dies.  —  **  Where  goods  are  delivered  10  a  543,  19  Am.  Dec.  345. 

carrier,  the  plaintiff  may  either  bring  Minnesota. — Stickney  v.    Smith,    5 

trover  or  an  action  on  the  case,  on  the  Minn.  490. 

custom.     If  the  former,  he  incurs  this  Missouri,  —  Ireland  r.  Horseman,  65 

risk:  ttiat  the  defendant  may  give  in  Mo.   51T:  Matheny  v,  Johnson,  9  Mo. 

evidence  that  tiie  goods  were  stolen;  232;  Craig  r.  Mason,  64  Mo.  App.  342: 

and  if  he  does,  then  he  is  guilty  of  no  Warnick   v.  Baker,  42  Mo.  App.  439; 

conversion,  though  he  would  be  liable  Norman    v.   Horn,   36  Mo.  App.  4x9, 

in   an   action  on   the   custom."      Per  Buddington  v.  Mastbrook,  17  Mo.  App. 

Wood  worth,  J.,  in  Lockwood  v.  Bull,  I  577. 

Coiv.  (N.  Y.)  322,  13  Am.  Dec.  539.  ATew  Kbr>t.  —  Hotchkiss  v.  M'Vickar. 

Where  Property  Is  Obtained  by  Frand.  12  Johns.  (N.  Y.)  403;  Farrington  v. 

—  Where    a    contract  of    purchase   is  Payne,  15  Johns.  (N.  Y.)43i;  Allen  v. 

made  and  afterwards  the  buyer  obtains  Crary.  10  Wend.  (N.  Y.)  349,  25  Am. 

a   delivery  of   the  properly  by  fraud,  Dec.  566. 

without  paying  cash  as  he  has  agreed  Pennsylvania.  —  Forsyth  v.  Wells,  41 

to  do,  the  seller  may  maintain  either  Pa.  St.  291,  80  Am.  Dec.  617. 

trover  or  case.     Mathews  v.  Cowan,  59  Rhode  Island,  —  Hunter.  Pratt,  7  R. 

III.  341,  in  which  case  the  defendant  I.  286. 

was  an  infant  and  the  court  held  that  South  Carolina,  —  Buford  v.  Fannen, 

the  basis  of  the  action  was  not  a  con-  i  Bay  (S.  Car.)  273,   i  Am.  Dec.  615; 

tract  and  consequently  the  defendant  Jones  v.  M'Neil,  2  Bailey  L.  (S.  Car.) 

was  not  exempt  from  liability.  466. 

2.  Election  Between  Trover  and  Tree-  Wisconsin,  —  Cotton  v.  Marsh,  3  Wis. 
pass  de  Bonis  Asportatis  —  California,  —  221. 

Huichings  v.  Castle.  48  Cal.  152.  England  — Tinkler  t/.  Poole,  5  Burr. 

Connecticut.  —  Bird  v.  Hempstead,  3  2657,  3  Wils.  C.   PI.*  146;  Rodgers  v. 

Day  (Conn.)  272,  3  Am.  Dec.  269.  Maw,  15  M.  &  W.   448;    Chapman  v, 

Georgia,  —  Booth   v,  Terrell,   16  Ga.  Lamb,  2Stra.  943;  Wilbraham  r.  Sno;v, 

20.  2  Saund.  47/7,   note  i,  cited  in  Bird  v, 

Illinois.  —  Broad  well  v.  Paradice,  81  Hempstead,  3  Day  (Conn.)  272,  3  Am. 

111.  474;  Pike  V,  Colvin,  67  111.  227;  St.  Dec.  269. 
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charge  such  other,  the  action  must  be  trover  and  not  trespass,  or 
in  such  case  the  owner  may  maintain  replevin.* 

(2)  Trespass  Qnare  Clausum  Fregit.  —  Trover  cannot  be  main- 
tained for  any  injury  to  land,  but  only  for  the  conversion  of 
chattels.  However,  when  a  house,  trees,  grass,  ore,  etc.,  are 
removed  by  a  trespasser  the  plaintiff  may  maintain  trover  and 
recover  for  the  loss  of  the  property  removed,  or  he  maj*^  at  his 
election  bring  an  action  of  trespass  guar e  clausum  f regit ^  in  which 
action  he  may  recover  for  the  whole  injury  to  the  land,  including 
the  damages  which  he  has  sustained  for  the  removal  and  the  loss 
of  the  property  taken  away.* 

QuaUfloation  of  Bale.  —  However,  where  the  trespasser  has  sold 

1.  Barrett  v,  Warren,  3  Hill  (N.  Y.)  the   owner,  but  that    in    many    cases 

34S.     See  also  Riley  v.  Boston  Water  trover  may  be  maintained  as  well. 

Power  Co.,  ii  Cush.  (Mass.)  ii.  Convanion  of  Loaned  Property  —  TroTer 

Interference  with  Sheriff's  Fossewioii  or  Treepata  by  Lender.  —  An  action  of 
under  Ezecation.  —  A  sheriff  may  main-  trov^er  or  trespass  will  lie  in  favor  of 
tain  either  trover  or  trespass  against  the  lender  of  a  chattel  against  a  strang^er 
any  one  who  wrongfully  lakes  away  who  has  obtained  a  wrongful  posses- 
chattels  in  which  he  has  a  special  prop-  sion  or  has  made  a  wrongful  conversion 
ertv  by  virtue  of  the  levy  of  an  execu-  of  the  thing  loaned.  Booth  v.  Terrell, 
lion.  Broadwell  v,  Paradice,  81  111.  16  Ga.  20.  See  also  Am.  and  Eng. 
474;  Hotchkiss  I/.  M'Vickar,  12  Johns.  Encyc.  of  Law  (2d  cd.),  title  Loans. 
(N.  Y.)  403.  ConeiderationB  ai  to  Choice  of  Remedies. 

Wrongful  Levy  of  Ezeeatione,  Attach-  —  When  the  taking  and  conversion  azc 

meats,  Etc.  —  Actions  Against  Sherifb,  Etc.  one  act,  or  one  continued  series  of  ar  i  -. 

—  Actions  against  sheriffs,   etc.,   who  trespass  is  the  more  obvious  and  proper 

have  attached  property  not  belonging  remedy;  but  the  law  allows  the  waiver 

to  the  debtor  may  be  either  trespass,  of  the  taking,  so  that  the  party  may  sue 

trover,  or  replevin,  as  the  owner  may  in  trover;  and  this  is  often  convenient. 

elect.       Woodbury   v.    Long,    8    Pick.  Sometimes  it   is  even  necessary:    be- 

(Mass.)  543,  19  Am  Dec.  345,  in  which  cause  the  plaintiff,  with  full   proof  of 

case  k  was  said:     "A  dictum  of  Lord  the  conversion,   may  fail   to  prove  the 

Mansfield,  in  Oppenhein  v.  Harrison,  i  taking  by  the  defendant.     Forsyth  v. 

Burr.  31,  is  cited,  which  is  that  if  the  Wells,   41    Pa.  St.   291,   80  Am.  Dec. 

owner  brings  trover,  he  admits  that  the  617. 

taking  was  rightful,  and  goes  only  for  2.  Election  Between  Trover   and  Tres- 

a  subsequent  conversion,  which  must  pass  Qnare    Clansnm  Fregit.  —  McLean 

be  proved  by  demand  and  refusal,  or  County  Coal  Co.  v.  Long,  81  III.  359, 

in  some  other  way.     This  has  not  been  in  which  case  the  court  said:    "A  dif- 

understood  to  be  the  law,  certainly  not  ferent  rule  of  damages  does  not  prevail 

in  our  practice;  and  it  is  contrary  to  in  trespass  for  breaking  and  entering 

the    principles   laid   down   in  the  ele-  a  coal  mine  and  carrying  away  coals. 

mentary    books.      We  apprehend  that  and  trover  foi  the  coals,   except  when 

the  meaning  of  Lord  Mansfield  was  not  circumstances  of  aggravation  are  re- 

that  a  tortious  taking  is  not  a  conver-  lied   on  in  trespass.     The   rule  is  the 

sion,  but  that  the  plaintiff  in  such  case  same  in  both  forms  of  action."     See 

choosing  to  bring  trover  instead  of  tres-  also  in  support  of  the  proposition  stated 

pass  will  have  no  right  to  damages  for  in    the   text,    Robertson   v.   Jones,    71 

the  mere  taking;  so  that  if  the  goods  111.  405;   Ogden  v.  Stock,  34  III.  522; 

were    returned  before   the  commence-  Wincher    v,   Shrewsbury,    3   III.   284; 

ment  of  the  suit,  he  can  recover  noth-  Stevens  v.  Gordon.  87  Me.  564:  Riley 

ing,  having  waive'd  his  right  to  recover  v.  Boston  Water  Power  Co,  11  Cush. 

for  the  trespass  or  mere  taking,  by  the  (Mass.)  11 ;    Beede  v.  Lamprey,  64  N. 

form  of  his  action."     See  also  Pike  v.  H.  510,  10  Am.  St.  Rep.  426;  Forsyth 

Colvin.  67  111.  227,  wherein  it  was  said  v.   Wells,  41   Pa.  St.  291.  80  Am.  Dec. 

that  where  an  execution  is  wrongfully  617;  Wright  v.  Guier,  9  Watts(Pa.)i7a, 

levied  trespass  is  the  usual  remedy  of  36  Am.  Dec.  108. 
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« 

the  property  which  he  has  removed  from  land  and  the  plaint iflf 
wishes  to  sue  both  the  trespasser  and  the  purchaser,  he  must 
bring  an  action  of  trover  rather  than  an  action  of  trespass  quare 
clausum  fregit,  because  the  latter  action  will  not  lie  against  any 
except  trespassers.* 

/.  Suit  in  Equity.  —  Under  some  circumstances, .  where  a 
written  instrument  has  been  converted  the  plaintiff  may  elect  to 
bring  trover  or  to  file  a  bill  in  equity  for  its  rescission  and  can- 
cellation. Thus,  it  has  been  held  that  where  the  defendant  has 
converted  a  note  made  by  the  plaintiff,  which  is  not  yet  due,  and 
which  is  negotiable  by  the  defendant,  the  plaintiff  has  a  remedy 
by  an  equitable  action  to  restrain  the  defendant  from  transferring 
the  note  and  to  compel  its  cancellation  and  delivery ;  but  the  plain- 
tiff is  not  obliged  to  resort  to  this  mode  of  procedure,  and  he  may 
elect  to  bring  an  action  in  the  nature  of  trover  to  recover  the 
value  of  the  note.* 

g.  Statutory  Remedies  —  In  some  states,  by  statutes, 
special  remedies  are  afforded  for  the  conversion  of  property, 
c,  g,,  where  property  has  been  wrongfully  taken  under  an  attach- 
ment or  execution.  It  would  seem  that  such  statutory  remedy 
is  not  exclusive,  and  that  the  plaintiff  has  an  option  to  bring 
either  trover  or  an  action  under  the  statute,  unless  the  statute  in 
terms  provides  that  the  statutory  remedy  shall  be  exclusive.^ 

1.  Riley  v.  Boston  Water  Power  Co.,  the  defendant's  refusal  to  deliver  up 

II  Gush.  (Mass.)  ii.     See  also  Barrett  the  notes  upon  the  plaintiff's  rescission 

V.  Warren,  3  Hill  (N.  Y.)  348.  of  ihc  contract  of  sale  for   breach  of 

Effect  of  Bringing  Action  of  Trover  upon  warranty.  It  was  held  that  the  plain- 
Bight  of  Aetion  for  Trespaas.  —  In  very  tiff  had  a  remedy  by  either  trover  or  a 
strict  form,  trespass  is  the  proper  rem-  suit  for  cancellation  of  the  notes.  See 
eJy  for  a  wrongful  taking  of  personal  also  article  Rescission,  Cancellation, 
property,  and  for  cutting  timber,  or  and  Reformation  of  CoNTRAcrs,  vol. 
quarrying  stone,  or   digging   coal  on  18,  p'.  74^f. 

another    man's  land  and   carrying   it        Bemedy  in  Equity  Bather  than  Trover 

away;    and   yet   the   trespass  may  be  — Account  Involved.  —  It  woul^    seem 

waivred  and  trover  maintained,  without  that  the  trustee  of  a  married  woman 

giving  up  any  claim  for  any  outrage  or  will  not  be  permitted  to  recover  in  an 

violence  in  the  act  of  taking.     Forsyth  action  of  trover,  from  the  administrator 

V.  Wells,  41  Pa.  St.  291,  80  Am.  Dec.  of  a  former  deceased  trustee,  property 

617.  which  he  held  in  trusi,  when  it  appears 

8.  Between  Trover  and  Suit  in  Equity  that  the  trustee  was  largely  in  advance 

for  Beseisfion.  —  Thayer  v.  Manley,  73  to  his  cestui  que  trusty   the  remedy  if 

N.  Y.  305;  Comstock  v.  Hier,  73  N.  Y.  any  being  in  equity.     Gilmore  v.  Wat- 

261).     See  also  Evans  v,  Kymer,  i  B.  &  son,  23  Ga.  63. 

\d.  528,  20  E.  C.  L.  437, /<?r  Patteson,        3.  Bodega   v.     Pcrker,   60  Ga.    516, 

J.;  Jones  v.  Fort,  g  B.  &  C.  764,  17  E.  holding  that  where  property  is  wrong- 

C.  L.  493;  Goggerley    v.    Cuthbert,  2  fully  seized  under  an  attachment,  the 

B.  Si  P.  N.  R.  170.     See  further  Chiity  owner  may  either  claim  the  properly 

on  Bills  (i3ih  Am.  ed.)  222,  223.  under  the  statute  or  bring  an  aclion  of 

Bemedies  of  Buyer  —  Trover  or  Bill  for  trover.     See  also  to  the  same  effect  Pike 

BesoisBion  of  Notes.  —  Skeen  v.  Spring-  v.  Colvin,  67  III.  227.    See  further  arti- 

field  Eni^ine,  etc.,  Co.,  42  Mo.  App.  158,  cle  Election  of  Remedies,  vol.  7,  p. 

in  which  case  the  plaintiff  had  bought  373. 

a  chattel  and  given  certain  notes  in  pay-        Between  Trover  and  Statutory  Bemedy 

ment,  and  the  conversion  consisted  of  of  Administrator.  —  In  California  it  has 
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2.  Effect  of  Exercise  of  Election  —  in  eenerai. —  Where  the  plaintiff 
has  an  election  of  remedies  and  brings  an  action  in  one  form, 
he  may,  pending  such  action,  bring  an  action  in  the  other  form, 
and,  until  judgment,  if  the  defendant  pleads  in  the  second  action 
the  pendency  of  the  former  suit  for  the  same  cause  of  action,  the 
plaintiflf  can  reply  a  discontinuance  of  such  former  suit.* 

Where  Prior  Aetion  Hae  Proeeeded  to  Judgment.  —  Where  the  plaintiff 
elects  to  bring  an  action  of  assumpsit  and  obtains  a  judgment 
which  is  satisfied,  he  cannot  afterwards  bring  an  action  of  trover;^ 
and  according  to  some  authorities,  the  mere  exercise  of  an  elec- 
tion by  the  plaintiff  and  the  institution  by  him  of  an  action  other 
than  trover  will  estop  him  from  afterwards  bringing  trover;*  but 
it  has  been  held  that  where  the  plaintiff  brings  an  action  of 
replevin,  and  the  judgment  in  such  action  does  not  determine 
the  merits,  the  plaintiff  may  afterwards  maintain  trover.* 

Several  Aotloni  Against  Several  Defendants.  —  Where  there  are  several 
wrongdoers,  the  plaintiff  may  elect  to  bring  several  actions  of 
trover  against  each,  and  a  recovery  against  one,  according  to  the 
weight  of  authority,  is  not  a  bar  to  a  subsequent  action  and 
recovery  against  another.* 

been  held  that  a  statute  giving  a  rem-  the  basis  of  an  action  of  trover,  and  it 
edy  to  an  administrator  against  one  is  immaterial  that  the  assignee  refuses 
who  has  embezzled  property  belonging  to  allow  the  claim  on  the  basis  of  a  con- 
to  the  estate  of  the  decedent  does  not  version  but  allows  it  as  on  account, 
afford  an  exclusive  remedy,  and  that  Nanson  7/.  Jacob,  93  Mo.  331,  3  Am.  Si. 
notwithstanding  such  statute  the  ad-  Rep.  531. 

ministrator  may  maintain  an  ordinary  S.  Nield  v.  Burton,  49  Mich.  53.     Sec 

aciion  in  ihe  nature  of  an  action  of  tro-  also  Carroll  v.  Fetbers,  102  Wis.  436. 

ver.    Jahns  v.  Nolting,  29  Cal.  507.  4.  Johnson  v.  White,  13  Smed.  &  M. 

1.  Wright  V.  Ritterman,(N.  Y.  Super.  (Miss.)  584,  in  which  case  the  plaintiff 

Ct.  Gen.  T.)  I  Abb.  Pr.   N,  S.  (N.  Y.)  brought  an  aciion  of  replevin  and  ihe 

428.  in  which  case,  a  sale  of  goods  hav-  defendant  pleaded  ihe  statute  of  lioi- 

ing  been  procured  by  fraud  of  the  pur-  ilations.     Infancy  was   replied   and  a 

chaser,  the  seller  brought  an  action  for  demurrer  10  the  replication  was  sus- 

goods  sold  and  delivered,  and  it  was  tained  and  judgment  rendered  for  the 

held    that    pending    such  action,    but  defendant.     It  was  held  that  the  insti- 

before'  judgment    therein,    he    could  tution  of  such  action  of  replevin  and 

bring  another  action  in  the   nature  of  the  judgment  therein  did  not  bar  the 

an  action  of  trover.     See  also  aiticles  defendant  from  afterwards  bringing  an 

Anothkr  Suit  Pending,  vol.  i,  p.  750;  action  of  trover. 

Election  of  Remedies,  vol.  7,  p.  364  Where  Defendant  Takes  Konsiiit  in  Fint 

et  seg.  Action.  —  Where  the  plaintiff,  after  his 

3.  Firemen's  Ins.  Co.  v.  Cochran,  27  property  has  been  converted,  elects  to 

Ala.  228;  Fields  v.  Bland,  81  N.  Y.  240.  waive  the  tort  and  bring  an  aciion  of 

See  also  Nanson  f.  Jacob,  93  Mo.  331,  assumpsit,  but  such  action  does  not  pro- 

3  Ani.   St.   Rep.  531;  Lythgoe  v.  Ver-  ceed  to  judgment  and  there  is  no  re- 

non,  5  H.  &  N.  180.     See  further  Terry  covery  therein,  but  on  the  contrary  the 

V.    Munger,    49    Hun     (N.    Y.)    560.  plaintiff    takes  a  nonsuit,   he    is    not 

121  N.  Y.  161;  Humpfner  v,  Osborne,  estopped  from  afterwards  maintaininis: 

2  S   Dak.  310.  an  action  of  trover.     Glbbs  t^.  Jones,  46 

Effeot  of  Making  Claim  Before  Assignee  111.  319.  in  which  case  the  court  citrd 

for  Benefit  of  Creditors.  —  Where  a  claim  Smith  v.  Scantling,  4  Blackf.  (Ind.)443, 

based  on  the  conversion  of  properly  and  Peters  v.  Ballistier,  3  Pick.  (Mass.) 

has  been  presented  to  and  allowed  by  495. 

an  assignee  for  the  benefit  of  creditors,  6.  Atwater  v.  Tupper,  45  Conn.  144, 

such  claim  cannot  afterwards  be  made  29  Am.  Rep.  674;  Sanderson  v.  Cald* 
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17.  JoiNDEB  OF  Counts  and  Causes  of  Action  —  1.  Trover  and 
Assumpsit  —  Ordinarily,  it  \-*  improper  to  join  a  cause  of  action 
ex  contractu  with  a  cause  of  action  for  conversion,  because  trover 
is  an  action  ex  delicto;  *  but  a  count  or  paragraph  upon  a  con- 
tract and  another  in  tort  may  sometimes  be  united,  according  to 
some  autliorities,  where  the  former  sounds  in  damages  for  the 
malfeasance  of  the  defendant  in  regard  to  the  contract  and  where 

well.  2  Alk.  (Vi.)  195.     See  also  Shel-  Call,  141  N.  Y.  437,  38  Am.  St.    Rep. 

don  z/.  Kibbe,  3Conn.  214.     See  further  807. 

United  Soc.  of  Shakers  v.  Under  .vood,  Detinue  Against  One  and  Trover  Against 

II  Bush  (Ky.)  265,  21  Am.  Rep.  214,  in  Another. —  Where  ihe   plaintiff  has  a 


which  case  the  court /i'//t?7«;£'</ Elliot  r. 
Porter,  5  Dana  (Ky.)  299,  and  Lovejoy 
V.  Murray,  3  Wall.  (U.  S.)  i.  See  also 
Knott  V.  Cunningham,  2  SnecdJTenn.) 
204.,  which  was  an  action  of  trespass  on 
the  case  to  recover  damages  for  per- 
sonal injuries. 

It  seems  that  in  Brown  v,  Wootton, 
Cro.  Jac.  73,  Yelv.  67,  it  was  determined 


cause  of  action  against  two  persons  for 
either  a  trespass  upon  or  a  delinue  or 
conversion  of  the  same  property,  he 
may,  instead  of  joining  the  two  as 
defendants  in  one  action,  maintain 
detinue  against  one  and  trover  against 
the  other,  and  the  recovery  of  a  judg- 
ment against  one  defe.idani  will  not, 
until  it  has  been  satisfied,  extinguish 


that  a  mere  recovery  of  judgment  in     the  cause  of  action  against  the  other 
an  action  of  trover  against  one  might    defendant.     Elliot  v.    Porter,    5  Dana 


be  pleaded  in  bar  to  a  second  action 
against  another  person  for  the  same 
cause,  without  averring  satisfaction. 
This,  it  has  been  said,  appears  to  be  the 
only  adjudged  case  in  which  such  a 
doctrine  has  been  held,  and  all  the  ele- 


(Ky.)  299.  In  this  case  the  plaintiff 
brought  detinue  against  one  joint  tres- 
passer and  trover  against  the  other. 
The  court  said:  '*  Whatever  may  be 
the  legal  effect  of  a  judgment  in  trover, 
a  judgment   in   detinue,  standing  on 


mentary  writers  who  lay  down  a  sim-  ground  altogether  different,  cannot  bar 

ilar  position  refer  to  this  case.      See  a  new  suit  either  in  detinue  or  trover 

Sanderson  v.  Caldwell,  2  Aik.  (Vt.)  195.  for  the  same  cause  of  action,  against  a 

Joint  Trespassers  May  Be  Joined  or  Not  different  defendant,  on  any  such  ground 

as  the   pljtint'ff  sees  fit.     However,  if  as  a  legal  transference  of  the  title  by 

the  plaintiff  elects  to  bring  several  ac-  the  judgment  which  entitles  the  plain- 

tions  the  judgment  against  one  joint  tiff  to  restitution  of  the  property, 

trespasser   in   an   action    against   him  1.  Bixelz/.  Bixel,  I07lnd  534;  Beebe 

alone  is  a  merger  of  the  cause  of  action  v.  Knapp,  28  Mich.  53;  South  worth  Co. 

against  him.  but  not  of  the  right  of  ac-  v.  Lamb,  82  Mo.  242  [in  which  case  the 

tion   against  any   one  who  was  not  a  court  cited  Ederiin   v.  Judge,   36   Mo. 

party  to  the  suit  in  which  ihe  judgment  351  and  Jamison  v.  Copher,  35  Mo.  4B3]; 

was   recovered,  and  does   not  withoul  Henney  Buggy  Co.   v.  Iligham,   7  N. 

satisfaction  transfer  the  property  to  the*  Dak.  45;    Palmer  v.  jarmain,  2   M.  & 

defendant.     Therefore,    until   a   judg-  W.  282,  which  case  was  cited  in  Bixel 

ment  has  been   recovered  against  one  v.     Bixel,    107    Ind.     534.       See    also 

and  satisfied,  the  plaintiff  may  maintain  article  Actions,  vol.  i,  p.  n^etseq. 


actions  against  the  others.     Elliott  v. 
Hayden,  104.  Mass.   180. 

Assampsit  Against  One  and  Trover 
Against  Another.  —  In  Terry  v.  Munger. 
121   N.  v.  161,  the  owner  of  the  prop- 


Misjoinder  of  Parties  and  Causes  of  Ac- 
tion.—  The  plaintiff  cannot,  in  one 
action,  recover  the  purchase  price  of 
goods  sold  and  also  damages  from  an- 
other person  who  has  fraudulently  col- 


erty  elected  to  treat  its  conversion  as  a  luded  with  the  buyer  and  taken  posses- 
sale  and  commenced  his  action  accord-  sion  of  the  property  sold.  Parker  v, 
ingly.  It  was  held  that  he  could  not  Rodss,  79  Mo.  88. 
thereafter  commence  an  action  against  Objections  to  Misjoinder '  Waived. — 
others  in  which  his  cause  of  action  was  Where  the  misjoinder  of  a  cause  of  ac- 
founded  upon  the  conversion  instead  of  tion  on  contract  with  a  cause  of  action 
the  sale  of  the  same  property  upon  the  for  conversion  is  not  attacked  by  de- 
same  occasion  and  in  the  same  transac-  murrer,  the  right  to  insist  that  sepa- 
tion.     Distinguished  in   Russell  v.  Mc-  rate  actions  should  have  been  brought 
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the  two  counts  or  paragraphs  are  so  framed  that  the  same  plea 
or  answer  may  be  pleaded  and  the  same  judgment  rendered  on 
both.* 

2,  Trover  and  Beplevin.  —  Counts  in  trover  and  in  replevin  may 
be  joined. • 

3.  Trover  and  Trespaas  on  the  Case.  —  The  plaintifT  may  join  a 
count  or  paragraph  in  trover  with  another  in  case.'  Thus  it  is 
permissible  to  join  a  count  or  paragraph  in  trover  with  another 
in  case  where  the  defendant  has  been  guilty  of  fraud,*  where  an 
attachment  has  been  wrongfully  levied,*  where  a  carrier  has  con- 
is    waived.      Henney   Buggy    Co.    v,     Ins.  Co.,  125  111.  626,  in  which  case  the 

Higham.  7  N.  Dak.  45.  court  cited  i  Chiuy  on  Pleading  (3d  Am. 

1.  Little  V,  Gibbs,  4  N.  J.  L.  240,  in  ed.)  19S.  See  also  Phillips  v.  Brigham, 
which  case,  however,  the  doctrine  is  rec-  26  Ga.  617.  71  Am.  Dec.  227:  Maihews 
ognized  that  a  count  on  a  simple  con-  v.  Cowan,  59  UK  341:  Northern  Transp. 
tract  to  pay  money  for  a  consideration  Co.  i>.  Sellick,  52  III.  249. 
stated  cannot  be  joined  with  a  count  in  4.  Beebe  v.  Knapp,  28  Mich.  53,  hold- 
trover.  See  also  Cobb  r.  Wallace,  5  ing  that  where  the  plainiiff  has  by 
Coldw.  (Tenn.)  539,  98  Am.  Dec.  435,  fraudulent  representations  been  de- 
wherein  the  plaintiff  joined  a  couni  for  prived  of  property  he  may  join  a  count 
breach  of  contract  of  hire,  a  count  for  in  trover  with  a  count  in  case  for  fraud, 
negligence  in  keeping  ihe  property.  Said  the  court:  '*  The  nature  of  the 
whereby  it  was  lost  10  the  plaintiff,  and  causes  of  action  is  in  legal  effect  the 
a  count  in  trover.  The  propriety  of  same;  the  same  plea  may  be  pleaded 
such  joinder,  however,  was  not  passed  and  the  same  judgment  given  on  both 
upon  by  the  court.  counts.       And    though    the    evidence 

8.  Mulheisen  v.  Lane,  82  111.  117,  in  tending  to  prove  the  scienter  on  the 
which  case,  the  oflScer  being  unable  to  part  of  the  defendants  was  mostly,  if 
find  the  property  described  in  a  writ  of  not  all,  offered  under  the  (second) 
replevin,  a  count  in  trover  was  added  to  count  In  trover,  it  was  equally  appli- 
the  declaration.  See  also  Lewis  r.  cable  to  both;  the  theory  of  the  plain- 
tiff's action,  as  shown  by  the  proof 
offered  and  all  his  proceedings  on  the 
trial,  being  (hat  defendants  induced  the 
plaintiff  to  make  the  trade  or  exchange 


Galena,  etc.,  R.  Co.,  40  111.  281. 
Indiana  Statute.  —  Under  Rev.   Stat. 

Ind.  (1881),  §  278.  clause  4,  a  paragraph 

of  complaint  to  recover  damages  for 

the  wiongful  conversion  of  personal  by  such  f^Ise  and  fraudulent  repre- 
sentations as  rendered  the  contract 
void  at  his  option,  so  that  the  property 
never  passed  to  the  defendants,  or 
either  of  them,  or  if  it  did,  that  it  re- 
vested in  Ihe  plaintiff  by  his  subsequent 
rescission    of  the   contract,    the  same 


property  may  be  properly  joined  with 
another  paragraph  to  recover  the  pos- 
session of  the  same  property,  in  the 
same  complaint.  Baals  z^.  Stewart,  109 
Ind.  371. 

Eleetion  Between  Coiuts.  —  In  Mul li- 
ner V,  Shumake,  (Tex.  Civ.  App.  T900)     proof  would  be  required  and  admissible 


55  S.  W.  Rep.  983,  the  petition  was  in 
two  counts.  The  first  count  contained 
allegations  appropriate  for  the  recovery 
of  the  specific  property  and  for  actual 
and  exemplary  damages.  The  second 
count  contained  substantially  the  same 
fdcts  amplified,  together  with  allega- 


under  ths  one  count  as  under  the  other, 
and  no  representations  need  to  be  set 
forth  in  the  action  of  trover.**  See  also 
to  the  same  effect  Clement  v.  Boone.  5 
111.  App.  loq. 

Action  to  Becover  Exemplary  Damages. 
—  It  would  seem  that  where  the  dcfend- 


tions  appropriate  to  the  recovery  of  the  ant  has  been  guilty  of  fraudulent  mis- 
value  of  the  property  as  for  a  conver-  conduct  which  calls  for  exemplary 
sion.  It  was  held  that  there  was  no  damages,  it  is  not  only  permissible  but 
error  in  requiring  the  plaintiff  to  elect  it  is  the  duty  of  the  plaintiff  to  join 
upon  which  count  he  would  proceed,  special  counts  in  case  directly  putting 
because  the  second  count,  upon  which  such  misconduct  in  issue.  Sturges  v, 
the  plaintiff  elected  to  proceed,  was  Keith.  57  111.  451. 
sufficient.  5.  Walt  v.  Kellogg,  63  Mich.  138,  in 
8.  Hayes  v,  Massachusetts  Mut.  L.  which   case   the  court  cited   Beebe  v. 
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verted  property  in  violation  of  his  public  duty,^  and  also,  it  would 
seem,  where  the  defendant  has  committed  waste  and  converted 
property  which  he  has  severed  from  the  freehold.* 

4  Trover  and  Trespass  7i  et  Armis.  —  Although  trover  is  an 
appropriate  remedy  whenever  trespass  lies  for  the  taking  of 
goods,'  yet  it  has  been  held  that  a  count  or  paragraph  in  trover 
should  not  be  joined  with  another  in  trespass  vi  et  armis^  because 
such  actions  are  of  distinct  natures  and  the  judgments  rendered 
in  them  are  different.* 

5.  Trover  aad  Penal  Action.  —  It  is  not  permissible  to  join  a 
count  in  trover  and  a  count  upon  a  penal  statute.^ 

6.  Several  Canses  of  Action  in  Trover  —  ConTerBioiu  by  Seteral  Defend- 
ants. —  A  joint  action  against  several  defendants  for  several  and 
distinct  conversions  is  not  permissible;  and  where  the  plaintiff 
brings  such  an  action  he  must  elect  at  the  trial  against  which  of 
the  defendants  he  will  proceed.* 

Knapp,  28  Mich.  57,  and  Barr.  Pr.  74,  same  transaction  or  transactions  con- 

127.  nected  with  the  same  subject  of  the 

1.  Loeffler  v.  Keokuk  Northern  Line  action,  the  plaintiff  may  join  causes  of 

Packet  Co.,  7  Mo.  App.  185:  Hawkins  action  for  the  conversion  of  property 

V.  Hoffman,  6  Hill  (N.  Y.)  586,  41  Am.  and  an  assault  and  battery  upon  the 

Dec.  767.     See  also  Southern  Express  plaintiff  where  both  causes  of  action 

Co.  v.  Palmer,  48  Ga.  85.  arose    out    of  the  same    transaction. 

8.  Harris  v,  Goslin,   3    Harr.   (Del.)  Griffith  v.  Friendly,  (Supm.  Ct.  Spsc. 

340.     See  also  article  Waste.  T.)  30  Misc.  (N.  Y.)  393,  citing  Lam- 

8.  Glenn  v.  Garrison,  17  N.  J.  L.  i,  ming  v,  Galusha,  135  K.  Y.  239,  which 

in  which  case  the  court  ^V^^2Saand.  case,    however,    is    not    precisely    in 

PI.  and  Ev.  881.     See  also  supra.  III.  point. 

I.  ^.  Trespass  Vi  et  Armis,  6.  Keyes  ».   Prescotl,   32  Vt.   86,   in 

4.  Crenshaw  v.  Moore,  10  Ga.    384;  which  case  it  was  held  that  a  joinder 

Hant  t'.  Pratt,  7  R.  I.  286.  of  counts  in  trover  and  upon  a  statute 

Kisjoinder  Gnred  by  Findings.  —  Where  providing  a  penalty  for  cutting  down 
the  complaint  alleges  the  conversion  of  trees  was  not  permissible  either  upon 
cettain  property  and  in  the  same  count  common-law  principles  or  under  a  slat- 
avers  that  at  the  time  of  the  unlawful  ute  declaring  that  counts  in  trespass 
taking  the  defendant  damaged  other  and  trespass  on  the  case,  including 
property  of  the  plaintiff  in  a  specified  trover,  may  be  joined  in  the  same  dec- 
sum,  even  if  there  be  a  misjoinder  of  laration  where  both  are  for  the  same 
causes  of  action,  it  is  immaterial,  where  cause  of  action,  because  such  counts 
the  findings  show  that  the  value  of  the  were  not  for  the  same  cause  of  action, 
property  was  the  only  basis  for  the  6.  Dahms  v.  Sears,  13  Oregon  47, 
judgment  given.  Angell  v.  Hopkins,  holding  that  if  the  plaintiff  fails  to 
79  Cal.  181.  elect  and  submits  the  case  to  the  jury 

Trover  and  Trespass  De  Bonis  Asportatif.  he  will  be  entitled  to  no  verdict.  See 
—  In  New  Jersey  the  action  of  trover  also  to  the  same  effect  Cooper  v,  Blair, 
miy  be  joined  in  the  same  suit  with  14  Oregon  255,  in  which  case  the  court 
ths  action  of  Ues^^ss  de bonis  asportatis^  cited  Pomeroy  on  Remedies,  §  308. 
and  under  the  rules  of  that  state  it  is  Joinder  of  Actions  Against  Joint  Tort- 
immaterial  that  the  two  counts  appear  feasors  Favored.  —  Where  two  or  more 
to  be  for  the  same  cause  of  action,  persons  have  participated  in  the  same 
Lippman  v,  Myers,  53  N.  J.  L.  21.  wilful  conversion,  so  that  the  conver- 

Convertion  and  Aiianlt  and  Battery  —  sion  and  the  rule  of  damages  are  the 

Joindor nnder  Now Tork Statute.  —  Under  same,  it  would  seem  that  it  is  better  to 

Code  Civ.  Pro.  N.  Y.,  ^484,  subdiv.  9,  make  the  action  a  joint  one    than   to 

which  authorizes  the  plaintiff  to  unite  bring  a  separate  action  against  each  of 

in  his  complaint  two  or  more  causes  of  the  tortfeasors,  as  a  recovery   in  one 

action  upon  claims  arising  out  of  the  might  not  be  a  bar  to  the  other,  and  a 
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fleyeral  CoiiTenio&s  by  One  Defendant.  —  It  has  been  held  that  upon  a 
sing^le  count  in  trover  the  plaintiff  may  recover  the  value  of 
several  articles  taken  and  converted  by  the  defendant  at  several 
distinct  times  and  places.* 

7.  NeceBsity  for  Separate  Counts  and  Paragraphs.  —  Where  separate 
causes  of  action  are  joined  in  one  declaration  or  complaint  they 
must  be  separately  stated.* 

V.  JUBISDICTION  —  1.  In  OeneraL  —  The  action  must,  of  course, . 
be  brought  in  a  court  which  has  jurisdiction  of  the  subject  matter 
and  of  the  parties.' 

Convereion  in  Another  State.  —  Trover  is  a  transitory  action  and  may 
be  maintained  in  one  state  for  a  conversion  of  personal  property 
in  another  state."* 

maUiplidty  of  actions  is  not  favored,  what  notes  in  particular  are  demanded. 

Smith  V.  Brigpfs,  64  Wis.  497.  or  is  likely  to  be  misled  by  so  great  a 

1.  Barron  v.  Davis,  4  N.  H.  338.  number  and  variety  being  described  In 
Simultaneoos     Conversion    of    Several  the  declaration,  he  can  apply  to   the 

Chattels  —  BpUtting     np    Actions.  — In  court,  by  special   motion,   to  obtain  a 

Siceen  v.  Springfield  Engine,  etc..  Co.,  more  particular  indication  of  the  notes 

42  Mo.  App.  138,  the  plaintiff,  who  had  in  suit,  and  will  be  entitled  to  such   a 

purchased  a  chattel  and  given  several  specification  as  can  leave  no  doi^bt  of 

notes  in  payment  therefor  oefore  either  the  identity  of  the  subject  in  contro- 

of  the  notes  had  become  due,  elected  versy." 

to   rescind    the   contract  of    sale    for        8.  Robinson  v,  Peru  Plow,  etc.,  Co.. 

breach   of    warranty,   and    demanded  t  Okla.  140.     See  also  article  Jurisdjc 

that  the  notes  be  delivered  up.     It  was  tion,  vol.  la,  p.  114. 
held  that  the  plaintiff  could  not  split        4.  Tyson  v.  McGuineas,  25  Wis.  656. 

up  his  demands  and  bring  a  separate  in  which  case  the  court  cited  i  Chitty 

action  of  trover  for  the  conversion  of  on  Pleading  (3d  Am    ed.)  269;   Gould 

each  note,  and  that  the  judgment  re-  on  Pleading,  c.  3;  Whidden  v.  Seelye, 

covered  in  an  action  for  the  conversion  40   Me.    347,  and    Glen   v.   Hodges,  g 

of  the  first  and  fourth  notes  was  a  bar  Johns.  (N.  Y.)  67.     See  also  Robinson 

to  an   action  for  the  conversion  of  the  v.  Armstrong,  34  Me.  145,  and  Mather 

second  and  third  notes.  v.  Trinity  Church,  3  S.  ^  R   (Pa.)  509. 

2.  Enos  V,  Bemis,  61  Wis.  656  See  Aotion  for  Conversion  in  Foreign  Conn- 
also  article  Counts,  Paragraphs,  and  try.  —  Trover  will  lie  in  England  for 
Separate  Statements,  vol.  5,  p.  302.  conversion     in     Ireland.       Brown    v. 

Declaration  Containing  Too  Many  Counts  Hedges,    i    Salk.   290;    Steph.    N.    P. 

—  Objection  by  Demurrer.  —  In  Doivs  ry.  2696,  which  authorities    were  cited  in 

Bit^nall,  Hill  &  D.  Supp.  (N.  Y.)  407,  Robinson  v.  Armstrong,  34  Me.  145. 

which    was   an   action  of  trover  for  a  License  to  CK)  upon  Land  and  Cut  Logs 

great  number  of  banknotes,  there  were  — Qneetion    of  Title    Hot    Kaised. —  In 

a  great  many  counts  descriptive  of  the  Tyson    v.    McGuineas,    25    Wis.    656. 

banknotes.     On  demurrer  to   the  dec-  which  was  trover  for  certain  logs  ibat 

laralion   it   was    assigned    that    "  the  had  been  cut  from  land,  the  defendant 

counts  embrace  too  great  a  multiplic-  alleged   in   his   answer  that  he  had  a 

iiy  of   particulars  and   produce   great  license  to  cut  the  logs  from  the  land, 

and  unnecessary  prolixity  to  the  plead-  and  it  was  held  that  this  answer  raised 

ings."    The  court  said:  "  We  can  know  no  question  of  title  to  real  estate,  as 

nothing    of    the    precise     number    of  there    was   nothing   to   show  that  the 

notes  in  contest  in  the  case;  but  if  the  license  was  not  revocable  at  any  time, 

number  is  as  great  as  staled  in  the  dec-  The  question  arose  on  an  objection  bf 

laration,  there  is  no  ground  for  com-  the  defendant  that  as  the  logs  were  cut 

plaint  thai  eithercount  is  unnecessarilv  from  land  in  another  state  the  action 

prolix.     There  may  be  more  counts  in  was  local  and  not  transitory,  but  the 

this  declaration  than  is  needful,  but  a  court  held  that  the  license  set  up  in  the 

demurrer  cannot  reach  that  objection,  answer  was  not  material  to  the  court's 

If  the    defendant  is  really    in    doubt  jurisdiction. 
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2.  State  aad  Federal  Courts  —  Action  by  ABtignoe  in  Bankruptoy.  —  The 
United  States  courts  have  exclusive  jurisdiction  of  all  matters 
and  proceedings  in  bankruptcy,  and  therefore  it  has  been  held  that 
trover  by  an  assignee  in  bankruptcy  should  be  brought  in  a  United 
States  court  rather  than  in  a  state  court.  ^ 

Trover  for  Kail  Hatter.  —  However,  trover  may  be  maintained  in  a 

state  court  against  a  postmaster,  for  the  conversion  of  mail  matter, 

.although  such  conversion  is  under  color  of  the  statutes  of  the 

United  States  and  the  regulations  of  the  post-office  department.* 

Where  Plaintiff  Claims  nnder  Ezeontion  Issued  by  United  States  Court.  — 
A  state  court  has  jurisdiction  of  an  action  of  trover  brought  by 
a  United  States  marshal  to  recover  for  the  conversion  of  personal 
property  which  he  claims  by  virtue  of  a  levy  made  by  him  under 
an  execution  issued  out  of  a  Circuit  Court  of  the  United  States, 
and  it  is  competent  for  such  state  court  to  inquire  into  the 
validity  of  such  levy.' 

3.  Amount  in  Controyersy  —  in  Oeneral.  —  Where  the  jurisdiction 
of  the  various  courts  is  dependent  upon  the  amount  in  contro- 
versy the  plaintiff  must,  of  course,  institute  his  action  in  a  court 
whose  jurisdiction  extends  to  the  particular  amount  claimed  by 
him.* 

How  Amount  in  Controversy  Asoertained.  —  The  jurisdiction  of  the  court 
is  to  be  ascertained  by  the  amount  alleged  in  the  declaration  or 

1.  Dodd  V,  Hammock,  59  Ga.  403.  court  saying:    "  It  would  be  strange 

8.  Teall  v,  Felton,  i   N.  Y.   537,  49  indeed  if  such  questions  could  not  be 

Am.  Dec.  352,  affirmed  12  How.  (U.  S.)  heard   and  decided  by  the  state  court 

284..  in  which  case  the  Court  of  Appeals  without   the   hazard   of  a  clashing  of 

of  iVew  York  said:     "  The  plaintiff  is  jurisdictions,  or  the  charge  of  usurpa- 

not    seeking    redress   under   the  post-  lion  of  power.     The  books  abound  with 

office  laws,  or  attempting  to  enforce  a  cases  of  this  kind,  where  justification  is 

penalty  specifically  imposed    bysthem  claimed  for  acts  done   under  process 

on  the  postmaster  for  a  fraudulent  act  issuing    from    different    jurisdictions, 

pertaining   to  his  official    duty.     She  and  the  validity  of  such  process  exam- 

simply  seeks  to  recover,  in  an  appropri-  ined  and  adjudged." 

ate    common-law  tribunal,  competent  4.  Hannon     v.    Bramley,   65   Conn, 

to  afford  a  remedy,  and  in  a  form  of  193,  holding  that  where  it  appears  from 

action  more  ancient  than  the  Federal  the  allegations  of  the  complaint,  either 

Constitution  or  laws,  the  value  of  her  as  originally  drawn  or  as  subsequently 

property      \t  the  defendant  can  main-  amended,    that   the   highest  sum   the 

tain  that  by  the  post-office  laws,  or  any  plaintiff  can  recover  is  insufficient  to 

constitutional  act  of  the  national  legis-  confer  jurisdiction  on   the   court,    the 

lature,  there  was  no  legal  conversion,  case  should  be  dismissed  on   moti  )n 

his  defense  will  be  complete.     But  it  for  want  of  jurisdiction,  notwithstand- 

is  an  incorrect  conclusion  that  because  ing  the  amount  of  damages  claimed  in 

a  law  of  Congress  prescribes  the  duties  the  ad  damnum  clause  is  sufficient  to 

of  an  officer  of  the  federal  government,  give  the  court  jurisdiction.     See   also 

and  in  a  propercase  he  may  thereunder  article  Amount  in  Controversy,  vol. 

defend  his  acts,   for  such  reason  the  i,  p.  702. 

state   courts    are  ousted   of    jurisdic-  In  North  Carolina,  where  the  action  is 

tion."  for  a  tortious  taking  and  the  damages 

3.  Davidson  v.  Waldron,  31  111.  120,  claimed  are  more  than  fifty  dollars  the 

83  Am.    Dec.   206.  in  which  case  the  Superior  Court  has  exclusive  jurisdic- 

oflScer  sued  as  an  individual  and  not  as  tion    under   Acts   N.    Car.    1876-1877, 

an  officer  of    the   United  States,   the  c.  251.  Womble  v.  Leach,  83  N.  Car.  84. 
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complaint,  where  it  does  not  appear  under  proper  pleadings  that 
such  allegation  has  been  fraudulently  made  for  the  purpose  of 

conferring  jurisdiction  where  it  does  not  belong.*  A  plea  that 
at  the  time  when  the  action  was  brought  the  property  was  and 
still  is  of  less  value  than  the  sum  named  by  the  plaintiff  is  bad.' 

4.  Jastioes  of  the  Peace.  —  In  determining  the  jurisdiction  of 
justices  of  the  peace  the  constitutions  and  statutes  of  the  various 
states  are  to  be  consulted,  the  usual  criterion  being  the  amount 
in  controversy.* 

1.  Sharpe  v,   Barney,  114   Ala.  361;  Y.)  119,  wherein  damages  not  exceed- 

Euless  I/.  Russell,  (Tex.  Civ.  App.  1895)  ing    two    hundred    dollars    were    de- 

43  S.  W.  Rep.  176.  manded,  and  it  was  held  thai  a  justice 

Jarifldiotion  Hot  Onatad  by  Verdict. —  of  the  peace  had  jurisdiction 
If  I  he  plaintiff  presents  a  bona  fide  Jarisdiotion  of  Actions  for  Damages  to 
claim  within  the  jurisdiction  of  the  Personal  Property. —Trover  is  within  a 
court  in  which  he  sues,  he  is  entitled  to  constitutional  provision  giving  to  jus- 
a  trial  in  that  tribunal,  and  the  mere  tices  of  the  peace  jurisdiction  "  in  cases 
f:ict  that  the  jury,  upon  conflicting  evi-  of  injuries  or  damages  to  personal 
dence  as  to  the  amount  of  the  claim,  property  when  the  principal  sum  does 
finds  a  less  sum  than  the  minimum  not  exceed  one  hundred  dollars.*' 
jurisdiction  is  not  an  ouster  of  juris-  James  v.  Smith,  62  Ga.  345. 
diction:  the  plaintiff  in  such  case  is  Jnrisdiotion  of  Actions  of  Trespass. — 
eniitled  to  verdict  and  judgment  for  Trover  is  one  form  of  an  action  of 
such  amount.  Sharpe  v,  Barney.  114  trespas«  within  a  statute  giving  to  jus- 
Ala.  361,  in  which  case  the  court  cited  tices  of  the  peace  jurisdiction  of  all  ac- 
Haws  z'.  Morgan,  59  Ala.  508.  tionsof  trespass  and  trespass  on  the  case 

Jurisdiction  Dej^endent  upon  Prayer  for  for  injuries  to  personal  property  where 
Exemplary  Damages. —  In  Alderson  z/.  the  amount  in  controversy  does  not  ex- 
Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App.  ceed  a  stated  amount.  Smith  r.  Grove, 
1893)23  S.   W    Rep.  617,  jurisdiction  12  Mo.  51. 

was  conferred  upon  the  District  Court.  Pennsylvania      Statutes.  —  Act      Pa. 

although  the  plaintiff's  petition  claimed  March  20,  1810,  §  2,  5  Sm.  L.  161,  and 

only  one  hundred  dollars  actual  dam-  Act  Pa.  March  22,  1814.  §§  i,  4.  6  Sm.  L. 

ages,  by  a  prayer  for  five  hundred  doU  182,  give  to  justices  of  the  peace  juris- 

lars    exemplary    damages,    which    it  diction  of  actions  of  trover  to  be  com- 

was  held   was    proper  because  of  an  menced  by  either  summons  or  capias 

allegation    that   the   defendant's    acts  if  the  defendant  is  not  a  freeholder  nor 

were  wrongful,  wilful,  and  wanton.  a  woman.     Alexanders.  Goldstein,  13 

8.  Sharpe  i/.  Barney,  114  Ala.  361,  in  Pa.  Super.  Ct.  518. 

which  case  (he  court  said:     "Assuming  Jurisdiction  Hot  Enlarged  by  Waiver 

that  the  jurisdiction  of  the  Circuit  Court  of  Tort.  —  In  Missouri  it  has  been  held, 

could  be  challenged  in  this  way  at  all,  under  a   statute  giving  to  justices  of 

thit  is.  by  a  plea  that  the  amount  in-  the  peace  jurisdiction  in  all  actions  for 

volved  is  less  than  the  minimum  juris-  injuries   to   persons  or  to  personal  or 

diction,   this    plea  was  insufficient  in  real   property  wherein    the     damages 

ih  it  it  did  not  aver  that  the  value  of  the  claimed  shall  not  exceed  fifty  dollars, 

properly  at  the  time  of  the  conversion  that  a  justice  of  the  peace  has  not  juris- 

was    less  than    fifty  dollars,  and   had  diction  of  an  action  which  under  the 

bsen  thence  to  the  time  of  trial;  the  old  system  would  have  been  technically 

measure   of    recovery   in    such    cases  an  action  of  trover,  except  where  the 

being  the  value  at  conversion  or  at  any  damages  claimed  do  not  exceed  fifty 

lime  subsequent  thereto,  with  interest."  dollars;  and  incases  of  this  descrip- 

Cithi^  Curry  v,  Wilson,  48  Ala.  638.  lion  the  plaintiff  cannot  give  jurisdiction 

See  also  Ross  v.  McGuffin,  2  Tex.  App.  by  waiving  the  tort  in   his  statement 

Civ.  Cas.,  ^  460.  and    alleging     that    he    sues    in    as- 

3.  See  the  constitutions  and  statutes  sumpsit.     Spencer  v.   Vance,    57   Mo. 

of   the   various  states  and  the  article  427;  Gladsby  v,   Prewitt.  26  Mo.  I2r^ 

Justices  OF  THE  Peace,  vol.  12,  p.  664.  Smith  v.  Grove,  12  Mo.  51.     See  also 

See  also  Seaman  v,  Glegner,  3  Hun  (N.  Webb  v.  Tweedie,  30 Mo.  488;  Sandeea 
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VI.  VSVUB.  —  At  Common  Law  TroTor  Is  a  Traniitory  Action,  the  venue 
TCiAy  be  laid  in  any  county,  and  the  action  may  be  brought 
wherever  jurisdiction  over  the  parties  can  be  obtained.^ 

Effect  of  TreepaM  upon  Land.  —  VVhere  the  conversion  was  accom- 
panied by  or  followed  a  trespass  upon  land,  e.  g.y  where  one  goes 
upon  another's  land  and  severs  trees  and  converts  them,  the 
action  of  trover  is  nevertheless  transitory  and  the  venue  need  not 
be  laid  in  the  county  in  which  the  land  is  situated. • 

Statutory  ProTisioni.  —  In  some  states  the  county  in  which  an 
action  of  trover  should  be  brought  is  fixed  by  statute.' 

VII.  PABTIE8  — 1.  Plaintiff  —  ij;.  RequisiteTitle  and  Right 
TO  Possession.  —  Tho  usual  Tort  as  to  the  proper  parties  plaintiff 
in  an  action  of  trover  is  that  the  plaintiff  must  have  at  the  time 
of  the  conversion  property,  either  absolute  or  special,  in  the  goods 
converted,  and  either  possession  or  the  right  to  the  immedkite 
possession  thereof.  Although  this  is  subject  to  some  qualifica- 
tions, as  will  be  seen  hereinafter,  it  is  sufficient  as  a  general  state- 
ment of  the  proper  party  to  maintain  trover.** 

V.   Kansas  City,  etc.,  R.  Co.,  79  Mo.  in  the  real  estate,  and  that  therefore  the 

278.  venue  need  not  be  laid  in  the  county  in 

1.  Robinson  v,  Armstrong,  34  Me.  which  the  land  was  situated,  but  should 
145,  citing  Woodfairs  L.  &  T.  703;  15  be  brouj^ht,  under  Civ.  Code  Colo., 
Petersdorfif's  Ab.  136,  n.;  Bac.  Abr.,  S  27,  in  the  county  in  which  the  de- 
tit.  Actions  Local  and  Transitory,  A.  tendants  or  any  of  them  may  reside. 
See  also  Whidden  v.  Seelye,  40  Me.  8.  County  in  Whioh  Defendant  Besides 
247;  Smith  V.  Butler,  i  Daly  (N.  Y.)  —Colorado  Statute.  — Under  Civ.  Code 
508;  Glen  V,  Hodges,  9  Johns.  (N.  Y.)  Colo.,  §  27,  the  action  is  to  be  brought 
67;  Colorado  First  Nat.  Bank  V.  Brown,  and  tried  in  the  county  in  which  the 
85  Tex.  So;  Tyson  v.  McGuineas,  25  defendants  or  any  of  them  may  reside 
Wis.  656.    See  further  article  Venue.  when  it  is  commenced.     Updegraf!  r. 

Variance  ae  to  County  Immaterial.  —  In  Lesem,  (Colo.  App.  1900)  62  Pac.  Rep. 

Colorado  First  Nat.  Bank  v.  Brown,  85  342. 

Tex.  80,  it  was  held  that  a  variance  County  in  Which  Bomand  and  Refusal 

between  the  allegations  of  the  proof  as  Ooourrod.  —  In  Georgia^  where  a  carrier 

to  the  county  in  which  the  conversion  of  goods  refuses  to  deliver  them  upon 

took  place  was  not  material.  demand  of  the  consignee,  the  county 

Flaco  Where  Cause  of  Action  Arose.  —  In  in  which  such  demand  and  refusal  oc- 

an  early  case  in  New  York  it  was  held  curred  is  the  proper  venue  of  an  action 

that  "  the  place  where  the  cause  of  ac-  of  trover.     Bird  v.  Georgia  R.  Co.,  72 

tion  arose  is,  prima  facie^    the    place  Ga.  655. 

where  the  venue  ought  to  be;  and  if  Venue  Laid  in  Wrong  County  —  Bight 

the    defendant     shows,    by    affidavit,  of  Plaintiff  to  Submit  to  Nonsuit. —  In 

where  the  cause  of  action  arose,  ex-  Hull   v.  Southworth,  5   Wend.  (t^.  Y.) 

clusively,  and  that  he   has  witnesses  265,  it  was  held  that  where  the  plainiiti 

material  to  his  defense  residing  in  that  fails  to  comply  with  a  statute  and  lav 

county,    he   has  a  right    to  have   the  the  venue  in  the  county  where  the  act 

venue   there."      Duryee   v.   Orcutt,  9  complained  of,  was  done,  he  is  not,  after 

Johns.  (N.  Y.)  248.  the   evidence   has   been   given  on  the 

2.  Tyson  v,  McGuineas.  25  Wis.  656.  trial,  entitled  to  a  nonsuit,  and  that  a 
See  also  Updegraflf  v.  Lesem,  (Colo,  verdict  should  be  rendered  for  the 
App.  1900)  62  Pac.   Rep.  342,   holding  defendant 

that  where  an  action  is  brought  by  a  4.  26  Am.  and  Eng.  Encyc.  of  Law 

lessee  of  land  for  the   conversion   of  (ist  ed.),  714,  744,  which  authority  was 

chattels  which  he  has  placed  on  the  cited  in  Hodge   v.  Eastern    R.  Co.,  70 

leased  premises,  the  action  does  not  in-  Minn.   193,  and  in   Citizens*   Bank  v, 

▼olve  the  determination  of  any  interest  Tiger  Tail  Mill,  etc.,  Co.,  152  Mo.  145; 
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General  or  Special  Property.  —  Absolute,  uaqualiiied  ownership  of  a 
chattel  at  the  time  of  its  conversion  is  not  necessary  in  order  to 
enable  one  to  maintain  trover,  but  it  is  well  settled  that  either  a 

Bac.  Abr.,  til.  Trover,  C;  i  Chitiy  on        Pennsylvania, — Farmers*    Bank    y. 
Pleading  (3d  Am.  ed.)  150.    See  also  the    McKee.  2  Pa.  St.  318. 
following  cases: 

Alabama,  —  Marks  v.    Robinson,   8a 
Ala.  69;  Donnell  V.  Thompson,  13  Ala. 

440.  • 

Arkansas,  —  Anderson  v,  Bowles,  44 

Ark.  108. 

Illinois,  —  Union    Stock  Yard,  etc., 

Co.  V,  Mallory,  etc,  Co.,  157  111.  560; 

Montgomery  v.    Brush.   121    111.  513; 

Owens  V.  Weedman,  82  111.  409;  David- 


South  Carolina,  —  Abrahams  v. 
South-western  Railroad  Bank,  i  S.  Car. 
441,  7  Am.  Rep.  33;  Holcombe  v. 
Townsend,  i  Hill  L.  (S.  Car.)  399. 

Tennessee, — Lashlee  v.Wily,8  Humph. 
(Tenn.)  659;  Caldwell  xk  Cowan,  9 
Yerg.  (Tenn.)  262. 

Virginia, — Harvey  v,  Epes,  laGratt. 
(Va.)  153. 

England.  —  Gordon  tr.   Harper,  7  T. 


son  V.  Waldron,  31  111.  X2o;  Chickering  H.  9.  wherein  it  was  said:  "  I  have 
V,  Raymond,  15  111.  363;  Rosenbaum  v,  always  understood  the  rule  of  law  to 
Dawes,    77  111.   App.  295;  Langhenry     be  that  in  order  to  maintain  trover  the 


V.  Chicago  Trust,  etc..  Bank,  70  111. 
App.  200;  Blain  v.  Foster.  33  111.  App. 
297;  Poppers  V,  Peterson,  33  111.  App. 

384. 

Indiana,  —  M'Connell  v.  Maxwell,  3 


plaintiff  must  have  a  right  of  property 
in  the  thing  and  a  right  of  possession, 
and  that  unless  both  these  rights  con- 
cur the  action  will  not  lie." 
Cropper  —  Ccnvertion  Before  Division  of 


Blackf.  (Ind.)  419,  26  Am.   Dec.  428;  Crop. —  In  Holcombe  v,  Townsend,  i 

Picquet  v,  M'Kay,  2  Blackf.  (Ind.)  465.  Hill  L.  (S.  Car.)  399,  where  the  plain- 

Maine,  —  Ekstrom  v.   Hall,   90  Me.  tiff  had  been  employed  by  the  defend- 

186;  Ames  V,  Palmer,  42  Me.  197,  66  ant  as  a  cropper  and  was  to  receive 

Am.   Dec.   271;    Haskell    v,  Jones,  24  one- fourth  of  the  crop  for  his  services, 

Me.  222.  it  was  held  that  no  right  of  property  in 

Maryland.  —  Dungan  v.  Mutual  Ben.  the  crop  was  vested  in  the  plaintiff  un- 

L.  Ins.  Co.,  38  Md.  242.  til  partition  and  therefore  that  he  could 

Michigan,  —  McGraw  v^  Sampliner,  not  maintain  trover  for  his  share  of  the 
107  Micih.  141. 


Minnesota,  —  Latusek  v.  Da  vies,  79 
Minn.  279;  Hodge  v.  Eastern  R.  Co., 
70  Minn.  193. 


crop,  but  that  assumpsit  was  his  remedy 
for  a  breach  of  the  contract  to  deliver. 
SufUcient  Ownership  of  Bond  or  Note.  — 
In  Donnell  v,  Thompson,  13  Ala.  440, 


Missouri,  —  Citizens'  Bank  v.  Tiger    which  was  an  action  for  the  conversion 


Tail  Mill,  etc.,  Co.,  152  Mo.  145;  John- 
son-Brinkman  Commission  Co.  v.  Cen- 
tral Bank,  116  Mo.  558,  38  Am.  St. 
Rep.  615;  Parker  v,  Rodes,  79  Mo.  88; 
Webster  v,  Heylman,  11  Mo.  428;  Tur- 
ley  V.  Tucker,  6  Mo.  583,  35  Am.  Dec. 
449;  Thomas  v.  Ramsey,  47  Mo.  App. 
84;  Myers  v.  Hale,  17  Mo.  App.  204. 

New  Mexico.  —  Pryor  v.  Portsmouth 
Cattle  Co.,  6  N.  Mex.  44. 

New  York,  —  Clements  v,  Yturria 
8r  N.  Y.  285:  Hull  v.  Carnley,  11  N.  Y. 
501;  Schryer  v.  Fenton,  15  N.  Y. 
App.  Div.  158;  Tuthill  v,  Wheeler,  6 
Barb.  (N.  Y.)  362;  Hotchkiss  v. 
M'Vickar,  12  Johns.  (N.  Y.)  403. 

North  Carolina,  —  Brazier  v,  Ansley, 


of  a  note  payable  to  bearer,  which  by 
statute  was  not  negotiable  by  delivery 
merely,  it  being  insisted  that  the  plain- 
tiff could  not  maintain  the  action 
because  the  note  was  not  indorsed  to 
him,  the  court  said:  *'  The  owner  of  a 
note  or  bond  may  bting  trover  for  it! 
conversion,  although  if  suit  had  been 
brought  on  the  instrument  itself,  it 
must  be  brought  in  the  name  of  the 
payee  or  obligee.  Nor  do  we  see  any 
reason  why  the  owner  of  a  bond  or 
note  may  not  maintain  trover  for  its 
conversion  upon  his  possession,  al- 
though the  instrument  be  not  payable 
to  him.  It  is  a  mete  chattel,  and  all 
that  is  necessary  to  maintain   trover 


II   Ired.   L.  (N.  Car.)  12,  51  Am.  Dec.  is   property  in   the   plaintiff  and  the 

408;  Laspeyre  v,  McFarland,  Term  (N.  right  to  possession."     Citing  Clowes  v. 

Car.)  187,  7  Am.  Dec.  705.  Hawley,  12  Johns.  (N.  Y.)  486,  which 

North      Dakota,  —  Clendening      v,  was  trover  for  the  con  version  of  a  bond 

Hawk,  8  N.  Dak.  419;  Omlie  v.  Farm-  conditioned  to  make  titles  to  land.    See 

ers'  State  Bank,  8  N.  Dak,  570;  Parker  also  Lowremore  r.  Berry,  19  Ala.  130. 

V*  Lisbon  First  Nat.  Bank,  3  N.  Dak.  87.  Ovner  of  Check.  —  One  may  maintain 

1038  Volume  XXI. 


PftrtiM.  TROVER  AND  CONVERSION.  Plaintiff. 

general  or  a  special  property  in  the  plaintifT  is  sufficient  if  at  the 
time  of  the  conversion  he  has  the  right  of  possession.^ 

An  Sqnitable  Title,  such  as  a  right  to  redeem  or  a  reversionary 
interest  subject  to  the  present  legal  title  of  another,  is  not  suffi- 
cient to  support  trover.* 

Sufficiency  of  Here  Pouession  Without  Property.  —  According  to  the 
weight  of  authority,  one  who  is  in  actual  possession  of  the 
property  at  the  time  of  the  conversion,  without  ownership,  has 
sufficient  right  of  possession  to  entitle  him  to  maintain  trover 
against  any  one  except  the  true  owner  or  one  connecting  himself 
in  some  way  with  the  true  owner.*     According  to  some  authori- 

trover  for  a  check  which  is  his  prop-  which  is  founded  on  a  mere  possession 

ert/,   although    not  made  payable  to  held  subject  to  the  claims  of  the  abso- 

him.  or  negotiated.     Tilden  v.  Brown,  iuie  owner.     The  other  Is  temporary 

14  Vt.  164,  in  which  case  the  court  said:  property  without  possession.  Turley 
"  It  is  not  the  person  who  last  had  ihe  v.  Tucker,  6  Mo.  583,  35  Am.  Dec.  419, 
manual  custody  of  the  paper,  or  he  to  per  Napton,  J.,  citinj^  Roberts  v.  Wyait, 
whom  the  check  or  note  is  made  pay-  2  Taunt.  268,  as  an  instance  where  a 
able,  who  is  to  maintain  an  action  for  temporary  property  without  possession 
its  conversion,    but  he  who  was   the  was  sufficient. 

legal  owner  and  beneficially  interested  2.  Ring  e/.  Neale,  114  Mass.  iii,  iq 
in  the  check  or  the  money  secured  by  Am.  Rep.  316.  See  also  Marks  ?'.  Rob- 
it.  0//«;f  Kingman  v.  Pierce,  17  Mass.  inson,  82  Ala.  6g, /^r  Stone,  C.  J.  But 
247.  '  see  contra  Chickering  v.  Raymond,  15 
1.  I  Chitty  on  Pleading  (3d  Am.  ed.)  111.  363. 

15  r ;  2  Greenleaf  on  Evidence  (14th  ed.).  Equitable  Owner  of  Promissory  Note.  — 
^§  637,  640.  See  also  the  following  In  Donnell  v.  Thompson,  13  Ala.  440, 
cases:  the  equitable  owner  of  a  promissory 

Alabama,  —  Marks  v,    Robinson,  82  note  was  allowed  to   maintain   trover 

Ala.  69;  Kemp  v.  Thompson,  17  Ala.  9.  against  a  party  who  had  acquired  pos- 

Illinois,  —  Langhenry     f.      Chicago  session  of  the  instrument  and  collected 

Trust,   etc..    Bank,    70  III.   App.  2^0;  it  by  suit  in  the  name  of  the  payee  to 

Bertholf  v,  Quinlan,  68  111.  297.  bis  use. 

Indiana,  —  M'Connell  »,  Maxwell,  3  8.  Cooley  on  Torts  444  et  seq.     See 

Blackf.  (Ind.)  419,  26  Am.  Dec.  428.  also  the  following  cases: 

Maryland. — Dungan  t^.  Mutual  Ben.  Alabama,  —  Cook   v.    Patterson,    35 

L.  Ins.  Co.,  38  Md.  242.  Ala.  T02;  Reese  v.  Harris,  27  Ala.  301; 

Missouri,  —  Smith  v.  Grove,  12  Mo.  Miller  v.  Jones,  26  Ala.  247;  Brown  v, 

51;  Webster  V.  Heylman,  n  Mo.  428.  Beason,  24    Ala.    466;    Lowremore  v, 

New  Hampshire,  —  McKeen  v.  Con-  Berry.  19  Ala.  130;  Donnell  v.  Thomp- 

verse,  68  N.  H.  173;  Hyde  v.  Noble,  13  son,  13  Ala.  440;  Hare  v.  Fuller,  7  Ala, 

N.  H.  494,  38  Am.  Dec.  508;  Poole  v,  "ji-j. 

Symonds,  i  N.  H.  289,  8  Am.  Dec.  71.  Florida,  —  Carter  v,  Bennett,  4  Fla. 

New    York,  —  Wheeler    v,  Lawson,  283. 

103  N.   Y.  40;  Simon  v.  Simon,  38  N.  Georjs^a,  —  Zellner  v,  Mobley,  84  Ga. 

Y.  App.  Div.  85;  Tuthill  v,  Wheeler,  6  746;  Harpes  v.  Harpss,  62  Ga.  394,  in 

Barb.  (N.  Y.)  362;  Phillips  v,  McNab.  which   case   the   court  cited  Code  Ga. 

16  Daly  (N.    Y.)    150:    Hotchkiss    v.  1873,  §  3027  (Code  1895,  §  388')). 
M'Vickar,  12  Johns.  (N.  Y.)  403.  Maine,  —  Stevens  v.  Gordon,  87  Me. 

Tennessee.  —  Lashlee     v.    Wily,     8  564;  ]ames  v.  Wood,  82  Me.  173. 

Humph.  (Tenn.)  659.  Maryland.  —  Harker    v.    Dement,   9 

Viri^inia. — Harvey  v.  Epes,  12  Gratt.  Gill  (Md.)  7,  52  Am.  Dec.  670. 

(Va.)  153.  Massachusetts,  —  Adams  v.  O'Connor, 

Katnre  of  Speolal  Property.  —  It  has  100  Mass.  515. 

been    said    that  the   special    property  Missouri,  —  Craig  v.  Mason,  64  Mo. 

spoken  of  by  the  books  as  sufficient  to  App.  342. 

maintain  the  action  of  trover  is  of  two  Neio  Hampshire,  —  Bartlett  v.  Hoyt, 

kinds  only.     The  first  is  that  property  29  N.  H.  317;  Pinkham  v.  Gear,  3  N. 
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ties,  however,  the  possession  sufficient  to  maintain  an  action  of 
trover  must  be  a  lawful  possession,  and  the  plaintiff's  possession 
does  not  preclude  the  defendant  from  showing  property  in  a 
third  person,  even  though  the  defendant  does  not  connect  him- 
self  with  such  third  person.* 

H.   484;   Jones  v.  Sinclair,   2    N.    H.        1.  Stephenson    v.    Little,    10    Mirh. 

319.  433;  Turley  v.   Tucker,  6  Mo.  583.  35 

Nfw    York. — Wheeler    v,    Lawson,  Am.  Dec.  449;  McDonald  v.  Mangold. 

103  N.  V.  40;  Stowell  V.  Otis,  71  N.  Y.  61  Mo.  App.  291;  Russell  v.  Hill.  125 

36;    Adelberg   v.    Horowitz,    32  N.  Y.  N.  Car.  470;  Boyce  v.  Williams.  84  N* 

App.  Div.  io8;  Phillips  v.  McNab,  16  Car.    275;     Laspeyre    v.     McFarland, 

Daly   (N.    Y.)    150;    Petrie    v.    Stark,  Term  (N.   Car.)  187;  Barwick  v.  Bar- 

79    Hun    (N.    Y.)   550;    Hoichkiss    v,  wick,  11  Ired.  L.  (N.  Car.)  80.     In  the 

M'Vickar,  12  Johns. (N.  Y.)403;  Katz  f.  last  case  it  was  said:    '*  If  it  appears 

Diamond,  (Super.  Ct.  App.  T.)  16  Misc.  on  the  trial  ihat  the  plaintiff,  although 

(N.  Y.)  577:  Duncan  v.  Spear,  11  Wend,  in  possession,  is  not  in  fact  the  owner, 

(N.  Y  )  54.  and   that  the    property   belongs   to    a 

Vermont, — Knapp  t/.  Winchester,  11  third    person    the  presumption  of  title 

Vt.  351.  inferred  from  the  possession  is  rebui- 

Engiand.  —  Burton     v.     Hughes,    2  ted,  and  it  would  be  manifestly  wronjj^ 

Bing.  173,  9  E.  C.  L.  368;  Jefferies  v,  to  allow   the   plaintiff  to   recover   the 

Great  Western  R.  Co.,  5  El.  &  Bl.  802.  value  of   the  property.     For  the   real 

85  E.  C.  L.  802;  Armory  I/.  Delamirie,  I  owner    may    forthwith    bring     trover 

Stra.  504;  Sution  z/.  Buck,  2  Taunt.  302.  against  the  defendant  and  force   him 

Assignee  of  BUls  of  Lading.  —  In  Ad-  to  pay  the  value  a  second  time,  and  the 
ams  V.  O'Connor,  100  Mass.  515,  which  fact  that  he  had  paid  it  in  a  former 
was  an  action  by  an  assignee  of  certain  suit  would  be  no  defense. " 
bills  of  lading  against  one  to  whom  the  Besemblanee  Between  Trover  and  Tree- 
assignor  of  the  bills  of  lading  sold  the  pass.  —  In  trover  as  well  as  in  trespass 
properly,  the  court  said:  "The  pos-  the  plainiilT  must  prove  either  actual 
session  of  the  properly,  acquired  by  the  possession  at  the  time  of  conversion  or 
plaintiff  under  the  bills  of  lading,  was  a  right  of  properly  which  gives  con- 
sufficient  to  maintain  this  action  structive  possession.  In  these  partic- 
against  any  one  who  did  not  show  a  ulars  the  actions  resemble  each  other. 
belter  title."  Citing  Burke  v.  Savage,  Wright  v,  Spencer,  i  Stew.  (Ala.)  576, 
13  Allen  (Mass.)  408.  i8  Am.  Dec.  76.     Compare  Laspeyre  v. 

Action  by  Widow  Before  Administration.  McFarland,  Term  (N.  Car.)  187,  7  Am. 
—  In  Georgia  the  widow  of  a  dece-  Dec.  705,  wherein  Ruffin,  J.,  said: 
dent  may  maintain  trover  for  property  **  It  is  one  of  the  characteristic  distinc- 
belonging  to  the  decedent's  estate  tions  between  this  action  [trover]  and 
which  has  wrongfully  been  taken  from  trespass  that  the  latter  may  be  main- 
her  possession  even  though  no  admin-  tained  on  possession;  the  former  only 
istration  has  been  granted,  where  she  on  property  and  the  right  of  posses- 
does  not  sue  for  the  property  as  a  sion."  See  also  Van  Brunt  f.  Schenck, 
part  of  the  estate  of  the  decedent,  but  11  Johns.  (N.  Y.)  377. 
declares  against  the  defendant  as  a  Distinotion  Between  Bequiiite  Title  in 
wrongdoer  upon  her  own  possession  of  Trover  and  in  Replevin.  —  An  action  of 
the  property  sued  for,  since  by  staiufe  trover  or  replevin  in  the  cepit  may  be 
the  mere  possession  of  a  chattel,  if  brought  by  one  whose  possession  has 
without  title,  or  wrongfully,  will  give  been  invaded,  without  any  other  evi- 
a  right  of  action  for  any  interference  dence  of  title,  against  a  tortfeasor  who 
with  such  possession  except  as  against  has  no  title  or  connection  with  the  title 
the  true  owner  or  the  person  wrong,  of  a  stranger,  these  actions  being  based 
fully  deprived  of  possession.  Flarpes  upon  allegations  that  the  defendant 
V.  Harpes,  62  Ga.  394.  has  wrongfully  taken  and  detains  the 

Cestui  Que  Trust.  —  Where  personal  property  of  the  plaintiff;  but  replevin 
property  is  held  in  trust  and  i\ic  cestui  in  the  detinet  stands  upon  different 
que  trust  is  entitled  to  its  possession  he  principles,  and  in  such  action  the  plain- 
may  maintain  trover  against  a  stranger,  tiff  must  have  the  title.  Stowell  v, 
Howard  v,  Snelling,  28  Ga.  469.  Otis,  71  N.  Y.  36. 
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Saffloienoy  of  Gonstniotive  PoiMwion.  —  The  plaintiff  need  not  have 
been  in  actual  possession  at  the  time  of  the  conversion,  but  it  is 
sufficient  that  he  had  possession  either  actual  or  constructive; 
but  where  the  plaintiff  relies  upon  a  constructive  possession  he 
must  have  had  the  right  of  immediate  possession.^ 

Pouesiion  of  Land  —  Gonvertion  of  Prodnott  of  Soil.  —  Where  products 
of  the  soil  have  been  removed  from  land  one  who  at  the  time 
was  in  possession  of  the  land  may  maintain  trover  for  such  prod- 
ucts against  one  having  neither  title  nor  possession,  and  such 
action  does  not  necessarily  involve  the  legal  title  to  the  land.* 

NMOBBity  to  Have  Had  Bight  of  PofMition.' — The  plaintiff  must  have 
had  at  the  time  of  the  conversion  the  right  of  immediate  posses- 
sion, and  not  a  mere  right  to  take  possession  at  some  future  day. 
His  right  to  possession  must  have  been  immediate,  absolute,  and 
Uiiconditional,  and  not  dependent  upon  some  act  to  be  done  by 
him.* 

1.  Poole  V,  S^monds,  i  N.  H.  289,  8    owner  of  the  land  be  not  in  possession 
Am.  Dec.  71,  holding  that  an  executor    and  his  estate  be  divested  by  an  adverse 

possession,  then  the  chattel  does  not 
become  his,  but  is  the  property  of  the 
party  in  possession  who  severed  it. 
and  who  may  maintain  trover  for  its 
conversion  against  the  true  owner  who 
had  at  the  time  a  mere  right,  and  not 
an  estate  in  the  land.  Branch  v.  Mor- 
rison, 6  Jones  L.  (N.  Car.)  16,  citing 
Brothers  v.  Hurdle,  10  I  red.  L.  (N. 
Car.)  490,  and  Branch  v,  Morrison,  5 


has  byr  construction  of  law  possession 
of  the  goods  of  the  testator  and  may 
maintain  trover  for  them  although  he 
has  never  been  in  the  actual  possession 
of  (hem.  Citing  Hudson  v,  Hudson, 
Latch  214.  See  also  Abercrombie  v. 
Bradford,  16  Ala.  560;  Gage  z\  Allison, 
I  Brev  (S.  Car )  495,  2  Am.  Dec.  682; 
Corfield  v.  Coryell,  4  Wash.  (U.  S.)  371. 
per  Washington,  J. 


Eight  of  Action  in  Either  of  Two  Per-    Jones  L.  (N.  Car.)  16. 


sons.  —  In  some  cases  where  the  prop- 
erty is  in  the  actual  possession  of 
another  than  the  owner  at  the  time  of 
its  conversion  either  one  may  maintain 
an  action  for  trover,  tut  a  judgment  in 
favror  of  one  will  be  a  bar  to  an 
action  by  the  other.  Per  Richardson, 
C.  J.,  in  Poole  v.  Symonds,  i  N.  H. 
28g.  8  Am.  Dec.  71.  See  also  to  the 
sam::  effect  Marsden  v,  Cornell,  62  N. 
Y.  215,  per  Folger,  J. 

2.  Stevens  v.  Gordon,  87  Me.  564. 

Action  by  Disseisee  After  Ee-ontry  for 
Value  of  Trees.  —  Trover  or  trespass  de 


3.  I  Chitty  on  Pleading  (3d  Am.  ed.) 
150-152;  Cooley  on  Torts  445;  2 
Greenleaf  on  Evidence  (14th  ed.).  §«^ 
636,  640.     See  also  the  following  cases: 

Aiabama,  —  Dudley  v.  Abner,  52  Ala 
572;  Abercrombie  v,  Bradford,  16  Ala. 
560;    Nations    v.    Hawkins,    xi    Ala. 

859. 
Illinois.  —  Union   Stock   Yard,   etc., 

Co.  «/.  Mallory,  etc.,  Co.,  157  111.  554, 

48  Am.  St.  Rep.  341;  Frink  v.  Pratt, 

130  III.  327:  Montgomery  v.  Brush,  121 

111.   513:  Owens  V.   Weedman,  82  111. 

409;    Forth    V.    Pursley,   82    111.    152; 


bonis  asportatis  can   be  maintained    by    .Presley  v.  Powers,  82  111.  125;  Beriholf 
the  disseizee,  the  true  owner,  after  his    v.  Quinlan,  68  III.  297;  Eisendrath  v. 


re-entry,  for  the  value  of  trees  cut  by 
the  first  or  second  disseizor  or  their 
grantees  between  the  disseizin  and 
such  re-entry.  Alliance  Trust  Co.  v. 
Neiileton  Hardwood  Co.,  74  Miss.  584. 
Owner  or  Oooapant  of  Land  —  Conver- 
sion of  Products  of  Soil.  —  If  the  owner 


Knauer,  64  111.  396;  Bailey  v.  Godfrey, 
54  111.  509;  Davidson  v.  Waldron,  31 
111.  120;  Langhenry  v.  Chicago  Trust, 
etc..  Bank,  70  III.  App.  200;  Lapp  v, 
Pinover,  27  III.  App.  i6q;  Robison  v. 
Hardy,  22  III.  App.  512;  Massachusetts 
Mut.  L.  Ins.  Co.  V.  Hayes,  16  III.  App. 


of  the  land  be  in  possession,  actually  233;  Reynolds  v,  De  Geer,  13  III.  App. 

or  by  construction,  the  chattel  is  in-  113;  Grier  v.  Stout,  2  III.  App.  602. 

stantly  his  property,  and  he  may  take  Indiana,  —  Redman     v.    Gould,    7 

it,or  may  presently  bring  trover  against  Blackf.  (Ind.)  361;  Burton  v.  Tanne- 

any  one   who  converts  it.     But  if  the  hill,  6  Blackf.  (Ind.)  470. 
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b.  Particular  Persons  —  (i)  Assignor  and  Assignee  — 
meiit  of  Propmrty  Before  Oonvenioii.  —  Where  property  is  assigned  or 
transferred  to  another  and  is  afterwards  converted  the  assignee 
may  maintain  trover  in  his  own  name.^ 

Assi^ment  After  OenTortion  —  Common-law  Bole.  —  At  common  law  a 
cause  of  action  for  conversion  was  not  assignable  so  as  to  enable 
the  assignee  to  sue  in  his  own  name,  and  this  rule  still  prevails 
in  some  states. • 

Btatntei  Permitting  Aeiignment  of  CanBo  of  Action  for  Tort.  —  In  most 
states,  by  statute,  a  cause  of  action  for  conversion  is  assignable 


Kansas,  —  Kennetc  v,  Peters,  54 
Kan.  119,  45  Am.  St.  Rep.  274. 

Maine,  — Jones  v,  Cobb,  84  Me.  153. 

Maryland.  —  Wilson  v,  Wilson,  37 
Md.  I. 

Massachusetts,  —  Baker  v.  Seavey, 
163  Mass.  522.  47  Am.  St.  Rep.  475. 


sory  note  cannot  be  transferred  by  a 
separate  instrument  of  writing,  but 
only  by  an  indorsement  on  the  note, 
nevertheless  an  assignment  by  a  sepa- 
rate instrument  of  writing  makes  ttie 
assignee  an  equitable  owner  and  en- 
titles him  to  the  exclusive  possession 


Missouri,  —  Citizens  Bank   v.  Tiger    and  control  of  the  note  so  as  to  entitle 
Tail  Mill,  etc.,  Co.,  152  Mo.  145;  Little    him  to  maintain  trover  against  parties 


Rock  Bank  v.  Fisher,  55  Mo.  App.  51. 

Nebraska,  —  Locke  v,  Shreck,  54  Neb. 
472;  Sanborn  v,  Colman,  6  N.  H.  14, 
23  Am.  Dec.  703;  Jones  v.  Sinclair,  2 
N.  H,  319,  9  Am.  Dec.  75;  Poole  v. 
Symonds.  i  N.  H.  289,  8  Am.  Dec.  71. 

New  York,  —  Clements  v,  Yturria, 
81  N.  Y.  285;  Simon  v,  Simon,  38  N. 
Y.  App.  Div.  85;  Smith  v,  Smalley,  19 
N.  Y.  App.  Div.  519;  Esmay  v.  Fan- 
ning, q  Barb.  (N.  Y.)  176;  Petrie  v. 
Stark,  79  Hun  (N.  Y.)  550. 

North  Carolina,  —  Lewis  v,  Mobley, 
4  Dev.  &  B.  L.  (N.  Car.)  323,  34  Am. 

Dec.  379- 

South  Carolina,  —  Gage  v.  Allison,  i 
Brev.  (S.  Car.)  495,  2  Am.    Dec.  682; 


having  no  interest  in  the  instrument. 
Chickerlng  v.  Raymond.  15  111.  363. 

The  Asiignee  of  a  Bond  for  the  con- 
veyance of  land  can  maintain  trover 
against  the  obligor  where  the  latter 
has  obtained  possession  of  the  instru- 
ment and  converted  it.  Clowes  v. 
Plawley,  12  Johns.  (N.  Y.)  484. 

2.  Decring  v.  Austin,  34  Vt.  330.  See 
also  Poppers  v,  Peterson,  33  111.  App. 
384,  holding  that  one  who  at  the  time 
of  the  conversion  of  the  chattel  had 
no  right  of  property  therein,  nor  right 
to  its  possession,  cannot,  upon  aftei- 
wards  taking  an  assignment  of  the 
property,  maintain  trover  in  his  own 
name,  in  the  absence  of  any  statute  au- 


Steele  v.  Williams,  Dudley  L.  (S.  Car.)  thorizing  such  action,  whatever  may  be 

16,  31  Am.  Dec.  546.  the   rule   in   equity.     In  this  case  the 

Tennessee.  —  Caldwell  v.  Corwan,  9  defendant  came  rightfully  into  the  pos- 

Yerg.  (Tenn.)  262.  session  of  the  property  and  there  was 

^Virginia,  —  Philips  v.  Martiney,  10  no  evidence  of  any  demand  made  upon 

Gratt.  (Va.)  333.  him  by  the  plaintiff  after  the  latter  had 

England,  —  Gordon  v.  Harper,  7  T.  taken  the  assignment.     See  further  to 

R.  g.  the  same  effect  Gaskill  v.  Barbour,  62 

Bight  of  Future  Fotseision.  —  One  who  N.  J.  L.  530,  and  see  article  Equitable 

at   the  time  of   the  conversion  had  a  Assignments,  vol.  7,  p.  730. 
right  to  take  possession  at  some  future        Equitable  iUsignee  of  Mortgage.  —  An 

day    is    not  a   proper  party   plaintiff,  equitable  assignment  of  a   mortgage 

Locke  V.  Shreck,  54  Neb.  472.  will  not  entitle  the  assignee  to  main- 

Bemainderman  —  Oonversion     by    Life  tain  an  action  at  law  in  his  own  name 

Tenant.  —  Where  a  chattel  is  converted  for  the   conversion   of    the    properly, 

by   a  life  tenant  a  remainderman   has  Such  action  can  be  maintained  only  in 

not  such  property  in  the  chattel  and  the  name  of  the  mortgage.     Baker  v. 

right  to  the  immediate  possession  as  Seavey,  163  Mass.  522, 47  Am.  St.  Rep. 

will  entitle   him    to    maintain    trover.  475,  in  which  case  the  assignee  was 

Nations  v.  Hawkins,  11  Ala.  859.  not  in  actual  possession  at  the  time  of 

1.  Assignee  of  Promissory  Note.  —  Al-  the  conversion  and  was  not  entitled  to 

though  by  statute  the  title  to  a  promis-  the  immediate  possession. 
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and  is  enforceable  by  an  action  in  the  name  of  the  assignee,  and 
such,  it  has  been  held,  is  the  effect  of  the  provision  of  the  code 
requiring  that  actions  be  brought  in  the  name  of  the  real  party  in 
interest.* 

1.  See  the  statutes  of  ihe  various  traot.— In  Hamlio  r.  Carruthers,  19M0. 

states  and  the  foUowing  cases;  App.  567,  ic  being  insisted  that  a  cause 

California.  —  Lazard  v,  Wheeler,  22  of  action  in  trover  is  not  assignable,  the 

Cal.  139.  court  said: "  The  argument  fallaciously 

Michigan.  —  Smith  v.  Thompson,  94  confounds  the  form  of  action  with  the 

Mich.  381,  in  which  case  the  court  aW  nature  of   the  wrong  complained  of. 

Final  v.  Backus,  18  Mich.  218,  Brady  There  is  no  action  of   trover  in  Mis- 

V.  Whitney,  24  Mich.  154,  and  Grant  souri.    Civil  action  is  the  remedy  for 

V.  Smith,  26  Mich.  201;  Finn  v.  Corbilt,  every  civil  wrong.     The  assignability 

36   Mich.    318.     See    also    Warren   v.  or  nonassignability  of  a  right  of  ac- 

Dwyer,  91  Mich.  414.  tion  depends  upon  no  form  of  action, 

Missouri,  —  Nanson  c.  Jacob,  93  Mo.  but  upon  the  character  of  the  wrong 

331,  3  Am.  St.  Rep.  531;  Smith  v.  Ken-  for  which  redress  is  sought.     If,  as  in 

nett,  18  Mo.  154.     See  also  Pritchett  v,  Sandeen  v.  Kansas  City,  etc.,  R.  Co., 

Reynolds,   21    Mo.   App.   674,-  to   the  79  Mo.  278,  the  plainiitf's  property  be 

effect  that  an  assignee  may  sue  in  his  wrongfully  taken  without  his  consent, 

own  name.  so  that  no  element  of  contract  enters 

Nfw  York.  —  McKee  v.  Judd,  12  N.  into  the  transaction,  the  right  of  action 

Y.  622:  Whittaker  v.  Merrill,  30  Barb,  is   not  assignable.     But  if,  as  in  the 

(N.    Y.)    389;     Robinson    v.    Kaplan,  present  case,  there  appears  a  feature  of 

(Supra.  Ct.   App.  T.)  21  Misc.  (N.  Y.)  violated  agreement,  express  or  implied, 

686;  Sonneberg  v.   Levy,  (C.  PI.  Gen.  as  between  consignor  and  consignee, 

T.)  12  Misc.  (N.  Y.)  154:  Baumann  v,  or  otherwise,  the  right  of  action  is  as- 

Jefferson,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  signable   under  our  statute."     Citing 

Y. )  147.     See  also  Mahaney  v.  Walsh,  Shultz  v.  Christman,  6  Mo.  App.  339; 

16  N.  Y.  App.  Div.  601,  and  McLaugh-  Watson  v.  Hoosac  Tunnel  Line  Co.,  14 

lin  V.  Harriot,  (C.  PI.  Gen.  1.)  14  Misc.  Mo.  App.  585. 

(N.  Y.)  343.  Heeesiity  for  Assignee  to  Kalce  Demand 

tVi sronsi n.  —  TvBon    v.   McGuineas,  Before   Stiing.  —  Where  a  cause  of  ac- 

25  Wis.  656.  tion  for  conversion  is  assignable,  the 

Elfeot  of  Assignment  of  Property.  —  An  assignee  need  make  no  demand  upon 

assignment  of  the  property  carries  with  the  defendant    before   instituting   ths 

it  a  transfer  of  the  cause  of  action  for  action.     Robinson  v.  Kaplan,  (Supm. 

its  conversion  and  enables  the  assignee  Ct.  App.  T.)  21  Misc.  (N.  Y.)  686. 

to  sue  in  his  own  name  for  the  conver-  Assignment  by  Plaintiff  Pendente  Lita 

sion.     Mahaney  v.   Walsh.    16   N.    Y.  —  Hecessity  to  Bring  in  Assignee.  -  The 

App.  Div.  601.  ci/in^  Hlrdsall  v.  Daven-  right  of  the  plaintiff  to  recover  the  value 

port,  43  Hun  (N.  Y.)  552.  of  the  property  is  not  defeated   by  an 

Assignment  by  Transfer  of  Negotiable  assignment  made  by  him  pending  the 

Bill  of  Lading. —  In   Missouri    it    has  action    where   no   motion   is  made    to 

been  held,  under  a  statute  making  bills  have  the  assignee  substituted  and   no 

of   lading   negotiable,  that   where  the  objection  is  made  to  the  continuance  of 

goods  covered  by  a  bill  of  lading  have  the  action  in  the  name  of  the  original 

been   converted    the    cause   of  action  plaintiff,   it   being   provided   by   Cod^ 

which  the  holder  of  the  bill  of  lading  Colo.,  §  15,  that,  in  case  of  a  transfer 

has  against  the  consignee  of  the  goods  of  interest  the  action  may  be  continued 

for  their  conversion  is  assignable  with  in  the  name  of  the  original  parly,  and 

ths  bill   of  lading,  and    that   a  subse-  that  it   shall   be   neither  affected    nor 

quent  transferee  of  the  bill  of  lading  abated   by  reason  of  such   transfer  of 

may^  maintain  an  action   for  the  con-  interest.     Perkins  v.   Marrs.    15  Colo, 

version  of  the  goods  in  hi*  own  name.  262,  in  which  case  the  court  said:  '*  If 

Dickson   v.    Merchants*   Elevator  Co.,  the   defendant  desired   the   record    to 

44  Mo.   App.  498, /<?/A>W«*>' Hamlin  v.  show  the  transfer  of  interest  in  order 

Carruthers,  19  Mo.  App.  567.  that  the  satisfaction  of  the  judgment 

Bistinotion     Between     Conversion     by  might  be  clearly  conclusii'e  against  the 

Wrongful  Taking  and  by  Breach  of  Con-  real  party  in  interest  and  operate  to 
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An  Aflcignee  in  Bankruptcy  may  maintain  trover  for  the  conversion 
of  the  property  embraced  in  the  assignment.* 

An  Aflcignee  for  the  Benefit  of  Creditors  may  likewise  maintain  trover 
for  prop^^rty  embraced  in  the  deed  of  assignment.* 

(2)  Bailor  and  Bailee,  —  Trover  cannot  be  maintained  by  a 
bailor  who  by  reason  of  the  bailment  had  not  the  right  of  posses- 
sion at  the  time  of  the  conversion,'  but  trover  may  be  main- 
tained by  the  bailor,  notwithstanding  the  bailment,  where  the 
bailee  had  no  right  of  possession  as  against  the  bailor.*  Tro^'er 
may  be  maintained  by  a  bailee  against  every  one  except  the 
legal  owner  where  at  the  tinte  of  the  conversion  he  had  the  right 
to  possession.* 

transfer  the  title  as  against  the  plain-  that  trover  would  not  lie  for  a  landlord 

tifT  in  the  record,  it  was  open  to  them,  during  the  continuance  of  the  term,  as 

when  the  facts  were  disclosed,  to  move  the  tenant  had  the  right  of  possession; 

the  court  for  a  substitution  of  parties.'*  that  the  landlord  would  be  a  trespasser 

1.  Cooper  V.  Chitty,  i  Burr.  20.  himself  if  he  took  the  goods  from  the 

2.  Thompson  v.  Ford,  7  Ired.  L.  tenant,  and  that  trover  would  not  lie  in 
(N.  Car.)  418.  See  also  McLeish  v,  any  case  unless  the  property  converted 
Tyiee.  4  Strobh.  L.  (S.  Car.)  287,  was  in  the  actual  or  implied  rightful 
wherein  it  was  held  that  such  assignee  possession  of  the  plaintiff.  See  also 
may  maintain  trover  against  the  as-  Harvey  v.  Epes,  12  Gratt.  (Va.)  153. 
signor  upon  the  latter's  refusal  to  yield  See  further  article  Carriers,  vol.  3,  p. 
possession  of  the  goods  assigned.  See  812;  and  the  title  Bailments^  3  Am.  and 
further  article  Assignment  for  Bene-  Eng.  Encyc.  of  Law  (2d  ed.)  732. 

FIT  OF  Creditors,  vol.  2,  p.  870  et  seq.  4.  Per  Dargan,  J.,  in  Abercrombie  r. 

Where  Deed  of  Asiignment  Allows  Tern-  Bradford,   16  Ala.   560,  in  which  case 

poraxy  Possession  to  Aflcignor.  —  The  as-  the   court  cited  Thorp  v.  Burling,    11 

signee  in  a  deed  of  assignment  for  the  Johns.  (N.   Y.)  285,  and   Winiringham 

benefit  of  creditors  to  whom  is  given  v.  Lafoy,  7  Cow.  (N.  Y.)  735.     See  also 

power  to  sell   the  assignor's  property  Caldwell  t/.  Cowan,  9  Yerg.  (Tenn.)  262, 

whenever  he  thinks  proper  may  main-  per  Reese,  J. 

tain  trover  for  the  property  embraced  in  Consignor  or  Coniignae — Action  Against 
the  deed  of  assignment,  notwithstand-  Carrier. — In  Bernstinez/.  Union  Express 
inga  provision  in  such  deed  that  the  as-  Co.,  40  Ohio  St.  451,  a  debtor  whose  cred- 
signor  shall  retain  possession  of  the  itor  had  demanded  payment  of  the  debt 
chattel  until  a  favorable  opportunity  for  without  giving  specific  instructions  as 
the  sale  of  it  shall  offer,  because  such  to  how  the  money  should  be  sent  de- 
provision  gives  to  the  assignor  no  fixed  livered  money  to  a  carrier  to  be  carritrd 
right  or  interest  in  the  property  for  any  to  the  creditor,  and  it  was  held  that  an 
fixed  or  definite  time,  and  his  possession  action  for  the  conversion  of  the  money 
is  like  the  possession  of  a  gratuitous  was  properly  brought  by  the  debtor 
bailee.  Abercrombie  v,  Bradford,  16  and  consignor  against  the  carrier  rather 
Ala.  560.  than  by  the  creditor  and   consignee. 

Assignment  for  Benefit  of  Creditors  After  See  also  article  Carriers,  vol.  3,  p.  812. 

Conversion.  —  A  general  assignment  for  6.  Button    v.    Aroett,    51    111.    iqS: 

the  benefit  of  creditors  passes  to  the  Cooper  v.  Ray,  47  III.  53;  Poole  v.  Sv- 

assignee  a  cause  of  action  for  conver-  monds,  i  N.  H.  28g,  8  Am.  Dec.  "ji^per 

sion  and  enables  him  to  bring  trover  in  Richardson,  C.  J.;  Jones  f.    M'Neil,  2 

his  own  name.     Whittaker  v,  Merrill,  Bailey  L.  (S.  Car.)  466. 

30  Barb.  (N.  Y.)  389,  following  McKee  Bailee  of  Choae  in  Aotlon.  —  The  action 

V.  judd,  12  N.  Y.  622.  and  Waldron  v.  should  not  be  brought  in  the  name  of 

Willard,  17  N.  Y.  466.     See  also  3  Am.  a  mere  bailee  of  a  chose  in  action  for 

and  Eng.  Encyc.  of  Law  (2d  ed.),  i,  title  a  special  purpose  where  the  beneficial 

Assignments  for  the  Benefit  of  Creditors,  ownership  was  in  a  third  person.     The 

3.  Steele  v.  Williams,  Dudley  L.  (S.  doctrine  with  regard  to  the  bailees  of 
Car.)  16,  in  which  case  the  court  citea  goods  and  chattels  does  not  apply. 
Gordon  z.-.  Harper,  7  T.  R.  9,  which  held  Webster  v.  Heylman,  ii  Mo.  428. 
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(3)  Executors  and  Administrators  —  Conyeriion  After  Death  of  Decedent. 
—  Where  property  belonging  to  the  estate  of  a  decedent  is  con- 
verted his  executor  or  administrator  is  the  proper  party  plaintiff 
in  an  action  of  trover  for  such  conversion ;  *  and  he  may  bring 
the  action  in  his  individual  rather  than  his  representative  capacity.* 

Conversion  Before  Administration  Granted.  —  An  administrator  may 
maintain  trover  for  property  which  was  converted  after  the  death 
of  the  decedent  and  before  the  issuing  of  letters  of  administration, 
because  the  granting  of  administration  relates  back  to  the  time 
of  the  death  and  gives  to  the  administrator  title  by  relation.' 

ConverBion  Before  Death  of  Decedent.  —  In  some  states  an  executor  or 
administrator  may  maintain  trover  for  a  conversion  which  occurred 
before  the  death  of  the  decedent.* 

A  Factor  to  Whom  Ooodi  Have  Been  as  against   the   beneficiaries  or  their 

Consigned  but  who  has  never  received  guardian. 

the  goods  has  such  a  constructive  pos-  2.  Jahns    v.    Nolting,   39    Cal.    507; 

session  that  he  can   maintain  trover.  Carlisle  v.  Burley,  3  Me.  250;  Sheldon 

Pef    Richardson,    C.   J.,   in    Poole    v,  v.  Hoy.  (Supm.  Ct.  Gen.  T.)  11  How. 

Symonds,   I    N.    H.  289,  8  Am.   Dec.  Pr.  (N.  Y.)  11. 

71.  Statnte  4  Edw.  III.,  0.  7  —  Distinction 

1.  Eubanks  r.    Dobbs,  4  Ark.  173;  Between  Deelaring  in  Bepresentative  and 

ahns  V.  Nolting,  29  Cal.  507;  Davis  v.  Individual  Capacities.  —  In  Mauweil   v. 


^ 


avis,  30  Ga.  296;  Reid  v.  Butt.  25  Ga.  Rriggs,  17  Vt.  176,  it  was  held  that  an 

28:    Carlisle    v,    Burley,   3    Me.    250;  administrator     under    statutes    which 

Smith  V,  Grove,  12  Mo.  51;  Sheldon  v,  were  much    the  same  as  the  English 

Hoy,  (Supm.  Ct.  Gen.  T.)  11  How.  Pr.  statute  of  4  Edw.  III.,  c.  7,  might  main- 

(N.    Y.)   II;    Valentine   v,   Jackson,   9  lain  an  action  of  trover  for  a  conver- 

Wend.  (N.  Y.)  302;  Miller  v.  Reigne,  2  slon  either  during  the  life  of  the  intes- 

Hill  L  (S.  Car.)  592.     See  article  Ex-  tate  or,  after  his  death,  either  before  or 

ECUTORS   AND  ADMINISTRATORS,  vol.  8,  after  administration  granted.     Said  the 

pp.  653,  658.  court:  "  In  the  former  case  he  must 

Action  by  Adminiitrator  Before  Order  of  declare  in  his  representative  capacity, 
Sale. —  In  Reid  v.  Butt,  25  Ga.  28,  it  counting  upon  the  possession  and  prop- 
was  held  that  the  administrator  was  erty  of  the  intestate,  or  upon  the  admin- 
entitled  to  maintain  trover  to  recover  istrator*s  seizin  by  relation,  and  in  the 
propf:rty  alleged  to  belong  to  the  estate  two  latter  cases  the  suit  may  be  in 
of  his  intestate  without  showing  an  the  name  of  the  administrator  as  an 
order  of  the  ordinary  authorizing  a  sale  individual  merely,  counting  upon  his 
of  the  property.  naked  possession,   when   he  ever  had 

The  Ezeentorof  a  Deputy  Sheriff  may  such  possession  in  fact;  otherwise  in 

maintain  trover  for  the  conversion  by  a  all  cases,  when  the  property  is  in  the 

stranger  of  property  attached  on  mesne  estate,   the   declaration   should   be   in 

process   by   the    testator.     Badlam    v.  the  name  of  the  administrator  as  such." 

Tucker,  i   Pick.  (Mass.)  389,   11   Am.  Citing  Towle  v.    Lovet,   6  Mass.    394; 

Dec.  202.  Foster  v.  Gorton,  5  Pick.  (Mass.)  185, 

Action    by    Adminiitratrix  —  Where  and    Fraser  r/.   Swansea  Canal   Nav. 

Guardian  Had  Bight  of  Poeseetion.  —  In  Co.,   i   Ad.  &  El.   354,  28   E.  C.  L. 

Missachusetts    Mut.    L.    Ins.    Co.    r.  105. 

Hayes,  16  111.  App.  233,  which  was  an  8.  Jahns    v.    Nolting,   29  Cal.    507; 

action  for  the  conversion  of  a  policy  of  Davis  v,  Davis,  30  Ga.  296;  Sheldon  v. 

insurance    which   at  the    time  of   the  Hoy,  (Supm.  Ct.  Gen.  T.)  11  How.  Pr. 

conversion  was  rightfully  in  the  posses-  (N.  Y.)  11,  in  which  case  the  court  cited 

slon  of  the  guardian  of  the  benefici-  Valentine  v.  Jackson,  q  Wend.  (N.  Y.) 

aries,  it  was  held  that  the  administra-  302,  and  declared  that  the  rale  stated 

trix  of  the  insured  was  not   a  proper  in  the  text  has  not  been  changed  by 

party  plaintifiF,  because  at  the  time  of  the  code;  Miller  v,   Reigne,  2  Hill  L. 

the  conversion   she    had    no   right   to  (S.  Car.)  592. 

the  immediate  possession  of  the  policy  4.  Towle  v.  Lovet,  6  Mass.  394.     See 
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(4)  Finder  of  Lost  Property.  —  The  finder  of  lost  property  before 
the  owner  is  known  has  a  sufficient  special  property  in  it  to  main- 
tain trover  against  any  one  who  converts  it  except  the  true 
owner.* 

(5)  Guardian  and  Ward.  —  Where  property  of  a  ward  has  been 
converted  it  has  been  held  that  the  action  should  be  brought  in 
the  name  of  the  ward  by  his  guardian,  and  that  the  guardian 
should  not  be  made  the  real  plaintiff.' 

(6)  Husband  and  Wife.  —  In  trover  for  the  conversion  of  a  hus- 
hind's  property  he  rather  than  his  wife  is  the  proper  party  plain- 
tiff, notwithstanding  his  wife's  possession  of  the  property  at  the 
lime  of  the  conversion;'  and  where  a  wife's  separate  property  is 
converted  she  is  the  proper  party  plaintiff,  and  it  would  seem  that 
it  is  not  even  necessary  to  join  her  husband  with  her.* 

(7)  Joint  Tenants  and  Tenants  in  Common.  —  The  question 
whether  or  not  one  joint  tenant  or  tenant  in  common  can  main- 
tain trover  against  another  for  the  conversion  of  the  joint  or  com- 
mon property  has  been  discussed  in  another  article  in  this  work.* 

(8)  Lessor  and  Lessee,  —  If  property  is  converted  during  the 
term  for  which  it  has  been  leased  the  lessor  cannot  maintain 
trover,  because  at  the  time  of  conversion  he  had  not  the  right  of 
possession,*  but  the  action  should  be  brought  by  the  lessee.^ 

also  ariicle  Survival  OF  Actions,  a»//,     well   v.  Cowan,  9  Verg.  (Tenn.)   2C2. 
p.  30Q.  See  also  Andrews  ir.  Shaw,  4  Dev.  L. 

1.  Brandon  v.  Planters,  etc..  Bank,  i    (N.  Car.)  70. 

Slew.  (Ala.)  320;  Clark  v.  Maloney,  3        7.  Hartford  Iron  Min.  Co.  r.  Cambria 

liar.  (Del  )  68;  Poole  v.  Symonds,  I  N.  Min.  Co..  93  Mich.  90,  32  Am.  St    Rep. 

II.  289,  8  Am.  Dec.  71, /^r  Richardson,  488,  holding  that  a  lessee  of  a  mine 

C   J.;  Russell  r.  Hill,  125  N.  Car.  470;  who  has  the  privilege  of   taking  out 

Tancil  r.  Seaton,  28  Gratt.  (Va.)  601;  ore,  and  who  has  taken  possession  of 

Bridges  ?.  Hawkesworih,  7  Eng.  L.  &  the   mine   for  thai   purpose,  has  sucJi 

Eq.  424;  Armory  v.  Delamirie.  i  Stra.  property  in  and  right  to  the  possession 

505      See  also  Hotchklss  v,  M'Vickar,  of  ore  taken  out  by  a  wrongdoer  as  en- 

12  lohns.  (N.  Y.)  403.  titles  him  to  maintain  trover,  although 

2.  Dearman  v,  Dearman,  5  Ala.  202.  a  naked  licensee  who   has  not  reduced 

3.  Janauschek  v.  Eddy,  108  Mich,  the  property  to  possession  has  not  such 
190.  holding  that  where  a  husband's  a  right  in  the  property  as  enables  him 
property  is  converted  during  his  lem-  to  maintain  tiover.  See  also  Sampson 
pDrary  absence  from  home  and  while  r.  Hammond,  4  Cal.  184,  holding  that 
it  is  in  the  possession  of  his  wife,  her  a  lessee  of  land  may  maintain  trover 
possession  is  in  fact  his  possession,  for  timber  wrongfully  cut  from  the  land 
See   also  article  Husband  and   Wife,  during  the  term. 

vol.  10,  p.  191.  Wfeare  LflMM^s  Wzoogfnl  Aot  Pnti  an 

4.  Taylor  v.  Jones,  52  Ala.  78,  in  XtdtoT«rm— Action  by  Lewor.— Where 
which  case  the  'court  cited  Pickens  v.  land  is  leased  and  during  the  term 
Oliver,  29  Ala.  528:  Harris  7f,  Brain,  the  defeadant  wrongfully  severs  ma- 
33  III.  App.  519.  See  also  Clark  v.  chinery  which  belongs  to  the  freehold, 
Cullen,  (Tenn.  Ch.  1897)  44  S.  W.  Rep.  the  lessee  by  his  wrongful  act  puts  an 
204,  which,  however,  was  not  trover,  end  to  his  qualified  possession,  and  the 
but  a  bill  in  equity.  lessor  may  maintain   trover.     Farrant 

6.  See  article  Joint    Tenants    and  ?/.  Thompson,  5  B.  &  Aid.  826,  7  E.  C. 

Tenants  in  Common,  vol.  11,  p.  765.  L.  272,  the  court  distig$dskin£  Gordon 

6.  Gordon  v.  Harper.  7  T.  R.  9;  Pain  v.    Harper,  7  T«  R.  9,  in    which   case 

V.  Whittaker,  R.  &  M.  99,  21  £.  C.  L.  the  goods  removed  were  personal  chat- 

39a,  which  cases  were  yi^Z/cu'^/ in  Cal d-  tels  and  the  tenant  bad  not  by  any 
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(9)  Lienor  and  General  Owner  of  Property  —  Ltonor.  —  It  is 
elementary  that  one  having  a  lien  on  property  may  sue  (or  its 
conversion.* 

TlM  Oenana  Owntr  of  Property  which  is  subject  to  a  lien  may  main- 
tain trover  against  a  stranger*^  notwithstanding  the  lien. 

(10)  Mortgagor  and  Mortgagee,  —  The  Mortgagor,  after  condition 
broken,  but  before  the  mortgagee  has  taken  or  demanded  pos- 
session, may  maintain  trover  against  a  stranger  for  the  conversion 
of  the  mortgaged  property,'  and  under  some  circumstances  the 
mortgagor  may  maintain  trover  against  the  mortgagee.**  But 
the  mortgagor  who  has  not  the  right  of  possession  as  against  the 
mortgagee  cannot  sustain  trover  against  him.' 

The  Mortgagee  has  by  virtue  of  the  mortgage  a  conditional  title 
which  is  generally  accompanied  by  the  right  of  possession,  and 
\vi  the  absence  of  any  stipulation  in  the  mortgage  to  the  contrary 
the  mortgagee  may  maintain  that  right  by  trover.*     However, 

wrongful  act  put  an  end  to  his  quali-  visionsof  Gen. Stat.  Minn. (1894), §4137. 
iied  possession  of  them.  See  also  ariicle  Chattel  Mortgages, 

1.  Church  V.   Bloom,  (Iowa  igoo)  82     vol.  4,  p.  509. 

N.  W.  Rep.  794,  in  which  case  the  coart  6.  Wells  t.  Connable,  138  Mass.  513, 

cited  Blake   v.   Counselman,  93   Iowa  /<?//<7ttfiM^  Landon  v.  Emmons,  97  Mass. 

219;  Nickelson  v,  Neg^ley,  71  Iowa  546,  37. 

and  Holden  v.  Cox,  60  Iowa  449.     See  6.  Jones   v.   Cobb,   84   Me.    153,    in 

also  article  Lisns,  vol.  13.  p.  168,  and  which    case    the    court    cited    Banker 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  v,  McKenney,  63  Me.  529:  Ferguson  v, 

litle  Liens,  Thomas,  26  Me.  499;  Pickard  v.  Low, 

Where  Bight  of  PoMasiion   Hat  Vot  15  Me.  48,  and  Tibbetts  v,  Towle,  12 

Been  Parfaetad.  —  Alien  upon  property  Me.   341.     See  also    article  Chattel 

which  by  statute   may    be   foreclosed  Mortgages,  vol.  4,  p.  513.     See  further 

upon  (he  notice  and  in  the  manner  pro-  Bowden   v.   Dugan,  91  Me.  141;  Dug- 

vidsd  by  statute  for  foreclosing  chattel  gan  v.  Wright,  157  Mass.  228.  in  which 

mortgages,  where  it  carries  with  it  no  case    (he      court     cited    Robinson    v, 

right  of  possession  until  the  right  to  Sprague,  125   Mass.  582,  and  Alden  v. 

foreclose  is  complete,  does  not  enable  Lincoln.  13  Met.  (Mass.)  204. 

the  lienor  to  maintain  trover  where  it  Mortgagee  Not  in  PoMetsion  —  Aetloa 

is  not  alleged  that  the  credit  extended  Againat  Straagar. — A  mortgagor  in  pos- 

by  the  lienor  had  expired,  or  that  the  session  holds  in  subordination  to  the 

money  was  due  at  the  time  of  the  con-  right  and  title  of  the  mortgaf^ee,  and  a 

version.     Parker  v,  Lisbon  First  Nat.  mortgagee,  even  though  the  mortgagor 

Bank,  3  N.  Dak.  87.  be   in    possession,    has  sufficient    title 

2.  Ames  v.  Palmer,  42  Me.  197,  66  and  right  of  possession  to  enable  him 
Am.  Dec.  271,  holding  that  the  owner  to  maintain  (rover  against  a  stranger, 
of  property,  notwi(hstanding  the  lien  Marks  v.  Robinson,  82  Ala.  6q,  in 
of  a  carrier  for  his  charges,  may  main-  which  case  it  was  declared  (hat  the  de- 
tain trover  agains(  a  third  person.  fendant.  in  such  case  cannol  defend  on 

3.  Buddington  r.  Masibrook,  17  Mo.  the  outstanding  title  of  a  stranger  un- 
App.  577.  See  also  article  Chattkl  less  he  connects  himself  with  such  out. 
Mortgages,  vol.  4,  p.  509.  standing  title.     See  also  Snyder  v.  Hitt, 

4.  Latusek  v,  Davies,  79  Minn.  279,  2  Dana  (Ky.    204. 

holding  that  the  mortgagor  may  main-  Action  by  Mortgagee  Bafort  ForoclMore. 
tain  trover  against  a  mortgagee  who  — After  the  day  of  redemption,  and 
has  refused  to  restore  possession  of  prior  to  foreclosure,  a  mortgagee  of  a 
property  which  he  has  taken  into  his  chattel  may  maintain  an  action  of  trover 
custody  under  and  by  virtue  of  a  con-  to  recover  the  value  of  the  mortgaged 
dition  broken  for  the  purpose  of  fore-  property, ^because  the  mortgagee  is  re- 
closure  and  sale,  where  redemption  has  garded  in  law  as  the  absolute  owner  of 
been  made  in  accordance  with  the  pro-  the  property.     Robinson  v,  Campbell« 
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where  at  the  time  of  the  conversion  the  mortgagee  was  not  in 
possession  and  was  not  entitled  to  the  immediate  possession  of 
the  property,  he  is  not  a  proper  party  plaintiff.* 

(i  i)  Pledgor  and  Pledgee.  —  The  right  of  a  pledgor  and  pledgee 
respectively  to  maintain  trover  has  been  discussed  in  another 
article  in  this  work.* 

(12)  Principal  and  Agent,  Master  and  Servant,  —  Where  the 
property  at  the  time  of  its  conversion  was  in  the  hands  of  an 
agent  or  servant,  and  the  possession  of  the  agent  or  servant  was 
in  law  the  possession  of  the  general  owner,  the  latter,  rather  than 
the  agent  or  servant,  is  the  proper  party  to  bring  trover.' 

(13)  Receivers.  —  A  receiver  may  maintain  trover  for  the  con- 
version of  property  the  title  to  which  is  vested  in  him  as  receiver.'* 

(14)  Sheriff  Who  Has  Levied  Process.  —  Where  property  has 

8  Mo.  365,  615,  which  case  was    dud  2.  See  article  Pledges,  vol.  16,  p.  64a 

with  approval  in  Dean  v.  Davis,  12  Mo.  et  seq.^  p.  648  et  seq, 

112.  8.  Abercrombie  v.  Bradford,  16  Ala. 

After  Condition  Broken  the  rifi:ht  of  the  560,  in    which  case  Dargan,  J.,  said: 

mortgagee   to  take  possession  of   the  '*  The  correct  rule,  in  my  opinion,  is 

property  is  sufficient  to  entitle  him  to  this:    the    general    owner   may   bring 

maintain  trover.     Jorgensen  v.  Tait,  26  trover  unless  the  tort  was  committed 

Minn.  327;  Dodds  V.Johnson,  3  Thomp.  on  the  actual  possession  of  one  who 

&  C.  (N.  Y.)  215;  Montgomery  v,  Kerr,  had  a  fixed  and  determinate  interest  in 

I  Hill  L.  (S.  Car.)  291.  the  chattel,  or  in  the  use  of  it.  which 

Assignee  of  Mortgage  —  Action  After  entitled  him  to  the  possession  in  oppo- 

Condition  Broken.  —  In  Montgomery  v.  sition  to  the  right  of  the  general  owner, 

Kerr,  i  Hill  L.  (S.  Car.)  291,  it  was  held  and  which  he  could  not  defeat."     Cit- 

that  the  assignment  of  a  mortgage  of  a  ing  Thorp  v.  Butling,  11  Johns.  (K.  Y.) 

chattel   operated  as  a  transfer  of  the  285,  and  Wintringham  f.  Lafoy,  7C0W. 

rights  of  the  mortgagee  to  the  assignee,  (N.  Y.)  735.     See  also  Lantz  zr.  Drum, 

and  that  after  condition  broken  the  as-  44  III.   App.  607,    in    which  case   the 

signee  might  maintain  trover  for  the  court  died  Cooper  v.  Cooper,  132  111. 

property.     Cited  in  South  worth  v.  Se-  80;  Gauche  v.  Mayer,  27  111.  134,  and 

bring,  2  Hill  L.  (S.  Car.)  587,  which  Cannon  v,  Kinney,  4  111.  9;  Ludden  v. 

was  an  action  of  detinue.  Leavitl,  9  Mass.   104,6  Am.  Dec.  45; 

1.  Hill  V,  Campbell  Commission  Co.,  Tuthill  v.  Wheeler,  6  Barb.  (N.  Y.)  362, 
54  Neb.  59,  in  which  case  the  court  in  which  case  the  court  dud  Farmers' 
dud  4  Am.  and  Eng.  Encyc.  of  Law  Bank  v.  McKee,  2  Pa.  St.  318,  and  Le- 
(1st  ed.)  119;  Draper  v.  Walker,  98  Ala.  high  Coal,  etc.,  Co.  v.  Field,  8  W.  &  S, 
310;  Owens  V.  Weedman,  82  111.  409;  (Pa.)  233;  Harvey  v,  Epes,  12  Grait. 
Baker  v.  Seavey,  163  Mass.  522;  Little  (Va.)  153.  See  further  Jones  v.  M'Neil,- 
Rock  Bank  v.  Fisher,  55  Mo.  App.  51;  2  Bailey  L.  (S.  Car.)  466,  which,  how- 
Chandler  z/.  West,  37  Mo.  App.  631,  ever,  was  an  action  of  trespass, 
and  Barnett  z/.  Timberlake,  57  Mo.  499.  4.- Daggett  v.  Gray,  tio  Cal.  169, 
See  also  Stokes  V.  Hollis,  43  Ga.  262,  in  which  case  was  decided  under  Code 
which  case  there  were  provisions  in  Civ.  Pro.  Cal.,  §  568.  See  also  GofT  v. 
the  mortgage  inconsistent  with  owner-  Craven,  34  Hun  (N.  Y.)  150.  holding 
ship  upon  the  part  of  the  mortgagee;  that  upon  the  appointment  and  qualifi- 
Jones  V.  Cobb,  84  Me.  153.  cation  of   the  plaintiff  as    receiver  in 

A  Second  Mortgagee  cannot  maintain  supplementary  proceedings  he  became 

an    action   for   the   conversion   of   the  vested  with  the  title  to  the  property  of 

mortgaged  property  where  he  was  not  the  debtor  which  was  in  the  possession 

in  actual  possession  at  the  time  of  the  of  another,  and  that  as  such  receiver 

conversion  and  as  second    mortgagee  he  was  a  proper  party  plaintiff  in  an 

was  not  entitled  to  the  immrtliate  pos-  action  of  trover  for  such  property      See 

session  of  the  property.     Baker  v.  Sea-  further  article  Receivers,  vol.   17,  p. 

VCy,  163  Mass.  522,  47  Am.  St.  Rep.  475.  809  et  seq, 
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been  converted  after  a  sheriff  has  levied  an  execution  upon  it  he 
may  maintain  trover,  and  he  need  not  sue  and  declare  by  his 
name  of  office;*  but  an  officer  who  has  not  levied  an  execution 
cannot,  by  virtue  of  his  execution  and  the  lien  of  the  execution, 
maintain  trover  for  the  conversion  of  the  debtor's  property.* 

Oi&oer  or  Depaty.  —  Where  property  upon  which  an  execution  or 
other  process  has  been  levied  is  converted  while  it  is  in  the 
custody  of  a  deputy  sheriff,  whether  trover  should  be  brought  by 
the  sheriff  or  the  deputy  depends  upon  whether  the  property  was 
in  the  possession  of  the  deputy  as  a  bailee  or  as  a  mere  servant 
of  the  sheriff.' 

c.  Joinder  of  Parties  Plaintiff  — in  oenerai. — One  who 

had  no  interest  in  the  property  at  the  time  of  the  conversion 
should  not  be  joined  as  a  party  plaintiff;^  and  where  it  appears 
that  one  is  joined  who  is  not  entitled  to  recover  he  may  be 
stricken  from  the  declaration.' 

1.  Brewster  s'.  Vail,  20  N.  J.  L.  56,  38  389,  11  Am.  Dec.  202,  holding  that 
Am  Dec.  547,  in  which  case  the  court  where  a  deputy  sheriff  takes  possession 
said:  "  Any  man  who  has  property  in  of  goods  attached  on  mesne  process  he 
himself  as  an  individual,  eithergeneral  is  answerable  both  to  the  debtor  and 
or  special,  may  bring  trover,  in  his  own  to  the  creditor  if  he  suffers  them  to  be 
name,  whether  he  acquired  that  prop-  taken  away  or  injured,  and  that  he  has 
eriy  as  purchaser,  as  a  common  carrier,  therefore  the  right  of  possession  and 
as  special  bailee,  or  in  the  discharge  of  such  special  property  in  the  goods  as 
his  duly  as  a  sheriff  or  other  public  enables  him  to  maintain  trespass  or 
officer.  It  can  never  be  necessary  in  trover  against  any  one  who  may  unla«v- 
an  action  of  trover  for  a  plaintiff  to  set  fully  intermeddle;  Ludden  v,  Leaviti. 
out  the  history  of  his  title  or  the  office  9  Mass.  104,  6  Am.  Dec.  45,  hold- 
he  bears,  unless  the  property  sued  for  ing  that  where  a  sheriff  makes  a  levy 
belongs  to  that  office,  or  unless  he  sues  and  delivers  the  property  to  a  deputy 
in  autre  droit,**  See  also  Broadwell  for  safe  keeping,  and  the  goods  are  con- 
V  Paradice,  81  111.  474,  in  which  case  verted  while  in  the  deputy's  custody, 
the  court  cited  Wilbraham  v.  Snow,  2  the  deputy  is  not  a  bailee,  but  a  mere 
Saund.  47a-.  Vanosdall  v.  Hamilton,  servant  of  the  sheriff,  and  that  there- 
it8  Mich.  533;  Dezell  7/.  Odell.  3  Hill  fore  the  action  should  be  brought  in 
(N.  Y.)  215;  Hotchkiss  v,  M'Vickar,  12  the  name  of  the  sheriff  rather  than  of 
Johns.  (N.  Y.)  403, /^r  Spencer,  J.     See  the  deputy. 

further  as  to  the  special  property  of  an        4.  Updegraff  z/.  Lessem,  (Colo.  App. 

officer  after  he  has  levied  an  execution,  1900]  62  Pac.  Rep.  342;  Harris  v.  Brain, 

article  Executions  Against  Property,  33  111.  App.  510. 
vol.  8,  p.  581  et  seq.  6.  Parker  v.  Chambers,  24  Ga.  518. 

8.  Mulheisen    v.  Lane,   82   111.    117,        Miijoinder  of  Benefloiary  in  Trust.  —  In 

which  case   was  cited  with  approval  in  Berney  v.  Drexel,  33  Hun  (N.  Y.)  419, 

Frink  v.  Pratt,  130  111.  327.  the  allegations  of  the  complaint  showed 

Conversion  Befort  iMoanoe  of  Execution  that  all  of  the  plaintitTs  had  sufficient 

or  Levy.  —  In  Hotchkiss  z/.  M'Vickar,  12  title  in  the  property  to  authorize  them 

Johns.  (M.  Y.)  403,  Spencer,  J.,  said:  to  maintain  the  action  except  one  who 

"  I    have  not   met   with  a  case  which  had  a  mere  interest  in  the  property  as 

shows  that  an  action  of  trover  can  be  a  beneficiary  in   trust,  and   it  was  held 

maintained    by    a    sheriff    for    goods  that  such  beneficiary  was  improperly 

tortiously  taken  out  of   the  possession  joined  as  a  plaintiff :  but  it  wa<%  held  that 

of  the  party  against  whom  the  execu*  such  objection  could  not,  under  Code 

tion  issued,  before  theexecution  comes  Civ.   Pro.  N.  Y.,  §^  4S8,  490,  be  taken 

to  the  hands  of  the  sheriff,  and  where  advantage    of    by    demurrer    without 

he  has  never  levied  on  the  goods."  specifically  assigning  such  ground  of 

8.  Badlam  v.  Tucker,  i  Pick.  (Mass.)  demurrer. 
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One  or  More  Joint  Tenants  or  Tenants  in  Common  may  sue  in  trover  for 
conversion  of  the  property  by  a  stranger  without  joining  all  the 
joint  tenants  or  tenants  in  common,  although  all  may  be  joined.^ 

Husband  and  Wife.  —  It  has  been  held  that,  in  an  action  for  the 
conversion  of  a  wife's  separate  property  in  which  the  husband  at 
the  time  of  the  conversion  had  no  interest,  the  husband  need  not 
be  joined  with  the  wife  as  a  party  plaintiff.* 

2.  Defendant  —  a.  In  General.  —  The  proper  party  defendant 
in  an  action  of  trover  is,  of  course,  he  who  converted  the 
property.' 

b.  Purchaser  OF  Property  After  Conversion. — Where 
property  has  been  converted  by  one  person  and  afterwards  sold 
or  delivered  to  another,  trover  may  be  maintained  against  the  pur- 
chaser as  well  as  against  him  who  originally  converted  it.^ 

1.  Howard  v.  Snelling,  28  Ga.  469,  in  conversion  of  the  goods  of  a  pannpr- 
which  case  ihe  court  disapproved  2t.  die-  ship  is  ft  tort  committed  against  the 
mm  in  Starnes  v.  Quin,  6  Ga.  84,  to  firm,  f.  ^.,  against  all  the  partners,  and 
the  effect  that  such  omission  could  be  that  generally  they  should  join, 
taken  advantage  of  by  plea  in  abate-  Houghion  v.  Purycar,  10  Tex.  Civ. 
meat.  See  also  Jordan  v.  Thornton,  7  App  383,  in  which  case  it  was  ht-ld 
Ga.  517;  Kenan  v.  Miller,  2  Ga.  325;  that  if  there  is  any  special  reason  why 
Siall  V.  Wilbur,  77  N.  Y.  15S;  Bleaden  one  of  the  partners  should  be  permitted 
V.  Hancock,  4  C.  &  P.  152,  19  E.  C.  L.  to  sue  in  behalf  of  himself  and  hi> 
317,  in  which  last  case  Tindal,  C.  J.,  copartner  and  recover  the  entire  dam- 
said:  "  It  appears  to  me  to  be  the  ordi-  ages,  the  same  must  be  alleged.  See 
nary  case.  Two  persons  interested  in  a  also  Barker  v  Abbott,  2  Tex.  Ci«-. 
chattel  bring  separate  actions  for  a  App.  147,  in  which  case  the  court  cit,ti 
tort.  The  damages  may  be  severed.  Kirbs  v.  Provine,  78  Tex.  353,  and 
They  are  not  so  tied  together  by  the  Tynburg  v,  Cohen,  67  Tex.  220. 
joint  demand  that  they  may  not  sever  2.  Taylor  v,  Jones,  52  Ala.  78,  in 
even  when  they  come  into  court."  which  case  it  was  held  that  the  hus> 
But  see  contra,  Whitney  v.  Stark,  8  band  should  not  be  joined;  Harris  v, 
Cal.  514.  And  see  article  Joint  Ten-  Brain,  33  111.  App.  510;  Clark  v.  Cullen» 
ANTS  AND  Tenants  in  Common,  vol.  (Tenn.  Ch.  1897)  44  S.  W.  Rep.  204, 
II,  p.  771  ^/-f^^.  which    last    case,   however,    was    not 

iPlea  in   Abatement  Necessitating  Ap-  trover  but  a  suit  in  equity.    See  also 

portionment  of  Damages. —  Where  trover  Pickens  v.  Oliver,   29  AU.  528.    See 

is  brought  against  a  stranger  for  the  further  article    Husband    and    Wife, 

conversion  of  property  owned  by  joint  vol.  10,  p.  216  et  seq, 

tenants  or  tenants  in  common,  all  the  8.  D.  M.  Osborne  Co.  v.  Piano  Mfg. 

joint  tenants  or    tenants   in   common  Co.,   51   Neb.   502,  in  which  case  the 

ought  to  join;  but  if  they  do  not,  the  court  said:  "  There  are  no  accessories 

matter  can  be  taken  advantage  of  to  in     conversion  —  all     are     principals; 

defeat  the  recovery  to  the  extent  of  the  and  every  person  who  knowingly  aids 

plaintiff's  right  only,  by  pleading  it  in  and  abets  another  in  the  conversion  of 

abatement;  but  the  plea  in  such  case  the  property  of  a  third  person  renders 

must  show   that   sonr.e   person    not  a  himself    liable    to  such   third    person 

parly  to  the  action  was  a  part  owner  for    the    value    of     the     property    so 

of  the  thing  with   the  plaintiff.     Bell  convrerted.*' 

V.  Layman,  i  T.  B.  Mon.  (Ky  )  30,  15  Defendant's  Secnritiei  Hot  Parties.  —  In 
Am.  Dec.  83.  See  also  Wing  v.  Milli-  Georgia  the  defendant's  securities  are 
ken,  91  Me.  387,  in  which  case  the  not  parties  to  the  actions.  If  the  plain- 
court  cited  Holmes  v.  Sprowl.  31  Me.  tiff  recovers  they  become  parties  to  the 
73.  And  see  as  to  the  apportionment  judgment,  but  if  the  plaintiff  fails  to 
of  damages  Jordan  v.  Thornton,  7  Ga.  recover  they  never  become  parties  even 
517.  10  the  judgment.    Holmes  v.  Langston 

ifecessity  to  Join  Partners  as  Plaintiffs,  no  Ga.  861. 

—  In  Texas  it  has  been  held  that  the  4.  Freeman  v.   Underwood,  66   Me. 
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c.  Principal  AND  Agent,  Master  AND  Servant  —  (i)  Agent 

or  Servant,  —  According  to  the  weight  of  authority  an  agent  or 
servant  is  a  proper  party  defendant  in  an  action  of  trover  where 
he  has  converted  property,  notwithstanding  the  fact  that  his  acts 
were  committed  in  pursuance  of  his  employment  and  for  the 
benefit  of  his  principal  or  master.*  It  has  been  held,  however, 
that  a  servant  is  not  a  proper  party  defendant  where  he  has  taken 
goods  by  his  master's  command  and  for  his  master's  use,  and 

229.  in  which  case  the  court  said:  "  The  Ala.    716,    54   Am.    Dec.    177;    Lee   v, 

defendants,  by  their  purchase  and  pos-  Mathews,  10  Ala.  682,  44  Am.  Dec.  498. 

session  of  the  berries,  although  acting  Georgia.  —  Miller  v.  Wilson,  98  Ga. 

in  good  faith  and  in  ignorance  of  the  567;  Porter  v,  Thomas,  23  Ga.  467. 

want  of  litle  in  their  vendors,  assumed  Maine.  —  Wing  v.   Millilcen,  91  Me. 

thereby    an    ownership   and  exercised  387;  McPheters  v.   Page,  83  Me.   234; 

a  dominion   over  the    property  which  Kimball  v.  Billings,  55  Me.  147. 

rendered  them  liable  in  trover  to  the  Massachusetts.  —  Robinson   v.    Bird, 

true  owner  without  any  demand  there-  158  Mass.  357;  Coles  v.  Clark,  3  Cush. 

for."     See  also  to  the  same  effect   Ro-  (Mass.)  399. 

dick  V.  Coburn.  68  Me.   170:  Tallman  Nebraska,  —  Hill  v,  Campbell  Com> 

V.   Turck.    26   Barb.   (N.    Y.)    167,    in  mission  Co.,  54  Neb.  59. 

which  case,   however,  it  is   intimated  New  Hampshire.  —  King  v.  Chase,  15 

that  he  who  subsequently  takes  posses  N.  H.  9,  41  Am.  Dec.  675. 

sion  of  the  goods  may  show  that  he  did  New  York.  —  Williams  v.   Merle.  11 

so  in  good  faith:  Murray  v.  Okanogan  Wend.   (N.  Y.)  80,  25  Am.   Dec.  604; 

Live  Stock,  etc..  Co.,   12   Wash.   259.  Hoffman  v.  Carow,  20  Wend.  (N.  Y  ) 

And  see  for   a  more  complete  discus-  2i,  22  Wend.  (N.  Y.)  285. 

sion  of   this  question  Am.  and    Eng.  Vermont. — See  Courtis  v.  Cane,  32 

Encyc.  of   Law   (2d   ed.),  title    Trover  •Vt.  232.  76  Am.  Dec.  174. 

ami  Conversion,  England.  —  Parker  v.  Godin,  2  S»ra. 

Joinder  of  PurohaMr  and  Original  Con-  813;  Perkins  v.  Smith,  x  Wils.  C.  Pi. 

vertor.  —  Sec  in/ra^  VII.  2.  e.  (2)  Buyer  328. 

anii  Seller.  See  also  Am.  and    Eng.    Encyc.  of 

1.  Stephens  v.  El  wall.  4  M.  &  S.  259,  Law  (2d  ed  ),  title  Trover  and  Conver- 

in    which   case   the  defendant   was    a  sion. 

clerk  who,  at  the  direction  of  his  em-  Ono  Who  Oonionti  to  tho  Gonyenion  of 
pi  oyer,  ordered  the  goods  to  be  Property  to  his  use  and.  with  full 
shipped,  and  in  defense  relied  upon  his  knowledge  of  the  conversion,  accepts 
position  as  the  mere  servant  of  the  such  property,  is  a  proper  party  de- 
party  who*  had  tortiously  possessed  fendant.  Dawson  v,  Powell,  9  Bush 
himself  of  the  goods,  and  upon  his  ig-  (Ky.)  663,  15  Am.  Rep.  745. 
norance  of  the  master's  want  of  title.  Anotioneer  as  Party  Defendant.  —  It 
Lord  EUenborough,  C.  J.,  said:  '*  The  has  been  held  that  where  a  mortgagor 
oaly  question  is  whether  this  is  a  of  goods  converts  them  and  has  them 
conversion  in  the  clerk  which  un>  sold  by  an  auctioneer,  the  latter  may 
doubtedly  wa?  so  in  the  master.  The  be  made  a  party  defendant  in  an  action 
clerk  acted  under  an  unavoidable  ig-  of  trover.  Coles  v.  Clark,  3  Cush. 
norance,  and  for  his  master's  benefit,  (Mass.)  399.  See  also  Robinson  v. 
when  he  sent  the  goods  to  his  master;  Bird,  158  Mass.  357;  Hoffman  v.  Carow, 
but  nevertheless  his  acts  may  amount  20  Wend.  (N.  Y.)  21,  22  Wend.  (N.  Y.) 
to  a  conversion,  for  a  person  is  guilty  285,  in  which  latter  case  it  was  held 
of  a  conversion  who  intermeddles  with  that  an  auctioneer  of  stolen  goods  was 
my  property  and  disposes  of  it;  and  it  liable  in  trover  without  demand  and 
is  no  answer  that  he  acted  under  au-  refusal. 

thority  from  another  who  had  himself  Wrongful  Seitoro  hy  Deputy  flhorilF  — 

no  authority  to  dispose  of  it."    Quoted  Uoetion  to  800  Either  Dopnty  or  SheriiF. 

with  approval  in  Gage  v.  Whiitier,  17  —  Where  the  alleged  conversion  con- 

N.  H.    312.     See    also    the    following  sists  of  a  seixure   made  by  a  deputy 

cases:  sberiflf  under  an  attachment,  the  plain- 

Alabama.  —  Perminter  v.    Kelly,    18  tiff  may  elect  to  aue  either  the  deputy 
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when  the  command  is  not  to  do  an  apparent  wrong,  and  the  serv- 
ant's possession  is  lawful.^ 

(2)  Principal  or  Master.  —  A  principal  or  master  is  a  proper 
party  defendant,  notwithstanding  the  fact  that  he  committed  the 
tort  through  his  agent  or  servant.' 

d.  Trustees  and  Other  Fiduciaries.  —  Trover  will  not  lie 

against  a  trustee  or  other  fiduciary  as  such,  for  no  one  can  do  a 
tort  in  his  representative  or  fiduciary  character.  He  may  defend, 
however,  under  his  title  as  fiduciary,  whether  he  be  sued  in  his 
fiduciary  capacity  or  not.* 

e.  Joinder  of  Parties  Defendant—  (i)  In  General.  —  It  is 

not  proper  to  join  as  a  party  defendant  one  who  has  never  had 
possession  of  the  property  or  participated  in  its  conversion.'* 

Joinder  of  Defendants  Who  Have  Committed  Separate  Wrongs.  —  Where 
several  acts  of  conversion  have  been  committed  by  persons  who 

or  the  sheriff.     King  v.  Chase,  15  N.  pipe  in  the  ordinary  course  of  trade,  I 

H.  9,  41  Am.  Dec.  675,  in  which  case  it  think  he  is  noi  liable.*'   Distiuguishedxtk 

was  held  that  where  the  plaintiff  elects  Gage  v,  Whittisr,  17  N.  H.  312. 

to  sue  the  deputy  and  judgment  goes  Employee  of  Warehouseman  Acting  tin- 

against  him  because  he  fails  to  estab-  der  InstractlonsfromPrinoipal. — InEcon- 

lish  his  title,  such  judgment  will  pre-  omy  Furniture  Co.  v.  Chapman,  54  III. 

elude  him  from  trying  the  same  matter  App.  122.  which  was  an  action  against 

in  another  suit  against  the  sheriff.  a  warehouseman,  his   employee    was 

1.  Spooner  v.  Holmes,  102  Mass.  503,  joined  as  a  party  defendant,  and  it  ap- 
3  Am.  Rep.  491,  in  which  case  the  pearing  that  such  employee  refused  to 
court  riV<'^  Powell  z/.  Hoyland,  6  Exch.  act  except  under  the  directions  of  his 
67,  Buller  N.  P.  47.  See  also  Burditt  principal,  it  was  held  that  it  was  proper 
V,  Hunt.  25  Me.  419,  in  which  case  a  to  instruct  the  jury  that  for  mere  non- 
mortgagor  of  chattels  converted  and  feasance  such  employee  could  be  found 
sold   the  same,  and  it  was  held  that  a  not  guilty. 

servant  of  the  purchaser  who  merely  8.  Gibbons  v,  Farwell,  63  Mich.  344, 

carried   the   goods   from   one  shop  to  6  Am.  St.  Rep.  301;  Baker  v.  Kansas 

another,  without  any  knowledge  of  the  City,  etc.,   R.   Co.,   52  Mo.  App.  602; 

mortgage  or  of  any  claims  upon  the  Cotton  v.  Marsh,  3  Wis.  221.     See  also 

property  but   those  of   the  seller  and  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 

purchaser,  was  not  liable  to  the  mort-  title  Trover  and  Conversion. 

gagee    in    an    action   of    trover.     See  3.  Maxwell  v.  Harrison,  8  Ga.  61,  52 

further    Wilson    v.    McLaughlin,    107  Am.  Dec.  385;  Bagley  v.  Roberson,  57 

Mass.  587.  Ga.  148,  holding  that  an  administrator 

Qoaliftcation  of  Bale  as  to  Liability  of  who  converts  the  goods  of  his  intestate 
Servants  —  Dealings  of  Carriers,  Etc.  —  In  to  his  own  use  after  the  death  of  his 
Greenway  v,  Fisher,  i  C.  &  P.  190,  11  intestate  may  be  made  a  party  defend- 
E.  C.  L.  362,  which  was  trover  for  ant  to  an  action  to  charge  him  person- 
goods  which  the  plaintiff  had  intrusted  ally. 

for  sale   to  certain   persons  who  had  Ezecntor    or   Administrator  —  Conver- 

pledged  the  goods  with  the  defendants,  iion   by   Decedent.  —  At    common    law 

one  of  the  defendants  submitted  that  trover  will  not  lie  against  an  executor 

he  was  not  liable  in  trover,  inasmuch  or  administrator  upon  the  conversion 

as  he  had  merely  shipped  the  goods  in  of  his  testator  or  intestate.    /Vr  Collier, 

the   ordinary   course  of   his   business.  C.  J.,  in  Nations  v,  Hawkins,  11  Ala. 

Abbott.  C.  J.,  thought  likewise.    ''  The  859,  which  case  was  decided  under  a 

distinction  between  this  case  and  thai  statute  which  declared  that  such  action 

of  a   servant  is   that  here  there  is  a  shall  survive.     See  article  Survival  of 

public  employment;  and  as  to  a  carrier,  Actions,  ante^  p.  309. 

if,  while  he  has  the  goods,  there  be  a  4.  Updegraff  v.   Lesem,  (Colo.  App. 

demand    and    refusal,  trover  will   lie;  1900)  62   Pac.    Rep.    342;    Howard   v. 

but    while    he     is    a     mere     conduit  Snelling,  28  Ga.  469. 
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were  not  acting  jointly,  they  should  not  be  joined  as  parties 
defendant.' 

Joinder  or  Voigoinder  of  Joint  Tortfeasors  at  Plaintiif' •  Election.  —  All  per- 
sons who  participated  in  the  wrongful  conversion  are  jointly  liable 
and  may  be  joined  as  parties  defendant,*  but  joint  tortfeasors 
need  not  be  joined;  the  plaintiff  may  sue  each  one  of  them 
sev^erally  in  separate  actions,  and  each  one  will  be  liable  for  the 
whole  damages,  although  a  satisfaction  made  by  any  one  of  them 
will  be  a  discharge  of  all.' 

(2)  Buyer  and  Seller,  —  Where  he  who  converts  the  property 
sells  it  to  another,  both  the  buyer  and  seller  may  be  joined  as 
defendants  in  one  action ;  ^  and  it  has  been  declared  that  the 
buyer  and  seller  may  be  sued  separately,  and  that  where  the  pur- 
chase is  in  good  faith  and  without  knowledge  of  the  conversion 
by  the  seller,  it  is  better  not  to  join  the  buyer  and  seller  in  one 
action. • 

1.  Ensley  Lumber  Co.  v.  Lewis,  121  Hnguishing  Gilbert  v,  Emmons,  42  111. 

AU.  Q4;  White  v.  Demary,  2  N.  H.  546.  143,  which  was  an  action  for  a  mali- 

See  also  Hopkins  v.    Hersey,  20  Me.  cious  arrest  which  was  not  within  the 

449.     See  also,  in  connection  wiih  this  scope  of  the  partnership  business.     See 

phase  of  the    subject,   supra^    IV.   6.  also  article  Partnership,  vol     15,   p. 

Several  Causes  of  Action  in  Trover,  877  et  seq, 

8.  Alabama,  —  Ensley  Lumber  Co.  v,  3.  California,  —  Lewis  v,  Johns,    34 

Lewis,  121  Ala.  94.  Cal.  629. 

California.  —  Lewis  v,  Johns,  34  Cal.  Kentucky.  —  Ewing:  v.  Foid,  i  A.  K. 

629.  Marsh.  (Ky.)  457;  Elliot  v.   Porter,   5 

Illinois,  —  Loomis  v.  Barker,  69  111.  Dana  (Ky.)  299. 

360;  Bane  v.  Detrick,  52  111.  19;  Davis  Massachusetts,  —  Elliott   v,    Hayden, 

V.  Taylor,  41  111.  405.  104  Mass.  180. 

Indiana.  —  Terrell  v.   Bulterfield,  92  Missouri,  —  Pritchett  f.  Reynolds,  21 

Ind.    I.    in    which   case,  however,  the  Mo.  App.  674. 

plaintiff   waived  the  tort  and  sued  in  New  Hampshire.  —  Pattee  7/.  Gilmore, 

assumpsit.  18  N.  H.  460,  45  Am.  Dec.  385. 

Missouri.  —  Pritchett  z/.  Reynolds,  21  Pennsylvania.  —  Fox     f.    Northern 

Mo.  App.  674.  Liberties,  3  W.  &  S.  (Pa.)  103. 

Nebraska.  —  Peckinbaugh  v.  Quillin,  Wisconsin,  —  Cotton  v.  Marsh,  3  Wis. 

12  Neb.  586.  221. 

Pennsylvania.  —  Fox     v.    Northern  Wyoming.  —  Cone  v.  I  Vinson,  4  VVyo. 

Liberties.  3  W.  &  S.  (Pa.)  103.  203, 

Tennessee.  —  Yost  v.  Stout,  4  Coldw.  Where  Joint  Tortfeasor!  Are  Partners. 

(Tenn.)  205.  —  Where  there  is  a  conversion  of  prop- 

Wisconsin.  —  Cotton  v.  Marsh.  3  Wis.  erty  by  one  it  is  not  necessary  to  join 

221.  with    him   as  a   party   defendant  any 

/f^w;//Vii'.  —  Cone  ».  Ivinson,  4  Wyo.  other,  whether  a  partner  or  not,  who 

203  may  have  participated  with  him  in  the 

Eni^land.  —  Key  worth  v.  Hill,  3  B.  &  commission  of  the  tort.  Pattee  v.  Gil- 
Aid.  685,  5  E.  C.  L.  422;  Nicoll  V,  more,  18  N.  H.  460,  45  Am.  Dec. 
Gianni:,  i  M.  &  S.  588.  385. 

Joinder  of  Partners  —  Where  There  Was  4.  Nickey  v.  Zonker,  22  Ind.  App. 

Ho  Joint  Conversion.  —  The  rule  is  well  211;  Smith  v.  Brigf^s,  64  Wis.  497,  in 

established  that  partners  may  be  joined  w.hich  case  it  was  held  that  the  cutting 

as   parlies   defendant  in   an  action  of  and  selling  of  timber  by  one  person  and 

trover,    although   there   was   no   joint  its  purchase  by  another  constituted  a 

conversion  in  fact.     A  joint  conversion  joint  and   wilful  interference  with  the 

may  be  implied  in  law  by  consent  of  a  timber  which  gave  to  the  plaintiff  an 

partner  to  the  act  of   his  copartners,  action  against  both. 

Bane  v.  Detrick,  52  111.  19.  citini>  Nicoll  6.  Larkins  v.  Eckwurzel,  42  Ala.  322, 

H^.   Glennie,    i    H^.   6L   ^.  588,  and  dis-  04  Am.  Dec.  651. 
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(3)  Husband  and  Wife.  — At  common  law  an  action  of  trover 
maybe  maintained  against  a  husband  and  wife  jointly  for  the 
conversion  of  goods  by  the  wife.* 

(4)  Principal  and  Agent,  Master  and  Servant,  —  Where  prop- 
erty has  been  converted  by  an  agent  or  a  servant  under  such  cir- 
cumstances as  to  make  the  principal  or  master  liable,  the  principal 
and  agent,  or  master  and  servant,  may  be  joined  as  parlies 
defendant.' 

(5)  Effect  of  Misjoinder,  —  Where  defendants  in  an  action 
of  trover  are  improperly  joined,  the  misjoinder  is  immaterial, 
for  some  may  be  acquitted  and  a  judgment  taken  against  the 
others.' 

3.  Intervention.  —  It  would  seem  that  an  intervention  is 
not  authorized  in  an  action  of  trover  except  in  pursuance  of 
statutory  provisions.* 

1.  Heckle  v.  Lurvey,  101  Mass.  344,  short  of  the  port  of  destination,  under 
in  which  case  the  court  citeii  Draper  circumstances  not  inconsistent  with  the 
V.  Fulkes,  Yelv.  166,  and  Keyworih  v.  general  scope  of  the  authority  con- 
Hill.  3  6.  &  Aid.  685,  5  E.  C.  L.  422.  ferred  upon  the  master  by  iheownei. 
See  also  article  Husband  and  Wife,  it  was  held  that  the  owner  of  the  ship 
vol    10.  ^.210  et  scq.  was  liable   for  the   conversion  jointly 

Joinder   of   Hnsband    and  Wife.  —  In  with   the  master.     Wilde,  C.  J.,  said 

Keywonh  v.  Hill.  3  B.  &  Aid.  685,  5  E.  *'  That  which  he    did.    he   did   as   the 

C.  L.  422,  on  motion  in  arrest  of  judg-  servant  or  agent  of  the  owner;  and  he 

ment  ii  was   urged  that  as  a  married  was  not  less  the  agent  of   the   owner 

woman  cannot  acquire  personal  prop-  because,    meaning   to   act  bona  fde  in 

eriy  in  her  own  right  the  conversion  is  that  character,  he  has  fallen  into  a  mis- 

the  sole  act  of  the  husband  and  must  take.     I  think  an  act  amounting  to  a 

be  so  charged.     But  the  court  said  that  conversion    is,    under    such     circum- 

the  foundation  of  the  action  was  not  the  stances,  a  joint  conveision   by  master 

acquisition  of  property  by  the  defend-  and  owner;    more  particularly  where, 

ants,  bul  the  deprivation  of  the  plain-  as  here,  the  latter  has  done  no  act  to 

tiff's  property,  and  that  the  conversion  repudiate  or  sever  the  relation.     So  far 

might  be  by  an  actual  destruction  of  from  having  done  so.  he  seems,  as  the 

the  property,  or  by  taking  it  from  its  jury  have  found,  to  have  adopted  the 

true  owner  and  delivering  it  to  a  third  master's  act." 

person.  It  was  further  said  that  ihe  3.  Lockwood  r.  Bull,  i  Cow.  (N.  V.) 
wife  could  be  guilty  of  this  species  of  322.  See  also  infra,  XVII.  3.  A^^ainst 
conversion  as  well  as  her  husband.  Some  or  Atl  Defendants. 
since  the  latter  would  acquire  no  prop-  Nonsnit  Cause  of  Miqoinder.  —  Where 
erty  thereby,  and  the  rule  for  arresting  two  persons  are  sued  in  trover  for  scy- 
the judgment  was  discharged.  Fol-  eral  articles  and  i:  is  shown  that  one 
lowedXn  Davis  v.  Taylor,  41  111.  405,  in  of  the  defendants  never  had  possession 
which  latter  case  it  was  declared  that  as  of  any  of  said  articles  except  two,  there 
tro/er,  like  trespass,  is  in  reality  based  is  no  ground  for  a  nonsuit,  but  llie  case 
upon  Ihe  defendant's  tort,  the  husband  should  be  submitted  to  the  jury  under 
and  wife  may  be  jointly  sued.  instructions  which  will  enable  them  to 

2.  Cotton  V.  Marsh,  3  Wis.  221.  See  frame  a  verdict  in  accordance  wifh  the 
also  articles  Master  and  Servant,  evidence.  Howard  r.  Snelling.  28  Ga. 
vol.  13,  p.  921  et  seq.;  Principal  and  469. 

AciENT,  vol.  16,  p.  893.    See  further  Am.  4.  Gottlieb  v.  Barton.  13  Colo.  A  pp. 

anJ   Eng    Encyc.  of    Law,  title  Trover  147,  in  which   case,    however,    it   was 

and  Conversion.  held   that  the   plaintiff  may  waive  ob- 

Joinder  of  Owner  of  Ship  and  Captain,  jections  to  an  intervention   by  not  ob- 

—  In  Ewbanic  v.  Nutting.  7  C.  B.  797,  jecting  seasonably.     See  also  Roxell  r-. 

62   E.   C.   L.  797,  where  a  master  of  a  Robinson,  (Minn.   1900)84  N.  W.  R;p. 

ship  disposed  of   its  cargo  at  a  place  635,  in  which  latter  case  the  cownfoh 
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VIII.  SUXXON&  —  In  some  states  it  is  necessary  that  the 
summons  shall  be  framed  in  compliance  with  statutes  which  pro- 
vide that  the  summons  shall  contain  a  statement  of  the  cause  and 
general  nature  of  the  action.^ 

IX.  Declabatioh  OB  Complaint  —  1.  In  GeneraL  —  The 
declaration  or  complaint,  as  in  other  actions,  must,  of  course, 
allege  facts  which  constitute  a  cause  of  action.^  But  allegations 
which  are  sufficient  to  apprise  the  defendant  of  the  nature  of  the 

lowed  Williams  v.  Pomeroy,  27   Minn,  answers,  the  plaintiff  will  apply  to  the 

85.    See  further  article  Intervention,  court  for   the   relief  demanded  in  the 

vol.  II,  p.  494.  complaint.*' 

Intervention  by  Defendant's  Securities.  Defective  Sammons  —  Action  under  Stat- 

—  I  n  Georgia  the  defendant's  securities  nte  for  Property  Embeisled  or  Frandalently 
on  a  bail  bond  in  an  action  of  tro'/er  Converted.  —  In  Porter  v.  Herm<inn, 
have  no  right  to  intervene  and  be  8  Cal.  619,  which  nras  an  action  against 
heard  in  the  case,  and  even  if  they  could  an  agent  for  embezzling  and  concert- 
be  heard  at  all  they  could  not  set  up  ing  to  his  own  use  money  which  he  had 
any  matter  other  than  such  as  would  collected  for  his  principal,  the  plaintiff 
be  available  10  the  defendant  as  a  de-  sought  to  bring  the  defendant  within 
fense.  Holmes  v.  Langston,  no  Ga.  the  provisions  of  a  statute  which  pro- 
861.  vided    that  in   an    action    for    money 

Where  Sheriff  If  Defendant -- Right  to  or  properly  embezzled  or  fraudulently 

Have  Indemnitors  Made  Parties  Defendant,  misapplied  or  converted  by  any  agent, 

—  In  TVjrtw.  by  statute,  in  an  action  eic,  judgment  might  be  enforced  by  the 
against  a  sheriff  who  has  levied  a  arrest  and  imprisonment  of  the  person 
writ  of  sequestration  upon  property,  the  of  the  defendant.  Burnett,  J.,  said: 
sheriff  has  the  right  to  make  his  in-  "  The  judgment  was  by  default,  and 
demnitors  parties  and  the  cause  may  the  summons  was  fatally  defective  in 
be  continued  for  the  purpose  of  obtain-  this,  that  it  did  not  apprise  the  defend- 
ing service  on  such  parties.  Land  v,  ant  that,  upon  his  failuie  to  appear  and 
Klein.  (Tex.  Civ.  App.  1895)298.  W.  answer,  the  plaintiff  would  take  judg- 
Rep.  657.  ment  against  him  for  fraudulently  con- 

1.  Sawyer   v,    Robertson,    11    Mont,  verting  the   property  of  the  plaintiff. 

416,  in  which  case  the  summons  read  The  notice  in  the  summons  was  that 

in  part  as  follows:     "  The  said  action  '  if   you    fail   to  appear    and    answer 

is  brought  to  recover  the  sum  of  one  the  said  complaint,  as  above  required, 

hundred  and  fifty  dollars,  the  value  of  the  said   plaintiff   will  take  judgment 

thirty   tons   of   ice   belonging   to   said  against  you  for  the  said  sum  of  eleven 

plaintiff,  and  taken  possession  of  and  thousand  one  hundred  and  fifty-six  dol- 

disposed    of   by  said  defendant  on  or  lars  and  sixty-two  cents,  interests  and 

about  the  twelfth  day  of  May,  1890,  at  costs,  etc'     Under  such  a  notice   the 

the  city  of  Bozeman,  state  of  Montana;  plaintiff  could  only  take  an  ordinary 

aho  for  all  costs  of  suit.     And  you  are  judgment  upon  default  for  the  money 

hereby  notified  that   if  you  fail  to  ap-  demanded." 

pear   and    answer  said    complaint   as  %,  Alabama. — Scarbrough  z/.  Rowan, 

abo/e  required,  the  said  plaintiff  will  (Ala.  1900)  27  So.  Rep.  919. 

take  judgment  against  you  for  the  sum  Geori*ia.  —  Reid  v.  Caldwell,  no  Ga. 

of  one  hundred  and   fifty  dollars  and  481. 

costs  of  suit."     It  was  held  that  this  Indiana.  —  Day  f.  Watts,  92  Ind.  44.«. 

summons  was  sufficient  in  its  statement  Michigan.  —  Williams    v.  Raper,  67 

of  the  cause  and  general  nature  of  the  Mich.  427. 

action   as  contemplated  by  Code  Civ.  New  Jersey,  —  Mount  z/.  Cubberly,  19 

Pro.    Mont.,  §  68,  in  force  in  1891,  but  N.  ].  L.  124. 

that  the  notice  contained  in  the   sum-  New  York.  —  Carter  v.  Eighth  Ward 

mons   should    have    substantially   fol-  Bank,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 

lowed  the  provision  of  section  68,  subd.  Y.)  128. 

5,  providing    that   in    actions   not    on  South  Carolina.  —  Nance  v.  Georgia, 

contract   notice   shall    be    given    that  etc  ,  R.  Co.,  35  S.  Car.  307. 

"  unless    defendant    so    appears    and  Texas.  —  Field  v.  Davis,  (Tex.  Civ. 
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demand  against  him  will,  as  a  general  rule,  be  held  sufficient,^ 
and  although  the  plaintiff  is  required  to  allege  facts,  matters  of 
evidence  need  not  be  alleged ;  and  indeed  it  is  not  proper 
ordinarily  to  allege  merely  evidential  facts,  whether  documentary 
or  otherwise.' 

The  Katerial  Averments  of  the  declaration  or  complaint  in  an  action 
of  trover,  as  will  appear  more  particularly  hereinafter,  are  that  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty, describing  it  with  reasonable  certainty,  that  the  defendant 
wrongfully  converted  the  same,  and  that  the  plaintiff  sustained 
damage;  and  as  a  general  proposition  these  averments  are 
sufficient.* 

App.  1895)  32  S.  W.   Rep.  71;  Bitter-  522,  in   which  case  the  court  cited  26 

man  v.  Ilearn,  (Tex.  Civ.  App.  1895)  32  Am.  and  Eng.  Encyc.  of  Law  (ist  ed), 

S.  ^.  Rep.  341.  801.     See    also    the    following   cases: 

Inflrmities  Not  Cured  by  Ai&dayit  for  Brunswiclc-Baike-Collender      Co.      v. 

Arrest  of  Defendunt.  —  The  infirmities  of  Brackett,  37  Minn.  58;  Jones  t'.  Rahilly, 

the  complaint  cannot  be  aided  by  an  16  Minn.  320;  Reynolds  v.  Fitzpatrick, 

allegation  in  the  affidavit  made  by  the  23  Mont.  52;  fierney  v.  Drexel,  (Supm. 

plaintiff  for  an  order  of  arrest.     Sara-  Ct.  Spec.  T.)  63  How.  Pr.  (N.  Y.)47i; 

toga  Gas,  etc.,  Co.  v.  Hazard,  55  Hun  Robinson   v.    Peru   Plow,  etc.,  Co.,   i 

(N.  Y.)  251.  Okla.   140:    Royce  v.  Oakes,  20  R.   I. 

Presamptions  Not  Indnlged  on  Special  252;  Hawkins  v.   Pearce,   11   Humph. 

Bemnrrer  or  Exceptions.  —  The  facts  con-  (Tenn.)  44. 

stituting   a  cause   of  action    must   be  Forms  —  Approved  Precedents  0/  Det- 

clearly  and  directly  alleged;  and  upon  larations^  Complaints^  and  Petitions,  —  In 

special  exceptions,  inferences  and  im-  the  following  cases  will  be  founJ  set 

plications  are  not  indulged  in  order  to  forth    either  in  full   or  in    substance 

supply  the  place  of  essential  averments  declarations,  complaints,  and  petitions 

which   have   been   omitted.     Field    v.  which   were   held   sufficient    or    upon 

Davis.  (Tex.  Civ.  App.  1895)  32  S.  W.  which   there   were   recoveries    by   the 

Rep.  71.  plaintiffs: 

Constrnetion    of    Declaration    Against  Alabama,  —  Ross  v,  M alone,  97  Ala. 

Plaintiff.  —  As  in   other  actions.  "  the  529;  May  v,  O'Neal,  (Ala.  1900)  28  So. 

declaration  is  to  be  construed,  where  Rep.  12. 

doubtful,  against  the  plaintiti."     Mer-  Arkansas,  —  St.  Louis,  etc.,  R.  Co.  v. 

cantile  Co-operative  Bank  v.  Frost,  62  Mudford,  44  Ark.  439,  which  was  an  ac- 

N.   J.    L.   47^.     See  also  to  the  same  tion  against  a  carrier, 

effect  Johnson  v.  Oregon  Steam  Nav.  California,  —  Woodham  v.  Cline,  130 

Co.,  8  Oregon  35.  Cal.  497. 

Averment  of  Insuf&cient  Facts.  —  When  Colorado.  —  Colordao  Fuel,  etc..  Co. 

the  petition   purports  to  state  all  the  v.  Chappell,  12  Colo.  App.  385. 

evidential  facts  upon  which  the  plain-  Connecticut.  —  McNamara  t/.  McDon- 

tiff's  cause  of  action   is  grounded,  it  aid,  69  Conn.  484;  Lovell  v.  Hammond 

must    state    facts    sufficient    to  show  Co.,  66  Conn.  500;  Gregory  Point  Ma- 

a    cause    of    action    in    the    plaintiff,  rine  R.  Co.  v.  Selleck,  43  Conn.  320. 

A    petition   is   fatally  defective    when  Indiana.  —  Glenn  v.  Dailey.  96  Ind. 

all   the    facts  stated   therein,   if   true,  472:  Knowlton  v.  School  City,  75  Ind. 

will  not   warrant  a  recovery.      Little  103:  Greencastlet/.  Martin,  74  Ind.  449; 

Rock  Bank  v.  Fisher,  55  Mo.  App.  51.  Snyder  v.  Baber.  74  Ind.  47;    Hon  7'. 

1.  Davis  V.  Davis,  6  Blackf.  (Ind.)  Hon,  70  Ind.  135:  Nelson  z^.  Cor  win,  59 
394;  Williams  v.  Raper,  67  Mich.  427.  Ind.  489;  Richmond  First  Nat.  Bank  f. 

2.  Per  Merrimon,  J.,  in  Penland  v.  Gibbons,  7  Ind.  App.  629;  Sloan  v. 
Leatherwood.  loi  N.  Car.  509,  9  Am.  Lick  Creek,  etc..  Gravel  Road  Co.,  6 
St.  Rep.  38.  See  also  Berney  v.  Drexel,  Ind.  App.  584;  Harlan  v.  Brown,  4  Ind. 
(Supm.  Ct.  Spec.  T.)  63  How.  Pr.  (N.  App.  319.  which  was  an  action  for  the 
Y.)  471.  conversion  of  a  note. 

9.  Miller  v.  Hirschberg,  27  Oregon        Iowa,  —  Church    v     Bloom,    (Iowa 
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or  OompUdnt* 


Formal  Befoeti.  •—  Where  the  declaration  or  complaint  is  inartifi* 
cidlly  drawn  and  is  not  in  conformity  with  the  usual  precedents. 


rgoo)  82  N.  W.  Rep.  794.  wherein  will 
be  found  set  forth  the  substance  of  the 
petition  in  an  action  by  a  lienor:  Os« 
borno  v,  Metcalf,  (Iowa  1900)  84  N.  W. 
Rep.  685. 

Kansas.  —  Williams  v.  Stovvell,  5 
Kan.  App.  880. 

Kentucky.  —  Balletine  v.  Joplin,  (Ky, 
1898)  48  S.  W.  Rep.  417. 

Massachusetts^  —  Duggan  v.  Wright, 
157  Mass.  328;  lasigi  zn  Shea,  148 
Mass,    538;    Wells   v.    Connable,    138 

Mass.  513' 

Michigan.  —  Hutchinson  v.  Whit- 
more,  90  Mich.  255,  30  Am.  St.  Rep. 

431. 

Minnesota,  —  Jorgensen   v,   Tait,   26 

Minn.  327. 

Missouri.  — Glencoe  Land,  etc.,  Co. 
V.  Hudson  Brothers  Commission  Co., 
138  Mo.  439;  Knipper  v.  Blumenthal, 
107  Mo.  665;  Parker  v.  Roi^s,  79  Mo. 
88;  Neiswanger  v,  Sqiiier,  73  Mo,  192, 
wherein  will  be  found  set  forih  the 
substance  of  a  sufficient  petition  for  the 
convrersion  of  a  fram:  building;  Battel 
V.  Crawford,  59  Mo.  215;  Redpith  v. 
Lawrence,  42  Mo.  App.  loi,  wherein 
the  petition  v7as  held  sufficient  although 
it  c:)ntained  redundant  allegations; 
Withers  v,  Lafayette  County  Bank,  67 
Mo.  App.  115;  Hanlon  v.  O'Keefe.  55 
Mo.  App.  528;  Johnson  v.  Wabash, 
etc.,  R.  Co  ,  22  .\fo.  App.  597 

Montana.  —  Reynolds  v.  Fitzpatrick, 
33  Mont.  52. 

jVeltraska. — Butts  v.  Kingman,  (Neb. 
1900)  82  N.  W.  Rep.  854;  Imhoff  v, 
Richirds,  4^  Neb.  590;  Reed  v.  Mc- 
Rill,  41  Neb.  206;  Corielyou  7j.  Hiatt, 
36  Neb.  584;  Perry  v.  Granger,  21  Neb. 
581. 

New  Jersey.  —  Vanauken  v.  Wick- 
ham,  5  N.  J.  L.  587. 


North  Carolina.  —  Paalzow  v.  North 
Carolina  Estate  Co.,  104  N.  Car.  437; 
Womble  v.  Leach,  83  N.  Car.  84. 

Ohio.  —  Cow  Run  Iron  Tank  Co.  v. 
Lehmer,  41  Ohio  St.  384,  wherein  will  be 
found  a  petition  to  which  no  objection 
was  made;  Baltimore,  etc.,  R.  Co.  v, 
O'Donnell.  49  Ohio  St.  489,  34  Am.  St. 
Rep.  S79;  Lake  Shore,  etc.,  R.  Co.  v. 
Hutchins,  37  Ohio  St,  383,  4  Am.  & 
Eng.  R.  C^as.  319. 

Oregon.  —  Miller  v,  Hirschberg,  27 
Oregon  522. 

Pennsylvania,  —  Elder  v.  Corr,  9  Pa. 
Super.  Ct.  328,  43  W.  N.  C.  (Pa.)  464. 

Rhode  Island.  —  Royce  v.  Oakes,  30 
R.  I.  252. 

South  Carolina. — Girardeau  v.  South- 
ern Express  Co.,  48  S.  Car.  421;  Rake- 
straw  V.  Floyd,  54  S.  Car.  288;  Nance 
V.  Georgia,  etc.,  R.  Co.,  35  S.  Car.  307. 

South  Dakota,  —  Irving  v.  Hubbard, 
13  S.  Dak.  67;  Humpfner  v.  Osborne, 
3  S.  Dak.  3to. 

Texas.  —  Bryden  v.  Croft,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  853,  wherein 
is  set  forth  in  full  a  petition  in  an  ac- 
tion by  an  administrator  which  was 
held  sufficient;  Ratto  v.  Holland,  3 
Tex.  App.  Civ.  Cas.,  §  469. 

Utah,  —  Vogel  v.  Walker,  3  Utah  337. 

Washington.  —  Howard  v.  Seattle 
Nat.  Bank,  10  Wash.  sSo;  Lyen  v. 
Bond,  3  Wash.  Ter,  407,  in  which  lat- 
ter case  will  be  found  set  forth  in  full 
a  complaint  which,  although  subject  to 
criticism,  was  held  sufficient  after  ver- 
dict, the  defendant  having  answered 
without  raising  any  objection  by  de- 
murrer. 

Wyoming.  —  Cone  v.  I  Vinson,  4  Wyo. 
303,  wherein  will  be  found  set  forth  in 
full  a  petition  that  was  held  sufficient 
in  an  action  by  a  mortgagee  for  the 


New   Yofk.  —  Comstock  v.  Hier,  73  conversion  of  the  mortgaged  property. 

N.  Y.  269;   Bisseli  v.  Pearce,  28  N.  Y.  Insufficient    Declarations,  Complaints, 

352;  yardum  v.  Wolf,  33  N,  Y.  App.  and  Petitions. — In  the  following  cases 

Di  V.  247;  Thomas  Mfg.  Co.  v.  Symonds,  will  be  found  set  forth  either  in  full  or 

37  N.   Y.   App.   Div.   316;    Gregory  r.  in  substance  declarations,  complaints, 

Fichtner,  (C.   PI.  Gen.  T.)  27  App.  N.  and  petitions  which  were  held  insuffi- 

Cas.   (N.    Y.)  86:   Bullen  v.   Murphy,  cient: 

(Brooklyn  City  Ct.  Gen.  T.)  16  Abb.  Alabama.  ^"^tW    v.    Ponder,    (Ala. 

N.  Cas.  (N.  Y.)  474;  Sheldon  v.  Hoy,  1900)  28  So.  Rep.  656,  wherein  will  be 

(Supm.  Ct.  Gen.  T.)  11   How.  Pr.  (N.  found  set  forth  in  full  a  count  which 

Y.)  II,  wherein  one  count  in  the  com-  was  held  insufficient  because  it  did  not 

plaint  was  sufficient;  Carter  v.  Eighth  contain   a  sufficient   allegation  of  the 

Ward  Bank,  (Supm.  Ct.  Spec.  T.)  33  plainiif's  ownership  of  the  property; 

Misc.  (N.  Y  )  128,     See  also  Blanck  v.  Baker   v.    Malone,   (Ala    1900)  28   So. 

Nelson,  39  N.  Y.  App.  Div.  21.  Rep.  631,  wherein  is  set  forth  in  full  a 
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formal  defects  will  be  disregarded  and  it  will  be  sustained  if  it  is 
sufficient  in  substance.* 

Antidpatioa  of  Defoniei.  —  In  an  action  of  trover  the  ordinary  rule 
prevails  that  the  plaintiff  is  not  required  to  anticipate  the  answer 
of  the  defendant  and  negative  possible  defenses.* 

Beflnitonoii and  Certainty.  —  In  trover  it  is  necessary  to  regard  those 
principles  of  pleading  which  require  that  the  substance  of  the 
action  shall  be  stated  with  such  reasonable  particularity  as  will 
enable  the  defendant  to  prepare  his  defense.' 

complaint  which  was  held  insufficient  aptroved  SznAttn  v.  Kansas  City,  etc.. 

because  it  did  not  aver  conversion  by  R.  Co.,  79  &I0.  278;  Dusky  v.  Ruddei, 

the  defendant;  May  v.  O'Neal,   (Ala.  80   Mo.  400;    Allen  v.  McMonag-Ie,  77 

1900)  28  So.  Rep.  12.  Mo.  478;  Hale  v.  Van  Dever,  67  Mo. 

Indiana,  ~^Xj2Ly    v.    Walts,  92    Ind.  732;  Coughlin  v.  Lyons,  24  Mo.  533. 

442;     Baker    v.    Born,    17    Ind.    App.  For  m  Prescribed  hy  Statute,  —  A  dec- 

422.  laration   or  complaint  which  substan- 

Massachusetts.  —  Cumnock    v.    New-  tially  follows  a  form  prescribed  by  siai- 

buryport  Sav.  Inst.,  142  Mass.  342.  ute  is  sufficient.     Kyle    v.  Caravello. 

Missouri,  —  Citizens'  Bank  v.  Tiger  103  Ala.    156;    Spencer  v,   Heweit,   20 

Tail  Mill,  etc.,  Co.,  152  Mo.  145,  wherein  Ga.  426;  Meixel  v    Carr,  25  Md.   46; 

will  be  found  set  forth  in  full  a  petition  Richardson  v.  Hall,  21  Md.  399:  Dug- 

which  was  held  insufficient  because  it  gan  v.  Wright,  157  Mass.  228. 

did  not  allege  that  the  plaintiff  had  the  1.  Moynahan   v.   Prentiss,    xo  Colo, 

possession  or  the  right  to  the  posses-  App.    295;  Robison  v.   Hardy,  22    III. 

sion    of   the   properly  sued  for  at  the  App.   5x2;    Guest   v.  Hcinly,  93   Iowa 

time  of  the    conversion;    Little   Rock  183;  Jones  v.   Rahilly,   16   Minn.    320; 

Bank  v.  Fisher,  55  Mo.  App.  51.  Battel  v,  Crawford,  59  Mo.  215;  Little 

Nebraska,  —  Hill  f.  Campbell  Com-  v,  Gibbs,  4  N.  J.  L.  240. 

mission  Co.,  54  Neb.  59;  Raymond  v.  Averments  as  in  Beplevin.  —  Where  the 

Miller.  50  Neb.  506.  petition  states  a  cause  of  action  for  the 

New  Jersey,  —  Steelman  v.  Nixon,  3  wrongful  conversion  of  properly,  it  is 

N.  J.  L.  485.  immaterial  that  it  also  contains  some 

New  York. — Sheldon  v.  Hoy,(Supm.  averments  such  as  are  made  in  actions 

Ct.   Gen.   T.)  11    How.  Pr.  (N.  Y.)  11,  of  replevin.     Guest  v.  Heinly,  93  Iowa 

wherein  one  count  of  the  complaint  was  183.  in  which  case  no  attack  was  made 

insufficient;  Cohnfeld   v.  Walsh,  2  N.  upon    the    petition     by    demurrer    or 

Y.  App.  Div.  190;  Wright  v.  Field,  (N.  motion. 

Y.  Super.  Ci.  Spec.  T.)  64  How.  Pr.  2.  Colorado  Fuel,  etc.,  Co.  v.  Chap- 

(N.  Y.)  117.  pell,    12   Colo.   App.    385;    Richmond 

Orej^on.  — Johnson  v.  Oregon  Steam  Firsi  Nat.  Bank  v.  Gibbons,  7  Ind.  App. 

Nav.  Co.,  8  Oregon  35.  629;  Penland  v.   Leaiherwood,  loi  N. 

South   Dakota.  —  Wylly   v.  Grlgsby,  Car.  509,  9  Am.  St.  Rep.  38. 

10  S.  Dak.  13.  8.  McElhannon  v.  Farmers  Alliance 

In  Justices*  Courts  forms  and  formal  Warehouse,  etc.,  Co.,  95  Ga.  670;  Saw- 
pleadings  are  dispensed  with,  and  no  yer  v.  Robertson,  11  Mont.  416;  Kalck- 
more  is  required  than  that  the  state-  hoiT  z^.  Zoehrlaut,  40  Wis.427.  See  also 
ment  of  ihe  cause  of  action  shall  be  article  Definiteness  and  Certainty  in 
sufficiently  specific  to  advise  the  de-  Pleadings,  vol.  6,  p.  246. 
fendant  of  the  nature  of  the  claim  In  Actions  under  the  Code  the  same 
made  and  to  bar  a  subsequent  action  precision  is  not  required  as  was  previ- 
for  the  same  cause  of  action.  See  in  ously  necessary.  Anderson  v.  Bowles, 
support  of  this  proposition  the  follow-  44  Ark.  108. 

ing  cases,  in  which  will  be  found  set  Contradictory  and  Inoonsistent  Allega- 
forth  either  in  substance  or  in  full  tions.  —  The  defendant  must  not  be 
pleadings  in  justices*  courts  which  misled  by  joinder  of  two  actions  or  con- 
were  held  sufficient:  Robinson  v.  Skip-  tradiclory  and  inconsistent  allegations 
worth.  23  Ind.  311;  Davis  v.  Davis,  6  in  the  complaint.  Enos  v.  Bemis,  61 
Blackf.  (Ind.)  394;  Force  z\  Squier,  133  Wis.  656,  in  which  case  the  complaint 
Mo.  306,  in  which  case  the  court  dis-  was  anomalous,  the  allegations  being 
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Beclaration  TROVER  AND  CONVERSION.  or  Complaint. 

Legal  ConduioBt.  —  As  will  appear  more  particularly  hereinafter 
in  considering  the  requisites  of  the  particular  allegations,  the 
declaration  or  complaint  should  allege  facts  and  not  mere  legal 
conclusions.* 

Conclaslon  Contra  Btatntam.  —  Where  an  action  is  brought  under  a 
statute  to  recover  for  property  delivered  in  payment  of  losses 
under  a  gambling  contract,  a  declaration  in  the  usual  form  in 
trover  is  sufficient,  and  it  is  immaterial  that  the  declaration  is  not 
framed  under  the  statute  and  does  not  contain  the  words ' 'whereby 
an  action  hath  accrued  to  the  plaintiff  according  to  the  form  of 
this  act.'*  » 

SorpluMge.  —  As  in  other  actions,  the  declaration  or  complaint 
should  state  in  an  orderly  way  nothing  but  the  facts  which  consti- 
tute the  cause  of  action ;  but  it  is  well  settled  that  unnecessary  alle- 
gations will  not  vitiate  a  pleading  which  is  otherwise  sufficient  and 
that  they  may  be  treated  as  surplusage  and  disregarded.' 

(i)  cvron^tul  taking;  (2)  wrongful  pos-  313;    Vogel    v.    Badcock,   (Supm.    Ct. 

session;  (3)  wrongful  conversion.  Gen.  T.)  i  Abb.  Pr.  (N.  Y.)  176. 

Xotion  to  Xako  Xore  Definito  and  North  Carolina. — Penland  z^.  Leather- 
Certain. —  In  Schmidt  v.  Garfield  Nat.  wood,  loi  N.  Car.  509,  9  Am.  St. 
Bank,  64  Hun  (N.  Y.)  298.  the  com-  Rep.  38. 

plaint     alleged     that    (he    defendant,  South  Carolina,  —  Nance  z/.  Georgia, 

"without  the  authority  of  the  plaintifiF/  etc.,  R.  Co.,  35  S.  Car.  307;  Bryson  v. 

obtained   possession   of   the    properly  Georgia,  etc.,  R.  Co.,  35  S.  Car.  608. 

described,  and  it  was  held  that  the  com-  Tennessee,  —  Hawkins  v,   Pearce,  ii 

plaint  was  sufficient  as  against  objec-  Humph.  (Tenn.)  44. 

lions  to  evidence;  that  if  this  statement  Wisconsin.  —  Swift  v.  James,  50  Wis. 

as  to  the  manner  in  which  the  defendant  540. 

obtained  the  property  was  regarded  by  See  also  article  Surplusage,  Irrelr- 

the   defendant  as  indefinite  and   un-  vant  or  Redundant  Maiter,  ante^  p. 

certain  because  it  did  not  sufficiently  223. 

apprise  the  defendant  as  to  what  vias  Avermentfl  as  to  Trespaaa  Qoare  Clan- 
meant  by  the  expression  "  without  the  ram. —  Where  in  trover  for  logs  wrong- 
authority  of  the  plaintiff,*'  he  should  fully  cut  on  the  lands  of  the  plaintiff 
have  moved  to  make  the  complaint  the  complaint  contains  some  of  the 
more  definite  and  certain.  allegations' strictly  applicable  to  an  ac- 

1.  Williams  v.  Raper,  67  Mich.  427;  tion  of  trespass  quare  clausum^  such 
Hill  V,  Campbell  Commission  Co.,  54  averments  as  to  the  original  trespass 
Neb.  59.  See  also  Saratoga  Gas.  etc.,  upon  the  plaintiff's  lands  may,  it  would 
Co.  V.  Hazard,  55  Hun  (N.  Y.)  251.  seem,  be  regarded  as  surplusage. 
See  further  article  Legal  Conclusions,  Swift  v,  James.  50  Wis.  540. 

vol.  12,  p.  1020.  ITnnooeMary  Averment  of  Legal  Conoln- 

2.  Pearce  v,  Foote,  113  111.  228.  lion.  —  Where   the   complaint  alleges 
8.  Alabama,  —  May  v,  O'Neal,  (Ala.     facts  showing  that  the  plaintiff  was  en* 

1900)  28  So.  Rep.  12.  titled  to  the  possession  of  the  property, 

California.  —  Hutchings  z^.  Castle  48  an  additional  averment,  **  whereupon 

Cal.    1(2;  Herron  v.  Hughes,  25   Cal.  the  plaintiff  became  entitled  to  the  pos* 

555;  Woodham  v,  Cline,  130  Cal.  497.  session    of"    the    property,    may    be 

Jifichi^an, — Williams   v.    Raper,  67  disregarded  as  surplusage.     Decker  t/. 

Mich.  427.  Mathews,  12  N.  Y.  313. 

Missouri,  —  Carson    v.    Smith,    133  Impertinent  Allegations  as  to  Conner- 

Mo.  606;  Redpath  v.  Lawrence,  42  Mo.  lion.  —  In  MoffatI  v.  Pratt.  (Supm.  Ct. 

App.  loi;  Johnson  ».  Wabash,  etc.,  R.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  48,  which 

Co.,  22  Mo.  App.  597.  was  an   action  for   the  conversion   of 

A^ew  York,  —  Boric  v.  Martin,  132  N.  certain    steel     engravings,    the    court 

y.  280;  Decker  v,  Mathews,  12  N.  Y.  ordered  to  be  struck  out  as  impertinent 
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DeeUrfttloB  TROVER  AND  CONVERSION,  or  OompUlnt. 

2.  General  SequiBiteB  under    Code  —  Theory   of  Deelaration    or 

Complaint  —  PUin  and  ConeUe  Avtrment  of  Facts.  —  In  a  civil  action  under 
the  code  in  which  relief  is  sought  for  conversion,  the  complaint 
must  comply  with  the  requirement  that  it  shall  contain  in  plain 
and  concise  language  a  statement  of  the  facts  constituting  the 
cause  of  action,  and  a  complaint  which  does  this  is  sufficient  even 
though  the  cause  of  action  stated  is  of  such  a  character  that  no 
name  can  be  found  for  it  in  the  books  of  common-law  pleading 
and  practice.*  The  court,  in  considering  the  sufficiency  of  a  com- 
phiint,  will  not  look  injo  the  nice  distinctions  between  trover  and 
trespass  and  detinue,  but  will  merely  inquire  whether  the  facts 
alleged  are  sufficient.* 

TechnicAllties  of  Oommon-lAW  Forms.  —  The  complaint  will  be  regarded 
as  objectionable  where  it  contains  too  many  of  the  fictions  to  be 
found  in  a  common-law  declaration  in  trover.' 

Eecognition  of  Common-law  Form  of  Aotion.  —  Nevertheless,  the  princi- 
ples of  the  common-law  action  of  trover  are  recognized,  and  the 
complaint  should  contain  all  the  material  allegations  which  are 
necessary  at  common  law.* 

Theory  of  PeolarftUon  or  Complaint.  —  Where  a  declaration  or  com- 
plaint is  not  drawn  in  accordance  with  the  common-law  forms  of 
pleading  it  is  frequently  difficult  to  determine  whether  a  cause 
of  action  is  stated  in  trover  or  in  assumpsit,  detinue,  replevin, 
or  trespass.  It  may  be  stated  as  a  general  rule  that  the  theory 
of  the  pleading  will  be  ascertained  by  taking  it  as  a  whole  and  not 
from  particular  words  or  phrases  which  may  be  contained  in  it, 
and  that  where  it  states  a  cause  of  action  for  the  conversion  of 
property  and  contains  a  prayer  for  damages  it  will  be  upheld  as 

an  alleg^ation  that  the  defendant  had  Bank  v.  Tiger  Tail  Mill,  etc.,  Co.,  iss 

causedsuchengra'/ingstobedistributed  Mo.  145;  Knipper  v.   Blumenthal,  107 

in  divers  counties  and  different  sections  Mo.  665. 

of  the  state  for  the  purpose  of  having        In  Texas  neither  the  action  of  trover 

them  stuck  up  in  pothouses,  barrooms,  nor  I  hat  of  detinue  is  known,  and  a  peti- 

groceries.   oyster    saloons,  and   public  tion  in  an  action  to  recover  damages  for 

libraries,  for  the   purpose  of  inducing  the  conversion  of    a    chattel**    in    its 

enlightened  freemen  to  elect  the  de-  structure  is  more  analogous  to  a  bill  in 

fendant  governor  of  the  state.  chancery  or  to  a  special  action  on  the 

1.  Bixel  V.  Bixel,  107  Ind.  534,  hold-  case  than  to  any  other  forms  known 
ing  that  **  the  plaintiff  must  recover  in  other  systems  of  jurisprudence. 
secundum  allegata  et  probata  or  not  at  **  Pridgin  v.  Strickland,  8  Tex.  427.  58 
all;"  Alter  v.  Slockham  Bank,  53  Neb.  Am.  Dec.  124. 

223,  wherein  it  was  said  that  **  the  liti-  4.  Stirling  v.  Garriiec,  18  Md.  468,  in 

gant  does  not  need  to  designate  his  ac-  which  case  the  declaration   was  held 

tion  one   for  conversion,  or  to  give  it  insufficient  to  support  a  verdict  for  the 

any  name;"  Berney  v.  Drexel,  33  Hun  plaintiff  because  it  was  impossible  to 

(N.  Y.)  34.  wherein  it  was  declared  that  determine  whether  it  stated  a  cause  of 

the  complaint  will  not  be  strictly  con-  action  in  trover  or  in  detinue,  and  be- 

strued  against  the   pleader;    Enos    r.  cause  as  a  declaration  in  either  trover 

Bemis.  61  Wis.  656.     See  also  Kyle  ».  or  detinue  it    was    bad.     See   also  to 

Caravello,  103  Ala.  150.  the  same  effect  Spencer  v.  Hewett,  ao 

2.  Tipton  V.  Burton,  58  Mo.  435.  Ga.  426;  Citizens'  Bank  v.  Tiger  Tail 

3.  Pridgin  v.  Strickland,  8  Tex.  427.  Mill,  etc.,  Co.,  152  Mo.  145;  Kissam  r. 
58  Am.  pec.  124,    Sec  also  Citizens'  Roberts,  6  Bosw.  (N.  Y.)  154. 
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DMlaration  TROVER  AND  CONVERSION.  or  OoapUiAt. 

Stating  a  cause  of  action  in  trover  although  it  may  contain  allega- 
tions which  are  appropriate  in  other  forms  of  action.^ 

1.  Wells  V.  Connable,  138  Mass.  513,  that  the  defendant  hired  certain  prop- 
wherein  it  was  held  that  an  allegation  erty  from  the  plaintiff  to  be  used  and' 
that  the  defendant  **  has  converted  said  employed  in  a  certain  capacity  in  a 
property  to  his  own  use  "  gave  char-  specified  place,  and  that  it  became  the 
acter  to  the  count  and  could  not  be  re-  defendant's  duty  to  employ  the  prup- 
jected  as  surplusage,  and  that  a  cause  erty  in  such  place  in  that  capacity,  and 
of  action  in  trover  was  stated.  See  not  otherwise  or  elsewhere,  and  that 
also  article  THKr)RY  OF  THE  Case,  anU^  the  defendant,  disregarding  his  duty, 
p.  649;  Grocers'  Nat.  Bank  v.  Clark,  employed  the  property  other  wise  and  in 
(Supin.  Ci.  Spec.  T.)  31  How.  Pr.  (N.  another  place,  and  that  by  means 
Y.)  1x5;  Hawkins  v.  Slate  L.  &  T.  Co.,  thereof  the  property  was  wholly  lost  tu 
79  Fed.  Rep.  50,  wherein  it  was  held  the  plaintiff,  alleges  a  conversion  of 
that  the  complaint  staled  a  cause  of  the  property,  and  is  not  a  declaraiion  in 
action  in  trover,  the  question  being  case.  Wilkinson  v.  Moseley,  30  Ala, 
what  statute   of   limitations  governed  562. 

the  case.  Trover  or  Claim  and  Delivery.  —  In 
Trover  or  Action  on  Contract.  —  InYar-  Howard  v.  Barton,  38  Minn.  116,  ihe 
dum  X'.  Wolf,  33  N.  v.  App.  Div.  247,  complaint  stated  a  cause  of  action  in 
which  was  an  action  by  the  plaintiff  trover,  but  it  was  in  form,  and  parlicu- 
against  a  factor  to  whom  the  plaintiff  larly  as  respects  the  prayer  for  relief, 
had  consigned  goods  for  sale,  it  being  a  complaint  in  an  action  of  claim  and 
insisted  by  the  defendant  that  the  plain-  delivery.  It  was  held  that  as  the  evi- 
tiff  had  sued  on  the  contract  of  consjgn-  dence  established  a  cause  of  action  in 
ment  rather  than  for  the  conversion  of  trover  it  was  proper  to  render  a  judg- 
the  goods,  and  that  therefore  the  plain*  ment  in  favor  of  the  plaintiff  as  in  an 
tiff  was  not  entitled  to  an  order  for  the  action  for  conversion,  notwithstanding 
arrest  of  the  defendant,  it  was  held  that  the  form  of  the  complaint  and  the 
the  complaint  staled  a  cause  of  action  prayer  for  relief.  Citing  Morish  v, 
in  tort,  since  the  cause  of  action  was  Mountain,  22  Minn.  564. 
characterized  by  the  plaintiff's  allega-  Trover  or  Detinue. —  In  Vogel  v.  Bad- 
tions  of  conversion,  which  evinced  the  cock,  (Supm.  Ct.  Gen.  T.)  i  Abb.  I'r. 
plaintiff's  election  to  sue  for  the  tort.  (N.  Y.)  176,  the  plaintiff  claimed  judg- 
See  also  Nations  v.  Hawkins,  11  Ala.  meni  "  for  the  recovery  of  said  prop- 
859,  wherein  the  declaration  was  con-  erty  and  damages  for  the  detention 
strued  as  stating  a  cajse  of  action  in  thereof,"  etc.,  and  it  was  held  that  the 
trover,  although  it  concluded  with  an  action  was  in  the  nature  of  detinue 
averment  that  the  defendants,  "  though  raiher  than  trover,  notwithstanding  a 
often  requested,  have  hitherto  wholly  preliminary  statement  in  the  complaint 
failed,  neglected,  and  refused,  and  doth  that  the  defendant  converted  the  prop- 
still  fail,  neglect,  and  refuse,  to  pay  the  erty  to  his  own  use.  which  statement 
said  sum  of  money  or  any  part  thereof  was  unnecessary,  but  did  not  es- 
to  the  said  plaintiff,  to  his  damage."  sentially  affect  the  complaint.  But  see 
See  further  Grocers' Nat.  Bank  2/.  Clark,  Seymour  v.  Van  Curen,  (Supm.  Ct. 
(Supm.  Ct.  Spec.  T.)3[  How.  Pr.  (N.  Y.)  Spec.  T.)  18  How.  Pr.  (N.  Y.)  94,  in 
115,  in  which  it  was  declared  that  a  which  case  the  plaintiff  demanded  a 
complaint  may  be  regarded  as  stating  judgment  for  money,  and  it  was  held 
a  causs  of  action  in  trover  noiwith*  that  the  action  was  one  to  recover  dam- 
standing  the  use  therein  of  the  words  ages,  and  not  for  the  recovery  of  the 
"  debt,"  **  demand,"  and  '*  indebted."  specific  properly. 

Likewise,  see  Thomas  Mfg.  Co.  f.  Trover  or  Beplevin.  —  Where  a  com- 
Symonds,  27  N.  Y.  App.  Div.  316,  in  plaint  contains  all  the  allegations  neces* 
which  case  it  was  held  that  the  com-  sary  to  stale  a  cause  of  action  in 
plaint  set  forth  a  cause  of  action  for  replevin  without  asking  a  return  of  the 
conversion,  and  therefore  that,  under  property  and  demanding  its  value,  a 
a  statute,  on  the  defendant  s  default  simple  averment  of  conversion  cannot 
application  for  judgment  was  neces-  change  it  into  another  action,  and  if  the 
sary.  plaintiff  fails  to  prove  either  a  wrong- 
Trover  or  Caee  —Action  Againit  Hirer  ful  taking  or  a  wrongful  detention,  or 
of  Property.  —  A  declaration    alleging  if  the  defendant  justifies  both  op  the 
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DeeUration              TROVER  AND  CONVERSION.           or  Complaint. 

3.  Plaintiff B  Property  and  Bight  to  Pouession  —  a.  Necessity 

TO  Allege.  —  It  may  be  stated  as  a  general  rule  that  in  an  action 
of  trover  the  declaration  or  complaint  must  allege  that  the  plain- 
tiff had  at  the  time  of  the  conversion  a  general  or  special  property 
in  the  goods  converted  and  the  possession  or  right  to  possession ; ' 

trial,  the  plainttfT  cannot  insist  that  the  California,  —  Daggett   v.   Gray,    no 

action  is  not  replevin,  but  trover,  and  Cal.  169. 

that   the   defendant    must   justify   the  Indiana,  —  Kehr  v.   Hall,    117    Ind. 

conversion  also;  nor  can  the  plaintiff  405:  Day  v.  Watts,  92  Ind.  442;  Swope 

insist  that  the  action  is-  trespass,  and  v,  Paul,  4  Ind.  App.  463. 

ihat  the  defendant  must  not  only  show  Kansas,  —  Kennett  v,  Peters,  54  Kan. 

a  lawful   taking  and  detention  of  the  119,  45  Am.  St.  Rep.  274. 

properly,  but  must  show  also  that  he  Missouri, --•Qxxxz^ti'St*  Bank  v.  Tiger 

did  not  unlawfully  convert  the  same  to  Tail  Mill,  etc.,  Co.,  T52  Mo.  145;  Little 

his  own  use.     Enos  v.  Bemis,  61  Wis.  Rock    Bank  v.    Fisher,    55    Mo.    App. 

656,  in   which  case  the  complaint  was  51. 

anomalous,    the      allegations      being  Montana,  —  Sawyc/ v.  Robertson,  ir 

(i)  wrongful  taking;  (2)  wrongful  pos-  Mont.  416. 

session;  (3)  unlawful  conversion.  Nebraska,  —  Cortelyou   v.    Hiatt,    36 

Trov«r  or  Tretpais.  —  Where  the  un-  Neb.  584,  in  which  case  it  was  held  that 

lawful    conversion    seems    to    be   the  the  averments  were  sufficient, 

gravamen  of  the  complaint  it  will  be  New  Hampshire,  —  Edgcrly  v.  Emer- 

regarded  as  slating  a  cause  of  action  in  son,  23  N.  H.  555,  55  Am.  Dec.  207. 

trover  although   it  combines  some  of  New  York. — Stall  v.   Wilbu.,  77  N. 

the   elements  of  the  common-law  ac-  Y.  158;  Decker  v.   Mathews,  12  N.  Y. 

tion  of  trespass.     Craumer  v,   McEn-  313;  Yardum  v.   Wolf,  33  N.  Y.  App. 

derfer,    2    Ind.    App.    569;     Reed    v,  Div.  247;  Kerner  v.  Boardman,  (C.  PI. 

McRJll,   41    Neb.  206,  wherein  it  was  Gen.  T.^  14  N.  Y.  Supp.  787;  Wright  v. 

held  that  the  complaint  stated  a  cause  Field,  (N.   Y.   Super.  Ct.   Spec.  T.)  64 

of    action    in    trover    for    grass    and  How.  Pr.  (N.  Y.)  117;  Sheldon  v.  Hoy, 

hay   that    had    been    cut   down    from  (Supm.  Ct.  Gen.   T.)  ir    How.  Pr.  (N. 

certain   land,  and    not  a  cause  of  ac-  Y.)  11 ;  Berney  v.  Drexel,  33  Hun  (N. 

tion    in  trespass  quare  clausum  fre^it;  Y.)  34. 

Swift  If,  lames,  50  Wis.  540.  wherein  it  North  Dakota.  —  Omlie  v.   Farmers' 

was  held  that  the  complaint  stated  a  State  Bank,  8  N.  Dak.  570. 

cause  of  action  in  trover  for  logs  which  Oregon,  —  Johnson  v,  Oregon  Steam 

had  been  wrongfully  cut  from  lands  of  Nav.  Co.,  8  Oregon  35. 

the  plaintiff.     See  also  Glenn  v,  Garri-  Pennsylvania, —  See  Good  r.  Harnish, 

son,  17  N.  J.  L.  I,  holding  that  where  13  S.  &  R.  (Pa.)  99. 

the  plaintiff  alleges  a  taking  possession  South  Dakota,  —  Irving  v.  Hubbard, 

of  his  property,  and  demand,  refusal,  12  S.  Dak.  67. 

and  conversion,  the  action  is  in  trover  Texas,  —  Beckham  v.  Burney,  (Tex. 

and  not  in  trespass.  Civ.  App.  1897)  42  S.  W.  Rep.  1041.  in 

In  Kissam  v.   Roberts,  6   Bosw.  (N.  which  case  the  court  was  considering 

Y.)  154,  the  complaint  averred  that  the  the  sufficiency  of  a  cross-bill  or  plea  in 

defendant  forcibly  and  wrongfully  took  reconvention. 

from  the  possession  of  the  plaintiff  and  Insafficient  Averment  of    Facts. —  In 

carried  away  the  goods,  etc.,  and  de-  Wright  i*.  Field,  (N.  Y.  Super.  Ct.  Spec, 

manded   damages.     It  was   held  that  T.)  64  How.  Pr.  (N.  Y.)  117,  which  was 

it  stated  a  cause  of  action  in  trespass  an  action  for  the  conversion  of  certifi- 

de  bonis  aspor talis  AnA  not  in  trover,  and  cates  of  stock,  it  was  alleged  that  the 

it   was  accordingly  declared   that  the  plaintiff  had  the  certificates  of  stock  in 

plaintiff's  right   to  sue  was  wholly  in-  his  possession  and  had  deposited  them 

dependent  of  the  question  of  property  with  the  defendant  for  safe  keeping, 

in  himself,  and  that  neither  an  allega-  and  it  was  held  that  these  averments 

tion   nor  proof  of   such   properly  was  were  insufficient,  because  they  did  not 

requisite  to  sustain  the  action.  necessarily    show    that    the    title   was 

1.  Alabama.  —  Weil  v.  Ponder,  (Ala.  in  the  plaintiff  or  that  he  was  in  truth 

1900)  28  So.  Rep.  656;  Scarbro'jgh  v.  the  owner  or  had  property,  general  or 

Rowan,  (Ala.  1900)  27  So.  Rep.  919.  specific,  in  the  certificates  of  stock. 
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and  an  allegation  that  the  property  was  wrongfully  and  forcibly 
taken  from  the  plaintiff  will  not  be  construed  as  amounting  to  an 
averment  that  the  property  belonged  to  him.* 

Joinder  of  Counts  Alleging  Ooneral  and  Special  Property  in  Plaintiif.  —  Where 
one  is  in  possession  of  goods  in  which  he  has  a  special  property, 
e,  g.,  as  executor  or  administrator,  and  a  wrong  has  been  done  to 
such  possession  by  the  conversion  of  the  property,  he  may  charge 
that  he  was  in  possession  of  the  property  either  in  his  own  right 
or  in  his  right  as  executor  or  administrator,  the  one  being  a  gen- 
eral and  the  other  a  special  right ;  and  for  safety  he  may  charge  it 
both  ways  without  being  guilty  of  a  misjoinder.* 

b.  Requisites  and  Sufficiency  of  Allegations  —  Deflnite- 

ness  and  Certainty.  —  The  plaintiff's  ownership  and  right  to  posses- 
sion should  be  alleged  with  definiteness  and  certainty.' 

An  ArgumenUtiye  AUegation  of  Ownership,  although  informal  and 
inartistic,  is«  it  would  seem,  substantially  sufficient.'^ 

Necessity  to  Allege  Particulars  as  to  PlaintiiPs  Ownership  and  Bight  to  Posses- 
sion. —  A  declaration  or  complaint  in  trover  does  not  undertake 
to  notify  the  defendant  of  the  precise  nature  of  the  plaintiff's 
title  or  what  are  the  evidences  of  it.  Those  are  matters  of  evi- 
dence merely.  It  is  sufficient  to  allege  merely  that  at  the  time 
of  the  conversion  the  plaintiff  was  the  owner  and  entitled  to  the 
immediate  possession  of  the  goods.*     Such  an  averment  is  an 

1.  Day  V.  Watts,  92  lad.  442.  carried  away  cerlain  property,  without 

8.  Lashlee  v.  Wily,  8  Humph.  (Tenn.)  alleging  that  it  was  the  property  of  the 

659,  in  which  case  tlie  court  said:  *'  In  plaintiff,  and  the  latter  part  of  the  com- 

the  first  count  he  may  charge  that  he  plaint  contained   an   allegation   *'that 

was  in   possession  in  his   own   right,  said  plaintiff  has  been  at  great  trouble 

and  in  the  second,  that  he  was  in  pos-  and  expense  in  tracing  and  searching 

session  in  his  right  as  bailee  of  the  true  for  his  said  property."     It   was   held 

owner,  and  it  would  be  no  misjoinder;  that  the  complaint  contained  no  suffi- 

for,  as  has  been  observed,  the   wrong  cient  allegation  thai  the  property  was 

done  is  to  the  possession,  and  not  to  the  plaintiff's. 

the  title;  and  the  action  brought  is  not  SufAclency  After  Verdict.  —  In  Good  v, 

upon   two  distinct  separate  demands,  Harnish,   13  S.  &  R.  (Pa.)  99,  it  was 

the  one  in  plaintiff's  own  right,  and  the  alleged  that  the  plaintiff  was  lawfully 

other  in  autre  droit;  for  though  in  the  possessed  of  certain  rye,  and  it  came 

second  count  he  claims  the  property  as  to  the  hands  of  the  defendant,  and  that 

bailee,  yet  it  is  not  an  action  in  right  the  defendant,  *'  well  knowing  the  said 

of  the  bailor,  but  in  right  of  the  bailee."  rye  to  be  the  property  of  the  plaintiff, 

8.  Sawyer    v.    Robertson,  11    Mont,  converted  it  to  his  own  use."     It  was 

416.     See    also    articles   Definiteness  held    after    verdict    that    this   was   a 

AM)  Certainty  in  Pleadings,  vol.  6,  sufficient  averment  of  property  in  the 

p.  246;  Title,  Ownership,  and  Posses-  plaintiff. 

sign,  ante^  p.  7x0.  fi.  Colorado,  —  Updegraff    v.    Lesem, 

4.  Swift  V.  James,  50  Wis.  540,  hold-  (Colo.  App.  1900)  62  Pac.  Rep.  342. 

ing  I  hat  in  an  action  for  the  conversion  Massachusetts,  —  Duggan  v.  Wright, 

of  lumber  an  allegation  that  the  lumber  157  Mass.  228. 

consisted  of  logs  cut  from  the  plain-  Michigan,  —  Warren    v.    Dwyer,   gi 

tiff's  land  was  sufficient.  Mich.  414;  Williams  v,  Raper,  67  Mich. 

Insufficient  Allegation  of  Property  in  427;  Harvey   v,    Mc Adams,   32   Mien. 

Plaintiff.  —  In  Johnson  v.  Oregon  Steam  472. 

Nav.  Co.,  8  Oregon  35,  the  complaint  Minnesota,  —  Anoka  First  Nat.  Bank 

alleged  that  the  defendant  wrongfully  v.  St.  Croix  Boom  Corp.,  41  Minn.  141; 
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affirmation  of  a  fact,  and  is  not  open  to  the  objection  that  it  is  a 

Jones  V,   Rahilly,  i6  Minn.  320.     See        Evidenoe    Adminible    imdsr    OmmtaI 
also  Johhson  v.  Oswald,  38  Minn.  550,    Ayenaent  of  Property.  —  '*  The  alle^a- 


8  Am.  St.  Rep.  698. 

Missouri.  —  Llltle  Rock  Bank  v, 
Fisher,  55  Mo.  App.  51. 

Montana,  —  Reynolds  v.  Fitzpatrick, 
2j  Mont.  52;  Babcock  v.  Caldwell,  22 
Mont.  460. 

Nebraska,  —  Reed  V.  McRill.  41  Neb. 
206;  Kavanaugh  v.  Oberfelder,  37 
Neb.  647. 

New  K^r>fr.— Stall  v.  Wilbur.  77  N. 
Y.  158;  Malcolm  v.  O'Reilly,  46  N.  Y. 
Super.  Ci.  222,  affirmed  89  N.  Y.  156; 
Davis  V,  Hoppock,  6  Duer  (N.  Y.)  254; 
Heine  v,  Anderson,  2  Duer  (N.  Y.) 
318;  Moffalt  V.  Pratt,  (Supm.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)48. 

North  Carolina. — Penland  v.  Leather- 
wood,  101  N.  Car.  509, 9  Am.  St.  Rep.  38. 

South  Carolina.  —  Irving  v.  Hubbard, 
12  S.  Dak.  67. 

Contra.  —  In  Kansas  it  has  been  held 


tion  that  the  property  converted  was 
the  property  of  the  plaintiff  is  not  an 
averment  that  the  plaintiff  was  the  ab* 
aolute  owner,  but  makes  admissible 
any  evidence  showing  that  the  piainiiff 
stood  in  such  a  relation  to  the  property 
that  she  has  a  right  to  maintain  the  ac* 
tion."  Duggan  v,  Wright,  157  Mass. 
228. 

Averment  as  to  Frocest  imdor  Wliieh 
Plalntiif  Made  Levy. —  In  an  action  by 
a  sheriff  fur  the  conversion  of  property 
upon  which  he  has  levied  an  execu- 
tion, a  declaration  in  the  usual  form  in 
trover  is  sufficient,  and  he  need  not 
allege  that  the  declaration  under  which 
he  levied  the  property  was  in  full  force 
and  effect  at  the  lime  when  he  made  the 
demand  upon  the  defendant.  Butk  v, 
Webb,  32  Mich.  173  See  also  Penland 
V.  Leatherwood,  loi  N.  Car.  509,9  Am. 


that  the  petition  ought  to  advise  the  St.  Rep.  38,  holding  that  in  an  action 

defendant  of  the  nature  of  the  plain-  by  a  constable  for  the  conversion   of 

tiff's  claim  to  the  property,  to  the  end  property  upon  which  he  has  levied  an 

that  he  may  intelligently  defend.    Ken-  aiiachmeni  and  an  execution,  a  general 

nett  V.  Peters,  54  Kan.  119,  45  Am.  St.  averment  that  the  plaintiff  was  in  pos- 

Rep.  274.     See  also  Wiight  v.  Field,  session  and  had  the  right  of  possession 

(N.  Y.  Super.  Ct.  Spec.  T.)  64  How.  Pr.  is    sufficient    without    mentioning    or 

(N.  Y.)  117,  holding  that  the  plaintiff's  making  any  allegations  as  to  having 

interest,  whether  absolute  or  special,  made  the  levies. 


should  appear  by  the  complaint 

Arerments  Held  Bnffieient.  —  In  Bab- 
cock V.  Caldwell,  22  Moot.  460,  it  was 
held  sufficient  to  allege,  among  other 
things,  that  **  on  the  24th  day  of  Sep- 
tember, 1895,  the  plaintiff  was  the 
owner  and  in  possession  of  '*  the  prop- 
erty, and  that  on  such  day  the  defend- 


Ayerments  as  to  Lease  under  Which 
Plaintiff  Has  Placed  Chattels  on  Land.  — 
Where  the  plaintiff  avers  that  he  had 
taken  from  the  defendant  a  written 
lease  for  certain  land,  and  that  pursu- 
ant to  such  lease  he  had  placed  certain 
chattels  on  said  land,  with  the  privilege 
of   removing  such   chattels,  and   that 


ant  took  possession  of  the  property  thereafter  the  defendant  converted  such 
and  converted  it  to  his  own  use.  chattel?,  the  action  is  not  based  upon 
Action  by  Part  Owner. —  It  is  well  the  lease  and  is  not  for  the  violation 
settled  that  where  one  of  several  part  by  the  defendant  of  any  of  its  cove- 
owners  of  a  thing,  whether  they  be  nants,  and  therefore  such  statements 
joint  tenants  or  tenants  in  common,  concerning  the  lease  are  unnecessary 
does  an  act  which  amounts  to  a  con-  and  the  complaint  is  not  bad  for  failure 
version,  the  other  may  maintain  trover:  to  allege  the  due  execution  of  the  lease 
and  as  in  such  an  aciion  the  plaintiff  or  to  set  forth  a  copy  of  it,  the  allegations 
can  recover  only  the  value  of  his  share  concerning  the  lease  amounting  only 
of  the  property,  it  is  proper  for  him  to  matter  of  inducement.  Updegraff 
to  assert  in  his  declaration  a  claim  to  v.  Lesem,  (Colo.  App.  1900)  62  Pac. 
so  much  only  of  the  property  as  he  has  Rep.  342. 

the  right  to  recover.     Bell  v.  Layman,  Averment  of  Ownership  of  Liuid  from 

I  T.  B.  Mon.  (Ky.)  39,   15  Am.    Dec.  Which  Logs  WereOut,  —  In  Johnson  i: 

83,  which    was   trover   for    two-thirds  Ashland    Lumber   Co.,   45    Wis.    119, 

of    an    auger        See    also    Stall     v,  which    was   trover  for  logs,  the  com- 

Wilb'jr,    77    N.   Y.    158.      See   further  plaint  alleged  that  the  plaintiffs  were 

article  Joint  Tenants    and   Tenants  the  owners  of  certain  land  from  which 

IN  Common,  vol.  11,  p.  757.  the  logs  had  been  cut,  and  that  on  A 
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Ownenhip  and  Bight  to  PoiMMlon  M  of  What  Time.  —  A  declaration  or 
complaint  which  alleges  the  plaintiff's  ownership  and  right  to  pos- 
session in  the  present  tense,  i*  ^.,  as  of  the  time  of  the  filing  of 
the  pleading)  is  bad.  It  must  allege  that  the  plaintiff  owned 
the  property  and  was  entitled  to  its  possession  at  the  time  of  the 
conversion.*  It  is  not  necessary  to  allege  that  the  plaintiff  was 
the  owner  and  entitled  to  possession  at  the  commencement  of 
the  action.' 

Insui&cient  Avorment  of  Faces  as  to  Ownership  and  Eight  to  Possession.  —  The 
books  arc  full  of  cases  in  which  declarations  and  complaints  have 
been  held  itisuflicient  because  the  plaintiff,  instead  of  alleging 
merely  that  he  owned  and  was  entitled  to  the  possession  of  the 
property,  attempted  ineffectually  to  state  facts  showing  his  owner- 
ship and  right  to  possession.  The  rule  is  that  the  plaintiff  may» 
if  he  chooses,  without  undue  prolixity  allege  the  facts  showing 

certain  date  the  plaintiffs  were  entitled  the  testator  had  his  domicll,  the   title 

to  the  immediate  possession  of  such  to  all  the  personal  properly  of  which 

logs,  *'  their  property,  of  the  value  of,"  said  testator  was  possessed  at  the  lime 

etc      It  was  held  on  a  motion  to  dis-  of     his    decease    vested    Immediately 

miss  m-ide  at  the  trial  that  this  was  a  thereafter  in  the  plaintiffs,  other  than 

sufficient  averment  that  the  plaintiffs  the    widow,    •    ♦     *     the    residuary 

owned  the  lo^s  as  well  as  the  land.  legatees  named  in  said  will,  their  tide 

Where  the  PlaintifT  Claims  Title  nnder  being  subject,   however,    to  the  pav- 

a  Mortgage  fj^iven  to  secure  the  payment  ment  of  the  particular  legacies  by  said 

of  a  note,  the  complaint  need  not  set  will  bequeathed  and  of  the  annuities 

out   the   note   and  mortgage,  because  therein  given.*'     It  was  held  that  this 

they   are  not  the    foundation  of    the  averment  of  title  in  the  plaintiffs  under 

pi lintiff's  cause  of  action,  bui  the  real  and   by  virtue  of  the  laws  of  France 

foandation  of  the   plaintiff's  claim  is  was  not  an  allegation  of  a  legal  con- 

ihe  tort  or  wrong  of  the  defendant  in  elusion,  but  was  an  averment  of  a  fact 

converting  the  goods  and  in   destroy,  under   which    the    plaintiffs    were    at 

injf   the   plaintiff's    security.     Stewart  liberty  to  prove  the  laws  of  France  for 

V.  Lon^,  i6  Ind.  App.  164.  the  purpose  of   establishing   the   fact 

An  s^Iegation  that  a  named  person  that  the  title  to  the  personal  properly 

executed  and  delivered  to  the  plaintiff  vested   in   the    plaintiffs    immediately 

a  chattel  mortgage  whereby  he  mort-  upon  the  decease  of  the  iestator. 

gaged  to  the  plaintiff  the  personal  prop-  2.  Sawyer  v.    Robertson,    11    Mont, 

eriy  in   question   to  secure  a  debt   is  416,  in  which  case  the  complaint  alleged 

sufficient   without  any  general  allega-  that  plaintiff  on  the  8th  day  of   Nlay 

tion  of  the  plaintiff's  ov'nership  and  **  was,  and  is  now,"  the  owner  of  the 

without  any  allegation  ttiat  the  mort-  property,  and  that  "  on  or  about  the 

gigor  owned   the   property   or   had  a  iwelfthdayof  May "  the  defendant  took 

mortgageable  interest  in   it.      Bruns-  and  converted  such  property.     It  was 

wick-Balke-Collender  Co.  v,  Brackett,  held  that  this  was  not  a  sufficient  avei- 

37  Minn.  58.  ment  that  the  plaintiff  owned  ihe  prop- 

1.  Davis  V.  Hoppock.  6  Duer  (N.  Y.)  erty   on   the    12th   of   May.     See   also 

25  \      And  see  generally  the  cases  cited  Kennett  r.  Peters,  54  Kan.  itQ.  45  Am. 

in  the  next  preceding  note.  St.  Rep.  274;  Smith  v.  Force,  31  Minn. 

Averment  of  Title  under  Laws  of  foreign  119;  Citizens'  Bank  v.  Tiger  Tail  Mill, 

Country.  ~  In    Berney    v.    Drexel,    33  etc  ,  Co.,  152  Mo.  145;  Irving  v.  Hub- 

lluti  (N.  Y.)  34,  the  complaint,  after  bard.  12  S.  Dak.  67,  in  which  case  ihe 

alkging   the  death    of    a    testator  in  pleading  was  held  sufficient. 

Frnnce  and  that  the  plaintiffs  were  his  3.  Babcock    v.   Caldwell,   22    Mont, 

widow  and  his  sole  surviving  nephews  460,  in  which  case  the  court  said:  **  In 

and  nieces,  averred  that  "  under  and  an  action  to  recover  the  possession  of 

by  virtue  of  the  laws  of  France,  where  chattels  the  rule  is  different." 
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his  ownership  and  right  to  possession,  even  without  any  express 
averment  of  property  in  him ;  *  but  where  the  facts  alleged  sho\iir 
that  the  plaintiff  did  not  have  such  property  and  right  to  posses- 
sion in  the  goods  as  entitle  him  to  maintain  the  action,  the 
pleading  is  bad  and  will  not  be  aided  by  any  averments  of  legal 
conclusions  which  are  not  warranted  by  the  facts  alleged.* 


1.  Decker  v.  Mathews,  12  N.  Y.  313. 
Title  of   Mortgagor   Before    GoDditioa 

Broken.  —In  Stossel  v.  Van  DeVanter, 
16  Wash.  9,  the  plainliflfs  alleged  that 
they  were  partners  and  that  they  had 
executed  and  deIi^rered  a  chattel  mort- 
gage on  certain  property  belonging  10 
the  firm,  and  it  was  held  that  under 
such  allegation  the  title  to  the  property 
was  in  the  plaintifis,  and  (hat  they  were 
eniitled  to  maintain  an  action  for  the 
wrongful  levy  of  an  execution  upon  the 
properly. 

Either  Oeneral  or  Bpeeial  Property  Kay 
Be  Pat  in  Issae.  —  "In  trover,  the  parties 
may  mutually  try  their  general  title  to 
the  ownership  or  possession  of  the  prop- 
erly, or  their  title  to  the  special  ownei- 
ship  or  possession."  Bell  v,  Shrieve, 
14  111,  462. 

Ayerment  that  Contract  of  Hiring  Hai 
Ended.  —  In  Gleason  v.  Morrison, 
(Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.) 
320,  it  was  alleged  in  the  complaint 
that  "  before  and  until  the  times  here- 
inafter mentioned,  and  at  such  times, 
this  plaintiff  was  entitled  to  the  im- 
mediate possession  of  a  certain  steam 
pump,  his  property  theretofore  by  him 
let  for  hire  to  the  defendants."  Then 
followed  an  allegation  of  demand  and 
refusal  by  the  defendants.  It  was  ob- 
jected that  the  complaint  failed  to 
allege  that  the  hiring  had  ended,  but  it 
was  held  that  the  complaint  was  suffi- 
cient and  that  the  allegation  that  the 
plaintiff  was  entitled  to  immediate  pos- 
session at  the  time  of  his  demand  was 
a  sufficient  averment  that  the  contract 
of  hiring  had  ended.  Distinguishing 
Levis  w.  Burke,  51  Hun  (N.  Y.)  71,  in 
which  case  the  complaint  contained  no 
averment  from  which  it  could  be  in- 
ferred that  the  hiring  had  ceased. 

2.  Scarbrough  v.  Rowan,  (Ala.  1700) 
27  So.  Rep.  Qig;  Anoka  First  Nat.  Bank 
V.  St.  Croix  Boom  Corp.,  41  Minn.  141; 
Parker  v.  Rodes,  79  Mo.  88;  Little  Rock 
Bank  v.  Fisher,  55  Mo.  App.  51;  Hous* 
ton,  etc..  R.  Co.  v.  Garrison, (Tex.  Civ. 
App.  1896'  37  S.  W.  Rep.  971.  See  also 
Dow  V,  King,  52  Ark.  282,  40  Am.  & 
Eng.  R.  Cas.  233;  Sevier  v,  Holliday, 
Hempst.  (U.  S.)  160. 

10< 


Allegatione  Xerely  ImmateriaL  — 
Where  the  plaintiff  alleges  that  at  the 
time  of  the  conversion  he  was  the  owner 
of  the  property  and  lawfully  in  posses- 
sion thereof,  it  is  immaterial  that  alle- 
gations in  which  he  attempts  to  set 
forth  in  detail  how  he  acquired  the 
title  and  possession  are  faulty.  Such 
allegations,  if  they  do  not  negative  the 
plaintiff's  right  of  recovery,  do  not 
vitiate  the  general  averment  of  title 
and  possession.  Malcom  v.  O'Reilly, 
89  N.  Y.  156.  affirming  46  N.  Y.  Super. 
Ct.  222. 

Admission  by  Plaintiff  of  Title  in  Defend- 
ant. —  Where  the  plaintiff  alleges  thai 
the  property  was  sold  to  the  defendant 
with  the  consent  of  the  plaintiff  prior 
to  the  time  of  the  alleged  conversion, 
the  complaint  is  not  sufficient  on  the 
theory  that  it  states  a  cause  of  action 
for  conversion.  Houston,  etc.,  R.  Co. 
V.  Garrison,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  971. 

In  an  Action  by  a  Beoeiver  for  the  con- 
version  of  property  he  need  only  allege 
facts  showing  that  he  became  the 
owner  of  the  property  or  entitled  to 
its  possession  by  virtue  of  his  ap- 
pointment as  receiver.  Daggett  v. 
Gray,  no  Cal,  169,  revnsing  (Cb\.  1895) 
40  Pac.  Rep.  959.  See  also  Kehr  v. 
Hall,  117  Ind.  405,  in  which  case  the 
court  cited  Easter  t/.  Fleming,  78  Ind. 
116,  and  Picquet  v.  M'Kay,  2  Blackf. 
(Ind.)  468. 

In  an  Action  by  a  Xortgagee  of  Chattels, 
if  the  plaintiff  alleges  a  foreclosure  of 
the  mortgage  and  the  rendition  of  a 
deficiency  judgment,  he  roust  allef^e 
facts  showing  that  there  was  something 
due  and  owing  to  him  under  such 
deficiency  judgment.  Vogel  v.  Walker, 
3  Utah  227,  citing  Frisch  v.  Caler,  21 
Cal.  71.  and  Hershfield  v.  Aiken.  3 
Mont.  442. 

In  Hill  t/.  Campbell  Commission  Co., 
54  Neb.  59,  the  plaintiff  alleged  the 
execution  of  a  chattel  mortgage  upon 
the  property  to  himself,  that  he  had  a 
lien  on  the  property,  and  that  the  de- 
fendant had  personal  knowledge 
thereof.  He  did  not  allege  the  con- 
ditions contained  in  the  mortgage,  nor 
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j)e<»Ur»Uoii           TROVER  AND  CONVERSION.         or  CompWiit. 

AveniMiits  Showing  Lien  Saperior  to  Plaintiffs  Bight  to  Poiseiiion.  —  A 
count  in  trover  is  bad  where  the  facts  alleged  show  that  the  plain- 
tiff had  no  right  to  possession  of  the  goods  because  of  the  defend- 
ant's lien  upon  them.* 

Snffleioney  of  Allegation  of  (hrnership  Without  Alleging  Poaaeeslon  or  Bight  to 
Pouession.  —  In  numerous  cases  it  has  been  held  that  the  plaintiff 

need  not  allege  in  terms  that  at  the  time  of  the  conversion  he 
had  a  right  to  the  possession,  and  that  an  allegation  of  ownership 
without  more  is  sufBcient,  because  the  title  to  property  presump- 
tively draws  to  it  the  right  of  possession.*. 

that  any  condition  had  been   broken,  alleged  trespass  was  committed  during 

nor  that  any  portion  of  the  mortgage  the  term   when  the  lessee  was  in  the 

debt   was   due.     It  was  held  ;hat  the  actual  possession,  and  was  entitled  lo 

complaint  was  insufficient,  because  the  the  exclusive  possession  as  against  the 

averment  that  the  plaintifiF  had  a  lien  plaintiff,  his  lessor, 

on  the  property  was  a  mere  conclusion  Ayerment  that  PlaintifTa Special  Interest 

of  law.     Said  the  court:  **  No  fact  is  Is    Saperior    to    Defendant's    Bighta.  — 

Slated  showing  thai  plaintiff  had  the  Where  the  plaintiff  alleges  that  at  the 

right  of  possession  of  the  property  in  time  of  the  conversion  he  had  a  special 

dispute:       The    petition   should    have  interest  in  the  propery  and  was  entitled 

pleided   the  facts  constituting  special  to  the  possession  thereof,  he  must  allege 

ownership  and  plaintiff's  right  to  pos-  that  such  special  interest  was  superior 

session  at  the  commencement  of   the  to  the  rights  of  the  defendant.     Butts 

action."      Citing  Hudelson   v,   Tobias  v,  Kingman,  (Neb.  1900)  82  N.  W.  Rep. 

First  Nat.  Bank,  51  Neb.  557,  and  Ray-  854,  in  which  case  it  was  held  that  the 

mond  V,  Miller,  50  Neb.  506.  petition  was  sufficient. 

Action  by  Xortgagee  Against  Junior  1.  Edgerly  v.  Emerson,  23  N.  H.  555, 
Xortgagee.  —  In  Binnian  ?/.  Baker,  6  55  Am.  Dec.  207. 
Wash.  50,  it  appeared  that  the  owner  of  Insufficient  Averment  as  to  PlaintifTs 
certain  chattels  executed  two  successive  Lien. —  Where  the  plaintiff,  instead  of 
m  Ktgages  thereon,  and  that  the  mort-  alleging  that  at  the  time  of  the  con- 
gagee  under  the  second  mortgage,  in  version  he  owned  the  property,  or  was 
accordance  with  the  terms  of  his  mort-  entitled  to  its  possession,  attempts  to 
gage,  sold  the  chattels  and  bought  them  allege  facts  showing  that  he  had  a  lien 
in.  Thereupon  the  mortgagee  under  the  upon  the  property  under  a  statute, 
prior  mortgage  brought  an  action  of  the  complaint  is  insufficient  unless  it 
trover.  The  complaint  did  not  allege  alleges  all  the  facts  that  are  necessary 
actual  possession  by  the  plaintiff  at  the  to  bring  the  plaintiff  within  the  statute, 
time  of  the  alleged  conversion  nor  the  Parker  r.  Lisbon  First  Nat.  Bank,  3  N. 
plaintiff's  right  to  possession,  nor  any  Dak.  87,  in  which  case  the  plaintiff  re- 
demand  for  possession,  but  merely  the  lied  upon  a  statute  which  gave  a  lien 
wrongful  taking  of  the  property  by  the  for  threshing  to  a  person  **  owning 
defendant,  and  that  he  wrongfully  sold  and  operating  a  threshing  machine.' 
the  same.  It  was  held  that  the  com-  The  plaintiff  alleged  that  he  **  was  at 
pi  lint  was  insufficient,  the  decision  all  times  hereinafter  mentioned  doing 
beiiig  based  upon  the  theory  that  a  business  of  running  and  operating  a 
chittel  mortgage  under  the  statute  threshing  machine.*'  It  was  held  thit 
does  not  convey  to  the  mortgagee  any  as  there  was  no  allegation  that  the 
title  to  the  property  or  any  right  plaintiff  owned  the  machine,  his  com- 
thcreon  other  than  a  right  to  foreclose,  plaint  was  insufficient.     See  also  article 

Avermenta  Showing  Right  of  Possession  Liens,  vol.  13,  p.  122. 

in  Lessee  —  Aetion  by  Lessor.  —  I n  Tris-  2.  Baals   v,  Stewart,   109   Ind.   371; 

cony  V.  Orr,  49  Cal.  612.  the  complaint  Warnick  v.   Baker,  42  Mo.  App.  43g: 

alleged  a  lease  of  certain  sheep  which  Kerner  v.  Boardman,  (C.  PI.  Gen.  T.) 

constituted   a    bailment   for  hire;  and  14  N.  Y.  Supp.  787,  affirmed  133  N.  Y. 

during  the  term  of  the  lease  the  lessee  539;  Berney  v.  Drexel,  33  Hun  (N.  Y.) 

was  entitled  to  the  exclusive  posses-  34;  Dodds  v.  Johnson,  3  Thomp.  &  C. 

sion.     It  was  held  that  the  complaint  (N.  Y.)  215. 

was  defective  in  substance,  because  the  Averment  Snflleient  in  Substance.  —  An 
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BMUratiOn  TROVER  AND  CONVERSION,  or  complaint. 

Saffloieboy  of  Avormont  of  PooiomIoh  Without  Ayerring  Owaonhip.  —  It  has 
beea  repeatedly  held  that  where  property  is  taken  from  the  pos- 
session of  a  person  by  a  wrongdoer  the  party  can  maintain  an 
action  for  the  wrong  though  he  is  not  the  owner  of  the  property, 
and  therefore  an  allegation  in  the  complaint  that  the  plaintiff 
was,  as  against  the  defendant,  in  the  rightful  possession  of  the 
property  is  sufficient  without  any  averment  that  the  plaintiff 
owned  or  had  the  title  to  the  property.* 

4.  Desoription  of  Property  —  a.  Necessity  to  Allege.  —  In  an 
action  of  trover  the  declaration  or  complaint  must  describe  the 
property  which  has  been  converted.* 

b.  Requisites  AND  Sufficiency  of  Allegations  — (i)  /« 

General —  DoflAitonoM  and  Certainty.  —  The  goods  should  be  described 
with  convenient  certainty  in  order  that  the  jury  may  know  what 
is  meant  and  in  order  that  the  defendant  may  be  protected  from 
another  action  based  upon  the  same  cause  of  action.^ 

allegaiion  thai  *' the  defendant  wrong-  sion  follows.     Elumpfner   v.  Osborne, 

fully  took  into  his  possession  properiv^  2  S.  Dak.  310. 

of  which  the  plaintiff  was  the  owner,"  PoMMsion   of  Administrator.  —  In   an 

although  not  artistic  in  form,  is  in  sub*  action  by  an  administrator  in  his  own 

staniial  conformity   with    the   require-  name,  an  allegation  that  he  was  pos- 

menis  of  good   pleading.     Kerner  «/.  sessed  as  administrator  of  the  goods  is 

Boardman,  (C.  PI.  Gen.  T.)  14  N.  V.  equivalent  to  an  allegation  that  he  was 

Supp.  787.  affirmed  1'^'^  N.  V.  539.  lawfully    possessed,    if    not    that    he 

Ayerment  of  Either  Title  or  Bight  to  had   title   as   well  as   possession;    but 

Possession.  —  It  is  necessary  in  an  ac-  even  if  it  is  io  be  regarded  as  no  more 

tion  to  recover  for  conversion  that  the  than  a  simple  allegation  that  he  was 

plainiiflf  should  show  by  his  complaint  possessed,  it  is  good,  because  the  term 

title  to  the  property  alleged  to  be  con-  "  possessed  "  imports  that  the  property 

verted,  or  his  right  to  the  possession  was  held  by  lawful  title.     Sheldon  v. 

thereof.     Either  of  these  is  sufficient  to  Hoy,  (Supm.  Ct.  Gen.  T.)  11   How.  Pr. 

entitle   him    to   maintain    the    action*  (N.  Y.)  11. 

Berney  v.  Drexel,  33  Kun  (N.  Y.)  34.  8.  Cooke  «/.  Bryant,  103  Ga.  727:  Mc- 

Olyection  After  Verdict.  —  In  Brickley  Elhannon  v.  Farmers'  Alliance  Ware- 

t/.  Walker,  68   Wis.  563,  the  complaint  house,  etc.,  Co.,95Ga.  670;  Stinchfield 

did  not  allege  that  the  plaintiff  was  at  v.   Twaddle,    81    Me.    273;    Greenville 

the  time  in  possession  or  entitled  to  the  First   Nat.    Bank   v.    Montgomery,  70 

immediate  right  to  the  possession,  but  Miss.  550;  Edgerly  v,  Emerson,  33  N. 

it  alleged  the  ownership  of  the   prop-  H«    555,    55    Am.    Dec.  207.     See  also 

erty  by  the  plaintiff,  its  value,  and  the  Randlette  v,   judkins,  77   Me.    114,  5a 

unlawful  conversion,  and  it  was  held  Am.  Rep.  747. 

that  after  verdict  such   allegation   of  8.  /^<rr  Lord  Holt^  C.  J.,  in  Hartford  ?'. 

ownership  must  be  deemed  to  include  Jones,    i    Ld.   Raym.   588;  Edgerly  v, 

the  immediate  right  to  the  possession.  Emerson,  23   N.  H.  555,  55  Am.   Dec. 

I.Griffith    V,    Friendly,   (Supm.    Ci.  207.     See  also  article  Definitenkss  and 

Spec.  T.)30  Misc.  (N.  Y.)  393.     Compart  Certainty  in  Pleadings,  vol.  6,  p.  246. 

Day  ?'.  Watts,  92  Ind.  44B,  holding  that  Certainty  to  a  Common  Intent  is  all  that 

a  bare  allegation  that  the  property  was  is    required.      Taylor    </.    Morgan,    3 

taken  from  the  plaintiff  is  not  sufficient.  Watts  (Pa.)  333, 

Distinotion  Between  Trover  and  Tros-  TheWord  "Property"  alone  cannot  be 

pass.  —  In  trespass  an  allegation  of  pos-  used  to  designate  the  thing  converted, 

session  and  wrongful  taking  would  be  because  it  is  the  most  general  word  that 

sufficient,  but  in   trover  a  general  or  can    be    used,   and    embraces    every- 

special  property  as  well  as  possession  thing  susceptible  of  ownership.     Rand' 

or   A   right   of    possession    should    be  lette  v,  Judkins,  77   Me.  ii4i   5a  Am. 

averred.     The  ownership  and  posses-  Rep.  747. 

sion  being  alleged,  the  right  to  posses-  Bail  Trover.  —  In  Georgia^  where  the 
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DMlmtion  TROVER  AND  CONVERSION.  or  Complaint 

IrroloTant  Allogfttloni.  —  The  property  should  be  described  briefly 
and  in  intelligible  words,  and  it  is  neither  necessary  nor  proper  to 
refer  to  the  origin  and  history  of  the  property.* 

Panlenlarlty  Boqnirod  In  Detlnno  and  BoploTin. —  In  detinue  and  replevin, 
in  which  actions  the  specific  property  is  recoverable,  the  declara- 
tion or  complaint  must  describe  the  property  with  sufficient  par- 
ticularity  to  direct  the  officer  in  taking  it;  but  in  trover  the 
description  ma}'  be  less  certain,  because  damages  only  are  recover- 
able.'    In  the  infancy  of  this  action,   however,    the  rule  was 

plaintiff,  pursuant  to  a  statute,  supple-  rately.     Denslow  v.  Fowler,  a  Cow.  (N. 

ments  bis  action  with  a  bail  proceed-  Y.)  592. 

inf?,  the  action  is  in  effect  an  action  of  Beferenoe  from  Ono  Count  to  Another 

deiinue,  and  substaniially  the  same  for  Doocrlptlon. —  In    New   Brunsivick 

rules  of  pleading  prevail  as  apply  to  Bank  t/.  Neilson,  15  N.  J.  L.  337,  the 

the  common^aw  action  of  detinue,  in  plaintiff    declared    in    one    count    for 

so  far  at  least  as  10  require  the  same  eleven  promissory  votes   and  alleged 

parUcutarity  in  the  description  of  the  the   name  of   the   maker,    payee,  and 

thing   sued   for  as   is  required   in  an  indorser    of    each    note;  and    in    an- 

action  of  detinue.    McElhannon  v.  Far-  other  count  he  declared  for  "eleven 

mers'  Alliance  Warehouse,  etc.,  Co.,  95  other  promissory  notes,  having  the  like 

Gji.  670.     See  also  Cooke  z/.  Bryant,  103  drawers,   indorsers,  descriptions,   and 

Ga.  727,  holding  that  there  should  be  value  as  the  said  promissory  notes  in 

such  a  description  of  the  thing  sued  for  the  said  first  count   mentioned."      It 

as   win  enable   the  officer  readily   to  being  objected  that  the  pleader  did  not 

identify  it  when  required  by  process  or  identify  any  one  of  the  eleven  notes 

judgment  of  the  court  lo  seize  the  prop-  from  the  rest  of  them,  the  description 

erty.     See  further  articles  Dktinuk,  vol.  was  considered  insufficient,  the  court 

6,  p.  652  et  seq,;  Rf.plevin,  vol.  18,  p.  saying:    '*  Reference  is  justifiable,  no 

534  et  seq,  doubt,  to  a  prior  count,  to  avoid  great 

Whero  Olyeotion  Is  Xade  by  Demnrrer  prolixity.     Had  it  called  them  the  same 

or  Motion  in  Arrest  of  Judgment.  —  A  eleven   promissory    notes  in  the   first 

less  degree  of  strictness  in  the  descrip-  count  mentioned,  it  would  have  been 

tion  of  ihe  property  is  required  on  mo.  as  certain  as  that  count  is;  but  *  eleven 

tion   in   arrest  after   verdict   than  on  promissory    notes,    having    the    like 

demurrer.     Henry  v.  Sowles,  28  Fed.  drawers  and   indorsers,'    mixes   them 

Rep.  521,  citing  Bac.  Abr.,  tit.  Trover,  altogether,  without  distinguishing  the 

F,  and  Talbott  v.  Spear,  Wilies  70.  drawer  and  indorser  of  one  note  frum 

Inability  to  Oesoribo  Property  —  Action  another.*' 

hy  Administrator,  —  The  property  may  I.  MofTalt  v.  Pratt,  (Supm.  Ci.  Spec, 

be  described  as  being  **  the  following  T.)  12  How.  Pr,  (N.   Y.)  48,  in  which 

property,  to  wit,  various  articles  of  per-  case  the  property  was  a  certain  nuin- 

sonal   effects,   divers    farming   imple-  ber  of  steel  engravings,  and  the  court 

meats  and  implements  of  husbandry,  ordered  to  be  struck  out  as  wholly  irrcU 

but     «    *    *     plaintiff    is    unable    to  evant    certain    allegations    as    to   the 

state  the  precise  nature,  further  than  preparation  of  the  plates  from  which 

here    stated,    nor    the    precise    value  the  engravings  had  bsen  printed.     See 

thereof   in   detail."     Bryden  z/.  Croft,  also  article  Surplusage,    Irrelkvant 

(Tex.  Civ.  App.   1898)  46  S.  W.  Rep.  or  Redundant  Matter, /iw/^  p.  223. 

853,  which  was  an  action  brought  by  8.  Georgia,  —  McElhannon  v,  Farm- 

an    administrator    for   the  conversion  ers'  Alliance  Warehouse,  etc..  Co.,  95 

of  chattels  belonging  to  his  decedent's  Ga.  670. 

estate.  Maine,  —  Stinchfield  v.  Twaddle,  81 

Trover  for  Bond — Compelling  De  fend  Me.  273. 

ant  to  Give  Copy  to  Enable  Plaintiff  to  Mississippi,  —  Greenville    First  Nat 

Declare,  —  In  trover  for  a  bond  the  de-  Bank  v,  Montgomery,  70  Miss.  550. 

fendant  will  not  on  motion  be  required  New     Hampshire,   —  Coiebrook    v. 

to  deliver  a  copy  of  the  bond   to  the  Merrill,  46  N.  H.  160;  Edgerly  v,  Ein< 

plaintiff  to  enable  him  to  declare  accu-  erson,  23  N.  H.  555,  55  Am.  Dec.  207. 
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DMUmion  TROVER  AND  CONVERSION.         or  CompiiOat. 

otherwise,  and  the  same  accuracy  of  description  was  required  as 
in  detinue  or  replevin.' 

Property  Which  Kay  Be  Subject  of  TroTor.  —  The  declaration  or  com- 
plaint must,  of  course,  give  such  description  of  the  property  as 
to  show  that  it  is  personalty  and  of  such  a  character  that  it  may 
be  the  subject  of  an  action  of  trover.*  Thus,  in  trover  for  a 
house  it  must  be  described  as  personal  property.' 

(2)  Averment  of  Kind,  Number,  Quantity,  and  Weight,  —  The 
declaration  or  complaint  should  allege  what  kind  of  property  was 
converted,  and  if  there  was  more  than  one  article  should  state  the 
number  ;*•  and  it  may  be  stated  as  a  general  rule  that  no  greater 
certainty  than  this  is  required  and  that  a  declaration  or  complaint 

New  Jersey.  —  Vanauken   v.   Wick-  property  which   may  be  the  subjeci  of 

ham,  5  N.  J.  L.  587.  trover,  Ayres  v.  French,  41  Conn.  142. 

Pennsylvania.  —  Neiler  v.  Kelley,  69  8.  Davis  v.  Taylor,  41  lU.  405. 

Pa.  St.  403.  Deoeriptioii  of  Sand  and  Oravel.  —  Since 

United  States.  —  Henry  v,  Bowles,  28  an  action  of  trover  lies  for  the  conver- 

Fed.  Rep.  521.  sion  of  personal  property  only,  a  peti- 

England.  —  Taylor  v.  Wells,  2  Saund.  tion  which  describes  the  property  con- 

74.  verted  as  "  large  and  valuable  deposits 

See  also  articles  Detinue,  vol.  6,  pp.  of  sand  and  gravel  "  in  its  original  bed, 

652,653;  Replevin.voI.  18,  pp.  534-536.  is  demurrable.      Glencoe   Land,  etc., 

1.  Gramvel  V.  Rhobotham,  Cro.  Eliz.  Co.  v.  Fludson  Brothers  Commission 
865,  in  which  case  the  declaration  was  Co.,  138  Mo.  439,  citing  26  Am.  and 
for  a  parcel  of  lings,  without  specifying  Eng.  Encyc.  of  Law  (ist  ed.)  774. 

the  quantity  it  contained,  and  although  4.  Neiler  v.  Kelley,  69  Pa.  St.  403. 
there  were  a  verdict  and  judgment  for  Dosoriptlon  of  Horse.  —  In  Heddy  v. 
the  plaintifl  the  judgment  was  reversed  Fullen,  i  Blackf.  (Ind.)  51,  it  was  held 
upon  error.  See  also  Playter's  Case,  5  that  the  property  was  sufficientlv  de- 
Coke  34^,  wherein  it  was  adjudged  scribed  as  *'  a  certain  black  mare  of 
that  trespass  for  breaking  the  plaintiff's  the  value  of  one  hundred  dollars.** 
close  and  taking  his  fish,  without  stat-  Pair  of  Oxen.  —  In  Vanauken  v.  Wick- 
ing  the  nature  and  number  of  the  fish,  ham,  5  N.  J.  L.  587,  it  was  held  suffi- 
was  bad  after  verdict.  These  cases  cient  to  describe  the  property  as  *'  a 
are  cited  in  a  note  to  Taylor  v.  Wells  pair  of  oxen  of  the  value  of  one  hun- 
2  Saund.  74.     See  also  Webb  v.  Wash-  dred  dollars." 

borne,  Style  352,  wherein  it  was  held  Xare  in  Foal  —  Beoevory  of  Colt  after 

th^t  it  was  insufficient  to  describe  the  Birth.  —  Where     the    declaration     de- 

property  as  four  pair  of  hangings.  scribes  the  property  as  a  mare  in  foal, 

2.  Neiler  v.  Kelley,  69  Pa.  St.  403,  it  is  sufficient  to  sustain  a  judgment 
in  which  case  the  declaration  alleged  for  a  mare  and  colt  afterbirth.  King 
the  conversion  of  certain  shares  of  r,  Wright.  77  Ga.  581.  in  which  case 
stock  in  a  railroad  company,  and  it  was  Jackson,  C.  J.,  said:  "  If  the  declara- 
held  that  the  declaration  was  demur-  tion  did  not  sufficiently  describe  the 
rabie,  because  trover  does  not  lie  for  colt  as  sued  for,  it  was  amendable,  and 
shares  of  stock,  which  are  mere  incor-  the  justice  of  the  case  makes  the  recov- 
poreal  intangible  things.  The  declara-  ery  of  both  mare  and  colt  proper.  It  is 
tion  should  have  described  the  prop-  therefore  affirmed,  because  the  mare 
erty  as  certificates  of  stock.  See  aUo  and  her  foal  both  belonged  to  plaintiff.'* 
to  the  same  effect  Sewall  v.  Lancaster  Tmnk  or  Chest  and  Contents.  —  The  dec- 
Bank.  17  S.  &  R.  (Pa.)  285.  Upon  the  laration  ma;'  describe  the  property  as 
(Question  whether  or  not  trover  lies  for  "  a  trunk  containing  clothes  "  or  as 
shares  of  stock,  as  to  which  there  is  a  **  a  tool  chest  containing  divers  tools 
conflict  of  authority,  and  in  general  as  and  working  utensils."  Ball  v.  Pat- 
to  the  property  for  which  trover  lies,  terson.  i  Cranch  (C.  C.)  607. 

see  Am.  and  Eng.  Encyc.  of  Law  (2d  Description  of  Ooods  in  Store.  —  The 
cd  ),  title  Trover  and  Conversion.  See  desctipiion  of  the  property  as  **  divers 
further  as  to  tl^e  necessity  to  describe     goods.     *    *    *    to  wit,  a  lot  of  g«>ods 
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which  alleges  the  kind  and  quantity  of  the  property  is  sufficient.* 

The  '.p'^ht  of  the  Property,  it  would  seem,  need  not  be  given,*  but 

•  the  property  may  be  sufficiently  described  by  stating  the  kind 

and  the  weight  of  the  property  where  it  is  of  such  a  character 

being  in  a  store  in  Alton,"  is  insuffi-  packs  of  hemp,  and  it  was  held  that  this 

cieni,  as  it  is   uncertain  both  as  to  the  was  sufficient  without  setting  out  the 

amount   and   quantity  of  goods.     Ed-  weight  or   quantity   of   each    pack  or 

gerly  v,   Emerson,    23   N.    H.    555,  55  bundle. 

Am.  Dec.  207.  Bundle  or  Parcel.  —  In  Bottomley  v, 

1.  Edgerly  v,  Emerson,  23  N.  H.  555,  Harrison,  2  Sira.  809,  it  was  held  after 

55  Am.   Dec.  207,  in   which  case   the  a    judp^ment    by   default   that   it   was 

court  said:    "  The  courts  construe  lib-  sufficient  to  describe  the   property  as 

erally  the  descriptions  of  quantity,  and  one  parcel  of  packcloths,  wrappers,  and 

are  inclined  to  sustain  the  declaration  cords,  the  court  saying:   **  This  may  be 

whenever,  by  any  reasonable  intend-  taken  to  be  a  bundle,  and  the  plaintiff 

ment,  it  can  be  supposed   the  evidence  has  particularized  all  the  several  sorts 

may  give  certainty  lo  terms  ordinarily  of  goods  of  which  it  consisted."     See 

used  in  a  loose  and  indefinite  sense;  also  White   if.   Graham,   2  Stra.   827, 

because  ft  is  agreeable  to  experience  wherein  it  was  held  sufficient  to  de- 

that  many  such  words  are  used  in  par-  scribe   the    property   as    a    parcel    of 

ticular   trades    with  definite  significa-  diamonds,  the  objection  being  that  the 

tions.     Such   words  are   pieces,  as  of  action  ought  to  have  been  brought  for 

cloths  or  ribbons;  pairs,  as  of  curtains;  so  many  diamonds,  because  each  dia- 

suits,  sets,  as  of  buttons;  packs,  pack-  mond  was  distinct, 

ages,   bales,  bundles,  parcels,  chests,  Bascriptioii  of  Timber.  —  In  Leitner  r/. 

etc.,    all    which     are    used    in    some  Strickland,  89  Ga.  363,  it  was  held  that 

branches  of  trade   to  express  more  or  the  following  description  of  the  prop- 

less    definite  quantities;    as    packs   of  erty  was  sufficient:     "  That  hewn  tim- 

cirds  or  of  beaver  skins,  packages  of  be r  and  those  round  logs  which  were 

hardware,  bales  of  cotton  or  of  cloths,  cut  from   the   land   of   petitioner  and 

bundles  of  wire,  etc."  from  the  land  of  A.  D.  Cone  by  one  B. 

Library  of  Books.  —  The  property  may  J.  Reese,  and  were  by  said  Reese  left 

be  described  as  a  library  of  books  with-  and   deposited   in   the    waters  of  the 

out  expressing  what  they  are.    Emery's  great  Ogeechee  river  at  a  point  not  far 

Case,    cited   in     Elpicke    v.   Acton,    i  from   the  bridge  of  the  Macon  and  At- 

Vent.  114.  lantic  railroad,  and  being  that  timber 

Suit   of    Knots.  —  In     Parkhurst    v,  and  logs  referred  to  in  the  contract  be- 

Sheston,  2  Show.  315,  it  was  held  suffi-  tween  petitioner  and  said  Reese,  dated 

dent  to  describe  the  property  as  a  suit  on  the  15th  day  of  April,  1891,  and  re- 

of  knots.  corded  in  book  L,  folio  169,  in  the  office 

Uicks  or  Stacks  of  Hay.  —  Trover  for  of  the  clerk  of  the  Superior  Court  of 

three  ricks  or  stacks  of  hay,  without  Bulloch    county,   said    state,    July   7. 

alleging  the  quantity  which  each  rick  1891,  to  which  logs  and  timber  peti- 

contains,  is  good.     Wood  r.  Davies,  i  tioner  claims  title." 

Lev.  30,  I  Mod.  289.  Ends  of  Boards.  —  In  Knight  v.  Bar- 

**  Pieces."  —  In   Radley   v.    Rudge,  2  ker,  2  Ld.  Raym.  1219,  11  Mod.  66,  the 

Stra.  738,  it 'was  held  sufficient  to  de-  property  was  described  as  four  hundred 

clare  for  '*  a  piece  of  tepee,"  without  ends  of  deal  boards,  and  it  was  moved 

showing  how  many  yards  it  contained,  in  arrest  that  the  description  was  uncer- 

See  also  Graves  v,   Drake,  Style  199;  tain  because  it  was  not  shown  what  an 

Leving  v.  Gamble,  Style  102.     But  see  end  of  board  meant  or  how  many  feet  or 

contra  Hawes  v.  Randal,  2  Show.  433,  inches  they  were,  but  it  was  held  that 

wherein  "  seven  pieces  of  linen  cloth  "  the  description  was  sufficient,  "  ends  of 

was  considered  an  insufficient  descrip-  boards  "  being  a  term  of  art  which  was 

tion,  because  a  piece  is  not  a  known  sufficiently  known  among  workmen, 

quantity.  2.  Talbott  v.  Spear,  Willes  70,  where- 

Packs,  Paroels,  Baadles,  Etc.  —  Packs  of  in  it  was  held  on  a  motion  in  arrest  that 

Flax,  Eu.  — In  Thorneton  v.  Bernard,  "  old  iron  "  wassufficiently  certain  and 

2  Ld.  Raym.  991,  the  property  was  de-  that  it  was  not  necessary  to  say  *'  so 

9cribed  i^s  two  packs  of  flax  and  two  many  pounds  of  old  iron." 
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that  it  is  usually  sold  by  weight.^ 

(3)  Description  of  Money ^  Banknotes^  Etc,  — In  some  jurisdic- 
tions trover  will  lie  for  the  conversion  of  money,  but  it  would  seem 
that  it  lies  only  where  specific  money  has  been  converted  and 
that  the  declaration  or  complaint  should  give  a  description  of  par- 
ticular money.* 

Deseription  of  Banknotoi.  —  In  an  action  for  the  conversion  of  bank- 
notes it  would  seem  that  it  is  sufficient  to  allege  the  number  of 
notes,  the  denomination  of  each  note,  and  the  names  of  the  banks 
by  which  they  were  issued.' 

(4)  Description  of  Bond  or  Other  Written  Instrument.  —  In 
trover  for  a  bond  or  other  written  instrument  it  is  sufficient,  it 
would  seem,  to  describe  the  instrument  generally  by  alleging  its 
general  nature,  e,  g.^  that  it  was  a  deed  or  a  note,  and  by  stating 
the  parties  thereto.  The  plaintiff  not  being  in  possession  of  the 
instrument,  great  particularity  is  not  required,  because  otherwise 
the  plaintiff  would  be  subject  to  the  danger  of  being  defeated  on 
the  ground  of  variance.* 

1.  Hartford  v.  Jones,  1  Ld.  Raym.  in  such  an  action  a  description  of  the 
588,  in  which  case  the  property  was  property  as  "  three  thousand  (ive  hun- 
dcscribed  as  "  seventy-two  ounces  of  dred  dollars  lawful  money  of  ihe 
cloves,  mace,  and  nutmegs."  It  was  United  States"  was  held  lo  be  100 
moved  in  arresi  of  judgment  that  the  vague  and  indefinite.  McElhannon  v. 
description  was  uncertain  because  it  Farmers'AlUance  Warehouse,  etc.,  Co., 
was  not  shown  how  many  ounces  there  95  Ga.  670.  See  also  to  the  same  effect 
were  of  each  spice,  but  it  was  held  that  Cooke  v.  Bryant,  103  Ga.  727,  in  which 
the  description  was  sufficient.  case  the  court  ciud  26  Am.  and  Eng. 

2.  Henry  v.   Sowles,  28    Fed,   Rep.  Encyc.  of  Law  (ist  ed.)  766. 

521,  in  which  case  the  propercv  was  3.  Dows  r.  Bignall,  Hill  &  D.  Supp. 
described  as  *'  three  thousand  dollars,  (N.  Y.)  407,  in  which  case  It  was  in- 
in  United  States  treasury  and  national-  sisted  on  demurrer  that  the  declaration 
bank  notes  of  various  denominations  should  have  alleged  who  were  the  par- 
and  value,  issued  by  virtue  and  under  ties  to  the  notes,  of  what  kind  they 
authority  of  the  laws  of  the  United  were,  and  to  whom  they  were  payable. 
Slates,"  and  it  was  held  on  motion  in  Said  Ihe  court  in  overruling  the  demur- 
arrest  of  judgment  that  this  was  a  rer:  '*  The  description  given  is  equiv- 
sufficient  description.  See  also  lasigi  alent  to  saying  that  the  notes  were,  in 
V,  Shea,  148  Mass.  538,  wherein  the  terms,  payable  on  demand  and  to  the 
plaintiff  declared  for  "  large  sums  of  bearer,  and  were  made  by  the  several 
money,"  and  it  was  held  that  the  corporations  named.  In  this  manner  a 
declaration  was  not  fatally  bad  on  gen-  very  full  and  complete  description  of 
eral  demurrer.  See  further  Harper  the  securities  in  question  is  given.'' 
£.  Scott,  63  111.  App.  401;  Worley  z/.  Imuffloient  Deicnption  of  Bade BlUs. — 
Moore,  97  Ind.  15:  Farrand  ».  Hurl-  In  Colebrook  v.  Merrill,  46  N.  H.  160, 
hurt,  7  Minn.  477.  Likewise  see  i  the  pi operty  was  described  as  "  certain 
Chitty  on  Pleading  (i6th  Am.  ed.)  166.  current  bank  bills  representing  in  all 
which  authority  was  cited  \vi  Harper  v,  one  hundred  and  fifty  dollars  in  money 
Scott.  63  111.  App.  401.  and  of  the  value  of  one  hundred  and 

Upon  the  daestion  Whether  Trover  Lies  fifty  dollars;"    and  it  was  held   that 

for  Money  which  has  been  converted  see  this   description   was   not    sufficiently 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  particular,  but  that  the  defect  was  cured 

title  Trover  and  Convetsion,  by   the    verdict.      Compare  Moody    v. 

In  Georgia  the   action   provided   by  Keener,  7  Port.  (Ala.)  218. 

Codei882,§  3390.  combined  some  of  the  4.  Pierson  v.  Townsend,  2  Hill  (N. 

characteristics  of  both  the  old  common-  Y.)  550,  in  which  case  it  was  declared 

}i\v  actions  o(  trover  and  detinue,  and  that  the  plaintiff  need  not  allege  the 
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(5)  Schedule  of  Property, —  In  some  states,  instead  of  describing 
the  property  in  the  declaration,  it  has  been  the  practice  where  the 
property  consisted  of  numerous  articles  to  annex  a  schedule  of 
the  goods  to  the  declaration,  but  this  mode  of  declaring  is  deemed 
objectionable.* 

(6)  Objections  Waived,  —  An  objection  to  the  declaration  or 
complaint  on  the  ground  that  it  does  not  properly  describe  the 


date  of  the  Instrument.  Citing  Harri- 
son  V.  Vallance,  I  Bing  45,  8  jE.  C.  L. 
391;  Wilson  V.  Chambers,  Cro.  Car. 
262;  Upchard  v,  Tatam,  Cro.  Jac.  637; 
Arnold  v.  Jeffsrson,  i  Ld.  Raym.  275, 
a  Salk.  654:  and  Alcord  7.  Westbrook, 
I  Wils.  C.  PI.  115. 

Desoription  of  Notes  and  Bills  of  Ex- 
change —  Kecasslty  to  Allege  Date  and 
Time  of  Demand.  —  In  New  Brunswick 
Bank  v,  Neilson,  15  N.  J.  L.  337,  the 
property  was  described  as  eleven  prom- 
issory notes  and  seven  bills  of  ex- 
change, and  neither  the  date  nor  the 
time  of  payment  in  any  of  the  notes  or 
bills  was  stated,  but  only  the  names  of 
the  maker,  payee,  and  indorser  of 
each  note  and  of  the  drawer,  drawee, 
payee  and  indorser  of  each  bill  were 
given,  and  it  was  held  that  the  descrip- 
tion was  sufficiently  certain.  Ciiitio 
Bac.  Abr.,  tit.  Trover,  F;  Bui.  371.  See 
also  Taylor  v,  Morgan,  3  Walts  (Pa.)  333, 
holding  that  "a  certain  promissory  note 
in  writing  made  and  drawn  by  one  Will- 
iam Williams,  whereby  he,  the  said 
William  Williams,  promised  to  pay  to 
the  said  James  Morgan  a  certain  sum 
of  money,  to  wit,  the  sum  of  twentjr- 
nine  dollars,  at  a  certain  time  therein 
mentioned  and  now  passed,"  was 
sufficient. 

Desoription  of  Bonds.  —  In  Neiler  v. 
Kelley,  69  Pa.  St.  403,  it  was  held  that 
the  following  description  was  suffi- 
cient: **  Four  bonds  made  by  the 
Philadelphia  and  Erie  Railroad  Com- 
pany, of  $1,000  each;  four  bonds  made 
by  the  Philadelphia  and  Erie  Railroad 
Co.,  guaranteed  by  the  Pennsylvania 
Central  Railroad  Company,  of  $1,000 
each.**  It  was  objected  by  the  defend- 
ant thai  their  numbers,  dates,  in 
whose  name  issued,  and  other  particu- 
lars should  have  been  given. 

Necessity  to  Aver  Authentication  of 
Bonds.  —  In  Saratoga  Gas  etc.,  Co.  v. 
Hazard,  55  Hun  (N.  Y.)25i,  which  was 
an  action  for  the  conversion  of  certain 
bonds,  it  was  urged  that  because  the 
complaint  did  not  contain  an  allega- 
tion that  the  bonds  were  duly  authen- 
ticated by  the  signature  of  the  trustee 
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to  the  certificate  indorsed  upon  the 
bonds,  it  did  not  appear  from  the  com- 
plaint thai  the  bonds  had  any  force  or 
effect  whatever;  but  it  was  held  that 
this  objection  was  without  avail,  he- 
cause  a  copy  of  one  of  the  bonds  was 
annexed  to  the  complaint.  Said  the 
court:  ''  Whether  or  not  the  certifi- 
cate, which  appears  to  have  been 
indorsed  upon  the  bond,  bore  the  signa- 
ture of  the  trustee  we  are  not  aware, 
because  such  certificate  is  not  made  a 
part  of  the  complaint,  and  it  is  impos* 
sible  for  us  to  tell  whether  or  not  these 
bonds  were  in  a  condition  to  be  of 
value.  This  would  be  a  subject-matter 
of  defense,  and  does  not  in  any  way 
invalidate  the  cause  of  action  set  out  in 
the  complaint.** 

Necessity  to  Allege  that  Contract  De- 
clared for  Was  in  Writing.  —  Wheie  the 
plaintiff  describes  the  property  as  a 
contract  bearing  date,  etc.,  it  may 
perhaps  be  inferred  that  this  was  a  con- 
tract in  writing,  because  of  the  allega- 
tions that  the  plaintiff  Inst  and  the 
defendant  found  it,  but  it  is  better 
pleading  to  aver  that  it  was  in  writing. 
The  word  ''coniract"  does  not  like 
"  deed,"  "tond,"  "  bill  of  exchange," 
*•  promissory  note,"  and  the  like,  neces- 
sarily import  that  there  was  a  written 
instrument.  Pt-r  Bronson,  J.,  in  Pier- 
son  V,  Townsend,  2  Hill  (N.  Y.)  550. 

1.  Rider  v.  Robbins,  13  Mass.  285; 
Kinder  v.  Shaw,  2  Mass.  398;  Edgerly 
V.  Emerson,  23  N.  H.  555.  55  Am.  Dec. 
207;  Hilton  V.  Burley,  2  N.  H.  193. 

In  Maine  it  has  been  declared  that 
it  is  somewhat  untechnical  10  annex  a 
schedule  of  the  property  to  thederlara- 
tion  instead  of  describing  the  properly 
in  the  declaration,  but  the  court  has 
sanctioned  the  practice,  yielding  to 
long  usage.  Stinchfield  v.  Twaddle, 
81  Me.  273. 

Objection  Waived.  —  After  verdict  an 
objection  that  the  goods  are  set  forth 
in  a  schedule  annexed  to  the  count  and 
not  in  the  count  itself  will  not  be  en- 
tertained where  the  defendant  has  not 
previously  raised  it.  Edgerly  v.  Emer- 
son, 23  N.  H.  555,  55  Am.  Dec.  207. 
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property  may  be  waived  if  it  is  not  made  in  the  proper  manner  or 
seasonably.* 

6.  Convenion  —  a.  Necessity  TO  Allege.  —  As  the  conver- 
sion of  the  property  is  the  gist  of  the  action,  it  must  necessarily' 
be  alleged  in  the  declaration  or  complaint.* 

b.  Requisites  AND  Sufficiency  of  Allegations  —  (i)  In 

General  —  Doflnitonou  and  Certainty.  —  The  averments  as  to  the  con- 
version should  be  definite  and  certain,  but  advantage  of  mere 
indefinitenessand  uncertainty  cannot  be  taken  on  demurrer.' 

An  Argnmentativo  Averment  of  Conversion  is  technically  defective,  but 
such  an  averment  may  be  cured  by  the  answer.* 

1.  Hall  V.  Susskind,  120  Cal.  559,  in  Oregon.  —  Johnson  v.  Oregon  Steam 

which  case  the  property  was  described  Nav.  Co.,  8  Oregon  35. 

in  the  complaint  as  a  portion  of  an  Texas,  —  Field  v.  Davis,  (Tex.  Civ. 

insolvent's  estate  "  consisting  of  dia-  App.  1895)  32  S.  W.  Rep.  71. 

monds,  watches,  and  jewelry."    It  was  IVisconsin,  —  Enos  v.  Bemis,  61  Wis. 

declared    that   possibly   the  complaint  656. 

was  defective  in  failing  to  show  why  Lom  of  Plaintiff's  Lien. —  In  an  action 

the  property  was  not  more  specifically  by  one  who  alleges  that  he  had  a  lien 

described  therein,  but  that  advantage  upon  properly,  a  complaint  which  fails 

of  the  defect  could  not  be  taken  for  to  aver    that    his   lien   has    been  lost 

the  first  time  on  appeal.  or  destroyed  or  even  impaired  by  the 

Defect  Cored  by  Verdict.  —  A  defect  in  defendant's  alleged  conversion  of  the 

the  description  of  the  property  may  be  property   states   no  cause    of    action, 

cured   by   a    verdict  for   the    plaintiff.  Scarbrough  v.    Rowan,  (Ala.  1900)  27 

Colcbrook   v.    Merrill,   46  N.   H.    160.  So.  Rep.  919. 

See  also  Talbott  v.  Spear,  Willes  70.  Immaterial  Averment  as  to  Conipiraey 

In  Georgia  the  giving  of  the  bond  re-  to  Convert.  —  A  simple  conspiracy  not 

quired  of  a  defendant  in  an  action  of  being  actionable   unless   it    results   in 

bail  trover  does  not  cure  the  declara-  actual  damage,   where    in    an    action 

tion  of  a  defect  that  grows  out  of  an  against  several  defendants  the  plainti^T 

entire  failure  to  give   any  description  charges  a  conspiracy  the  averment  is 

whatever  of  the  specific  money  sued  immaterial  and    need  not   be  proved, 

for.     Cooke  v.  Bryant,  103  Ga.  727.  Herron   v.    Hughes,   25    Cal,    555,    in 

8.  I  Chitly  on  Pleading  (3d  Am.  ed.)  which   case,    however,    the    court   de- 

156.     See  also  the  following  cases:  clared   that   it    may   be    necessary   to 

Alabama.  —  Scarbrough    v.    Rowan,  prove  previous  combination  in  order  to 

(Ala.  1900)  27  So.  Rep.  919;  Baker  v.  secure  a  joint  recovery. 

Malone,  (Ala.  1900)  28  So.  Rep.  631.  8.  Cone  v.  I  Vinson,  4Wyo.  203.     See 

California.  —  Edwards     :/.     Sonoma  also    article    Definiteness    and  Cer- 

Valley  Bank,  59  Cal.  136.  tainfv     in     Pleadings,     vol.     6,    p. 

Io7oa,  —  Burt  v.  Decker,  64  Iowa  106.  246. 

Kentucky,  —  Louisville,  etc.,  R.  Co.  4,  Louisville,  etc.,  R.  Co.  v.  Lawson. 

V.  Lawson,  88  Ky.  496.  88  Ky.  496,  in  which  case  the  petition 

Massachusetts.  —  Cumnock    v.   New-  alleged  that  the  defendant  **  failed  and 

buiyport  Sav.  Inst.,  142  Mass.  342.  refused    to  deliver  said   goods,"   and 

New  Hampshite,  —  Watriss  r.  Pierce,  that  **  by  the  defendant's  failure  and 

36  N.  H.  232.  refusal  to  deliver  them  as  aforesaid. 

New  Jersey.  —  Glenn  v.  Garrison,  17  and  by  the  unlawful  conversion  of  said 

N.  J.  L.  I;  Sreelman  v.  Nixon,  3  N.  J.  goods  by  the  defendant,  and  depriving 

L.  485;  Mercantile  Co-operative  Bank  plaintiff  of   them,  he  has   been   dam- 

r.  Frost,  62  N.  J.  L.  476.  aged    in   said   sum.'*     It   would  seem 

New  York.  —  Cohnfeld  v.  Walsh,  2  that  this  was  regarded  as  a  sufficiently 
N.  Y.  App.  Div.  190;  Carter  z/.  Eighth  positive  averment;  at  all  events  it 
Ward  Bank,  (Supm.  Ct.  Spec.  T.)  33  was  held  that  it  was  sufficient  in  view 
Misc.  (N.  Y.)  128;  Bernstein  v.  War-  of  the  defendant's  answer,  which  de- 
land,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  nied  that  the  defendant  had  converted 
Y.)  280;  Sheldon  v.  Hoy,  (Supm.  Ct.  the  goods  or  had  failed  or  refused  to 
Gen.  T.)  11  How.  Pr.  (N.  Y.)  11.  deliver  the  same. 
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Avermont  that  Converaion  Was  Wrongful.  —  Approved  forms  of  dec- 
larations in  trover  recite  either  that  the  property  was  wrongfully 
converted  or  that  the  plaintiff  was  wrongfully  deprived  of  its  pos- 
session;* but  it  is  sufficient  to  allege  that  the  defendant  con- 
verted the  property  to  his  own  use  without  alleging  that  he 
wrongfully  and  ujilawfully  appropriated  it,  because  conversion 
implies  a  wrongful  and  unlawful  appropriation. • 

(2)  Fiction  as  to  Loss  of  Property  by  Plaintiff  and  Finding  by 
Defendant, — Although  the  action  of  trover  was  originally  brought 
upon  the  theory  that  the  plaintiff  casually  lost  the  goods  and 
chattels  described  and  that  they  afterwards  came  to  the  defendant's 
hands  by  finding,  and  although  where  the  declaration  is  drawn  in 
accordance  with  the  common-law  rules  of  pleading  it  is  customary 
to  insert  an  allegation  to  that  effect,  the  loss  and  finding  of  the 
property  are  regarded  as  mere  fictions.  The  gist  of  the  action  is 
the  conversion  of  the  property,  and  where  it  is  alleged  that  the 
plaintiff  was  the  owner  of  the  property  and  had  the  right  of  pos- 
session at  the  time  of  the  conversion,  and  that  it  was  converted, 
it  is  unnecessary  to  allege  how  the  property  went  out  of  the  pos- 
session of  the  plaintiff  or  the  manner  in  which  the  defendant 
obtained  possession.* 

1.  McDonald    v.   Mangold,   61    Mo.  Tennessee,  —  Hawkins  v,   Pearce,  11 
App.  291.  Humph.  (Tenn.)  44. 

2.  Reish  v.   Reynolds,  68  Ind.  561.  Wisconsin.  —  Enos  v,  Bemis,  61  Wis. 
Compare  Hampton  v.  Swisher,  4  N.J.  656;  Kalckhoff  t/.  Zoehrlaut,4o\Vis.  427. 
L.  73;  Turn  Suden  v.  Turgens,  (Supm.  Effect  of  Averment  of  Defendants  Foe- 
Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  660.  seesioD.  —  An  allegation  that  the  prop- 
Failure  to  Allege  tliat  ConYeriion  Wat  ertyr    was    in   the    possession    of    the 

Wrongful  —  Objection  Cored    by  Verdict,  defendant  when  converted  carries  with 

—  As  a  conversion  seems  by  necessary  it  no  inference  that  the  defendant  had 

intendment  to  imply  a  wrongful  act,  a  right  to  dispose  of  it  as  against  the 

an  averment  that  the  defendant  took  plaintiff,    possession    being    evidence 

and  carried  the  property  away  and  con-  of  ownership  and  right  to  possession 

verted  it  to  his  own  use,  etc.,  without  only  as  against  persons  who  show  no 

alleging     that     the    conversion     was  title,  but  not  against  the  true  owner, 

wrongful,  will  be  considered  sufficient  Humpfner  v.  Osborne,  2  S.  Dak.  310. 
after  verdict.     McDonald  v.  Mangold,        Finding  of  Property  Not    Traversable 

61  Mo.  App.  29Z.  Allegation.  —  "  The  gist  of  the  action  is 

8.  Connecticut,  —  Ayres  v.  French,  41  the  wrongful  conversion  of  the  prop- 
Conn.  142.  erty,  and  the  fiction  of  the  finding  of 

Indiana,  —  Gerard  v.  Tones,  78  Ind.  the    property   by   the    defendant   was 

378;  Pioclor  V.  Cole,  66  Ind.  576;  Rich-  never  traversable."     /'er  Green,  C.  J., 

mond   First  Nat.   Bank  v.  Gibbons,  7  in  Robinson  v.  Peru  Plow,  etc.,  Co.,  i 

Ind.  App.  629.  Okla.  140. 

Kentucky.  —  Graham  v.  Warner,  3  Matters  of  Indacement  Concerning  Con- 
Dana  (K  y.)  146.  28  Am.  Dec.  65.  tract.  —  Where  the  defendant  came  into 

New  Jersey.  —  Glenn  v.  Garrison,  17  possession  of  the  property  under  a  con- 

N.  J.  L.  I.        .  tract  of  carriage  or  like  contract,  the 

New  York, — Chapin  v.  Merchants'  complaint  need  contain  no  allegations 

Nat.  Bank,  31  Hun  (N.  Y.)  529.  as   to  such   contract:    it   is   sufficient 

Oklahoma.  —  Robinson  v.  Peru  Plow,  to  allege  the  plaintiff's  ownership  and 

etc.,  Co.,  I  Okla.  140.  right   of  possession,    the    defendant's 

Rhode  Island,  —  Royce  v.  Oakes,  20  possession,  and  that  the  defendant  con- 

R.  I.  252.  verted  the  property  or  that  the  defend- 

South   Dakota.  —  Humpfner    v.    Os-  ant  wrongfully  refused  to  deliver  the 

borne,  2  S.  Dak.  310.  property  to  the  plaintiff  upon  demand. 
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(3)  By  Whom  Property  Was  Converted,  —  It  must,  of  course, 
be  alleged  that  the  property  was  converted  by  the  defendant,  and 
where  several  defendants  are  joined  it  is  necessary  to  allege  a  con- 
version  by  all  of  them,^  but  it  is  sufficient  to  allege  that  the 
defendant  instigated  and  advised  another  to  convert  the  property 
and  that  it  was  converted  pursuant  to  such  instigation  and  advice, 
without  alleging  that  the  defendant  personally  took  possession  of 
the  property  and  converted  it.* 

(4)  Place  of  Conversion.  —  It  is  immaterial  whether  or  not  the 
county  in  which  the  conversion  took  place  is  properly  laid,  and  a 
variance  between  the  pleading  and  proof  in  this  respect  is  not 
fatal.* 

(5)  Time  of  Conversion  —  Neoassity  to  Avor  Timo.  —  It  is  necessary 
to  allege  when  the  property  was  converted.** 

and  where  the  complaint  unnecessarily  tiff  charges  and  avers,  for  the  uses  and 

contains  allegations  as  to  such  contract  benefit  of  the  defendant,"  and  it  was 

they  need  not  be  proved,     Girardeau  further  averred  that  "  said  purchaser 

V.  Southern  Express  Co.,  48  S.  Car.  421.  at  sheriff's   sale  claims  said  stock  hy 

1.  Bernstein  z/.  Warland,  (Supm.  Ct.  virtue  of  said  sale,  and  retains  posses- 
Spec.  T.)  33  Misc.  (N.  Y.)  280,  holding  sion  of  the  same."  It  was  held  that 
that  where  there  are  several  defendants  the  complaint  did  not  allege  any  con- 
it  is  insufficient   to  allege   that   some  version  by  the  defendant. 

of  them  converted  the  goods  and  that  Avermont  that  Defendant  Convertad, 
another  caused  the  others  *'  to  unlaw-  eto.,  by  His  Deputy.  —  In  Hutchinson  v. 
fully  and  wrongfully  take  and  carry  Whitmore,  90  Mich.  355,  30  Am.  St. 
away  the  said  goods."  Rep.  431,  which  was  an  action  against 
Averment  that  Joint  Tortfeasors  Are  a  sheriff  for  wrongful  levy  upon  ex- 
Partners. —  Where  trover  is  brought  for  empt  property,  the  plaintiff  alleged 
property  which  has  been  procured  by  that  the  defendant,  by  his  deputy  or 
false  representations  and  fraudulently  agent,  naming  him,  did  convert  and 
disposed  of,  all  who  I'oin  in  such  fraud*  dispose  of  the  said  above-described 
ulcTi  acts  are  jointly  liable,  and  it  is  property  to  his  own  use,  etc.;  and  it 
not  necessary  to  allege  a  partnership  in  was  held  that  this  was  a  sufficient  alle- 
order  to  bind  them  as  joint  tortfeasors,  gation  to  charge  the  defendant. 
Banner  v.  Schlessinger,  109  Mich.  262.  8.  Colorado  First  Nat.  Bank  v. 
See  also  Head  v,  Goodwin  37  Me.  181,  Brown,  85  Tex.  80.  See  also  supra^ 
holding  that  where  the  defendants  are  VI.    Venue, 

sued  as  partners,  and  it  is  alleged  that  Conversion  of  Timber  Cnt  fk>om  Land  — 
as  partners  they  converted  the  property,  Averment  of  Plaoe.  —  In  Louisville,  etc., 
and  they  plead  severally  the  general  R.  Co.  v,  Balch,  105  Ind.  93,  the  plain- 
issue,  the  allegation  of  the  partnership  tiff  alleged  that  he  was  the  owner  of 
is  not  a  material  allegation  and  need  certain  timber  and  ties  located  along 
not  be  proved,  and  that  it  is  sufficient  the  line  of  the  defendant's  railroad  in 
to  prove  merely  that  the  defendant  certain  named  counties,  and  that  he 
converted  the  property.  See  further  was  unable  to  give  a  more  particular 
article  Partnership,  vol.  15,  p.  829.  description  of  the  exact  locat?on    be- 

2.  Cone  v.  Ivinson,  4  Wyo.  203.  cause  of  the  loss  of  the  memorandum. 
Insufficient  Averment  of  Conversion  by  and  it  was  further  alleged  that  the  de- 

Ezeoution  Creditor  —  Allegation  as  to  fendant  took  and  converted  the  prop- 
Acts  of  Sheriff.  — -  In  Edwards  v.  Sonoma  erty  to  its  own  use.  It'  was  held  that 
Valley  Bank,  59  Cal.  136,  the  alleged  a  motion  to  make  the  complaint  more 
con/ersion  consisted  of  the  wrongful  certain  as  to  the  location  of  the  prop- 
levy  of  an  execution,  and  the  action  erty  was  properly  overruled, 
was  brought  against  the  creditor  in  4.  Glenn  v.  Garrison,  17  N.  J.  L.  i, 
the  execution.  The  complaint  averred  in  which  case  it  was  held  thatalthough 
that  the  sheriff,  acting  under  the  execu-  it  is  unimportant  whether  or  not  the 
tion,  sold  the  property,  "  but  as  plain-  true  dme  be  stated,  nevertheless  a  timt 
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VeoMaitx  to  La/  Timo  Aconratoly.  —  It  is  unimportant  whether  or  not 
the  true  time  is  stated.* 

Bofno  Comttottoomont  of  Aetlon.  —  It  must  be  alleged  thdt  the  conver- 
sion was  before  the  commencement  of  the  action.* 

(6)  Mode  of  Conversion  —  (a)  Neceisity  to  Allege  Mode  of  «onver8ion.  — 
It  is  sufficient  to  allege  conversion  as  a  fact  in  general  terms  with- 
out averring  the  particular  act  or  acts  which  constitute  conversion, 
and  without  setting  forth  specially  how  or  in  what  way  or  b^- 
what  means  the  conversion  was  accomplished.^     A  general  aver- 

mu9t  be  laid,  and  that  this  requirement  124,    in    which    case    the   court    said: 

is  not  a  mere  lechnicaiity  which  may  "  The  only  rase  that  departs  fiom  this 

be  dispensed  with  in  the  court  for  the  rule  is  that  of  Lippencoit  v.  Smith,  4 

trial  of  small  causes.  N.    J.   L.    106,   in   trespass,  wheie  the 

ImmaterUUty  of  Timo  —  1Cai7laiid  Btat-  time  was  stated  *  about,  in  the  month 

ate.  —  In  Richardson  v.   Hall,  21  Md.  of  September,  1614/  and  held  by  the 

399,  it  was  held  that  under  Act  Md.,  majority  ut  the  court  to  be  sufficient, 

1856,  p.  160,  art.  2,  §  III,  time  was  not  Justice  Southard  dissenting." 

material,  and  it  was  not  necessary  to  Conversion   Prior  to  Plaintiff's  Kight 

allege  the  time  when   the  wrong  was  of   Poueeiioti.  —  It    is  fundamental    in 

committed.  trover  thai  the  plaintiff  must  have  had 

InsalRoient  Averment  of  Timo.  —  In  bis  right,  whateveritscharacter,  at  the 
Mount  V.  Cubberly,  19  N.  J.  L.  124,  time  of  conversion.  Therefore,  where 
the  plainiiff  alleged  that  *' some  time  statutes  making  choses in  action  assign- 
last  fall,  say  September  or  October,  able  at  law  are  in  terms  limited  In 
1838,  at."  etc.,  the  plaintiff  was  lawfully  those  arising  ex  contractu^  a  declaration 
possessed  of  a  hne  ewe.  and  said  ewe  by  an  assignee  of  a  chattel  Is  demur- 
since  that  time  had  had  one  fine  lamb,  rable  where  it  alleges  a  conversion  prior 
"  which  the  plaintiff  claims,"  etc.  It  to  the  plaintiff's  right  of  possession, 
was  held  that  this  was  not  a  sufficient  atid  does  not  allege  that  the  chattels* 
averment  of  time.  were  withheld  from  him  after  demand, 

On  Divon  Datet Betwoon Datee  Alleged,  and  does  not  allege  a  new  conversion 

—  It  was  held  sufficient  to  allege  that  after  the  assignee's  acquisition  of  title. 

"  on  divers  dates  between  the  17th  day  Gaskill  v.    Barbour,  62  N.  J.   L.  530. 

of  September,  1895,  and  the  loth  day  of  See  also  Triscony  v.  Orr,  49  Cal.  612, 

February,  1896,"  said  defendants  did  holding  that  in  an  action  by  the  lessor 

wrongfully    take    and    convert,    etc.  of  chattels   for  the  conversion  of  the 

Bryden  v.  Croft,  (Tex.  Civ.  App.  1698)  same   where    the   complaint  does   not 

46  S.  W.  Rep.  853.  aver   whether    the    damage    occurred 

Preonmptlon  that  Oonvonioa  Wm  at  before  or  after  the  plaintiff  became 
Timo  of  Taking. —  It  will  not  be  as-  entitled  to  the  poasession,  it  will  be 
sumed  that  the  time  of  the  taking  construed  most  strongly  against  the 
alleged  was  likewise  intended  as  the  plaintiff,  and  the  presumption  uill  be 
time  of  the  conversion.  Glenn  v.  Gar-  that  the  damage  occurred  vbile  the 
rison,  17  N.  J.  L.  i.  lease  was  in  force  and  before  the  plain- 
In  AotioA  by  Adminiatrator. —  A  com-  tiff  became  entitled  to  the  poests- 
plaint  in  an  action  hy  an  administrator  aion. 

which  alleges  the  conversion   by  the  t.  Glenn  v.  Garrison,  17  N.  J.  L.  i. 

defendant  of  the  decedent's  property  8.  Otlifornia,^  Daggett  t>.  Gray,  1 10 

after  his  death  is  good  without  show-  Cat.  169;  Woodham  v.  Cline.  130  Cal. 

ing  whether  the  conversion   occuired  497. 

before  or  after  the  granting  of  the  let-  Indiana,  —  Knowlton  v.  School  City, 

ers  of  administration.    Gerard  v.  Jones,  75  Ind.  103:  Snyder  v.  Babcr,  74  Ind. 

78  Ind.  378.  47;  Bunger  v,  Roddy,  70  Ind.  26;  Hon 

1.  Glenn  v.  Garrison,  17  N.  J.  L.  i;  v.  Hon,  70  Ind.  135;  Reish  t».  Reynolds, 

Mount  V.   Cubberly,   19  N.  J.  L.  124.  68  Ind.  561.     See  also  Buntin  v.  Prit- 

See  also  Hixon  v,  Pixlev,  15  Nev.  475.  chett,  8$   Ind.  947;  Koebring  v.  Ault- 

Tho  Unai  node  of  Stating  tko  Time  is  man,  7  Ind.  App.  475. 

10  give  the  day  of  the  month  and  the  Maryland,  —  Richardson  v.  HalK  si 

year.     Mount  v,  Cnbberly,  19  N.  J.  L.  Md.  399. 
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mcnt  of  conversion  is  sufficient  to  admit  of  any  evidence  on  the 


Michigan,  —  Smith  v,  Thompson,  94 
Mich.  381;  Hutchinson  z/.  Whitmore, 
90  Mich.  255,  30  Am.  St.  Rep.  431. 

Minnesota, — Nichols,  etc.,  Co.  v, 
Minnesota  Thresher  Mfg.  Co.,  70  Mian. 
523;  Adams  v.  Castle,  64  Minn.  505; 
Anoka  First  Nat.  Bank  v.  St.  Croix 
Boom  Corp.,  41  Minn.  141. 

Missouri,  —  Little  Rock  Bank  v, 
Fisher,  55  Mo.  App.  51;  Norman  «/. 
Horn,  36  Mo.  App.  419;  Johnson 
V.  Wabash,  etc.,  R.  Co.,  22  Mo.  App. 

597. 
Montana,  —  Reynolds  v,  Fitzpatrick, 

23  Mont.  52. 

Nebraska.  —  Sanford  v,  Jensen,  49 
Neb.  766. 

New  Hampshire,  —  Barron  v.  Davis, 
4  N.  H.  338. 

New  York,  —  Decker  v,  Mathews.  12 
N.  Y.  313;  Yardum  v.  Wolf.  33  N.  Y. 
App.  Dlv.  247;  Carter  v.  Eighth  Ward 
Bank.  (Supm.  Ct.  Spec.  T.)  33  Misc. 


Averments  that  Aote  Wore  "  Unlawful  ** 
—  Bnrplniage.  —  An  averment  that  the 
acts  of  the  defendant  were  "  unlawful," 
being  a  mere  conclusion  of  law,  may 
be  regarded  as  surplusai^e  and  ignored. 
Williams  v,  Raper,  67  Mich.  427. 

Soffloient  and  Soientiflo  Allegation  of 
Conversion.  —  In  Bernstein  v,  Warland. 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
280,  it  was  declared  that  an  averment 
that  the  defendant  unlawfully  look  or 
detained  from  the  plaintiff  and  con- 
verted to  his  own  use  the  chattels 
described,  to  his  damage,  etc.,  leaving 
all  evidence  for  the  proper  time  and 
place,  t.  e.y  the  trial,  is  *'  sufficient  and 
scientific." 

Election  to  Sue  in  Assunpsit  —  Soffl- 
eieney  of  Common  Connts. —  Where  the 
defendant  elects  to  waive  the  ton  and 
sue  in  assumpsit,  the  common  counts 
in  assumpsit  are  sufficient.  Doherty 
V,  Shields,  86  Hun  (N.  Y.)  303,  in  which 


(N.   Y.)   128;    Bernstein    v.    Warland,  case,  however,  a  bill  of  particulars  was 

(Supm.  Ct.   Spec.  T.)  33  Misc.  (N.  Y.)  embodied  in  the  complaint.     See  also 

280:  Saratoga  Gas,  etc.,  Co.  v.  Hazard,  article  Assumpsit,  vol.  2,  p.  987. 

55  Hun  (N.  Y.)25i;  Berney  v.  Drexel,  Conversion  of  Trees  in Ezoess of  Number 
Hun(N. 


33 


Y.)  34.     See  also  Rochester    Sold.  —  A  complaint  which  alleged  that 


R.  Co.  V,  Robinson,  133  N.  Y.  246; 
Dohcrty  v.  Shields.  86  Hun  (N.  Y.)  303. 
in  which  latter  case  the  court  cited 
Thayer  v,  Gile.  42  Hun  (N.  Y.)  268. 

North  Carolina,  —  See  Paalzow  v. 
North  Carolina  Estate  Co.,  104  N.  Car. 

437. 

Ohio.  —  Baltimore,    etc.,    R,   Co.   v, 

O'Donnell,  49  Ohio  St.  489. 

South  Carolina,  —  Nance  v,  Georgia, 
etc..  R.  Co.,  35  S.  Car.  307;  Bryson  v, 
Georgia,  etc.,  R.  Co.,  35  S.  Car.  608. 

Tennessee,  —  Hawkins  v,  Pearce, 
Humph.  (Tenn.)  44. 

Wisconsin,  —  Johnson    v. 
Lumber  Co.,  45  Wis.  119. 


Common-law  Bole  Kot  Changed  by  Code. 
—  In  Decker  v.  Mathews,  12  N.  Y. 
313,  it  was  said:  "  It  was  not  under 
the  former  system,  and  is  not.  in  my 
opinion,  now,  necessary  to  state  the 
manner  in  which  the  defendant  has 
converted  property  for  which  trover  is 


the  plaintiff  sold  to  the  defendant  one 
hundred  and  twenty-five  trees,  and 
that  the  defendant  unlawfully  con- 
verted sixty  trees  in  excess  of  the  num- 
ber sold  to  him  to  his  own  use,  was 
held  sufficiently  explicit,  and  not  open 
to  an  objection  that  it  did  not  allege 
that  the  defendant  accepted,  used,  or 
cut  trees  in  excess  of  the  number  sold. 
Paalzow  V,  North  Carolina  Estate  Co., 
104  N.  Car.  437. 

Action  Against  Carrier  —  Necessity  to 

Allege  Carrier's  Duty.  —  In  trover  against 

a  carrier  it  is  sufficient  to  allege   his 

Ashland    business  and  his  negligence  and   the 

loss  occasioned  thereby,  and  it  is  not 


II 


necessary  to  allege  his  duty  to  cany 
and  deliver  the  propertv.  etc.,  this  be 
ing  an  inference  of  law  from  the  other 
facts    alleged.     Wright  v.    McKee,  37 
Vt.  161. 

Wrongful  Levy  upon  Exempt  Property 
—  Keoessity   to   Allege  Facts   Showing 


brought;  but  the  simple  allegation  that  Exemption.  —  In  an  action  by  a  sheriff 
he  has  done  so  is  sufficient.  Where  it  for  the  conversion  of  exempt  property 
is  once  settled  that  negotiable  paper  in  seized  on  execution  a  declaration  in 
the  hands  of  the  maker  or  acceptor  is  the  usual  form  is  sufficient,  without  de. 
the  subject  of  an  action  of  trover,  the  daring  specially  and  setting  forth  facts 
allegation  that  the  defendant  has  con-  to  show  that  the  property  was  exempt, 
verted  it  refers  to  some  act  by  which  and  that  it  was  converted  contrary  to 
such  property  thus  situated  could  be  the  statute  giving  exemptions.  Hutch- 
converted.'*  inson  v,  Whitmore,  90  Mich.  255,  30 
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trial  of  issue  joined  that  tends  to  prove  such  conversion.^  It  is 
held  that  an  allegation  that  the  defendant  has  converted  the 
plaintiff's' property  to  his  own  use  is  not  an  allegation  of  a  con- 
clusion of  law,  but  of  a  fact  which  may  be  described  as  composite.^ 
Propriety  and  SnAoleney  of  Avorment  of  Partlonlan.  —  The  plaintiff,  how- 
ever, may,  if  he  chooses  to  do  so,  allege  the  particular  manner  in 
which  the  property  was  converted,  and  if  he  alleges  facts  from 
which  it  fairly  appears  that  the  defendant  was  guilty  of  a  wrong- 
ful conversion  of  the  property,  the  declaration  will  be  deemed 
sufficient;^  and  where  the  declaration  or  complaint  alleges  facts 

Am.   St.    Rep.  431,  citing  Wyckoff  v.  be    alleged    than    is  alleged    in    this 

Wyllis.  8  Mich.  48,  and  Siilson  v.  Gibbs,  complaint?    How  could  the  plaintiff  set 

46  Mich.  215,  2^ziA  disapproving 2l  dictum  forth  facts  to  show  the  detention  to  be 

to   the   contrary    by   Champlin,  J.,  in  wrongful?     It  could  not  be  necessary 

McCoy  V,  Brennan,  61  Mich.  362.     See  in  such  a  case  to  detail  the  loss  and  the 

also   Hawkins   v.  Pearce,  11  Humph,  finding,   because  the  material  fact  is 

(Tcnn.)  44,  in  which  case  it  was  held  the   possession  by   the  defendant  and 

that  a  declaration  in  the  ordinary  form  the    refusal    to  deliver  to  the  owner 

is  sufficient  without  any  averments  as  '  when  demanded."    Distinguishing  Sco- 

to  the  plaintiff  being  the  head  of  the  field  v.  Whitelegge.  49  N.  Y.  259. 

family*  etc.     Distinguishing  Pollard  v,  1.  Daggett    v.    Gray,    no    Cal.    i6q; 

Thomasun,  5  Humph.  (Tenn.)  56,  which  Duggan    c.    Wright,    157    Mass.    228: 

was  not  trover,  but  trespass.     But  see  Barron  v  Davis,  4  N.  H.  338;  Berney 

contra   Wolfenbarger    v.    Standifer,    3  v.  Drexel.  33  Hun(N.  Y.)  34;  Johnson 

Sneed  (Tenn.)  659,  which  was  an  action  v.  Ashland  Lumber  Co.,  45  Wis.  119. 

of  trover  in   which  the  court  followed  2.  Duggan  v.  Wright,  157  Mass.  228, 

Pollard  zr.  Thomason,  5  Humph.(Tenn.)  in  whicli  case  the  court  rt/^</  Wells  v. 

56,  and  ignored  Hawkins  v.  Pearce,  11  Connable,  138  Mass.  513. 

Humph.  (Tenn.)  44.  S.  Alabama,  —  Wilkinson  v.  Moseley, 

ATerment    that    Defendant    ConT«rted  30  Ala.  562. 

Note.  —  In   Decker  v.  Mathews,  12  N.  Indiana.  —  Louisville,  etc.,  R.  Co.  v. 

Y.  313,  it  was  held  that  an.  allegation  Balch,  105  Ind.  93. 

that  the  defendant  converted  and  dis-  Iowa.  —  Gensburg  v.  Field,  104  Iowa 

posed  of  a  note  to  his  own  use  is  suffi-  599;  Guest  v.  Heinly,  93  Iowa  183. 

cient,  aid  is  equivalent  10 an  allegation  Missouri,  —  Battel   v.   Crawford,    59 

that  he  negotiated  the  note  for  his  own  Mo.  215;  Withers  v.  Lafayette  County 

use  in  the  usual  course  of  business,  and  Bank,   67   Mo.    App.    115;    Hanlon   v. 

not  that  he  had  hypothecated  it  or  used  O'Keefe,  55  Mo.  App.  528;  Warnick  v. 

it  as  a  collateral  security.     Affirming  5  Baker,  42  Mo.  App.  439 

Sandf.  (N.  Y.)  439.  Wyoming.  —  Cone  v.  Ivinson,  4  Wyo. 

Faoti  Showing  Wrongfal  Detention —  203. 
New  York  Statute.  —  In  Chapin  v.  Mer-  ConTonlon  of  Mortgaged  Ohattolf.  —  In 
chants'  Nat.  Bank,  31  Hun  (N.  Y.)  529,  an  action  by  a  mortgagee  for  the  con- 
it   was  alleged  that  the  plaintiff   was  version  of  mortgaged  chariels.  an  alle- 
and  is  the  owner  of  the  property;  that  gation  that  the  defendant  "  sold  and 
the  same  came  into  the  defendant's  pos-  disposed  "  of  all  the  said  property  will 
session;  that  the  plaintiff  had  requested  be  construed  to  mean  that  the  sale  was 
the  defendant  to  return  the  property:  an  absolute  sale  of  the  entire  property 
that  the  defendant   refused   and  con-  in  the  chattels  as  distinguished  from  a 
verted  the  property  to  its  own  use.    It  sale  of  a  qualified  limited  title,  estate, 
was  held  ihnt  notwithstanding  the  pro-  and  property  which  the  mortgagor  pos 
vision  of  Code  Civ.  Pro.  N.  Y.,  g  1721,  sessed.  and  is  sufficient  without  an  alle 
that  where  the  taking  of  the  chattel  is'  gation  that  the  plaintiff's  lien  has  been 
not  complained  of,  but   the  action  is  destroyed   or  impaired    by    the    sale, 
founded  upon  its  wrongful  detention.  Cone  v.  Ivinson,  4  Wyo.  203. 
the  complaint  must  set  forth  the  facts  Averment  of  Maliee.  —  In   Gensburg 
showing  thai  the  detention  was  wront^-  v.  Field,    104    Iowa   599.    wherein   the 
ful,  the  complaint  was  sufficient,   the  alleged    conversion    consisted   of    the 
court  saying:  **  What  other  fact  could  wrongful  levy  of  an  execution,  ii  was 
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showing  that  there  was  a  wrongful  conversion  of  the  property,  it 
is  sufllicient  without  characterizing  such  acts  as  a  conversion  or 
alleging  in  direct  and  positive  terms  that  the  property  was  wrong- 
fully converted.^  {-[owever,  it  is  perilous  to  attempt  to  allege 
the  particulars  as  to  the  conversion,  as  where  the  plaintid,  instead 
of  alleging  merely  that  the  defendant  converted  the  property  to 
his  own  use,  undertakes  to  allege  how  the  property  was  con- 
verted, the  declaration  or  complaint  will  be  bad  where  the  facts 
alleged  show  that  the  defendant  has  not  converted  the  property, 
and  the  facts  averred  will  control  a  general  averment  that  there 
was  a  wrongful  conversion.*     It  is  not  sufficient  to  allege  facts 

held  that  an  averment  that  the  acts  of  version.     Baker  v.  Born,  17  Ind.  App. 

the  sheriff  and  the  execution  creditor  422. 

"  were  done  for  the  purpose  of  oppress-  Wrongful  Lstj of  Attaohiiiaat  —  Insuffi- 

ing  plaintiff  and  compelling  him  to  sur«  elsnt  Averinent  of  Vaots.  —  In  Burt  v, 

render  his  property  without  receiving  Decker,   64   Iowa   106,  it  was  alleged 

compensation    therefor"    was  a   suffi-  that  attaching  creditors  whose  attach- 

cieni  averment  of  malice,  although  the  ment  was  levied   upon  the  plaintifif's 

word  "  malice  "  was  not  used.  property  *'  by  and  through  "  the  officer 

1.  Battel  v»   Crawford*   $0  Mo    215;  converted   the   property   to  their  own 

Thompson  v.  Vroman.  66  Hun  (M.  Y.)  use  and  benefit,  but  it  was  held  that 

245.     But  see  (ontra  Perry  v.  Musser,  this  was  an  insufficient  allegation  of 

68  Mo.  477.  conversion,  because  there  was  no  aver- 

d.  Kendall  v,  Duluth,  64  Minn.  295;  ment  which  tended  to  show  that  the 

Glencoe    Land,   etc.,   Co.    t/.    Hudson  levy  and  seizure  of  the  goods  by  the 

Brothers  Commission  Co.,  138  Mo,  439;  officer    was     wrongful,    and    because 

Parlin,  etc.,   Co.   v,  Hanson.  21   Tex.  the  averment  was  not  equivalent  to  an 

Civ,   App.  401,     See   also  Gaskins  v,  allegation  that  the  defendants  did  or 

Davis,  115  N.  Car.  85;  Ferrera  t/.  Parke,  authorized  the  officer  to  do  anything. 

19  Oregon  141;  Lyen  v.  Bond,  3  Wash.  Said  the  court:  **  The  petition  fails  to 

Ter.  407.  show  that  the  defendants  did  anything 

Inani&Qiomt    Averment   of   BeUore.  —  subsequent  to  directing  the  levy.     If 

Where  the  plainiiff,  instead  of  alleging  they  gave  any  directions  to  the  officer 

that  the  defendant  converted  the  prop-  subsequent  to  that  time  which  tended 

erty,  alleges  that  the  defendant  seized  to  show  a  conversion  of  the  property. 

It,  it  would  seem  that  such  averment  such  an  allegation  could  and  should 

is  defeciive  for  failure  to  allege  an  un-  have  been  made.     If    the  defendants 

lawful  taking.     Gaskins  v.  Davis,  115  aided  the  officer  in  any  way,  it  could 


N.  Car.  85, 

Iniofftcient  Allegation  of  Conversion  by 
Warehoueman.  —  Where  the  plaintitt 
had  stored  grain  with  a  warehouseman, 
an  allegation  that  "  on  or  before  I  he 
first  day  of  November,  1893,  said  de« 
fendant  had  no  corn  in  his  warehouse 


have  been  readily  stated.  No  suffix 
cient  facts  are  alleged,  in  our  opinion, 
to  constitute  a  cause  of  action  against 
the  defendants."  See  also  Parlin,  etc., 
Co.  V,  Hanson,  21  Tex.  Civ.  App. 
401. 
Conversion  Contrary  to  Statnte  Against 


of  the  quality  of  plaintiff's  corn,  or  Usury.  —  In  AVw  K^ri  it  has  been  held, 
under  his  control,  deposited  prior  to  under  a  statute  providing  that  if  an 
August  I,  1893;  that  on  or  before  action  of  trover  be  brought  for  goods 
October  10,  1894,  he  had  no  corn  in  his  received  contrary  to  the  provisions  of 
warehouse  of  the  quality  of  plaintiff's  any  statute,  the  plaintiff  shall  set  forth 
corn  deposited  prior  to  July  i,  189^,  in  his  declaration  that  such  goods  or 
but  in  both  instances  had  sold  all  such  other  things  were  converted  by  the  de- 
corn,"  was  held  not  equivalent  to  an  fendant  contrary  lo  the  provisions  of 
allegation  that  on  a  day  certain  the  de-  such  statute,  referring  to  the  same,  that 
fendant  did  not  have  in  his  warehouse  in  an  action  for  the  conversion  of  prop- 
sufficient  corn  of  the  kind  and  quality  erty  which  has  been  obtained  under 
deposited  by  the  plaintiff  with  him,  and  a  usurious  contract  the  plaintiff  must 
was  insufficient  as  an  averment  of  con-  allege  that  the  property  was  received 
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which  amount  to  a  mere  breach  of  contract  and  not  to  a  conver- 
sion,^  nor  is  it  sufficient  to  aver  a  mere  trespass  without  alleging 
a  conversion*' 

Snrpliiiago,  IrroleTant  and  Bodundant  AUagatiost.  —  But  although  the 
plaintiff  may  allege  the  mode  in  which  the  property  was  con- 
verted, the  declaration  or  complaint  should  consist  of  a  plain  and 
concise  statement  of  the  facts,  without  an  allegation  of  irrelevant 
and  redundant  matter  which,  if  inserted  in  the  pleading,  may  be 
stricken  out  or  regarded  as  surplusage.' 

(b)  TaUng  by  Dofandant  —  SaAeienoy  of  Bare  Averment  of  Convenion.  —  An 

allegation  that  the  defendant  wrongfully  converted  the  property, 
etc.,  is  sufficient  without  alleging  that  the  property  was  taken  by 
the  defendant  or  the  manner  in  which  it  was  taken. "^  However, 
where  the  plaintiff,  instead  of  alleging  merely  a  wrongful  conver- 

by  the  defendant  in  violation  of  the  defendant    wrongfully    received    the 

scatutefl  against  usury.    Schioeppell  f.  dividends. 

Corning,  2  N.  V.  132.    See  also  Mer-  Surplusage.  —  In    Humpfner   v.    Os- 

chants  Exch.  Nat.  Bank  v.  Commercial  borne,  2  S.  Dak.  310,  in  which  case  the 

Warehouse  Co..  49  N.  Y.  635;  Tyng  v.  complaint  was  drawn  upon  the  theory 

Commercial  Warehouse  Co.,  58  N.  Y.  that  the  properly  came  rightfully  into 

303.  the   possession   of  the  defendant  and 

1.  Mercantile  Co-operative  Bank  v,  was  afterwards  wrongfully  converted 
Frost,  62  N.  J.  L.  476.  by  him  to  his  own  use,  an  allegation 

2.  Bernstein  v.  Warland,  (Supm.  Ct.  that  the  defendant  "  took  possession  of 
Sp;c.  T.)  33  Misc.  (N.  Y.)  280.  said  personal  property  "  was  treated 

8.  Woodham  v.  Cline,  130  Cal.  497.  as  surplusage, 
holding  that  where  the  complaint,  in        In  Nance  v,  Georgia,  etc.,  R.  Co.,  35 

addition  to  alleging  a  conversion,  con-  S.  Car.  307,  the  complaint  alleged  that 

tains  allegations  as  to  a  wrongful  entry  the  defendant  "  unlawfully  '*  took  pos- 

inio  the  plaintiff's  house  and  trespasses  session  of  the  property  and  converted 

therein   committed,    such    allegations  the  same,  etc.     An  objection  was  made 

may  be  regarded   as  surplusage  and  to  the  use  of  the  word  "  unlawfully," 

ignored.     See  also  Green  v.  Palmer,  15  it  being  insisted  that  the  pleader  had 

Cal.  411,  76  Am.  Dec.  492,  wherein  it  alleged  a  mere  conclusion  of  law,  and 

was  declared  that  irrelevant  and   re-  not  a  statement  of  fact.     It  was  held 

dundant  allegations  as  to  what  occurred  that  (he  complaint  was  sufficient:  that 

on    the    street,  and    as    to    what  the  the     word        unlawfully"    might    be 

'*  crowd "     did,    should     have    been  treated    as    surplusage.      Followed   in 

stricken  out.  Bryson  v,  Georgia,  etc.,  R.  Co.,  35  S. 

Immaterial  Averments  m  to  Kegllfenca  Car.  608. 
—  Aetion  Against  Carrier.  —  In  an  action  XlIlBCt  of  Averment  as  to  Ketttm  of  Prop- 
against  a  carrier  for  the  conversion  of  erty  to  Plaintiff,  —  A  petition  which  in 
an  animal,  if  the  petition  alleges  in  the  the  usual  form  alleges  wrongful  con- 
ordinary  form  a  sufficient  conversion  version  of  the  property  Is  good,  not- 
of  ihe  property,  averments  as  to  the  de-  withstanding  the  fact  that  it  shows  that 
fcndant*s  negligence  in  permitting  the  the  plaintiff  ultimately  recovered  the 
animal  to  escape  may  be  rejected  as  property,  because  such  recovery  of  the 
surplusage.  Johnsons.  Wabash,  etc.,  property  does  not  operate  to  extinguish 
R.  Co.,  22  Mo.  App.  597.  the  right  of  action  for  the  conversion 

4.  Graham  v.  Warner,  3  Dana  (Ky.)  of  the   property,   but  at  most  merely 

T46,  28  Am.  Dec.  65;  Enos  t/.  Bemis,  61  mitigates  the  damages  which   would 

•Wis.  65C.     See  also  Proctor  v.  Cole,  66  otherwise  be  recoverable.    The  petition 

Ind.   576,   holding    that    a    complaint  states  a  right  of  action  If  for  nothing 

charging  the  defendant  with  the  wrong-  more  than  nominal  damages,  and  is  not 

tul  sale  and  conversion  of  corporate  open  to  a  general  demurrer.     Western 

stock    and   the    dividends  thereon    is  Land,  etc.,  Co.  v.   Hall,  33  Fed.  Rep. 

sufficient    without    alleging    that    the  236. 
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sion  by  the  defendant,  attempts  to  aver  facts  as  to  the  defend* 
ant's  possession  and  to  show  how  the  defendant  converted  the 
property,  the  averments  as  to  how  the  defendant  acquired  posses- 
sion may  become  material.* 

Baffloionoy  of  Avormont  of  Wrongfal  ToUng. — An  allegation  of  a  wrong- 
ful or  tortious  taking  is  equivalent  to  an  averment  that  the 
defendant  converted  the  property  to  his  own  use,  and  is  sufficient 
without  averring  any  other  facts  as  to  how  the  conversion  was 
accomplished,*  but  it  is  not  sufficient  to  allege  merely  that  the 

1.  Anderson  v.  Bowles,  44  Ark.  loS,  theagentor  attorney  in  fact  of  the  plain- 
In  which  case  it  was  held  that  the  com-  tiff."  It  was  held  that  such  alternative 
plaint  could  not  be  sustained  upon  the  form  of  allegation  was  bad. 
theory  that  it  stated  a  cause  of  action  2.  Hutchings  v.  Castle,  48  Cal.  152; 
against  a  bailee  for  the  conversion  of  Williams  v.  Stowell,  5  Kan  App.  880; 
chattels  intrusted  to  his  care,  because  it  Warnick  v.  Baker.  42  Mo.  App. 
contained  no  averment  that  the  defend-  439;  Norman  v,  Horn,  36  Mo.  App.  419. 
ant  consented  to  accept  the  property  as  But  see  contra  Triscony  v,  Orr,  49  Cal. 
bailee  or  to  act  as  the  plaintiff's  agent  612,  to  the  effect  that  an  allegation  that 
in  the  premises.  the  defendant  took  the  property  unlaw- 

Presumption  at  to  Lawfolnofs  of  Befend-  fully  is  insufficient,  because  ic  is  merely 

ant's  Fossoision.  —  The  defendant's  pos-  an  averment  of  a  legal  conclusion  and 

session    will    not   be    presumed   to  be  not  the  statement  of  an  issuable  fact, 

unlawful  unless  it  is  alleged  to  be  so.  UiO    of   Words   in    Diqanctive.  —  In 

Johnson  v,  Oregon  Steam  Nav.  Co.,  8  Meixel   v.   Carr,    25    Md.   46.    it    was 

Oregon  35.  averred  that "  the  defendants  converted 

IKHiero  Demand  and  Sefasal  Are  Alleged,  to  their  own  use,  or  wrongfully  deprived 

—  An  allegation  that  the  plaintiff  re-  the  plaintiff  of  the  use  and  possession 
fused  to  deliver  the  property  upon  de-  of  the  plaintiff's  goods."  etc.  It  was 
mand  and  did  unlawfully  convert  the  held  that  the  alternate  forms  in  which 
same  is  sufficient  without  alleging  how  the  wrong  was  laid  were  equivalent  and 
the  defendant  had  possession  of  the  related  to  the  same  thing,  and  that  there- 
property.  Bryden  r.  Croft,  {Tex.  Civ.  fore  the  declaration  was  sufficient.  Dis- 
App.  1898)  46  S.  W.  Rep.  853.  Hnji^ishing  Stirling  v.  Garritee,  18  Md. 

Omissions    Cnred    by    Answer.  —  In  468. 

Ferrera  v.  Parke,  19  Oregon  141,  it  was  Allegation  that  Taking  Was  ITnlawfol 

held   that  the  complaint   would   have  or  that  if  Not  Unlawfnl  Defendant  After- 

b:en  more  in  harmony  with  the  spirit  wards  Converted. —  In  Texas  it  has  been 

of  gooJ  pleading  if  it  had  alleged  the  held  that  a  petition  which  alleges  in 

delivery  of  the  property  to  the  defend-  one  paragraph  an  unlawful  taking  of 

ant  and   the  object  of  such  delivery,  the    property   may   allege   in   another 

etc.,  but  that  the  defendant  supplied  paragraph  that  "  if   it  should   appear 

the  omission   by  an  '*  express  aider  "  from  the  evidence  that  the  said  taking 

in  his  answer,  these  allegations  being  at  the  said  time  was  not  unlawful,  then 

contained  in  ihe  defendant's  answer,  plaintiff  here  now  alleges  that  the  de* 

with  further  matter  designed  to  excuse  fendants  did  afterwards,  and  before  the 

his  failure  to  return  the  property.  filing  of  this  suit,  unlawfully  refuse  to 

Insufficient    Averment    of   Defendant's  deliver  the  same"  after  demand,  and 

Fidnciary    Capacity  —  California  Statute,  that  such  pet  ition  is  not  open  to  a  speci al 

—  In  Porter  r/.  Hermann,  8  Cal.  619,  exception  that  it  is  vague  and  uncertain, 
the  plaintiff  sought  to  bring  the  defen  1-  or  inconsistent  and  repugnant,  or  that 
ant  within  the  provisions  of  a  statute  the  force  of  one  paragraph  is  destroyed 
providing  that  in  an  action  for  money  by  another.  Bryden  v.  Croft,  (Tex. 
or  property  embezzled  or  fraudulently  Civ.  App.  1898)468.  W.  Rep.  853. 
misapplied  or  converted  by  any  agent.  Averment  of  Wilfol  and  Xalieiooi  Tak- 
etc,  judgment  may  be  enforced  by  ar-  ing. —  It  is  not  sufficient  to  allege  that 
rest  and  imprisonment  of  the  person  of  the  defendant  took  the  property  **  wil- 
the  defendant.  The  allegation  of  the  fully  and  maliciously."  and  that  he 
complaint  was  that  the  money  was  "col-  still  retains  a  portion  of  it,  as  the  prop* 
lected  and  received  by  the  defendant  as  eriy   may   have    been    taken   wilfully 
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defendant  wrongfully  carried  away  the  property.* 

(o)  Benuuid  and  Sofosal  —  SnAolenoy  of  Bare  ATormont  of  ConTonlon.  — 
Where  actual  conversion  of  the  property  is  alleged  in  the  declara- 
tion or  complaint,  it  is  wholly  unnecessary  to  allege  that  before 
the  institution  of  the  action  a  demand  was  made  upon  the  defend- 
ant for  the  property  and  that  he  refused  to  deliver  it  to  the  plain- 

tifl.*    This  rule  applies  not  only  in  cases  in  which  the  defendant's 

and  maliciously  without  a  conversion,  to  the  same  effect  Bernstein  v,  Warland, 

Triscony  v.  Orf,  49  Cal.  612.  (Supm.   Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 

Bafficiency   of    General    Allegation   of  280. 

Wrongfol  Taking  —  New  Tork  Statute.  —  ATorment    of   Mere   Seisnre  —  Befect 

Code  (Uv.  Pro.  N.  V.,  §  1721.  provides  Cared  by  Answer.  —  Where  the  plaintiff 

that  **  where  the  complaint  contains  a  alleges  a  seizure  and  does  not  allege 

sufficient  statement  of   the   plaintiff's  an  unlawful  seizure,  even  though  the 

title,  a  general  allegation  that  the  de-  statement  of  his  cause  of  action  may 

fendani  wrongfully  took  the  chattel  is  be  defective,  the  defect  is  cured  by  an 

sufficient,   without    setting    forth    the  answer  which  raises  the  question  of  the 

facts  showing    that    the    taking    was  rightfulness  of    the  seizure.     Gaskins 

wrongful.     Where   the   taking  of   the  v,  Davis,   115   N.  Car.  85,  44  Am.  St. 

chattel  is  not  complained  of,  but  the  Rep.  439. 

action   is  founded    upon  its  wrongful  2.  California,  —  Daggett  z/.  Gray,  no 

detention,     the    complaint    must     set  Cal.  169. 

forth  the  facts  showing  that  the  deten-  Indiana,  —  Buntin    v,    Pritchelt,    85 

lion  was  wrongful."    Scolield  v.  White-  Ind.  247;  Jeffersonville,  etc.,  R.  Co.  v, 

Jegge,  49  N.  Y.  259;  Desbecker  v,  Mc-  Gent,  35   lod.   39;  Robinson  v.   Skip- 

Farline.    42     N.    Y.    App.    Dtv.    455;  worth,  23  Ind.  311;  Nelson  v,  Corwin, 

Chapin  v.   Merchants'   Nat.   Bink,  31  59  Ind.  489;  Proctor  v.  Cole,  66  Ind. 

Hun  (N.  Y.)  529.  576:  Jones  v,  Gregg,  17  Ind.  84;  Boyle 

Heoeesity  to  Allege  Wrongful fietention.  v.  Guysinger,   12  Ind.  273;  Cooper  v. 

—  It  is  not  necessary  to  allege  that  the  Helsabeck,  5  Blackf.  (Ind.)  14;  Reish 

defendant  wrongfully  retains  the  prop*  v.   Reynolds,  68  Ind.   561;  Bunger  v, 

erty  sued  for,  an  allegation  that   the  Roddy,    70   Ind.  26;  Hon    v,    Hon,  70 

dzfendant    wrongfully  converted    the  Ind.    135;    Snyder  v,    Baber,    74   Ind. 

property  to  his  own  use  being  sufficient.  47:    Ferguson   v,    Dunn,    28    Ind.   58; 

Proctor  V,  Cole,  66  Ind.  576.  Knowhon  v.  School  City,  75  Ind.  103; 

Averment  that  Defendant  Has  Ck>nunitted  Garard  v.  Garard,  135  Ind.  15;  Sloan 

Larceny  —  Necenity  to  Allege  that  Grim-  v.  Lick- Creek,  etc.,  Gravel  Road  Co., 

inal  Prosecntion  Has  Been  Instituted.  —  In  6  Ind.  App.  584;  Stewart  v.  Long,  16 

some  jurisdictions  it  is  held  that  where  Ind.  App.  164;   Koehring  v.  Aultman, 

the  defendant  has  committed  larceny  7  Ind.  App.  475. 

trover  will  not  lie  until  after  a  criminal  Minnesota,  —  Adams    v.    Castle,    64 

prosecution   has  been   instituted,    and  Minn.  505. 

where  such  rule  prevails  a  declaration  Missouri.  — Norman  v,  Horn,  36  Mo. 

which  sets  out  facts  showing  that  the  App.  419:  Battel  v,  Crawford,  59  Mo. 

defendant  committed    larceny   is    de-  215. 

murrable  unless  it  is  also  alleged  that  New  York,  —  Saratoga  Gas,  etc.,  Co. 

complaint   has    been    made    to    some  ff.  Hazard,  55  Hun  (N.  Y.)  251;  Carter 

magistrate  for  said  crime.     Rojrce  v,  t/.  Eighth  Ward  Bank,  (Supm.  Ct.  Spec. 

Cakes,    20  R.  I.  252      And   as  to  the  T.)  33  Misc.  (N.  Y.)  128. 

necessity   tn  prosecute    the   defendant  Ohio.  —  Baltimore,   etc.,    R.    Co.    v, 

criminally  before  suing  him  in  trover,  O'Donnell,  49  Ohio  St.  489.  34  Am.  St. 

see  Am.  and   Eng.  Encyc.  of  Law  (2d  Rep.  579. 

cd.),  title  Trover  and  Conversion,  Wisconsin.  —  Johnson    v.    Ashland 

1.  Johnson   v.   Oregon   Steam    Nav.  Lumber  Co.,  45  Wis.  119. 

Co.,  8  Oregon  35,  holding  that  it  is  not  Contra.  —  In  Purves  v.  Moltz,  5  Robr. 

sufficient  to  allege  that  the  defendant  (N.  Y.)  653.  it  was  declared  that  where 

"  wrongfully  carried  away"  the  prop-  the  original  possession  was  lawful  it 

erty  without  alleging  that  it  was  wrong-  is  necessary  to  allege  a  demand.     The 

fully  taken  from  the  plaintiff.     See  also  report  of  the  case,  however,  does  not 
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possession  was  wrongful  in  its  inception  and  in  which  it  is  unnec- 
essary to  prove  a  demand  upon  the  defendant  as  a  constituent 
part  of  the  conversion/  but  also  even  in  those  cases  in  which  it 
may  be  necessary  to  prove,  in  order  to  establish  the  fact  of  con- 
version^  that  there  were  a  demand  and  a  refusal ;  *  and  it  has  been 
held  that  even  where  the  pleader  admits  that  the  defendant's 
possession  of  the  property  was  originally  rightful,  it  is  sufficient  to 
allege  a  wrongful  conversion  without  averring  a  demand  and 
refusal.^ 

Propriety  and  baAoionoy  of  AvomiOBt  of  Demand  and  Beftual.  —  However, 
although  the  plaintiff  may  allege  merely  a  wrongful  conversion 
without  alleging  a  demand  and  refusal,  it  is  sufficient  to  allege  a 
demand  and  refusal  where  such  allegation  is  coupled  with  other 
allegations  showing  that  the  refusal  to  deliver  the  property  upon 
demand  amounted  to  a  conversion  ;**  but  the  pleader  must  be  cau- 

disclose  what  the  complaint  alleged,    tt  gallon  that  the  defendants  '  converted 

does  not  appear  whether  the  plaintiff  and  disposed  of   the  property  to  their 

alleged  merely  a  wrongful  conversion  own    use  '    is   the  allegation  of  a  fact 

or    attempted    to    set   forth   the   facts  sufficient,  in   the  absence  of  a  special 

showing  a  wrongful  conversion.     The  demurrer*     to     sustain    a    judgment, 

c'jurt  cited  New  York   Car  Oil  Co.  v.  Upon  the  trial  of  an  issue  on  this  aver- 

Richmond,   6   Bosw.   (N.  Y.)    2x3,    10  ment  the  plaintiff   would  be  at  liberty 

Abb.  Pr.  (N.  Y.)  185,  in  which  case  no  to  introduce  evidence  of  a  demand  and 

'luestion   of    pleading    was    involved,  refusal,  if  such  evidence  were  sufficient 

S;e  also    Fuller  v,  Lewis,  (Supm.  Ct.  or  necessary  to  establish  the  conver- 

Sp*c.  T.)  3   Abb.  Pr.  (N.  Y.)  383,    In  sion,    and   he   would   also,  under  this 

which  case  it  was  declared  that "  if  a  averment,   be  authorized  to  ofifer  evi- 

demand  and  refusal  are  issuable  facts,  dence  that  the  defendants  had  sold  or 

material  to  the  maintenance  of  the  ac-  otherwise  dealt  with  the  property  in  re- 

tion,   whatever  might  have  been    the  pudiation  of  the  claim  of  the  plaintiff." 

former  rule  on  the  subject,  they  must  See  also  to  the  same  effect  Battel  v. 

now  be  stated  in  the  complaint.'*    This,  Crawford,  59  Mo.  215;  Baltimore,  etc., 

however,    was    an    action   to   recover  R.  Co.  «/.  O'Donnell,  49  Ohio  St.  489.  34 

specific  personal  property   and  not  an  Am.  St.  Rep.  579. 
action  in  the  nature  of  trover.  8.  Knipper  v,  Blumenthal,  T07  Mo. 

1.  Daggett  V,   Gray,    no   Cal.    i6q;  665,  in  which  case  the  court  m/^  Battel 

Sargent    v,    Sturn,    23    Cal.    359,    83  c/.  Crawford,  59  Mo.  215;  Ross  r.  Clark, 

Am.   Dec.   n8;    Paige   v.  O'Neal,    12  27  Mo.  549,  and   Himes  v.  McKinney, 

Cal.    483;    Ray   v.    Davison,    24    Mo.  3  Mo.  382.     But  see  conira   Kendall  z^. 

280;  Maiheny  v.  Johnson,  9  Mo.  232;  Duluth,  64  Minn.  295. 
Schmidt  v.  Garfield  Nat.  Bank,  64  Hun        4.  Williams  v.  Stowell,  5  Kan.  App. 

(N.   Y.)  298,  in   which   case  the  court  880,  in  which  case  it  was  alleged  that 

citfJ  La  Fayette  Countv   Bank  v.  Met-  the  defendant  took  said  property  into 

calf,  40  Mo.  App.  502,  Pease  v.  Smith,  his   possession,  that    the   plaintiff  de- 

61  N.  Y.  481,  and  Saratoga  Gas,  etc.,  manded  possession  thereof,   and    that 

Co.    V.    Hazard,    55    Hun  (N.  Y.)  251;  the  defendant  had  refused  and  still  re- 

Velsian  v.  Lewis,  15  Oregon  539,3  Am.  fused  to  deli  ver  the  same  to  the  plaintiff, 

St.  Rep.  184;  Ross  V.  McGuffin.  2  Tex.  but  wilfully,  maliciously,  and  unla^- 

App.  Ci^.  Cas.,  §460.  fully  detained  said  property  from  the 

8.  Daggett  v.  Gray,  no  Cal.  169,  in  plaintiff.     It    was   held   that   this  was 

which   case   the   court  said:   *    If   the  equivalent  to  an  allegation  of  conver- 

reldtion  of  the  defendant  to  the  prop-  sion    and  was   sufficient.     See  also  to 

eriv  is  such  that  a  previous  demand  is  the  same  effect  Sheldon  v.  Hoy,  (Supm. 

essential  in  order  to  establish  conver-  Ct.  Gen.  T.)  11  How.  Pr,   (N.  Y.)  11, 

sion  on  his  pari,  proof  of  such  demand  wherein  it  was  held  that  an  allegation 

must  be  made  at  the  trial,  but  the  de-  of  a  wrongful  conversion  Is  not  a  mere 

mand  need  not  be  alleged.     The  alle-  legal  conclusion  of  the  pleader. 
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tious  in  averring  a  demand  and  refusal,  because  such  an  averment 
is  not  sufficient  unless  it  is  accompanied  by  an  averment  of  con- 
version or  other  facts  showing  that  a  refusal  to  deliver  the  prop- 
erty upon  demand  amounted  to  a  conversion.* 

ATorment  of  Facti  Making  Bomand  and  Bofnsal  Keoosiary.  —  Where  the 
plaintiff  undertakes  to  allege  the  facts  constituting  the  conversion, 
instead  of  alleging  merely  that  the  defendant  converted  the  prop- 
erty, it  may  become  necessary  to  allege  a  demand  and  refusal.' 

•aAdoncj  of  Avorment  of  Demand  and  the  flour  had  been  transported  to  In« 

Befosal.  —  It  has  been  held  that  a  com-  dianapolie  when  the  demand  was  made, 

plaint  which  alleges  property  in   the  or  that  sufficient  lime  had  elapsed  for 

plaintiff,  possession    by  the  defendant  its  transportation,  or  that  the  flour  had 

at  bailee,  his  refusal  to  deliver  on  de-  been  converted  by  the  defendant  to  its 

mand,  and  the  value  of  the  property,  is  own  use." 

sufficient.      Gregory   v.    Fichtner,    (C.  2,  Kendall  v.  Duluth,  64  Minn.  295, 

PI.  Gen.  T.)27Abb.  N.  Cas.  (N.  Y)86.  in    which    case    it    was    alleged    that 

Demand   of    Xzempt    Property   Soiled  the  plaintiff  furnished  an  undertaker's 

under  Xzooution.  —  A  complaint  in  an  wagon  to  the  defendant  for  the  purpose 

iction  against  a  shcri(f  to  recover  prop-  of  conveying  sick  persons,  and  that  the 

erty  seized  under  an  execution  which  defendant,    in   addition    to   using   the 

alleges   that  within   the   time  allowed  wagon  for   the   purpose  agreed  upon, 

by  statute  after  the  levy  the  plaintiff  had  the  wagon  remodeled  into  an  am- 

prepared,  subscribed,  verified,  and  de-  balance  and  converted  the  same  to  its 

livered   to  the  defendant  as  sheriff  a  own  use  and  has  ever  since  had  and 

schedulenf  all  his  property,  as  provided  used  eaid  wagon.     It  was  held  that  the 

by   the   statute   of    exemptions,  '*  and  complaint  stated   no  cause  of  action, 

made  and   served  upon  said  sheriff  a  there  being  no  allegation  that  a  leiurn 

notice  cUiming  the  said  pioperty  thus  of  the  wagon  had  been  demanded  and 

levied  upon  by  him  as  aforesaid  to  be  refused.     See  also   to  the  same  effect 

exempt,"  is  sufficient  without  an  alle-  Daggett  v.  Gray,  no  Cal.  169:  Moyna- 

gation  of  a  formal  demand.    Holdridge  ban.  v.    Prentiss,    10  Colo    App.  295; 

V.  lee.  3  S.  Dak.  134.  Saratoga  Gas,  etc.,  Co.  v»  Hazard.  55 

1.  Perry    v.    Musser,    68    Mo.   477;  Hun  (N.  Y.)  251.     But  see  K nipper  p. 

Watriss  v.   Pierce,  36  N.  H.  239.     See  Blumenthal,  X07  Mo.  665,  holding  that 

also   I   Chitiy  on  Pleading  (16th  Am.  where  conversion  is  alleged  a  demand 

ed.)  247.  and  refusal  need  not  be  averred,  even 

Ck>mplaint  Bad  Boeause  of  Unroasonahle  though  the   pleading  admits  that  the 

Demand. —  In    Jefferson ville,    etc..   R.  defendant's  possession  was  originally 

Co.  V.  Gent,  35  Ind.  39,  the  complaint  rightful 

alleged  the  delivery  of  goods  to  the  de-  Even  Where  the  Complaint  Ii  Not  for  a 

fendant    railway  company  for   trans-  Wrongful  Taking  from  the  plaintiff,  but 

portation,  and  that  thereafter,  to  wit,  on  only  for  a  wrongful  detention,  it  is  not 

the day  of- ,   1867,  the  plaintiff  and  never  was  necessary  to  allege  in 

demanded  the  properly  but  the  defend-  the  declaration  or  complaint  a  dem&nd 
ant  then  and  there  refused  to  deliver  and  refusal.  Bernstein  t/.  Warland. 
the  same  to  the  plaintiff.  There  was  (Suptn.  Ct.  Spec.  T.)  33  Misc.  (N.  Y  ) 
no  averment  as  to  the  day  when  the  280.  in  which  case  the  court  said:  "  It 
property  was  delivered  to  the  defend-  would  be  strange  indeed  to  hold  a  com- 
ant.  and  it  was  held  that  as  the  railroad  plaint  for  a  wrongful  conversion  de- 
company  was  entitled  to  a  reasonable  murrable  for  lack  of  an  allegation  of 
time  after  transporting  the  property  in  demand  and  refusal,  when  it  may  not 
which  to  make  delivery,  and  as  for  all  be  necessary  to  prove  a, demand  and 
that  appeared  the  demand  might  have  refusal  at  all.  And  it  would  be  quite 
been  made  before  the  transportation  of  as  strange  to  hold  that  a  demand  and 
the  property  or  before  a  reasonable  refusal  must  be  pleaded  in  order  to  be 
time  had  elapsed  after  its  transporia-  proved.  It  would  be  the  same  as  hold- 
tion,  the  complaint  was  bad.  Said  the  ing  that  any  other  evidence  must  be 
court:  "The  pleading,  to  be  good,  pleaded  in  order  to  be  given  at  the 
ought,  we  think,  to  show  either  that  trial.     The  contrary  is  suggested  now 
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Bnilloionoy  of  Avermont  of  fiefaaal  Without  Demand.  —  It  has  been  held 
that  an  averment  that  the  defendant  has  failed  and  refused  to 
account  for  the  property  is  sufficient  without  averring  a  deman  J, 
because  a  refusal  necessarily  implies  a  demand.^ 

ATerment  of  Faoti  Ezcoiing  Demand.  —  Even  where  the  plaintiff  alleges 
the  facts  upon  which  he  relies  as  constituting  the  conversion,  he 
need  not  allege  that  a  demand  was  made  before  the  bringing  of 
the  action  where  he  alleges  facts  which  are  sufficient  to  excuse  a 
demand.* 

Waiver  of  Failure  to  Atot  Demand,  —  Where  the  declaration  or  com- 
plaint is  defective  because  of  its  failure  to  allege  a  demand  and 
refusal,  the  objection  may  be  waived  by  failure  to  make  it  in  the 
proper  manner  or  seasonably,  or  it  may  be  cured  by  the  plea  or 
answer.' 

and  then,  but  only  because  a  matter  of  cient  to  allege  that  the  defendant  con- 
evidence  is  inadvertently  mistaken  to  verted  the  property  to  his  own  use  and 
be  a  rule  of  pleading,  as  in  Fuller  v,  sold  it,  and  put  the  same  beyond  the 
Lewis,  (Supm.  Ct.  Spec.  T.)  13  How.  reach  of  the  plaintifif,  and  that  the  plain- 
Pr.  (N.   V.)  219.     As  Judge  Barnard  tiff   has   been   and   slill   is   unable   to 
said  in  the  replevin  case  of  Siedenbach  secure  possession  of  the  same. 
V,  Riley,  36  Hun(N.  Y.)  211,  with  his  3.  Sargent    v,   Siurm,   23   Cal.    35Q, 
usual   keen    comprehension:     *  There  holding  that  the  objection  is  not  avail- 
was  no  need  of  an  amendment  of  the  able  on  a  motion  for  nonsuit  where  it 
complaint  in  respect  to  a  demand.     An  appears  that  no  objection  was  made  by 
averment  in  a  complaint  that  the  de-  demurrer  and  that  the  defendant  took 
fendant  unlawfully  detains  the  plain-  issue   upon  all   the  averments   of   the 
tiff's  property  is  made  out  by  proof  of  complaint  and  there  is  a  verdict  for  ihe 
a  demand.     It  is  never  necessary  to  plaintiff;    Daggett   v.   Gray,    no  Cal. 
plead  the  evidence.'     Chitiy  states  the  169,  holding  that  it  is  immaterial  that 
rule  of  evidence  of  a  demand  and  re-  the  plaintiff  did  not  allege  a  demand 
fusal    being  sometimes   necessary   to  and  refusal  when  the  defendant  admits 
make  out  an   unlawful  detention  and  in   his  answer  that  he  converted  the 
con\rersion,   but  he  does  not  say  that  property  or  alleges  facts  showing  that 
th:   complaint   must   allege   such   de-  a  demand  would  have  been  futile, 
mand  and  refusal.     On  the  contrary.  Action  Against  Agent  —  Effect  of  An* 
h?    gives    forms    for    complaints    for  swer     Denying     Agency. —  Whete    the 
cases  of  detention,  and  they  contain  no  plaintiff  alleges  that  the  defendant  was 
such  allegation.     2  Chitty  on  Pleading  in  possession  of  certain  property  as  the 
[i6th  Am.  ed.]  621.      In  a  word,  the  plaintiff's  agent,  and  that  he  converted 
demand  and  refusal  was  never  a  re-  the  same  to  his  own  use,  the  defend- 
quirement  of  pleading,  but  of  evidence  ant,  by  denying  the  agency,  renders 
only."  unnecessary  allegation   and    proof   of 
Where  FlaintiffPnrchated  Property  After  demand  on  him    before  suit.     Becker 
Its  Cktnversion. —  It  has  been  held  that  v,    Feigenbaum,    (Cal.    1896)  45    Pac. 
where  the  plaintiff  avers  his  purchase  Rep.  837,  in  which  case  the  court  died 
of  the  property  after  it  had  been  taken  Parrott  v,    Byers,   40    Cal.    614,    ani 
and  converted  by  the  defendant,  it  is  Waddell  v.  Swann,  91  N.  Car.  108. 
necessary  to  aver  a  demand  made  upon  Action  Against  Bailee  —  Effect  of  An- 
the  defendant  and  a  refusal  after  the  iwer  Denying  Title  in  Bailor.  —  A  bailee, 
plaintiff's  purchase.      Smith   v.    Ken-  by  a  claim  in  his  answer  of  the  owner- 
nett,  18  Mo.  154.  ship  of  goods  intrusted  to  his  keeping, 

1.  Sloan  V,  Lick  Creek,  etc..  Gravel  and  a  denial  of  any  title  in  his  bailor, 
Road  Co.,  6  Ind.  App.  584,  in  which  obviates  the  necessity  of  proving  a  de- 
case  the  court  rtV^^  Snyder  v.  Baber,  74  mand  for  the  goods  before  bringing 
Ind.  47.  suit,   and   waives  the   omission  of  an 

2.  Koehring  v.  Aultman,  7  Ind.  App.  allegation  of  such  demand.  Daggett 
47$t  in  which  case  it  was  held  suffi-  v.  Gray,  no  Cal.  169. 
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SeflnitonoM  and  OtrUlnty  in  ATorring  Domand.  —  Where  it  is  necessary 
to  aver  a  demand  and  refusal  the  averment  should  be  definite  and 
certain,  but  an  insufficiency  of  the  pleading  in  this  respect  cannot 
be  objected  to  on  a  general  demurrer.^ 

(d)  Frand  —  IToooMity  to  AUego  Frand.  —  Where  property  has  been 
procured  by  fraud  it  is  not  necessary  to  allege  such  fraud;  it 
is  sufficient  for  the  plaintiff  to  declare  generally,  averring  that  the 
property  was  wrongfully  converted.* 

B^qnifllte  Averment!  ae  to  Frand. — Where,  however,  the  plaintiff 
attempts  to  show  that  the  defendant  has  been  guilty  of  fraud,  the 
facts  which  constitute  the  fraud  must  be  alleged.' 

6.  Damages  and  Value  of  Property  —  Prayer  —  a.  In  General. 
—  In  trover  the  prayer  is  for  damages  and  not  for  the  recovery  of 
the  specific  property,*  and  a  declaration  or  complaint  which  does 

1.  Howard  v,  Seattle  Nat.  Bank,  lo  not  sufficient  to  allege  that  the  defend- 
Wash.  280.  See  also  article  Definite-  ant  fraudulently  took  the  property  or 
NESS  AND  Certainty  in  Pleadings,  vol.  fraudulently  withholds  and  detains  the 
6,  p.  246.  same,  as  the  facts  constituting  the  fraud 

2.  Beebe  v.  Knapp,  28  Mich.  53;  should  be  averred.  See  further  article 
Bliss  V.  Cottle,  32  Barb.  (N.  Y.)  322,  in  Fraud,  vol.  9,  p.  684  et  seq, 

which  latter  case  the  court  said  '*  The  Bnffioleiit  Averment  of  IVaad  of  Xort- 
plaintiffs'  right  to  declare  generally,  gagor.  —  In  an  action  by  a  mortgagee  of 
claiming  the  property  as  theirs,  and  chattels  an  allegation  that  a  sale  of  the 
give  the  special  facts  in  evidence  on  mortgaged  chattels  was  made  fraudu- 
the  trial  to  establish  the  fraud  is,  I  lently  for  the  purpose  of  hindering,  de- 
think,  undoubted."  Following  Hunter  laying,  and  defrauding  the  creditors  of 
V.  Hudson  River  Iron,  etc.,  Co.,  20  the  mortgagor,  and  particularly  the 
Barb.  (N.Y.)  493.  plaintiff,  is  not  an  averment  of  a  con- 
Averment  as  to  Frandalontly  Keeping  elusion  of  law,  nor  a  mere  general  alle- 
and  Concealing  Property. —  In  Jones  c/.  gation  of  fraud,  but  of  a  substantive 
Rahilly,  16  Minn.  320,  the  complaint,  in  essential  fact.  Cone  v,  Ivinson,  4  Wyo. 
addition  to  alleging  a  demand   upon  203. 

the  defendant  and  his  refusal  to  deliver  4.  Seymour  v.   Van   Curen.  (Supm. 

up  the  property,  averred  thai  he  "  wil-  Ct.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  94. 

fully,    maliciously,    and    fraudulently  See  also  jtz/r^,  I.  Definitions  —  A^atur^ 

keeps  and  conceals  said   property,  so  of  Remedy;  infra^  XVlll.  /utljimenl. 

that    the    same    cannot    be   replevied  Claiming  Damages  as    in    Detinue.  ~ 

or  found    by   the   plaintiff."     It   was  Damages  must  be  laid  in  the  declara- 

held  that    these  latter  allegations  did  tion  for  the  injuries  complained  of.  and 

not  have  the  effect  of  making  the  action  in  trover  the  measure  of  damages  is 

one  for  detaining  the  property  rather  ordinarily  the  value  of  the  goods  at  the 

than  for  converting  it.  time    of  the    conversion.     Stirling   v. 

3.  Payne  v.  Elliot,  54  Cal.  339,  35  Garritee,  18  Md.  468,  in  which  case  the 
Am.  Rep.  80,  which  was  an  action  declaration  claimed  damages  for  the 
for  the  conversion  of  the  stock  of  a  detention  of  the  property  and  not  for 
corporation.  The  court  said :  "If  the  the  conversion  of  it,  and  also  claimed  a 
defendants,  as  trustees  of  the  plaintiff,  return  of  the  property  or  its  value, 
fraudulently  converted  the  stock  to  It  was  held  chat  the  declaration  was 
their  own  use,  the  facts  which  consti-  materially  defective,  and  that  a  verdict 
tuted  the  imputed  fraud  should  have  thereon  for  the  plaintiff  could  not  be 
been   stated;  for  fraud   is  never  pre-  supported. 

sumed,  but  must  be  proved;  and  to  be  Effect  of  Claiming  Damages  Which  the 

proved,  the  facts  upon  which  the  charge  Form  of  Action  Does  Not  Permit.  —  When 

is  based  must  be  specifically  alleged  in  a    declaration   seeks,   in    addition    to 

the  complaint."     Ciling   Davis  7^  Rob-  legitimate    damages,    other    damages 

inson,  10  Cal.  412.    See  also  Triscony  which  the  form  of  action  does  not  per- 

V,  Orr«  49  Cal.  612,  holding  that  it  is  mit,  and  there  is  a  general  assessment, 
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not  allege  that  the  plaintiff  sustained  any  damage  or  that  the 
property  was  of  any  value  is  bad.* 

NeoMsity  to  AU«9«  Valua  of  Proporty.  —  It  would  seem  that  in  strict- 
ness a  declaration  or  complaint  which  does  not  allege  that  the 
property  was  of  any  value  is  bad  on  special  demurrer.*  However, 
the  action  is  not  to  recover  the  value  of  the  propeity,  but  dam- 
ages for  the  alleged  wrong,  to  be  assessed  by  the  jury,'  and  while 
it  is  usual  as  well  as  better  form  to  allege  the  value  of  the  prop- 
erty, yet  the  plaintiff  is  not  required  to  state  its-true  value,  and  the 
omission  of  an  allegation  of  value  is  immaterial  if  the  pleading 
contains  a  proper  allegation  as  to  the  amount  of  the  plaintiff's 
damages.* 

the  judgment  should  be  arrested.  Per  (N.  Y.)  314,  in  which  case  the  coart 
Golisborough,  J.,  in  Stirling  v.  Gar-  cited  Wood  v.  Smith.  Cro.  Jac.  129; 
ritee.  18  Md.  468,  citing  2  Saund.  169,  Bac.  Abr.,  tit.  Trespass.  I  2  i.  Trover, 
171,  and  notes.  F  i;  Com.  Dig.,  tit.  Action  upon  the 
1.  Ryanf/.  Hurley,  119 Tnd.  115;  Allen  Case  upon  Trover,  G  i;  Esp.  Dig.  588, 
V.  Toner,  24  Ind.  App.  121;  Cohnfeld  wherein  Is  riV^</ Goodwin  v,  Har'vood, 
V,  Walsh,  2  N.  Y.  App.  Div.  190.  See  2  Rolle  447.  See  also  Brunswick- 
also  articles  Damagbs,  vol.  5,  p.  700;  Balke-Collender  Co.  v.  Brackett.  37 
Prayf.rs  for  Rrlirf,  vol.  16,  p.  774.  Minn.  58;  Gould  r.  Brown,  9  N.  J.  L. 
Objeotion  Waived.  —  Pleading  to  the  165;  Horneffer  v.  Duress,  13  Wis.  603. 
merits  is  a  waiver  of  objection  to  the  Distinotion  Between  Trover  and  Deti- 
want  of  an  averment  of  value  and  cures  nne.  —  It  seems  to  be  the  better  opinion 
the  defect.  Per  Woodruff,  J.,  in  Con-  that  a  declaration  in  an  action  of  trover 
no3sz/.  Melr.  2  E.  D.  Smith  (M.  Y.)  314.  need  not  state  the  value  of  the  prop- 
Value  at  Date  of  Conversion  or  Inter-  eriy.  though  this  is  necessary  in  the 
mediate  Conversion  and  Verdlot.  —  In  action  of  detinue  where  the  thing  itself 
some  states  statutes  have  been  enacted  or  the  value  is  to  be  recovered.  In 
providing  that  the  plaintiff  shall  have  trover  "  It  Is  not  the  price  which  the 
the  option  of  claiming  the  value  at  the  plaintiff  goes  for,  but  damages  for  the 
date  of  the  convers'on  with  interest,  or  conversion,  and  even  where  the  price 
the  highest  market  value  intermediate  Is  laid  he  may  recover  more  or  less, 
the  conversion  and  the  verdict  without  provided  the  damages  do  not  exceed 
interest;  but  such  statutes  do  not  pre-  those  laid  in  the  declaration.*'  Pear- 
scribe  honr  or  when  he  shall  exercise  point  v.  Henrv,  2  Wash.  (Va.)  192. 
such  option.  Thompson  v.  Schaetzel,  In  Nevada  it  has  been  held  that  the 
6  Dak.  284,  in  which  case  the  question  allegation  of  value  in  an  action  of 
arose  whether  the  plaintiff,  v/hen  he  trover  is  a  mateiial  allegation,  and  if 
assigns  judgment  for  the  value  of  the  not  denied  need  not  be  proven.  Hixon 
property  at  the  time  of  the  conversion,  v.  Pixley,  15  Nev.  475,  citing  Blackie  r. 
can  afterwards  elect  to  take  judgment  Cooniey,  8  Nev.  41,  and  Carl  yon  v, 
for  the  value  of  the  property  interme-  Lannan,  4  Nev.  156. 
diit^  the  conversion  and  the  verdict.  Value  of  Promissory  Note.—  In  Har- 
Dut  the  question  was  not  decided.  Ian  v.  Brown,  4  Ind.  App.  319.  the  com- 
In  California  it  has  been  held  that  plaint  alleged  the  conversion  of  a 
when  the  plaintlfl  fails  to  exercise  such  promissory  nove,  and  alleged  the  date 
option  the  court  may  exercise  it  for  of  the  note,  the  principal,  and  the  rale 
him.  Barrante  if.  Garratt,  soCal.  114.  of  interest.  It  was  held  that  these 
3.  Fry  v.  Baxter,  10  Mo  302,  holding  averments  were  a  sufficient  basis  for 
that  where  the  plaintiff  in  an  action  for  the  conclusion  alleged  that  the  plaintiff 
the  conversion  of  a  note  fails  to  allege  was  damaged  in  a  certain  amount,  and 
that  the  note  was  of  any  value,  the  de-  that  the  defendant  was  put  upon  his 
feci  can  be  reached  only  by  special  de-  defense  as  to  the  value  of  the  note, 
murrer.  See  also  i  Chitty  on  Pleading  which  would  be  taken  to  be  the  face 
(3d  Am.  ed.)  363.  value  unless  he  showed  it  to  be  less. 
8.  Richardson  v.  Hall,  21  Md.  399.  In  this  case  the  principal  stated  in  the 
4«  Connoss  v.   Meir,  2  E.  D.  Smith  note   was  one  hundred  and  fifty  dol- 
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SniBoionGy  of  ATOrment  of  Valno  —  Omiifion  of  Ad  Damnum.  —  Although 
it  is  proper  and  better  pleading  to  allege  that  the  conversion  was 
to  thedamageof  the  plaintiff  j  yet  a  declaration  or  complaint  which 
alleges  the  value  of  the  property  without  averring  in  conclusion 
that  the  plaintiff  was  damaged  in  any  particular  amount  is  suffi- 
cient, as  it  will  be  inferred  that  the  plaintiff  was  damaged  to  the 
amount  of  the  value  of  the  property.^ 

Amendmont  of  Declaration  or  Complaint.  —  The  averments  of  the  dec- 
laration or  complaint  as  to  the  value  of  the  property  or  the  plain- 
tiff's damages  are  amendable.* 

b.  Special  Damages.  —  Any  damages  that  were  the  natural 
and  necessary  result  of  the  conversion  are  recoverable  under  a 
general  averment  of  damages,*  but  the  plaintiff  can  recover  no 
more  damages  than  those  which  are  alleged ;  ^  and  it  is  well  settled 

lars,  and  the  plaintiff  prayed  damages  1876,   or    thereabouts,   the    defendant 

in  the  sum  of  two  hundred  dollars.  bought  for  account  of  plaintiff  six  hun- 

Inability   to    State  Valno  of  Note. —  dred  dollars*  worth  of  mining  stock; 

"  Where  the  parly  is  incapable  of  slat-  and  on  the  first  day  of  April,  1877,  or 

ing  the  date  and  amount  of  a  note  of  thereabouts,  the  defendant  purchased 

which  he  is  dispossessed,  the  law  will  for  the  plaintiff  fifteen  hundred  dollars' 

not  require  him   to  make  such  state-  worth  of  other  mining  stock;  and  on 

ment;  it  will  be  satisfied  by  an  allega-  the   first  day  of  May,  1877,  or  there- 

tion  that  the  note  is  of  great  value,  to  abouts,  the  defendant  purchased   for 

wit.  of  the  value  of  a  certain  sum.'*  the   plaintiff   fifteen    hundred   dollars' 

Bissel  V.  Drake,  19  Johns.  (N.  Y.)  66.  worth  of  other  mining  stock."     It  was 

Action  by  Mortgagee  —  Prayer  for  held  that  this  was  a  sufficient  allega- 
Amonnt  of  Mortgage  Debt.  —  In  an  ac-  tion  of  the  value  of  the  stock  to  sup- 
lion  by  a  mortgagee  in  which  he  alleged  port  a  judgment  for  four  thousand 
that  the  defendant,  a  sheriff,  took  and  seven  hundred  and  five  dollars, 
carried  away  the  mortgaged  property  1.  Maltingly  v,  Darwin,  23  111.  618; 
by  virtue  of  a  writof  auachment,  with-  Hargrave  v,  Penrod,  i  111.  401;  Ryan 
out  paying  or  tendering  to  the  plaintiff  v.  Hurley,  119  Ind.  115,  in  which  laitei 
the  amount  of  the  mortgage  debt,  il  was  case  the  court  cited  Gould  on  Pleading 
held  sufficient  to  allege  in  the  complaint  (5th  ed.),  c.  3,  §  166. 
ihe  amount  due  upon  the  mortgage  and  8.  Moomaugh  v.  Everett,  88  Ga.  67; 
claim  damage  for  that  amount,  and  a  Horneffer  v.  Duress,  13  Wis.  603.  See 
complaint  which  so  alleged  was  not  open  also  articles  Amendments,  vol.  i,  p. 
to  the  objection  that  it  failed  to  allege  586  ^/j^^  ;  Prayers  for  Relief,  vol.  16, 
that  the  property  was  of  any  value,  p.  790  ^/x/'^. 

Such  complaint  is  sufficient  to  support  S.  Rutland,  etc.,  R.  Co.  v.  Middle- 

a  judgment  for  the  value  of  the  prop-  bury  Bank,  32  Vt.  639,  in  which  case 

eny  where  such  value  is  less  than  the  the  court  cited  Hickok  v.  Buck,  22  Vi. 

mortgage  debt.     Troxler  v.  Buckner,  149. 

126  Cal.    288,  distinguishing  Irwin  v,  4.  Hannon  v.  Bramley,  65  Conn.  193; 

McDowell,  91  Cal.  122.     See  also  Cone  Moomaugh  v.  Everett.  88  Ga  67,  which 

V.   I  Vinson,  4  Wyo.  203,  holding  that  was  an  action  under  Code  Ga.  (1882},  g 

where  it  wasaUIeged  that  the  mortgagor  3390.    See  also  Georgia  R.,  etc.,  Co.  v. 

sold  the  property  for  twenty  thousand  Crawley,  87  Ga.  19T. 

dollars,  the  petition  was  not  open  to  the  Neoosiity   to  Pray  for    Interest. —  In 

objection  that  it  was  lacking  in  allega-  New  Dunderberg  Min.  Co.  v.  Old,  (C. 

lions  as  to  the  value  of  the  property  C.  A.)  97   Fed.  Rep.   150,  it  was  said: 

converted.  **  The  objection  that  the  prayer  of  the 

Value  of  Corporate  Stook.  —  In  Herrlich  complaint  contained  no  demand  for  in- 

V.  McDonald,  80  Cal.  460,  which  was  terest  is  not  worthy  of  extended  con- 

an  action  for  the  conversion  of  certain  sideration.  The  prayer  of  the  complaint 

corporate  stock,  the  complaint  alleged  was  ample  to  warrant  the  recovery.     It 

that  "on  the  first  day  of  November,  was  for  $300,000  damages.  Theamount 
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that  in  an  action  of  trover  the  plaintiff  cannot  recover  special  dam- 
ages unless  his  declaration  or  complaint  lays  the  foundation  for 
them,* 

Whtre  Property  If  Soitorfd  Before  Inititation  of  Aotion.  —  Although  trover 
lieai^for  damages  for  the  conversion  of  property  notwithstanding 
its  return  before  the  action  is  brought,  yet  it  has  been  held  that 
the  phiintiff  can  in  such  case  recover  only  nominal  damages,  unless, 
intermediate  the  conversion  and  the  return  of  the  property,  special 
damage  has  been  sustained,  and  that  such  special  damage  must 
be  distinctly  alleged  in  the  declaration.' 

recovered  was  only  $31,618  82  and  costs.  Necessity  to  Allege  Interraption  of  Bnsi- 
Since  it  was  immaierial  whether  the  nets,  Ete. —  In  Agnew  v.  Johnson,  23 
interest  was  recovered  as  damages  or    Pa.  St.  471,   62  Am.  Dec.  303,  which 

was  an  action  for  the  conversion  of  cer- 
tain stereotype  plates,  it  was  held  that 
thece  being  no  special  count  or  aver- 
ment in  the  declaration  as  to  loss  sus- 
tained by  the  plaintiff  in  consequence 
of  the  interruption  of  his  business,  or 
for  the  cause  and  (rouble  of  obtaining 
new  plates,  damages  were  not  recover- 
able therefor,  and  that  the  damages 
were  10  be  measured,  in  accordance 
with  the  ordinary  rule,  by  the  value  of 
the  property  converted,  with  interest 
from  the  time  of  the  conversion. 

Neeessity  to  Allege  Deterioration  ia 
Price.  —  Since  the  measure  of  damages 
for  the  unlawful  seizure  without  malice 
of  personal  property,  where  it  is  subse- 
quently returned  to  the  owner,  is  the 
difference  between  the  value  of  the 
goods  at  the  time  and  place  of  the  un- 
lawful taking  and  at  the  lime  and 
place  when  and  where  returned,  inad- 


as  interest,  it  was  equally  immate- 
rial whether  it  was  demanded  in  the 
prayer  of  the  complaint  as  the  one  or 
the  other." 

1.  Aiadama,  —  Ross  v.  Malone,  97 
Ala.  529,  in  which  case  the  court  cited 
Alabama  G.  S.  R.  Co.  v.  Tapia,  94  Ala. 
326. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Mudford,  44  Ark.  439.  See  also  Cocke 
V.  Cross,  57  Ark.  87;  Jones  v  Horn,  51 
Ark.  19. 

Illinois.  —  Barrelett  v,  Bellgard,  71 
111.  280;  Sturges  V.  Keith.  57  111.  451. 

Pennsylvania.  —  Agnew  v.  Johnson, 
22  Pa.  St.  471,  62  Am.  Dec.  303.  See 
also  Rank  v.  Rank,  5  Pa.  St.  211. 

Texas,  —  Smith  v.  Connor,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  267.  See 
alio  Flarris  v.  Finberg,  46  Tex.  79; 
Waller  v.  Hall,  (Tex.  Civ.  App.  1898) 
46  S.   W.    Rep.   83;  Alderson  v.  Gulf, 


etc.,  R.  Co.,  (Tex.  Civ.  App.  1893)  23  dition   to  the  value  of  the  use  during 

S.  W.  Rep.  617.  the  time  of  detention,  damages  result- 

Vermont.  —  Rutland,  etc.,  R.  Co.  c.  ing   from    the    deterioration    in    price 

Middlebury  Rank,  32  Vt.  639.  should    be    specially  alleged    by   th» 

Washinf^ton.  —  Fish  v.  Nethercutt,  14  plaintiff.     Coulson  v.  Panhandle  Nat. 

Wash.  582.  Bank,  13  U.  S.  App.  39,  citing  Harris 

United    States.  —  Coulson     v.     Pan-  v.  Finberg,  46  Tex.  79. 

handle  Nat.  Bank,  13  U.  S.  App.  39.  Special  Damage  for  Use  of  Property. — 

Se:  alsoWestern   Land,  etc.,   Co.    v.  The  ordinary  rule  as  to   damages  in 


Hall,  33  Fed.  Rep.  236. 

England, — Moon  v,  Raphael,  2  Bing, 
N.  Cas.  310,  29  E.  C.  L.  345. 

Exemplary  Damages.  —  The    plaintiff    is  sought  to  be  recovered,  growing  out 
niav     pray     for    exemplary    damages    of  the  use  of  the  property, "the  plainliff's 


cases  of  conversion  is  to  allow  the 
value  of  the  property  laken,  with  in- 
terest.  If  special  damage  to  the  plaintiff 


where  he  alleges  that  the  acts  of  the 
defendant  were  wrongful,  wilful,  and 
wanton.  Alderson  v.  Gulf,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  617.  But  the  plaintiff  cannot  re- 
cover exemplary  damages   unless    he 


knowledge  of  the  existence  of  such  use 
should  be  shown  either  by  direct  alle- 
gation,  or  by  facts  alleged  that  would 
imply  such  notice.  Smith  v.  Connor, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
267.     See  also  Waller    v.   Hail,  (Tex. 


alleges  facts  showing  that  he  is  entitled  Civ.  App.  1898)46  S.  W.  Rep.  82. 
to  the  same.     Sturges  v.  Keith,  57  Hi.        2.  Barrelett  v.   Bellgard,  71  111.  980. 

451.     See  also  to  the  same  effect  Fish  in  which  case  the  court  cited  Moon  f. 

V.  Nethercutt,  14  Wash.  582.  Raphael,  2  Bing.  N.  Ca«?.  310,  29  E.  C. 
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7.  Objections  Waived.  —  Objections  to  the  declaration  or  com- 
plaint which  are  not  jurisdictional  may  be  waived  by  the  defend- 
ant by  failure  to  make  them  in  the  proper  manner  or  seasonably.* 
Thus  it  is  well  settled  that  a  defective  declaration  or  complaint 
may  be  aided  by  the  plea  or  answer,*  or  by  verdict,'  and  it  is  well 
settled  that  objections  to  the  declaration  or  complaint  cannot  be 
raised  for  the  first  time  on  appeal.* 

8.  Amendmentt  —  a.  In  General.  —  In  an  action  of  trover,  as 
in  other  actions,  the  court  has  a  wide  discretion  in  permitting  the 
declaration  or  complaint  to  be  amended  where  its  allegations  are 
insufificient  or  informal,  and,  as  will  be  seen  hereinafter,  amend- 

L.  345.     See  also  Western  Land,  etc.,  Wis.  563,   wherein   will  be  found  the 

Co.  V.  Hall,  33  Fed.  Rep.  236,  wherein  gist  of  a  complaint  that  was  considered 

a  petition  for  the  recovery  of  expenses  sufficient   as  against  an  objection   to 

incurred   by  the  plaintiff  in  regaining  evidence. 

the  property  was  held  sufficient  on  gen-  8.  Barreleu  t^.  Bellgard,  71  111.  280; 

eral  demurrer,  there  being  no  prayer  Davis  v,  Davis,  6   Blackf.  (Ind.)  394: 

for  the  recovery  of  the  marlcet  value  of  Louisville,   etc.,  R.   Co.  v.  Lawson,  88 

the  property,  but  merely  for  the  recov-  Ky.  496,  holding  that  a  defective  aver- 

erv  of  the  amount  of  such  expenses.  ment  of  conversion  may  be  aided  by  an 

Wli«r6  Property  It  Bttumtd  Pending  answer  which  denies  that  there  was 
Action. —  In  Rank  v.  Rank,  5  Pa.  St.  any  conversion;  Beebe  v.  Latimer,  59 
211,  in  which  case  the  goods  were  un-  Neb.  305,  in  which  case,  it  having  been 
conditionally  received  by  the  defend-  objected  that  the  petition  did  not  state 
ant  after  suit  brought,  it  was  held  that  a  cause  of  action  against  ail  the  de- 
alihough  the  declaration  contained  no  fendants,  it  was  held  that  the  error  corn- 
allegation  of  special  damages,  the  plain-  plained  of  was  cured  by  the  answer,  as 
tiff  was  entitled  to  damages  for  the  the  pleadings  construed  together  dis- 
difference  in  value  at  the  time  of  the  closed  a  joint  liability:  Parlin,  etc., 
conversion  and  that  of  the  delivery.  Co.  v.  Hanson,  21  Tex.  Civ.  App. 
CVw^ur/ Collins  V.  Lowry,  78  Wis.  329,  401:  Lyen  v.  Bond,  3  Wash.  Ter. 
wherein  it  was  held  that  where,  pend<  407. 

ing  the  action,   the  plaintiff    accepts  Effeot    of   Pleading  General    Issue. — 

from    the    defendant    the   thing  con-  Purely  technical  objections  to  the  dec- 

verted,  he  cannot  continue  the  action  laration,  even  though  a  special  demur- 

and  recover  the  full  or  partial  value  rer  thereto  is  sustained,  are  waived  by 

of  the  thing  converted,  and  damages  pleading  the  general  issue  and  going 

for   his  time,   trouble,  and    expenses  to    trial    without    further    objection, 

incurred   in   the  bringing  of  the   ac-  Barrelett  v.  Bellgard,  71  III.  280. 

tion  and  obtaining  the  return  of  the  Ooneral    Statement    of    Facts.  —  "AI- 

property.  though   a  general   statement  of  facts 

1.  Pearcet'.  Foote,  113  III.  228;  Smith  which  admits  of  almost  any  proof  to 

V.  Force,  31  Minn.  IT9.  sustain  it  is  objectionable,  yet,  if  not 

Objections  Made   at  Trial.  —  Greater  taken  advantage  of  by  demurrer,  it  is 

latitude  of  construction  should  be  in-  sufficient,  after  pleading  to  the  merits, 

dulged   to  sustain  the  complaint  when  to  adihit  testimony  to  sustain  the  cause 

the  objection  that  it  does  not  state  a  of  action  stated."     Williams  7.  Raper, 

cause  of  action  is  first  made  at  the  trial.  67  Mich.  427. 

Johnson  v.  Ashland  Lumber  Co.,  45  8.  Hamlin  v.  Carruthers,  19  Mo.  App. 

Wis.  119.     See  also  to  the  same  effect  567. 

Smith  V.  Force,  31  Minn.  T19.  Objections  Made  After  Verdict  are  not 

Snflloienoy  of  Complaint  Baised  by  Ob-  favored.     Good  v.  Harnish,  13  S.  <Sr  R. 

jection  to  Svidonoe.  —  Where  there  is  no  (Pa.)  99. 

demurrer  to  the  complaint  and  its  suffi-  4.  Kyle  v.  Caravello,   103  Ala.   150; 

ciency  is  first  raised  by  objection   to  Young  v.  Davis,  30  Ala.  213.     See  also 

evidence  at  the  trial,  it  must  be  Hber-  article  Exceptions  and  Objections,  vol. 

ally  construed.    Brickley  r,  Walker,  68  8,  p.  153. 
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ments  will  be  allowed  in  many  particulars.* 

b.  In  What  Particulars  —  in  Oen^rai.  —  An  amendment  is 
permissible  for  the  purpose  of  making  the  declaration  or  com- 
plaint more  definite  and  certain,*  to  make  the  pleading  conform 
to  the  proof,*  and  indeed  to  cure  almost  any  shortcoming  in  the 
declaration  or  complaint.*     Thus,  an  amendment  maybe  permit- 

1.  California,  —  Woodham  v,  Cline.  may  amend  in  the  latter  court.     Allen 

130  Cal.  497.  V,  McMona/^le,  77  Mo.  478. 

Connecticut,  —  Lovell  r.  Hammond  Continaanoe  Where  Defandant  Ii  Bar- 
Co.,  66  Conn.  500.  prised.  —  As  in  other  actions,  if  the  de- 

Georgia,  —  McElhannon  v.  Farmers'  fendani   makes    it  appear   that   he    i^ 

Alliance  Warehouse,  etc.,  Co.,  95  Ga.  surprised  by  an  amendment  the  court 

670;  King  z'.  Wright,  77 Ga.  581;  Toole  may  continue  the  cause.     Maxwell  v. 

V.  Americus  First  Nac.    Bank,  54  Ga.  Harrison,  8  Ga.  61,  52  Am.  Dec   385. 

4CJ7;  Souihern  Express  Co.  v.  Palmer,  8.  Waverly  Timber,  etc.,  Co.  v,  St. 

48  Ga.  85;  Phillips  v.  Brigham,  26  Ga,  Louis  Cooperage  Co.,  112  Mo.  383. 

617,  71  Am.  Dec.  227;  Parker  v.  Cham-  Teohnloai  Ofejeetioiis.  —  Where  the  ob- 

bers,  24  Ga.  5T8;  Rome  R.  Co.  t/.  SuUi-  jections  to  the  declaration  are  purely 

van,  i4Ga.  277;  Maxwell  v.  Harrison,  technical   they   may    be  cured   by    an 

8  Ga.  61,  52  Am.  Dec.  385.  amendment.     Barrelett  v.  Bellgard,  71 

Illinois,  —  Pearce   v,  Foote,  113   111.  III.  280. 

228.     See  also  Mulheisen  v.  Lane.  82  8.  Gillespie  v,  Evans,  10  S.  Dak.  234. 

Ill    117.  4.  Robson  v.  Rawlings,  79  Ga.  354. 

Indiana,  —  See   Cleveland,   etc.,    R.  Allegations   as    to    Demand    May    Be 

Co.  V,  Wright,  (Ind.  App.  1900)  58  N.  £.  Amended.  —  Where  the  allegations  as  to 

I^cp*  559-  demand   are   not  suflSciently   positive 

Iowa,  —  Fraice  v,  Orvis,  (Iowa  1898)  and   direct  an  amendment  is  permis- 

75  N.  W.  Rep.  660.     See  also  Osborne  sible.     Howard  v.  Seattle  Nat.  Bank, 

V,  Meicalf,  (Iowa  1900)  84  N.  W.  Rep.  10  Wash.  280. 

685.  Af  to  Place  from  Wldeh  Timber  Wat 

Maine, — Nickerson  v,  Bradbury,  88  Cnt.  —  In  trover  for  lumber  cut   from 

Me.  593:  Randlette  v,  Judkins,  77  Me.  land,  where  there  is  a  variance  as  to  the 

114.  52  Am.  Rep.  747.  land  from  which  the  timber  was  cut 

Maryland.  —  See   Maryland   F.    Ins.  leave  should  be  given  to  the  plaintiff  to 

Co.  V,  Dalrymple,  25  Md.  244,  wherein  amend  where  such  amendment  will  not 

there  was  an  amendment  by  consent  work  very  great  surprise  to  the  defend- 

of  the  parties.  ant.     Waverly  Timber,  etc.,  Co.  v,  St, 

Michigan.  —  Crane   Lumber    Co.    v,  Louis  Cooperage  Co.,  112  Mo.  383. 

Btfllows,  116  Mich.  304;  Final  v.  Backus,  Failare  to  Allege  that  ConTenion  Waa 

18  Mich.  218.  Wrongfol.  —  Where  the  plaintiff  alleges 

Minnesota,  —  Adams    v.    Castle,    64  merely  that   the  defendant  converted 

Minn.  505.  the  property,  without  alleging  that  the 

Missouri.  —  McDonald    v.    Mangold  conversion   was  wrongful,   the   defect 

61  Mo.  App.  291;  Hamlin  v.  Carruth-  if  any  may  be  cured  by  amendment. 

ers.  19  Mo.   App.    567;    Allen    v.  Mc-  McDonald  v.  Manifold,  61  Mo.  App.  291. 

Monagle,  77  Mo.  478.  Failure  to  Allege  Valne  of  Property.  — 

New    York.  —  Taylor  v.   Bowen,   52  Where  the  complaint  docs  not  allege 

N.  Y.  App.   Div.  126.     See  also  Pinck-  the  value  of  the  property  the  defect  is 

ney  v.  Darling,  3  N.  Y.  App.  Div.  553.  purely  technical  and  may  be  remedied 

Pennsylvania,  —  Neiler  v,  Kelley,  69  by  amendment.     Horneffer  v.  Duress, 

Pa.  St.  403.  13  Wis.  603. 

PVashington.  —  Howard     v,     Seattle  Where  Ad  Damnnm  Is  Too  Small.  —  In 
Nat.  Bank,  10  Wash.  280.  Altes  v.  Hinckler,  36  111.  275,  the  dec- 
See  also  article  Amendments,  vol.  i,  laration  was  for  only  five  dollars  and 
p.  458.  the  judgment  was  for  three  hundred 

On    Appeal    from    Jostloe's    Goiurt.  —  and  seventy-five   dollars,   and  it   was 

Where  an  action  of  tr)ver  is  instituted  held  that  although  there  was  reversible 

in  a  justice's  court  and  an  appeal  is  error  the  plaintiff  should   have   leave 

taken  to  the  Circuit  Court,  the  plaintiff  to  amend  his  declaration. 
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ted  as  to  the  plaintiflF's  title,*  the  description  of  the  property,* 
the  name  of  the  plaintiff  •  or  of  the  defendant,*  and  also  as  to 
the  date  of  the  conversion.* 

strikiiig  Out  Partlet.  —  Where  there  is  a  misjoinder  of  parties  it  is 
permissible  to  strike  out,  as  the  case  may  be,  either  parties  plain- 
tiff •  or  defendant.'' 

Addition  of  Other  Coanti.  —  In  some  cases  where  the  defendant  has 
misconceived  his  remedy  and  has  improperly  brought  an  action 
of  trover  he  may  amend  by  adding  another  count  appropriate  to 
the  cause  of  action  made  by  the  evidence,  where  such  other  count 
is  based  on  substantially  the  same  facts  as  those  originally  alleged  ;* 
and  vice  versa,  the  plaintiff  is  frequently  allowed  to  amend  by  add- 
ing a  count  in  trover  whtre  his  original  declaration  or  complaint 
stated  a  cause  of  action  in  assumpsit,  case,  replevin,  or  trespass.' 

1.  Gregory  Point  Marine  R.  Co.  v.  separate  statutory  estate  has  been  im- 

Selleck,  43  Conn.  320.  properly   brought  in  the  name  of  her 

8.  King  V,  Wright,  77  Ga.  581;  Rand-  husband,  the  defect  is  not  curable  by 

lette  V.  Judkins,   77  Me.  114,  52  Am.  an   amendment.     Taylor  v.  Jones,    52 

Rep.  747;  Worsham  v.  Vignal,  14  Tex.  Ala.  78.    See  also  articles  Amendments, 

Civ.  App.  324,  in  which  latter  case  it  vol.    i.    p.    535   et  seq.;    Husband  and 

was   held   that   by  so    amending    the  Wife,  vol.  10,  p.  227. 

plaintiff  did  not  allege  a  new  cause  of  7.  Striking  Oat  Some  of  Partlet  Defend- 

aciion.  ant  to  Conform  to  Proof.  —  Where  the 

3.  Final  v.  Backus,  18  Mich.  218,  in  plaintiff  joins  several  defendants,  but 
which  case  the  amendment  did  not  on  the  trial  he  is  able  to  prove  a  con- 
change  the  parties  to  the  suit.  version  by  one  of  them  only,  the  court 

4.  Rome  R.  Co.  v,  Sullivan,  14  Ga.  should  permit  him  to  amend  his  com- 
277,  in  which  case,  the  defendant  being  plaint  and  proceed  against  such  one  of 
improperly  described  in  the  declaration  the  parties.  Cooper  r.  Blair,  14  Ore- 
as  the  Rome  Railroad,  and  the  evi-  gon  255,  in  which  case  the  court  cited 
dence  showing  a  cause  of  action  against  Civ.  Code  Oregon,  §  99. 

the  'Rome  Railroad   Company,  it  was  S.  Phillips  z/.  Brigham,  26  Ga.  617,  71 

held  that  the  discrepancy  was  curable  Am.    Dec.    227.   in  which  case  it  was 

by    amendment.       See     also    articles  held  that  it  is  permissible  to  allow  the 

Amendments,  vol.   i,  p.  458;   Names,  plaintiff  to  amend  by  adding  a  count 

vol.  14,  p.  304;  Variances.  in  case.     Citing  Seymore  v.  Howard, 

Charging  Defendant  Individnally Instead  15  Ga.  no.     But  see  Parker  v.  Rodes, 

of  as  Tnutee.  —  In  an  action  of  trover  79  Mo.  88,  holding  that  the  plaintiff  in 

against  one,  charging  him  as  trustee,  trover  should   not  be  permitted  to  file 

etc.,  the  plaintiff  may  amend  by  strik-  an  amended  petition  setting  out  a  cause 

ing  out  the  words  *'  as  trustee,"  etc.  of  action  for  fraud  and  deceit. 

Maxwell  v.  Harrison,  8  Ga.  61,  52  Am.  9.  Original  Action  in  Assumpsit. —  In 

Dec.  385,  in    which   case  it  was  held  Cornish  </.  Abingdon,  i   F.  &  F.  562, 

that  such  amendment  was  not  open  to  which   was  an  action  for   money  had 

the  otjection   that   it    introduced    an  and   received,  the  addition  of  a  count 

entirely  new  cause  of  action.  in  trover  at    the    trial    was   allowed. 

5.  Toole  V,  Americus  First  Nat.  OV<f</ in  Robinson  r.  Hartridge,  13  Fla. 
Bank,   54  Ga.  497,  in  which  case  the  501. 

plaintiff  alleged  a  conversion  on  a  day  Original  Action    in  Case. —  It    would 

subsequent   to  the  commencement   of  seem  that  where  an  action  on  the  case 

the  action  and  an  amendemnt  was  per-  is  brought  against  a  carrier  for  negli- 

mitted.     See  also  Crane  Lumber  Co.  gence  in  the  performance  of  his  duty, 

V.  Bellows,  116  Mich.  304.  as  a  count  in  trover  might  have  been 

6.  Parker  v.  Chambers,  24  Ga.  ^18.  joined,  it  is  permissible  to  amend  by 
Where  Hatband  Snes   for    Conversion  adding   such  a  count.     Southern    Ex- 

of  Wife's  Separate  Property. —  Where  an     press  Co.  v.  Palmer,  48  Ga.  85. 
action  for  the  conversion  of  a  wife's        Original  Action  in  Replevin.  —  Where 
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Xatrodnotion  of  New  OanM  of  Aotion.  —  As  in  other  actions,  the  plain- 
tiff will  not  be  permitted  by  an  amendment  to  introduce  an 
entirely  new  cause  of  action.^ 

the  plaintiff  has  brought  aa  action  of  That  Original^  Dooeribod.  —  Where  in 
replevin  and  the  goods  are  not  found,  trover  the  plaintiff  described  the  prop- 
leave  to  amend  his  complaint  by  add-  eriy  as  a  horse  known  as  the  Smith 
ing  another  count  In  trover  may  be  horse,  be  could   not  amend   so  as  to 

fiven  to  him.  Mulheiscn  v.  Lane,  8a  describe  a  different  horse  known  as 
11.  117;  Bailey  v.  Godfrey,  54  111.  507;  the  Connor  horse.  Nickerson  v.  Brad- 
Nelson  V,  Bowen.  15  III.  App.  477;  bury,  88  Me.  593. </»xA'«^i/^/«^  Walker 
Pinckney  v.  Darling,  3  N.  V.  App.  v,  Fletcher,  74  Me.  142,  in  which  case 
Div.  553,  affirmed  158  N.  Y.  728.  See  the  plaintiff  sued  the  defendant  for 
also  article  Replevin,  vol.  18,  p.  544  negligently  burning  his  ash  lumber, 
et  sea,  and  it  was  held  that  he  might  amend 

Original  Aotion  in  TrMpaM  Q.  C.  F.  —  by  substituting  in  the  declaration  the 

In  an  action  of  trespass  quart  clausum  word  "  birch"  for  ''ash,"  the  latter 

/rt'.^//,  the  plaintiff  may  be  permitted  to  word   having    been    inadvertently   in- 

amend    by   adding  a   count  in  trover  serted.     Such  amendment  was  allowed 

where  such  count  is  based  on  substan-  upon  the  ground  that  the  pleader  was 

tially  ihe  same  facts  as  those  stated  in  intending  to  describe  certain  lumber, 

the  original   declaration.      Benton   z/.  but  by  mistake  partially  misdescribed 

Beattie,  63  Vt.  186.  it,  the  court  holding  that  the  amend- 

1.  Maxsvell  v,  Harrison,  8  Ga.  61,  ment  did  not  change  the  real  cause  of 
52  Am.  D^c.  385;  Scovill  v.  Glasner,  79  action  at  all.  In  the  first  case.  how- 
Mo.  44.9;  Parker  r.  Rodes,  79  Mo.  88;  ever,  the  pleadet.  in  framing  his  dec- 
Pridgln  V,  Strickland.  8  Tex.  427,  58  laration,  described  the  horse  just  as 
Am.  Df^c.  124.  See  also  article  Amend-  be  intended  to  describe  him,  and  by 
MENTS.  vol.  I,  p.  547  ^/ j^^.  the    amendment    sought    to    sue    for 

Amendment  of  Prayer.  —  In  France  v.  another  horse. 

Orvts,  (Iowa  1898)  75  N.  W.  Rep.  660,  ConverUnf    Trover   into   Assumpsit  — 

the  petition  contained  averments  such  Amendment  After  Xotion  for  Vonsnit. — 

as   are    usual  in  an  action  to  recover  Where  the  defendant  in  an  action    of 

p  )S3ession,  but  viewed  in  all  Its  parts  trover  fails  to  prove  the  conversion  as 

It    was   an    action    for    damages.      It  alleged  he  should  not  be  given  leave 

alleged  that  the  defendant  was  indebted  after  a  motion  for  a  nonsuit  to  amend 

to  the  plaintiff  in  the  sum  of  fiire  hun-  and  change  the  form  of  the  action  to 

dr^d  dollars  and  concluded  bv  asking  one  of  assumpsit.  Ransom  v.  Wet  more, 

judgment  of  five  hundred  dollars  for  39  Barb.  (N.  Y.)  104,  in  which  case  the 

the  wrongful  detention  of  the  property,  court  said:  "  Even  if  the  variance  was 

Mo  writ  for  possession  was  asked  or  of  such  a  nature  as  to  be  amendable,  I 

issued,   and   no   bond    was  given.     It  know  of  no  rule  of  law  which  would 

W.13  held  thai  it  was  not  error  to  per.  compel  the  defendant  in  that  stage  of 

mit  the  plaintiff  to  amend  by  claiming  the  case   to  assent  to  this  important 

damages  for  a  wrongful  conversion  of  and  material  change,  or  by  failing  to 

the  properly.  do  so  to  waive  his  rights  already  ac- 

Amendments  M  to  Items  of  Bamago.  —  quired  by  his  motion  for  a  nonsuit." 

In  Smith  v.  Connor,  (Tex.  Civ.  App.  Action  on  Contract  —  Amondmont  Strlk- 

1898)  46  S.  W.  Rep.  267,  the  plaintiit  in  ing  Ont  Waiver  of  Tort.—  Where   the 

his  original  petition  claimed  two  hun-  plaintiff  has  waived  the  tort  and  sued 

dred  doliars   as   exemplary  damages,  the  defendant  for  breach  of  contract, 

charged  to  consist  of  mental  distress  and  the  evidence  does  not  support  the 

and  of  the  unlawful  and  malicious  act  averments  of  the  plaintiff,  the  plaintiff 

of  seizure.    In  an  amended  petition  the  will  not  be    permitted    to  amend    by 

plaintiff    separated    this    damage    by  striking  out  the  waiver  and  stating  a 

claiming  one  hundred  dollars  for  men-  cause  of  action  for  conversion.     Cush- 

tal  anguish  and  one  hundred  dollars  man  v.  Jewell,   7  Hun  (NT.  Y.)  525,  in 

forexemplary  damages,  and  it  was  held  which  case  the  court  was  influenced  to 

that  no  new  cause  of  action  was  stated  refuse  such  amendment  partly  by  the 

in  the  amended  petition.  consideration  that  under  a  statute  the 

Doioription    of   Property    Other    than  plaintiff  had  a  right  in  an  action  for 
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X.  DsiEiTBBSB  TO  Deolabatioh  OB  CoxPLAiBT.  —  In  trovef  a 

demurrer  to  the  declaration  or  complaint  performs  the  same 
office  as  in  other  actions.  In  the  notes  will  be  found  cases  in 
which  the  court  applied  general  rules  as  to  the  necessity  and 
effect  of  a  demurrer.* 

ZL  Plea  obAnsweb  — 1.  General  Issue ~<7.  In  General.-^ 
In  an  action  of  trover  the  general  isiue  is  not  guilty.^ 

b.  Purposes  and  Sufficiency  of  General  Issue  —  (i)  In 

General,  —  At  common  law  special  pleading  in  trover  was  dis- 
countenanced. Under  a  plea  of  not  guilty  or  a  general  denial 
the  defendant  may  introduce  any  and  all  proof  that  will  meet  and 
overthrow  what  the  plaintiff  is  bound  to  prove  in  order  to  recover, 
and  may  show  anything,  it  has  been  said,  except  the  statute  of 
limitations  and  a  release,  although  the  Hilary  Rules  and  in 
some  states  rules  which  are  copies  thereof  provide,  as  will  be 
seen  hereinafter,  that  a  plea  of  not  guilty  shall  not  operate 
as  a  denial  of  the  plaintiff's  title  '    However,  as  in  other  actions, 

the  con^rersion  of  the  property  to  have  by  general  demurter,  objections  which 

th**  defendant  arrested  upon  an  execu-  should   be   taken  by  motion  to  make 

lion  on  the  judgment.  more  definite  and  certain  will  not  be 

On  Appeal  from  a  loatlce's  Court,  considered.  Howard  v.  Seattle  Nat. 
where  the  plaintiff  had  filed  with  the  Bank,  lo  Wash.  280.  See  also  to  the 
justice  an  account  containing  the  item  same  effect  Lake  Shore,  etc.,  R.  Co.  v. 
**  To  nine  head  of  sheep,  $25,"  it  was  Hutchins,  37  Ohio  Si.  282,  4  Am.  & 
held  that  leave  to  file  an  amendment  Eng.  R.  Cas.  2ig;  Kalckhuf!  v.  Zoehr- 
in  which  it  was  alleged  that  the  defend'  laut,  40  Wis.  427.  See  further  article 
ant  on  a  certain  date  converted  such  Definiteness  AND  Certainty  IN  Plead- 
nine  head  of  sheep  ^as  properly  given,  ings,  vol.  6,  p.  246. 
and  that  such  amendment  was  not  open  Otjeetion  thUt  Complaint  It  AinbiffUOQB, 
to  (he  objection  that  it  changed  the  Unintelligible,  and  TTncertain.  —  A  de- 
cause  of  action.  Allen  v.  McMonagle,  murrer  to  a  complaint  on  the  ground 
77  Mo.  478.  that  it  is  "  ambiguous,  unintelligible, 

1.  See  generaHy  article   Demurrers  and  uncerlain/*  lor  the  reason  that  it 

AT    Common    Law    and    under    the  does  not  contain  a  sufficient  description 

Copes,  vol.  6,  p.  292.  of    the    property,   will    be    overruled 

Objections  Hot    Available   on  Ctoeral  where  the  complaint  Is  neither  amblgu- 

Demurrer. ~  Where  the  allegations  are  ous  nor  unintelligible,  even  though  It 

confused   and   obscure,   but  are  suffi-  is    uncertain    as    to    the    description, 

cient  to  apprise  the  defendant  of  the  Greenbaum  v.  Taylor,  102  Cal.  624. 

nature  of  the  plaintiff' scauseof  action,  As  to  the  Effect  Oi  IfalUng  to  Demot,  see 

the  objection  must  be  taken  by  special  supra^  IX.  7.  Objections    Waived, 

exceptions.       Hurst  v.    Mellinger,   73  2.  Anderson  v,  Agnew,  38  Fla.  30; 

Tex.  i8g.  Robinson   1/.    Hartitdge,    13   Fla.   501; 

HarmloM  Error  in  Sustaining  Demurrer  Dyson  r.   Ream,  o  Iowa  51,  Hurst  r. 

to  One  of  Several  Paragraphs.—  Where  Cook,   19  Wend.  (n.  Y.)  463;  Winlack 

the  complaint  is  in  several  paragraphs,  v.   Gelst,  107  Pa.  St.  297,  52  Am.  Rep. 

the  court  commits  no  reversible  error  473;  Miller  v,  Knapp,  26  W.  N.  C.  (Pa.) 

in   sustaining  a  demurrer  to    one    of  29.     See  also  i  Chitiy  on  Pleading  (3d 

the  paragraphs,  even  if  it  is  sufficient.  Am.  ed.)  156,  490.     See  further  article 

where   it   appears   that    the    evidence  Pleas  at  Law,  vol.  x6,  p.  544. 

which  was  admissible  under  such  para-  8.  Vaden   v.    Ellis,    18  Ark.  355,    in 

graph  was  admissible  under  the  others,  which  case  the  court  cited  i  Chitty  on 

McFaddeu  v,  Schroeder,  4  Ind.  App.  Pleading  499,  2  Greenleaf  on  Evidence, 

305.  §  64S,  2  Tucker  Com.  87,  and  Kennedy 

Want  of  Deflniteneas  and  Certainty.—  c/.  Strong.  10 Times  Rep.  291:  Hawley^ 

When  a  complaint  in  trover  is  tested  Peacock,  2  Campb.  558.  See  aho  Griffin 
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a  plea  of  not  guilty  or  a  general  denial  puts  in  issue  only  the  facts 
alleged  in  the  complaint.^ 

(2)  Plaintiff* s  Property  and  Right  to  Possession  —  (a)  Common-lav 

Bale.  —  At  common  law  a  plea  of  not  guilty  put  in  issue  the 

plaintiff's  averments  as  to  his  ownership  of  the  property  and 
right  to  possession  and  enabled  the  defendant  to  introduce  any 
and  all  evidence  to  overcome  such  allegations;  and  this  is  the 
rule  which  prevails  in  most  states.* 

V,  Long  Island  R.  Co.,  loi  N.  Y.  348,  Alabama,  —  Fields  v.  Brice,  108  Ala. 

which,  however,  was  an  action  to  re-  632. 

cover  possession  of  the  chattels;  On-  Indiana,  —  Leary  v.  Moran,  106  Ind. 

tario  Bank  v.  New  Jersey  Steamboat  560;  Bricker  v.    Hughes,  4   Ind.    146; 

Co.,  59  N.  y.  510,  affirming  $  Daly  (N.  Swope  r.  Paul,  4  Ind.  App.  4^)3. 

Y.)  117;  Robinson  v.  Frost,  14  Barb.  (N.  Kansas.  —  Kerwood  v,  Ayres,  59  Kan. 

V.)  536;  Kennedy  v.  Strong,  10  Johns.  343;  Campbell  v.  Meyer  Brothers  Drug 

(N.  Y.)  391;  Robinson   v.  Peru   Plow,  Co.,  7  Kan.  App.  501. 

etc,  Co.,   I  Okla.  140;    Pemberton   v.  Michigan,  —  Eureka  Iron,  etc.,  Works 

Smith,  3  Head  (Tenn.)  18;  Turner  v,  v,  Bresnahan,  66  Mich.  489;  Hart  v, 

Waldo,  40  Vt.  51;  Yorke  v.  Grenaugh,  Hart,  48  Mich.  175. 

2   Ld.    Raym.   868,    in    which   case   it  Minnesota, — Johnson  v.  Oswald,  38 

was  declared  <>3t//r  that  nothing  can  be  Minn.   550,  8  Am.   St.   Rep.  698;  Mc- 

pleaded  specially  but  a  release.  Clelland    v,    Nichols,    24    Minn.    176; 

Where  Code  Is  fillent  as  to  What  Kay  Jones  v.  Rahilly,  16  Minn.  320. 

Be   Shown   nnder   Ctoncral   Issue.  —  In  Missouri,  —  Thomas  v,  Ramsey,  47 

Robinson   v.  Frost,    14   Barb.  (N.   Y.)  Mo.  App.  84. 

536,   it   was  held  under  provisions  of  New  Mexico,  —  Pryor  v,  Portsmouth 

the  code  which  required  only  a  general  Cattle  Co.,  6  N.  Mex.  44. 

denial,  without    providing    what  evi-  New  K<t>r/t.  ^  Schoenrock  v,  Farley, 

dence  should  be  admissible  under  any  49  N.  Y.  Supt:r.  Ct.  302;  Brevoort  v, 

issue,  and  which  did  not  require  that  Brevoort,   40    N.   Y.   Super.   Ct.    2ii; 

the  answer  should  contain  a  specific  de-  Robinson  v.  Frost,  14  Barb.  (N.Y.)  536; 

nial  of  each  allegation  of  the  complaint,  Rotan    v,  Fletcher,   15  Johns.  (M.  Y.) 

that  und'er  a  general  denial  everything  207;  Cook  v.  Howard,  13  Johns.  (N.  ".) 

was  admissible  in  evidence,  according  276;     Schermerhorn    v.    Van    Volken- 

lo  the  former  practice,  except  a  release  burgh,  11  Johns.  (N.  Y.)  529;  Hurst  .-. 

and  the  statute  of  limitations.     Accord-  Cook,  19  Wend.  (N.  Y.)  463.     See  also 

ingly  the    defendant   was  entitled    to  Griffin  v.  Long  Island  R.  Co.,  loi  N.  Y. 

show  under  the  general  denial  that  the  348;    McLaughlin  v,    Harriot,   (C.   PL 

plaintiff  had  no  title  to  the  property.  Gen.  T.)  14  Misc.  (N.  Y.)  343. 

Conversion  of  Note  —  Eyidsnoo    as    to  Oklahoma,  —  Robinson  v.  Peru  Plow, 

Urand  in  Prooorement  of  Note.  —  In  an  etc.,  Co.,  i  Okla.  140. 

action   by  the  payee  of  a  note  for  its  Pennsylvania,  —  Winlack    v.    Geist, 

conversion  by  the  maker,  any  matter  107    Pa.    St.   297,   52  Am.    Rrp.   473; 

constituting  an  available  defense  to  a  Sylvester  v.  Girard,  4  Rawle  (Pa.)  185; 

suit  on  the  note  may  be  given  in  evi-  -Miller  v,  Knapp,  26  W.  N.  C.  (Pa.)  29; 

dence  under  the  general  issue  except  Blakey  v.   Douglas,  (Pa.  1886)  6  All. 

a  release  and  such  special  matters  of  Rep.  398,  5  Cent.  Rep.  (Pa.)  274. 

defense  as  are  required  to  be  sworn  to.  South    Dakota,  —  See    Humpfner    v, 

Graham  z^.  Warner,  3  Dana  (Ky.)  146,  Osborne,  2  S.  Dak.  310. 

in  which  case  it  was  held  that  the  de-  Ck»ntra.  —  Sargent   v,  Sturm.  23  Cal. 

fendant  could  show  under  the  general  359,  in  which  case  the  answer  simply 

issue  that  the  writing  was  fraudulently  denied  the  allegations  of  the  complaint 

obtained  from  the  defendant.  without  averring  any  title  or  right  to 

1.  Johnson  v,  Oswald,  38  Minn.  550,  possession  in  the  defendant,  and  it  was 

8  Am.  St.  Rep.  698.  declared  that  it  wis  doubtful  whether 

8.  26  Am.   and  Eng.  Encyc.  of  Law  the   defendant   was  entitled   to   prove 

(ist  ed.)  809,  810,  which  authority  was  that  the  property  had  been  sold  to  him 

quoted  in  Alliance  Trust  Co.  v.  Nettle-  by  a  sheriff  under  an  execution;  Dyson 

ton  Hardwood  Co.,  74  Miss.  584.     See  v.  Ream,  9  Iowa  51,  wherein  it  was  de* 

also  the  following  cases:  clared   that   under  the  code  ih** re  is, 
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(b)  mury  Bolee.  —  Under  the  Hilary  Rules  which  were  adopted 
in  England  in  4  Wm.  IV.  and  rules  which  are  copies  thereof,  a 


"  stricdy  speaking,  no  general  issue;"  Titie  in  Stranger.  —  Under  the  general 

Bellr/.Ober,  etc.,Co.,96Ga.  214,  liotding  issue  property  in  a  third  person   may 

that  in  (rover  for  collaierals  which  have  be    proved.       Rotan    v,    Fletcher,    15 

been  pledged  to  the  plaintiff  by  the  de-  Johns.  (N.  Y.)  207;  Coolc  v.  Howard,  13 

fendant  the  latter  cannot  show  fraud  Johns.  (N.Y.)  276;  Schermerhorn  z/.  Van 

on  (hs  plaintiff's  part  in  procuring  such  Volkenburgh,  11   Johns.   (N.  Y.)   529; 

collaterals  without  a  plea  alleging  such  Hurst  v.  Cook,  19  Wend.  (N.  Y.)  463; 

fraud;  Boyle  v,  Williams,  (C.  PI.  Gen.  Robinson  v,   Peru   Plow,   etc..  Co.,  i 

T.)  I   Misc.  (N.  Y.)  112,   holding  that  Okla.  140.     See  also  Fields  v.  Brice,  108 

under  a  general  denial  where  the  plain-  Ala.  632,  holding  that  a  general  traverse 

liff  claims  title  under  a  bill  of  sale  the  puts  in  issue  the  vendible  interest  of 

defendant  cannot  show  that  the  instru-  the  plaintiff's  vendor;  Griffin  v.  Lonp: 

ment  was  made  to  the  plaintiff  in  con-  Island  R.  Co..  loi  N.  Y.  348:  McLaugh- 

sideration  of  his  promise  to  pay  certain  lin  v,  Harriot,  (C.  PI.  Gen.  T.)  14  Misc. 

debts  of  the  seller,  in  which  respect  he  (N.  Y.)  343.     But  see  contra  a  diet u in 

had  failed,  and  that  it  was  an  unlawful  in  Krewson  v,  Purdon,  13  Oregon  563; 

preference    under  Laws    N.    Y.   1887,  Keating  Implement,  etc.,  Co.  v,  Terre 

c.  503,  relating  to  general  assignments  Haute  Carriage,  etc.,  Co.,  11  Tex.  Civ. 

for  the  benefit  of  creditors;  Krewson  V.  App.  216,  holding  that  the  defendant 

Purdon,  13  Oregon  563,  wherein  it  was  cannot  show  under  a  general   denial 

declared   that   it  is  doubtful   whether  that  a  stranger   has   a  lien  upon  the 

ownership   in  a  third  person  can   be  property. 

proved  under  a  general  denial;  Keating  Title  in  Defendant.  —  Under  the  gen- 
Implement,  etc.,  Co.  V.  Terre  Haute  era!  issue  the  defendant  may  prove  by 
Carriage,  etc.,  Co.,  ix  Tex.  Civ.  App.  any  competent  evidence  that  the  title 
216,  holding  that  under  a  general  de-  to  the  goods  was  in  himself,  either  ab- 
nial  the  defendant  cannot  show  that  the  solutely  as  general  owner  or  specially 
plaintiff's  title  was  acquired  by  the  as  bailee  or  lienor.  Eureka  Iron,  eic, 
fraud  of  a  third  person  or  that  the  plain-  Works  v.  Bresnahan,  66  Mich.  489: 
tiff  had  given  a  lien  upon  the  property  Hart  v.  Hart,  48  Mich.  175;  Schoenrock 
to  a  stranger;  Sonnentheil*  v.  Texas  v,  Farley,*  49  N.  Y.  Super.  Ct.  302, 
Guaranty,  elc,  Co.,  10  Tex.  Civ.  App.  holding  that  the  defendant  may  prove 
274,  holding  that  under  a  general  denial  a  bill  of  sale  from  the  plaintiff  to  the 
the  defendant  cannotattack  the  tide  of  defendant  which  invested  the  latterwiih 
a  plaintiff  in  possession  or  put  him  on  title  and  gave  to  him  the  right  to  take 
proof  of  other  title  than  possession,  but  immediate  possession,  and  that  such 
is  restricted  to  disproof  of  the  alleged  defense  goes  to  the  plaintiff's  title  and 
trespass.  In  the  last  case  the  court  does  not  rest  upon  a  justification  which 
ri/^c/ Carter  t/.  Wallace,  2  Tex.  206.  admits  the  title  in  the  plaintiff.  But 
In  Georgia^  in  trover  for  property  see  contra  Dyson  v.  Ream,  9  Iowa  51; 
held  by  the  defendant  under  a  con-  a  dictum  in  Sargent  v.  Sturm,  23  Cal. 
ditional  sale  from  the  plaintiffs,  there  359;  Sonnentheil  v,  Texas  Guaranty, 
being  no  special  plea  whatever  filed  by  etc.,  Co.,  10  Tex.  Civ.  App.  274, 
the  defendant  nor  tender  back  of  the  Want  of  Title  in  Plaintiff  Because  of 
property,  and  it  appearing  that  the  de-  Fraud. —  In  Johnson  v.  Oswald,  38 
fendant  was  still  in  possession,  and  Minn.  550,  8  Am.  St.  Rep.  698,  it  was 
that  this  possession  had  not  been  dis-  held  that  under  a  general  denial  the 
turbed  by  action  or  otherwise,  it  was  defendant  should  be  permitted  to  show 
held  that  it  was  not  error  to  reject  evi-  that  he  was  induced  by  fraud  to  sell 
dence  tending  to  show  that  (he  title  to  the  chattel  to  one  from  whom  the  plain- 
the  property  was  not  in  the  plaintiffs  tiff  acquired  title  with  notice  of  the 
at  the  time  of  the  conditional  sale,  fraud  and  that  the  defendant  afterwards 
although  it  might  be  true  that  since  the  rescinded  the  sale.  In  this  case  the 
sale  other  persons  had  asserted  title  court  said:  "  A  general  denial  puts  in 
and  notified  the  defendant  not  to  pay  issue  only  the  facts  alleged  in  the  com- 
ihe  plaintiffs  for  the  property.  Ross  v.  plaint.  Thus,  if  this  complaint,  instead 
McDuffie,  91  Ga.  121,  in  which  case  it  of  alleging  plaintiff's  title,  had  alleged 
did  not  appear  what  pleadings  were  the  facts  through  which  it  was  derived 
filed  by  the  defendant.  —  as,  had  it  alleged  the  sale  by  defend- 
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plea  of  not  guilty  admits  the  plaintiff's  property  in  the  goods  and 
right  to  possession  as  alleged  by  the  plaintiff.^ 

(3)  Conversion,  —  Under  a  plea  of  not  guilty  or  a  general  denial 

the  conversion  of  the  goods  is  put  in  issue  and  the  defendant 
may  introduce  any  and  all  evidence  which  goes  to  show  that 
there  was  no  conversion.* 

ants  to  Larson,  and  title  derived  by  exceeded  the  amount  tendered,  and 
plaintiff  from  him  — a  general  denial  that  therefore  the  tender  was  insuffi- 
would  enable  defendants  only  to  dis*  cient  to  confer  upon  the  plaintiff  the 
prove  those  facts,  but  not  to  prove  right  to  the  possession  of  the  properly 
other  facts  to  vary  their  le^^al  effect.  In  pledged.  An  objection  that  such  evi- 
such  case  the  fraud  could  not  have  been  dence  was  inadmissible  because  the  de- 
proved  without  pleading  ir."  See  also,  fendant  had  pleaded  no  lien  in  his  an- 
to  the  effect  that  under  a  general  swer  was  overruled, 
denial  the  defendant  may  impsach  the  1.  3Steph.  N.  P.  96q8,  which  authority 
plaintiff's  title  because  of  fraud*  Ker^  was  cited  obitfr  in  Robinson  t,  Fros(, 
wood  V.  Ayres,  59  Kan.  343;  Campbell  14  Barb.  (N.  Y.)  536,  See  also  Stan- 
V.  Meyer  Brothers  Drug  Co..  7  Kan.  cHffe  v,  Hardwick,  2  C.  M.  &  R.  i; 
App.  501 ;  Thomas  v.  Ramsey,  47  Mo.  Jones  v.  Davies,  6  Eng.  L.  &  £q.  566,  6 
App.  84.  But  see  contra  Bell  v.  Ober,  Exch.  663:  Young  v.  Cooper,  6  Exch. 
etc.Co.,  <)6Ga.  214;  Boyle  v.  Williams,  259:  Barton  v.  Brown,  5  M.  &  W.  298; 
(C.  PL  Gen.  T.)  i  Misc.  (N.  Y.)  112;  Vernon  v.  Shipton,  2  M.  &  W.  9. 
Keating  Implement,  etc.,  Co.  v.  Terre  In  Florida,  pursuant  10  the  rules  gotr- 
Haute  Carriage,  etc.,  Co.,  11  Tex.  Civ.  erntng  the  Circuit  Courts,  under  a  plea 
App.  2t6.  of  not    guilty,    the  general  Issue    in 

Bight   of   PostOMdon  In  Itofdndant.  —  trover,  the  defendant  cannot  prove  the 

Under  a  denial  of  each  and  every  alle-  property  or  right  to  possession  of  the 

gation  of  a  complaint  in  an  action  for  chattels  in  question  to  be  In  some  other 

the  conversion  of   personal   property,  than  the  plaintiff.    Anderson  tf.  .Agnew, 

the  defendant,  on  the  trial,  has  the  right  38  Fla.  30;  Stewart  v.  Mills,  18  Fla.  57; 

to  introduce  any  evidence  reasonably  Robinson  v,  Hartridge,  13  Fla.  501. 

tending  to  show  in  himself'a  right  of  2.  Florida,  —  Stewart    v.    Mills.    18 

possession  to  the  property  at  the  time  FU.  57. 

of  the  alleged  conversion.     McClelland  ////^^f j.  —  Robison  v.  Hardy,  22  111. 

V.  Michols,  24  Minn.  176.  App.  512. 

Proof  of  Title  to  Land  —  TrOTor  for  Hoops  Indiana.  — "Lt^xy  v.  Moran,  106  Ind. 

Cnt  from  Land.  —  In  trover  for  the  con*  560,  in  which  case  it  was  held  that  the 

version  of  a  quantity  of  hoops,  although  defendant  may  show  under  a  general 

the  declaration  malces  no  reference  to  denial  that  the  raking  of  the  goods  was 

the   lands  upon   which  they  were  cut  with  the  plaintiff's  consent  and  in  pur« 

and  from  which  they  were  talcen  away,  suance  of  an  agreement  between  the 

the  defendant  may  show  undera  plea  of  parties.    See  also  Searcy  v.  State,  93 

the   general   issue    that   the  hoops   in  Ind.  556. 

question   came   from    lands   of    which  Afinnesota,  —  Nichol?,    etc.,    Co.    v. 

he  was  the  owner.     Such  evidence  does  Minnesota  Thresher  Mfg.  Co.,  70  Minn, 

not  bring  the  matter  of  title  to  land  in  528. 

question.     Hart  v.  Hart,  48  Mich.  175,  New  York, — Ontario  Banic  v.  New 

which  was  an  action  brought  in  a  jus-  Jersey  Steamboat  Co.,   59  N.  Y.  510. 

tice's  court,  affirming  5  Daly  (N.  Y.)  117;  Briggs  v. 

Want  of   Title    in   FlaintiiT  - Insuffl-  Brown.   3   Hill  (N.   Y.)  87:  Carter  v, 

oienoy  of  Tender  to  Pledgee.  —  In  Jones  Eighth   Ward  Bank,  (Supm.  Ct.  Spec. 

V,  Rahilly,  16  Minn.   320,  the  plaintiff  T.)  33  Mfsc.  (N.  Y.)  128;  Tum  Suden  v, 

was  permitted  to  show  under  his  gen-  Jurgens,  (Supm.  Ct,   Tr.  T.)  32  Misc. 

eral  allegation  of  ownership  and  right  (N.  Y.)  660. 

to  possession  that  he  had  tendered  to  the  Pennsylvania.  —  Blakey  ».  Douglas, 

defendant,  who  was  a  pledgee  of  the  (Pa.  1886)6  Atl.  Rep.  398,  5  Cent.  Rep. 

propTiy,  the  amount  of  his  lien,  and  it  (Pa  )  274;  Miller  v.   Knapp,  26  W.  N. 

was  held  that  it  was  equally  proper  for  C.  (Pa  )  29. 

the  defendant  under  his  general  denial  Denial  of  Wrongful  Taking.  — -  A  gen- 

to  offer  evidence  to  show  that  his  lien  eral  denial  puts  in  issue  the  averments 
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(4)  Damagis  and  Value  of  Property.  —  Where  the  defendant 
pleads  the  general  issue  he  puts  the  plaintiff  upon  proof  of  the 
value  of  the  property,  and  the  defendant  has  the  right  to  intro- 
duce any  evidence  that  the  value  of  the  property  is  less  than 
that  alleged,  or  even  that  it  is  of  no  value.* 

(5)  Special  Pleas  or  Defenses  Amounting  to  General  Issue,  — 
Having  regard  to  the  foregoing  rules  as  to  what  allegations  of 
the  declaration  or  complaint  are  put  in  issue  by  a  plea  of  not 
guilty  or  a  general  denial,  it  is  held  that  special  pleas  or  answers 
alleging  facts  which  may  be  shown  under  a  plea  of  not  guilty 
or  under  a  general  denial  are  bad  as  amounting  to  the  general 
issue.* 

Deaiftl  of  PlaintiiPf  Property.  —  A  special  plea  denying  the  plaintiff's 
property  in  the  goods  is  bad  because  it  is  a  mere  argumentative 
denial  of  the  conversion  and  amounts  to  the  general  issue.' 

Doaial  of  OonTonloii.  —  A  special  plea  denying  the  alleged  conver- 
sion amounts  to  no  more  than  the  general  denial  and  is 
demurrable.* 

of  the  complaint  ai  to  the  conversion,  Spalding  v,  Preston,  21  Vt.  g,  50  Am. 

and  is  a  denial  of  a  wrongful  taking,  Dec.  68.     See  further  article  Pleas  at 

and   not   merely  of  a  taking.      Turn  Law,  vol.  16,  p.  549  ei  seq, 

Suden  v,  Jurgens,  (Supm.  Ct.  Tr«  T.)  S.  Donial  of  PlaintiirB  Property.  —  A 

32  MiHc.  (N.  Y.)  660.  special  denial  of  the  plaintiff's  property 

1.  Thompson  v.  Halbert,  109  N.  Y.  is  bad  because  it  is  a  mere  argumen- 

329,  which  was  an  action  for  the  con-  tative  denial  of    the   conversion    and 

version  of  a  note  and   mortgage.     It  amounts  to  the  general  issue.     Coffin 

was  held  that  the  defendant  was  enti-  tf.  Anderson,  4  Blackf.  (Ind.)  395<  A^- 

tied  to  prove,  under  a  general  denial,  lowing  Lynner  v.  Wood,  Cro.  Car.  157; 

that   under  the  laws  of  the  state  in  and  Webb  v.   Fox,  7  T.  R.  387.     See 

which  the  securities  were  executed  they  also  Swope  v,  Paul,  4  Ind.  App.  463; 

were  barred  by  the  statute  of  limita^  Hurst  v.  Cook,  19  Wend.  (K.  Y.)  4^3; 

tions,  and  therefore  were  not  of  the  Briggs  v.  Brown,  3  Hill  (K.  Y.)  87. 

value  alleged  in  the  complaint.  SpMifloatioas  of  Defense  Amoanting  to 

8.  Phillips  V.  Wickes,  3  Bulst.  209;  (leneral  Issue*  —  In  if/iat/i^  specifications 
Lynner  v.  Wood,  Cro.  Car.  157;  Ascue  of  defense  which  merely  deny  the  al- 
».  Sanderson,  Cro.  Eliz.  433;  Bullock  v.  leged  conversion  are  insufficient  be- 
Smith,  Cro.  Eliz.  174;  Warde  v.  Blunt,  cause  they  amount  to  no  more  than  a 
Cro.  Eliz.  146,  wherein  the  plea  showed  plea  of  the  general  issue.  Fenlason  v, 
title  in  the  defendant  but  gave  color  to  Rackliff,  50  Me.  362. 
the  plaintiff;  Austin  v.  Ausiin,  Cro.  4.  Cleveland,  etc.,  R.  Co.  v.  Wright, 
Jac.  319;  Mounteagle  v.  Worcester,  2  (Ind.  App.  1900)  58  K.  E.  Rep.  559,  in 
Dyer  laia;  Devoe  v.  Coridon,  i  Keb.  which  case  it  was  held  that  under  a  gen- 
305;  Bellamy  v.  Balthotp,  Latch  184,  eral  denial  the  defendant  may  explain 
wherein  the  plea  gave  color  to  the  and  justify  his  failure  to  deliver  the 
plaintiff  but  showed  property  out  of  property  to  the  plaintiff,  and  therefore 
him;  Vandrink  v.  Archer,  Leon.  221;  that  where  the  defendant  answers  in 
Anonymous,  Lofft  323;  Yorke  v.  Gre-  two  paragraphs,  the  first  being  a  general 
naugb,  2  Ld.  Raym.  868;  Hartford  v,  denial  and  the  second  an  admission 
Jones,  I  Ld.  Raym.  393;  Row  v.  Tom p«  that  the  defendant  received  the  prop- 
son,  I  Rolle  397;  Whittaker  v.  Collet,  crty  but  failed  to  deliver  it  to  the  plain- 
I  Rolie  22;  Webb  v.  Fox,  7  T.  R.  387;  tiff  because  it  had  been  taken  out  of 
Wingneld  v.  Stratford,  i  Wils.  C.  PI.  his  hands  under  a  writ  of  replevin,  it  is 
315.  Th?  foregoing  cases  were  rf'/^*^  in  proper  to  sustain  a  demurrer  to  the 
Hurst  V,  Cook,  19  Wend.  (N.  Y.)  463.  second  paragraph.  Citing  Ford  v. 
See  also  i  Chitty  on  Pleading  (3d  Am.  Griffin,  100  Ind.  85;  Gerard  v.  Jones, 
ed.)  490,  which  authority  was  citeU  in  78   Ind.  378;   Swope  v.    Paul,  4   Ind. 
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• 

2.  Beqtiiiites  and  Suflciency  of  Special  Pleas  and  Defenses  —  a.  In 
General  —  what  special   Pleas  Allowable.  —  There   are   conflicting 

decisions  in  the  books  on  the  question  what  special  pleas  are 
allowable  in  trover.  It  would  seem  that  none  should  be  allowed 
except  such  as  admit  that  the  plaintiff  once  had  a  good  cause  of 
action,  as  a  release,  accord  and  satisfaction,  former  recovery, 
discharge  in  bankruptcy,  and  the  like.^ 

A  pp.  463,  and  Ontario  Bank  v.  New  In  the  action  of  trover,  even  such  as 

Jersey  Steamboat  Co.,  59  N.  Y.   510.  show  that  the  plaintiff  never  had  any 

See  also  Knowlton  v.  School  City,  75  cause  of  action.     They  set  up  either 

In  1.  103;  Turner  v.  Waldo,  40  Vi.  51.  property  out  of  the  plaintiff,  or  admit 

Special  Plea  as  to  Manner  in  Which  that  it  belong^ed  to  him,  and  insist  that 
Property  Was  Seceived  hy  Defendant.  —  the  defendant  lawfully  took  and  con- 
In  Coffin  V,  Anderson,  4  Blackf.  (Ind.)  verted  it;  as  that  he  distrained  or  took 
395,  the  declaration  charged  the  de-  it  in  execution,  or  that  he  never  did 
fendant  with  converting  lo  his  own  use  convert  the  property,  and  the  like.'*  As 
certain  banknotes.  A  special  plea  instances  of  such  cases  in  which  such 
averred  that  the  defendant  as  cashier  pleas  had  been  put  in  he  cites  the  foU 
of  a  certain  bank  received  the  notes  lowing  cases:  Robinson  v,  Walter,  3 
into  the  bank  on  special  deposit  from  Bulst.  269;  Stirt  v.  Drungold,  3  Bulst. 
the  holder  of  them.  It  was  held  that  989;  Holeman  v,  Karwithy,  2  Bulst. 
as  the  gist  of  the  action  of  trover  is  the  134;  Davies'  Case,  Cro.  Eliz.  611;  Kya- 
con version  of  the  plaintiff's  goods,  this  nersley  v.  Barnard,  Cro.  Eltz.  554; 
special  plea  was  baJ,  because  it  had  Canterbury  v,  Kemp,  Cro.  Eliz.  539; 
reference  merely  to  the  manner  in  Comyns  v.  Boyer,  Cro.  Eliz.  485;  Dee 
which  the  notes  came  into  the  defend-  v.  Bacon,  Cro.  Eliz.  435;  Rockwood  v. 
ant's  han(Js,  which  was  entirely  an  Feasar,  Cro.  Eliz.  262;  Stransham's 
immaterial  matter.  Said  the  court:  Case,  Cro.  Eliz.  98;  Bisse's  Case,  God b. 
"  Such  a  plea  does  not  go  to  the  point  267;  Strangden'sCase,  Godb.  137;  Agar 
of  the  action,  which  is  the  conversion,  v.  Lisle,  Hob.  187;  Gomersale  v.  Wayts. 
If  the  defendant  had  had  nothing  more  Cro.  Jac.  255;  Taylor  v.  Chambers, 
to  do  with  the  notes  than  merely  to  Cro.  Jac.  68;  Markham's  Case,  3  Leon, 
receive  them  into  the  bank  on  deposit,  305;  Anonymous,  3  Leon.  13;  Gail- 
he  had  committed  no  conversion  of  lard's  Case,  i  Leon.  189;  Court  v. 
them;  and  in  thai  case,  his  proper  plea  Blackman,  Noy  X09;  Salter  v.  Butler, 
was  not  guilty."  See  also  Hartford  r.  Noy  46;  Sparrow  7/.  Sherwood,  Poph. 
Jones,  I  Ld.  Raym.  393;  Agar  v.  Lisle,  208;  Bush«'.  Luxburrough.  i  Rolle396; 
Hob.  187.  Hill  V,  Haukes,  i  Rolle  1,44;  Hartfotd 

Sale  of  Goods  by  Order  of  Plaintiff.  —  A  v.  Jones,  3  Satk.  366,  2  Salk.  654.  sub 

plea  that  the  goods  were  consigned  to  tutm,  Hartford  v.  Jones,   i  Ld.  Raym. 

the  defendant  and  sold  by  him  by  order  393;     Kenicot    v.    Bogan,    Yelv.    198; 

of  the  plaintiffs  is  bad  on  special  de-  Gomersallz/.  Medgate.  Yelv.  194;  Priest- 

murrer.     Kennedy  z/.  Strong,  xo  Johns,  ley  v.  White,  Yelv.  173;    Wingfield  ». 

(N.  Y.)  289.  Stratford,  i  Wils.  C.  Pi.  315. 

1.  Briggst/.  Brown.  3  Hill(K.  Y.)87;  Defense  of  IliegaUty.  — In   Miller  v. 

Kennedy  v.  Strong.  10  Johns.  (N.  Y.)  Hlrschberg,  27  Oregon  522,  which  was 

289,  in  which  latter  case  the  court  cited  an  action  by  a  warehouseman,  it  was 

Webb  V.   Fox.  7  T.  R.  391.     See  also  contended  by  the  defendant  that  the 

sn/>ni^  XI.  I.  b.  Purposes  and  Sufficiency  delivery  of  the  property  to  the  defend- 

of  General  Issue,  ant  was  in  violation  of  a  statute  which 

Beview  of  Overruled  Cases  in  Whioh  made  it  a  crime  for  any  warehouseman 

Special  Pleas  Were  Allowed. —  In  Hurst  to  sell,  encumber,  etc.,  any  grain  for 

7'.  Cook,  19  Wend.  (M.  Y.)  463,  will  be  which  a  receipt  had  been  given,  without 

found  a  seemingly  exhaustive  review  the  written  consent  of  the  owner;  but 

of  early  cases  in  which  special  pleas  in  it  was  held  that  even  if  the  defendant 

trover  amounting  to  the  general  issue  could  avail  himself  of  the  defense  of 

were  allowed.     In  that  case  Cowen,  J.,  illegality  he  could  not  do  so  without 

said-     "  It  must  be  admitted  that  the  averring  it,  "  although  a  failure  to  do 

books  are  studded  with  special  pleas  so  will  not  compel  the  court  to  enter- 
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SfliMt  of  Spoolal  PUa  by  One  of  Sororftl  IMiiadanti.  —  In  an  action  of 
trover  against  several  defendants  a  defense  set  up  by  one  of  the 
defendants  that  will  defeat  the  plaintiff's  right  of  recovery  as 
against  such  one  defendant  protects  the  other  defendants  who 
were  acting  under  him  and  by  his  authority.^ 

Dapiieity.  —  As  in  other  actions,  the  plea  should  not  be 
duplicitous.* 

b.  Confession  and  Avoidance  —  (i)  In  General.  —  The 
defendant  in  trover  is  at  liberty  to  plead  specially  anything  which 
admits  the  property  in  the  plaintiff  and  the  conversion,  but 
justifies  the  latter.* 

(2)  Justification  under  Judicial  Process,  —  It  would  seem  that 

tain  the   action  when  such  illegality  it  is  doable.  See  article  Duplicity,  vol. 

appears,    but   it   may   dismiss    it    sua  7,  p.  238. 

spotitey  8.  Fry  t/.  Baxter,  10  Mo.  302,  in  which 

Failure  of  Defendant  to  Atot  Want  of  case  the  court  cited  1  Chitty  on  Pleading, 

Demand  —  Xiasonri    Statute.  —  In    Mis-  436.    See  also  Hurst  v.  Cook,  19  Wend, 

souri,  by  statute,  a  party  is  rendered  (N.  Y.)  463,  wherein  it  was  intimated 

unable  to  avail  himself  of  the  objection  that  although  the  defendant  may  plead 

that  no  demand  has  been  made  of  the  specially  any  matter  in  confession  and 

subject-matter  of  a    suit,  whether    of  avoidance,  a  special  plea  is  not  neces- 

money  or  of  property,  unless  it  is  ex-  sary  except  where  the  defense  is  the 

pressly  set  up  by  way  of  defense  ac-  statute     of     limitations;      Turner    v, 

companied  with  tender;  and  such  stat-  Waldo,  40  Vt.  51;  Stancliffe   r.  Hard- 

ute  is  applicable  to  actions  of  trover,  wir.kt  2  C.  M.  &  R.  i. 

Raithei  v.  Dezetter,  43  Mo.  145.  In  Indiana  it  has  been  declared  that 

Aetion  for  Convenlon  of  Note  — Ploa  there  cannot  well  be  a  confession  and 

Betting  np  Invalidity  of  Note.  —  In  an  avoidance  and  that  any  evidence  which 

action   for  the  conversion  of  a  note,  would  tend  to  justify  the  appropriation 

neither  payment,  set-off,  nor  fraudulent  of  the  property  by  the  defendant  to  his 

representations  as  to  the  consideration  own  use  must  be  admissible  under  the 

of  the  note  can  be  pleaded  as  a  defense  general   issue.      Gerard    v.  Tones,   78 

in  bar.     Fry  v,  Baxter,  10  Mo.  302.  Ind.  378;  Swope  v.  Paul,  4  Ind.  App. 

Diseharge  nndor   Insolvenej  Aot. —  A  463.     Compare  Coffin   v.   Anderson,    4 

plea  which  admits  that  the  defendant  Blackf.  (Ind.)  395. 

took  the  goods  as  a  factor  or  trustee  for  Admiision  of  Property  in  Plaintiff  and 

the  plaintiff  and  then,  without  stating  Oonvorsion.  —  A  plea  of  justification  is 

any  disposition  of  the  goods,  sets  up  not  regular  unless  it  admits  property 

the  defendant's  discharge   under   the  to  be  in  the  plaintiff  and  the  conver- 

insolvent  act,  is  bad  in  substance  be-  sion  but  justifies  the  latter.     Weaver 

cause  such  property  does  not  pass  by  v.  Cryer,  i  Dev.  L.  (N.  Car.)  337,  citing 

assignment  under  the  insolvent  act,  and  Com.  Dig.,  tit.  Pleader,  E 14.     See  also 

the  defendant  remains  equally  liable  as  Sargeant  v.  Downey,  49  Wis.  528. 

trustee  after  as  before  the  discharge.  Aflldavit  of  Mistake  —  Wiaoonsin  Stat- 

Kennedy  v.  Strong,  10  Johns.  (N.  Y.)  uto.  —  In  Wisconsin^  by  statute,  the  de- 

289,  citing  Parker  v.  Norton,  6  T.  R.  fendant  in  an  action  of  trover  for  the 

695,  wherein  it  was   held   that  a  dis-  wrongful  cutting  of  timber  may  make 

charge  in  bankruptcy  is  no  bar  to  an  an  affidavit  of  mistake,  t.  /.,  that  the 

actipn  of  trover  though  the  conversion  timber   was    cut    from    the   plaintiff's 

happen  before  the  bankruptcy.  land  by  mistake,  the  object  of  the  affi- 

1.  Story,    etc..    Commercial    Co.    v,  davit  being  to  notify  the  plaintiff  that 

Story,   100  Cat.  30.     See   also   article  the  defendant  will  rely  upon  the  fact 

Trespass,  ante^  p.  780.  that  the  timber  was  cat  under  a  mis- 

8.  Kennedy  v.  Strong,  10  Johns.  (N.  lake,  which,  if  proved,  will  relieve  him 
Y.)  289,  holding  that  a  plea  which  sets  from  the  larger  damages  given  by  the 
up  a  sale  of  the  goods  by  order  of  the  law  to  the  plaintiff.  Brown  v.  Bos- 
plaintiff  and  a  discharge  under  the  in-  worth,  58  Wis.  379,  in  which  case  it 
solvent  act  is  open  to  the  objection  that  was  held  that  in  an  action  against  a 
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without  a  special  plea  the  defendant  cannot  justify  his  acts  by 
showing  that  they  were  done  under  judicial  process:  but  there 
is  some  conflict  of  authority  upon  the  question.^ 

plurality  of  defendants  the  affidavit  is  be  given  in  evidence  under  a  plea  de- 
sufficient  although  it  is  made  by  one  nying  the  plaintiff's  right  of  posses- 
of  the  defendants.  In  this  case  will  be  sion."  Eureka  Iron,  etc.,  Works  v. 
found  the  form  of  an  affidavit  that  was  Bresnahaa,  66  Mich.  489. 
hsid  sufficient.  Hotlce  of  Defense  under  Oenaral  Istno. 
BdUvery  Pnrsnant to PlalntlifB  Author-  —  In  Michigan^  where  an  officer  who 
Ity  —  Neceetlty  Ut  Special  Plea  under  has  seized  property  under  process  is 
Hilary  Bales.  *->  In  Vernon  z/.  Shipton.  sued  in  irover,  a  plea  of  the  general 
2  M.  &  W.  9,  it  was  held  that  if  the  issue  i?  not  sufficient  to  enable  him  to 
defendant  proposes  to  set  up  that  hi»  justify  under  such  process,  but  he 
delivery  of^  the  plaintiff's  goojs  to  a  should  aitach  a  notice  of  such  special 
third  person  was  by  the  authority  'or  defense  to  his  plea.  Grenier  v,  Hild, 
with  the  concurrence  of  the  plaintiff,  (Mich.  T900)  83  N.  W.  Rep.  1053;  Mine 
he  must  put  in  a  special  plea.  See  v.  Commercial  Bank,  119  Mich.  448; 
also  supra^  XI,  i.  b,  (2)  {b)  Hilary  Frankel  v.  Coots,  41  Mich.  75;  Fry  v. 
Rules,  Soper,  39  Mich.  727.  But  see  Mc- 
Plea  that  Property  Is  Held  by  Defendant  Laughlin  v.  Smith,  45  Mich.  277,  hold, 
as  Qhiardlan  of  Lonatlo.  —  An  answer  ingthatno  such  notice  is  necessary  in 
which   denies   the    allegations  of  the  a  justice's  court. 

petition  and  sets  up  in  substance  that  Borden  of  Proof .  -—Where  the  plaintiff 
the  property  belongs  to  the  estate  of  in  trover  for  cattle  alleges  his  right  of 
the  defendant's  ward  and  that  the  de-  possession  and  asks  for  damages  on 
fendant  holds  the  «ame  in  his  capacity  account  of  the  wrongful  detention  and 
as  guardian  of  his  ward,  who  is  a  luna-  conversion   of  the  cattle,  and  the  de> 
tic,  alleges  sufficient  justification  for  fendant    justifies    under    impounding 
^he    alleged    conversion.       Elliott    v.  proceedings,   the     burden    is    on    the 
Keith,  102  Ga.  117.  plaintiff  to  show  that  the  taking  and 
1.  Greenthal  V.  Lincoln,  68  Conn.  384;  detention  of  the  cattle  by  the  defend- 
Wheeler  r.  Lawson,  103  N.  Y.  40,  hold-  ant  were  not  lawful;  and  the  burden 
ing   that   the   general  issue  is  insuffi-  does  not  shift  from  the  plaintiff  to  the 
cient.     But   see  contra   Pemberton   v,  defendant,  but  remains  on  the  plaintiff 
Smith,  3  Head  (Tenn.)  78.  holding  that  throughout  the  case.     McKeen  v.  Con- 
the  general  issue  is  sufficient  and  puts  verse,  68  N.  H.  173. 
in  issue  all  matters  of  defense  except  Admission  of  Oonversion  Where  BefSend- 
perhaps  a   release  and  the  statute  of  ant  Jnstifles.  —  Where  the  defendant  in 
limitations.  his  answer  justifies  the  seizure,  posses- 
Joinder  of  Offloer  and  Plaintiff  in  Eze-  sion,  and  holding  of  the  property  under 
cation    in    Special    Plea.  —  Where    the  an  attachment,  he  Is  thereby,  it  would 
officer  and  the  plaintiff  in  an  erroneous  seem,  precluded  from  disclaiming  such 
fi.   fa.  are  jointly  sued  in   trover  for  seizure,      possession,     and      holding, 
property  sold  under  it,  the  former  may  Brlcklsy   v.   Walker,  68   Wis.    563.   in 
show  his  justification  under  the  general  which  case  it  was  held  that   in  conse- 
issue,  although  it  be  jointly  pleaded,  quence  of  such  answer  it  was  not  error 
If,  however,  they  had  joined  in  plead-  for  the  court  to  charge  the  jury  that  if 
ing  the  justification  specially,  the  plea  the  property  attached   was  the  plain- 
would  be  bad  as  to  both.     Weaver  v.  tiff's,  the  action   of  the  defendant  in 
Cryer,  i  Dev.  L.  (N.  Car.)  337.  taking  and  assuming   control  over  it 
Distinction   Between  Plea  of  Jnstifloa-  under  the  attachment  was  a  sufficient 
tion  and  Plea  Denying  Plaintiff's  Sight  of  conversion  to  maintain  the  action. 
Possession.  —"  The  correct  rule  is  laid  Instiflcatlon  nnder  Attaohment  Against 
do  Arn  by  Barons  Parke  and  Alderson  in  Third  Person  —  Failnre  to  Deny  Plaintiff's 
Samuel  v,  Duke,  6  Dowl.  544,  that  in  Property.  —  In  Richardson  «/.  Hall,  21 
tiover  against  a  sheriff  who  has  levied  Md.  399,  the  defendants  pleaded  that 
under  fi.  fa.,  if  the  act  of  conversion  the   property   was  taken  by  a  sheriff 
be  the  seizure  of  goods,  a  justification  under  an  attachment  commanding  him 
under    the     writ    must     be    specially  to  take  the  goods  of  H.  and  P.,  a  part* 
pleaded;  but  if  the  conversion  be  the  nership.  that  the  defendants  were  plain- 
sale  of  (he  goods,  the  justifi:ation  may  tiffs  in   the  attachment   suit,   that  the 
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(3)  Former  Adjudication.  —  According  to  some  authorities  a 
former  adjudication  must  be  specially  pleaded  and  is  not  available 
as  a  defense  under  the  general  issue.  ^  The  plea  will  be  bad 
unless  it  is  averred  that  the  conversion  for  which  the  instant  suit 
was  brought  was  the  same  conversion  as  that  embraced  in  the 
former  adjudication.* 

c.  Estoppel.  —  An  answer  which  attempts  to  show  that  the 
plaintiff  is  estopped  by  his  conduct  or  laches  must  state  facts 
sufficient  to  constitute  a  valid  estoppel.' 

d.  Denial  of  Plaintiff's  Property  and  Right  to  Pos- 
SESSION.  —  Where  the  plaintiff  alleges  that  he  was  the  owner 

sheriff  took  the  property  into  his  cus-  by  the  plaintifT.  OVin^  Smith  z/.  Scant- 
tody  as  the  property  of  said  H.  and  P.,  ling,  4  Biaclcf.  (Ind.)  443,  and  Peters  v. 
and  chat  said  attachment  suit  was  still  Ballistier,  3  Pick.  (Mass.)  495. 
pending.  It  was  held  that  this  plea  Insnilleient  Plea  of  Former  Recovery  in 
was  fatally  defective,  because  it  was  not  A«iimi»it.  —  In  Smith  v.  Scantling,  4 
a  denial  of  the  plaintiff's  allegation  of  Blackr.  (Ind.)  443,  which  was  an  ac- 
property  and  it  did  not  contain  an  aver-  tion  of  trover,  the  defendant  pleaded 
ment  of  property  in  H.  and  P.  See  that  theretofore  in  a  certain  court  the 
also  Young  z/.  Davis,  30  Ala.  213.  plaintiff  had  impleaded  the  defendant 

1.  Picquet  v,  M'Kay,  2  Blackf.  (Ind.)  in  a  certain  plea  of  assumpsit  for  the 
465,  in  which  case  it  was  held  that  the  nonperformlng  *'  the  very  same  idenli- 
defendant  cannot  rely  upon  a  decree  cal  promises  and  undertakings  in  said 
rendered  in  a  chancery  cause  in  an-  declaration  mentioned,"  and  that  a 
other  state  without  pleading  the  same,  judgment  was  recovered  against  the 
See  also  Vaden  V.  Ellis,  18  Ark.  355,  in  plaintiff,  etc.  It  was  held  that  this 
r/hich  case  the  court  aV^r/ i  Chi ity  on  plea  was  bad  on  demurrer,  the  court 
Pleading  499,  2  Tucker  Com.  87,  and  saying  **  It  is  obvious  that  this  plea 
Hurst  V.  Cook,  19  Wend.  (N.  Y.)  463.  is  no  answei  to  the  declaration;  it  does 
See  further  article  Former  Adjuuica-  not  conform  to  the  count,  and  is  for 
TION,  vol.  9,  p.  612  et  sfq,  that  reason  bad  on  demurrer."     Citini^ 

2,  Hopklnson  v.  Shelion,  37  Ala.  306.  i  Chltty  on  Pleading  507. 

See  also  article  Former  Adjudication,  Snf&cient  Flea  of  Bacovery  by  Flaintlif 
vol.  9,  p.  tiqgfsea.  Against  Another.  —  In  trover  by  A 
Plea  that  Plaintiff  Has  Sued  in  A«amp-  against  B  for  a  bedstead,  B  pleaded  a 
sit  and  Taken  Nonsuit.  —  In  Gibbs  v,  former  recovery  by  A  in  trover  for  the 
Jones,  46  III.  319,  a  special  plea  merely  same  identical  bedstead  against  C, 
alleged  that  the  defendant  had  bought  averring  that  the  conversion  by  C  for 
the  property  of  a  person  claiming  which  that  action  was  brought  was  a 
ownership  of  it,  without  any  knowl-  conversion  not  later  in  point  of  time 
edge  that  he  was  not  the  owner,  than  the  conversion  mentioned  in  ihe 
and  that  after  the  sale,  the  plaintiff,  declaration  against  B;  that,  before 
with  the  full  knowledge  of  the  facts,  the  conversion  in  that  declaration  men - 
waived  the  tortious  taklrg  by  his  ven-  tioned,  C,  reing  possessed  of  the  bed- 
dor  and  brought  an  action  of  assump-  stead,  soil  it  to  B,  who  paid  him  for 
sit  against  the  defendant  for  the  price,  the  same,  and  received  it  under  such 
the  defendant  having  before  that  lime  sale;  and  that  the  taking  under  such 
sold  the  property  and  received  the  sale  was  the  conversion  complained  of 
money  for  ii ;  that  by  reason  of  in  the  declaration  against  B.  It  was 
bringing  such  suit  the  defendant  was  held  that  this  plea  was  sufficient, 
compelled  to  expend  a  large  sum  of  Cooper  v.  Shepherd,  3  C.  B.  266,  54  E. 
money  in  and  about  his  defense  to  the  C.  L.  266. 

action,  and  that  by  reason  thereof  the  3.  Baals  v.  Stewart,  109  Ind.  371,  in 
plaintiff  ought  to  be  estopped  from  which  case  the  court  declared  that  the 
maintaining  trover.  It  was  held  that  answer  was  insufficient  because  it  did 
such  a  plea  was  bad  on  demurrer,  be-  not  show  that  the  plaintiff  misrepre- 
cause  it  did  not  allege  that  the  plain-  sented  to  or  concealed  from  the  de- 
tiff's  first  action  proceeded  to  judgment  fendant  any  material  fact,  or  that  the 
and  thai  there  was  a  recovery  thereon  defendant  was  Induced  to  act  in  the 
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and  also  that  he  was  in  possession  of  the  property,  each  of  these 
allegations  is  sufficient  to  entitle  him  to  recover,  and  a  conjunc- 
tive denial  that  the  plaintiff  **  was  the  owner  and  lawfully  in  pos- 
session "  is  irrelevant  and  immaterial ;  and  an  answer  which 
denies  that  on  the  day  alleged  by  the  plaintiff  he  was  the  owner 
and  lawfully  in  possession  of  the  property  is  bad  because  it  raises 
an  immaterial  issue  as  to  time.*  Where  the  plaintiff  alleges  that 
he  was  in  lawful  possession  of  the  goods,  an  answer  which  does 
not  deny  the  plaintiff's  possession  but  attacks  his  title  does  not 
make  an  issue  as  to  the  possession.*  In  an  action  for  the  con- 
premises  by  anything  said  or  done  by  rate  defense  which  alleges  facts 
the  plaintifif.  See  also  article  Estoppel,  tending  to  show  that  the  plaintiff  at 
vol.  8,  p.  5.  one  time  gave  the  property  to  the  de- 

1.  Kuhland  v.  Sedgwick,  17  Cal.  123.  fendant,  but  which  does  not  allege  ihat 

SnAcient  SpMifloation  of  Befanse.  —  In  the  defendant  remained  the  owner  from 

Maine  a  specification  of  defense  alleg-  the  time  of    the  plaintiff's  gift   down 

ing  that  the   plaintiff  did  not  own  the  to  the  bringing  of  the  action,  is  not  suffi- 

properly  sued  for,  but  that  it  was  the  cient.     Brevoort  v.  Brevoort,  40  N.  Y. 

property  of  another  and  was  a  part  of  Super.  Ci.  211. 

such  other's  real  estate,  is  a  specifica-  Immatarial  AUagations.  —  A  separate 

tion  of  facts  to  support  a  plea  denying  defense  which  attempts  to  allege  facts 

a  conversion   rather  than  a  denial  of  showing    that    the  defendant    is    the 

conversion,  and    therefore   it   is    suffi-  owner  of  the  property  should  not  con- 

cient.      Fenlason   v.   Rackliff,  50  Me.  tain  immaterial  allegations  as  to  the 

362.  former   relations  of    the   parties,    the 

Sequisita  AUagations.  —  In  Chandler  manner  in  which  the  plaintiff  obtained 
V.  DeGraff,  27  Minn.  208,  the  answer  the  property,  or  the  manner  in  which 
consisted  of  a  denial  that  the  defend-  the  defendant  afterwards  ob:ained  it 
ants  '*  wrongfully  or  otherwise  took  or  from  the  plaintiff.  Brevoort  9.  Brevooti, 
carried  away  or  converted  to  their  own  40  N.  Y.  Super.  Ct.  2H. 
use  a  large  number  of  railroad  cross-  Pnrohaae  of  Property  by  Defondant  firom 
ties,  to  wit,  26,000,  or  any  other  num-  Anothor.  —  In  Mynatt  v.  Hudson,  66 
ber,  the  property  of  said  plaintiff,  as  Tex.  66,  the  answer  alleged  the  pur- 
alleged  in  the  complaint  or  otherwise."  chase  of  the  property  by  the  defendant 
It  was  insisted  that  this  amounted  only  from  the  plaintiff,  with  a  detailed  state- 
to  a  denial  of  the  taking  and  conver-  ment  of  the  facts  which  led  to  and 
sion,  but  it  was  held  that  it  was  also  to  resulted  in  the  purchase,  and  it  was 
be  taken  as  a  sufficient  denial  of  the  held  that  such  answer  constituted  a 
ownership  of  the  plaintiff.  good  defense  to  the  action  and  that  a 

Insnf&cient    Allegations    of   Gift  from  demurrer  was  properly  overruled. 

Plaintiff  to  Defendant.  —  Where  the  de-  Porohase  of  Property  tmm  PlaintiilL  — 

fendant  attempts  as  a  special  defense  A  plea  by  the  defendant  that  he  bought 

to  allege   that  the  plaintiff  gave   the  the  property  in  controversy  from  a  cor- 

property  in  dispute  to  the  defendant,  poration   is   sufficient  to  admit  proof 

he  must  allege  facts  showing  a  delivery  that  he  bought  it  from  the  managing 

and  acceptance  of  the  property.     Mere  agent  of  the  corporation.     Ilamm   v, 

allegations  that  the  plaintiff  threw  the  Drew,  83  Tex.  77. 

property  on  a  bed  and  declared  that  8.  Greenthal    c.    Lincoln,  68  Conn, 

she  would  not  keep  anything  that  she  384. 

had  received  from  the  defendant,  and  Attaok  upon  PlaintiiPs  Title  —  Defend- 
that  the  plaintiff  ''relinquished  all  ant  Confined  to  Oroundi  AUeged.— Where 
ownership  therein,"  are  not  sufficient,  the  defendant  in  his  answer  assails 
there  being  noaverment  that  the  plain-  the  plaintiff's  title  on  certain  grounds 
tiff  intended  to  give  or  transfer  the  title  alleged,  the  answer  will  be  held  to 
or  that  the  defendant  accepted  the  gift,  put  the  plaintiff  upon  notice  to  come 
Brevoort  v.  Brevoort.  40  N.  Y.  Super,  prepared  with  proofs  to  sustain  his 
Ct.  2rT.  title  only  at  the  points  at  which  it  is 

Failure  to  Allege  that  Defendant  Re-  assailed.     Sonnentheil  v,  Texas  Guar- 

audned    Owner  of   Property.  —  A    sepa-  anty.  etc..  Co..  10  Tex.  Civ.  App.  274- 

1104  Volume  XXI. 


Pie*  or  Attiwer.      TROVER  AND  CONVERSION.       BeqmiiteB,  ttc 

version  of  timber  alleged  to  have  been  cut  from  the  land  of  the 
plaintiff,  a  plea  that  the  plaintiff  was  not  in  the  actual  possession 
of  such  land  at  the  time  of  the  conversion  is  insufficient.^ 

Ownanbip  uid  Right  to  PoiMwioii  in  Third  Porion.  —  U  nder  an  answer 
denying  ownership  and  right  of  possession  in  the  plaintiff  it  is 
competent  for  the  defendant  to  prove  ownership  and  right  of 
possession  in  a  third  person.' 

e.  Denial  of  Conversion.  —  An  answer  which  denies  a 
wrongful  or  unlawful  taking  or  a  wrongful  or  unlawful  holding  is 
pregnant  with  admissions  that  the  defendant  did  take  and  did 
withhold  the  property;'  and  it  may  be  stated  as  a  general  rule 
that  an  answer  which  does  not  deny  the  conversion  of  the  prop- 
erty, but  merely  denies  the  commission  of  some  acts  which, 
although  they  may  be  evidence  of  conversion,  do  not  of  them- 
selves constitute  conversion,  is  bad.* 

ConTOTuico  to  Defendant  by  One  Having  court  holdioff  that,  as  the  case  devel- 

Vo  Title.  —  A  plea  that  the  plainiiff  has  oped,  the  real  and  only  issue  was  what 

no  title  and  that  he  is  not  entiiled  to  damages  plaintiff  suffered  by  the  acts  of 

possession  is  not  supported  by  deeds  the  defendants  in  the  taking  and  wilh- 

made  to  (be  defendant  by  one  who  has  holding." 

no  title.    Skinner  v,  Pinney,  xq  Fla.        4.  Lampsen   v,    Brander,   aS    Minn. 

42,  45  Am.  Rep.  i.  526,  in  which  case  it  was  declared  that 

1.  White  V,  Yawkey,  108  Ala.  270,  in  an  answer  which,  instead  of  denying  the 
which  case  the  court  said:  "Actual  taking  of  the  propetty,  merely  denies 
possession  of  land,  if  thereby  is  meant  that  it  was  taken  from  the  possession 
possessio pedis ^  is  not  required  to  main-  of  the  plaintiff  amounts  to  no  more 
tain  an  action  for  the  con\^*rsion  of  than  a  denial  of  possession  by  the 
timber  severed  from  the  freehold.  The  plaintiff  at  the  time  of  the  taking  and 
legal  tiile,  which  draws  to  it  construe-  is  insufficient  as  a  denial  of  theconver- 
tive  possession,  is,  in  the  absence  of  ad-  sion. 

verse  possession  by  another, sufficient."  Averment  of  Insoffieient  Eeason  for  Be* 

2.  Davis  V,  Hoppock,  6  Duer  (N.  Y.)  fual.  —  Where  the  defendant  in  his  an- 
256,  in  which  case  the  court  said:  "As  swer  alleges  a  reason  for  his  refusal  to 
it  had  been  proved  that  the  plaintiff  deliver  the  goods  to  the  plaintiff,  which 
was  once  the  owner  of  the  property,  reason  is  insufficient,  the  conversion  is 
the  proof  that  was  offered  that  be  was  admitted;  and  where  neither  party  offers 
not  the  owner  at  the  time  of  the  alleged  evidence  the  court  may  instruct  the 
conversion  was  exactly  of  the  charac-  jury  to  find  for  the  plaintiff.  O'Donog- 
ter  by  which  the  denial  in  the  answer  hue  v,  Corby.  22  Mo.  393. 

could  alone  be   sustained.    To  reject  Insnffioient  Denial  of  Liability  under 

the  offer  was  to  treat  the  denial  in  the  Terms  of  Contract.  -~  Where  the  plaintiff 

answer  as  irrelevant  and  immaterial,  alleged  refusal  orfailureof  the  defend- 

We  think  the  proof  ought  not  to  have  ant  to  surrender  on  demand  a  horse 

been  excluded,  and  that  its  exclusion  which  was  placed  in  his  possession  by 

was  error."     See  also  Swope  r.  Paul,  4  the  plaintiff  for  safe  keeping,  an  an- 

Ind.  App.  463;  Johnson  v,  Oswald,  38  swer  which  alleged  that  the  defendant, 

Minn.    550,   8   Am.   St.    Rep.   698,    in  bv  the  terms  of  the  contract  with  the 

which  latter  case  the  court  cited  Mc-  plaintiff,  was  not  to  be  responsible  on 

Clelland    v,   Nichols,   24    Minn.    176;  account  of  any  injury  caused  by  a  raiU 

Jones z'.  Rahilly,  16  Minn.  320,  Caldwell  road  passing  over  his  farm  or  loss  or 

f/.  Bruggerman,  4  Minn.270;  Robinson  casualties  resulting  from    insufficieot 

V,   Fiost,    14  Barb.   (N.   Y.)   536;  and  fences  to  confine  the  horse,  but  did  not 

Emerson  v,  Thompson,  50  Wis.  619.  allege   that    the   failure  to  return  the 

8.  Proctor  v,  Irvin,  22  Mont.  547,  in  horse  was  caused  by  the  railroad  or  by 

which   case   the  court  said:    "These  insufficient  fences,  was  held  to  be  bad 

admissions    narrowed    the  issues   for  on  demurrer.    Glenn  z^.  Dailey,  96  Ind. 

(rial,  and  justified  the  rulings  of  the  472. 
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/.  Denial  of  Damages  and  Value  of  Property.  —  At 

common  law  the  defendant  could  not  take  issue  upon  the  plain- 
tiff's allegation  of  value,  because  such  allegation  was  regarded  as 
merely  formal;  and  it  has  been  said  that  no  plea  denying  the 
value  of  the  property  can  be  found  in  the  books.^  It  has  been 
held  that  a  denial  of  the  value  of  the  property  based  upon  the 
want  of  any  knowledge  or  information  upon  the  subject  is 
insufficient.* 

g.  Set-off,  Counterclaim,  and    Recoupment.  —  In   an 

action  of  trover  the  defendant^in  order  to  avail  himself  of  a 
cross-demand  by  way  of  set-ofif,  recoupment,  or  counterclaim, 
must  plead  such  demand.' 

1.  Per  Woodruff,  J.,  in  Connoss  v,  recoup,  see  Am.  and  Eng.  Encyc.  of  Law 
Meir,  2  E.   D.  Smith  (N.  Y.)  314,  citing  (2d  ed.).  titles  Set-off,  Recoupment,  and 
Crisp   V.  Belwood,   3   Lev.   425;    Com.  Counterclaim;   Trover  and  Conversion, 
Dij[.,    Action    upon    the    Case    upon  Demand  Growing  Oat  of  flame  Subject- 
Trover,  G  6:  Bac.  Abr..  tit.  Trover,  F  2.  matter  —  Sufficiency  of  General  Iiene.  — 
See  also  Jenkins  v.  Steanka,  19  Wis.  126,  Where  the  plaintiff  has  given  to  ihe  de- 
88  Am.  Dec.  675,  wherein  the  common-  fendant  for  collection  a  note  payable  to 
law  rule  was  stated.  the  plaintiff,  in  an  action  for  the  con- 
8.  Kuhland  v.  Sedgwick,  lyCal.  123,  version  of  such  note  the  defendant  caa 
in  which  case  the  court  followed  San  set  up  a  claim  for  alleged  services  rea- 
Francisco  Gas  Co.  v.  San  Francisco,  9  dered    in   the  collection  or  attempted 
Cal.  453.  collection  of  the  note,  as  such  claim  is 
Keoetflity  to  AUege  Hatters  in  Kitiga-  one  growing  out  of  the  same  subject- 
tion    of   Damage.  —  In    Clendening    v.  matter,  and  a  plea  of  the  general  issue 
Hawk,  8  N.  Dik.  419.  it  was  held  that  is  sufficient  to  entitle  the  defendant  to 
evidence  of  the  existence  of  prior  in-  make  such  claim.     Turner  v.  Retter, 
cumbrances  was  not  admissible  in  miti-  58   111.   264,   in   which  case  the  court 
gation  of  damages,  because  the  answer  cited  3abcock  v.  Trice,  18  111.  420. 
contained  no    allegation  of   such   de-  Neceeiity  to  AUege  Facts.  —  To  justify 
fense.  a  recovery  by  the  defendant  upon  cross- 
In  Action   by  Kortgagee  —  Plea  that  bill  or  plea  in  reconvention,  his  allega- 
Mortgage     Covered     Other    Property.  —  tions  must  set  forth  the  cause  of  action 
Where  a  mortgage  provides  that  the  upon  which  a  recovery  is  sought.     As 
mortgagee  shall  have  the  right  to  take  to  such  issue,  the  defendant  assumes 
possession  after  default,  in  an  action  the  affirmative,  and  the  sufficiency  of 
of  trover  by  the  mortgagee  after  de-  his  allegations  is  tested  by  the  same 
fault   the  defendant  may  plead  in  re-  rules  which  govern  the  allegations  of 
d  action  of  the  plaintiff's  special  interest  the  plaintiff  in  setting  up  the  original 
in  the  property  that  other  property  was  cause  of  action.     The  pleading  upon 
embraced  in  the  mortgage  and  that  the  which  a  recovery  is  sought  must  set 
plaintiff  has  reduced  the  same  to  pos-  forth  the  facts  constituting  the  right  of 
session  in  reduction  of  his  mortgage  in-  the  pleader,  the  injury  committed  by 
debtedness.     Bailey  v,  Godfrey,  54  111.  the  parly  complained  of,  and  a  specifi- 
507,  citing  Ward  v,  Henry,  15  Wis.  239,  cation  of  the  relief  sought.     Beckham 
3.  Hare  v,  Atlanta  City  Brewing  Co.  f/.  Burney.  (Tex.  Civ.  App.  1897)  42  S. 
65  Ga.  348;  Kellogg  v.   Holly,  29  111.  W.  Rep.  1041. 

437;  Casey  v.  Billou  Banking  Co.,  98  Lien  of  Defendant  upon  Property.  —  The 

Iowa  107;  De  Fino  v.  Stern,   s  N.  Y.  defendant  cannot  claim  a  lien  upon  the 

App.  Div.  56;    Richmond  v,  Soportos,  property  unless  he  asserts  such  lien  in 

(N.  Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Supp.  his  answer.     Kellogg  v.  Holly,  29  111. 

433.     See  also   Otter  v,  Williams,   21  437;  Casey  v.  Ballou  Banking  Co..  9S 

III.   118.     See  further  article  Set-off,  Iowa  107;  De  Fino  r.  Stern,  5   N.  Y. 

Counterclaim,  and  Recoupment,  vol.  App.  Div.  56. 

19.  P-  738  ^l  5fQ'     ^^^  ^^  the  question  Claim  Conneoted  with  Snhjaet  of  Aetion. 

when   the  def'jndant  may  assert  a  set-  — In  Cow  Run  Iron  Tank  Co.  v.  Lchmir, 

off  or  coi)nterclaim  and  when  he  may  41  Ohio  St.  384,  which  was  an  action  for 
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Plea  or  Answer.      TROVER  AND  CONVERSION.  Admiitiont. 

//.  Equitable  Defenses.  —  It  would  seem  that  whatever 
equitable  defenses  the  defendant  mayr  have  must  be  specially 
pleaded.  Thus,  where  the  defendant  is  entitled  to  have  a  con- 
tract under  which  the  piaintifT  claims  the  property  rescinded  for 
fraud,  the  defendant  must  in  his  answer  allege  such  fraud, 
ask  for  the  rescission  of  the  contract,  and  make  such  offers  to  do 
equity  as  the  circumstances  of  the  case  require.* 

3.  Objections  Waived.  —  As  in  other  actions,  objections  to  the 
plea  or  answer  which  have  not  been  taken  seasonably  or  in  a 
proper  manner  will  be  deemed  to  have  been  waived.* 

4.  AdmiMiona  in  Plea  or  Answer  —  in  General.  — The  defendant 
will,  of  course,  be  bound  by  admissions  contained  in  his  plea  or 
answer.* 

Plaintiffs  Property  and  Sight  to  PoeeoMion.  —  The  defendant  may 
admit  the  plaintiff's  ownership  and  right  of  possession.  Thus  it 
has  been  held  that  where  the  answer  consists  of  a  mere  denial  of 
the  conversion  and  of  the  value  of  the  goods,  the  defendant 
admits  that  the  plaintiff  was  the  owner  and  entitled  to  the 
possession  at  the  time  alleged  in  the  complaint.^ 

the  conversion  ofcertain  petroleum  that  See  farther  articles  Equitable  Db- 
had  been  delivered  to  the  defendant  for  fenses.  vol.  7,  p.  805  et  seq.;  Fraud, 
storage*  the  defendant's  answer  set  vol.  9.  p.  684  et  seq  ;  Rescission,  Can- 
forth  the  terms  and  conditions  upon  cellation,  and  Reformation  of  Con- 
which  the  oil  had  been  received  by  the  tracts,  vol.  18,  p.  843  ei  seq.;  Sales, 
defendant  for  storage  and  claimed  that  vol.  19,  pp.  42,  69. 
under  such  terms  and  conditions  the  2.  Diefendorff  v.  Hopkins,  95  Cal. 
defendant  was  entitled  to  an  allowance  343,  holding  that  an  objection  cannot 
for  evaporation  of  the  oil  and  for  cer-  be  taken  for  the  first  time  on  appeal, 
tain  charges  for  storage.  It  was  held  See  also  articles  Exceptions  A^D  Ob. 
that  the  court  erred  in  sustaining  a  de-  jections,  vol.  8,  p.  192  et  seq.;  Plkas 
murrer  to  the  answer,  because  the  de-  at  Law,  vol.  16,  pp.  552,  582. 
fendant's  claim  was  one  connected  with  Tlkilare  to  Oiye  Kotioe  with  General 
the  subject  of  the  action.  Said  the  Ime  —  ObjecUoiis  Waived.  —  Where  an 
court:  "  The  petition  alleges  that  the  officer  who  has  seized  property  under 
defendant  wrongfully  and  unlawfully  process  pleads  the  general  issue  only 
converted  the  oil  to  Its  use.  This  without  giving  notice  that  he  intends 
language  seems  to  have  been  used  to  to  justify  under  such  process,  and  the 
turn  the  case  from  one  upon  contract  plaintiff  proceeds  to  fry  the  case  upon 
to  one  of  tort,  and  thereby  to  exclude  its  merits  as  though  such  notice  iiad 
set-off  or  counterclaim;  but  when  the  been  given,  the  objection  that  such  no- 
answer  alleges  the  agreements  of  the  tice  was  not  given  cannot  be  raised  for 
parties  in  reference  to  the  subject*  the  first  time  on  appeal.  Frankel  v. 
matter  of  the  action,  the  wrongful  or  Coots,  41  Mich.  75. 
unlawful  conversion  of  the  oil  becomes  8.  Wheeler  v.  McFerron,  33  Oregon 
of  no  conseauence.  and  the  action  be-  22,  wherein  it  was  said  that  in  trover  for 
comes  one  in  which  the  rights  of  the  the  conversion  of  a  building,  an  alle- 
parlies  are  to  be  determined  by  their  gation  in  the  answer  that  the  building 
agreements  concerning  the  subject  was  attached  as  personal  property  will 
matter  in  controversy  between  ihem."  estop  the  defendant  from  asserting  that 
1.  McLeod  V.  Maloney,  (Supm.  Ct.  such  building  was  a  part  of  the  really 
Gen.  T.)  3  N.  Y.  Supp.  617,  51  Hun  (N.  upon  which  it  was  situated.  See  also 
Y.)  636,  affirmed  I2i  N.  Y.  698,  which  Ramsey  v.  Hurley,  72  Tex.  198. 
was  an  action  by  the  buyer  of  a  chattel  4.  Blum  v.  Langfeld,  37  N.  Y.  App. 
against  the  seller.  See  also  Malsby  v.  Div.  590.  See  also  Perkins  v.  Marrs, 
Young,  104  Ga.  205  which  was  an  ac-  15  Colo.  262;  Davis  v,  Hoppock.  6 
tioD  by  the  seller  against  the  buyer.  Duer  (N.   Y.)  254;    Humpfner  v.  Os- 
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nM  or  Amwer.      TROVER  AND  CONVERSION.  AmmdmaaU. 

Oonyenioii  of  Property.  —  Likewise  the  plaintiff's  averment  that 
the  property  was  converted  may  be  admitted  by  failure  properly 
to  take  issue  on  such  allegation.^ 

DunAgM  and  Yalme  of  Property  —  The  defendant,  by  his  admissions 
in  his  answer,  may  relieve  the  plaintiff  from  the  necessity  of  prov- 
ing the  value  of  the  property  and  the  amount  of  damages 
sustained.* 

6.  Amendments.  —  As  in  other  actions,  an  amendment  of  the 
plea  or  answer  will  be  permitted  in  the  discretion  of  the  court.* 
Thus,  where  the  defendant  improperly  puts  in  a  special  plea  to 
which  a  demurrer  has  been  sustained  on  the  ground  that  it 
amounts  to  the  general  issue,  he  will  be  given  leave  to  amend  by 
adding  the  general  issue.'* 

borne,  2  S.  Dak.  310,  in  which  last  case  holding  that  where  there  is  an  admis- 

it  was  held  that  where  a  paragraph  of  sion  in  the  answer  as  to  the  value  and 

the  answer  admits  the  ownershipof  the  the  recovery  is  less  than  the  amount 

plaintiff  the  defendant   cannot  insist  admitted  in  the  answer,  it  is  imma- 

upon  prjof  of  the  plaintift's  ownership,  teriai  that  the  value  of  the  property 

even  though  another  paragraph  of  the  was  not  proven  by  the  plaintiff.     See 

answer  consists  of  a  general  denial.  also  Zimmerman  v.  Lamb,  7  Minn.  421. 

Admiuion  of  Title  in  PlaintifPs  Assign-  What  Are  "  Immaterial  Allegations " 

or.  —  Where  the  plaintiff  claims  title  as  under  the  Code.  —  In  Connoss  v.  Meir,  2 

the  assignee  of  a  third  person  and  the  E.   D.   Smith  (N.   Y.)  314,  It  was  held 

defendant  in  his  answer  admits  that  that  the  provision  of  the  code  that  all 

the    property    belonged    to  such  third  material  allegations  of  the  complaint 

person  the  defendant  is  bound  by  the  which  are  not  denied  are  to  be  taken 

admission  and  is  not  entitled  to  an  In-  as  true  is  a  mere  re-enactment  of  the 

struction  that  if  S':ch  third  person  did  old  rule  of  common-law  pleading,  and 

not  own  the  property  he  could  not  vest  that  the  term  "  materia!  allegation  *' 

any  title  In  the  plaintiff.     Fleckenstein  means  an  allegation  without  proof  of 

V.  In  man,  27  Oregon  328.  which  the  plaintiff  must  fail  in  his  ac- 

1.  Lampson  v.  Brander,  28  Minn.  tion.  Therefore,  the  old  rule  of  the 
526  holding  that  where  the  answer  common  law,  that  issue  cannot  betaken 
does  not  deny  ths  taking  of  the  prop-  upon  the  plaintiff's  averment  of  value 
erty.but  merely  denies  a  taking  from  the  and  that  the  plaintiff  must  prove  w hat- 
possession  of  the  plaintiff  and  alleges  ever  damages  he  seeks  to  recover, 
matters  to  justify  the  taking,  no  proof  whether  his  allegation  of  value  is  de- 
of  the  taking  is  necessary:  Consoli-  nied  or  not,  is  not  altered  by  the  code, 
dated  Land.  eic.»  Co,  v,  Hawley,  7  S.  8.  Fry  v.  Soper,  sgMich.  727:  Frankel 
Dak.  229,  holding  that  where  the  de-  v.  Coots,  41  Mich.  75;  Thayer  v,  Man- 
fendani  denies  the  plaintiff's  ownership  ley,  73  N.  Y.  305;  Clendenlng  v.  Hawk, 
and  his  right  to  possession,  no  proof  of  8  N.  Dak.  419;  Lake  Shore,  etc..  R. 
demand  need  be  made  by  the  plaintiff;  Co.  v.  Hutchlns,  37  Ohio  St.  282,  4 
Podlech  V,  Phelan,  13  Utah  333,  where-  Am.  &  Eng.  R.  Cas.  219;  Fleckenstein 
in  it  was  declared  that  the  conversion  v.  Inman,  27  Oregon  328;  Carroll  v. 
of  the  property  is  admitted  by  an  an-  Fethers,  102  Wis.  436. 

swer  which  merely  denies  that  the  de-  4.  Hurst  v.  Cook,  19  Wend.  (N.  Y.) 

fendant  *•  wrongfully   or  unlawfully"  463. 

converted  the  same.  Filing  Additional  Plea  at  the  Trial.  — 

2.  Carlyon  v,  Lannan,  4  Nev.  156,  Under  a  statute  which  makes  it  the 
wherein  it  was  held  that  a  denial  in  duty  of  the  courts  "  at  all  times  **  to 
the  answer  that  the  property  was  of  allow  such  amendments  as  may  be 
the  value  of  six  hundred  dollars,  or  necessary  for  the  purpose  of  determin- 
that  it  was  of  greater  value  than  five  ing  the  real  question  in  controversy 
hundred  dollars,  was  in  effect  an  ad-  between  the  parties,  if  duly  applied  for, 
mission  that  it  was  at  least  of  the  value  where  the  defendant,  misapprehending 
of  five  hundred  dollars;  Hagez/.  Camp-  the  effect  of  his  plea  of  the  genera] 
bell,  78  Wis.  $72,  23  Am.  St.  Rep.  422,  issue,  has  failed  to  file  a  special  pleA 
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BtpUMtloA  TROVER  AND  CONVERSION.  or  Bepiy. 

Xn.  Oboss-COXFLAIVT.  —  It  would  seem  that  a  general  provision 
of  the  code  permitting  the  defendant  to  file  a  cross-complaint  in 
which  he  seeks  affirmative  relief  may,  under  some  circumstances, 
be  applicable  in  an  action  of  trover.^ 

Zlir.  EXPUGATIOV  OB  ExPLT  —  In  QtnmX,  —  In  trover  the  repli- 
cation or  reply  must  be  drawn  in  compliance  with  the  ordinary 
rules  governing  such  pleadings.  Thus,  a  reply  is  defective  unless 
it  responds  to  the  entire  answer  to  which  it  is  addressed.' 

Where  Answer   Boee   Kot   Bet   np  Kew   Hatter.  —  An  allegation   in   an 

answer  that  the  property  belongs  to  some  third  person  is  not 
new  matter  of  defense,  and  therefore  the  averments  of  such 
answer  are  not  to  be  taken  as  true  if  not  controverted  by  a  reply.' 

denying  the  platntiflf*s  title  to  the  goods,  estate,  the  defendant  ansveered  that  the 
he  may  be  given  leave  to  file  such  plea  decedent  during  his  lifetime  assigned 
at  the  trial  and  even  after  the  plaintiff  and  transferred  to  the  defendant  all  his 
has  closed  his  testimony.  Robinson  z/.  personal  property,  and  that  before  his 
Hartridge,  13  Fla.  501  Jn  which  case  it  death  he  had  executed  a  certain  re- 
was  declared  that  the  jury  should  have  lease  to  the  defendant.  It  was  held 
been  discharged  upon  the  filing  of  the  that  a  reply  to  the  effect  that  the  re- 
additional  plea,  and  that  the  plaintiff  lease  was  executed  without  any  con- 
should  have  been  given  such  time  as  sideration  was  bad  because  It  did  not 
was  proper  under  the  statute  to  reply  meet  the  allegations  of  the  answer  as 
to  the  amended  pleading.  to  the  transfer  and  delivery  of  the 
Supplemental  Answer. —  Where  the  property  to  the  defendant.  And  see 
plaintiff  has  a  cause  of  action  for  con-  generally  article  Replications  and  Re- 
version  when  his  complaint  is  filed,  a  plies,  vol.  18,  p.  639. 
subsequent  acquirement  of  legal  title  Seply  to  Flea  of  Jastiflcatlon  —  Illegal 
to  the  property  by  the  party  guilty  of  leyy  of  Writ. —  Where  the  defendant 
the  conversion  may  be  setup  by  a  sup-  specially  pleads  justification  under 
plemental  answer,  and  the  facts  set  up  writs  of  attachment,  it  is  proper  for  the 
in  such  answer,  if  they  are  not  a  com-  plaintiff  in  reply  to  plead  facts  showing 
plete  bar  to  the  action,  are,  at  least,  that  the  levy  of  the  writs  was  illegal, 
material  and  relevant  as  tending  in  Beagle  v.  Smith,  50  Neb.  446. 
mitigation  of  damages.  George  v.  Answer  Denying  Validity  of  Levy  —  He- 
Pierce,  123  Cal.  172.  See  also  article  cetsity  to  Beply  that  Levy  Was  Waived. — 
Supplemental  pLEAniNcs,  ante,  p.  1.  In  Texas,  in  an  action  in  the  nature  of 

1.  Hall  V.  Cole,  (Cal.  1894)  38  Pac.  trover  by  a  purchaser  at  an  execution 
Rep.  8q4,  in  which  case  it  was  held  sale,  where  the  defendant  pleads  that 
that,  under  Code  Civ.  Proc.  Cal.,  there  was  no  valid  levy  of  the  execu- 
§  442,  in  an  action  for  the  con-  tion  upon  the  property  because  the 
version  of  a  building  the  defendant  sheriff  did  not  take  the  property  into 
might  file  a  cross-complaint  alleging  his  possession,  the  plaintiff  cannot  show 
that  the  land  on  which  the  building  that  the  defendant  in  the  execution 
was  formerly  situated  was  purchased  waived  the  seizure  of  the  property  by 
by  the  plaintiff  for  and  on  account  of  the  sheriff  unless  he  alleges  such  mat- 
the  defendant,  under  a  contract  by  ter  in  avoidance.  Geo.  R.  Dickinson 
which  the  plaintiff  agreed  to  erect  the  Paper  Co.  v.  Mail  Pub.  Co.,  (Tex.  Civ. 
building    for  the   defendant,    and    in  App.  1895)  31  S.  W.  Rep.  1083. 

such    cross-complaint  might  pray  for  Amendment  of  Reply. —  As  in   other 

judgment  against  the  plaintiff  that  he  actions,  the   reply   may   be  amended, 

make  a  good  and  sufficient  deed  to  the  See  Zunkle  v.  Cunningham,   10  Neb. 

defendant.     And  see  generally  article  162.    See   also  articles  Amendments, 

Cross- COM  PLAINTS,  vol.  5.  p.  673.  vol.  i,  p.  458;   Replications  and  Re- 

2.  Failture  of  Reply  to  Bespond  to  En-  plies,  vol.  18,  p.  680. 

tire  Answer.  —  In  Gerard  v.  Jones.   78  8.  Krewson   v.  Purdom,  13   Oregon 

Ind.  378,  which   was  an  action  by  an  563,  in  which  case  it  was  declared  that 

administrator    for  the    conversion    of  such  answer  only  controverts  the  alle- 

property  belonging  to  the  decedent's  gatlon  of  ownership  contained  in  the 
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Batam  TROVER  AND  CONVERSION.  of  (raptrty. 

Objeetioiii  Waiyad.  —  Objections  to  the  failure  of  the  plaintiff  to 
reply  or  to  the  sufficiency  of  a  reply  may  be  waived.* 

Departure.  —  The  plaintiff  in  his  replication  or  reply  must  not 
depart  from  the  cause  of  action  stated  in  his  declaration  or  com- 
plaint. In  the  note  will  be  found  illustrations  of  replications 
and  replies  which  did  not  violate  this  rule.' 

ZIV.   BETHBV   of   PBOPBBTT  BT  DBFEVDAHT  PEKDnie  ACTIOB  — 

In  General.  —  Where,  pending  the  action,  the  defendant  brings  the 
property  into  court  and  tenders  it  to  the  plaintiff  and  the  latter 
accepts  the  property,  in  the  absence  of  evidence  showing  special 
damages  it  has  been  held  that  the  recovery  should  be  limited  to 
nominal  damages.' 

complaint,  that  It  only  amounts  to  a  the  defendant.      It   was  held   that  a 

traverse,  and   that  proof  of  it  merely  reply  alleging  that  the    person    who 

disproves  the  plaintiff's  title  to  the  prop-  actually  converted    the    property    as- 

erty,  which  he  is  bound  lo  make  out  in  sumed  to  be  the  agent  of  the  defendant, 

the  first  instance.  and    that    the    defendant    afterwards 

1.  Objections  Waived.  —  In  Miller  v.  ratified  his  acts,  was  not  a  departure 
flirschberg,  27  Oregon  522,  it  was  con-  from  the  cause  of  action  set  up  in  the 
tended  that  the  settlement  pleaded  in  petition. 

the  answer  was  a  bar  to  the  action,  be-  Beply  Confessing  and  Avoiding  Avar- 
caus3  the  reply  did  not  contain  appro-  ments  of  Answer. —  In  McFadden  v, 
priate  allegations  upon  which  evidence  Schroeder,  4  Ind.  App.  305,  the  com- 
to  surcharge  or  falsify  the  settlement  plaint  proceeded  upon  the  theory  of  a 
could  be  admitted,  but  it  was  held  that  contract  of  bailment  between  the  plain- 
as  no  objection  was  made  to  the  suffi-  tiff  and  the  defendant.  The  theory  of 
ciency  of  the  reply  by  demurrer  or  the  answer  was  that  although  the 
otlierwise,  objection  could  not  be  made  plaintiff  left  the  goods  in  the  defend- 
for  the  first  time  by  motion  for  iudg-  ant's  possession  as  bailee,  the  plaintiff 
mem,  notwithstanding  the  findings  of  owned  them  only  in  the  special  ca- 
the  referee.  pacity  of  administrator  ot  the  estate  of 
Beply  to  Special  Plea  Amounting  to  Oen-  a  decedent,  and  that  the  plaintiff  bav. 
eral  Issae.  —  In  trover,  as  in  other  ac-  ing  been  superseded  as  such  adminis- 
tions,  the  fact  that  one  of  the  special  trator,  the  defendant  purchased  the 
pleas  was  not  replied  to  is  immaterial  goods  at  an  administrator's  sale.  The 
where  the  special  plea  amounted  to  the  reply  admitted  that  the  plaintiff  was 
general  issue,  and  every  fact  which  the  administrator  of  the  decedent  when 
could  have  been  given  in  evidence  un-  he  placed  the  goods  with  the  defend- 
der  such  special  plea  could  have  been  ant,  and  that  the  goods  were  nominally 
proven  under  the  general  issue.  Fisher  held  by  him  as  such  administrator,  but 
V.  Meek,  38  111.  92.  alleged  that  in  fact  the  estate  was  not 

2.  Plea  of  Settlement  —  Beplioation  the  owner  of  the  goods,  and  that  other 
Alleging  Frand. —  Where,  in  an  action  of  parties  were  the  real  owners,  and  that 
trover,  the  defendant  pleads  a  settle-  through  them  he  became  the  owner  of 
ment,  a  replication  setting  up  a  fraud  the  property,  and  that  such  ownership 
and  misrepresentation  by  the  defend-  dated  bacic  to  the  time  he  placed  the 
ant  for  the  purpose  of  avoiding  the  goods  with  the  defendant.  It  was  held 
effect  of  the  settlement  is  good,  and  is  that  the  reply  was  a  confession  of  the 
noi  open  to  the  objection  that  it  coosti-  material  parts  of  the  answer,  but  that 
tutes  a  departure.  Colorado  Fuel,  etc.,  it  averred  new  matter  in  avoidance 
Co.  V.  Chappell,  I2  Colo.  App.  385.  which  was  not   inconsistent  with,  but 

Batiiloation  by  Defendant  of  Agent's  explanatory  of,  the  complaint,  and  that 
Acts.  —  In  McLachlin  v.  Barker,  64  there  was  no  departure. 
Mo.  App.  511,  the  petition  alleged  con-  8.  Cernahan  v,  Chrisler,  (Wis.  1900) 
version  by  the  defendant,  and  the  an-  83  N.  W.  Rep.  778,  in  which  case  the 
swer  alleged  that  the  acts  of  conversion  court  dUd  Farr  v.  State  Bank,  87  Wis. 
were  committed  by  another  person  with-  223,  in  which  case  the  property  was  re- 
out    any   knowledge    on   the    part  of  turned  before  the  action  was  brought; 
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Powur  of  Court  to  Ordor  Botnrn  of  Proporty,  —  In  England  the  court 
has  power  under  certain  circumstances  to  permit  the  defendant, 
upon  the  payment  of  accrued  costs,  to  bring  the  property  into 
court  or  to  restore  the  property  to  the  plaintiff,  and  to  order  a 
stay  of  proceedings  or  permit  the  plaintiff  to  proceed  with  the 
action  at  the  risk  of  having  the  costs  finally  adjudged  against 
him  unless  he  be  able  to  show  that  he  has  been  specially  damaged 
by  the  conversion  of  the  property.  This  practice  prevails  to 
some  extent  in  the  United  States^ 

Diseretion  of  Court.  —  A  motion  for  leave  to  deliver  the  property 
to  the  plaintiff  or  to  bring  it  into  court  is  addressed  to  the  discre- 
tion of  the  court,  and  such  motion  ought  neither  to  be  refused 
nor  granted  as  of  course.* 

Voootsity  to  Obtain  Bnle  of  Court.  —  Whenever  it  is  desired  to  sur- 
render the  property  a  rule  of  court  should  be  moved  for.* 

Warder  v,  Baldwin,   51   Wis.  450,  in  plight  as  when  they  were  taken,  and 

which  case  ihepropeny  was  returned  no  injury  had  accrued  to  the  plaintiffs." 

pendente  lite;    Churchill  v,  Welsh,  47  Where  Plaintiff  Claims  Spoeial  Damages. 

Wis.  39.  —  In  Gibson  v.  Humphrey,  i  Cromp. 

1.  Pickering  v.  Truste,  7  T.  R.  49;  AM.  544,  3  Tyrw.  588,  it  was  said: 
Anonymous,  z  Stra.  142;  Fisher  v,  "  The  cases  have  only  gone  10  the  ex- 
Prince,  3  Burr.  1363;  Hiort  v.  London,  tent  that  the  court  will  stay  proceed- 
etc,  R.  Co.,  4  Ex.  D.  188;  Bigelow  Co.  ings  on  payment  of  costs  where  the 
V.  Heintze,  53  N.  J.  L.  69:  Bucklin  v,  defendant  restores  the  chattel  alleged 
Beals,  38  Vt.  653;  Rutland,  etc.,  R.  to  be  converted,  and  the  plaintiff  claims 
Co.  V.  Middlebury  Bank,  32  Vt.  639;  no  special  damage,  and  where,  if  the 
Hart  V.  Skinner,  16  Vt.  138;  Farr  v.  chattel  was  sold,  and  no  dispute  as 
State  Bank,  87  Wis.  223,  41  Am.  St.  to  the  sum  to  be  recovered,  the  court 
Rep.  40;  Warder  v,  Baldwin,  51  Wis.  might  interfere;  but  they  cannot  inter- 
450;  Churchill  v,  Welsh,  47  Wis.  39.  fere  if  the  plaintiffs  do  not  agree  as  10 

2.  Fisher  v.  Prince,  3  Burr.  1363;  the  amount.  Although  (he  defendant 
Rutland,  etc.,  R.  Co.  v.  Middlebury  in  this  case  is  a  sheriff,  the  case  is  pre- 
Bank,  32  Vt.  639;  Hart  v.  Skinner,  16  cisely  the  same  as  if  it  had  been  that 
Vt.  138.  of  any  other  person." 

8.  Hart  V.  Skinner,  z6  Vt.  138.  Time    of   KaUng    Application.  —  The 

When  Ketnm  of  Property  Improper.—  application  must  be  seasonably  made. 

As  a  matter  of  course,  the  exercise  of  Bucklin  v.  Beals,  38  Vt.  653,  in  which 

this  power  would  not  be  proper  when  case  the  court  cited  Hart  v.  Skinner,  16 

it  would  result  in  depriving  the  plain-  Vt.  138. 

tiff  of  full  reimbursement  for  the  dam-  Beitoration  of  Property  Without  Leave 

age    caused    by    the    conversion,    as  of   Court.  —  As    to    mitigation   of   the 

depending  on  the  value  of  the  property,  damages  by  restoration  of  the  properly 

nor  when  the  conduct  of  the  defendant  to  the  plaintiff,  either  before  the  insti- 

in  the  taking  and  use  of  the  property  tution  of  the  action  or  pending  the  ac- 

has  been  such  as  to  disentitle  him  to  be  don,  without  obtaining  a  rule  of  court 

favorably  regarded  by  the  court.     Rut-  for  such  restoration,  see  Am.  and  Eng. 

land,  etc.,  R.  Co.  v,  Middlebury  Bank,  Encyc.  of  Law  (2d  ed.),  title  Trover  and 

32  Vt.  639.  Conversion, 

Goods  Kust  Be  in  Same  Plight.  —  In  Kequisitee  of  Tender  under  Vorth  Caro- 

Moon  V,  Raphael,  2  Bing.  N.  Cas.  310,  Una  Statute.  —  In  Stephens  r.  Koonce, 

29  E.  C.   L.  345,  Tindal,  C.  J.,  said:  103  N.  Car.  266.  it  was  held  that  under 

"  If  the  defendants  had  rome  to  the  Code  N.  Car.,  §  573,  the  defendant  in 

court  to  stay  proceedings  on  the  de*  an  action  of  trover  cannot  force  the 

livery  of  the  goods,  the  plaintiffs  would  plaintiff  to  accept  the  property  when  it 

not    have   been    compelled    to   accept  may  have  been   injured   or   rendered 

them   unless  they   were  in  the  same  worthless,  or  to  pay  the  costs  on  refusal 
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XV.  Ay£]UC£irTd  akd  Pboov  —  Tariakoe  —  1.  In  OeneraL  —  In 
trover,  as  in  other  actions,  the  plaintiff  cannot  allege  one  cause  of 
action  and  recover  upon  another  totally  different  in  its  essential 
elements,  but  he  must  prove  the  cause  of  action  alleged  by  him 
and  the  testimony  must  be  directed  to  the  issues  made  by  the 
pleadings.* 

2.  As  to  Goods  Converted  —  in  General.  —  A  variance  between  the 
allegations  and  proof  as  to  the  property  converted  is  fatal;  e,  ^., 
the  plaintiff  cannot  sue  for  the  conversion  of  a  horse  and  recover 
for  the  conversion  of  an  ox,  nor  for  one  horse  and  recover  for 
another  horse.*     If  the  description  of  the  property  is  general  and 

to  do  so,  unless  the  offer  includes  with  the  embezzlement  of  a  decedent's  prop* 

the  proposed  delivery  of  articles  ten^-  erty.     The  plaintiff  proved  the  conver- 

dered   in   kind   a  proposal  to  pay  an  sion  of  l he  property,  but  failed  to  prove 

amount  as  damages  for  detention  not  the  allegations  which  brought  the  c»se 

less  than  that  ultimately  assessed  by  within  the  statutory  rule  of  damages, 

the  jury*  and  it  was  held  that  the  court  erred  io 

In  Vermont  it  has  been  held  that  the  rendering  judgment   in   favor  of    the 

statute  allowing  a  lender  to  be  made  in  defendant  and  should   have  rendered 

all  actions  until  three  days  before  the  judgment  fori  he  plaintiff  as  in  ordinary 

term  of  the  court  is  not  applicable  to  actions  f  )r  trover  and  conversion, 

actions  of  trover,  and  does  not  permit  Immaterial  Varianoe  ae  to  Hatore  ef 

the  defendant  to  surrender  the  prop*  Loan  to  Defendant.  —  In    Hitchcock  v, 

erty  converted  in  mitigation  or  in  satis-  McElrath,  72  Cal.   565,  the  complaiar 

faction  of  damages.     Hart  v.  Skinner,  alleged    generally    that     the    phintiff 

16  Vt.  138,  42  Am.  Dec.  500.  loaned  the  property  to  the  defendant. 

1.  Omaha,  etc.,  Smelting,  etc.,  Co.  The  defendant  denied  in  his  answer 
V.  Tabor.  13  Colo.  41,  16  Am.  St.  Rep.  thai  he  borrowed  the  property  at  ail, 
185;  Johnson-Brinkman  Commission  or  that  the  plaintiff  owned  the  prop- 
Co.  V.  Central  Bank,  £i6  Mo.  558,  38  erty,  and  alleged  that  the  defendant 
Am.  St.  Rep.  615;  Priest  v.  Way,  87  bought  the  property  from  the  plaintiff 
Mo.  16;  Kirwin  v,  Malone,  45  N.  Y.  and  was  the  on^ner  of  it.  It  was  proved 
App.  Div.  93;  Van  Brunt  v.  Oestreicher,  that  the  property  was  loaned  to  the  de- 
fSupm.  Ct.  App.  T.)  2g  Misc.  (N.  Y.)  fendant  for  the  special  purpose  of  bein^ 
340;  Bitterman  v.  Hearn,  (Tex.  Civ.  used  by  the  defendant  to  raise  monry 
App.  1895)  32  S.  W.  Rep.  341;  Walley  on  it,  and  that  the  defendant  did  not 
V.  Deseret  Nat.  Bank.  14  Utah  305.  use  it  for  that  purpose,  but  converted 

Here  Matters  of  Indaoement  alleged  by  it  to  his  own  use.     It  was  held  that 

the  plaintiff,  consisting  of  allegations  there  was  no  prejudicial  variance, 

as  to  the  contract  under  which  the  de>  2.  Nickerson   vi   Bradbury,   88    Me. 

fondant   came   into  possession  of   the  593,  in  which  case  it  was  held  that  the 

property,  need  not   be   proved  by  the  plaintiff  could  not  sue  for  the  con  vers^ion 

plaintiff   where  the  complaint,  regard*  of  a  horse  known  as  the  Smiih  horse 

less  of  such  allegations,  sets  forth  a  and    recover    for     the    conversion    of 

sufficient  cause  of  action  for  the  con*  another  horse  known   as  the  Connor 

version  of  the  property.     Girardeau  t/,  horse.     See  also  Wilkinson  v.  King,  8t 

S.-)!ithe(n  Express  Co.,  48  S.  Car.  421.  Ala.  156,  holding  that  in  an  action  for 

Failure  to  Sustain  Allegations  Appro-  the  conversion  of    a  gray  horse   the 

priate  to  Penal  Actios. —  In  Jahns   v.  plaintiff  cannot  recover  for  the  conver- 

Nolting.  29  Cai.  507,  the  complaint  in  sion  of  a  mule.     See  further  Taylor  p. 

an  action  brought  by  an  administrator  Bowen,    52   N.   Y.  App.    Div.    126,    \*\ 

for  the  conversion  of  property  belong-  which  case  it  was  held  that  a  finding 

ing  to  the  estate  of  the  deceased  con-  thai  the  plaintiff  had  converted  certain 

tained   allegations  appropriate    to    an  policies  of  insurance  was  not  supported 

action  in  the  nature  of  trover,  and  also  by  an   allegation   that  the   defendant 

alleged    that    the    property    was   em-  had  converted  certain  rebates, 

bezzled,  and  contained  allegations  un-  Quantity  of  Property.  —  In  Hew  Jersey 

der  a  statute  imposing   a  penalty  for  Adamant  Mfg.  Co.  v.   Barth,  (Supm. 
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may  apply  as  well  to  the  same  kind  and  quality  of  property 
wherever  located*  and  the  pleader,  to  define  and  limit  his  general 

description,  locates  the  property  as  lying  upon  his  own  land,  or 

Ct.  App.  T.)  33  Mite.  (N.  Y.)  764,  a  so  many  dollars,  bank  biUs,  treasury 

judgment  for  the  plaintlflf  was  reversed  notes,  or  pieces  of  coin,  of  a  particular 

because  there  was  no  evidence  of  the  value,   the   precise  amount    must    be 

number  of  the  boards    converted    as  proved  to  have  been  converted,  for  the 

alleged.      But    see    Talbott  v.   Spear,  sum   named    is    the  only   descriptive 

Willes  70,   wherein  it  was  said  obiUr  feature  of  the  money.    Harper  :.  Scott, 

ihdt  if  the  plaintiff  should  declare  for  63   111.    App.   401,  in    which  case   the 

**  so  many   pounds  of  old  iron,"   he  court  did  not  pass  upon  the  suflSciency 

would   not   be  obliged  to  prove   that  of  the  declaration, 

quantity  at  the  trial.  Trade  Kamo  of  Wire  —  Failnro  of  Proof 

Keoeitlty  to  Prove  Kamo  of  Animal.  —  Immaterial.  —  In  Barker  v.  Merchants 

In   trover    for  an   animal    where   the  Nat.  Bank, (Tex.  Civ.  App.  1897)40$.  W. 

plaintiff  alleges  the  name  of  the  animal,  Rep.  171,  the  property  was  described  as 

it  is  necessary,  it  would  seem,  to  show  two   hundred   spools  of    barbed   wire 

that  the    animal  converted  had   such  known   as  "  Jap  Perfect,"   and   there 

name.     Ward  v.  Smith,  ()  Ired.  L.  (N.  was  no  proof  that  the  wire  so  taken  was 

Car.)  3q6.    This  was  trover  for  a  slave  known  as  "  Jsp  Peifect,"  nor  was  there 

named  John,  and  it  was  held  that  ihe  any  proof  Ihat  it  was  not  so  known,  but 

plaintiff,    having    thus    identified   the  the  evidence  was  sufficient  to  identify 

slave,    was  bound   to  show  that  his  the  wire  taken  with  that  described  in  the 

name  was  John.  petition,  and  it  was  held  that  there  was 

As  to  Deseriptioii  of  Hote. — Where,  in  no  fatal  variance, 

conversion  for  a  note,  the  declaration  Ideati^  of  Cotton  Alleged  to  Have  Been 

states  the  note  to  be  for  one  hundred  Convorted.  —  Where  the  plaint  iff  alleges 

and  eighty  dollars,  and  it  appears  to  be  the  conversion  of  seed  cotton,  it  is  nis 

a  note  for  three  hundred  dollars,  the  duty  10  show  affirmatively  by  a  pre- 

variance  is  fatal.     The  amount  of  the  ponderance  of  evidence  that  the  cotton 

note  is  material,  and  it  being  laid  under  converted  was  the  identical  cotton  de- 

a  videlicet  will  not  dispense  with  strict  scribed  by  him  in  his  complaint.    Long 

proof  of  the  allegation.  Bissel  t/.  Drake,  v.  Hall,  97  K.  Car.  2S6. 

19  Johns.  (N.  Y  J  66,  in  which  case  the  Where  there  Has  Boon  an  Intermingling 

court  said:  "Where  the  party  is  inca-  ofCtoods. —  Where  the  plaintiff  alleges 

pable  of  staling  the  date  and  amount  in  his  declaration  the  loss  and  conver- 

of  a  note  of  which  he  is  dispossessed,  sion  of  a  given  number  of  logs,  it  de* 

the  law  will  not  require  him  to  make  volves  upon  him  to  make  out  his  case 

such  statement;  it  will  be  satisfied  by  by   proof,   and   thereby  to  show  with 

an  allegation  that  the  note  is  of  great  certainty  the  extent  of  bis  loss.    Where 

value,  to  wit,  of  the  value  of  a  certain  there  is  no  evidence  that  tends  to  prove 

sum.     But  here  the   plaintiff  has  un-  any  wilful  or  fraudulent  intermingling 

dertaken  to  state  the  precise  amount  of  the  plaintiff's  lo^s  with  the  defend* 

for  which  the  note  was  given,  and  his  ant^s  logs,  the  doctrine  of  fotfeiiure  bv 

proof   does   not  correspond    with   the  an  intermingling  of  goods  is  not  appli^ 

statement."  cable.     The  plaintiff   will  not  be  per- 

Proof  of  DaebiU.  —  In  Taylor  v.  Mor-  mitted  to  allege  in  his  pleadings  the 

gan,   3  Watts  (Pa.)  333,   the   plaintiff  loss  and  conversion  of  a  definitely  given 

declared    for  a   promissory   note  and  number  of  chattels,  and  then  recover 

proved  the  conversion  of  a  written  due-  for  a  large  quantity  thereof,  not  shown 

bill,  the  date,  maker,  and  amount  of  by  his  proofs  to  have  been  either  lost 

which  were  the  same  as  was  alleged  or  converted,  upon  proof  simply  of  the 

in  the  description  of  the  promissory  loss   and   conversion  of  an   indefinite 

note.     It  was  held  that  there  was  no  few,  and  that  those  few  have  been  so 

variance.  intermingled  with  a  large  mass  of  simi* 

Where  Action  Is  Brought  to  Becover  lar  chattels  in  the  defendant's  posses- 
Honey. —  Where  an  action  is  brought  to  sion  that  he  cannot  identify  his  own. 
recover  money  which  is  described  as  a  Wright  v.  Skinner,  34  Fla.  453. 
specific  lumpsum  of  a  certain  value,  Orindstono  ~  Inolndeo  Frame  and  Hang- 
without   setting  forth  the    money  as  ings. —  Where   the   plaintiff  described 
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as  being  in  his  own  house,  he  thereby  makes  the  place  where  the 
property  is  located  a  material  part  of  his  description;  and  by 
giving  such  property  a  definite  location  the  plaintiff  confines 
himself  in  his  proof  to  property  thus  located.* 

Distinotioii  Setween  Conyenioii  of  Property  and  Proooadi  of  Property.  —  Where 
the  plaintiff  alleges  a  conversion  of  property,  he  cannot  recover 
upon  proof  that  the  defendant  did  with  the  property  merely  what 
he  was  authorized  to  do,  viz.,  sell  it,  and  convert  the  proceeds 
of  the  sale.* 

3.  As  to  Plaintiffs  Property  and  Bight  to  Ponession  —  la  OeneraL 
« —  The  plaintiff  must  prove  his  averments  as  to  hts  property  in 
the  goods  converted  and  his  right  to  possession,  and  where  he 
wholly  fails  to  present  any  evidence  to  sustain  such  averments, 
the  failure  of  proof  is  fatal.' 

Saffleienej  of  Proof  of  PoMoesion.  —  Where  the  plaintiff  alleges  that  he 
owned  the  property  and  that  he  was  in  possession  or  had  the 
right  to  its  possession,  such  allegation  is  supported, /r//;2/?/'^7r<V 
at  least,  by  proof  of  possession,  and  on  such  proof  he  is  entitled 
to  recover  unless  it  is  met  and  rebutted  by  evidence  on  the  part 
of  the  defendant,  admissible  under  the  pleadings.^ 

the  property  as"one  grindstone/' it  was  sale  and  disposition  of  the  proceeds  as 
proper  to  instiuct  the  jury  that  if  the  to  a  part  will  not  prevent  a  verdict  for 
frame  and  hangings  of  the  grindstone  the  plaintiff  for  the  balance.  Hunt- 
were  necessary  for  its  use,  and  com-  ington  v.  Bonds,  68  Ga.  23. 
posed  a  part  of  it,  the  plaintiff  might  8.  Anderson  v.  Bowles,  44  Ark.  108; 
recover  for  the  value  of  all.  Patterson  Union  Stock  Yard,  etc.,  Co.  </.  Mallory, 
V,  Dudley,  12  Gray  (Mass.)  375,  in  etc.,  Co..  157  111.  554,  48  Am.  St.  Rep. 
which  case  the  jury  returned  a  verdict  341;  Grier  v.  Stout,  2  111.  App.  602; 
for  all.  Hance  v,  Tittabawa^see  Boom  Co.,  70 
Stock  of  Goods  in  Store.  —  In  Greenville  Mich.  227;  Clendenning  v.  Hawk,  8  N. 
First  Nat.  Bank  v.  Montgomery,  70  Dak.  419;  Horneffer  v.  Duress,  13  Wis. 
Miss.  550,  the  plaintiff  counted  for  the  603. 

entire  stock  of  goods  in  a  store,  and  Whero  Plaintiff  AUeges  Fractional  In- 

the  evidence  tended  to  show  only  the  tercet  in  Property.  —  Where  the  plaintiff 

conversion  of  some  indefinite  quantity  alleges  in  himself  a*mere  fractional  in- 

of  goods  of    an    uncertain  character,  terest  in  the  property  and  admits  that 

worth  about  one  hundred  and  seventy*  the  remaining  interests  are  in  others, 

five  dollars.     It  was  held  that  although  there  can  be  no  finding  for  the  plaintiff 

the    description    of   the  goods    in   the  except  with  reference  to  such  fractional 

declaration  might  have  been  sufficient  intetest.     Mississippi  Mills  v.  Bauman, 

as  applied  to  the  whole  stock  of  goods,  12  Tex.  Civ.  App.  312. 

it  was  not  sustained  by  the  evidence,  Directing  Verdict. —  Where   the   evi- 

and  accordingly  the   court  instructed  dence   wholly  fails  to  show   that   the 

the  jury  to  find  for  the  defendant.  plaintiff  had   any  right  of   possession 

1.  Benton  z/.  Beattie,  63  Vt.  186.  at  the  time  of  the  alleged  conversion, 

2.  Bixel  V.  Bixel,  107  Ind.  534;  Gil-  the  court  should  direct  a  verdict  for  the 
bert  V,  Walker,  64  Conn.  390,  in  which  defendant.  Onilie  v.  Farmers*  State 
latter  case  the  court  rrV^^Ivesz/.Goshen,  Bank,  8  K.  Dak.  570. 

63  Conn.  79,  and  Sanford  v.  Peck,  63  4.  Rosenthal    v.    McMann,  93    Cal. 

Conn.  486.  505;  Adelberg  v.   Horowitz,  32  N.  Y . 

Conversion  of  Part  of  Proceeds  —  Ver-  App.  Div.  408,  in  which  case  the  court 

diet  for  Balance.  —  Trover  being  brought  foliowfd  VI\\tt\^x  v.  Lawson,  103  N.  Y. 

for  a  half  interest  in  four  several  bales  40;   Sonnentheil   v.   Texas    Guaranty, 

of  cotton,   described    separately,   and  etc.,  Co.,  10  Tex.  Civ.  App.  274. 

their  weights  given,  proof  of  proper  Averment  of  Joint  Ownership  —  Booov- 
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WlMra  PUintUr  Avon  Property  and  Bight  of  PoMonion  Withomt  Partionlart. 
—  General  averments  of  ownership  and  right  of  possession  author- 
ize the  plaintiff  to  introduce  any  evidence  whatever  to  show  how 
he  became  the  owner  and  entitled  to  possession,  and  he  is  not 
restricted  to  proof  of  any  particular  origin  of  ownership  or  right 
to  possession.^ 

Wh«r«  the  Plaintiff  AIlegM  Bpeeial  Property  in  the  Oeode  instead  of  alleg- 
ing generally  that  he  was  lawfully  possessed  of  the  same  as  of  his 
own  property,  he  is  confined  to  proof  of  the  special  property 
alleged.* 

ery  on  Proof  of  Bight  of  PoeMMion.  —  In  was  lawfully  possessed  of  the  property, 
Robertson  c/.  Gourley,  84  Tex.  575,  the  he  is  not  restricted  to  proof  of  any  par- 
plainiifTs  alleged  that  they  were  joint  ticular  origin  of  a  lawful  possession, 
owners  of  the  property  and  were  in  the  Swope  v.  Paul,  4  Ind.  App.  463.  See 
rightful  and  peaceable  possession  there-  also  Sonnentheil  v.  Texas  Guaranty, 
of  at  the  time  of  its  seizure,  etc.  etc.,  Co.,  10  Tex.  Civ.  App.  274.  hold- 
It  was  held  that  as  the  distinctions  ing  that  where  the  plaintiff  alleges 
between  the  several  tenancies  at  com-  that  he  had  the  title  and  possession, 
mon  law  did  not  prevail  under  the  proof  of  possession  without  proof  of 
statute,  they  were  entitled  to  recover  on  title  is  sufficient. 

proof  of  their  possession,  and  that  it  2.  Gregory  Point  Marine  R.  Co.  v, 

was  immaterial  that  there  was  no  proof  Selleck,  43  Conn.  320,  in  which  case 

tending  to  show  that  one  of  the  plain-  the  plaintiff  alleged  that  he  had  a  lien 

tiffs  ever  owned  any  interest  in    the  on  the  property  for  repairs  and  it  was 

goods.  held  that  he  could  not  rest  upon  a  mere 

Similarity  of  Proof  in  Trover  and  Tres-  possessory  title. 

past.  —  Although  in  trover  the  gist  of  Where  Ooodi  AUeged  to  Be  Separate 

the  action  is  injury  to  the  pcoperty  and  Property  of  Wife  Are  Commnnity  Property, 

in  trespass  the  gist  of  the  action  is  in-  —  In  Mtddlebrook  v.  Zapp,  73  Tex.  30, 

jury  to  the  possession,  yet  as  possession  it  was  held  that  an  action  for  goods 

IS  prima  facie  evidence  of  properly  it  alleged  to  be  the  separate  property  of 

results  that  the  evidence  in  the  two  the  wife  cannot  be  sustained  by  proof 

actions  is  commonly  identical,  namely,  of  damages  for  unlawful  seizure  of  the 

proof  of  possession  rightful  as  against  community  property    of    herself    and 

the  defendant.     Per  Pryor,  J.,  in  Ker-  husband. 

ner  v.  Boardman,  (C.  PI.  Gen.  T.)  14  Title  of  PUintiff  as  Mortgagee  After 

N.  Y.  Supp.  787,  affirmed  133  N.  Y.  539.  Condition  Broken. —  In  Smith  v.  Konst, 

1.  Jones  V.  Rahilly,  16  Minn.  320,  50  Wis.  360,  the  plaintiff  alleged  the 
holding  that  under  general  averments  execution  of  a  chattel  mortgage  to 
the  plaintiff  may  show  that  he  pur-  himself,  and  that  the  mortgagor  had 
chased  the  property  from  one  who  had  delivered  the  property  to  him  In  satis- 
pledged  the  same  and  that  the  plaintiff  faction  of  the  mortgage,  and  that  there- 
had  redeemed  the  property  by  tender-  by  he  became  the  absolute  owner  and 
ing  to  the  pledgee  the  amount  secured  consequentlv  entitled  to  recover  as 
by  the  pledge;  Parlin,  etc.,  Co.  v,  Han-  against  a  third  person.  There  was  no 
son,  21  Tex.  Civ.  App.  401,  holding  that  proof  that  the  mortgagor  had  trans- 
the  plaintiff  may  offer  in  evidence  a  chat-  ferred  the  property  to  the  plaintiff  in 
tel  mortgage  conveying  to  him  the  goods  satisfaction  of  the  mortgage,  the  proof 
in  trust  to  be  sold  by  him  and  the  pro-  being  merely  that  the  mortgage  had 
ceeds  by  him  paid  to  certain  creditors  been  executed  and  condition  broken, 
named;  Cooper  v.  Hiner,  (Tex.  Civ.  It  was  held  that  this  was  sufficient  to 
App.  1896)  36  S.  W.  Rep.  915,  holding  entitle  the  plaintiff  to  recover  and  that 
that  there  is  no  variance  between  a  theie  was  no  variance, 
general  allegation  of  ownership  and  Srror  in  Stating  Legal  Bifeet  of  Instm- 
proof  of  an  assignment  to  the  plaintiff  ment  nnder  Which  Plaintiif  Claims. —  In 
for  the  benefit  of  creditors  and  posses-  R.  F.  Scott  Grocer  Co.  v.  Carter,  (Tex. 
sion  under  such  assignment.  Civ.  App.  1896)  34  S.  W.  Rep.  375,  the 

Origin  of  Poeieeeion. —  Where  the  com-  petition    sufficiently  identified  the  in- 

plaint  alleges  generally  that  the  plaintiff  strument  of  conveyance  under  which 
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AT«rmeat  Md  Pro«f  of  Jolat  Otmenhip.  —  Where  several  join  as 
plaintiffs  in  an  action  of  trover,  a  judgment  in  favor  of  all  of  them 
is  not  warranted  by  proof  of  title  or  right  of  possession  in  some 
of  them  only.* 

4«  Aa  to  Oonvtriion  —  a.  In  General.  —A  party  who  bases 
Ills  right  of  recovery  upon  a  conversion  cannot  recover  upon 
another  and  entirely  different  theory,  and  where  the  declaration 
or  complaint  counts  upon  a  conversion  of  the  property  by  the 
defendant,  the  plaintiff  cannot  recover  unless  such  conversion  is 
shown  by  the  evidence.*  Thus,  the  action  is  not  sustained  by 
mere  proof  of  a  contract  and  its  breach,*  or  by  proof  of  mere 
negligence  or  nonfeasance.^  However,  immaterial  allegations  in 
the  declaration  or  complaint  need  not  be  proved.^ 

Pftrtiealar  Xod«  of  Conyeriion.  —  The  plaintiff  need  not  prove  a  con- 
version in  a  particular  mode  which  is  not  alleged  in  the  declara- 

it  wag  alleged  thai  possession  of  the  pleadings;  and   that  unless  a  case  of 

property  was  held,  and  the  court  held  conversion   has  been   made    out.    the 

that  it  was  immaterial  that  the  alleged  judgment  must  be  reversed,  alihough 

legal  effect  of    the   instrument  might  the  proofs  may  show  that  the  defend- 

have  differed  from  tlie  real  legal  effect  ant  is  liable  for  the  amount  sued  for 

of  the  conveyance  offered  in  evidence,  on  some  other  theory."     Beggar  Stu- 

and  that  therefore  it  was  immaterial  dents'  Pleasure  Soc.  v.  Eichel,  (Supm. 

whether  or  not  the  instrument  was  a  Ct.  App.  T.)  25  Misc.  (N.  Y.)  177,  citing 

chattel  mortgage  or  deed  of  trust,  as  Wright  v.  Dufiie,  (Supm.  Ct.  App.  T.) 

alleged  in  the  petition,  or  an  assign-  23  Misc.  (N.  Y.)  339. 

meat,  as   the   defendant  claimed,  be-  8.  Sarjeant  1/.  Blunt.  16  Johns.  (N.  Y.) 

cause  either  instrument  would  furnish  74;    Starr   v.    Silverman,   (Supm.    Ct. 

a  lawful  basis  for  the  alleged  posses^  App.  T.)  23  Misc.  (N.  Y.)  151,  in  which 

sion,  and  even  if  there  was  a  variance  case  the  court  cited  Walter  v.  Bennett, 

it  was  not  a  material  one.  z6  N.  Y.  250,  and  Wbiicomb  v.  Hun- 

1.  Peitibone  v.  Phelps,  13  Conn.  445,  gerford,  42  Barb.  (N.  Y.)  177;  Miller  r. 
35  Am.  Dec.  88.  Mirschberg,  27  Oregon  522.  in  which 

2.  Illinois,  —  Clement  v.  Boone,  5  case  the  court  modified  Miller  ^.  Hirsch- 
III.  App.  X09.  berg«  (Oregon  1894)  37  Pac.  Rep.  85. 

Indiana.  —  Sloan  v.  Lick  Creek,  etc.,  See  also  Lockwood   v.  Bull,   i    Cow. 

Gravel  Road  Co.,  6  Ind.  App.  584.  (K.  Y.)  322. 

Missouri,  —  Beine  v,  Beine,  24  Mo.  4.  2  Greenleaf  on    Evidence,  g  643. 

App.  675:  Miemetz  v.  St.  Louis  Agri-  See  also  Samuels  v.  McDonald,  33  N. 

cultural,    etc.,    Assoc,   5    Mo.    App.  Y.  Super.  Ct.  211;  Tinker  v.  Morrill,  39 

59.  Vt.  477i  94  Am.  Dec.  345. 

Nebraska,  —  Worth  v.  Buck,  34  Neb.  6.  Hatchings  v.  Castle,  48  Cal.  152, 

703.  wherein   the  complaint   contained  an 

New    York,  —  Goldberg  v,  Shapiro,  immaterial  allegation  that  the  defend- 

(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  ant  was  detaining  the  property,  and  it 

721:  Ransom  v.  Wetmore,  39  Barb.  (N.  was  held  that  it  was  sufficient  to  prove 

Y.)    104;    Van    Brunt    v,  Oestreicher.  that  the  defendant  unlawfully  took  and 

(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  carried  away  the  property  and  sold  it 

340;  Beggar  Students'  Pleasure  Soc.  v.  before  the  commencement  of  the  ac* 

Eichel,  (Supm.  Ct.  App.  T.)  25   Misc.  tion;  Miller  v.  Hlrschberg,  27  Oregon 

(N.  Y.)  177.                              -  522,  wherein  it  waA  held  that  an  alle- 

Pennsylvania,  —  Tufts  v.   Park,   194  gation  of  fraud  might  be  disregarded. 

Pa.  St.  79.  and   that  the  plaintiff    might    recover 

Striotness  in  Proof  Bequired.  —  In  New  upon  his  allegations  and  proof  that  the 

York  it  has  been  held  that  "  in  view  of  defendant,  being  in  possession  of  prop- 

the  serious  consequences  attending  the  erty  to  which  the  plaintiff  was  entitled, 

recovery  of  a  judgment  on  conversion,  subsequently  converted  it  to  his  owa 

the  plaintiff  must  be  held  strictly  to  his  use. 

1116  Volume  XXI. 


ATtramto  TROVER  AND  CONVERSION.  md  ?nof. 

tion  or  complaint ;  but  where  he  alleges  a  conversion  generally,  he 
may  introduce  any  evidence  which  goes  to  show  that  the  prop* 
erty  was  converted.  * 

b.  By  Whom  Property  Was  Converted.  —  The  plaintiff 
must,  of  course,  show  that  the  property  was  converted  by  the 
defendant  or  by  some  one  acting  in  his  behalf;*  and  where  the 
plaintiff  joins  several  defendants,  to  enable  him  to  recover  judg- 
ment against  all  of  them  it  is  necessary  to  prove  a  joint  conversion 
of  the  property,  and  a  judgment  against  all  is  not  sustained  by 
proof  of  a  separate  conversion  by  each  defendant.' 

1.  Bacon  v.  Hooker,  173  Mass.  554;  breach  of  (he  undertaking  so  to  carry 

Scovill  V.  Glasner.  79  Mo.  449;  Ireland  and  deliver. 

V,  Horseman,  65  Mo.  51  x.  Failure  to  Provs  Btfendanty  Possession 

Proof  of  SoToral  Sistlnot  Conyersions  at  Commencsment  of  Aetion.  —  Ii  is  suffi- 
onder  OnsCoimt.— The  plaintiff  may  be  cient  to  show  the  defendant's  posses- 
permitted  to  show  several  distinct  con-  sion  of  the  property  and  that  be  bad 
versions  of  the  property,  although  there  converted  it  before  the  commencement 
is  only  one  count  in  the  declaration,  of  (he  action,  and  it  need  not  be  shown, 
Barron  v.  Davis,  4  N.  H.  338.  in  order  lo  entitle  the  plaintiff  to  re- 

As  to  Promise  on  Pturt  of  Pefsndant  to  cover,  that  the  defendant  had  the  actual 

Betnm  Property. —  An   allegation   that  possession  of  the  propertv  at  the  time 

**plaintiff  took  his  cotton  to  defendant's  of  ihe  commencement  of  the  action, 

gin   for  the  purpose  of  being  ginned,  Wilkin  z:  Boykin,  56  Ga.  45,  in  which 

and    delivered    his    cotton,    with    his  case  it  would  seem  that  the  plaintiff 

wagon  and  harness,  to  defendant,  sub-  alleged  ihat  the  property  was  in  posses- 

ject  to  be   returned   to    this    plaintiff  sion  of  the  defendant, 

when  he  demanded  same,"  is  not  sup*  2.  Conversion  by  Pefendant's  Agent.  — 

ported  by  proof  that  the  cotton  was  left  In  Ring  v,  Billings,  51  111.  475.  which 

with  the  defendant  with  the  promise  was  an  action  against    husband    and 

on  his  part  to  gin  the  cotton  the  next  wife,  the  evidence  showed  conversion 

morning.     Bttterman  v.  Hearn,  (Tex.  by  the  wife  and  tended   to  show  that 

Civ.  App.  1895)  32  S.  W.  Rep.  341.  the  wife  was  acting  under  authority  of 

Proof  of  the  Wrongful  Taking  of  the  the  husband,  and  it  was  held  that  th*s 

Property  is  sufficient,  without  any  proof  was  sufficient  evidence  of  conversion 

as  to  the  subsequent  disposition  that  by  the  husband  to  go  to  the  jury, 

was  made  of  1  he  property.     Samuel?  f.  8.  White  v,  Dcmary,  2  N,  H,  546; 

McDonald.  33  N.  Y.  Super.  Ct.  2ii.  Perkins  z/.  McCulIough,  36  Oregon  146; 

See  also  to  the  same  effect  Scovill  ;/.  Cooper  v.  Blair,  14  Oregon  255;  Dahms 

Glasner,  79  Mo.  449.  v.  Sears,  13  Oregon  47;  Nicoll  v.  Glen- 

Where  Wrongful  Taking  Is  Not  Shown,  nie,  i  M.  &  S.  588.  See  also  article 
—  Where  the  evidence  does  not  disclose  Judgments,  vol.  xi,  p.  852  et  sfq. 
a  wrongful  taking,  the  plaintiff  cannot  Proof  of  Several  Conversions  —  necessity 
recover,  except  upon  proof  of.  an  ap-  for  PUintiif  to  Sleet.  —  In  Dahms  v, 
propriaiion  of  the  property  by  the  dc-  Sears,  13  Oregon  64,  Thayer,  J.,  said: 
fendant  to  his  own  use,  or,  what  is  "  I  think  a  jury  has  a  right,  in  cases  of 
ec^uivalent,  parting  with  it  to  others  tort  where  there  are  several  defend- 
without  authority  from  the  plaintiff,  ants,  to  find  a  verdict  against  a  part  of 
Samuels  v.  McDonald,  33  N.  Y.  Super,  them  and  in  favor  of  the  others.  The 
Ct.  211.  In  this  case,  whtch  was  an  older  authorities  sustain  that  view,  and 
action  against  a  carrier,  it  was  held  the  law  has  not  been  changed  by  the 
that  proof  of  mere  negligent  loss  of  the  code  practice,  as  I  have  been  able  to 
property  was  not  sufficient,  because  discover.  •  •  ♦  This,  however, 
where  the  carrier  has  negligently  lost  does  not  allow  a  joint  action  against 
the  property  intrusted  to  him,  the  rem-  defendants  for  several  trespasses.  In 
edy  is  an  action  in  the  nature  of  a  an  action  of  that  character,  the  plaintiff 
special  action  on  the  case  for  a  breach  must  elect  at  the  trial  as  to  which  of 
of  the  public  duty  of  carrying  and  de-  the  defendants  he  will  proceed  against. 
Uvering    safely,  or    assumpsit    for    a  If  he  fail  to  do  that,  and  submit  the 
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c.  Place  of  Conversion.  —  The  plaintiff's  averments  as  to 
the  place  or  county  where  the  conversion  took  place  are  imma- 
terial, and  if  one  county  is  alleged  and  another  county  proven, 
the  variance  is  not  fatal  provided  it  is  not  shown  that  the  tort 
was  committed  within  a  different  jurisdiction.^ 

d.  Time  of  Conversion.  —  It  is  not  necessary  that  the 
proof  should  be  in  strict  conformity  with  the  averments  as  to  the 
date  of  the  conversion,  but  it  is  sufficient  to  prove  that  the  tort 
was  committed  before  the  suing  out  of  the  writ.* 

6.  Ai  to  Damages  and  Value  of  Property.  —  The  plaintiff  must 
give  evidence  which  will  warrant  the  judgment  for  damages.  If 
no  evidence  of  the  value  of  the  property  is  given  he  is  entitled  to 
judgment  for  nominal  damages  only.  And  it  is  held  that  even 
where  the  plaintiff  lays  the  value  of  the  property,  which,  it 
would  seem,  is  not  necessary,  he  may  recover  more  or  less, 
provided  the  damages  recovered  do  not  exceed  the  damages  laid 
in  the  declaration.' 

case  to  the  jury,  he  will  be  entitled  to  delivery  and  acceptance  of  the  assign- 
no  verdict."  ment.     It  was  insisted  that  this  was  a 

1.  Colorado  First  Nat.  Bank  v.  Brown,  variance  because  the  plaintiff  declared 

85  Tex.  80.     See  also  supra,  IX.  5.  d,  (4)  for  a  cause  of  action  that  had  accrued 

/*/tue  of  Conversion,  to  the  assignor  by  a  conversion  before 

8.  Bancroft  Co.  v,  Haslett,  106  Cal.  the  assignment,  and  that  the  plaintiff 

151,  holding  that  in  an  action   under  was  not  entitled  to  recover  upon  proof 

the  code  no  greater  strictness  is   re-  of  a  conversion  against  himself  after 

quired  in  this  respect  than  was  neces-  the  property  had  passed  to  him.     But 

sary  at  common  law.     Citing  i  Green-  it  was  held    that   the   declaration   did 

leaf    on    Evidence,   §§    61,   63,   65,   2  not  authorize  such  a  construction,  and 

Saunders  on   Pleading  and  Evidence,  that  the   term  *'  assignee,"  etc.,   was 

1 141,  Gould  on  Pleading  (5th  ed.)  c.  3,  mere  descriptio persona  which  might  be 

g  65,  Rex  V.  Chester,  2  Salk.  561.     See  treated  as  surplusage, 
also  Jtf/ra,  IX.  5.  ^.  (5)  Time  of  Conver-        3.  Connoss  v.   Meir,  a  E.  D.  Smith 

sion.  (N.    Y.)    314;    Pearpoint   v,    Henry,   2 

Several  Acts  of  Convsnioii.— *'  It  is  com-  Wash.  (Va.)  192.     See  also  infra,  XV II. 

mon  in  trover  to  show  different  acts  of  4.  a.    Value  of  Part  of  Property  De- 

conversion    at  different   times;   and  a  clared  For, 

conversion  may  be  proved  at  any  time        Failure  to  Deny  Yalae  of  Property.  — 

within  the  statute  of  limitations,  and  An  averment  in  the  complaint  of  the 

previous  to  the  suing  out  of  the  writ.*'  value  of  the  property  must  be  proved, 

Jones  z/.  Sinclair,  2  N.  H.  319,  9  Am.  whether  it  is  denied  in  the  answer  or 

Dec.  IS,  per  Woodbury,  J.  not.     Starr  v.  Cragin,  24  Hun  (N.  Y.) 

Action  by  Assignee  —  Convenion  Bofore  177,  in  which  case  it  was  held  that  it 

or  After  Assignment.  —  Where  an    as-  was  erroneous  to  instruct  the  jury  that 

slgnee  counts  only  upon  a  conversion  there  was  no  dispute  about  the  value 

subsequent  to  the  assignment,  it  is  not  of    the  articles  con  vet  ted.      Following 

competent  for  him  to  prove  a  conver-  Connoss  v,  Meir,  2  E.  D.  Smith  (N.  Y.) 

sion    ptior    to    the    assignment,  even  314.     See   also  New  Jersey  Adamant 

though  he  might  have  maintained  an  Mfg.  Co.  v.  Barth,  (Supm.  Ct.  App.  T.) 

action  for  such  prior  con  version.    Whii-  33  Misc.  (N.  Y.)  784,  wherein  a  judg- 

taker  v.  Merrill,  30  Barb.  (N.  Y.)  389.  ment  for  the  plaintiff  was  reversed  b«- 

In   Bloom   v.  Sexton,  33  Mich.  181,  cause  there  was  no  evidence   of    the 

the  plaintiff  described  himself  in  his  value  of  the  property, 
declaration  as  the  assignee  of  another.        Beqaisite  Proof  of  Yalue.  —  In  Miller 

On  Ihe  trial  he  offered  to  prove  the  as-  v.   Reigne,  2   Hill  L.  (S.  Car.)  592,  it 

signmen'   and  to  show  the  conversion  was  said:    "  To  sustain  trover,  it  must 

pf  the  goods  by  the  defendant  after  the  be  shown  that  the  chattel  sued  for  is  of 
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6.  ObjectioBB  Waived.  —  Slight  variations  between  the  aver- 
ments of  the  declaration  or  complaint  and  the  evidence  may  be 
waived  by  the  defendant.* 

XVI.  IirsTBirCTlovs  —  1.  In  OenonL  ~  The  court,  in  giving  or 
refusing  instructions  to  the  jury  in  an  action  of  trover,  is  governed 
to  a  large  extent  by  the  general  rules  applicable  to  the  instruction 
of  juries.'  Thus,  the  court  should  submit  to  the  jury  all  of  the 
issues  made  by  the  pleadings  and  the  evidence,'  and  should  not 
assume  facts  or  ignore  evidence  competent  to  the  issues;^  nor 
should  the  court  give  instructions  which  are  abstract  in  character 
and  confusing  or  which  are  not  warranted  by  the  evidence  ^  or 

some  value;  but  this  need  not  b«  shown  2.  See  generally  article  Instruc- 
by  asking  a  witness '  what  is  the  value? '  tions,  vol.  ii.  p.  47. 
and  in  answer  to  it  obuining  his  opinion.  Wh«r»  the  Complaint  States  Vo  Came 
If  the  thing  sued  for  is  generally  of  of  Aetion  the  court  may  charge  the  jury 
some  value,  and  is  so  described  that  without  any  hypothesis  to  find  for  the 
the  jury  may  ascertain  the  proper  sum  defendant,  because  no  proof  could  en- 
to  be  found  as  damages  for  the  con-  title  the  plaintiff  to  judgment.  Scar- 
version,  this  is  sufficient.  In  this  case,  brough  v.  Rowan,  (Ala.  1900)27  So. 
the  chattel  sued  for  is  a  slave,  and  is  Rep.  919. 

therefore  prima  facie  of  some  value;  Lutraetion  as  to  Effect  of  Terdiet  for 

the   description    of   her  given   in  the  PlaintiiF —  Criminal  Ptosecution  of  De- 

proof  enabled  the  jury  to  fix  on  a  sum  fendant,  —  In  an  action  for  the  cunver- 

certain  as  the  value,  and  we  are  not  sion  of  embezzled  money  the  court  may 

furnished   with    any  means    whereby  in  its  discretion  refer  in  its  instruction 

their  error  in  this  respect  (if  there  be  to  the  jury  to  the  consequences  which 

any)  can  be  detected."  would  follow  in  case  a  verdict  were 

Evidenoe  as  to  Doseriptioii  of  Proporty.  found   for  the   plaintiff.     Panama  R. 

—  A  general  description   by  witnesses,  Co.  v.  Johnson,  (Supm.  Ct.  Cen.  T.)  17 

of  chattels  for  the  conversion  of  whicli  N.  Y.  Supp.  777,  citing  Keller  v.  Stras- 

a  suit  is  brought,  is  sufficient,  if  it  en-  burger,  90  N.  Y.  379. 

ables  the  jury  to  estimate  their  value,  Transfer  of  Title  to  Property  to  De- 

10   authorize   them    to   return    actual  fendant, — An    erroneous    instruction 

damages.     Hall   v.  Burgess,   5    Gray  that  a  verdict  and  judgment  for  the 

(Mass.)  12.  plaintiff  would  operate  to  transfer  to 

Saffloioney  of  Proof  of  Some  Talne.  —  the  defendant  the  plaintiff's  title  to  the 

Where  the  plaintiff  does  not  on  the  trial  property  is  prejudicial  and  reversible, 

offerevidenceof  the  value  of  the  goods,  because  it  is  *' calculated  to  facilitate 

but  enough  appears  from  the  evidence  the  labors  of  the  jury  in  finding  for  the 

to  show  that  they  were  of  some  value,  plaintiff.'*     Pryorc.  Portsmouth  Cattle 

the   plaintiff  is  entitled  at  least  to  a  Co.,  6  N.  Mex.  44. 

verdict  for  a  nominal  sum,  and  it  is  8.  White  v,  Dinlcins,  19  Ga.  285. 

erroneous  to  instruct  the  jury  to  find  4.  Hudson  v.  Bauer  Grocery  Co.,  105 

for  I  he  defendant.     Kellogg  v.  Hamil-  Ala.  200,  holding  that  the  court  should 

ton,  (Miss.  1^91)  10  So.  Rep.  479.  not  assume  that  a  deputy  sheriff  who 

Veoeesity  to  Provo  Yalno  Whoro  Chattel  made  a  demand  for  the  goods  acted  in 
Is  Claimed.  —  In  Georgia,  when  the  his  official  capacity  where  there  is  evi. 
plaintiff  claims  the  property  sued  for  dence  tending  to  show  that  he  acted  as 
and  not  its  value,  it  is  not  necessary  the  private  agent  of  the  plaintiff;  Davis 
under  the  issue  made  to  prove  the  v,  Hoppock,  6  Duer  (N.  Y.)  254,  hold- 
value  of  the  property,  its  value  being  Ing  that  where  the  evidence  is  conflict- 
alleged  in  the  declaration.  White  v.  ing  as  to  the  plaintiff's  ownership  and 
While.  71  Ga.  670.  right  of  possession   it  is  erroneous  to 

1.  Boxell  V,  Robinson,  (Minn.  1900)  submit  to  the  jury  as  the  only  ques- 

84  N.  W.  Rep.  635,  in  which  case  the  tions  in  the  case  the  ulcing  and  value 

variance  was  slight,  it  being  merely  of  the  property. 

doubtful  whether    the    evidence    was  6.  Steinhardt  ».    Bell,    80  Ala.  208; 

strictly  admissible.      See  also  article  Zachary  v.  Pace,  9  Ark.   212:  Krf>ider 

Variances.  r.  Fanning,  74  111.  App.  230;  Bailey  v. 
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which  are  not  pertinent  to  the  issue  made  by  the  pleadings.^ 
Proper  regard  should  be  had  to  the  province  of  the  court  and  the 
jury  respectively,  /.  ^.,  the  court  should  not  invade  the  province 
of  the  jury,'  nor  should  questions  of  law  be  submitted  to  the 
jury.' 

8.  As  to  Title  and  Bight  to  Possesiioii.  —  The  court  may  and 
should  give  instructions  which  correctly  inform  the  jury  as  to  the 
property  in  the  goods  and  right  to  their  possession  which  the 
plaintiff  must  have  had  at  the  time  of  the  alleged  conversion  in 
order  to  entitle  him  to  maintain  the  action.^ 

Godfrey,  54  111.  507;  Leman  v.  Best,  30  4.  Pettibone  v.  Phelps.  13  Conn.  445. 

III.  App.  323;  Clement  v.  Boone,  5  111.  35  Am.  Dec.  88;  Lantz  v.  Drum.  44  111. 

App.  109;  Wilson  f',  Pettv,  21  Mo.  417;  App.  607;     Ro*)inson  v.  Campbell,  8 

Palmer  v,  McMaster,  10  Mont.  390.  Mo.  365. 

X.  Oarden  v,  Callaghan,  (Cal.  1893)  InTading  Pro^inoe  of  Juj.  —  An   in- 

31  Pac.  Rep.  363;  Barnett  v,  Speir,  93  struction  that  '*  the  plaintiff  has  shown 

Ga.  763.  A  prima  facie  right  and  title  to  the  pos- 

SubmiBsion  to  Jurj  upon  Wrong  Theory,  session  of  the  property  in  controversy 
—  The  cause  should  not  be  submitted  Is  erroneous,  as  amounting  to  an  in- 
to the  jury  upon  a  theory  not  germane  struction  that  the  Jury  mnst  believe 
to  the  pleadings.  Reed  v,  Gould.  93  the  facts  on  which  the  instruction  is 
Mich.  359.  founded.  Garesche  v.  Boyce,  8  Mo.  228. 

8.  Kreider  v.  Fanning,  74  111.  App.  As  to  PlalntiiTs  Bight  to  Immediate  Poo- 

230;  Clement  t^.  Boone,  5  111.  App.  109;  soision.  —  In   Lapp  v,  Pinover,  27   111. 

lllne  r.  Commercial  Bank,  119  Mich.  App.  169,  It  was  neld  that  an  instruc- 

448.  tion  which  purported  to  cover  all  the 

Propriety  of  Dirootlng  Vordiot.  — As  In  elements  of    the  case  essential  to  a 

other  actions,  "  before  a  verdict  can  be  recovery,  but  which  did   not   embody 

properly  directed  by  the  court  for  the  the  proposition  that  it  is  essential   to 

defendant,  all  the  testimony  In  favor  the  right  of  recovery  in  troyer  that  the 

of  the  plaintiff  bearing  upon  the  issues  plaintiff  should  have  had  the  right  to  im- 

given  by  him  and  his  witnesses,  and  mediate  possession  of  the  goods  at  the 

all  making  a  case  for  him  given  on  the  time  of  the  conversion,  was  erroneous, 

part  of  the  defendant,  if  accepted  as  As  to  Joint  Ownership  of  Plaint! ft. — 

true,   must  fail  to  make  out  a  prima  In  Pel  berg  v.  Gorham,  23  Cal.  349,  the 

facie  case,   after  the  most    favorable  complaint  alleged  that  the  defendant 

construction  that  can  be  possibly  given  took  and  carried  av^ay  "  certain  goods, 

to   such   testimony   for  the  plaintiff.'*  chattels,  and  effects  of  and  belonging 

Gibbons  v,  Farwell,  63  Mich.  344,  6  10  the  said  plaintiffs,'*  and  it  was  held 

Am.  St.  Rep.  301,    See  aUo  Schmidt  v,  that,  as  there  was  no  direct  averment 

Garfield  Nat.   Bank,  64  Ilun  (N.   Y.)  of     joint    ownership,    this    averment 

29S,  a^/'xn/^i38  N.  Y.  631.     See  further  would  be  sustained  by  proof  that  the 

article  Directing  Verdict,  vol,  6,  p.  plaintiffs  owned  the  property  as  part- 

667.  ners,   part  owners,   or  as  tenants  in 

Where  there  is  some  proof  of  conver-  common,  and  that  their  respective  in- 

sion  and  If  the  defendant  con  verted  the  terests  therein  were  unequal,  and  that, 

property  the  plaintiff  is  entitled  to  re-  therefore,  the  court  properly  refused  to 

cover  some  damages,  a  nonsuit  should  give  an  instruction  that  the  plaintiffs 

not  be  ordered.     Wheeler  v.  Perelcs,  could  not  deny  that  they  were  the  joint 

40  Wis.  434.  owners  of  the  goods  in  controversy. 

8.  Bailey    v.    Godfrey,   54  III.   507,  Initruetion  that  PlaintliPs  Possession 

which   was  an  action    brought  by  a  Is  Vot  in  Issne  aiidor  Plea  of  Vot  Guilty, 

mortgagee.     It  was  held  that  the  ques-  —  Where  the  defendant  pleads  simply 

tion    whether    or    not    the    mortgage  not  guilty,  it  is  proper  to  instruct  the 

had  been  properly  acknowledged  was  Jury  that  the  plaintiff's  possession  of 

purely  a  question  of  law  and  that  it  the  property  is  not  in  issue,  '*  as  it  is 

should  not  have  been  submitted  to  ihe  admitted    by  the  plea  of  not  guilty, 

ury.     Following  Bullock  v.  Narrott,  49  which  only  denies  the  taking."    Stew- 

11.  69.  art  V.  Mills,  18  Fla.  57,  which  case  was 
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Iniimetioiii.  TROVER  AND  CONVERSION.  DainaEes. 

3.  Ai  to  What  Constitntei  Conversion.  —  The  court  should  cor- 
rectly instruct  the  jury  as  to  what  constitutes  conversion  and 
under  what  circumstances  the  action  of  trover  will  lie,  moulding 
its  instructions  in  this  respect  to  suit  the  particular  circumstances 
of  the  case.^  An  instruction  which  imposes  upon  the  plaintiff 
the  burden  of  proving  a  conversion  of  the  property  in  a  particu- 
lar mode  not  alleged  in  the  complaint  is  erroneous.' 

4.  Ai  to  Measore  of  Damages  —  in  GeneraL  —  The  court  should 
properly  instruct  the  jury  as  to  the  measure  of  damages.' 

decided  under  a  rule  of  court  as  to  the  object  to  the  instruction  given.     Bixel 

effect  of  such  plea.  v,  Bixel,  107  Ind.  534. 

1.  Zachary  v.  Pace,  9  Ark.  212,  47  Inttmotion  as  to  Degree  of  Evidenee  Se- 
Am.  Dec.  744:  Tucker  v.  Housatonic  quired — Where  Criminal  Aet  Has  Been 
R.  Co.,  39  Conn.  447;  fohnson  v.  Committed. —  Wheie  there  is  evidence 
White,  13  Smed.  &  M.  (Miss.)  584;  tending  to  show  that  the  defendant  ob- 
Sparks  z/.  Purdy,  ii  Mo.  219;  Wim-  tained  possession  of  the  property  by  an 
berly  v.  Pilner,  66  Mo.  App.  633.  See  act  of  larceny,  but  the  only  issue  pre- 
aUo  Raiihel  v.  Dezetter,  43  Mo.  145,  sented  by  the  pleadings  is  one  of  con- 
holding  that  the  wrongful  taking  and  version,  and  no  criminal  act  is  set  out 
conversion  are  inferences  of  law  from  in  the  pleadings,  it  is  not  proper  to  in- 
the  facts,  and  therefore  that  an  instruc-  struct  the  jury  that  it  is  incumbent  on 
tton  should  not  leave  to  the  jury  a  ques-  the  plaintiff  to  prove  beyond  a  reason- 
tion  whether  the  defendant  wrongfully  able  doubt  that  the  defendant  was 
took  the  property  and  converted  it.  guilty  of  stealing  the  property  before 

(Question of  Faot  for  Jury.  —  In  Watt  v.  the  plaintiff  would  be  entitled  to  a  ver- 

Potter,  2  Mason  (U.  S.)  77,  Story,  J.,  diet,  but  the  jury  should  be  authorized 

instructed  the  jury  that  the  question  to  decide   upon  the  preponderance  of 

whether  there  has  been  a  conversion  is  the  evidence.     Sinclair  v.  Jackson,  47 

one  of  fact  to  be  judged  of  by  the  jury  Me.    loa,    74   Am.    Dec.   476,   citing    i 

under  all  the  circumstances.  Greenleaf  on  Evidence  537  and  Schmidt 

As  to  Keoessity  for  Demand.  —  In   a  v.  New  York  Union  Mut.  F;  Ins.  Co., 

case  in  which  the  action  is  maintainable  i  Gray  (Mass.)  529. 

without  any  prior  demand,  an  instruc-  2.  Ireland  v.  Horseman,  65  Mo.  511. 

lion    that    before   the  plaintiff  can  re-  8.  Alabama,  —  Wright  v.  Spencer,  i 

cover  he  must  affirmatively  prove  that  Stew.  (Ala.)  576,  18  Am.  Dec.  76. 

he  made  a  demand  prior  to  the  com-  Colorado, — Omaha,   etc..    Smelting, 

mencement  of  the  action  is  erroneous,  etc.,  Co.  v,'  Tabor,  13  Colo.  41,  16  Am. 

Badger  v.  Baiavia  Paper  Mfg.  Co.,  70  St.  Rep.  185;  Cramer t/.  Marsh,  5  Colu. 

111.  302.  App.  302. 

Assuming  Defendant's  Possession  at  Time  Illinois,  —  Sturges  v,  Keith,  57  111. 

of  Demand. —  It  is  error  to  instruct  the  451. 

jury  that  a  demand  and  refusal  consii-  Missouri,  —  Baker  v.    Kansas  City, 

lute  proof  of  conversion,  it  not  appear-  etc.,  R.  Co.,  52  Mo.  App.  602. 

ing  that  the  properly  sued  for  was  in  the  New    York,  —  Johnston    v.    Albanv 

possession,  power,  or  control  of  ihe  de-  Dry  Goods  Co.,  12  N.  Y.  App.  Div.  608, 

fend  ant  at  the  time  of  the  demand  and  Baker  v.  Wheeler,  8  Wend.  (N.  Y.)  505, 

refusal;   but   if  in  such  a  case  there  24  Am.  Dec.  66. 

be   conclusive    proof  of  a  conversion  Ohio,  —  Lake  Shore,  etc.,  R.  Co.  v. 

in  fact,  a    new  trial  ought   not  to  be  Hutchins,   37   Ohio  St.  282,  4  Am.  & 

granted.   Seago  t/.  Pomeroy.  46Ga.  227.  Eng.  R.  Cas,  219.     See  also  Baltimore, 

Failure  to  Request  Further  Instmotiona  etc.,  R.  Co.  v,  O'Donnell,  49  Ohio  Si. 

—  Objections    Waived. —  Where   an  in-  489,  34  Am.  St.  Rep.  579. 

struction  does  not  fully  and  definitely  Washington,  —  Fish  v.  Nelhercutt,  14 

define  to  the  jury  the  meaning  of  the  Wash.  582. 

term   "conversion,"   a  party   who  is  Wisconsin,  —  Gauche  v.  Milbraih,  94 

dissatisfied  with  the  instruction  should  Wis.  674. 

ask  for  fuller  instructions,  otherwise  United  States,  —  Downing  v.  Outer- 
he  will  not  be  permitted  on  appeal  to  bridge,  (C.  C.  A.)  79  Fed.  Rep.  931; 
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EzenpUry  DanutgM.  —  It  has  been  held  that  in  an  action  of  trover 
it  is  in  the  discretion  of  the  jury  to  allow  exemplary  damages,  and 
therefore  that  an  instruction  which  invades  the  province  of  the 
jury  by  directing  it  to  award  such  damages  if  the  conversion 
was  malicious  is  erroneous.^ 

XVII.  VSBDICT  AND  FiVDiiTOB  —  1.  In  General.  —  A  general 
verdict  of  guilty  comprehends  all  the  issues  and  amounts  to  a 
finding  that  the  plaintiff  had  such  property  in  the  goods  as 
entitled  him  to  maintain  the  action  and  also  to  a  finding  of  the 
wrongful  conversion  by  the  defendant.* 

Fisher  v.  Brown,  70  Fed.  Rep.  570,  37  full  amounc  due  upon  it  according:  to 

U   S.  App.  407.  its  tenor  and  effect.     Turner  v.  Retter, 

As  to  what  damages  are  recoverable  58  111.  264. 

in   an   action  of  trover,  see  Am.  and  Aasomption  as  to  Talae  of  Goods.  —  An 

Eng.    Encyc.    of    Law  (ad   ed.)i    title  instruction  which  assumes  that  there 

Trover  and  Conversion,  was  a  difference  between  the  value  of 

Amarioan  and  English  Praotioas  Con-  the  goods  at  the  time  they  were  con- 
trasted. —  In  Thompson  v,  Schaetzel,  6  veried  and  the  time  they  were  returned 
Ddk.  284,  Tripp,  C.  J.,  said:  *'  The  is  erroneous.  Whether  there  was  such 
English  rule  seems  to  have  been  to  a  difference  is  a  question  of  fact  to  te 
leave  ihe  measure  of  damage  to  the  determined  by  the  jury  from  the  evi- 
discretion  of  the  jury,  except  in  case  of  dence,  and  the  court  is  not  authoriied 
stocks,  in  which  the  time  of  the  trial  to  presume  its  existence.  Barrelett  r. 
was  fixed  as  the  date  of  value.  In  Bellgard,  71  111.  280. 
America,  however,  the  universal  rule  Effect  of  Admission  of  Talae  in  An- 
seems  to  have  been  for  the  courts  to  iwer. —  In  Zimmerman  v.  Lamb,  7 
establish  the  measure  of  damages  as  a  Minn.  421,  it  was  held  that  it  was  im- 
question  of  law."  material  to  inquire  whether  the  court 

Instrnction  that  Bnlo  of  Damages  Is  properly  instructed  the  jury  as  to  the 
(Question  of  Law.  —  In  Baker  v.  Wheeler,  measure  of  damages,  because  the  value 
8  Wend.  (N.  Y.)  505,  24  Am.  Dec.  66,  it  of  the  propertv  was  admitted  by  the 
was  held  that  the  court  properly  in-  answer  and  the  amount  of  the  verdict 
formed  the  jury  that  the  rule  of  dam-  was  only  such  value  with  interest  from 
ages  is  a  question  of  law,  it  being  the  the  lime  of  the  taking, 
province  of  the  jury  to  ascertain  the  1.  Carson  v.  Smith,  133  Mo.  606. 
quantum  of  damages  according  to  the  And  see  generally,  as  to  the  right  to  re- 
rules  of  law.  cover  exemplary  damages,   Am.   and 

In  Action  by  One  Having  Special  Prop-  Eng.    Encyc.    of    Law  (2d    ed.),   title 

erty.  —  In  an  action  by  a  party  having  Trover  and  Conversion. 

the  special  property  against  the  joint  2.  Per  McAllister,  J.,  in  Nelson  r. 

owner  or  one  claiming  under  him  he  is  Bowen,    15    111.    App.    477;    Sharp    v. 

entitled  to  recover  only  the  value  of  Whipple,  i  Bosw.  (N.  Y.)  557.    See  also 

his  special  interest,  and  therefore  it  is  article  Verdict. 

error  to  direct  the  jury  to  find  for  the  Disposal  of  All  Issues.  —  The  verdict 

plaintiff  the  value  of  the  property  con-  must  dispose  of  all  of  the  issues  in  the 

veried.      Spoor  v.   Holland,   8  Wend.  case.     Hews  v.  Wall,  27  111.  App.  445. 

(N.  Y.)  44.5,  24  Am.  Dec.  37.  Soffldent    Terdict.  —  In    Heddy    ». 

In  Action  to  Bocover    Note  — Where  Fullen,  i  Blackf.  (Ind.)  51,  it  was  held 

Maker  Is  Insolvent.  —  In  trover  for  the  that  (he   following   verdict   was  suffi- 

alleged    conversion   of   a  note,    where  cient:  '*  We  of  the  jury  find  for  the  plaio- 

there  is  evidence  tending  to  show  the  tiff  $80  in  damages.*'    See  also  Rem- 

insolvency  of  the  maker,  an  instruction  baugh  v.  Phipps,  75  Mo.  422,  in  which 

that   the   measure  of  damages  is  the  case  the  jury  returned  Ihe  following 

sum  specified  in  the  note  with  interest  verdict:'*  Weof  the  jury  find  a/iM^e'*^^' 

is  erroneous,  and  the  jury  should  be  for  plaintiff  for  the  sum  of  ^90."     It 

told  that  the   measure   of  damages  is  was  held  that  this,  though  informal, 

the  value  of  the  note  at  the  time  of  its  was  sufficient  in  substance, 

conversion  with  interest,  instead  of  the  InsafiLcient    Verdict.  —  In    Zeitlin    tr. 
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Neoewity  to  Find  TalM  or  Amou  Damages.  —  A  general  verdict  for  the 
plaintiff  which  does  not  fix  the  value  of  the  property  converted 

or  assess  the  plaintiff's  damages  is  insufficient.*     However,  it  is 

Arkaway,  (Supm.  Ct.  App.  T.)  25  Misc.  of  fraud,  and  that  therefore  there 
(N.  Y.)  186,  the  jury  returned  the  fol-  could  not  be  any  recovery  upon  the 
lowing  verdict:  *'  In  favor  of  the  plain-  count  in  case.  Bui  it  was  held  that 
tiff,  that  he  was  entitled  to  the  recovery  a  judgment  of  reversal  was  erroneous 
of  the  possession  of  the  property  because  the  Appellate  Court  did  not  find 
claimed  in  the  action,  being  155  io>i2  that  the  count  in  trover  was  not  sup- 
dozen  collars  and  77  ii-ia  dozen  cuffs,  ported  by  the  evidence.  Accordingly, 
or  their  value;  the  jury  found  the  a  judgment  of  reversal  rendered  by 
value  of  the  property  to  be  1446.77,  and  the  Appellate  Court  was  reversed  by  the 
that  defendants  were  entitled  to  be  paid  Supreme  Court. 

the  sum  of  $76.30  upon  the  delivery  of  1.  Ferrier   v.    Manning,   (Supm.  Ct. 

the  goods."     It  was  held  that  this  ver-  App.  T.)  25  Misc.  (N.  Y.)  531.     See  also 

diet  did  not  determine  the  issues  pre-  Hogue  v.   Fanning,  73  Cal.  54,  which, 

scnted,  and  that  an  appropriate  judg-  however,  was  an   action  of  claim  and 

ment  could  not  be  entered  thereon.  delivery. 

Immaterial  Finding  Begardad  as  8nr-  Failure  to  Astats  Talne  of  SoToral  Items 
plnsage.  —  A  verdict  which  finds  gen-  —  Action  Against  Tenant  in  Common.  — 
erally  for  the  plaintiff  and  assesses  the  Where  an  action  is  brought  as  for  con- 
amount  of  his  recovery  is  sufficient  version  to  recover  a  certain  per  cent,  of 
without  any  special  findings  as  to  own-  the  value  of  property,  and  the  prop- 
ership  and  right  of  possession.  Baum  erty  consists  of  several  articles,  the 
Iron  Co.  V.  Union  Sav.  Banlc,  50  Neb.  jury  need  not  find  the  values  of  the 
387,  in  which  case  the  court  said:  several  articles.  Kean  c.  Zundelowitz, 
*'  Such  is  the  effect  of  the  verdict  in  g  Tex.  Civ.  App.  350.  in  which  case 
this  case,  when  the  immaterial  finding  it  was  declared  ihat  even  though  in 
as  to  the  right  of  possession  is  elimi-  Texas,  in  certain  cases,  it  is  piopcr  fh 
nated  and  disregarded  as  surplusage,  assess  the  value  of  the  several  items  of 
If  such  finding  had  been  omitted,  the  property  so  that  the  judgment  may  be 
verdict  would  nevertheless  have  been  satisfied  by  the  return  of  the  property, 
responsive  to  the  issues  to  be  tried;  and  such  course  is  not  proper  when  the 
a  verdict  will  not  be  rejected  because  property  is  not  susceptible  of  division, 
informal  or  containing  immaterial  find-  Terdiet  for  Amonnt  Oroater  than  Value 
ings.*'  Citing  Philleo  v.  McDonald,  27  of  Property.  —  The  jury  cannot  find  for 
Neb.  142;  State  v,  Beall,  48  Neb.  817;  the  plaintiff  an  amount  exceeding  thnt 
and  Degering  v.  Flick,  14  Neb.  448.  alleged  in  the  ad  damnum  clause  in  the 

Informalities  in  Terdiet.  —  Although  a  conclusion  of  the  declaration,  but  ihey 

verdict  is  somewhat  informal,  it  will  be  may  find  a  sum  equal  to  or  less  than 

upheld  where  it  is  apparent  that  it  was  that  amount,  and  it  is  immaterial  that 

the  intention  of  the  jury  to  find  for  the  the  verdict  is  for  a  sum  greater  than  the 

plaintiff  the  value  of  the  property  sued  value  of    the   property   as  alleged  in 

for,  and  that  it  might  be  discharged  by  the  declaration,  if  the  damages  found 

the  return  of  the  property,  though  that  are  not  so  large  as  are  alleged  in  the 

was  not  expressed.     Home  v,  Guiser  ad  damnum  cl^ust.  Terrell  c/.  McKinny, 

Mfg.  Co.,  74  Ga.  790.  26  Ga.  447. 

Joinder  of  Counts  in  Case  and  TroTOr  —  Failure  to  State  Aggregate  Amonnt  to 

General  Verdict  Not  Bnitained  as  to  Case.  Whioh  PlaintiiT  Is  Entitled.  —  Where  the 

—  In  Hayes  v.  Massachusetts  Mut.  L.  verdict  dops  not   specifically  state  the 

Ins.  Co.,  125  UK  626,  the  plaintiff  joined  aggregate   amount  to  which   the  jury 

counts  in  case  and  trover,  and  the  ver-  deems  the  plaintiff  entitled,  but  merely 

diet  was  general.    The  gravamen  of  finds  the  value  of  the  property  to  be 

the  cause  of  action  in  case  was  the  $715  and  assesses  the  amount  of  the 

alleged   fraudulent  representations  of  damages  at  $1,  although  it  is  somewhat 

the   defendant    whereby   he    obtained  irregular,  it  is  nevertheless  not  fatally 

the  property  from  the  plaintiff,  and  on  defective,  because  the  total  amount  to 

appeal    to  the    Appellate    Court  such  which  the  plaintiff  is  entitled  is  easily 

court  made  a  special  finding  that  the  ascertainable   by  adding  together  the 

evidence  did  not  support  the  charge  value  and  damages.     Baum  Iron  Co. 
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held  that  it  is  sufficient  to  find  that  the  property  was  of  a  stated 
value  and  that  such  finding  is  to  be  regarded  as  equivalent  to  an 
assessment  of  damages  in  that  sum.* 

2.  Statutes  Permitting  Alternative  Verdict.  —  In  some  states  in 
actions  in  the  nature  of  trover  the  plaintiff  is  permitted  by  stat- 
ute to  say  upon  the  trial  whether  he  will  accept  an  alternative 
verdict  for  the  property  or  its  value,  or  whether  he  will  demand 
a  verdict  for  the  damages  alone  or  for  the  property  alone  and  its 
hire,  if  any.* 

3.  Against   Some    or    All    Defendants.  —  Where  there  is  more 

V.  Union  Sav.  Bank,  50  Neb.  387.    See  Option  of  Defendant  to  Pay  Value.  —  In 

also  Pridgin  v.  Strickland,  8  Tex.  427,  Georgia^  where  the  plaintiff  elects  on 

58  Am.  Dec.  124.  the  trial  to  take  an  alternative  verdict 

1.  Baum  Iron  Co.  v.  Union  Sav.  for  the  value  of  the  property  or  for  the 
Bank,  50  Neb.  387,  in  which  case  the  property  itself,  the  defendant  has  an 
court  distinguished  Black  t/.  Winter-  option  to  pay  for  the  property  or  return 
stein,  6  Neb.  224,  which  was  an  action  it,  and  a  verdict  for  the  property  only 
of  replevin.  See  also  McCray  v.  Burr,  is  contrary  to  law.  Bradley  v.  Barkeit, 
125  ual.  636.  82  Ga.  255.     See  also  Tuller  v.  Carter, 

Judgment  for  Defendant  Without  Find-  59  Ga.   395,  holding  that   where   the 

ing  as  to  Value  and  Damages.  —  A  judg-  plaintiff  exercises  his  right  of  election 

ment  for  the  defendant  is  not  erroneous  the  defendant  has  the  right  to  rely  upon 

for  want  of  an  express  finding  on  the  such  a  verdict  being  rendered  as  may 

issue  of  value  and  damages  where  the  be   discharged   oy   the   return  of    the 

effect  of  the  findings  made  is  that  there  property,  and  that  an  instruction  lim- 

was  no  damage,  and  consequently  the  iting  the   finding  of   the  jury  to  the 

value  of  the  goods  is  of  no  consequence,  value  of  the  property,  with  interest,  is 

Diefendorff  v.  Hopkins.  95  Cal.  343,  in  erroneous. 

which  case  it  was  said:  "It  is  con-  Bight  of  Election  Not  Lost  by  Solng  Out 
tended  *  *  *  that  an  omission  to  Bail  Process  —  Georgia  Statute.  —  In  an 
find  upon  all  the  issues  in  the  case  is  action  to  recover  personal  properly,  the 
prejudicial  error,  because  it  deprives  plaintiff's  right,  under  the  code,  to  elect 
him  [the  appellant]  of  the  advantages  upon  the  trial  whether  he  will  accept 
which  it  was  the  purpose  of  the  statute  an  alternative  verdict  for  the  property 
(Code  Civ.  Proc.,S§632.  633),  to  secure,  or  its  value,  or  a  verdict  for  the  dam- 
viz.,  a  final  adjudication  upon  each  ages  alonei  with  hire,  is  not  lost  by 
separate  issue,  to  serve  as  a  basis  for  suing  out  a  bail  process,  pending  the 
a  final  judgment  by  this  court  on  the  action,  and  causing  the  property  to  be 
appeal.  But  we  do  not  see  how  this  seized,  though  the  defendant  may  not 
court  could  ever  *in  any  case  render  a  have  replevied  nor  otherwise  regained 
final  judgment  for  the  appellant,  how.  possession  from  the  officer.  Hudson 
ever  full  and  specific  the  findings  v,  Goff,  77  Ga.  281. 
might  be,  if  a  finding  on  one  or  more  Terdiot  for  Becovery  of  Property  bat 
of  the  issues  compelled  a  judgment  Without  Hire.  —  In  Kaplan  v.  Glover, 
for  the  respondent  regardless  of  the  108  Ga.  301,  which  was  an  action  of 
others."  trover  for  the  recovery  of  a  horse,  the 

2.  See  the  statutes  of  the  various  plaintiff  elected  to  take  the  property 
states,  and  particularly  Code  Ga.  1895,  and  its  hire  instead  of  the  highest 
§  5335-  ^ce  also  the  following  cases:  proved  value,  and  the  jury  returned 
Malsby  v.  Young,  104  Ga.  205,  holding  the  following  verdict:  **  We,  the  jury, 
that  ordinarily  it  is  error  for  the  court  decide  in  favor  of  plaintiff,  and  rec- 
to fail  to  instruct  the  jury  to  return  a  ommend  the  feed  of  horse  sufficient 
verdict  in  accordance  with  the  plain-  hire  for  same,  and  therefore  plaintiff 
tiff's  election;  Holmes  v.  Langston,  no  recover  nothing  for  hire.*'  It  was  held 
Ga.  861;  Kaplan  v.  Glover,  108  Ga.  that  under  a  statute  providing  that 
301;  Wilson  Coal,  etc.,  Co.  v.  Hall,  verdicts  "are  to  have  a  reasonable  in- 
etc.  Woodworking  Mach.  Co.,  97  Ga.  tendment,  and  are  not  to  be  avoided 
330;  Ezzard  v,  Frick,  76  Ga.  512;  Woods  unless  from  necessity,*'  such  verdict 
f/.  McCall,  67  Ga.  506.  should   be  sustained  as  findings  that 
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than  one  defendant  in  an  action  of  trover,  one  or  more  defendants 
may  be  acquitted  and  a  verdict  and  judgment  taken  against  the 
others,  the  verdict  and  judgment  being  shaped  so  as  to  hold 
liable  those  only  who  are  shown  by  the  evidence  to  have  been 
guilty  of  conversion.* 

4.  For  Wliat  Amount  —  a.  Value  of    Part   of  Property 
DECLARED  For.  —  It  would  seem  that  where  trover  is  brought 

for  several  distinct  chattels  the  jury  may  find  a  verdict  in  favor 

of  the  plaintiff  as  to  a  part  of  the  property  and  in  favor  of  the 

the  plaintiff  should  recover  his  horse,  plaintiff    must    either    prove    a    joint 

without  hire,  because  the  feed  of  the  conversion  or  amend  so  as  to  declare 

animal  was  sufficient  hire.  against  one  of  the  defendants  only,  or 

In  Bonth  Carolina,  in  an  early  case,  it  submit  to  a  nonsuit.     Cooper  v.  Blair, 

was  held  that  the  jury  could  find  an.  14  Oreg^on  255. 

altei  native  verdict  in  favor  of  che  plain-  Judgment  Against  Bail  —  Affidavit  of 
tiff  for  the  real  value  of  the  property  or  Illegality.  —  Treating  of  **  bail  trover," 
the  return  of  the  property,  but  that  the  Code  Ga.,  §  3419,  declares  that  *'  such 
jury  could  not  assess  punitive  damages  security  shall  be  bound  for  the  payment 
in  order  to  compel  the  defendant  to  re-  of  the  eventual  condemnation  money, 
turn  the  property.  M'Dowell  v,  Mur-  for  which  judgment  may  be  signed 
dock,  I  Nott  &  M.  (S.  Car.)  237.  9  Am.  up  against  the  defendant  and  said  se- 
Dec.  684.  curity,  and  execution  had  thereon  with- 
in Texas,  in  which  state  the  common-  out  further  proceeding."  The  bail  or 
law  action  of  trover  is  not  known,  in  security  takes  the  fortunes  of  his  prind- 
an  action  that  partakes  of  the  nature  pal,  and  is  bound  equally  with  him  by 
of  trover  and  also  of  detinue,  where  the  judgment  in  the  main  action.  No 
the  jury  finds  for  the  plaintiff  the  prop-  suit  on  the  bond  is  necessary.  The 
erty  sued  for,  fixing  an  alternate  value  bail  can  no  more  go  behind  the  judg- 
on  the  same  and  damages  equal  to  the  ment,  or  attack  it,  by  affidavit  of  ille- 
actual  injuries  sustained,  the  judgment  gality,  after  it  is  duly  entered  up 
is  that  the  defendant  shall  deliver  up  against  both,  than  can  the  principal, 
the  property  and  pay  the  damages  as-  Jackson  v.  Guilmartin,  61  Ga.  544.. 
sessed  for  its  detention,  and  on  failure  Aoqnittal  of  One  and  Conviction  of 
to  deliver  the  property  the  plaintiff  Another  —  Where  Defendants  Join  in  Jus- 
shall  have  judgment  and  execution  for  tification.  —  Although  ordinarily  where 
the  value  found  by  the  jury  and  the  the  plaintiff  sues  several  defendants 
damages  assessed  for  the  detention  of  jointly,  if  the  evidence  does  not  make 
the  property.  Pridgin  v,  Strickland,  8  out  a  conversion  by  both  there  may  be 
Tex.  427,  58  Am.  Dec.  124.  a  verdict  in  favor  of  the  plaintiff  against 

1.  Arkansas.  —  Ray  v.  Light,  34  Ark.  one  of  the  defendants  only  and  in  favor 

431,  in    which   case   the  court  cited  2  of  the  other  defendant,  this  rule  does 

Stark.  Ev.,  pt.  2,  p.  1164.  not  apply  where  the  defendants  join  in 

Illinois,  —  Davis  v,  Taylor,  41  III.  405.  a  plea  of  justification.     Bates  v,  Conk- 

Maine.  —  Head  v.  Goodwin,  37  Me.  ling,   10  Wend.  (N.  Y.)  389,  in   which 

181.  case  the  court  cited  Higby  r.  Williams, 

New  Hampshire,  —  Barron  v.  Davis,  16  Johns.  (N.  Y.)  217.     See  also  ante^ 

4  N.  H.  338.  article  Trespass,  p.  780. 

Ne7v   York.  —  Lock  wood  v.   Bull,   i  Effect  of  Judgment  Against  Some  Se- 

Cow.  (N.  Y.)  322.  fendants    Only.  —  Where   the   action   is 

Oregon,  —  Dahms  v.   Sears,  13  Ore-  brought    against    several    defendants 

gon  47.  who  are  alleged  to  have  jointly  con- 

England.  —  Nicoll   v.   Glennie,  I  M.  verted  the  property,  a  judgment  may 

&    S.    588,    per    Lord    Ellen  borough;  be  against  a  portion  of  the  defendants. 

Govett  V,  Radnidge,  3  East  62.  Davis  v.  Taylor,  41  III.  405,  in  which 

Necessity  for  Plsdntiff  to  Amend.  —  In  case  the  court  said:  "  Taking  a  judg- 

Oregon  it  has  been  declared  that  in  a  ment  against  a  portion  of  the  defend- 

joint  action  against  several  defendants  ants  amounts  to  a  dismissal  of  the  case 

one  or  more  may  not  be  found  guilty  as  to  the  residue,  and   in   actions  ex 

and    the    others    acquitted,    but    the  delicto  this  may  be  done.     If  the  mode 
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defendant  as  to  the  residue,  where  the  evidence  warrants  such  a 
verdict.* 

b.  Amount    Dependent    upon  Plaintiff's  Interest  in 

Property  — Joiat  Tenant  «r  Ttnant  in  Common.  —  It  would  seem  that 
ia  trover  by  one  joint  tenant  or  one  tenant  in  common,  whether 
the  cause  of  action  be  against  the  other  owner  of  the  property 
or  a  stranger,  the  verdict  should  not  be  for  the  value  of  the 
property,  but  only  for  the  value  of  the  plaintiff's  interest  in  the 
property.* 

In  Action  by  Plaintiff  Having  Special  Property.  —  It  would  seem  that  in 
an  action  by  one  having  a  special  property  in  the  goods,  if  the 
action  be  against  a  stranger  the  verdict  should  be  for  the  whole 
value  of  the  property,  but  that  if  the  action  be  against  the  general 
owner  the  latter  is  entitled  to  a  deduction  of  the  value  of  his 
interest.' 

c.  Remittitur.  —  It  has  been  frequently  held  that  where  a 
verdict  is  returned  for  an  excessive  amount  and  the  court  has 
before  it  data  upon  which  a  correction  can  be  based,  a  remittitur 

of  doing  it  is  irregular,  it  is  an  irregu-  the  vetdict  should  be  not  for  the  full 

larity   which    works    no  prejudice   to  value  of  the  property,  but  only  for  the 

those    defendants    against   whom   the  value  of  his  interest  therein,  leaving 

judgment    is    taken.*'       Disapproving  the  remainderman  to  look  after  his  own 

Barbour  v.  While,  37  III.   164  which  interest. 

was  an  action  of    replevin,   and  dis-  Action  by  Mortgagee  Againit  Purchaser 

iinfrmshing  Dow  v.  Rattle,  T2  III.  373,  from Kortgagor.  —  In  BaTleyf.  Godfrey , 

which  was  an  action  of  assumpsit.  54  III.  507,   which   was  an  action  hy  a 

1.  Stennett  v.  Bradley,  70  Wis.  278,  mortgagee  against  a  purchaser  from 
in  which  case,  however,  this  rule  was  the  mortgagor,  it  was  held  that  the 
not  applied  because  of  a  stipulation  be-  plaintiff  was  not  entitled  to  a  verdict 
tween  the  parties.  for  a  sum  beyond  the  amount  of  the 

Amount  of  Judgment  in  Action  for  Note  mortgage  indebtedness, 

and  Mortgage. -^  I n   trover   for  a  note  8.  Broidwell  v,  Paradice,  81  III.  474; 

and  mortgage  *'  the  plaintiff,  if  entitled  Benjamin  v.  Stremple,  13  111.  466.    See 

to  recover  at  all,  is  entitled  to  a  verdict  also   the   following   cases:    Strong    r. 

for  the  fall  amount  due  upon  the  note  Strong,  6  Ala.  34!;  White  v.  Webb.  15 

and  mortgage  at  the  time  of  the  con-  Conn.  302;  Linville  v.  Black,  5  Dana 

version."     Keaggy  v.  Hite,  12  111.  99,  (Ky.)  176;  Chambcrlin  t^.  Shaw,  18  Pick, 

in  which  case  the  court  cited  Cortelyou  (Mass.)  276;  Ingersoll  v.  Van  Bokkelin, 

V.  Lansing,  2  Cai.  Cas.  (N.  Y.)  200.  7  Cow.  (N.  Y.)  670;  Spoor  v,  Holland. 

2.  Perminter  v.  Kelly,  18  Ala.  716,  54  8  Wend.  (M.  Y.)  445;  Russell  v.  Butter- 
Am.  Dec.  177,  which  was  an  action  by  field,  21  Wend.  (N.  Y.)  300,  in  which 
one  joint  tenant  against  another  joint  case  the  court  cited  Heydon  v.  Smith, 
tenant;  Russell  v.  Kearney,  27  Ga.  96.  13  Coke  69,  and  Lyle  v.  Barker,  5  Binn. 
See  also  Addison  v,  Overend,  6  T.  R.  (Pa.)  457. 

766,  In  which  case  the  court  cited  Dock-  Conditional  Sale  —  Action  hy  Seller  Who 

wray    v.    Dicksnson,   Skin.    640.    and  Has  Beceived  Part  Payment.  —  In  6^^<'r^^'a 

Blackburn  V.  Graves,  I  Mod.  102;  Sedg-  it  has  been  held  that  in  trover  by  a 

worth  V.  Overend,  7  T.  R.  275;  Bloxam  seller   who  has   reserved   the   title  in 

V,   Hubbard,   5   East  407;  Johnson  v.  himself  until  full  payment  has  been 

Stear,  15  C.  B.  N.  S.  330,   109  E.  C.  L.  made,  if  the  plaintiff  elects  to  take  a 

330.  money  verdict,  the  verdict  should  be 

Action  by  Life  Tenant.  —  In  Bigelow  for  the  unpaid  balance  of  the  purchase 

V,  Young.  30  Ga.  121,  it  was  held  that  money  with  interest  thereon.     Ross  v. 

where  the  action  is  brought  by  one  who  McDuffie,  91  Ga  X2o.  citing  Bradley  v, 

has  only  a  life  estate  to  the  property  Burkett,  82  Ga.  355. 
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may  be  ordered  instead  of  awarding  a  new  trial;  ^  but  when  it 
is  impossible  to  determine  what  the  jury  acted  upon  or  how  the 
verdict  was  made  up,  so  that  the  court  has  not  the  means  of  cor- 
recting the  error  and  arriving  at  the  amount  which  the  plaintiil 
should  have  been  given,  a  remittitur  will  not  be  ordered.^ 

6.  Special  Verdiot  and  Findingi  —  o«n«rai  lUqvUitM  «f  SpMial  Vardiet. 
—  To  enable  the  plaintiil  to  recover  it  is  essential  that  the  special 
verdict  when  reasonably  and  fairly  construed  should  set  forth  all 
the  facts  requisite  to  sustain  his  cause  of  action,  and  any  such 
essential  fact  not  specifically  found  nor  necessarily  included 
therein  will  be  deemed  determined  against  him.' 

1.  BrasweH  v.  McDaniel,  74  Ga.  320;  3.  Nelson  v.  Bowen,  15  III.  App.  477; 

Tripp  V,  Groaner,  60  111.  474;  Hodg^e  Austin  v.  McMalns,  14  Ind.  App.  514. 

V.  Eastern  R.  Co.,  70  Minn.  193;  Sher-  Convenion  —  (^aeetlon  for  Court.  —  In 

inan  v.   Commercial  Printing  Co.,  99  Indiana^  where  the  jury  is  directed  to 

Mo.  App.  31;  Heine  v,  Heine,  24  Mo.  return  a  special  verdict,  the  jury  should 

App.  675.    See  also  article  Remittituh,  find  the  facts  and  leave  it  for  the  court 

vol.  18,  p.  133.  to  sho«v  whether  or  not,  as  a  matter  of 

Bemlttitnr  —  Yerdiet  Finding  Yalae  of  law,  there  was  a  wrongful  conversion 
Each Artido Separately.  —  InMcCormlclc  of  the  property.  Louisville,  etc.,  R. 
Harvesting  Mach.  Co.  v.  Wesson,  (Tex.  Co.  p,  Balch,  105  Ind.  93,  in  which  case 
Civ.  App.  1897)  41  S.  W.  Rep.  725,  an  it  was  said:  "  The  question  of  a  wrong- 
action  for  conversion  of  property  con-  ful  conversion  of  property,  like  the 
sisting  of  a  number  of  articles,  each  question  of  negligence,  is  generally  a 
valued  separately  in  the  verdict,  it  was  mixed  question  of  law  and  fact.  The 
said  bv  the  court:  "  Where  the  verdict,  facts  must  be  found  by  the  jury,  when 
like  this  one,  consists  of  a  number  of  the  trial  is  by  jury,  and  the  law  is  for 
items,  each  valued  separately,  and  the  the  court.  When  a  general  verdict  is 
valuation  of  any  one  of  them  is  excess-  to  be  returned,  the  jury  take  the  facts 
ive,  and  it  is  evident  to  the  judge  that  from  the  witnesses,  and  the  law  from 
the  excess  is  due  to  a  miscalculation  of  the  court  in  the  way  of  instructions, 
interest,  he  may  make  the  calculation  When  a  special  verdict  is  to  be  re- 
correct,  and  if  the  amount  of  excess  turned,  the  jury  find  the  facts,  and  the 
is  remitted,  refuse  a  new  trial.  And  court,  in  pronouncing  judgment,  ap- 
also,  if  the  value  of  one  of  the  items  as  plies  the  law  to  the  facts  and  decides 
found  is  excessive,  and  it  is  evidently  whether  or  not  the  facts  found  const!- 
a  mistake  of  the  jury,  and  not  caused  tute  a  wrongful  conversion.*' 
by  prejudice  or  other  improper  motive,  Conyersion  —  tnffldenoy  of  finding  of 
and  the  facts  proven  are  uncontradicted  "Detention."  —  A  verdict  which  finds 
as  to  the  value  of  the  item,  then  the  merely  a  "  detention  "  of  tlie  goods 
court  may  refuse  a  new  trial  if  the  ex-  without  finding  a  wrongful  conversion 
cc^s  on  that  item  is  remitted."  by  the  defendant  is  fatally  defective. 

t.  Benjamin  v.  Stremple,  13  III.  466;  Nelson  v,  Bowen,  15  111.  App.  477,  at- 

Nickey  v.  Zonker,  22  Ind.  App.  211.  ing  Swain  v.  Roys,  4  Wis.  150. 

Erroneous  Assoismsnt  of  Damages  Whlsh  Insuffleieney  of  Mors  Finding  of  Demand 

Cannot  Be  Severed.  —  In  Miller*.  Plumb,  and  Refusal.  —  If  on  special  verdict  the 

6  Cow.  (N.  Y.)  665,   16  Am.  Dec.  456,  jury  finds  only  demand   and  refusal, 

which  was  trover  for  certain  materials  without  expressly  finding  the  conver- 

appertaining  to  a  building,    the  jury  sion,  the  court  can  give  no  judgment 

improperly  assessed  damages  for  some  upon  It.     Oxford   University  Case,  10 

properly  which  constituted  fixtures  and  Coke  56;  Wilbraham  v.  Snow,  2  Saund. 

which    were    not     petsonal    property.  47^.     Cited  with  approval   in   Bigelow 

Said  the  court:  "  The  plaintiff  was  en-  Co.  v.  Heintze,  53  N.  ).  L.  69. 

tilled  to  recover  for  some  articles  not  Disoretlon  of  Court  to  Bnbmlt  Bpeeial  Is- 

annexed  to  the  freehold;  but  as  dam*  sues.  —  In  7>xtfj  it  is  discretionary  with 

ages   were   recovered   for   the    whole,  the  trial  court  to  submit  a  case  upon 

which  cannot  now  be  severed,  the  judg-  special   issues    or   not,   and   unless  it 

ment   in   the  court  below  must  be  re-  clearly  appears  that  the  court  has  re* 

versed,  and  a  f/^mW  ^^  if^tv  awarded.'*  fused    such    discretion    the    appellate 
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Ctoneral  JUqoiiitM  of  Findingi  of  Court.  —  The  findings  of  the  court 
must  be  within  the  issues  made  by  the  pleadings/  and  every  fact 
necessary  to  the  plaintiil's  recovery  must  be  found  and  stated  in 
the  special  findings  of  the  court  or  the  judgment  must  be  for 
the  defendant.* 

VindingB  of  Soferoot  must  be  in  compliance  with  the  ordinary  rules 
which  govern  the  procedure  on  a  reference.*  Thus  requests  for 
immaterial  findings  may  be  ignored,*  and  such  findings  as  the 
referee  makes  must  be  supported  by  the  evidence.* 

XVHL  JiTDOlIEKT  —  Appropriate  Form  of  Judgment  in  Trover.  —  In  an 
action  of  trover  a  judgment  for  the  plaintiff  must  be  for  the 
recovery  of  damages,  and  not  in  the  alternative  for  the  recovery 
of  the  property  or  its  value.* 

court  will  not  revise  its  action.  Wor-  sumption,  in  the  absence  of  any  finding 
shanr.  v.  Vignal,  14  Tex.  Civ.  App.  334.  to  the  contrary,  lliat  the  ownership  con- 
See  also  article  Special  Interroga-  tinned  up  to  the  time  of  the  conversion. 
TORIES,  vol.  30,  p.  307  et  seq.  See  also  McCray  r.  Burr,  125  Cal.  636. 

Finding  of  Convonion  Only  ~  Failure  Whore  Plaintiff  Has  Elootlon  to  Sue  in 
to  Find  Title  of  Plaintiff.  ~  A  verdict  Tort  or  in  AMompait  —  Intendment  in 
which  finds  that  the  defendant  detained  Favor  of  Conrt*f  Finding. —  Where  the 
the  goods  and  assesses  the  plaintiff's  plaintiff  has  the  right  to  elect  to  sue  in 
damages  without  finding  that  the  plain-  assumpsit  or  in  trover,  and  he  elects 
tifif  had  such  absolute  or  special  prop-  to  bring  an  action  of  trover,  he  is  en- 
erty  in  the  goods  as  authorized  him  to  titled  after  judgment  to  have  the  find- 
maintain  the  action  is  fatally  defective,  ings  of  the  court  construed  to  support 
Nelson  v.  Bo  wen,  15  111.  App.  477.  the  judgment  if  it  can  be  done  without 

Finding  as  to  Ownership  of  Luid  from  violating  well-established  rules  of  law. 

Which  Logs  Were  Taken  —  In  trover  for  Unless,  therefore,  the  findings  show  an 

logs   cut   from   the    plaintiff's   land  a  express  contract  of  sale,  or  facts  from 

special  verdict  which  fails  to  find  that  which  the  law  will  necessarily  imply  a 

the  plaintiff  was  the  owner  of  the  land  sale  or  attempted  sale,  th:  judgment 

from  which  the  logs  were  taken  is  in-  will   be  sustained,  as  every  inference 

sufficient  to  support  a  judgment  for  the  and  intendment  is  in  favor  of  the  court's 

plaintiff.    Johnson  v.  Ashland  Lumber  judgment.     Miller  v,    Hirschberg,    37 

Co..  47  Wis.  326.  Oregon  533. 

1.  Greenthal  v,  Lincoln,  67  Conn.  3.  See  generally  article  References, 
373.      See    also    article    Findings    op  vol.  17,  p.  978. 

Court,  vol.  8,  p.  931.  4.  Thompson  v.  Vroman,66Hun  (N. 

2.  Kehr  v.  Hall,  117  Ind.  405;  Sloan  Y.)  345,  in  which  case  it  was  insisted 
r.  Lick  Creek,  etc.,  Gravel  Road  Co.,  6  that  a  referee  erred  in  declining  to  find 
Ind.  App.  584,  holding  that  where  the  that  '*  the  complaint  alleges  a  cause  of 
court  does  not  find  that  there  was  either  action  in  tort,  not  contract,"  and  also 
a  conversion  by  the  defendant  or  a  de-  in  refusing  to  find  that  *'  in  order  to 
mand  and  refusal  to  account  before  the  maintain  this  action  in  its  present  form, 
action  was  brought,  a  judgment  for  the  it  must  affirmatively  appear  that  the 
plaintiff  is  improper.  defendant  has  been  guilty  of  conver- 

Ab  to  Time  of  Plaiatiff^s  Ownership.  ~  sion."  It  was  held  that  these  errors. 
In  Newlove  v.  Pond,  130  Cal.  343,  the  if  they  could  be  deemed  such,  were 
court  found  that  the  plaintiff  was  the  harmless;  the  court  declaring  tiiat  the 
owner  of  certain  grain  upon  the  ist  of  complaint  clearly  alleged  a  cause  of 
July,  and  that  between  that  date  and  action  in  tort  and  that  there  could  be 
the  ist  of  August,  and  *'  while  the  said  no  reason  why  the  referee  should  char- 
grain  was  so  the  said  property  of  the  acierize  it. 

plaintiff,"    it  was   converted.     It    was  5.  Anderson  v.  Agnew,  38  Fla  30. 
held  that  it  sufficientljr  appeared  from  6.  Kyle  7/.   Caravello,    103  Ala.   150, 
the  findings  that  at  the  time  of  the  con-  holding:  that  an  informality  in  this  re- 
version the  grain  was  the  property  of  speci  is  capable  of  correction  on  ap- 
the  plaintiff,  because  it  is  a  legal  pre-  peal;    Zeitlin   v.  Arkaway,  (Supm.  Ct. 
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A  Jadgment  Vil  Bioot,  although  it  is  informal  and  is  in  some  respects 
the  form  of  a  judgment  in  an  action  for  the  recovery  of  chattels 
in  specie^  nevertheless  may  be  aided  by  the  averments  of  the 

App.  T.)  25  Misc.  (N.Y.)  186;  Stephens  damages  and  such  disbursements  and 

V,  Koonce,  103  N.  Car.  266.     See  also  fees  as   the  statute  allows,  and  such 

German  Nat.  Bank  v.  Meadowcroft,  4  costs  as  the  trial  justice  in  his  discre- 

111.  App.  630,  in   which  case  the  court  tion  deems  proper  within  the  statutory 

citrd  Bac.  Abr.,  lit.  Trover,   D.     See  limit. 

further  Gauche  v.  Milbrath,  94  Wis.  Keoessity  to  Adjudge  Title  in  Defendant. 

674,  in  which  case  reference  is  made  to  —  Where  a  judgment  is  rendered  for 

the  form  of  a  judgment  for  the  plaintiff,  the  plaintiff  such  judgment  need  not 

Judgment  for  Return  of  Property  and  adjudge  that  the  title  to  the  property 

Hire. —  In   Polk  v.  Allen.  19  Mo.  467,  convened  is  in  the  defendant.     Smith 

which  was  an  action  for  the  conversion  v.  So  Rill,  (Tex.  Civ.  App.  1899)  54  ^• 

of  a  slave,  judgment  was  given  for  the  W.   Rep.  38,   in  which  case  the  court 

rei  urn  of  the  slave  and  damages  equiv-  declared  that  a  judgment  for  the  plain- 

alcnt  to  his  hire.     In  holding  that  this  tiff  does  not  vest  title  in  the  defendant 

judgment  was  not  in  the  proper  form,  until   it   has   been  satisfied;  and   that 

the  court  said:     "As  the  plaintiff  went  "  the  effect  of  a  judgment  for  the  value 

for  damages  for  the  conversion  of  the  of  the  property  need   not  be  declared, 

property,   he  was  only  entitled  to  in-  in  terms,  by  the  judgment,  whether  it 

terest  on    the   assessed   value   of   the  vested    title   when    rendered  or  when 

slave,  and  nol  to  damages  equivalent  satisfied.**     Citing  Cooley  on  Torts  (2d 

to  his  hice.     The  action  was  brought  ed.),  p.  537. 

in  a  form  which  aflSrmed  the  act  of  the  Against    Defendant  in   Bepreeentative 

defendant  in  converting  the  slave.     If  Gharaeter.  —  Where    the    defendant    is 

he  was  converted,  interest  in  (he  way  described  as  the  assignee  of  another, 

of  damages  could  only  be  given  from  nevertheless  if  he  is  guilty  of  a  conver> 

ths  time  of  the  conversion.     The  allow-  sion  it  is  his  own  wrongful  act  and  not 

ance  of  the  hire  as  damages  was  per-  that  of  his  assignots.     It  is  of  no  conse- 

mitting  the  plaintiff  to  blow  hot  and  quence  that  the  descriptive  appellation 

cold  with  one  breath."  of  assignee  is  affixed    to   the   defend- 

Siitinotion Between  Judgment  in  Trover  ant's  name,  and  the  judgment  should 

and  TrespaiB. —  In  Hunt  v.  Pratt.  7  R.  be  rendered  against  him,  if  at  all,  indi- 

I.  286,  it  was  said:  "  Though  time  has  vidually.     Pearce  v.  Foote,  113  HI.  228. 

softened  down  the  differences  between  Judgment  as  in  Detinue. —  In  Georgia, 

the  actions  of  trespass  and  trover,  or  in  which  state  the  action  of  trover  is  a 

other  actions  of  the  case,  yet,  looking  substitute  for  the  old  action  of  detinue, 

back   npon   them,    we   find   that   they  the  verdict  and  judgment  in  an  action 

arc,  in  their  natures,  as  the   pleaders  of  trover  do  not  absolutely  vest  title  to 

phrase  it,  essentially  distinct.  The  one,  the  property  in  the  defendant,  but  are 

being  for  a  wrong  committed  by   the  in  the  alternative  as  in  the  old  action 

direct  force  of  the  malfeasor,  included  of  detinue.     McBain  v.  Smith,  13  Ga. 

not  only  redress  to  the  plaintiff,   but  316. 

punishment  to  the  defendant;  and  the  Judgment  upon  PlaintifPi  Bond. —  In 

judgment  was  a  capiatur^  upon  which  Georgia  where  the  plaintiff  obtains  pos- 

the  person  of  the  defendant  was  taken  session  of  the  property  by  bail  process 

and   imprisoned    until  he  paid  a  fine,  the  court  can  enter  judgment  for  the 

Upon  the  other  hand,   when  a  party  amount  found  for  the  defendant  upon 

was  subjected  upon  a  tort  not  commit*  the  plaintiff's  bond.     Hays  v.  Jordan, 

ted    with   force,  as  in  trover  or  other  85  Ga.  741. 

actions  upon  the  case,  the  judgment  Against  Joint  Tortfeasors  —  Separate 
was  a  misericordia^  9l,vlA  the  defendant  Counts  Against  Each.  —  Where  the  plain- 
was  amerced,  that  is,  subjected  to  a  tiff  has  a  cause  of  action  against  two 
nominal  fine  merely.*'  persons   who    have    jointly  interfered 

General  Bequiiites  of  Judgment  —  Kew  with  his  properly  he  is  entitled  to  a 

York  Statute.  —  In    Wilson   v.    Vallin,  joint  judgment  against  both.      Smith 

(Supm.  Ct.  App.  T.)  32   Misc.  (N.   Y.)  v.  Briggs,  64  Wis.  497,  in  which  case 

739.  it  was  held  that  under  N.  Y.  Con-  it  was  held  immaterial  that  the  charges 

sol.   Act,  §  1420,  the  judgment,  if  in  against  each  defendant  were   in   sep- 

the  plaintiff's  favor,  should  be  for  the  arate  counts  or  statements. 
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declaration  or  complaint  and  may  be  considered  as  amended.^ 

AppUe&tion  of  Ordiiuury  Bolat.  —  As  in  other  actions,  whatever  judg- 
ment the  court  renders  for  the  plaintiff  must  be  warranted  by  the 
pleadings  and  the  plaintiff's  prayer,*  and  the  judgment  must  dis- 
pose of  all  the  issues  in  the  case,'  and  where  it  is  based  on  find- 
ings of  the  court  it  must  be  supported  by  such  findings.*    The 

1.  Kyle  V,  Caravello,    103  Ala.  150.  suited  and  a  judgment  of  dismissal  has 

See  also  Maund  v.  Loeb,  87  Ala.  374,  been  entered,  is  entitled  on  moiion  (o 

holding  that  after  a  judgment  nil  die et  a  judgment  of  restitution  against  the 

the  only  question  to  be  referred  to  a  plainti£f  and  his  surety  e^en  though 

juty  of  nrhich  the  plaintiff  is  required  the    n«>nsuit    was   granted    upon    the 

10  make  proof  relates  to  the  amount  of  defendant's  motion.    No  verdict  is  nec- 

damages.  essary  to  entitle  the  defendant  to  resti- 

Jodgmsnt  by  Default.  —  In   trover  a  tution  of  the  property  or  its  value.   The 

judgment  by  default  being  regularly  dismissal  alone  amounts  in  law  to  a 

entered  is  as  binding  as  any  other,  as  judgment  of  restitution  and  ipso  facto 

far  as  respects  the  power  and  jurisdic-  eniiiles  the  defendant  to  a  writ  of  res- 

tion  of  the  court  in  declaring  that  the  titution  or  to  a  writ  of  fieri  facias  for 

plaintiff  is  entitled  to  recover,  though  the  value  of  the  property  against  the 

the  amount  of  the  recovery  remains  in  plaintiff  and  his  surety  upon  the  bond, 

some   cases   to   be    ascertained    by   a  Thomas  v.  Price.  P8  Ga.  533,  /i'//t'7«>^ 

jury.     Green  v.  Hamilton,  16  Md.  317,  Marshall  v,  Livingston,  77  Ga.  21,  in 

77  Am.  Dec.  295,  in  which  case  a  mo-  which    case,   however,   the    dismissal 

tion  being  made  to  strike  out  the  judg-  was  at   the  instance   of  the  plaintiff, 

m^ni  because  of  fraud,  deceit,  surprise  See  also  Clark  v.  Lee,  86  Ga.  30;  Glover 

and  irregularity,  the  court  said:    **  We  ry.  Gore.  74  Ga.  680;  Freeman  v.  Nor- 

cinnot  go  into  the  circumstances  of  the  well,  25  Ga.  359. 

case,   to  perform  the  office  of  jurois;  2.  Kyle  v,  Caravello,  103  Ala.  150; 

and  especially  in  an  action  of  trover.  Smith  v.  So  Rill,  (Tex.  Civ.  App.  1899) 

where  the  question  was  the  value  of  54  S.  W.  Rep.  38. 

the  property,  and  not  what  it  produced  Judgment  fbr  Amount  in  Ezoen  of  Ad 

at    public    auction.      The    defendant  Damnnm.  —  In   Altes   v,    Hinckler,    36 

might  have  moved  for  a  new  trial,  and  III.   275,  an  ad  damnum  in  the  declara- 

the  judge  who  tried  the  cause,  in  the  tion  was  for  only  five  dollars  and  the 

exercise  of  his  legal  discretion,  might  judgment  was  for  $375,  and  it  was  held 

have  afforded  relief,  but  we  cannot.'*  that  this  was  reversible  error,  but  leave 

See  also  article  Defaults,  vol.  6,  p.  i.  was  given  to  amend  the  declaration. 

Kecoisity  to  Ascertain  Amount  of  Dam-  Judgment  for  Intereet.  —  In   Ross  v. 

ages  after  Defsult.  —  Where  a  defendant  McGuffin,  2  Tex.  App.  Civ.  Cas.,  §460. 

who  is  duly  served  with  citation  falls  the  judgment  was  in  the  plaintiff's  favor 

to  appear,  and  judgment  by  default  is  for  a  certain    amount  together  with 

taken  against  him,  nevertheless   it  is  le^al  interest  thereon  from  the  date  of 

necessary  for  the  iury  to  ascertain  the  said  judgment,  and  it  was  held  that  this 

amountof  damages.     Mississippi  Mills  was  not  error  notwithstanding  the  fact 

2/.    Bauman,    12   Tex.   Civ.   App.   312.  that  there  was  no  prayer  in  the  petition 

But  see    Hersey  v,   Walsh,  38  Minn,  for  interest. 

521,  8  Am.  St.   Rep.  689,   which  was  Allowance  for  ITse  of  Property  Instead  of 

trover  for  a  promissory  note.     The  de-  Intereet.  —  In  Texas  the  ordinary  meis- 

fendant  having  failed  to  answer,  it  was  ure  of  damages  in  cases  of  conversion 

held  that  a  judgment  by  default  was  is  the  value  of  the  property  at  date  of 

properly   entered   for   the  face  of   the  conversion  with  interest,  but  in  cases 

note.  where  it  is  alleged  and  proved  that  a 

Dismissal  of  Action  —  Judgment  of  Bes-  party  has  been  deprived  of  the  use  of 

titution  Against  Plaintiff  and  His  Surety,  the  property  the  value  of  the  use  will 

—  In    Georgia   where    property    seized  be  allowed  instead  of  interest.     Wal. 

under  bail  process  in  trover  has  been  ler  v.  flail,  (Tex.  Civ.  App.  189S)  46  S. 

turned  over  to  the  plaintiff  upon  his  W.  Rep.  82. 

giving  the  required  bond,  the  defend-  8.  Hews  v.  Wall,  27  III.  App.  445. 

ant,  after  the  plaintiff  has  been  non-  4.  Walley  v,  Deseret  Nat.   Bank,  14 
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judgment  may  refer  to  the  declaration  or  complaint  for  a  descrip- 
tion of  the  property.* 

XIX.  Costs  —  in  General.  —  As  a  general  rule  where  the  plaintiff 

recovers  judgment  he  is  entitled  to  costs.* 

Statatory  Proviiions.  —  In  taxing  costs  regard  must  be  had  to  stat- 
utory provisions  governing  actions  of  trover.'  Statutes  which 
provide  for  the  taxation  of  costs  in  actions  on  the  case  are 
applicable  to  actions  of  trover, "*  but  a  statute  providing  for  the 
taxation  of  costs  in  actions  for  money  demands  on  contract  is 
not  applicable.* 

Utah  305,  in  which  case  ii  was  declared  119,   the   plaintiff  in  an  action  in  the 

that  no  aid  can  be   derived   from   the  Supreme  Court  alleged  that  the  value  of 

facts  not  embodied  in  the  findings.  the  property  was  $7,300  and  claimed 

Judgment  Snitaining  Demnrrer  to  De-  damages  in  the  sum  of  $10,000  and  be 

fendant*!  Answer. —  Where  the  defend-  recovered   a    verdict   for  onl^'  $1.     It 

ant  puts  in  a  separate  defense  as  to  a  was  held  that  as  a  justice's  court  had 

part  of  the  property,  in  which  he  at-  jurisdiction  of  the  action  the  plaintiff 

tempts  to  allege  that  the  plaintiff  gave  under  Code,  §  304,  subd.  3,  was  not 

such  part  of  the  property  to' the  defend-  entitled  to  costs.     FolhwtngWtxKndtv 

ant,  the  court  on  sustaining  a  demur-  v.  Hard,  (Supm.  Ct.  Spec.  T.)  42  How. 

rer  to  such  answer  on  the  ground  that  Pr.  (N.  Y.)  131. 

it  does  not  state  facts  sufficient  to  con-  Conneel  Fees  and  Extra  Allowance  of 

siitute    a    defense    should    not    order  Cost  —  Action     1>y     Administrator.  —  in 

'*  that  the  defendant  have  judgment  in  A^ew  York  it  has  been  held  that  in  an 

said  action  in  his  favor,"  and   render  action  of  trover  brought  by  an  admin 

judgment    *'  that  the  plaintiff's  com-  istrator  where  the  defenses  interposed 

plaint    be    dismissed.'*      Brevoort    v.  are  such  as  the  defendant  may  legally 

Brevoort,  40  N.   Y.  Super.  Ct.  211,  in  interpose,  the    defendant    upon  being 

which  case  the  court  said:      '*  When  cast  in  the  action  is  not  liable  for  any 

the  defendant's  plea  goes  to  bar  the  more  than  the  taxable  cost  and  extra 

action,  if  the  plaintiff  demur  to  it,  and  allowances  given  by  the  Code  of  Civ. 

I  he  demurrer  is  determined  in  favor  of  Pro.   in  actions  of  this  character,  and 

the  plea,  judgment  of  nil  capiat  should  that  the  defendant  ii  not  liable  for  all 

be  entered  notwithstanding  there  may  the  expenses  which  the  plaintiff  sees  fit 

be  also  one  or  more  issues  of  fact,  be-  to  incur  in  the  prosecution  of  such  ac- 

cause  upon  the  whole  it  appears  that  tion.     Bishop  t/.  Hendrick,  82  Hun  (N. 

the  plaintiff  has  no  cause  of  action  (2  Y.)  323. 

Tidd's   Pr.,   marg.   p.  741;   Cooke   v,  8.  Wisconsin  Statnte  as  to  Amount  of 

Sayer,  2  Burr.  754).     In  this  case  the  PlalntiiPs  Beoovery.  —  In    Wisconsin  by 

issue  made  by  the  demurrer  related  to  statute  the   plaintiff  must   recover   at 

a  part  only  of  the  properly  in  dispute,  least   fifty  dollars  in  order  to  be  en- 

As  to  the  other  part,  the  matters  settled  titled  to  costs,  and  where  he  does  not 

by  the  demurrer  determined  nothing,  recover  that  amount  costs  should  be  ad- 

At  the  most  there  should  have  been  judged  to  the  defendant.     Bugbee  v. 

interlocutory  judgment  to  stand  upon  Lombard,  94  Wis.  326.     See  also  CoU 

the  record  until  all  the  issues  had  been  lins  v.  Lowry,  78  Wis.  329. 

tried,    when  final   judgment  upon  the  4.  Hull  v.  Southworth,  5  Wend.  (N. 

whole  case  should  be  entered."  Y.)  265,  in  which  case  it  was  held  that 

1.  Hogue  V.  Fanning,  73  Cal.  54,  in  an  action  of  trover  is  an  action  on  the 

which  case  it  was  held  that  where  the  case  within  a  statute  providing  that  if 

judgment  is  made  amply  certain  by  a  in  an  action  on  the  case  a  verdict  shall 

reference  to  the  complaint  it  is  not  void  pass  for  the  defendant,  or  the  plaintiff 

for  want  of  certainty.  becomes  nonsuited  or  suffers  any  dis- 

3.  Brick  </.  Reed,  I  Root  (Conn.)  136.  continuance,  the  defendant  shall  re- 
See  also  article  Costs,  vol.  5.  p.  100.  cover  double  costs.     Citing  Crummer 

Where  Plaintiff  Makes  Ezoessive  De-  v.  Huff,  i  Wend  (N.  Y.)  24. 

mand  to  Avoid  Suing  in  Justice's  Conrt.  —  6.  Craumer  v,  McEnderffer,  2  Ind. 

In  Seaman  v.  Glegner,  3  Hun  (N.  Y.)  A  pp.  569. 
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ABANDONMENT. 

Supplementary  proceedinc^Sp  198. 

ABSTRACT  OF  TITLE. 
Trespass  to  try  title,  94a. 

ACCIDENT. 

Withdrawing  juror,  1002. 

ACCOUNTING. 

Survival  of  right  to,  31Q. 

Trademarks  and  trade  names,  infringement  of,  770. 

ACCOUNTS. 

Supplemental  bill  in  suit  for  account,  34. 

ACTIONS. 

Animals,  injuries  by,  remedies  for,  886. 

Collection  of  taxes  by  personal  action,  381. 

Defaulting  tax  collector,  action  against,  426. 

Infringement  of  trademarks  and  trade  names,  75a. 

Redundant  or  impertinent  matter  in  actions  at  law,  207. 

Survival  of  causes  of  action,  309. 

Telegraph  company,  actions  against  for  statutory  penalties,  533. 

Telegraph  message,  action  for  damages  concerning,  506. 

Tender  as  condition  precedent,  543. 

Theory  of  the  case,  649. 

Tolls,  actions  relating  to,  745. 

Trespass,  780. 

Trespass  on  the  case,  901. 

Trespass  to  try  title,  924. 

Trover  and  conversion,  1009. 

ADJOURNMENT. 

Supplementary  proceedings,  196. 

Term  or  session  of  court,  626. 
ADMIRALTY. 

Supplemental  pleadings,  50. 

Survival  of  causes  of  action.  321. 
ADMISSIONS. 

Title,  admissions  of,  735. 

Trespass  to  try  title,  admission  by  plea,  940. 

Trover,  admissions  in  plea  or  answer,  1107. 

ADVERSE  TITLE. 

Allegations  of,  731,  735. 
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AFFIDAVITS. 

Supplementary  proceedings,  order  for,  117. 

AFFIDAVITS  OF  DEFENSE. 

Extension  of  time  to  plead,  697. 

AGGRAVATION. 

Trespass,  joinder  of  counts  and  caases,  798« 
Trespass  on  the  case,  920. 

AIDER. 

Defect i\re  and  omitted  statements  of  title,  732. 

AMENDMENTS. 

Allegations  of  title,  avoiding  variance,  743. 
Notice  of  trial,  963. 
Supplemental  pleadings,  78. 

distinguished  from  amendments,  9. 
Trespass,  858. 
Trover,  defendant's  pleadings,  1108. 

plaintiff's  pleadings,  1091. 

AMOUNT  IN  CONTROVERSY. 

Trover,  jurisdiction  dependent  on,  1035. 

ANIMALS. 

Diseased  animals,  886. 

Indictments,  informations,  and  complaints  concerning,  886. 

Injuries  by  animals,  civil  remedies  for,  88&. 

Joinder  of  parties  in  actions  for  injurie.«  by  animals,  889. 

Trespassing  animals,  886 

Vicious  animals,  886. 

ANSWER. 

See  Plea  or  Answer. 

ANTICIPATORY  AVERMENT. 

Irrelevant  or  redundant  matter,  293. 

APPEALS. 

Effect  of  lender,  585. 

Supplemental  pleadings  after  appeal  has  been  taken,  53. 

Supplemental  pleadings,  orders  with  reference  to,  83. 

Supplementary  proceedings,  review  on  appeal,  204. 

Surplusage,  order  to  strike  out,  297. 

Tax  judgments,  review  of,  419. 

Terms  and  sessions  of  court,  presumption  on  appeal,  611. 

Theory  adopted  on  trial  controlling  on  appeal,  664. 

Trademarks  and  trade  names,  infringement  of,  773. 

APPLICATION. 

Striking  out  irrelevant  or  redundant  matter,  247. 
Supplemental  pleadings,  leave  to  file,  65. 

ARRAIGNMENT. 

Necessity  for  rearraignment,  1008. 

ARREST. 

Supplementary  proceedings,  warrant  of  arrest,  138. 
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ASPORTATION. 

Trover  for  asportation  of  chattel,  1019. 

ASSAULT  AND  BATTERY. 

Survival  of  cause  of  action,  346. 

ASSESSMENT. 
See  Taxation. 
Erroneous  assessment,  remedy  for,  434. 

ASSIGNMENT. 

Supplemental  bill  upon  devolution  of  interest,  38. 
Supplementary  proceedings  by  assignee  of  judgment,  98. 
Trover,  parties  to  action,  1042. 

ASSISTANCE,  WRIT  OF. 

Property  sold  for  taxes,  491. 

ASSUMPSIT. 

Joinder  with  trespass,  800. 

Surplus  money  in  hands  of  mortgagee,  317. 

Trespass,  waiver  of,  790. 

Trover,  joinder  with  assumpsit,  1031. 

ATTORNEYS. 

Control  of  court  over  appointment  and  conduct  of,  992. 

Negligence  of,  survival  of  causes  of  action,  353. 

Power  of  court  to  restrain  and  punish  offensive  conduct,  993. 

Supplementary  proceedings  by,  98. 

Supplementary  proceedings,  right  to  counsel,  151. 

Trial,  rights  and  duties  of  attorneys  at,  974. 

BAILMENT. 

Trover,  parties  to  action  of,  1044. 

BASTARDY. 

Survival  of  liability  to  prosecution  for,  360. 

BILLS  IN  EgUITY. 
See  also.  Equity. 

Original  and  supplemental  bills,  i,  15. 
Tax  sale,  setting  aside,  487. 
Tender  made  in  bill,  551. 
Trademark,  infringement  of,  760. 

BLACKMAIL. 

Threats  and  threatening  letters,  670. 

BONDS. 

Mandamus  to  compel  levy  of  tax  for  payment  of,  370. 
Trover  for  conversion  of,  1021. 

BREACH  OF  PROMISE. 

survival  of  causes  of  action,  324. 

BURDEN  OF  PROOF. 

Adverse  possession,  739. 

Tender,  569. 

Theory  of  the  case,  668. 

CALENDAR. 

Calling  case  for  trial,  968. 
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CANCELLATION. 

Survival  of  right  to,  320. 

CASE. 

See  Trespass  on  the  Case. 
Joinder  with  trespass,  800. 

CERTIORARL 

Tax  assessment,  review  oi,  445. 

CHANGE  OF  VENUE. 

Trespass,  action  of,  794. 

CHATTELS. 

See  Trover  and  Conversion. 

CODE  PROCEDURE. 

Chancery  rules,  application  of,  7. 
Supplemental  pleadingfs,  i. 
Surplusage  and  redundant  matter,  330. 
Title  in  party  setting  up  right,  allegation  of,  713. 
Trover,  effect  of  abolition  of  forms  of  action.  1014. 
plaintiff's  pleadings,  requisites  of,  1060. 

COLLECTOR  OF  TAXES. 

Action  against  defaulting  collector,  436. 

COMMENCEMENT. 
Term  of  court,  629. 

COMPLAINTS. 

See  Declarations  and  Complaints. 

COMPROMISE. 

Supplemental  answer  setting  up,  48. 
Supplemental  bill  setting  up,  33. 

CONDITIONS  PRECEDENT. 

Injunction  to  restrain  collection  of  taxes,  456. 
Tender  as  condition  precedent,  543. 

CONFESSION  AND  AVOIDANCE. 
Trover,  defendant's  pleadings,  iioi. 

CONFIRMATION. 
Tax  sales,  480. 

CONFLICT  OF  LAWS. 

Survival  of  causes  of  action,  331. 

CONSTITUTIONAL  LAW. 

Right  of  accused  to  be  present  at  trial,  971. 

CONTEMPT. 

Supplementary  proceedings,  process,  hearing  and  adjudication,  174. 
punishment,  179. 
what  constitutes  contempt,  165. 
whom  to  punish,  165. 

CONTINUANCE. 

Withdrawing  juror,  1003. 
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CONTINUANDO. 

Trespass,  allegations  in  declaration  or  complaint,  6i3. 

CONTRACTS. 

Survival  of  causes  of  action,  32a. 

Theory  of  the  case,  absence  of  customary  averments  on  contract,  66a 

averments  ex  contractu^  when  not  decisive,  657. 

averments  of  breach  and  damages,  660. 

averments  of  particular  elements  of  contract,  659. 

whether  in  tort  or  contract,  652. 
Trespass  on  the  case,  obligations  not  arising  in  contract,  915. 
Trover,  election  of  remedies,  1022. 

CONVERSION. 

See  Trover  and  Conversion. 

COPYRIGHT. 

Survival  of  action  for  infringement  of,  359. 

CORPORATIONS. 

Illegal  assessment,  restraining  enforcement,  parties,  462. 

Mandamus  for  collection  of  taxes,  386. 

Supplemental  bill  upon  dissolution  and  merger,  41. 

Supplementary  proceedings  against,  100. 

Survival  of  causes  of  action  against  stockholders  and  officers,  358. 

COSTS. 

Certiorari  to  review  tax  proceedings,  470. 

Distribution  of  surplus  money,  216. 

Enforcement  and  collection  of  tax,  422. 

Irrelevant  or  redundant  matter,  costs  occasioned  by,  263. 

Supplementary  proceedings,  200. 

Survival  of  causes  of  action,  325. 

Tender  as  affecting  costs,  589. 

Trademarks  and  trade  names,  infringement  of,  772. 

Trespass,  action  of,  873. 

Trespass  to  try  title,  951. 

Trover,  action  of,  1121. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTS  AND  CAUSES  OF  ACTION. 

Animals,  injuries  by,  889. 
Joinder  in  actions  of  trespass,  797. 
Joinder  of  trover  and  assumpsit,  1031. 
Joinder  of  trover  and  penal  action,  1033. 
Joinder  of  trover  and  replevin,  1032. 
Joinder  of  trover  and  trespass  on  the  case,  1033. 
Joinder  of  trover  and  trespass  vi  et  armis^  1033. 
Several  causes  of  action  in  trover,  1033. 
Superfluous  counts,  striking  out,  262. 
Surplusage,  counts  not  substantially  variant,  273. 
Trespass  on  the  case,  905. 

Trespass  to  try  title,  joinder  of  counts  and  causes,  928. 
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COUNTS  AND  CAUSES  OF  ACTION  —  Ow/i/w/./. 
Trover,  amendment  of  plaintiff's  pleadings.  1093. 
Trover,  necessity  for  separate  counts  and  paragraphs,  X094« 
Unnecessary  counts,  surplusage,  270. 

COUNTY  SEAT. 

Place  of  holding  court,  605. 

COURTS. 

See  Terms  and  Sessions  of  Court;  United  States  Courts. 

Place  of  holding,  605. 

Territorial  courts,  642. 

Trial,  duties  and  powers  of  court  at,  975. 

COURT  HOUSE. 

Place  of  holding  court,  608. 

Trial,  house  or  room  where  held,  960. 

CREDITORS'  BILLS. 

Supplementary  proceedings  as  substitute,  9a 

CRIMINAL  CONVERSATION. 
Survival  of  cause  of  action,  349. 

CRIMINAL  PROCEDURE. 
Animals,  injuries  by,  899. 
Blackmail,  670. 

Filing  affidavits  accusing  of  crime,  667. 
Mistrial,  necessity  for  rear raign men t,  1008. 
Night  sessions  of  court,  959. 
Revenue  laws,  indictment  for  violation  of,  497. 
Statement  by  accused  to  jury,  973. 
Telegraph  company,  proceeding  against,  506. 
Threats  and  threatening  letters,  670. 
Trademark  or  trade  name,  counterfeiting,  774. 
Treason,  776. 

Trespass,  prosecutions  for,  879. 
Trial  judge,  duty  to  be  present,  978. 
Trial,  presence  of  parties  at,  971. 
Withdrawing  juror,  1004. 

CROSS-BILLS. 

Supplemental  cross-bills,  50. 
Tax  deed,  setting  aside,  492. 

CROSS-COMPLAINT. 
Trover,  action  of,  1109. 

CUSTOMS  DUTIES. 
Recovery  back,  475. 

DAMAGES. 

Animals,  injuries  by.  896. 
Instructions  as  to,  in  action  of  trover,  iiai. 
Matter  in  mitigation,  striking  out  as  surplusage,  24a. 
Special  damages  in  trover.  1089. 

Telegraph  message,  action  in  relation  to,  averment  of  damages,  518. 

1138  Volume  XXI. 


INDEX. 

DAMAGES  —  ConHnuid. 
Theory  of  the  case,  668. 

Trespass,  allegations  in  declaration  or  complaint,  887. 
Trespass  on  the  case,  919. 
Trespass,  pleading  mitigation  of  damages,  833. 
Trespass  to  try  tide,  937. 
Trover,  prayer  for  damages,  1087. 
Verdict  in  aption  of  trespass,  assessment  of  damages,  864. 

DEATH. 

Personal  injuries  resulting  in  death,  survival  of  cause  of  action,  343. 

Supplemental  bill  upon  devolution  of  interest,  38. 

Survival  of  causes  of  action,  309. 

Survival  of  right  of  action  for  death  by  wrongful  act,  345. 

DE  BONIS  ASPORTATIS. 

Trespass,  allegations  in  declaration  or  complaint,  818. 

DEBT. 

Joinder  with  trespass,  802. 

DECLARATIONS  AND  COMPLAINTS. 
Animals,  injuries  by,  890. 
Collection  and  enforcement  of  taxes,  403. 
Duplicity  in  statement,  remedy  under  code  practice,  282. 
Penal  action  for  evading  payment  of  toll,  747. 
Penalty  in  an  action  to  collect  taxes,  424. 
Recovery  back  of  illegal  taxes,  478. 
Rules  to  declare  and  plead,  680. 

Supplemental  complaint  or  amendment,  propriety  of,  11. 
Surplus  money,  action  to  recover,  220. 
Tax  sale,  setting  aside,  487. 
Telegraph  company,  action  for  penalty,  535. 
Telegraph  message,  action  to  recover  damages,  511. 
Theory  of  the  case,  649. 

how  question  determined,  655. 
Time  to  declare  or  complain,  680. 
Tolls,  actions  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  758. 
Trespass,  action  for,  809. 
Trespass  on  the  case,  906. 
Trespass  to  try  title,  931. 
Trover,  action  of,  1055. 
Unnecessary  counts,  surplusage,  370. 

DECREES. 

See  also  Judgments. 

Action  against  taxpayer  for  taxes,  412. 

Sales  under  decree,  surplus  money,  2i3. 

Supplemental  pleadings,  83. 

Supplemental  pleadings  after  decree,  52. 

Tax  sale,  setting  aside,  489. 

Trademarks  and  trade  names,  infringement  of,  768. 
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DEFENSES. 

Inequitable  or  unconscionable  defenses,  sappkmenutl  pleadings  setUog^ 

up.  45. 
Supplemental  answers,  42. 

Tender  as  a  defense,  554. 

DEFINITENESS  AND  CERTAINTY. 

Duplicity  in  statement,  remedy  under  code  practice,  283. 

Injunction  to  restrain  collection  of  taxes,  453. 

Plea  of  tender,  567. 

Supplemental  pleadings,  69. 

Title,  ownership,  and  possession,  715. 

DEMAND. 

Conversion,  when  demand  not  necessary,  lOiS, 

DEMURRERS. 

Disregarding  surplusage,  253. 

Irreleirant  or  redundant  matter,  234. 

Plea  of  tender,  567. 

Superfluous  and  unnecessary  matter  in  pleading,  279. 

Supplemental  pleadings,  75. 

Telegraph  message,  action  for  damages,  521. 

Trademarlc,  infringement  of,  762. 

Trover,  demurrer  to  declaration  or  complaint,  1095. 

DENIALS. 

See  Plea  or  Answer. 

Trover,  defendant's  pleadings,  1103. 
DESCRIPTION. 

Trespass,  description  of  subject  matter,  8l8. 

Trespass  on  the  case,  909. 

Trespass  to  try  title,  933. 

Trover,  description  ci  property,  1068. 

Words  used  as  descriptio  persona  irrelevant  or  redundant  matter,  294. 

DETINUE 

Survival  of  causes  of  action,  332. 
Trover  compared  with,  1013. 
Trover,  election  of  remedies,  1025. 

DILATORY  PLEAS. 
Time  to  plead,  687. 

DIRECTING  VERDICT. 
Trespass,  actions  of,  864. 

DISCLAIMER. 

Trespass  10  try  title,  939. 

DISCONTINUANCE. 

Supplementary  proceedings,  198. 

Trespass,  discontinuance  as  to  some  defendants,  809. 

Trespass  to  try  title,  929. 

DISCOVERY. 

Supplemental  bill  of,  35. 
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DISCRETIOK. 

Striking  out  redundant  matter,  340. 
Supplemental  pleadings,  allovriDg.  58, 
Time  to  plead,  688. 

DISEASED  ANIMALS. 
Injuries  by,  887. 

DISMISSAL. 

Supplementary  proceedings,  198. 

DISTRIBUTION. 

Surplus  money  under  mortgage  foreclosure,  213. 

DIVORCE. 

Survival  of  cause  of  action,  360. 

DOGS. 

Injuries  by,  887. 

Injuries  by,  action  for,  894. 

DOUBLE  DAMAGES. 
Trespass.  830. 

DOUBLE  PLEADING. 

Trespass,  851.  • 

DOWER. 

Survival  of  causes  of  action,  336. 

DUPLICITY. 

Attack  for,  on  account  of  surplusage,  281. 

EJECTMENT. 

Joinder  with  trespass,  802. 
Property  sold  for  taxes,  490. 
Survival  of  causes  of  action.  335. 
Trover  compared  with,  1014. 

ELECTION. 

Duplicity  in  statement,  remedy  under  code  practice,  283. 

Remedy  for  redundant  counts,  278. 

Supplemental  bill  setting  up  election  pending  action,  33. 

Trespass,  election  between  acts  of  alleged,  816. 

Trover,  effect  of  exercise  of  election,  1030. 

Trover,  election  of  remedies^  1022. 

EMINENT  DOMAIN. 

Condemning  property  for  telegraph  and  telephone,  501. 
Survival  of  causes  of  action,  337. 

EQUITABLE  DEFENSES. 

Trover,  defendant's  pleadings,  1107. 

EQUITY. 

Collection  of  taxes,  restraint  by  injunction,  451. 

Foreclosure  of  tax  lien  in  equity,  388. 

Irrelevant  or  redundant  matter  in  equitable  actions,  265. 

Offer  to  do  equity,  548. 

Redemption  after  tax  sale,  483. 

Supplemental  pleadings,  i. 
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EQUITY  — GwiA-|iii^«/. 

Surplus  and  redundant  matter  in  pleadings,  330. 

Survival  of  causes  of  action  in  equity,  317. 

Tender  as  affecting  costs,  59a. 

Theory  of  the  case,  whether  action  is  at  law  or  in  equity,  66s, 

Title  in  party,  712. 

Trademarles  and  trade  names,  infringement  of,  752,  76a 

Trespass,  remedy  in  equity,  791. 

Trover,  election  of  remedies,  1039. 

ESTOPPEL. 

Trover,  defendant's  pleadings,  iro3. 

EVIDENCE. 

See  Witnesses. 

Application  to  strilce  out  redundant  matter,  evidence  on,  asa 

Duty  of  court  in  ruling  upon  evidence,  992. 

Pleading  evidence,  rules  against  surplusage,  267. 

Pleading  evidence,  title,  ownership,  and  possession,  720. 

Supplementary  proceedings,  examination  in,  144. 

Trial,  control  of  court  over  evidence,  980. 

EXAMINATION.* 

Supplementary  proceedings,  examination  In,  127, 144. 

EXCEPTIONS  AND  OBJECTIONS. 

Trover,  objections  to  pleadings  waived,  1091. 

EXECUTION. 

Return  of  execution  as  basis  for  supplementary  proceedings,  no. 
Supplementary  proceedings  as  equitable  execution,  88. 
Supplementary  proceedings,  issuance  of  execution  as  condition  precedent, 
108. 

EXECUTORS  AND  ADMINISTRATORS. 
Supplementary  proceedings  by,  99. 
Trover,  parties  to  action  of,  1045. 

EXTENSION  OF  TIME. 

Time  to  declare  or  plead,  683. 

EXTORTION. 

Threats  and  threatening  letters,  671. 

FALSE  IMPRISONMENT. 

Survival  of  cause  of  action,  347. 

FENCES. 

Animals,  injuries  by,  895. 

FINDINGS. 

Trover,  action  of,  1122. 

FINES. 

Pleader  inserting  irrelevant  or  redundant  matter,  264. 

FLOWING  LANDS. 

Survival  of  causes  of  action,  334. 
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FORECLOSURE. 

Redemption  from  tax  tale,  491. 

Supplemental  bill  in  suit  for,  35. 

Surplos  money  under  mortgage  foredosuret,  2\% 
FORFEITURES. 

Enforcement  and  coUectioo  of  tax,  43a. 
FORMER  ADJUDICATION. 

Trover,  defendant's  pleadings,  iiq3. 
FRAUD. 

Injunction  to  restrain  collection  of  taxes,  455. 

Supplemenury  proceedings,  examination  in,  147. 

Survival  of  cause  of  action,  351. 

Trademarks  and  trade  names,  infringement  of,  763, 
GUARDIAN  AND  WARD. 

Trover,  patties  to  action  of,  1046. 
HEARING. 

Certiorari  to  review  assessment.  449. 

Supplemental  pleadings.  8a. 

Trademarks  and  trade  names,  infringement  of,  767. 
HIGHWAYS. 

Sec  Tolls.  • 

HUSBAND  AND  WIFE. 

Personal  injuries,  survival  of  causes  of  action,  341, 
Trespass,  joinder  of  parties.  805. 
Trover,  parties  to  action  of.  1046. 

IMPARLANCE. 

Time  to  plead,  prayers  of  imparlance  and  motions  for  time,  699. 
INDICTMENTS. 

Animals,  injuries  by.  899. 

Blackmail,  671. 

Exhibition  of  theatre  or  show  without  license,  646. 

Filing  affidavits  accusing  of  crime,  667. 

Revenue  laws,  violation  of,  497. 

Threats  and  threatening  letters,  671. 

Treason,  777. 

Trespass,  879. 

INDORSEMENTS. 

Trespass  to  try  title,  declaration  or  complaint,  939, 
INDUCEMENT. 

Matter  of  inducement  as  surplusage,  997. 

Trespass  on  the  case,  908. 

INFRINGEMENT. 

Trademarks  and  trade  names,  753. 

INJUNCTIONS. 

Collection  of  taxes,  restraint  by  injunction,  451. 
Supplemental  bill  setting  up  new  facts,  33. 
Survival  of  right  to  injunction,  318. 
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INJUNCTIONS—  a»A««^^. 

Telegraph  or  telephone  company,  constructing  lines  withoat  authority,  503. 

Telephone  or  telegraph  service,  preventing  discontinuance,  506. 

Theatres  and  shows,  647. 

Toils,  enjoining  collection  of,  746. 

Trademarks  and  trade  names,  infringement  of,  764. 

INSTRUCTIONS. 

Animals,  injuries  by,  897. 

E£fect  of  tender,  570. 

Telegraph  message,  action  for  damages,  593. 

Threats  and  threatenior  ^^tt^rs,  673. 

Title,  ownership,  and  possession,  charging  jury  as  to,  743. 

Trespass,  action  of,  859. 

Trespass,  indictments  for,  883. 

Trespass  on  the  case,  923. 

Trespass  to  try  title,  943. 

Trover,  11 19. 

INTENT. 

Trespass  on  the  case,  918. 

INTERVENTION. 

Parties  to  action  of  trover,  1054 
Supplemental  bill  by  intervening  creditor,  41. 

IRRELEVANT  MATTER. 

See  Surplusage,  Irrelevant  or  Redundant  Matter. 

ISSUE. 

Disregarding  surplusage  on  joining  issue,  255. 

General  issue,  what  may  be  shown  under,  denials  of  title,  738. 

Superfluous  pleas,  strilring  out  special  plea  amounting  to  general  issue,  275. 

Theory  of  the  case,  667. 

Trespass,  general  issue,  832. 

Trover,  general  issue  in,  1095. 

JOINDER. 

See  Counts  and  Causes  of  Action;  Parties. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 
Trover,  parties  to  action  of,  1046. 

JUDGE. 

Cautioning  witnesses,  991. 

Change  of  presiding  judge  during  trial,  1002. 

Changing  time  or  place  of  holding  term  or  session,  62a. 

Control  over  appointment  and  conduct  of  attorneys,  99a. 

Control  over  conduct  of  trial,  975. 

Control  over  introduction  of  evidence,  980. 

Demonstration  in  court  room,  duty  to  check,  looi. 

Disqualification  of,  1002. 

Duty  in  ruling  upon  evidence,  99a. 

Duty  to  be  present  during  trial,  977* 

Place  of  holding  court,  608. 

Power  to  examine  witnesses,  990. 
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JUDGE  —  ConHnmd. 

Prejudicial  remarks  or  conduct,  994,  996,  997. 
Putting  witnesses  under  the  rule,  982. 
Right  10  take  down  testimony,  991. 
Term  of  court,  before  whom  held,  609. 
Trial,  duties  and  powers  of  judge  at«  975, 

JUDGMENT. 

Action  against  taxpayer  for  taxes,  413. 
Certiorari  to  review  assessment,  449. 
Collection  of  delinquent  taxes,  proceedings  in  rem^  387. 
Mandamus  to  compel  payment  of  claim  founded  on,  371. 
Supplemental  answer  setting  up  judgment  recovered  in  another  action.  47. 
Supplemental  bill  setting  up  \\i^gmtvi\, pendtnU  lite^  32. 
Supplemental  pleadings,  83. 
Supplemental  pleadings  after  judgment,  5a. 
Supplementary  proceedings  on,  85. 
what  judgments  basis  for,  103. 
Survival  of  right  to  impeach,  360. 
Tax  sale,  setting  aside,  489. 
Telegraph  company,  action  for  penalty,  540. 
Telegraph  message,  action  for  damages,  530. 
Tender,  when  pleaded,  585. 

Trademarks  and  trade  names,  infringement  of,  768. 
Trespass,  judgment  in  action  of,  869. 
Trespass  to  try  title,  judgment  in  action  of»  948. 
Trover,  judgment  in  action  of,  1128. 

JUDICIAL  NOTICE. 

Term  or  session  of  court,  604. 
Treaties,  779. 

JUDICIAL  SALES. 

Surplus  money  under  mortgage  foredosarei,  212. 
Tax  sales,  proceedings  after.  480. 

JURISDICTION. 

Inferior  courts  in  actions  of  trespass,  794. 
Mandamus  to  compel  levy  of  taxes  to  pay  judgment*  374. 
Supplementary  proceedings,  94. 

Telegraph  company,  actions  against  for  statutory  penalties,  532. 
Telegraph  message,  action  concerning,  506. 
Trademarks  and  trade  names,  infringement  of,  753. 
Treaties,  suits  arising  under,  779. 
Trespassing,  vicious,  or  diseased  animals,  888. 
Trespass  on  the  case,  903. 
Trespass  to  personalty  and  to  the  person,  793. 
Trespass  to  realty,  792. 
Trespass  to  try  title,  927. 
Trover,  action  of,  1034, 

United  States  courts,  exercise  jurisdiction  over  territorial  courts,  645. 
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JURY. 

See  Trial. 

Statement  bj  accused  to  jury,  973. 

Withdrawing  joror,  1002. 

JUSTICES  OF  THE  PEACE. 

Trover,  jurisdiction  of  justices,  X036. 

JUSTIFICATION. 

Trespass,  pleas  of  justification,  856. 

LACHES. 

Supplemental  pleadings,  leave  to  file,  53. 

LAW  OF  THE  CASE. 

Tlieory  of  the  case,  668. 

LEASE. 

Trover,  parties  to  action  of,  1046. 

LEAVE  OF  COURT. 

Denial  of  leave  to  file  pleading  on  account  of  redundancy,  28a 
Supplemental  pleading,  filing  of,  55. 

LEGAL  CONCLUSIONS. 

Irrelevant  or  redundant  matter,  292. 
Title,  ownership,  and  possession,  718. 
Trover,  plaintiff's  pleadings,  1059. 

LETTERS. 

Threats  and  threatening  letters,  670. 

LEVY. 

Mandamus  to  compel  levy  of  tax,  367* 

LIBEL  AND  SLANDER. 

Survival  of  cause  of  action,  349. 

LIBERUM  TENEMENTUM. 

Trespass,  defendant's  pleading,  839. 

LICENSE. 

See  Theatres  and  Shows. 

LIEN. 

Foreclosure  of  tax  lien  In  equity,  388. 

LIMITATIONS. 

Plea  of  statute  of,  in  action  for  surplus  money,  32a 
Time  to  plead,  692. 

LOST  PROPERTY. 

See  Trover  and  Conversion. 
Trover,  parlies  to  action  of,  1046. 

MALICIOUS  PROSECUTION. 
Survival  of  cause  of  action,  351. 

MALPRACTICE. 

Survival  of  cause  of  action,  347. 
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MANDAMUS. 

Assessment  of  taxes,  mandamuB  to  assessing  officers  and  reviewing  boards* 

468. 
Collection  of  taxes,  377. 
Direction  of  writ  to  compel  levy  of  taxes,  376. 
Enforcement  of  judgment  against  municipality,  372. 
Payment  of  taxes,  378. 
Refunding  of  illegal  taxes,  476. 
Tax  lien,  compelling  execution  of,  489. 

Tax,  mandamus  to  levying,  assessing,  and  collecting  officers,  366. 
Telephone  or  telegraph  service,  enforcement  of,  504. 
Tolls,  compelling  supervisors  to  fix  rates,  750. 

MASTER  AND  SERVANT. 

Trespass  for  acts  of  servants,  787. 
Trover,  parties  to  action  of,  X053. 

MECHANICS*  LIEN. 

Survival  of  causes  of  action,  337. 

MENTAL  ANGUISH. 

Telegraph  message,  action  in  relation  to,  519. 

MESNE  PROFITS. 

Survival  of  causes  of  action,  336. 

MISJOINDER. 
See  Trespass. 

MISTRIAL. 

Definition,  1007. 

Discretion  of  court,  1008. 

Effect  of,  1008. 

Necessity  for  rearraignment,  X008. 

MONEY. 

Trover  for  conversion,  1021. 

MORTGAGES. 

Survival  of  rights  arising  from  mortgages,  318. 
Trover,  parties  to  action  of,  1047. 

MOTIONS. 

Election  as  to  which  statement  party  will  go  to  trial  on,  remedy  for  sur- 
plusage, 278. 
Irrelevant  or  redundpnt  matter,  striking  out,  231. 
Place  of  moving  for  extension  of  time  to  plead,  694, 
Rule  to  declare  or  plead,  680. 
Summary  judgment  against  tax  collector,  432. 
Supplemental  pleadings,  striking  out,  77. 

MULTIFARIOUSNESS. 

Attack  for,  on  account  of  surplusage,  881. 
Trademark,  infringement  of,  762. 

MUNICIPAL  ORDINANCE. 

Survival  of  right  of  action  for  violation  of,  360. 
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NEGLIGENCE. 

Animals,  injuriei  by,  8g8. 

Telegraph  message,  action  to  recover  damages,  513. 

Trespass,  action  of,  789. 

NEW  iMATTER. 

Supplemental  pleadings,  allegations  of,  9. 

NIGHT. 

Sessions  of  court  at  night,  605,  959. 

NONJOINDER. 
'  See  Parties. 

NONJURIDICAL  DAYS. 
Terms  of  court,  635. 

NONSUIT. 

Telegraph  message,  action  for  damages,  533. 

NOTICE. 

Collection  and  enforcement  of  taxes,  388. 

Extension  of  time  to  plead,  693. 

Motion  for  rule  to  declare  or  plead,  68f. 

Special  terms  of  court,  620. 

Striking  out  irrelevant  or  redundant  matter,  247. 

Summary  judgment  against  tax  collector,  432. 

Supplemental  pleadings,  application  for  leave  to  hie,  63. 

Supplementary  proceedings,  notice  of  orders,  194. 

Trial,  notice  of,  961. 

NOTICE  OF  DEFENSE. 

Trespass,  pleading  general  issue,  841. 

NUISANCE. 

Survival  of  cause  of  action,  348. 

OFFICERS. 

Survival  of  causes  of  action  against,  354. 

OFFICIAL  BOND. 

Defaulting  tax  collector,  action  against,  438. 

ORDERS. 

Examination  in  supplementary  proceedings,  127. 

Extension  of  time  to  plead,  697. 

Special  terms  of  court,  619. 

Supplemental  pleadings,  granting  or  denying  leave  to  file,  65. 

Supplementary  proceedings,  affidavit  for  order  of  examination,  117. 

orders  for  payment  of  money  or  delivery  of  property,  154. 
Surplus  money  under  mortgage  foreclosure,  213. 
Vacating  order  of  examination  in  supplementary  proceedings,  137. 

ORDER  OF  SURVEY. 

Trespass  to  try  title.  943. 

OWNERSHIP. 

Title,  ownership,  and  possession,  pleading  of,  710. 

PARENT  AND  CHILD. 

Personal  injuries,  survival  of  causes  of  action,  341. 
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PARTIES. 

Action  to  recover  surplus  money,  218. 

Animals,  trespass  by,  actions  for,  888. 

Collection  and  enforcement  of  taxes,  joinder  of  parties,  40t. 

Defaulting  tax  collector,  action  against,  437. 

Discontinuance  in  trespass  as  tu  some  defendants,  809. 

Joinder  of  parties  defendant  in  trover,  X053. 

in  actions  of  trespass,  805. 

in  trespass  to  try  title,  929. 
Misjoinder  in  trespass,  808. 
Nonjoinder  in  trespass,  808. 
Penal  action  for  evading  payment  of  toll,  747. 
Proceedings  10  restrain  enforcement  of  tax  or  assessment,  461. 
Property  sold  for  tax,  interference  of  equity,  493. 
Recovery  back  of  illegal  taxes,  477. 
Striking  out  irrelevant  or  redundant  matter,  246. 
Supplemental  answer  setting  up  devolution  of  interests,  49. 
Supplemental  bill,  68. 

Supplemental  bill  bringing  in  new  parties,  36. 
Tax  assessment,  joinder  of  parties  In  proceedings  to  restrain  enforcement, 

463. 
Tax  judgments,  review  of,  420. 

Tax  sale,  setting  aside,  485. 

Telegraph  company,  action  for  penalty,  534. 

Telegraph  message,  action  to  recover  damageS:  509. 

Tolls,  action  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  755. 

Trespass  on  the  case,  905. 

Trespass,  parties  in  actions  of,  803. 

Trespass  to  try  title,  928. 

Trover,  parties  to  action  for  conversion,  1037. 

PARTITION. 

Survival  of  causes  of  action,  337. 

PARTNERSHIP. 

Survival  of  causes  of  action,  328. 

PATENTS. 

Survival  of  action  for  infringement  of,  359. 

PAYMENT. 

Supplemental  answer  setting  up,  49. 

Supplementary  proceedings,  orders  permitting  payment,  164. 

PAYMENT  INTO  COURT. 

Acceptance  and  withdrawal  of  money,  580. 
Amount  of  payment,  578. 
Effect  of,  and  of  tender,  582. 
Necessity  for  order  authorizing,  580. 
Necessity  of  payment,  S7i* 
Necessity  to  keep  money  intact,  579. 
Plea  of  tender,  $65. 
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PAYMENT  INTO  COURT  — Ciw/i«#«/. 
Rule  in  equity,  575. 
Time  of  payment,  578. 
Waiver  of,  580. 
Wliat  court  or  officer,  577. 

PENALTIES. 

Enforcement  and  collection  of  tax,  499. 

Telegraph  company,  actions  against  for  statutory  penalties,  539. 

Tolls,  evading  payment  of,  746. 

Trademarlc  or  trade  name,  counterfeiting,  774. 

Trover  joined  with  penal  action,  1033. 

PERFORMANCE. 

Pleading  tender  of  performance,  544. 

PERSONAL  INJURIES. 

Survival  of  causes  of  action,  337. 

PERSONAL  PROPERTY. 
See  Trespass;  Trovbr. 

PETITIONS. 

Certiorari  to  review  assessment,  446. 
Supplemental  petition,  15. 

PHYSICIANS  AND  SURGEONS. 

Malpractice,  survival  of  cause  of  action,  347. 

PLACE. 

Trial,  place  of.  959. 

PLEADING  AND  PROOF. 
See  also  Variance. 

Allegations  of  title,  what  may  be  shown  under,  736. 
Denials  of  title,  what  may  be  shown  under,  737. 
Treason,  777. 
Trespass,  actions  for,  814. 
Trespass  on  the  case,  915,  931. 
Trespass  to  realty,  interest  of  plaintiff,  825. 
Trespass  to  try  title,  933,  940. 
Trover,  11 12. 

PLEA  OR  ANSWER. 

Additional  pleas  or  answers,  time  for,  6S6. 

Animals,  injuries  by,  896. 

Collection  and  enforcement  of  taxes,  defenses,  410. 

Extension  of  lime  for  pleading,  683. 

Intermingling  of  denials  and  defenses  in  one  paragraph,  remedies  for,  289. 

Redundant  denials  and  defenses,  277. 

Rule  to  plead,  680. 

Superfluous  pleas,  striking  out  special  plea  amounting  togeneral  issue,  275. 

Supplemental  answer,  42. 

Supplemental  answer  or  amendment,  propriety  of,  12. 

Surplusage  in  pleading  subsequent  to  declaration  or  complaint,  274. 

Surplusage,  remedies  for,  290. 

Telegraph  company,  action  for  penalty,  540. 
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PLEA  OR  ANSWER  »  OmHnued. 

Telegraph  message,  action  for  damages,  591. 

Tender  as  a  defense,  554. 

Theory  of  the  case,  651. 

Title,  denials  of,  733. 

Tolls,  actions  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  763. 

Trespass,  defendant's  pleadings,  831. 

double  pleading,  851. 

general  issue,  832. 

joint  and  several  pleas,  859. 

requisites  and  sufficiency  of  plea  or  notice,  843. 

special  defenses,  837. 
Trespass  on  the  case,  93a 
Trespass  to  try  title,  937. 
Trover,  defendant's  pleadings,  1095. 

PLEDGE. 

Trover,  parties  to  action  of,  Z048. 

POSSESSION. 

Allegation  of  mere  possession,  when  sufficient,  731. 
Title,  ownership,  and  possession,  pleading  of,  71a 

POSSESSION,  WRIT  OF. 
Trespass  to  try  title,  951. 

POSTPONEMENT. 

Term  or  session  of  court,  634. 

Trial,  959. 

Withdrawing  juror,  1003. 

POWER  OF  SALE  MORTGAGES. 
Sales  under,  surplus  money,  316. 

PRAYER  FOR  RELIEF. 
Supplemental  bills,  71. 
Trespass  to  try  title,  937. 
Trover,  prayer  for  damages,  1087. 

PREJUDICE. 

Irrelevant  or  redundant  matter  in  pleadings,  359. 

PRELIMINARY  EXAMINATION. 
Treason.  776. 

PRESENTATION  OF  CLAIM. 

Telegraph  message,  action  for  damages,  53a 

PRINCIPAL  AND  AGENT. 

Supplementary  proceedings  by  agents,  98. 
Trover,  parties  to  action  of,  1048,  105 1. 

PROCEEDINGS  IN  REM. 

Collection  of  delinquent  taxes,  387. 

PROCESS. 

Supplemental  pleadings,  new  process,  80. 
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PROHIBITION. 

Remedy  to  restrain  enforcement  of  tax  or  atsessment*  460. 

PROMISSORY  NOTES. 

Trover  for  conversion  of,  102 1. 

PUBLICATION. 

Colleciion  and  enforcement  of  taxes,  389. 

PUBLICITY. 

Trial,  right  of  accused,  969. 

PUBLIC  OFFICERS. 

Defaulting  tax  collector,  action  against  426. 
Proceedings  to  collect  and  enforce  taxes,  397. 
Survival  of  causes  of  action  against,  354. 

PUIS  DARREIN  CONTINUANCE. 

Supplemental  answer  analogous  to  plea  of,  43. 

QUARE  CLAUSUM  FREGIT. 

Trespass,  allegations  in  declaration  or  complaint.  817. 
Trespass  to  try  title,  925. 

QUIETING  TITLE. 

Redemption  from  tax  sale,  491. 

REAL  PROPERTY. 

See  Trespass;  Trespass  to  Try  Titlb. 
Allegation  of  possession,  722. 
Description  of  land  in  trespass  to  try  title,  933. 
Description  of  subject  matter  of  trespass,  818. 
Interest  of  plaintiff  in  action  of  trespass,  823. 
Survival  of  causes  of  action  relating  to,  333. 
Title,  ownership,  and  possession,  pleading  of,  71a 
Trespass  on  the  case,  909. 

RECEIVERS. 

Supplementary  proceedings,  appointment  of  receitrer,  1%V» 
at  what  stage  appointed,  182. 
bond,  194. 

extension  of  receivership,  192. 
ground  of  application,  186. 
notice  of  application,  x88. 
order,  190. 

regularity  of  appointment,  193. 
removal,  194. 
who  may  appoint,  184. 
who  may  be  appointed,  X85. 
Trover,  parties  to  action  of,  1048. 

RECORD. 

Striking  out  irrelevant  or  redundant  matter,  269. 

REDEMPTION. 
Tax  sales,  481. 

REDUNDANCY. 

Irrelevant  or  redundant  matter,  291. 
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REDUNDANT  MATTER. 

See  Surplusage,  Irrblbvant  or  Redundant  Mattie. 

REFERENCES. 

Oath  of  referee  in  supplementary  proceedings,  141. 

Powers  and  duties  of  referee  in  supplementary  proceedings,  I4i, 

Report  of  referee  in  supplementary  proceedings,  143. 

Supplementary  proceedings,  reference  in,  140. 

Surplus  money  under  mortgage  foreclosure,  314. 

Vacating  and  setting  aside  order  of  reference  in  supplementary  proceedings, 
143. 
REGISTRATION. 

Trademarks  and  trade  names,  75a, 

REJOINDERS. 
Trespass,  858. 

RELEASE. 

Supplemental  answer  setting  up,  48. 

RELIEF. 

See  alfro  Prayers  for  Riukf. 
Theory  of  the  case,  649. 

REMITTITUR. 

Trover,  verdict  In,  1x26. 

REMOVAL  OF  CAUSES. 

Actions  of  trespass,  trial  of,  796. 

REMOVAL  OF  CLOUD. 

Property  sold  for  taxes,  484. 

REPLEVIN. 

Survival  of  causes  of  action,  33X« 
Trover  compared  with,  1013. 

election  of  remedies,  X035. 

joined  with,  1032. 

REPLICATION  OR  REPLY. 
Plea  of  tender,  567. 
Supplemental  replies,  50. 
Trespass,  853. 

plea  of  liberum  tenemftUum^  854. 

plea  of  excuse,  855. 

plea  of  justification,  856. 
Trespass  to  try  title,  94a. 
Trover,  X109. 

REPLY. 

See  RspucATiON  or  Rxplt* 

RESCISSION. 

Survival  of  right  to,  320. 

RETURNS. 

Amendment  of  return  on  tax  sale,  48a 
Certiorari  to  review  assessment,  447. 
Supplementary  proceedings,  return  of  execution,  Xto. 
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REVIVOR. 

Supplemental  bill  bringfiiif;  in  new  patties,  36. 
Supplemental  complaint  in  nature  of  bill  of,  4a 

RULES. 

Declaration,  rule  on  plaintiff  to  declare.  68a 

SCIENTER. 

Animals,  injuries  by,  893. 
Trespass  on  the  case,  918. 

SEDUCTION. 

Survival  of  cause  of  action,  349. 

SEPARATE  TRIALS. 
Trespass,  859. 
Trespass  to  try  title,  943. 

SERVICE  OF  PROCESS  AND  PAPERS. 
Notice  of  trial,  966. 
Supplementary  proceedings,  service  of  orden,  196. 

SESSIONS  OF  COURT. 

See  Tbrms  and  Sessions  op  Court. 

SET-OFF  AND  COUNTERCLAIM. 
Supplemental  answer  setting  up,  48. 
Trover,  defendant's  pleadings,  iio6b 

SEVERANCE. 

Trespass  to  try  title,  940. 

SHERIFFS. 

Payment  of  surplus  10  sheriff,  217. 
Survival  of  causes  of  action  against,  354. 
Trover,  party  to  action  of,  1048. 

SHERIFFS'  SALES. 

Surplus  proceeds,  control  of  court  over,  221. 

Surplus  proceeds,  settlement  of  conflicting  claims,  221. 

SHOWS. 

See  Theatres  and  Shows. 

SPECIAL  PROCEEDINGS. 

Supplementary  proceedings,  85. 

SPECIAL  TERMS. 

Exercise  of  power  to  appoint,  614. 
Order  revoking  appointment,  621. 
Power  to  appoint,  613. 

SPECIFIC  PERFORMANCE. 
Survival  of  right  to,  319, 

SPEEDY  TRIAL. 
Right  to,  958. 

STIPULATIONS. 

Extension  of  time  to  plead,  684. 
Survival,  stipulation  providing  for,  317. 
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STOCK  AND  STOCKHOLDERS. 

Illegal  assessment,  restraining  enforcement,  parties,  46l« 
Survival  of  causes  of  action  against,  358. 
Trover  for  conversion  of  certificates,  I02Z. 

STREETS  AND  HIGHWAYS. 

See  Tolls. 

Injuries  caused  by  defects,  survival  of  causes  of  action,  341. 
STRIKING  OUT. 

Allegations  not  material,  motion  to  strike  out,  284. 

Duplicitous  matter,  285. 

Irrelevant  or  redundant  matter  231. 

Remedies  for  surplusage,  251. 

Supplemental  pleadings,  77,  78. 

Surplusage,  286. 

SUMMARY  PROCEEDINGS. 

Defaulting  tax  collectors,  proceedings  against,  429* 
Survival  of  liability  to,  360. 
Tax  title  giving  possession,  491. 

SUMMONS  AND  PROCESS. 

Theory  of  the  case,  consideration  of  form  of  summons,  66i* 
Trover,  action  of,  1055. 

SUNDAYS. 

Time  to  plead,  705. 

SUPERSEDEAS. 

Certiorari  to  review  assessment,  451. 
Supplemental  pleadings,  application  pending,  6$. 

SUPPLEMENTAL  PLEADINGS. 

For  canUnts  q/  this  article  see  analysts ^  I. 

SUPPLEMENTARY  PROCEEDINGS. 

For  contents  of  this  article  see  analysis^  85. 

SUPPLICAVIT. 
Discharge,  209. 
Mandatory  writ,  208. 
Procedure  on,  209. 
When  proper,  208. 

SUPREME  COURTS. 

See  cross-reference,  210. 

SURCHARGING  AND  FALSIFYING. 
Definitions,  210. 
Manner  of  procedure,  210. 

SURETYSHIP. 

See  cross-reference,  21  r. 

SURFACE  WATER. 

See  cross-reference,  211. 

SURPLUSAGE.  IRRELEVANT  OR  REDUNDANT  MATTER. 
For  contents  of  this  article  see  analysis^  223. 
Trover,  plaintiff's  pleadings,  1059. 
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SURPLUS  MONEY. 

For  contents  of  this  article  see  analysis,  91 1  • 

SURPRISE. 

See  cross-reference,  309. 
Withdrawing  juror,  1002. 

SURRENDER. 

See  cross-reference,  309. 

SURROGATES. 

See  cross-reference,  309. 

SURVIVAL  OF  ACTIONS. 

For  contents  of  this  article  see  analysis^  309. 

SWEARING. 

See  cross-reference,  361. 

SWINDLING. 

See  cross-reference,  361. 

TALESMEN. 

See  cross-reference,  361. 

TAXATION. 

For  contents  of  this  article  see  analysis,  361. 
Supplementary  proceedings  to  collect  tax,  93. 

TAXPAYERS*  SUITS. 

Individual  interest  of  taxpayer,  47a 

TAX  SALES. 

Proceedings  after  sale,  480. 

TAX  TITLES. 
See  Taxation. 

TELEGRAPHS  AND  TELEPHONES. 

For  contents  of  this  article  see  analysis,  499. 

TENDER. 

For  contents  of  this  article  see  analysis,  542. 

Return  of  property  by  defendant  pending  action,  xiio. 

Supplemental  answer  setting  up,  49. 

TERMINATION. 

Supplementary  proceedings,  199. 

TERMS  AND  SESSIONS  OF  COURT. 

For  contents  of  this  article  see  analysis,  598. 

TERRITORIAL  COURTS. 

Not  United  States  courts,  642. 
Pleading  and  procedure,  642. 

TERRITORIES. 

Jurisdiction  of  United  States  court  in  Indian  Territory,  644. 

THEATRES  AND  SHOWS. 

Indictments  for  exhibiting  without  license,  646. 

Injunction,  647. 

Proceedings  for  revocation  of  licenses,  646. 

Revocation  of  license  given  by  ticket,  remedy  in  case  of,  647. 
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THEORY  OF  THE  CASE. 

For  contents  of  this  article  see  analysis ^  6419. 
Supplemental  pleading  changing,  25. 

THREATS  AND  THREATENING  LETTERS. 
For  contents  of  this  article  see  anafysis^  670. 

TIME. 

See  cross-reference,  678. 

Service  of  notice  of  trial.  967. 

Trespass,  allegation  of  time  in  action  of,  8xi» 

Trial,  time  of,  957. 

TIME  TO  PLEAD. 

For  contents  of  this  article  see  attafysis,  678. 
Supplemental  pleadings,  51. 

TITLE,  OWNERSHIP,  AND  POSSESSION. 

For  contents  of  this  article  see  analysis,  7x0. 

See  also  Trespass  to  Try  Titlx. 

Trespass,  alleging  interest  of  plaintiff,  833. 

Trespass  on  the  case,  statement  of  plaintiff's  interest,  9x1. 

Trespass,  plea  of  title,  841. 

Trespass  to  try  title,  Interest  of  plaintiff,  934. 
TOLLS. 

Actions  to  recover,  745. 

Enjoining  collection  of,  749. 

Exacting  nnlawfnl  or  excessive  toll,  actions  for,  748. 

Mandamus  to  compel  fixing  of  rates,  75a 

Penal  actions  for  evading  payment,  746. 

TORTS. 

See  cross-reference,  751. 

See  also  Trespass. 

Animals,  injuries  by,  886. 

Theory  of  the  case,  absence  of  customary  averments,  66x« 

averments  ev  delicto,  when  not  decisive,  658. 

whether  in  tort  or  contract,  653. 
Trespass  on  the  case,  901. 

TOWAGE. 

See  cross-reference,  751. 

TOWNS. 

See  cross-reference,  751. 

TRADEMARKS  AND  TRADE  NAMES. 

For  contents  of  this  article  see  anafysis,  75X« 

TRANSCRIPT. 

See  cross-reference,  776. 

TRANSFER  OF  CAUSE. 
See  cross-reference,  776. 

TRANSITORY  ACTIONS. 
See  cross-reference,  776. 
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TRAVERSE. 

'  See  crosa-relerence,  796. 

TREASON. 

IndictmeDt,  777. 
Pleading  and  proof,  777. 
Preliminary  examination,  776. 

TREATIES. 

Judicial  notice,  779. 

Suits  arising  under  treaties,  jurisdiction,  779. 

TRESPASS. 

For  contents  of  this  article  see  analysis^  780. 

See  also  Trsspassino,  Vicious,  and  Diseased  Animals;  Trespass  on  the 

Case;  Trespass  to  Try  Title. 
Survival  of  causes  of  action,  333. 
Trover  compared  with,  1014. 
election  of  remedies,  1027. 
joined  with  trespass,  X033. 

TRESPASSING,  VICIOUS,  AND  DISEASED  ANIMALS. 
For  contents  of  this  article  see  analysis,  886. 

TRESPASS  ON  THE  CASE. 

For  contents  of  this  article  see  analysis^  901. 
See  also  Trespass. 
Trover,  election  of  remedies,  1027. 
Trover  joined  with,  1032. 

TRESPASS  TO  TRY  TITLE. 

For  contents  of  this  article  see  analysis,  ifi^ 

TRIAL. 

For  contents  of  this  article  see  analysis,  953* 

See  also  Terms  and  Sessions  of  Court. 

Directing  verdict  in  actions  of  trespass,  864. 

Directing  verdict  in  trespass  to  try  title,  945. 

Disregarding  surplusage  in  pleadings,  257. 

Irrelevant  or  redundant  matter  tending  to  embarrass  trial,  26i« 

Separate  trials  in  trespass,  859. 

Separate  trials  in  trespass  to  try  title,  943. 

Supplemental  pleadings  at  or  during  trial,  52. 

Theory  adopted  on  trial  controlling  on  appeal,  664. 

Theory  of  the  trial,  664. 

Unauthorized  term  of  court,  610. 

TROVER  AND  CONVERSION. 

For  contents  of  this  article  see  analysis,  1009. 
Joinder  with  trespass,  802. 
Survival  of  causes  of  action,  332. 
Trespass  as  concurrent  remedy,  789. 

TRUST  DEEDS. 

Sales  under,  surplus  money,  216. 
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TRUSTS. 

Survival  of  rights  and  liabilities  in  regard  to  trusts,  3x9. 
Trover,  parties  to  action  of,  X053. 

TURNPIKES. 
See  Tolls. 

UNITED  STATES  COURTS. 

Jurisdiction  in  Indian  Territory,  644. 

Jurisdiction  over  judgments  of  territorial  courts,  645. 

Mandamus  to  compel  levy  of  taxes  to  pay  judgment,  374. 

Supplementary  proceedings  on  judgments  of  federal  courts,  X06. 

Survival  of  causes  of  action,  321. 

Territorial  courts,  643. 

Trademarks  and  trade  names,  infringement  of,  753. 

Transfer  of  causes  on  abolition  of  tribal  courts,  644. 

Trover,  jurisdiction  of  state  and  federal  courts,  1035. 

VARIANCE. 

Allegations  of  title,  740. 
Evidence  in  support  of  tender,  569. 
Trover,  averments  and  proof,  ixxa. 

VENUE. 

Threatening  letters,  675. 

Trespass  on  the  case,  903. 

Trespass  to  personalty  and  to  the  pefBOo,  793. 

Trespass  to  realty,  799. 

Trespass  to  try  title,  997. 

Trover,  action  of,  1037. 

VERDICT. 

Aider  by,  defective  and  omitted  statements  of  title,  73a. 

Animals,  injuries  by,  899. 

Directing  verdict  in  actions  of  trespass,  864. 

Directing  verdict  in  trespass  to  try  title,  945. 

Disregarding  surplusage  after  verdict,  958. 

Telegraph  company,  action  for  penalty,  540. 

Telegraph  message,  action  for  damages,  53a 

Tender,  verdict  when  pleaded.  585. 

Trespass,  criminal  prosecution  for,  884. 

Trespass  on  the  case,  933. 

Trespass  to  try  title,  verdict  In  action  of,  946. 

Trespass,  verdict  in  actions  of,  864. 

Trover,  action  of,  X129. 

VERIFICATION. 

Supplemental  pleadings,  74. 

VI  ET  ARMIS. 
Trespass,  780. 

WAIVER. 

Notice  of  trial,  969. 

Striking  out  irrelevant  matter,  944. 
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WARRANTS. 

Supplementary  proceedings,  warrant  of  arrest,  138. 

WATERCOURSE. 

Survival  of  cause  of  action  for  obstructing  or  diverting,  334* 

WITHDRAWAL. 

Supplemental  pleadings,  78. 

WITHDRAWAL  OF  JUROR. 
Definition  and  purpose,  1003. 
Effect  of,  1005. 

Imposition  of  terms  on  granting  leave,  1005. 
Propriety  of,  in  civil  and  criminal  cases,  1004, 

WITHDRAWAL  OF  PLEADINGS 
Trespass  to  try  title,  940. 

WITNESSES. 

Cautioning  witnesses  by  court,  991. 

Excluding  from  court  room,  exemption  of  parties  from  rule,  986. 

Limiting  number  of,  discretion  of  court,  980. 

Power  of  court  to  examine,  990. 

Putting  witnesses  under  rule,  982. 

Right  of  court  to  take  down  testimony,  991. 

Supplementary  proceedings,  attendance  of  witnesses,  150. 
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ATtrmtnto  TROVER  AND  CONVERSION.  a>d 

ATtrmtat  Mid  Proof  of  Mat  Owaenhip.  —  Where  several  join  as 
plaintiffs  in  an  action  of  trover,  a  judgment  in  favor  of  all  of  them 
\6  not  warranted  by  proof  of  title  or  right  of  possession  in  some 
of  them  only.^ 

4.  As  to  OoATtrtion  —  a.  In  General.  —  A  party  who  bases 
his  right  of  recovery  upon  a  conversion  cannot  recover  upon 
another  and  entirely  different  theory,  and  where  the  declaration 
or  complaint  counts  upon  a  conversion  of  the  property  by  the 
defendant,  the  plaintiff  cannot  recover  unless  such  conversion  is 
shown  by  the  evidence.*  Thus,  the  action  is  not  sustained  by 
mere  proof  of  a  contract  and  its  breach,'  or  by  proof  of  mere 
negligence  or  nonfeasance.^  However,  immaterial  allegations  in 
the  declaration  or  complaint  need  not  be  proved.* 

Partiettimr  Mode  of  GoiiTortioii.  —  The  plaintiff  need  not  prove  a  con- 
version in  a  particular  mode  which  is  not  alleged  in  the  declara- 

it  was  alleged  that  posBeesion  of  the  pleadings;  and   that  unless  a  case  of 

property  was  held,  and  the  court  held  conversion   has  been   made    out.    the 

(hat  it  was  immaterial  that  the  alleged  judgment  must  be  reversed,  alihough 

legal  effect  of    the   instrument  might  the  proofs  may  show  that  the  defend- 

have  differed  from  the  real  legal  effect  ant  is  liable  for  the  amount  sued  for 

of  the  conveyance  offered  in  evidence,  on  some  other  theory."     Beggar  Stu- 

and  that  therefore  it  was  immaterial  dents'  Pleasure  Soc.  v.  Eichel,  (Supm. 

whether  or  not  the  instrument  was  a  Ct.  App.  T.)  25  Misc.  (N.  Y.)  177,  citing 

chattel  mortgage  or  deed  of  trust,  as  Wright  v,  Duffie,  (Supm.  Ct.  App.  T.) 

alleged  in  the  petition,  or  an  assign-  23  Misc.  (N.  Y.)  339. 

meat,  as   the  defendant  claimed,  be*  S.  Sarjeant  v.  Blunt,  16  Johns.  (N.  Y.) 

cause  either  instrument  would  furnish  74;    Starr   v.    Silverman,   (Supm.    Ci. 

a  lawful  basis  for  the  alleged  posses-  App,  T.)  23  Misc.  (N.  Y.)  151,  in  which 

sion,  and  even  if  there  was  a  variance  case  the  court  ciUd  Walter  v»  Bennett, 

it  was  not  a  material  one.  16  N.  Y.  250,  and  Whiicomb  v.  Hun- 

1.  Petiibone  v.  Phelps,  13  Conn.  445,  gerford,  42  Barb.  (N.  Y.)  177;  Miller  r. 
35  Am.  Dec.  88.  Hirschberg,  27  Oregon  522*  in  which 

2.  Illinois,  —  Clement  v.  Boone,  5  case  (he  court  modified  Miller  v.  Hirsch- 
III.  App.  109.  berg,  (Oregon   1894)  37  Pan.  Rep.  8s. 

Indiana,  —  Sloan  t'.  Lick  Creek,  etc..  See  also  Lockwood   v.  Bull,   i    Cow. 

Gravel  Road  Co.,  6  Ind.  App.  584.  (N.  Y.)  322. 

Missouri, —  Beine  v.  Beine,  24  Mo.  4.  2  Greenleaf  on   Evidence,  g  642. 

App.  675:  Kiemetz  v,  St.  Louis  Agri-  See  also  Samuels  v.  McDonald,  33  N. 

cultural,    etc.,    Assoc,   5    Mo.    App.  Y.  Super.  Ct.  211;  Tinker  v.  Morrill,  39 

59.  Vt.  477i  94  Am.  Dec.  345. 

Nebraska,  —  Worth  v.  Buck,  34  Neb.  6.  Huichings  v.  Castle,  48  Cal.  152, 

703.  wherein   the  complaint   contained  an 

New    York,  —  Goldberg  v,  Shapiro,  immaterial  allegation  that  the  defend- 

(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  ant  was  detaining  the  property,  and  it 

72 1;  Ransom  v.  Wetmore,  39  Barb.  (N.  was  held  that  it  was  sufficient  to  prove 

Y.)    104;    Van    Brunt    v.  Oesireicher,  thai  the  defendant  unlawfully  took  and 

(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  carried  away  the  property  and  sold  ii 

340;  Beggar  Students*  Pleasure  Soc.  v.  before  the  commencement  of  the  ac- 

Eichel,  (Supm.  Ct.  App.  T.)  25   Misc.  tion;  Miller  v.  Hirschberg,  27  Oregon 

(N.  Y.)  177.  522,  wherein  it  wan  held  that  an  alle- 

Pennsylvania.  —  Tufts  v.   Park,   194  gation  of  fraud  might  be  disregarded. 

Pa.  St.  79.  and  that  the  plaintiff    might    recover 

Btriotness  In  Proof  Eequired.  —  In  New  upon  his  allegations  and  proof  that  the 

York  it  has  been  held  that  "  in  view  of  defendant,  being  in  possession  of  prop- 

the  serious  consequences  attending  the  erty  to  which  the  plaintiff  was  entitled, 

recovery  of  a  judgment  on  conversion,  subsequently  converted  it  to  his  own 

the  plaintiff  must  be  held  strictly  to  his  use. 
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tion  or  complaint;  but  where  he  alleges  a  conversion  generally,  he 
may  introduce  any  evidence  which  goes  to  show  that  the  prop- 
erty  was  converted.' 

*.  By  Whom  Property  Was  Converted.  —  The  plaintiff 
must,  of  course,  show  that  the  property  was  converted  by  the 
defendant  or  by  some  one  acting  in  his  behalf;*  and  where  the 
plaintiff  joins  several  defendants,  to  enable  him  to  recover  judg- 
ment against  all  of  them  it  is  necessary  to  prove  a  joint  conversion 
of  the  property,  and  a  judgment  against  all  is  not  sustained  by 
proof  of  a  separate  conversion  by  each  defendant.' 

1.  Bacon  v.  Hooker,  173  Mass.  554;  breach  of  the  undertaking  so  to  carry 

Scoviil  V.  Glasner.  79  Mo.  449;  Ireland  and  deliver. 

V.  Horseman,  65  Mo.  511.  Failure  to  Prove  PofendantV PoMOidoii 

Proof  of  SoTeral  IMstinct  Convenlonf  at  Commencement  of  Action.  —  Ii  is  suffi- 

OBdtr  One  Count.  —  The  plaintiff  may  be  dent  to  ehow  the  defendant's  possee- 

permitted  to  show  several  distinct  con-  sion  of  the  property  and  that  he  had 

versions  of  the  property,  although  there  converted  it  before  the  commencement 

is  only  one  count  in  the  declaration,  of  I  he  action,  and  it  need  not  be  shown. 

Barron  v.  Davis,  4  N.  H.  338-  in  order  to  entitle  the  plaintiff  to  re- 

As  to  Promise  on  Fart  of  Pefondant  to  cover,  that  the  defendant  had  the  actual 

Betnm  Property.  —  An   allegation   that  possession  of  the  propertv  at  the  time 

"plaintiff  took  his  cotton  to  defendant's  of  the  commencement  of  the  action, 

gin   for  the  purpose  of  being  ginned,  Wilkin  v.  Boykin,  56  Ga,  45,  in  which 

and    delivered    his    cotton,    with    bis  case  it  would  seem  that  the  plaintiff 

wagon  and  harness,  to  defendant,  sub-  alleged  that  the  property  was  in  posses- 

ject  to  be  returned  to    this    plaintiff  sion  of  the  defendant, 

when  he  demanded  same,"  is  not  sup-  2.  Conversion  by  ]>efondant*s  Agent. — 

ported  by  proof  that  the  cotton  was  left  In  Ring  r.  Billings,  51  111.  475,  which 

with  the  defendant  with  the  promise  was  an  action  against   husband    and 

on  his  part  to  gin  the  cotton  the  next  wife,  the  evidence  showed  conversion 

morning.     Bitterman  v,  Hearn,  (Tex.  by  the  wife  and  tended  to  show  that 

Civ.  App.  1895)  32  S.  W.  Rep,  341.  the  wife  was  acting  under  authority  of 

Proof  of  the  Wrongful  Taking  of  the  the  husband,  and  It  was  held  that  th*s 

Property  is  sufficient,  without  any  proof  was  sufficient  evidence  of  conversion 

as  to  the  subsequent  disposition  that  by  the  husband  to  go  to  the  jury, 

wasmade  of  ihe  property.     Samuel?  v.  8.  White  v,  Demary,  2  N.  H.  546; 

McDonald,  33  N.  Y.  Super.  Ct.  211,  Perkins  v.  McCulIough,  36  Oregon  146; 

See  also  to  the  same  effect  Scoviil  v,  Cooperif.  Blair,  14  Oregon  255;  Dahms 

Glasner,  79  Mo.  449.  v.  Sears,  13  Oregon  47;  Nicoll  v.  Glen- 

Where  Wrongful  Taking  Is  Not  Shown,  nie,  i  M.  &  S.  588.  See  also  article 
—  Where  the  evidence  does  not  disclose  Judgments,  vol.  11,  p.  852  et  sfo. 
a  wrongful  taking,  the  plaintiff  cannot  Proof  of  Several  Conversions  —  lieoesslty 
recover,  except  upon  proof  of.  an  ap-  for  Plaintiff  to  Elect.  —  In  Dahms  v. 
propriation  of  the  property  by  the  de-  Sears,  13  Oregon  64,  Thayer,  J.,  said: 
fendant  to  his  own  use,  or,  what  is  "  I  think  a  jury  has  a  right,  in  cases  of 
equivalent,  parting  with  it  to  others  tort  where  there  are  several  defend- 
without  authority  from  the  plaintiff,  ants,  to  find  a  verdict  against  a  part  of 
Samuels  v.  McDonald,  33  N.  Y.  Super,  them  and  in  favor  of  the  others.  The 
Ct.  211.  In  this  case,  which  was  an  older  authorities  sustain  that  view,  and 
action  against  a  carrier,  it  was  held  the  law  has  not  been  changed  by  the 
that  proof  of  mere  negligent  loss  of  the  code  practice,  as  I  have  been  able  to 
property  was  not  sufficient,  because  discover.  ♦  ♦  ♦  This,  however, 
where  the  carrier  has  negligenily  lost  does  not  allow  a  joint  action  against 
the  property  intrusted  to  him,  the  rem-  defendants  for  several  trespasses.  In 
edy  is  an  action  in  the  nature  of  a  an  action  of  that  character,  the  plaintiff 
special  action  on  the  case  for  a  breach  must  elect  at  the  trial  as  to  which  of 
of  the  public  duty  of  carrying  and  de-  the  defendants  he  will  proceed  against, 
livering    safely,  or    assumpsit    for    a  If  he  fail  to  do  that,  and  submit  the 
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c.  Place  of  Conversion.  —  The  plaintiff's  averments  as  to 
the  place  or  county  where  the  conversion  took  place  are  imma- 
terial, and  if  one  county  is  alleged  and  another  county  proven, 
the  variance  is  not  fatal  provided  it  is  not  shown  that  the  tort 
was  conimitted  within  a  different  jurisdiction.^ 

d.  Time  of  Conversion.  —  It  is  not  necessary  that  the 
proof  should  be  in  strict  conformity  with  the  averments  as  to  the 
date  of  the  conversion,  but  it  is  sufficient  to  prove  that  the  tort 
was  committed  before  the  suing  out  of  the  writ.* 

6.  As  to  Damages  and  Value  of  Property.  —  The  plaintiff  must 
give  evidence  which  will  warrant  the  judgment  for  damages.  If 
no  evidence  of  the  value  of  the  property  is  given  he  is  entitled  to 
judgment  for  nominal  damages  only.  And  it  is  held  that  even 
where  the  plaintiff  lays  the  value  of  the  property,  which,  it 
would  seem,  is  not  necessary,  he  may  recover  more  or  less, 
provided  the  damages  recovered  do  not  exceed  the  damages  laid 
in  the  declaration.' 

case  to  the  jury,  he  will  be  entitled  to  delivery  aod  acceptance  of  the  assign- 
no  verdict."  ment.     It  was  insisted  that  this  was  a 

1.  Colorado  First  Nat.  Bank  v.  Brown,  variance  because  the  plaintiff  declared 
85  Tex.  80.  See  also  supra^  IX.  5.  b,  (4)  for  a  cause  of  action  thai  had  accrued 
Place  of  Conversion,  to  the  assignor  by  a  conversion  before 

2.  Bancroft  Co.  v,  Haslett,  106  Cal.  the  assignment,  and  that  the  plaintiff 
151,  holding  that  in  an  action  under  was  not  entitled  to  recover  upon  proof 
the  code  no  greater  strictness  is  re*  of  a  conversion  against  himself  after 
quired  in  this  respect  than  was  neces-  the  property  had  passed  to  him.  But 
sary  at  common  law.  Citing  i  Green-  it  was  held  that  the  declaration  did 
leaf  on  Evidence,  §§  61,  63,  65,  2  not  authorize  such  a  construction,  and 
Saunders  on  Pleading  and  Evidence,  that  the  term  "  assignee,"  etc.,  was 
1141,  Gould  on  Pleading  (5th  ed.)  c.  3,  mere  descriptio persona  which  might  be 
g  65.  Rex  V.  Chester,  2  Salk.  561.     See  treated  as  surplusage. 

also  supra^  IX.  5.  b,  (5)  Time  of  Convert        8.  Connoss  v.   Meir,  2  E.  D.  Smith 

sion.  (N.    Y.)    314;    Pearpoint   v,    Henry.  2 

Several  Acts  of  Ck>nv«nioii. — "  It  is  com-  Wash.  (Va.)  192.    See  also  infra^  XVII. 

mon  in  trover  to  show  different  acts  of  4,  a.    Value  of  Part  of  Property  De- 

conversion    at  different   times;   and  a  clared For. 

conversion  may  be  proved  at  any  time        Failure  to  Deny  Value  of  Property.  — 

within  the  statute  of  limitations,  and  An  averment  in  the  complaint  of  the 

previous  to  the  suing  out  of  the  writ."  value  of  the  property  must  be  proved, 

Jones  V.  Sinclair,  2  N.  H.  319,  9  Am.  whether  it  is  denied  in  the  answer  or 

Dec.  75. /^r  Woodbury,  J.  not.     Starr  v.  Cragin,  24  Hun  (N.  Y.) 

Action  by  Aisignee  —  Ck>nver8ioii  Before  177.  in  which  case  it  was  held  that  it 

or  After  Asiignment.  —  Where  an    as-  was  erroneous  to  instruct  the  jury  that 

signee  counts  only  upon  a  conversion  there  was  no  dispute  about  the  value 

subsequent  to  the  assignment,  it  is  not  of   the  articles  convetted.      Following 

competent  for  him  to  prove  a  conver-  Connoss  v.  Meir,  2  E.  D.  Smith  (N.  Y.) 

sion    piior    to    the    assignment,  even  314.     See   also  New  Jersey  Adamant 

though  he  might  have  maintained  an  Mfg.  Co.  v,  Barth,  (Supm.  Ct.  App.  T.) 

action  for  such  prior  conversion.    Whit-  33  Misc.  (N.  Y.)  784,  wherein  a  judg- 

taker  v.  Merrill,  30  Barb.  (N.  Y.)  389.  ment  for  the  plaintiff  was  reversed  be- 

In   Bloom  v.  Sexton,  33  Mich.  181,  cause  there  was  no  evidence   of    the 

the  plaintiff  described  himself  in  his  value  of  the  propeny. 
declaration  as  the  assignee  of  another.        Sequiiite  Proof  of  Value.  —  In  Miller 

On  I  he  trial  he  offered  to  prove  the  as-  v.   Reigne,  2   Hill  L.  (S.  Car.)  592,  it 

signmenv  and  to  show  the  conversion  was  said:    "  To  sustain  trover,  it  must 

of  the  goods  by  the  defendant  afler  the  be  shown  that  the  chattel  sued  for  is  of 
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6.  Objectioni  Waired.  —  Slight  variations  between  the  aver- 
ments of  the  declaration  or  complaint  and  the  evidence  may  be 
waived  by  the  defendant.' 

XVI.  IVBTBUCTion  —  1.  In  OeneraL  —  The  court,  in  giving  or 
refusing  instructions  to  the  jury  in  an  action  of  trover,  is  governed 
to  a  large  extent  by  the  general  rules  applicable  to  the  instruction 
of  juries.*  Thus,  the  court  should  submit  to  the  jury  all  of  the 
issues  made  by  the  pleadings  and  the  evidence,*  and  should  not 
assume  facts  or  ignore  evidence  competent  to  the  issues;^  nor 
should  the  court  give  instructions  which  are  abstract  in  character 
and  confusing  or  which  are  not  warranted  by  the  evidence  *  or 

some  value;  but  this  need  not  be  shown  2.  See  generally  article  Instruc- 
by  asking  a  witness '  wjiat  is  the  value? '  tions,  vol.  1 1.  p.  47. 
and  in  answer  to  it  obtaining  his  opinion.  Whm  the  Complaint  States  No  Caoia 
If  the  thing  sued  for  is  generally  of  of  Action  the  court  may  charge  the  jury 
some  value,  and  is  so  described  that  without  any  hypothesis  to  find  for  the 
the  jury  may  ascertain  the  proper  sum  defendant,  because  no  proof  could  en- 
to  be  found  as  damages  for  the  con-  title  the  plaintiff  to  judgment.  Scar- 
version,  this  is  sufficient.  In  this  case,  brough  v.  Rowan,  (Ala.  1900)27  So. 
the  chattel  sued  for  is  a  slave,  and  is  Rep.  919. 

therefore  prima  facie  of  some  value;  Instmotion  as  to  Effeot  of  Yerdlct  for 

the   description    of   her   given   in  the  Plaintiff —  Criminal  Ptosecution  of  De- 

proof  enabled  the  jury  to  fix  on  a  sum  fendani.  —  In  an  action  for  the  cun\er- 

certain  as  the  value,  and  we  are  not  sion  of  embezzled  money  the  court  may 

furnished  with    any  means    whereby  in  its  discretion  refer  in  its  instruction 

their  error  in  this  respect  (if  there  be  to  the  jury  to  the  consequences  which 

any)  can  be  detected.*'  would  follow   in  case  a  verdict  were 

Evidence  as  to  Description  of  Proporty.  found   for  the   plaintiff.    Panama   R. 

—  A  general  description  by  witnesses,  Co.  v.  Johnson,  (Supm.  Ct.  Cen.  T.)  17 

of  chattels  for  the  conversion  of  which  N.  Y.  Supp.  777,  citing  Keller  v,  Stras- 

a  suit  is  brought,  is  sufficient,  if  it  en-  burger,  90  N.  Y.  379. 

ables  the  jury  to  estimate  their  value.  Transfer  of  Title  to  Property  to  De- 

10   authorize    them    to    return    actual  fendant, — An    erroneous     instruction 

damages.     Hall    v.   Burgess,   5    Gray  that  a  verdict  and  judgment  for  the 

(Mass.)  12.  plaintiff  would  operate  to  transfer  to 

SnAoiency  of  Proof  of  Some  Valno. —  the  defendant  the  plaintiff's  title  to  the 

Where  the  plaintiff  does  not  on  the  trial  property  is  prejudicial  and  reversible, 

offerevidenceof  the  value  of  the  goods,  because  it  is  "calculated  to  facilitate 

but  enough  appears  from  the  evidence  the  labors  of  the  jury  in  finding  for  the 

to  show  that  they  were  of  some  value,  plaintiff."     Pryorr.  Portsmouth  Cattle 

the  plaintiff  is  entitled  at  least  to  a  Co.,  6  N.  Mex.  44. 

verdict  for  a  nominal  sum,  and  it  is  8.  White  v.  Dinkins,  19  Ga.  285. 

erroneous  to  instruct  the  jury  to  find  4.  Hudson  v,  Bauer  Grocery  Co.,  105 

for  I  he  defendant.     Kellogg  v,  Hamil-  Ala.  200,  holding  that  the  court  should 

ton,  (Miss.  1^91)  10  So.  Rep.  479.  not  assume  that  a  deputy  sheriff  who 

Necessity  to  Prove  Valno  Where  Ohattol  made  a  demand  for  the  goods  acted  in 
Is  Claimed.  —  In  Georgia^  when  the  his  official  capacity  where  there  is  evi- 
plaintiff  claims  the  property  sued  for  dence  tending  to  show  that  he  acted  as 
and  not  its  value,  it  is  not  necessary  the  private  agent  of  the  plaintiff:  Davis 
under  the  issue  made  to  prove  the  v,  Hoppock,  6  Duer  (N.  Y.)  254,  hold- 
value  of  the  property,  its  value  being  ing  that  where  the  evidence  is  conflict- 
alleged  in  the  declaration.  White  v.  ing  as  to  the  plaintiff's  ownership  and 
While.  71  Ga.  670.  right  of  possession   it  is  erroneous  to 

1.  Boxell  V,  Robinson,  (Minn.  1900)  submit  to  the  jury  as  the  only  ques- 

84  N.  W.  Rep.  635,  in  which  case  the  tions  in  the  case  the  taking  and  value 

variance  was  slight,  it  being  merely  of  the  property. 

doubtful  whether    the    evidence    was  6.  Steinhardt  v.    Bell,    80  Ala.  208; 

strictly  admissible.     See  also  article  Zachary  v.  Pace,  9  Ark.   212;  Krf^ider 

Variances.  r.  Fanning,  74  111.  App.  230;  Bailey  v, 
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• 

which  are  not  pertinent  to  the  issue  made  by  the  pleadings. ' 
Proper  regard  should  be  had  to  the  province  of  the  court  and  the 
jury  respectively,  i.  e.,  the  court  should  not  invade  the  province 
of  the  jury,*  nor  should  questions  of  law  be  submitted  to  the 
jury.' 

8.  As  to  TitU  and  Bight  to  PoisesiioB.  —  The  court  may  and 
should  give  instructions  which  correctly  inform  the  jury  as  to  the 
property  in  the  goods  and  right  to  their  possession  which  the 
plaintiflf  must  have  had  at  the  time  of  the  alleged  conversion  in 
order  to  entitle  him  to  maintain  the  action.^ 

Godfrey,  54  111.  507;  Leman  v.  Best,  30  4.  Pettibone  v.  Phelps.  13  Conn.  44S. 

III.  App.  323;  Clement  v,  Boone,  5  III.  35  Am.  Dec.  S8;  Lantz  v.  Drum.  44  III. 

App.  109;  Wilson  t^.  Petty,  21  Mo.  417;  App.  607;     Ro*)inson  v.  Campbell,  S 

Palmer  v,  McMaster,  10  Mont.  ^90.  Mo.  365. 

1.  Oarden  v.  Callaghan,  (Cal.  1893)  IiiTading  ProTliiM  of  Jii^.  —  An  in- 

31  Pac.  Rep.  363;  Barnett  v,  Speir,  93  struction  that  '*  the  plaintiff  has  shown 

Ga.  762.  K prima  facie  right  and  title  to  the  pos- 

Submiasloii  to  Jury  upon  Wrong  Theorj.  session  of  the  property  in  controrersy 
—  The  cause  should  not  be  submitted  Is  erroneous,  as  amounting  to  an  in- 
to the  jury  upon  a  theory  not  germane  struction  that  the  jury  most  believe 
to  the  pleadings.  Reed  v,  Gould.  93  the  facts  on  which  the  instruction  is 
Mich.  359.  founded.  Garesche  v.  Boyce,  8  Mo.  228. 

S.  Kreider  v.  Fanning,  74  111.  App.  AstoPlaintiiPslUght  toImmodintoPos- 

230;  Clement  V.  Boone,  5  III.  App.  109;  iofsion.  —  In   Lapp  v.  Pinorer.  27   III. 

lline  V,  Commercial  Bank,  119  Mich.  App.  169,  it  was  neld  that  an  instruc- 

448.  tlon  which  purported  to  cover  all  the 

Aroprioty  of  Dirooting  Vordiot.  —  As  in  elements  of    the  case  essential   to  a 

other  actions,  *'  before  a  verdict  can  be  recovery,  but  which  did   not  embody 

properly  directed  by  the  court  for  the  the  proposition  that  it  is  essential  to 

defendant,  all  the  testimony  in  favor  the  right  of  recovery  in  trover  that  the 

of  the  plaintiff  bearing  upon  the  issues  plaint;  ff  should  have  had  the  right  to  im. 

given  by  him  and  his  witnesses,  and  mediate  possession  of  the  goods  at  the 

all  making  a  case  for  him  given  on  the  time  of  the  conversion,  was  erroneous, 

part  of  the  defendant,  if  accepted  as  A«  to  Joint  Ownonhip  of  yinlntJilb.  — 

true,   must  fall  to  make  out  a  prima  In  Pelberg  v.  Gorham,  23  Cal.  349,  the 

fade  case,   after  the   most    favorable  complaint  alleged  that  the  defendant 

construction  that  can  be  possibly  given  took  and  carried  a^ay  "  certain  goods, 

to  such   testimony   for  the  plaintiff.'*  chattels,  and  effects  of  and  belonging 

Gibbons  v.  Farwell,  63  Mich.  344,  6  10  the  said  plaintiffs,"  and  it  was  held 

Am.  St.  Rep.  301,    See  also  Schmidt  v,  that,  as  there  was  no  direct  averment 

Garfield  Nat.   Bank,  64  Hun  (N.   Y,)  of     joint    ownership,    this    averment 

293,  a^r;;f/^i38N.  Y.  631.    See  further  would  be  sustained  by  proof  that  the 

article  Directing  Vkrdict,  vol.  6,  p.  plaintiffs  owned  the  property  as  part- 

667.  ners,   part  owners,  or  as  tenants  in 

Where  there  is  some  proof  of  conver-  common,  and  that  their  respective  in- 

slon  and  If  the  defendant  converted  the  terests  therein  were  unequal,  and  that, 

property  the  plaintiff  is  entitled  to  re-  therefore,  the  court  properly  refused  to 

cover  some  damages,  a  nonsuit  should  give  an  instruction  that  the  plaintiffs 

not  be  ordered.     Wheeler  v.  Pereles,  could  not  deny  that  they  were  the  joint 

40  Wis.  434.  owners  of  the  goods  in  controversy. 

8.  Bailey    v.    Godfrey,   54  111.   507,  Instmotion  t£at  PlaintifTi  FoMonion 

which   was  an  action    brought  by  a  If  Kot  in  Isino  nndor  Plea  of  Hot  Oniltj. 

mortgagee.     It  was  held  that  the  ques-  —  Where  the  defendant  pleads  simply 

tion    whether    or    not    the    mortgage  not  guilty,  it  is  proper  to  instruct  the 

had  been  properly  acknowledged  was  jury  that  the  plaintiff's  possession  of 

purely  a  question  of  law  and  that  it  the  property  Is  not  in  issue,  **  as  it  is 

should  not  have  been  submitted  to  ihe  admitted    by  the  plea  of  not  guilty, 

ury.     Following  Bullock  v,  Narrott,  49  which  only  denies  the  taking."    Stew- 

U.  69.  art  V,  Mills,  18  Fla.  57,  which  case  was 
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lAitrueUoni.  TROVER  AND  CONVERSION.  Sunftgas. 

3.  As  to  What  Constitutes  Conyersion.  —  The  court  should  cor- 
rectly instruct  the  jury  as  to  what  constitutes  conversion  and 
under  what  circumstances  the  action  of  trover  will  lie.  moulding 
its  instructions  in  this  respect  to  suit  the  particular  circumstances 
of  the  case.*  An  instruction  which  imposes  upon  the  plaintiff 
the  burden  of  proving  a  conversion  of  the  property  in  a  particu- 
lar mode  not  alleged  in  the  complaint  is  erroneous.' 

4.  As  to  Measure  of  Damages  —  In  Oenwat  —  The  court  should 
properly  instruct  the  jury  as  to  the  measure  of  damages.* 

decided  under  a  rule  of  court  as  lo  the  object  Co  the  instruction  given.     Bixel 

effect  of  such  plea.  v.  Bixel,  107  Ind.  534. 

1.  Zachary  v.  Pace.  9  Ark.  212.  47  Instnietion  as  to  Degree  of  ETldtiioe  Be- 
Am.  Dec.  744;  Tucker  v.  Housatonic  quired — Whore  Criminal  Act  Hm  Boon 
R.  Co.,  39  Conn.  447;  Johnson  v.  Committed. —  Wheie  there  is  evidence 
White,  13  Smed.  &  M.  (Miss.)  584;  tending  to  show  that  the  defendant  ob- 
Sparks  V,  Purdy,  ii  Mo.  219;  Wim-  tained  posFession  of  the  property  by  an 
berly  v.  Pitner,  66  Mo.  App.  633.  See  act  of  larceny,  but  the  only  issue  pre- 
also  Railhel  v.  Dezetter,  43  Mo.  145,  sented  by  the  pleadings  is  one  of  con- 
holding  that  the  wrongful  taking  and  version,  and  no  criminal  act  is  set  out 
conversion  are  inferences  of  law  from  in  the  pleadings,  it  is  not  proper  to  in- 
the  facts,  and  therefore  ihat  an  instruc-  struct  the  jury  that  it  is  incumbent  on 
tion  should  not  leave  to  the  jury  a  ques-  the  plaintiff  to  prove  beyond  a  reason- 
tion  whether  the  defendani  wrongfully  ahle  doubt  that  the  defendant  was 
took  the  property  and  converted  it.  guilty  of  stealing  the  property  before 

(^aeotionof  Fact  for  Jury.  —  In  Watt  v.  the  plaintiff  would  be  entitled  to  a  ver- 

Potler,  2  Mason  (U.  S.)  77,  Story.  J.,  diet,  but  the  jury  should  be  authorized 

instructed  the  jury  that  the  question  to  decide   upon  the  preponderance  of 

whether  there  has  been  a  conversion  is  the  evidence.     Sinclair  v.  Jackson,  47 

one  of  fact  to  be  judged  of  by  the  jury  Me.    io2,    74   Am.    Dec.   476,   citing    i 

under  all  the  circumstances.  Greenleaf  on  Evidence  537  and  Schmidt 

As  to  KeooBsity  for  Demand.  —  In   a  v.  New  York  Union  Mut.  F;  Ins.  Co., 

case  in  which  the  action  is  maintainable  i  Gray  (Mass.)  529. 

without  any  prior  demand,  an  instruc-  2.  Ireland  v.  Horseman,  65  Mo.  511. 

tion    that    before   the  plaintiff  can  re-  3.  Alabama,  —  Wright  v,  Spencer,  i 

cover  he  must  affirmatively  prove  that  Stew.  (Ala.)  576,  18  Am.  Dec.  76. 

he  made  a  demand  prior  to  the  com-  Colorado. — Omaha,   etc..    Smelting, 

mencement  of  the  action  is  erroneous,  etc.,  Co.  v.-  Tabor,  13  Colo.  41,  16  Am. 

Badger  r.  Batavia  Paper  Mfg.  Co.,  70  St.  Rep.  185;  Cramer  t^.  Marsh,  5  Colo. 

III.  302.  App.  302. 

Arauming  Defendant's  Possession  at  Time  Illinois,  —  St u  rges  v.  Ke i  th ,  57  111. 

of  Demand.  —  It  is  error  to  instruct  the  451. 

jury  that  a  demand  and  refusal  const!-  Missouri,  —  Baker  v,   Kansas  City, 

tute  proof  of  conversion,  it  not  appear-  etc.,  R.  Co.,  52  Mo.  App.  602. 

ing  that  the  property  sued  for  was  in  the  New    York,  —  Johnston    v.    Albany 

possession,  power,  or  control  of  I  he  de-  Dry  Goods  Co.,  la  N.  Y.  App.  Div.  608, 

fend  ant  at  the  lime  of  the  demand  and  Baker  v,  Wheeler,  8  Wend.  (N.  Y.)  505, 

refusal;    but   if  in  such  a  case  there  24  Am.  Dec.  66. 

be   conclusive    proof  of  a  conversion  Ohio,  —  Lake  Shore,  etc.,  R.  Co.  v. 

in  fact,  a    new  trial  ought   not  to  be  Hutchins,   37   Ohio  St.  282,  4  Am.  & 

granted.   Seagot^.  Pomeroy.46Ga.  227.  Eng.  R.  Cas.  219.     See  also  Baltimore. 

Failure  to  B^eqnest  Further  Instmetions  etc.,  R.  Co.  v.  O'Donnell,  49  Ohio  Si. 

—  Objeetions    Waived. —  Where   an  in-  489,  34  Am.  St.  Rep.  579. 

struction  does  not  fully  and  definitely  IVashington,  —  Fish  v.  Nethercutt,  14 

define  to  the  jury  the  meaning  of  the  Wash.  582. 

term   "conversion,**   a  party   who   is  Wisconsin, — Gauche  v.  Milbrath,  94 

dissatisfied  with  the  instruction  should  Wis.  674. 

ask  for  fuller  instructions,  otherwise  United  States,  —  Downing  v.  Outer- 
he  will  not  be  permitted  on  appeal  to  bridge,  (C.  C.  A.)  79  Fed.  Rep.  931; 

21  Encyc.  PI.  &  Pr.  —  71  1121  Volume  XXI. 


Vtrdirt  TROVER  AND  CONVERSION.       and  Fi>dlagi, 

£xtmpUnr  Damftgot.  —  It  has  been  held  that  in  an  action  of  trover 
it  is  in  the  discretion  of  the  jury  to  allow  exemplary  damages,  and 
therefore  that  an  instruction  which  invades  the  province  of  the 
jury  by  directing  it  to  award  such  damages  if  the  conversion 
was  malicious  is  erroneous.^ 

XVn.  Vebdict  avd  Fivdihob  —  1.  In  OeneraL  —  A  general 
verdict  of  guilty  comprehends  all  the  issues  and  amounts  to  a 
finding  that  the  plaintiff  had  such  property  in  the  goods  as 
entitled  him  to  maintain  the  action  and  also  to  a  finding  of  the 
wrongful  conversion  by  the  defendant.* 

* 

Fisher  v.  Brown,  70  Fed.  Rep.  570,  37  full  amount  due  upon  it  according  to 

U   S.  App.  407.  its  tenor  and  effect.     Turner  v,  Retter, 

As  to  what  damages  are  recoverable  58  III.  264. 

in   an   action  of  trover,  see  Am.  and  Awumption  as  to  Value  of  Goods.  —  An 

Eng.    Encyc.    of    Law  (ad   ed.),    title  instruction  which   assumes  that  there 

Trover  and  Conversion.  was  a  difference  between  the  value  of 

Amarioan  and  English  Praetloat  Ck>ii-  the  goods  at  the  time  they  were  con- 

traatad.  —  In  Thompson  v,  Schaetzel,  6  veried  and  the  time  they  were  returned 

Djk.  284,  Tripp»  C.   J.,   said:    "  The  is  erroneous.     Whether  there  was  such 

English   rule   seems   to  have  been  to  a  difference  is  a  question  of  fact  to  be 

leave   the   measure  of  damage  to  the  determined  by  the  jury  from  the  evi- 

discretion  of  the  jury,  except  in  case  of  dence,  and  the  court  is  not  authorized 

stoclcs,  in  which  the  time  of  the  trial  to  presume  its  existence.     Barrelett  v. 

was   fixed   as   the  date  of   value.     In  Bellgard,  71  111.  aSo. 

America,  however,  the  universal  rule  £&ct  of  Admiaoioii  of  Yaluo  in    An- 

sesms  to  have  been  for  the  courts  to  awer. —  In   Zimmerman    v.    Lamb.    7 

establish  the  measure  of  damages  as  a  Minn.  421,  it  was  held  that  it  was  im- 

question  of  law."  material  to  inquire  whether  the  court 

Instraotion  that  Bala  of  Damagea  la  properly  instructed  the  jury  as  to  the 
Question  of  Law.  —  In  Baker  v.  Wheeler,  measure  of  damages,  because  the  value 
8  Wend.  (N.  Y.)  505,  24  Am.  Dec.  66,  it  of  the  propertv  was  admitted  by  the 
was  held  that  the  court  properly  in-  answer  and  the  amount  of  the  verdict 
formed  the  jury  that  the  rule  of  dam-  was  only  such  value  with  interest  from 
ages  is  a  question  of  law,  it  being  the  the  lime  of  the  taking, 
province  of  the  jury  to  ascertain  the  1.  Carson  v.  Smith,  133  Mo.  606. 
quantum  of  damagea  according  to  the  And  see  generally,  as  to  the  right  to  re- 
rules  of  law.  cover  exemplary  damages.   Am.   and 

In  Action  by  One  Having  Speoial  Prop-  Eng.   Encyc.    of    Law  (2d    ed.),   title 

arty.  —  In  an  action  by  a  party  having  Tro^'er  and  Conversion. 

the  special  property  against  the  joint  8.  Per  McAllister,  J.,  in  Nelson  v. 

owner  or  one  claiming  under  him  he  is  Bowen,    15    111.    App.    477;    Sharp    r. 

entitled  to  recover  only  the  value  of  Whipple,  i  Bosw.  (N.  Y.)  557.    See  also 

his  special  interest,  and  therefore  it  is  article  Verdict. 

error  to  direct  the  jury  to  find  for  the  Diapoaal  of  AU  laanaa.  —  The  verdict 

plaintiff  the  value  of  the  property  con-  must  dispose  of  all  of  the  issues  in  the 

verted.      Spoor  v,   Holland,   8  Wend.  case.     Hews  v.  Wall,  27  111.  App.  445. 

(N.  Y.)  44.5,  24  Am.  Dec.  37.  Snfllolent    Verdict.  —  In    Heddy    v. 

In  Aotlon  to  Baoover  Koto  — Where  Fullen,  i  Blackf.  (Ind.)  51,  it  was  held 
Maker  Is  Insolvent.  —  In  trover  for  the  that  the  following  verdict  was  suffi- 
alleged  conversion  of  a  note,  where  cient:  '*Weof  the  jury  find  for  the  plain- 
there  is  evidence  tending  to  show  the  tiff  $80  in  damages."  See  also  Rem- 
insolvency  of  the  maker,  an  instruction  baugh  v,  Phipps,  75  Mo.  422,  in  which 
that  the  measure  of  damages  is  the  case  the  jury  returned  the  following 
sum  specified  in  the  note  with  interest  verdict:**  Weof  the  jury  find  a /•»<((  At^ir/ 
is  erroneous,  and  the  jury  should  be  for  plaintiff  for  the  sum  of  990.*'  It 
told  that  the  measure  of  damages  is  was  held  that  this,  though  infonnal, 
the  value  of  the  note  at  the  time  of  its  was  sufficient  In  substance, 
conversion  with  interest,  instead  of  the  Inanffidant    Vardlet.  —  In    Zeitlio    9. 
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ViTdict                TROVER  AND  CONVERSION.       and  nndingf, 

Keoeasity  to  Find  Talae  or  Assms  Damages.  —  A  general  verdict  for  the 
plaintiff  which  does  not  fix  the  value  of  the  property  converted 

or  assess  the  plaintiff's  damages  is  insufficient.*     However,  it  is 

Arkaway,  (Supm.  Ct.  App.  T.)  35  Misc.  of  fraud,  and  that  therefore  there 
(N.  Y.)  186,  the  jury  returned  the  fol-  could  not  be  any  recovery  upon  the 
lowing  verdict:  *' In  favor  of  the  plain-  count  in  case.  But  it  was  held  that 
tiff,  that  he  was  entitled  to  the  recovery  a  judgment  of  reversal  was  erroneous 
of  the  possession  of  the  property  because  the  Appellate  Court  did  not  find 
claimed  in  the  action,  being  155  io-i2  that  the  count  in  trover  was  not  sup- 
dozen  collars  and  77  ii-ia  dozen  cuffs,  ported  by  the  evidence.  Accordingly, 
or  their  value;  the  jury  found  the  a  judgment  of  reversal  rendered  by 
value  of  the  property  to  be  $446.77,  and  the  Appellate  Court  was  reversed  by  the 
that  defendants  were  entitled  to  be  paid  Supreme  Court. 

the  sum  of  $76.30  upon  the  delivery  of  1.  Ferrier  v.    Manning,   (Supm.  Ct. 

the  goods."     It  was  held  that  this  ver-  App.  T.)  35  Misc.  (N.  Y.)  531.     See  also 

diet  did  not  determine  the  issues  pre-  Hogue  v.   Fanning,  73  Cal.  54,  which, 

senied,  and  that  an  appropriate  judg-  however,  was  an   action  of  claim   and 

ment  could  not  be  entered  theieon.  delivery. 

Inunaterial  Finding  Bagardtd  as  Snr-  Failure  to  Assets  Value  of  Several  Items 
plosage.  ^A  verdict  which  finds  gen-  — Action  Against  Tenant  in  Common. — 
erally  for  the  plaintiff  and  assesses  the  Where  an  action  is  brought  as  for  con- 
amount  of  his  recovery  is  sufficient  version  to  recover  a  certain  per  cent,  of 
without  any  special  findings  as  to  own-  the  value  of  property,  and  the  prop- 
ership  and  right  of  possession.  Baum  erty  consists  of  several  articles,  the 
Iron  Co.  V.  Union  Sav.  Bank,  50  Neb.  jury  need  not  find  the  values  of  the 
387,  in  which  case  the  court  said:  several  articles.  Kean  z/.  Zundelowiiz. 
*'  Such  is  the  effect  of  the  verdict  in  9  Tex.  Civ.  App.  350.  in  which  case 
this  case,  when  the  immaterial  finding  it  was  declared  ihat  even  though  in 
as  to  the  right  of  possession  is  elimi-  Texas,  in  certain  cases,  it  is  proper  fb 
nated  and  disregarded  as  surplusage,  assess  the  value  of  the  several  items  of 
If  such  finding  had  been  omitted,  the  property  so  that  the  judgment  may  be 
verdict  would  nevertheless  have  been  satisfied  by  the  return  of  the  property, 
responsive  to  the  issues  to  be  tried;  and  such  course  is  not  proper  when  the 
a  verdict  will  not  be  rejected  because  property  is  not  susceptible  of  division, 
informal  or  containing  immaterial  find-  Yordiot  for  Amount  Greater  than  Value 
ings."  Citing  Philleo  v.  McDonald,  37  of  Property.  —  The  jury  cannot  find  for 
Neb.  143;  State  v.  Beall,  4d  Neb.  817;  the  plaintiff  an  amount  exceeding  thit 
and  Degering  v.  Flick,  14  Neb.  448.  alleged  in  the  ad  damnum  clause  in  the 

Informalities  in  Yordiot.  —  Although  a  conclusion  of  the  declaration,  but  ihey 

verdict  is  somewhat  informal,  it  will  be  may  find  a  sum  equal  to  or  less  than 

upheld  where  it  is  apparent  that  it  was  that  amount,  and  it  is  immaterial  that 

the  intention  of  the  jury  to  find  for  the  the  verdict  is  for  a  sum  greater  than  the 

plaintiff  the  value  of  the  property  sued  value   of    the    property   as   alleged   in 

for,  and  that  it  might  be  discharged  by  the  declaration,  if  the  damages  found 

the  return  of  the  property,  though  that  are  not  so  large  as  are  alleged  in  the 

was  not  expressed.     Home  v,  Guiser  ad  damnum  oX^Vi^t,  Terrell  v.  McKinny, 

Mfg.  Co.,  74  Ga.  790.  36  Ga.  447. 

Joinder  of  Connts  in  Case  and  Trover  —  Failure  to  State  Aggregate  Amount  to 

General  Yordiot  Not  Bastalnod  as  to  Caso.  Whloh  Plaintiff  Is  Entitled.  ~  Where  the 

—  In  Hayes  v.  Massachusetts  Mut.  L.  verdict  dops  not   specifically  state  ihe 

Ins.  Co.,  135  UK  636,  the  plaintiff  joined  aggregate  amount  to  which   the  jury 

counts  in  case  and  trover,  and  the  ver-  deems  the  plaintiff  entitled,  but  merely 

diet  was  general.     The  gravamen  of  finds  the  value  of  the  property  to  be 

the   cause  of  action   in  case  was  the  $715  and  assesses  the  amount  of  the 

alleged   fraudulent  representations  of  damages  at  $1,  although  it  is  somewhat 

the   defendant    whereby   he    obtained  irregular,  it  is  nevertheless  not  fatally 

the  property  from  the  plaintiff,  and  on  defective,  because  the  total  amount  to 

appeal    to  the    Appellate    Court  such  which  the  plaintiff  is  entitled  is  easily 

court  made  a  special  finding  that  the  ascertainable   by  adding  together  the 

evideace  did  not  support  the   charge  value  and  damages.     Baum  Iron  Co. 
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▼«diet  TROVER  AND  CONVERSION.        and  Findlaffl. 

held  that  it  Is  sufficient  to  find  that  the  property  was  of  a  stated 
value  and  that  such  finding  is  to  be  regarded  as  equivalent  to  an 
assessment  of  damages  in  that  sum.* 

2.  Statutes  Permitting  Alteroatiye  Verdict.  —  In  some  states  in 
actions  in  the  nature  of  trover  the  plaintiff  is  permitted  by  stat- 
ute  to  say  upon  the  trial  whether  he  will  accept  an  alternative 
verdict  for  the  property  or  its  value,  or  whether  he  will  demand 
a  verdict  for  the  damages  alone  or  for  the  property  alone  and  its 
hire,  if  any.* 

3.  AgalnBt   Some    or    All    Defendants.  —  Where  there  is  more 

V,  Union  Sav.  Bank,  50  Neb.  387.     See        Option  of  Defendant  to  Pay  Valne.  —  In 

also  Pridgin  v.  Strickland,  8  Tex.  427.  Georgia^  where  the  plaintiff  elects  00 

58  Am.  Dec.  124.  the  trial  to  take  an  alternative  verdict 

1.  Baum  Iron  Co.  v.  Union  Sav.  for  the  value  of  the  property  or  for  the 
Bank,  50  Neb.  387,  in  which  case  the  property  itself,  the  defendant  has  an 
court  distinguished  Black  v.  Winter-  option  to  pay  for  the  property  or  return 
stein,  6  Neb.  224,  which  was  an  action  it.  and  a  verdict  for  the  property  only 
of  replevin.  See  also  McCray  v.  Burr,  is  contrary  to  law.  Bradley  v.  Barkett, 
125  Cal.  636.  82  Ga.  255.     See  also  Tuller  v.  Carter, 

Indigent  for  Defendant  Without  Find-  59  Ga.   395,   holding  that   where   the 

ing  as  to  Value  and  Damages.  —  A  judg-  plaintiff  exercises  his  right  of  election 

ment  for  the  defendant  is  not  erroneous  the  defendant  has  the  right  to  rely  upon 

for  want  of  an  express  finding  on  the  such  a  verdict  being  rendered  as  may 

issue  of  value  and  damages  where  the  be   discharged   oy   the   return   of    the 

effect  of  the  findings  made  is  that  there  property,  and  that  an  instruction  lim- 

was  no  damage,  and  consequently  the  iting   the   finding  of  the  jury   to  the 

valueof  the  goods  is  of  no  consequence,  value  of  the  property,  with  interest,  is 

Diefendorff  r.  Hopkins.  95  Cal.  343,  in  erroneous. 

which  case  it  was  said:  "It  is  con-  Bight  of  Eleetion  Hot  Lost  by  Suing  Out 
tended  *  *  *  that  an  omission  to  Bail  Process  —  Oeorg^  Statute.  —  in  an 
find  upon  all  the  issues  in  the  case  is  aciion  to  recover  personal  property,  the 
prejudicial  error,  because  it  deprives  plaintiff's  right,  under  the  code,  to  elect 
him  [ihe  appellant]  of  the  advantages  upon  the  trial  whether  he  will  accept 
which  it  was  the  purpose  of  the  statute  an  alternative  verdict  for  the  property 
(Code  Civ.  Proc,  §§632,  633),  to  secure,  or  its  value,  or  a  verdict  for  the  dam- 
viz.,  a  final  adjudication  upon  each  ages  alone,  with  hire,  is  not  lost  by 
separate  issue,  to  serve  as  a  basis  for  suing  out  a  bail  process,  pending  the 
a  final  judgment  by  this  court  on  the  action,  and  causing  the  property  to  be 
appeal.  But  we  do  not  see  how  this  seized,  though  the  defendant  may  not 
court  could  ever  In  any  case  render  a  have  replevied  nor  otherwise  regained 
final  judgment  for  the  appellant,  how-  possession  from  the  officer.  Hudson 
ever  full  and  specific  the  findings  v.  Goff,  77  Ga.  281. 
might  be,  if  a  finding  on  one  or  more  Yerdiot  for  Beeovery  of  Property  but 
of  the  issues  compelled  a  judgment  Without  Hire.  —  In  Kaplan  v.  Glover, 
for  the  respondent  regardless  of  the  108  Ga.  301,  which  was  an  action  of 
others."  trover  for  the  recovery  of  a  horse,  the 

2.  See  the  statutes  of  the  various  plaintiff  elected  to  take  the  property 
states,  and  particularly  Code  Ga.  1895,  and  its  hire  instead  of  the  highest 
§  5335-  See  also  the  following  cases:  proved  value,  and  the  jury  returned 
Malsby  v.  Young,  104  Ga.  205,  holding  the  following  verdict:  **  We,  the  jury, 
that  ordinarily  it  is  error  for  the  court  decide  in  favor  of  plaintiff,  and  rec* 
to  fail  to  instruct  the  jury  to  return  a  ommend  the  feed  of  horse  sufficient 
verdict  in  accordance  with  the  plain*  hire  for  same,  and  therefore  plaintiff 
tiff's  election;  Holmes  v.  Langston.  no  recover  nothing  for  hire.*'  It  was  held 
Ga.  861;  Kaplan  v.  Glover,  108  Ga.  that  under  a  statute  providing  that 
301:  Wilson  Coal,  etc.,  Co.  v.  Hall,  verdicts  **are  to  have  a  reasonable  in* 
etc..  Woodworking  Mach.  Co.,  97  Ga.  tendment,  and  are  not  to  be  avoided 
330:  Ezzard  z/.  Frick,  76  Ga.  512;  Woods  unless  from  necessity,"  such  verdict 
V*  McCall,  67  Ga.  506.  should   be   sustained   as   findings  that 
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than  one  defendant  in  an  action  of  trover,  one  or  more  defendants 
may  be  acquitted  and  a  verdict  and  judgment  taken  against  the 
others,  the  verdict  and  judgment  being  shaped  so  as  to  hold 
liable  those  only  who  are  shown  by  the  evidence  to  have  been 
guilty  of  conversion.^ 

4.  For  What  Amount  —  a.  Value  of  Part  of  Property 
DECLARED  For.  —  It  would  seem  that  where  trover  is  brought 
for  several  distinct  chattels  the  jury  may  find  a  verdict  in  favor 

of  the  plaintiff  as  to  a  part  of  the  property  and  in  favor  of  the 

the  plaintiff  should  recover  his  horse,  plaintiff    must    either    prove    a    joint 

without  hire,  because  the  feed  of  the  conversion  or  amend  so  as  to  declare 

animal  was  sufficient  hire.  against  one  of  the  defendants  only,  or 

In  Sonth  Carolina,  in  an  early  case,  it  submit  to  a  nonsuit.     Cooper  r.  Blair, 

was  held  that  the  jury  could  find  an.  14  Oregon  255. 

alternative  verdict  in  favor  of  the  plain-  Judgment  Against  Bail  —  Af&dayit  of 
tiff  for  the  real  value  of  the  property  or  IllegaJity.  —  Treating  of  "  bail  trover," 
the  return  of  the  property,  but  that  the  Code  Ga.,  g  34T9.  declares  that  "  such 
jury  could  not  assess  punitive  damages  security  shall  be  bound  for  the  payment 
in  order  to  compel  the  defendant  to  re-  of  the  eventual  condemnation  money, 
turn  the  property.  M'Dowell  v.  Mur-  for  which  judgment  may  be  signed 
dock,  I  Nott  &  M.  (S.  Car.)  237,  9  Am.  up  against  the  defendant  and  said  se- 
Dec.  684.  curlty,  and  execution  had  thereon  with- 
in Tezac,  in  which  state  the  common-  out  further  proceeding."  The  bail  or 
law  action  of  tiover  is  not  known,  in  security  takes  the  fortunes  of  his  princi- 
an  action  that  partakes  of  the  nature  pal,  and  is  bound  equally  with  him  by 
of  trover  and  also  of  detinue,  where  the  judgment  in  the  main  action.  No 
the  jury  finds  for  the  plaintiff  the  prop-  suit  on  the  bond  is  necessary.  The 
erty  sued  for,  fixing  an  alternate  value  bail  can  no  more  go  behind  the  judg- 
on  the  same  and  damages  equal  to  the  ment,  or  attack  it,  by  affidavit  of  ille- 
actual  injuries  sustained,  the  judgment  gality,  after  it  is  duly  entered  up 
is  that  the  defendant  shall  deliver  up  against  both,  than  can  the  principal, 
the  property  and  pay  the  damages  as-  Jackson  v.  Guilmartin,  61  Ga.  544. 
sessed  for  its  detention,  and  on  failure  Aoqnittal  of  One  and  Conviction  of 
to  deliver  the  property  the  plaintiff  Another  —  Where  Defendants  Join  in  Jos- 
shall  have  judgment  and  execution  for  tifioation.  —  Although  ordinarily  where 
the  value  found  by  the  jury  and  the  the  plaintiff  sues  several  defendants 
damages  assessed  for  the  detention  of  jointly,  if  the  evidence  does  not  make 
the  property.  Pridgin  v,  Strickland,  8  out  a  conversion  by  both  there  may  be 
Tex.  427,  58  Am.  Dec.  124.  a  verdict  in  favor  of  the  plaintiff  against 

1.  Arkansas.  —  Ray  v.  Light,  34  Ark.  one  of  the  defendants  only  and  in  favor 

431,   in    which   case   the  court  citfd  2  of  the  other  defendant,  this  rule  does 

Stark.  Ev.,  pt.  2,  p.  1164.  not  apply  where  the  defendants  join  in 

Illinois.  —  Davis  v.  Taylor,  41  111.  405.  a  plea  of  justification.     Bates  v.  Conk- 

Maine.  —  Head  v.  Goodwin,  37  Me.  ling,   10  Wend.  (N.  Y.)  389,  in   which 

181.  case  the  court  cited  Higby  v.  Williams, 

New  Hampshire.  —  Barron  v.  Davis,  16  Johns.  (N.  Y.)  217.     See  also  ante^ 

4  N.  H.  338.  article  Trespass,  p.  780. 

New  York.  —  Lock  wood  v.  Bull,  I  EfEBOt  of  Judgment  Against  Some  De- 
Cow.  (N.  Y.)  322.  fondants    Only.  —  Where   the   action   is 

Oregon,  —  Dahms   v.    Sears,  13  Ore-  brought    against    several    defendants 

gon  47.  who  are  alleged  to  have  jointly  con- 

England.  —  Nicoll  v.  Glennie,  i  M.  verted  the  property,  a  judgment  may 

&    S.    588,    per    Lord    Ellen  borough;  be  against  a  portion  of  the  defendants. 

Govett  V.  Radnidge,  3  East  62.  Davis  v.  Taylor,  41  111.  405,  in  which 

Neceesity  fbr  Pl^ntiff  to  Amend.  — In  case  the  court  said:  **  Taking  a  judg- 

Oregon  it  has  been  declared  that  in  a  ment  against  a  portion  of  the  defend- 

joint  action  against  several  defendants  ants  amounts  to  a  dismissal  of  the  case 

one  or  mote  may  not  be  found  guilty  as  to  the  residue,  and   in   actions  ex 

and    the    others    acquitted,    but    the  delicto  this  may  be  done.     If  the  mode 
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defendant  as  to  the  residue,  where  the  evidence  warrants  such  a 
verdict.* 

b.  Amount    Dependent    upon  Plaintiff's  Interest  in 

Property  — JoUt  Itnuit  or  Ttnftnt  in  CoDuiioii.  —  It  would  seem  that 
in  trover  by  one  joint  tenant  or  one  tenant  in  common,  whether 
the  cause  of  action  be  against  the  other  owner  of  the  property 
or  a  stranger,  the  verdict  should  not  be  for  the  value  of  the 
property,  but  only  for  the  value  of  the  plaintiff's  interest  in  the 
pro|>erty.* 

la  Aotion  by  PUintiif  Having  Bpeeial  Property.  —  It  would  seem  that  in 
da  action  by  one  having  a  special  property  in  the  goods,  if  the 
action  be  against  a  stranger  the  verdict  should  be  for  the  whole 
value  of  the  property,  but  that  if  the  action  be  against  the  general 
owner  the  latter  is  entitled  to  a  deduction  of  the  value  of  his 
interest.* 

c.  Remittitur. — It  has  been  frequently  held  that  where  a 
verdict  is  returned  for  an  excessive  amount  and  the  court  has 
before  it  data  upon  which  a  correction  can  be  based,  a  remittitur 

of  doing  it  is  irregular,  it  is  an  irregu-  the  vetdict  should  be  not  for  the  foil 

larity    which    works    no  prejudice   (o  value  of  the  property,  but  only  for  ibe 

(hoic    defendants    against   whom   the  value  of  his  interest  therein,  leaving 

judgment     is    taken.*'       Disapproving  the  remainderman  to  look  after  his  own 

Barbour  v.   While,  37  111.   164   which  interest. 

was  an   action   of    replevin,   and  dis-  Aotion  by  Mortgagoo  Against  Pnrehaaor 

tinguishing  Dow  v.  Rattle,  12  111.  373«  from  Mortgagor.  —  In  Bailey  v.  Godfrey, 

which  was  an  action  of  assumpsit.  54  111.  507,   which  was  an  action  hy  a 

1.  Stennett  v.  Bradley,  70  Wis.  278,  mortgagee   against  a   purchaser  from 

in  which  case,  however,  this  rule  was  the   mortgagor,    it   was   held  that  the 

not  applied  because  of  astipulation  be-  plaintiff  was  not  entitled  to  a  verdict 

tween  the  parties.  for  a  sum  beyond  the  amount  of  the 

Amount  of  Jndgmont  in  Action  for  Koto  mortgage  indebtedness, 

and  Mortgago.  —  In   trover   for  a  note  8.  Broadwell  v.  Paradice,  81  III.  474: 

and  mortgage  *'  the  plaintiff,  if  entitled  Benjamin  v,  Stremple,  13  III.  466.     See 

to  recover  at  all,  is  entitled  to  a  verdict  also  the   following  cases:    Strong    r. 

for  the  full  amount  due  upon  the  note  Strong,  6  Ala.  345 ;  White  v,  Webb.  15 

and  mortgage  at  the  time  of  the  con-  Conn.  302;  Ltnville  tr.  Black,  5  Dana 

version."     Keaggy  v.  Hite,  12  111.  99,  (Ky.)  176;  Chamberlin  1/.  Shaw,  18  Pick, 

in  which  case  the  court  rtV^df  Cortelyou  (Mass.)  276;  Ingersollv.  Van  Bokkelin, 

f.  Lansing,  2  Cai.  Cas.  (N.  Y.)  200.  7  Cow.  (N.  Y.)  670;  Spoor  v.  Holland, 

8.  Perminter  v.  Kelly,  18  Ala.  716,  54  8  Wend.  (M.  Y.)445;  Russell  v.  Butter- 
Am.  Dec.  177,  which  was  an  action  by  field,  21  Wend.  (N.  Y.)  300,  in  which 
one  joint  tenant  against  another  joint  case  the  court  died  Heydon  v.  Smith, 
tenant;  Russell  v.  Kearney,  27  Ga.  96.  13  Coke  69.  and  LyIe  v.  Barker,  5  Binn. 
See  also  Addison  ^.  Overend,  6  T.  R.  (Pa.)  457. 

766,  in  which  case  the  coun  cited  Dock-  Conditional  8alo  —Aotion by  BoUor  Who 

wray    v.   Dicksnson,   Skin.    640.    and  HasBeooivedPartPnymont.— In  6'r<»r;fiVi 

Blackburn  V.Graves,  I  Mod.  102;  Sedg-  it  has  been  held  that  in  trover  by  a 

worth  t/.  Overend,  7  T.  R.  275;  Bloxam  seller   who  has   reserved   the   title  in 

V.   Hubbard,   5   East  407;  Johnson  v.  himself  until  full  payment  has  been 

Stear,  15  C.  B.  N.  S.  330,   109  E.  C.  L.  made,  if  the  plaintiff  elects  to  take  a 

330.  money   verdict,  the  verdict  should  be 

Action  by  Lifo  Tonant.  —  In  Bigelow  for  the  unpaid  balance  of  the  purchase 

V,  Young.  30  Ga.  121,  it  was  held  that  money  with  interest  thereon.     Ross  v. 

where  the  action  is  brought  by  one  who  McDuffie,  91  Ga  120.  citing  Bradley  v. 

has  only  a  life  estate  in  the  property  Burkett,  82  Ga.  255. 
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may  be  ordered  instead  of  awarding  a  new  trial;  ^  but  when  it 
is  impossible  to  determine  what  the  jury  acted  upon  or  how  the 
verdict  was  made  up,  so  that  the  court  has  not  the  means  of  cor- 
recting the  error  and  arriving  at  the  amount  which  the  plaintiff 
should  have  been  given,  a  remittitur  will  not  be  ordered.* 

6.  Special  Verdict  and  Finding!  —  Oensral  B^qniiittt  of  Sptcial  Ytrdiot. 
—  To  enable  the  plaintiff  to  recover  it  is  essential  that  the  special 
verdict  when  reasonably  and  fairly  construed  should  set  forth  all 
the  facts  requisite  to  sustain  his  cause  of  action,  and  any  such 
essential  fact  not  specifically  found  nor  necessarily  included 
therein  will  be  deemed  determined  against  him.' 

1.  BrasweH  v,  McDaniel,  74  Ga.  320;  8.  Nelson  v.  Bowen,  15  111.  App.  477; 

Tripp  V.  Grouner,  60  111.  474;  Hodge  Austin  v.  McMains,  14  Ind.  App.  514. 

V.  Eastern  R.  Co.,  70  Minn.  193;  Sher-  Cony«nion  —  Qntstion  for  Conrt.  —  In 

man  v.  Commercial  Printing  Co.,  dg  Indiana^  where  the  jury  is  directed  to 

Mo.  App.  31;  Heine  v,  Beine,  34  Mo.  return  a  special  verdict,  the  jury  should 

App.  675.    See  also  article  Remittitur,  find  the  facts  and  leav«  It  for  the  court 

vol.  18.  p.  133.  to  show  whether  or  not,  as  a  matter  of 

Bamittitor  —  Tordiot  Finding  Talna  of  law,  there  was  a  wrongful  conversion 
Xaoh  Article  Separately.  —  In  McCormick  of  the  property*  Louisville,  etc.,  R. 
Harvesting  Mach.  Co.  v.  Wesson,  (Tex.  Co.  v.  Balch,  10$  Ind.  93,  in  which  case 
Civ.  App.  1897)  41  S.  W.  Rep.  725,  an  it  was  said:  *'  The  question  of  a  wrong- 
action  for  conversion  of  property  con-  ful  conversion  of  property,  like  the 
sisiing  of  a  number  of  articles,  each  question  of  negligence,  is  generally  a 
valued  separately  in  the  verdict,  it  was  mixed  question  of  law  and  fact.  The 
said  b^  the  court:  *'  Where  the  verdict,  facts  must  be  found  by  the  jury,  when 
like  this  one,  consists  of  a  number  of  the  trial  is  by  jury,  and  the  law  is  for 
items,  each  valued  separately,  and  the  the  court.  When  a  general  verdict  is 
valuation  of  any  one  of  them  is  excess-  to  be  returned,  the  jury  take  the  facts 
ive,  and  it  is  evident  to  the  judge  that  from  the  witnesses,  and  the  law  from 
the  excess  is  due  to  a  miscalculation  of  the  court  in  the  way  of  instructions, 
interest,  be  may  make  the  calculation  When  a  special  verdict  is  to  be  re* 
correct,  and  if  the  amount  of  excess  turned,  the  jury  find  the  facts,  and  the 
is  remitted,  refuse  a  new  trial.  And  conrt,  in  pronouncing  judgment,  ap- 
also,  if  the  value  of  one  of  the  items  as  plies  the  law  to  the  facts  and  decides 
found  is  excessive,  and  it  is  evidently  whether  or  not  the  facts  found  consti- 
a  mistake  of  the  jury,  and  not  caused  tute  a  wrongful  conversion.*' 
hy  prejudice  or  other  improper  motive.  Conversion  —  Snffldoney  of  Vlnding  of 
and  the  facts  proven  are  uncontradicted  "Detention.'*  —  A  verdict  which  finds 
as  to  the  value  of  the  item,  then  the  merely  a  "  detention  '*  of  tlie  goods 
court  may  refuse  a  new  trial  if  the  ex*  without  finding  a  wrongful  conversion 
ce^^s  on  that  item  is  remitted.*'  by  the  defendant  is  fatally  defective. 

%,  Benjamin  v.  Stremple,  13  111.  466;  Nelson  v.  Bowen,  15  111.  App.  477,  cit- 

Nickey  v.  Zonker,  22  Ind.  App.  3ii.  ing  Swain  v.  Roys,  4  Wis.  150. 

Erronoont  Assosimoat  of  Damagoo  Wbloh  InsniBoieney  of  Hero  Yinding  of  Demand 

Cannot  Bo  Severed.  —  In  Miller  ».  Plumb,  and  Befasal.  —  If  on  special  verdict  the 

6  Co\v.  (N.  Y.)  665,    16  Am.  Dec.  456,  jury  finds  only  demand   and   refusal, 

which  was  trover  for  certain  materials  without  expressly  finding  the  conver- 

appertaining  to  a  building,    the  jury  sion,  the  court  can  give  no  judgment 

improperly  assessed  damages  for  some  upon  it.     Oxford   University  Case,  10 

property  which  constituted  fixtures  and  Coke  56:  Wilbraham  v.  Snow,  2  Saund. 

which    were    not     personal    property.  47^.     Cited  with  approval   in   Bigelow 

Said  the  court:  "  The  plaintiff  was  en<  Co.  v.  Heintze,  53  N.  ).  L.  69. 

titled  to  recover  for  some  articles  not  Disoretion  of  Court  to  Sabmit  Bpeoial  Is- 

annexed  to  the  freehold;  but  as  dam-  tnes. —  In  7>jraj  it  is  discretionary  with 

ages   were   recovered   for   the    whole,  the  trial  court  to  submit  a  case  upon 

which  cannot  now  be  severed,  the  judg-  special   issues    or   not,   and   unless  it 

ment    in   the  court  below  must  be  re-  clearly  appears  that  Ihe  court  has  tt^ 

versed,  and  a  v^mV/ <// if<?f/0  awarded."  fused    such    discretion    the    appellate 
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Geatral  SaqnidtM  of  Findingi  of  Ck>iirt.  —  The  findings  of  the  court 
must  be  within  the  issues  made  by  the  pleadings/  and  every  fact 
necessary  to  the  plaintiff's  recovery  must  be  found  and  stated  in 
the  special  findings  of  the  court  or  the  judgment  must  be  for 
the  defendant.* 

Tindingi  of  Soforeao  must  be  in  compliance  with  the  ordinary  rules 
which  govern  the  procedure  on  a  reference.'  Thus  requests  for 
immaterial  findings  may  be  ignored,*  and  such  findings  as  the 
referee  makes  must  be  supported  by  the  evidence.* 

XVIIL  JiTSOMEKT  —  Appropriate  Form  of  Jndgment  in  Trover.  —  In  an 
action  of  trover  a  judgment  for  the  plaintiff  must  be  for  the 
recovery  of  damages,  and  not  in  the  alternative  for  the  recovery 
of  the  property  or  its  value.* 

court  will  not  revise  its  action.  Wor-  sumption,  in  the  absence  of  any  finding 
shan:  v.  Vignal,  14  Tex.  Civ.  App.  324.  to  the  contrary,  that  the  ownership  con- 
See  also  article  Special  Interroga-  tinued  up  to  the  time  of  the  conversion. 
TORIES,  vol.  20,  p.  307  et  seq.  See  also  McCray  r.  Burr,  125  Cal.  636. 

Finding  of  ConyenioB  Only  —  Failure  Where  Plaintft  Has  Election  to  8ao  in 
to  Find  Title  of  Plaintiff. —  A  verdict  Tort  or  in  Assumpsit  —  Intendment  in 
which  finds  that  the  defendant  deuined  Favor  of  Court's  Finding.  —  Where  the 
the  goods  and  assesses  the  plaintiff's  plaintiff  has  the  right  to  elect  to  sue  in 
damages  without  finding  that  the  plain*  assumpsit  or  in  trover,  and  he  elects 
tiff  had  such  absolute  or  special  prop-  to  bring  an  action  of  trover,  he  is  en- 
erty  in  the  goods  as  authorized  him  to  titled  after  judgment  to  have  the  find- 
maintain  the  action  is  fatally  defective,  ings  of  the  court  construed  to  support 
Nelson  v,  Bowen,  15  111.  App.  477.  the  judgment  if  it  can  be  done  without 

Finding  as  to  Ownership  of  Land  from  violating  well-established  rules  of  law. 

Which  Logs  Were  Taken  —  In  1  rover  for  Unless,  therefore,  the  findings  show  an 

logs   cut   from   the    plaintiff's   land  a  express  contract  of  sale,  or  facts  from 

special  verdict  which  fails  to  find  that  which  the  law  will  necessarily  imply  a 

the  plaintiff  was  the  owner  of  the  land  sale  or  attempted  sale,  th:  judgment 

from  which  the  logs  were  taken  is  in-  will   be  sustained,  as  every  inference 

sufficient  to  support  a  judgment  for  the  and  intendment  is  in  favor  of  the  court's 

plaintiff.    Johnson  v,  Ashland  Lumber  judgment.     Miller  t/.    Hirschberg,   27 

Co.,  47  Wis.  326.  Oregon  522. 

1.  Greenthal    v,    Lincoln,   67  Conn.  8.  See  generally  article  References, 

372.      See    also    article    Findings    op  vol.  17,  p.  978. 

Court,  vol.  8,  p.  931.  4.  Thompson  v.  Vroman,66Hun  (N. 

8.  Kehr  v.  Hall,  117  Ind.  405;  Sloan  Y.)  245,  in  which  case  it  was  insisted 

7'.  Lick  Creek,  etc..  Gravel  Road  Co.,  6  that  a  referee  erred  in  declining  to  find 

Ind.  App.  584,  holding  that  where  the  that  *'  the  complaint  alleges  a  cause  of 

court  does  not  find  that  there  was  either  action  in  tort,  not  contract,"  and  also 

a  conversion  by  the  defendant  or  a  de-  in   refusing  to  find  that  '*  in  order  to 

mand  and  refusal  to  account  before  the  maintain  this  action  in  its  present  form, 

action  was  brought,  a  judgment  for  the  it  must  affirmatively  appear  that  the 

plaintiff  is  improper.  defendant  has  been  guilty  of  conver- 

Ai  to  Time  of  Plaintiff's  Ownership.  —  sion."  It  was  held  that  these  errors. 
In  Newlovc  v.  Pond,  130  Cal.  342,  the  if  they  could  be  deem«^d  surh,  wrre 
court  found  that  the  plaintiff  was  the  harmless;  the  court  declaring  that  the 
owner  of  certain  grain  upon  the  ist  of  complaint  clearly  alleged  a  cause  of 
July,  and  that  between  that  date  and  action  in  tort  and  that  there  could  be 
the  1st  of  August,  and  "  while  the  said  no  reason  why  the  referee  should  char- 
grain  wa3  so  the  said  property  of  the  acterize  it. 

plaintiff,"    it  was   converted.     It    was  5.  Anderson  v.  Agnew,  38  Fla  30. 
held  that  it  sufficiently  appeared  from  6.  Kyle  v,  Caravello,    103  Ala.   150, 
the  findings  that  at  the  time  of  the  con-  holding  that  an  informality  in  this  re- 
version the  grain  was  the  property  of  speci  is  capable  of  correction  on  ap- 
the  plaintiff,  because  it  is  a  legal  pre-  peal;    Zeitlin   z/.  Arkaway,  (Supm.  Cl 
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A  Judgment  Xll  Dieet,  although  it  is  informal  and  is  in  sonne  respects 
the  form  of  a  judgment  in  an  action  for  the  recovery  of  chattels 
in  specie,  nevertheless  may  be  aided  by  the  averments  of  the 

App.  T.)  25  Misc.  (N.  Y.)  186;  Stephens  damages  and  such  disbursemenis  and 

V,  Koonce,  103  N.  Car.  266.    See  also  fees  as   the  statute  allows,  and  such 

German  Nat.  Bank  v,  Meadowcroft,  4  costs  as  the  trial  justice  in  his  discre- 

111.  App.  630,  in   which  case  the  court  tion  deems  proper  within  the  statutory 

citfd  Bac.   Abr.,  tit.  Trover,   D.     See  limit. 

further  Gauche  v.  Milbrath,  94  Wis.  XeoMsity  to  A^jndge  Title  in  Defendant. 

674,  in  which  case  reference  is  made  to  — Where  a  judgment  is  rendered  for 

the  form  of  a  judgment  for  the  plaintiff,  the  plaintiff  such  judgment  need  not 

Judgment  for  Beturn  of  Property  and  adjudge  that  the  title  to  the  property 

Hire.  —  In   Hoik  v.  Allen,  19  Mo.  467,  converted  is  in  the  defendant.     Smith 

which  was  an  action  ior  the  conversion  v.  So  Rill,  (Tex.  Civ.  App.  1899)  54  S. 

of  a  slave,  judgment  was  given  for  the  W.   Rep.  38,  in  which  case  the  court 

rei  urn  of  the  slave  and  damages  equiv-  declared  that  a  judgment  for  the  plain- 

alent  to  his  hire.     In  holding  that  this  tiff  does  not  vest  title  in  the  defendant 

judgment  was  not  in  the  proper  form,  until   it   has   been  satisfied;  and   that 

the  court  said:    "As  the  plaintiff  went  '*  the  effect  of  a  judgment  for  the  value 

for  damages  for  the  conversion  of  the  of  the  property  need  not  be  declared, 

property,   he  was  only  entitled  to  in-  in  terms,  by  the  judgment,  whether  it 

terest  on   the   assessed  value   of   the  vested   title   when    rendered  or  when 

slave,  and  not  to  damages  equivalent  satisfied.'*     Citing  Cooley  on  Torts  (2d 

to  his  hice.    The  action  was  brought  ed.),  p.  537. 

in  a  form  which  affirmed  the  act  of  the  Against   Defendant  in  Bepreeentative 

defendant  in  converting  the  slave.     If  Character.  —  Where    the    defendant    is 

he  was  converted,  interest  in  ihe  way  described  as  the  assignee  of  another, 

of  damages  could  only  be  given  from  nevertheless  if  he  is  guilty  of  a  conver- 

ths  time  of  the  conversion.     The  allow-  sion  it  is  his  own  wrongful  act  and  not 

ance  of  the  hire  as  damages  was  per-  that  of  his  assignois.     It  is  of  no  conse* 

mitting  the  plaintiff  to  blow  hot  and  quence  that  the  descriptive  appellation 

cold  with  one  breath."  of  assignee  is  affixed   to   the   defend- 

Dirtinotion Between  Jndgment  in  Trover  ant's  name,  and  the  judgment  should 

and  Treepaas. —  In  Hunt  z/.  Pratt,  7  R.  be  rendered  against  him,  if  at  all,  indi- 

I.  286,  it  was  said:  "  Though  time  has  vidually.     Pearce  v.  Foote,  113  111.  228. 

softened  down  the  differences  between  Judgment  as  in  Detinno.  —  In  Georgia^ 

the  actions  of  trespass  and  trover,  or  in  which  stale  the  action  of  trover  is  a 

other  actions  of  the  case,  yet,  looking  substitute  for  the  old  action  of  detinue, 

back   upon   them,    we  find   that   they  the  verdict  and  judgment  in  an  action 

are,  in  their  natures,  as  the  pleaders  of  trover  do  not  absolutely  vest  title  to 

phraseit,  essentially  distinct.  The  one,  the  property  in  the  defendant,  but  are 

being  for  a  wrong  committed  by   the  in  ihe  alternative  as  in  the  old  action 

direct  force  of  the  malfeasor,  included  of  detinue.     McBain  v.  Smith,  13  Ga. 

not  only  redress  to  the  plaintiff,   but  316. 

punishment  to  the  defendant;  and  the  Judgment  upon   PlaintifTs  Bond.—  In 

judgment  was  a  capiatur^  upon  which  Georgia  where  the  plaintiff  obtains  pos- 

the  person  of  the  defendant  was  taken  session  of  the  property  by  bail  process 

and   imprisoned    until  he  paid  a  fine,  the  court  can  enter  judgment  for  the 

Upon  the  other  hand,  when  a  party  amount  found  for  the  defendant  upon 

was  subjected  upon  a  tort  not  commit*  the  plaintiff's  bond.     Hays  v.  Jordan, 

ted    with  force,  as  in  trover  or  other  85  Ga.  741. 

actions  upon  the  case,  the  judgment  Against  Joint  Tortfeasors  —  Separate 
was  a  piisfricortfia,  SLtid  the  defendant  Counts  Against  Each.  —  Where  the  plain- 
was  amerced,  that  is,  subjected  to  a  tiff  has  a  cause  of  action  against  two 
nominal  fine  merely."  persons   who   have    jointly  interfered 

General  Bequisites  of  Judgment  —  Hew  with  his  properly  he  is  entitled  to  a 

Tork  Statute.  —  In   Wilson   v.    Vallin,  joint  judgment  against  both.      Smith 

(Supm.  Ct.  App.  T.)  32  Misc.  (N.   Y.)  v.  Briggs,  64  Wis.  497,  in  which  case 

739.  it  was  held  that  under  N.  Y.  Con-  it  was  held  immaterial  that  the  charges 

sol.  Act,  §  1420,  the  judgment,  if  in  against  each  defendant  were   in  sep- 

the  plaintiff's  favor,  should  be  for  the  arate  counts  or  statements. 
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declaration  or  complaint  and  may  be  considered  as  amended.^ 

AppUe&tion  d  Ordinary  Bulei.  —  As  in  other  actions,  whatever  judg- 
ment the  court  renders  for  the  plaintiff  must  be  warranted  by  the 
pleadings  and  the  plaintiff's  prayer,*  and  the  judgment  must  dis- 
pose of  all  the  issues  in  the  case,'  and  where  it  is  based  on  find- 
ings of  the  court  it  must  be  supported  by  such  findings.*    The 

1.  Kyle  V,  Caravello,    103  Ala.  150.  suited  and  a  judgment  of  dismissal  has 

See  also  Maund  v.  Loeb,  87  Ala.  374,  been  entered,  is  entitled  on  rooiion  10 

holding  that  after  a  judgment  mVJfV^/  a  judgment  of  restitution  against  the 

the  only  question  to  be  referred  to  a  plaintiff  and  his  surety  even  though 

juiy  of  which  the  plaintiff  is  required  the    nonsuit    was   granted    upon    the 

to  make  proof  relates  to  the  amount  of  defendant's  motion.    No  verdict  is  nec- 

damages.  essary  to  entitle  the  defendant  to  resti- 

Judgment  by  Default.  —  In   trover  a  tution  of  the  property  or  its  value.   The 

judgment  by  default  being  regularly  dismissal  alone  amounts  in  law  to  a 

entered  is  as  binding  as  any  other,  as  judgment  of  restitution  and  ipso  facto 

far  as  respects  the  power  and  jurisdic-  entitles  the  defendant  to  a  writ  of  res- 

tion  of  the  court  in  declaring  that  the  titation  or  to  a  writ  of  fieri  facias  for 

plaintiff  is  entitled  to  recover,  though  the  value  of  the  property  against  the 

the  amount  of  the  recovery  remains  in  plaintiff  and  his  surety  upon  the  bond, 

some   cases   to   be    ascertained    by   a  Thomas  v.  Price,  88  Ga.  533,  follctving 

jury.     Green  v,  Hamilton,  16  Md.  317,  Marshall  v.   Livingston,  77  Ga.  21,  in 

77  Am.  Dec.  2(^5.  in  which  case  a  mo-  which    case,   however,   the    dismissal 

tion  being  made  to  strike  out  the  judg-  was  at   the  instance   of   the   plaintiff, 

me  til  because  of  fraud,  deceit,  surprise  See  also  Clark  v.  Lee,  86  Ga.  30;  Glover 

and  irregularity,  the  court  said:    "We  ^a  Gore,  74  Ga.  680;  Freeman  v,  Nor- 

ciunot  go  into  the  circumstances  of  the  well,  25  Ga.  359. 

case,  to  perform   the  office  of  jurors;  8.  Kyle  v,  Caravello,  103  Ala.  150; 

and  especially  in  an  action  of  trover.  Smith  v.  So  Rill,  (Tex.  Civ.  App.  1899) 

where  the  question   was  the  value  of  54  S.  W.  Rep.  38. 

the  property,  and  not  what  it  produced  Jndgmtnt  fbr  Amount  in  Ezoan  of  Ad 

at    public    auction.      The    defendant  Danmom.  —  In   Altes  v.    Hintkler,   36 

might  have  moved  for  a  new  trial,  and  111.   275,  an  ad  damnum  in  the  declara- 

the  judge  who  tried  the  cause,  in  the  tion  was  for  only  five  dollars  and  the 

exercise  of  his  legal  discretion,  might  judgment  was  for  $375,  and  it  was  held 

have  afforded  relief,  but  we  cannot."  that  this  was  reversible  error,  but  leave 

See  also  article  Defaults,  vol.  6,  p.  i.  was  given  to  amend  the  declaration. 

Necessity  to  Ascertain  Amount  of  Dam-  Jndgmont  fbr  Interest.  —  In   Ross  v. 

ages  after  Deftialt.  —  Where  a  defendant  McGuffin,  2  Tex.  App.  Civ.  Cas.,  §460, 

who  is  duly  served  with  citation  fails  the  judgment  was  in  the  plaintiff's  favor 

to  appear,  and  judgment  by  default  is  for  a  certain    amount  together  with 

taken  against  him,  nevertheless   it  is  legal  interest  thereon  from  the  date  of 

necessary  for  the  iury  to  ascertain  the  said  judgment,  and  it  was  held  that  this 

amountof  damages.     Mississippi  Mills  was  not  error  notwithstanding  the  fact 

V.    Bauman,    12  Tex.   Civ.   App.  312.  that  there  was  no  prayer  in  the  petition 

But  see    Hersey   v,   Walsh,  38  Minn,  for  interest. 

521,  8  Am.  St.  Rep.  689,   which  was  Allowance  for  TTee  of  Property  Instead  of 

tro/er  for  a  promissory  note.     The  de-  Interest.  —  In  Texas  the  ordinary  meas- 

fendant  baring  failed  to  answer,  it  was  ure  of  damages  in  cases  of  conversion 

held  that  a  judgment  by  default  was  is  the  value  of  the  property  at  date  of 

properly   entered   for   the  face  of   the  conversion  with  interest,  but  in  cases 

note.  where  it  Is  alleged  and  proved  that  a 

Dismissal  of  Action  —  Judgment  of  Res-  party  has  been  deprived  of  the  use  of 

titation  Against  Plaintiff  and  His  Surety,  the  property  the  value  of  the  use  wiil 

—  In    Geor^a   where    property    seized  be  allowed  instead  of  interest.     WaU 

under  bail   process  in  trover  has  been  ler  v.  Hail,  (Tex.  Civ.  App.  1898)46  S. 

turned  over  to  the  plaintiff  upon  his  W.  Rep.  82. 

giving  the  required  bond,  the  defend-  S.  Hews  v.  Wall,  27  III.  App.  445. 

ant,  after  the  plaintiff  has  been  non-  4.  Walley  v.  Deseret  Nat.   dank,  14 
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judgment  may  refer  to  the  declarsition  or  complaint  for  a  descrip- 
tion of  the  property.* 

XIX.  Costs  —  in  General.  —  As  a  general  rule  where  the  plaintiff 
recovers  judgment  he  is  entitled  to  costs.* 

Statutory  Provisions.  —  In  taxing  costs  regard  must  be  had  to  stat- 
utory provisions  governing  actions  of  trover.^  Statutes  which 
provide  for  the  taxation  of  costs  in  actions  on  the  case  are 
applicable  to  actions  of  trover, "•  but  a  statute  providing  for  the 
taxation  of  costs  in  actions  for  money  demands  on  contract  is 
not  applicable.* 

Utah  305,  in  which  case  il  was  declared  119,   ihe   plaintiff  in  an  action  in  the 

that  no  aid  can  be   derived   from   the  SupremeCourt  alleged  that  the  value  of 

facts  not  embodied  in  the  findings.  the  property  was  $7,300  and  claimed 

Judgment  Snstalnlng  Demurrer  to  De-  damages  in  the  sum  of  $10,000  and  he 

fendanVs  Answer. —  Where  the  defend-  recovered   a   verdict   for  only  $1.     It 

ant  puts  in  a  separate  defense  as  to  a  was  held  that  as  a  justice's  court  had 

part  of  the  property,  in  which  he  al-  jurisdiction  of  the  action  the  plaintiff 

tempts  to  allege  that  the  plaintiff  gave  under  Code,  §  304,  subd.  3,  was  not 

such  part  of  the  property  to' the  defend-  entitled  to  costs.     FoihvdngkXtyL^nd^r 

ant,  the  court  on  sustaining  a  demur-  v.  Hard,  (Supro.  Ct.  Spec.  T.)  42  How. 

rer  to  such  answer  on  the  ground  that  Pr.  (N.  Y.)  131. 

it  does  not  state  facts  sufficient  to  con-        Counsel  Fees  and  Extra  Allowance  of 

siiiute    a    defense    should    not    order  Cost  —  Action     by     Administrator.  —  In 

'*  that  the  defendant  have  judgment  in  New  York  it  has  been  held  that  in  an 

said  action  in  his  favor,"  and   render  action  of  trover  brought  by  an  admin 

judgment    "  that  the  plaintiff's  com-  istrator  where  the  defenses  interposed 

plaint    be    dismissed."      Brevoort    v,  are  such  as  the  defendant  may  legally 

Brevoort,  40  N.  Y.  Super.  Ct.  211,  in  interpose,  the    defendant   upon  being 

which  case  the  court  said:     "  When  cast  in  the  action  is  not  liable  for  any 

the  defendant's  plea  goes  to  bar  the  more  than  the  taxable  cost  and  extra 

action,  if  the  plaintiff  demur  to  it,  and  allowances  given  by  the  Code  of  Civ. 

the  demurrer  is  determined  in  favor  of  Pro.  in  actions  of  this  character,  and 

the  plea,  judgment  of  nil  capiat  should  that  the  defendant  i  >  not  liable  for  all 

be  entered  notwithstanding  there  may  the  expenses  which  the  plaintiff  sees  fit 

be  also  one  or  more  issues  of  fact,  be-  to  incur  in  the  prosecution  of  such  ac- 

cause  upon  the  whole  it  appears  that  tion.     Bishop  v.  Hendrick,  82  Hun  (N. 

the  plaintiff  has  no  cause  of  action  (2  Y.)  323. 

Tidd's   Pr.,   marg.   p.  741;    Cooke    v.        8.  Wisconsin  Statute  as  to  Amount  of 

Sayer,  2  Burr.  754).     In  this  case  the  PlaintilPs  Becovery.  —  In   PViscoftsin  by 

issue  made  by  the  demurrer  related  to  statute  the   plaintiff   must   recover   at 

a  part  only  of  the  property  in  dispute.  least   fifty  dollars  in  order  to  be  en- 

As  to  the  other  part,  the  matters  settled  titled  to  costs,  and  where  he  does  not 

by  the  demurrer  determined  nothing,  recover  that  amount  costs  should  be  ad- 

At  the  most  there  should  have  been  judged  to  the  defendant.     Bugbee  v, 

interlocutory  judgment  to  stand  upon  Lombard,  94  Wis.  326.     See  also  CoU 

the  record  until  all  the  issues  had  been  lins  v.  Lowry,  78  Wis.  329. 
tried,    when  final   judgment  upon  the        4.  Hull  v.  Southworih,  5  Wend.  (N. 

whole  case  should  be  entered."  Y.)  265,  in  which  case  it  was  held  that 

1.  Hogue  V.  Fanning,  73  Cal.  54,  in  an  action  of  trover  is  an  action  on  the 
which  case  it  was  held  that  where  the  case  within  a  statute  providing  that  if 
judgment  is  made  amply  certain  by  a  in  an  action  on  the  case  a  verdict  shall 
reference  to  the  complaint  it  is  not  void  pass  for  the  defendant,  or  the  plaintiff 
for  want  of  certainty.  becomes  nonsuited  or  suffers  any  dis- 

2.  Brick  t/.  Reed,  i  Root  (Conn.)  136.  continuance,  the  defendant  shall  re- 
See  also  article  Costs,  vol.  5.  p.  100.  cover  double  costs.     Citing  Crummer 

Where  Plaintiff  Kakee  Excessive  De-    v.  Huff,  i  Wend  (N.  Y.)  24. 
nand  to  Avoid  fining  in  Justice's  Conrt. —        6.  Craumer   v.  McEnderffer,  2  Ind. 
lo  Seaman  v,  Glegner,  3  Hun  (N.  Y.)    App.  569. 
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ABANDONMENT. 

Supplementary  proceedings.  198. 

ABSTRACT  OF  TITLE. 
Trespass  to  try  title,  94a. 

ACCIDENT. 

Wittidrawing  juror,  1002. 

ACCOUNTING. 

Survival  of  right  to,  31Q. 

Trademarlcs  and  trade  names,  infringement  of,  770. 

ACCOUNTS. 

Supplemental  bill  in  suit  for  account,  34. 

ACTIONS. 

Animals,  injuries  by,  remedies  for,  886. 

Collection  of  taxes  by  personal  action,  381. 

Defaulting  tax  collector,  action  against,  436. 

Infringement  of  trademarks  and  trade  names,  752. 

Redundant  or  impertinent  matter  in  actions  at  lavr,  207. 

Survival  of  causes  of  action,  309. 

Telegraph  company,  actions  against  for  statutory  penalties,  532. 

Telegraph  message,  action  for  damages  concerning,  506. 

Tender  as  condition  precedent,  543. 

Theory  of  the  case,  649. 

Tolls,  actions  relating  to,  745. 

Trespass,  780. 

Trespass  on  the  case,  901. 

Trespass  to  try  title,  924. 

Trover  and  conversion,  1009. 

ADJOURNMENT. 

Supplementary  proceedings,  196. 
Term  or  session  of  court,  626. 

ADMIRALTY. 

Supplemental  pleadings,  50. 
Survival  of  causes  of  action,  321. 

ADMISSIONS. 

Title,  admissions  of,  735. 

Trespass  to  try  title,  admission  by  plea,  940. 

Trover,  admissions  in  plea  or  answer,  1107. 

ADVERSE  TITLE. 

Allegations  of,  731,  735. 
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AFFIDAVITS. 

Supplementary  proceedings,  order  for,  117. 

AFFIDAVITS  OF  DEFENSE. 

Extension  of  time  to  plead,  697. 

AGGRAVATION. 

Trespass,  joinder  of  counts  and  causes,  798^ 
Trespass  on  the  case,  920. 

AIDER. 

Defective  and  omiited  statements  of  title,  732, 

AMENDMENTS. 

Allegations  of  title,  avoiding  variance,  743. 
Notice  of  trial,  963. 
Supplemental  pleadings,  78. 

distinguished  from  amendments,  9. 
Trespass,  858. 
Trover,  defendant's  pleadings.  1108. 

plaintiff's  pleadings,  1091. 

AMOUNT  IN  CONTROVERSY. 

Trover,  jurisdiction  dependenr  on,  1035. 

ANIMALS. 

Diseased  animals,  886. 

Indictments,  informations,  and  complaints  concerning,  886. 

Injuries  by  animals,  civil  remedies  for,  886. 

Joinder  of  parties  in  actions  for  injuries  by  animals,  889. 

Trespassing  animals,  886 

Vicious  animals,  886. 

ANSWER. 

See  Plea  or  Answer. 

ANTICIPATORY  AVERMENT, 

Irrelevant  or  redundant  matter,  293. 

APPEALS. 

Effect  of  tender,  585. 

Supplemental  pleadings  after  appeal  has  been  taken,  53. 

Supplemental  pleadings,  orders  with  reference  to,  83. 

Supplementary  proceedings,  review  on  appeal,  204. 

Surplusage,  order  to  strike  out,  297. 

Tax  judgments,  review  of,  419. 

Terms  and  sessions  of  court,  presumption  on  appeal,  611. 

Theory  adopted  on  trial  controlling  on  appeal,  664. 

Trademarks  and  trade  names,  infringement  of,  773. 

APPLICATION. 

Striking  out  irrelevant  or  redundant  matter,  247. 
Supplemental  pleadings,  leave  to  file,  65. 

ARRAIGNMENT. 

Necessity  for  rearraignment,  1008. 

ARREST. 

Supplementary  proceedings,  warrant  of  arrest,  138. 
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ASPORTATION. 

Trover  for  asportation  of  chattel,  10Z9. 

ASSAULT  AND  BATTERY. 

Survival  of  cause  of  actioo,  346. 

ASSESSMENT. 
See  Taxation, 
Erroneous  assessment,  remedy  for,  434. 

ASSIGNMENT. 

Supplemental  bill  upon  devolulion  of  interest,  38. 
Supplementary  proceedings  by  assignee  of  judgment,  96. 
Trover,  parties  to  action,  1042. 

ASSISTANCE,  WRIT  OF. 

Pioperty  sold  for  taxes,  491. 

ASSUMPSIT. 

Joinder  with  trespass,  800. 

Surplus  money  in  hands  of  mortgagee,  217. 

Trespass,  waiver  of,  790. 

Trover,  joinder  with  assumpsit,  1031. 

ATTORNEYS. 

Control  of  court  over  appointment  and  conduct  of,  992. 

Negligence  of,  survival  of  causes  of  action,  353. 

Power  of  court  to  restrain  and  punish  offensive  conduct,  993. 

Supplementary  proceedings  by,  98. 

Supplementary  proceedings,  right  to  counsel,  151. 

Trial,  rights  and  duties  of  attorneys  at,  974. 

BAILMENT. 

Trover,  parties  to  action  of,  1044. 

BASTARDY. 

Survival  of  liability  to  prosecution  for,  360. 

BILLS  IN  EgUITY. 
See  also.  Equity. 

Original  and  supplemental  bills,  i,  15. 
Tax  sale,  setting  aside,  487. 
Tender  made  in  bill,  551. 
Trademark,  infringement  of,  760. 

BLACKMAIL. 

Threats  and  threatening  letters,  670. 

BONDS. 

Mandamus  to  compel  levy  of  tax  for  payment  of,  37o* 
Trovei  for  conversion  of,  1021. 

BREACH  OF  PROMISE. 

survival  of  causes  of  action,  324. 

BURDEN  OF  PROOF. 

Adverse  possession,  739. 

Tender,  569. 

Theory  of  the  case,  668. 

CALENDAR. 

Calling  case  for  trial,  968. 
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CANCELLATION. 

Survival  of  right  to,  320. 

CASE. 

See  Trespass  on  the  Case. 
Joinder  with  trespass,  800. 

CERTIORARL 

Tax  assessment,  review  Oi,  4^5. 

CHANGE  OF  VENUE, 

Trespass,  action  of,  794. 

CHATTELS. 

See  Trover  and  Conversion. 

CODE  PROCEDURE. 

Chancery  rules,  application  of,  7. 
Supplemental  pleadinfi^s,  i. 
Surplusage  and  redundant  matier,  330. 
Title  in  party  setting  up  right,  allegation  of,  713. 
Trover,  effect  of  abolition  of  forms  of  action.  1014. 
plaintiff's  pleadings,  requisites  of,  1060. 

COLLECTOR  OF  TAXES. 

Action  against  defaulting  collector,  426. 

CO.MMENCEMENT. 
Term  of  court,  629. 

COMPLAINTS. 

See  Decuirations  and  Complaints. 

COMPROMISE. 

Supplemental  answer  setting  up,  48. 
Supplemental  bill  setting  up,  33. 

CONDITIONS  PRECEDENT. 

Injunction  to  restrain  collection  of  taxes,  456. 
Tender  as  condition  precedent,  543. 

CONFESSION  AND  AVOIDANCE. 
Trover,  defendant's  pleadings,  zioi. 

CONFIRMATION. 
Tax  sales,  480. 

CONFLICT  OF  LAWS. 

Survival  of  causes  of  action,  321. 

CONSTITUTIONAL  LAW. 

Right  of  accused  to  be  present  at  trial,  971. 

CONTEMPT. 

Supplementary  proceedings,  process,  hearing  and  adjudication,  174. 
punishment,  179. 
what  constitutes  contempt,  165. 
whom  to  punish,  165. 

CONTINUANCE. 

Withdrawing  juror,  1002. 
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CONTINUANDO. 

Trespass,  allegations  in  declaration  or  complaint,  6i9. 

CONTRACTS. 

Survival  of  causes  of  action,  322. 

Theory  of  the  case,  absence  of  customary  averments  on  contract,  660. 

averments  ex  contractu^  when  not  decisive,  657. 

averments  of  breach  and  damages,  660. 

averments  of  particular  elements  of  contract,  659. 

whether  in  tort  or  contract,  652. 
Trespass  on  the  case,  obligations  not  arising  in  contract,  9T5. 
Trover,  election  of  remedies,  1022. 

CONVERSION. 

See  Trover  and  Conversion. 

COPYRIGHT. 

Survival  of  action  for  infringement  of,  359. 

CORPORATIONS. 

Illegal  assessment,  restraining  enforcement,  parties,  462. 

Mandamus  for  collection  of  taxes,  386. 

Supplemental  bill  upon  dissolution  and  merger,  \\» 

Supplementary  proceedings  against,  100. 

Survival  of  causes  of  action  against  stockholders  and  officers,  358. 

COSTS. 

Certiorari  to  review  tax  proceedings,  470. 

Distribution  of  surplus  money,  216. 

Enforcement  and  collection  of  tax,  422. 

Irrelevant  or  redundant  matter,  costs  occasioned  by,  263. 

Supplementary  proceedings,  200. 

Survival  of  causes  of  action,  325. 

Tender  as  affecting  costs,  589. 

Trademarks  and  trade  names,  infringement  of,  772. 

Trespass,  action  of,  873. 

Trespass  to  try  title,  951. 

Trover,  action  of,  ii2Z. 

COUNTERCLAIM. 

See  SeT'Off  and  Counterclaim. 

COUNTS  AND  CAUSES  OF  ACTION. 
Animals,  injuries  by,  889. 
Joinder  in  actions  of  trespass,  797. 
Joinder  of  trover  and  assumpsit,  1031. 
Joinder  of  trover  and  penal  action,  1033. 
Joinder  of  trover  and  replevin,  1032. 
Joinder  of  trover  and  trespass  on  the  case,  1032. 
Joinder  of  trover  and  trespass  vi  ei  armis^  ^033. 
Several  causes  of  action  in  trover,  1033. 
Superfluous  counts,  striking  out,  262. 
Surplusage,  counts  not  substantially  variant,  273. 
Trespass  on  the  case,  905. 

Trespass  to  try  title,  joinder  of  counts  and  causes,  928. 
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COUNTS  AND  CAUSES  OF  KQIIO)^  —  Continutd, 
Trover,  amendment  of  plaintiff's  pleadings,  1093. 
Trover,  necessity  for  separate  counts  and  paragraphs,  1034. 
Unnecessary  counts,  surplusage,  270. 

COUNTY  SEAT. 

Place  of  holding  court,  605. 

COURTS. 

See  Terms  and  Sessions  op  Court;  United  States  Courts. 

Place  of  holding,  605. 

Territorial  courts,  643. 

Trial,  duties  and  powers  of  court  at,  975. 

COURT  HOUSE. 

Place  of  holding  court,  608. 

Trial,  house  or  room  where  held,  960. 

CREDITORS*  BILLS. 

Supplementary  proceedings  as  substitute,  9a 

CRIMINAL  CONVERSATION, 
Survival  of  cause  of  action,  349. 

CRIMINAL  PROCEDURE. 
Animals,  injuries  by,  899. 
Blackmail,  670. 

Filing  affidavits  accusing  of  crime,  667. 
Mistrial,  necessity  for  rearraignment,  1008. 
Night  sessions  of  court,  959. 
Revenue  laws,  indictment  for  violation  of,  497. 
Statement  by  accused  to  jury,  973. 
Telegraph  company,  proceeding  against,  506. 
Threats  and  threatening  letters,  670. 
Trademark  or  trade  name,  counterfeiting,  774. 
Treason,  776. 

Trespass,  prosecutions  for,  879. 
Trial  judge,  duty  to  be  present,  978. 
Trial,  presence  of  parties  at,  971. 
Withdrawing  juror,  1004. 

CROSS-BILLS. 

Supplemental  cross-bills,  50. 
Tax  deed,  setting  aside,  493. 

CROSS-COMPLAINT. 
Trover,  action  of,  1109. 

CUSTOMS  DUTIES, 
Recovery  back,  475. 

DAMAGES. 

Animals,  injuries  by.  8g6. 
Instructions  as  to,  in  action  of  trover,  it2I. 
Matter  in  mitigation,  striking  out  as  surplusage,  949. 
Special  damages  in  trover,  1089. 

Telegraph  message,  action  in  relation  to,  averment  of  damages,  518. 
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DAMAGES  —  Continued, 
Theory  of  the  case,  668. 

Trespass,  allegations  in  declaration  or  complaint,  827. 
Trespass  on  the  case,  919. 
Trespass,  pleading  mitigation  of  damages,  833. 
Trespass  to  try  title,  937. 
Trover,  prayer  for  damages,  1087. 
Verdict  in  aption  of  trespass,  assessment  of  damages,  864. 

DEATH. 

Personal  injuries  resulting  in  death,  survival  of  cause  of  action,  342. 

Supplemental  bill  upon  devolution  of  interest,  38. 

Survival  of  causes  of  action,  309. 

Survival  of  right  of  action  for  death  by  wrongful  act,  345. 

DE  BONIS  ASPORTATIS. 

Trespass,  allegations  in  declaration  or  complaint,  818. 

DEBT. 

Joinder  with  trespass,  802. 

DECLARATIONS  AND  COMPLAINTS. 
Animals,  injuries  by,  890. 
Collection  and  enforcement  of  taxes,  403. 
Duplicity  in  statement,  remedy  under  code  practice,  282. 
Penal  action  for  evading  payment  of  toll,  747. 
Penalty  in  an  action  to  collect  taxes,  424. 
Recovery  back  of  illegal  taxes,  478. 
Rules  to  declare  and  plead,  680. 

Supplemental  complaint  or  amendment,  propriety  of,  11. 
Surplus  money,  action  to  recover,  220. 
Tax  sale,  setting  aside,  487. 
Telegraph  company,  action  for  penalty,  535. 
Telegraph  message,  action  to  recover  damages,  511. 
Theory  of  the  case,  649. 

how  question  determined,  655. 
Time  to  declare  or  complain,  680. 
Tolls,  actions  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  758. 
Trespass,  action  for,  809. 
Trespass  on  the  case,  906. 
Trespass  to  try  title,  931. 
Trover,  action  of,  1055. 
Unnecessary  counts,  surplusage,  270. 

DECREES. 

See  also  Judgments. 

Action  against  taxpayer  for  taxes,  412. 

Sales  under  decree,  surplus  money,  212. 

Supplemental  pleadings,  83. 

Supplemental  pleadings  after  decree,  52. 

Tax  sale,  setting  aside,  489. 

Trademarks  and  trade  names,  infringement  of,  768. 
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DICPICNSES. 

Inequitable  or  unconscionable  defenses,  sopplemencal  pleadings  setting 

up.  45. 
Supplemental  answers,  43. 
Tender  as  a  defense,  554. 

DKKINITKNKSS  AND  CERTAINTY. 

Duplicity  In  statement,  remedy  under  code  practice.  283. 

Injunction  to  restrain  collection  of  taxes,  453. 

Plea  of  tender,  567. 

Supplemental  pleadings.  69, 

Title,  ownership,  and  possession,  71s. 

DKMAND. 

Conver^iUon,  when  demand  not  nccessai>,  loiflb 
1>KMI*RRKRS, 

Diiit^garding  sur^usagv,  t55. 

hi^lerant  «>r  redundant  natter*  134. 

P*is*  of  tender,  $07* 

Su^MMduous  a:)d  UQnecesisarT  natter  in  plcftdiaic 

$tt^>^^ei»eiitAl  pieaiing^  75. 

TetegrApik  a9le$$J^^.  actkm  for  danag«s.  521. 

rYAd<Maa;k.  ict;;nij:«n«'Cit  oC«  7^^ 

Tiw<^«  denacfvr  to  .ieciaranca  oc 

t'^fV^ts*  .M  iV?  case.  ««^ 
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DISCRETION. 

Sinking  out  redundant  matter,  340. 
Supplemental  pleadings,  allovriog,  %%% 
Time  to  plead,  688. 

DISEASED  ANIMALS. 
Injuries  by,  887. 

DISMISSAL. 

Supplementary  proceedings,  198. 

DISTRIBUTION. 

Surplus  money  under  mortgage  foreclosure,  213. 

DIVORCE. 

Survival  of  cause  of  action,  360. 

DOGS. 

Injuries  by.  887. 

Injuries  by,  action  for,  894. 

DOUBLE  DAMAGES. 
Trespass.  830. 

DOUBLE  PLEADING. 

Trespass,  851.  • 

DOWER. 

Survival  of  causes  of  action,  336. 

DUPLICITY. 

Attack  for,  on  account  of  surplusage,  281. 

EJECTMENT. 

Joinder  with  trespass,  802. 
Property  sold  for  taxes,  490. 
Survival  of  causes  of  action,  335. 
Trover  compared  with,  1014. 

ELECTION. 

Duplicity  in  statement,  remedy  under  code  practice,  283. 

Remedy  for  redundant  counts.  278. 

Supplemental  bill  setting  up  election  pending  action,  33. 

Trespass,  election  between  acts  of  alleged,  816. 

Trover,  effect  of  exercise  of  election,  1030. 

Trover,  election  of  remedies,  1022. 

EMINENT  DOMAIN. 

Condemning  property  for  telegraph  and  telephone,  501. 
Survival  of  causes  of  action,  337. 

EQUITABLE  DEFENSES. 

Trover,  defendant's  pleadings,  1107. 

EQUITY, 

Collection  of  taxes,  restraint  by  injunction,  451. 

Foreclosure  of  tax  lien  in  equity,  388. 

Irrelevant  or  redundant  m fitter  in  equitable  actions,  265. 

Offer  to  do  equity,  548. 

Redemption  after  tax  sale,  483. 

Supplemental  pleadings,  i. 
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EQVITY  ^QmHmueJ. 

Surplus  and  redundant  matter  in  pleadings,  230. 

Survival  of  causes  o£  action  in  equity,  317. 

Tender  as  affecting  costs.  592. 

Theory  of  the  case,  whether  action  is  at  law  or  in  equity,  668. 

Title  in  party,  712. 

Trademarlis  and  trade  names,  infringement  of,  753»  760. 

Trespass,  remedy  in  equity,  791. 

Trover,  election  of  remedies,  1039. 

ESTOPPEL. 

Trover,  defendant's  pleadings,  1103. 

EVIDENCE. 

See  Witnesses. 

Application  to  strilce  out  redundant  matter,  evidence  on,  250. 

Duty  of  court  in  ruling  upon  evidence,  992. 

Pleading  evidence,  rules  against  surplusage,  267. 

Pleading  evidence,  title,  ownership,  and  possession,  720. 

Supplementary  proceedings,  examination  in,  144. 

Trial,  control  of  court  over  evidence,  980. 

EXAMINATION.* 

Supplementary  proceedings,  examination  in,  127,  144. 

EXCEPTIONS  AND  OBJECTIONS. 

Trover,  objections  to  pleadings  waived,  1091. 

EXECUTION. 

Return  of  execution  as  basis  for  supplementary  proceedings,  no. 
Supplementary  proceedings  as  equitable  execulion,  88. 
Supplementary  proceedings,  issuance  of  execution  as  conditioa  precedent, 
108. 

EXECUTORS  AND  ADMINISTRATORS. 
Supplementary  proceedings  by,  99. 
Trover,  parties  to  action  of,  1045. 

EXTENSION  OF  TIME. 

Time  to  declare  or  plead,  683. 

EXTORTION. 

Threats  and  threatening  letters,  671. 

FALSE  IMPRISONMENT. 

Survival  of  cause  of  action,  347. 

FENCES. 

Animals,  injuries  by,  895. 

FINDINGS. 

Trover,  action  of,  1122. 

FINES. 

Pleader  Inserting  irrelevant  or  redundant  matter,  264* 

FLOWING  LANDS. 

Survival  of  causes  of  action,  334. 
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FORECLOSURE. 

Redemption  from  tax  tale,  491. 

Supplemental  bill  in  suit  for,  35. 

Surplus  money  under  mortgage  foreclosures,  9ia. 

FORFEITURES. 

Enforcement  and  collection  d  tax,  433. 

FORMER  ADJUDICATION. 

Trover,  defendant's  pleadings,  IIQ3« 

FRAUD. 

Injunction  to  restrain  collection  of  taxes,  455. 
Supplementary  proceedings,  examination  in,  147. 
Survival  of  cause  of  action,  351. 
Trademarks  and  trade  names,  infringement  of,  763. 

GUARDIAN  AND  WARD. 

Trover,  patties  to  action  of,  1046. 

HEARING. 

Certiorari  to  review  assessment,  449. 

Supplemental  pleadings,  82. 

Trademarlcs  and  trade  names,  infringement  of,  767. 

HIGHWAYS. 
See  Tolls.  • 

HUSBAND  AND  WIFE. 

Personal  injuries,  survival  of  causes  of  action,  341. 
Trespass,  joinder  of  parties.  805. 
Trover,  parties  to  action  of,  1046. 

IMPARLANCE. 

Time  to  plead,  prayers  of  imparlance  and  motions  for  time,  69a, 

INDICTMENTS. 

Animals,  injuries  by,  899. 

Blaclcmail,  671. 

Exhibition  of  theatre  or  show  without  license,  646. 

Filing  affidavits  accusing  of  crime,  667. 

Revenue  laws,  violation  of,  497. 

Threats  and  threatening  letters,  671. 

Treason,  777. 

Trespass,  879. 

INDORSEMENTS. 

Trespass  to  try  title,  declaration  or  complaint,  939. 
INDUCEMENT. 

Matter  of  inducement  as  surplusage,  297. 

Trespass  on  the  case,  908. 

INFRINGEMENT. 

Trademarks  and  trade  names,  753, 

INJUNCTIONS. 

Collection  of  taxes,  restraint  by  injunction,  451. 
Supplemental  bill  setting  up  new  facis,  33. 
Survival  of  right  to  injunction,  318. 
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INJUNCTIONS—  0«rfif«^</. 

Telegraph  or  telephone  company,  constructing  lines  withoat  aothorltj.  503. 

Telephone  or  telegraph  service,  preventing  discontinuance,  506. 

Theatres  and  shows,  647. 

Tolls,  enjoining  collection  of,  746. 

Trademarl^s  and  trade  names,  infringement  of,  764. 

INSTRUCTIONS. 

Animals,  injuries  by,  897. 

Effect  of  lender,  570. 

Telegraph  message,  action  for  damages,  523. 

Threats  and  threateninr  '^tt^rs,  673. 

Title,  ownership,  and  possession,  charging  jury  as  to,  743. 

Trespass,  action  of,  859. 

Trespass,  indictments  for,  883. 

Trespass  on  the  case,  923. 

Trespass  to  try  title,  943. 

Trover,  11 19. 

INTENT. 

Trespass  on  the  case,  918. 

INTERVENTION. 

Parties  to  action  of  trover,  1054 
Supplemental  bill  by  intervening  creditor,  41. 

IRRELEVANT  MATTER. 

See  Surplusage,  Irrelevant  or  Redundant  Matter. 

ISSUE. 

Disregarding  surplusage  on  joining  issue,  255. 

General  issue,  what  may  be  shown  under,  denials  of  title,  738. 

Superfluous  pleas,  sttilcing  out  special  plea  amounting  to  general  issue,  275. 

Theory  of  the  case,  667. 

Trespass,  general  issue,  832. 

Trover,  general  issue  in,  1095. 

JOINDER. 

See  Counts  and  Causes  of  Action;  Parties. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 
Trover,  parties  to  action  of,  1046. 

JUDGE. 

Cautioning  witnesses,  991. 

Change  of  presiding  judge  during  trial,  1002. 

Changing  time  or  place  of  holding  term  or  session,  622. 

Control  over  appointment  and  conduct  of  attorneys,  99a. 

Control  over  conduct  of  trial,  975. 

Control  over  introduction  of  evidence,  980. 

Demonstration  in  court  room,  duty  to  check,  looi. 

Disqualification  of,  1002. 

Duty  in  ruling  upon  evidence,  992. 

Duty  to  be  present  during  trial,  977. 

Place  of  holding  court,  608. 

Power  to  examine  witnesses,  990. 
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JUDGE  —  QmHnned. 

Prejudicial  remarks  or  conduct,  994,  996,  997. 
Puiting  witnesses  under  the  rule,  982. 
Right  10  take  down  testimony,  991. 
Term  of  court,  before  whom  held,  609. 
Trial,  duties  and  powers  of  judge  at,  975* 

JUDGMENT. 

Action  against  taxpayer  for  taxes,  412. 
Certiorari  to  review  assessment,  449. 
Collection  of  delinquent  taxes,  proceedings  in  rem,  387. 
Mandamus  to  compel  payment  of  claim  founded  on,  371. 
Supplemental  answer  setting  up  judgment  recovered  in  another  action.  47. 
Supplemental  bill  setting  up  )\^AgaittiX, pencUntt  lite,  33. 
Supplemental  pleadings,  83. 
Supplemental  pleadings  after  judgment,  5s. 
Supplementary  proceedings  00,  85. 
what  judgments  basis  for,  103. 
Survival  of  right  to  impeach.  360. 
Tax  sale,  setting  aside,  489. 
Telegraph  company,  action  for  penalty.  540. 
Telegraph  message,  action  lor  damages,  530. 
Tender,  when  pleaded,  585. 

Trademarks  and  trade  names,  infringement  of,  768. 
Trespass,  judgment  in  action  of.  869. 
Trespass  to  try  title,  judgment  in  action  of,  948. 
Trover,  judgment  in  action  of,  1x28. 

JUDICIAL  NOTICE. 

Term  or  session  of  court,  604. 
Treaties.  779. 

JUDICIAL  SALES. 

Surplus  money  under  mortgage  foredosares,  aia. 
Tax  sales,  proceedings  after,  480. 

JURISDICTION. 

Inferior  courts  in  actions  of  trespass,  794. 
Mandamus  to  compel  levy  of  taxes  to  pay  judgment,  374. 
Supplementary  proceedings,  94. 

Telegraph  company,  actions  against  for  statutory  penalties,  53s. 
Telegraph  message,  action  concerning,  506. 
Trademarks  and  trade  names,  infringement  of,  753. 
Treaties,  suits  arising  under,  779. 
Trespassing,  vicious,  or  diseased  animals,  888. 
Trespass  on  the  case.  903. 
Trespass  to  personally  and  to  the  person,  793. 
Trespass  to  realty,  792. 
Trespass  to  try  title,  927. 
Trover,  action  of,  1034. 

United  States  courts,  exercise  jurisdiction  over  territorial  courts,  64s. 
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JURY. 

See  Trial. 

Statement  by  accused  to  jaryi  973* 

Withdrawing  jaror»  1002. 

JUSTICES  OF  THE  PEACE. 

Trover,  jurisdiction  of  justices,  1036. 

JUSTIFICATION. 

Trespass,  pleas  of  justification,  856. 

LACHES. 

Supplemental  pleadings,  leave  to  file,  53. 

LAW  OF  THE  CASE. 

Theory  of  the  case,  668. 

LEASE. 

Trover,  parties  to  action  of,  1046. 

LEAVE  OF  COURT. 

Denial  of  leave  to  file  pleading  on  account  of  redundancy,  38a 
Supplemental  pleading,  filing  of,  55. 

LEGAL  CONCLUSIONS. 

Irrelevant  or  redundant  matter,  292. 
Title,  ownership,  and  possession,  7x8. 
Trover,  plaintiff's  pleadings,  1059. 

LETTERS. 

Threats  and  threatening  letters,  67a 

LEVY. 

Mandamus  to  compel  levy  of  tax,  367* 

LIBEL  AND  SLANDER. 

Survival  of  cause  of  action,  349. 

LIBERUM  TENEMENTUM. 

Trespass,  defendant's  pleading,  839. 

LICENSE. 

See  Thkatrks  and  Shows. 

LIEN. 

Foreclosure  of  tax  lien  in  equity,  388. 

LIMITATIONS. 

Plea  of  statute  of,  in  action  for  surplus  money,  29a 
Time  to  plead,  692. 

LOST  PROPERTY. 

See  Trover  and  Conversion. 
Trover,  parties  to  action  of,  1046. 

MALICIOUS  PROSECUTION. 
Survival  of  cause  of  action,  351. 

MALPRACTICE. 

Survival  of  cause  of  action,  347. 
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MANDAMUS. 

Assessment  of  taxes,  mandamus  to  assessing  officers  and  reviewing  boards* 

468. 
Collection  of  taxes,  377. 
Direction  of  writ  to  compel  levy  of  taxes,  376. 
Enforcement  of  judgment  against  municipality*  373. 
Payment  of  taxes,  378. 
Refunding  of  illegal  taxes,  476. 
Tax  lien,  compelling  execution  of,  489. 

Tax,  mandamus  to  levying,  assessing,  and  collecting  officers,  366. 
Telephone  or  telegraph  service,  enforcement  of,  504. 
Tolls,  compelling  supervisors  to  fix  rates,  750. 

MASTER  AND  SERVANT. 

Trespass  for  acts  of  servants,  787. 
Trover,  parlies  to  action  of,  1052. 

MECHANICS*  LIEN. 

Survival  of  causes  of  action,  337. 

MENTAL  ANGUISH. 

Telegraph  message,  action  In  relation  to,  519. 

MESNE  PROFITS. 

Survival  of  causes  of  action,  336. 

MISJOINDER. 
See  Trespass. 

MISTRIAL. 

Definition,  1007. 

Discretion  of  court,  1008. 

Effect  of,  1008. 

Necessity  for  rearraignment,  ioo8, 

MONEY. 

Trover  for  conversion,  1021. 

MORTGAGES. 

Survival  of  rights  arising  from  mortgages,  318, 
Trover,  parties  to  action  of,  1047. 

MOTIONS. 

Election  as  to  which  statement  party  will  go  to  trial  on,  remedy  for  sur- 
plusage, 278. 
Irrelevant  or  redundant  matter,  striking  out,  231. 
Place  of  moving  for  extension  of  time  to  plead,  694. 
Rule  to  declare  or  plead,  680. 
Summary  judgment  against  tax  collector,  432. 
Supplemental  pleadings,  striking  out,  77. 

MULTIFARIOUSNESS. 

Attack  for,  on  account  of  surplusage,  a8i. 
Trademark,  infringement  of,  762. 

MUNICIPAL  ORDINANCE. 

Survival  of  right  of  action  for  violation  of,  360. 
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NEGLIGENCE. 

AnImalB.  injuries  by,  89a. 

Telegraph  message,  action  to  recover  damages,  5x3. 

Trespass,  action  of,  789. 

NEW  MATTER. 

Supplemental  pleadings,  allegations  of,  9. 

NIGHT. 

Sessions  of  court  at  night,  605,  959. 

NONJOINDER. 
■  See  Parties. 

NONJURIDICAL  DAYS. 
Terms  of  court.  635. 

NONSUIT. 

Telegraph  message,  action  for  damages,  523. 

NOTICE. 

Collection  and  enforcement  of  taxes,  388. 

Extension  of  time  to  plead,  693. 

Motion  for  rule  to  declare  or  plead,  681. 

Special  terms  of  court,  620. 

Striking  out  irrelevant  or  redundant  matter,  247. 

Summary  judgment  against  tax  collector,  432. 

Supplemental  pleadings,  application  for  leave  to  hie,  63. 

Supplementary  proceedings,  notice  of  orders,  194. 

Trial,  notice  of,  961. 

NOTICE  OF  DEFENSE. 

Trespass,  pleading  general  issue,  841. 

NUISANCE. 

Survival  of  cause  of  action,  348. 

OFFICERS. 

Survival  of  causes  of  action  against,  354. 

OFFICIAL  BOND. 

Defaulting  tax  collector,  action  against,  428. 

ORDERS. 

Examination  in  supplementary  proceedings,  127. 

Extension  of  time  to  plead,  697. 

Special  terms  of  court,  619. 

Supplemental  pleadings,  granting  or  denying  leave  to  file,  65. 

Supplementary  proceedings,  affidavit  for  order  of  examination,  X17. 

orders  for  payment  of  money  or  delivery  of  property,  154. 
Surplus  money  under  mortgage  foreclosure,  213. 
Vacating  order  of  examination  in  supplementary  proceedings,  137. 

ORDER  OF  SURVEY. 

Trespass  to  try  title,  943. 

OWNERSHIP. 

Title,  ownership,  and  possession,  pleading  of,  710. 

PARENT  AND  CHILD. 

Personal  injuries,  survival  of  causes  of  action,  341. 
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PARTIES. 

Action  to  recover  surplus  money»  218. 

Animals,  trespass  by,  actions  for,  888. 

Collection  and  enforcement  of  taxes,  joinder  of  parties,  401. 

Defaultini;^  tax  collector,  action  against,  427. 

Discontinuance  in  trespass  as  tu  some  defendants,  809. 

Joinder  of  parties  defendant  in  trover,  losa. 

in  actions  of  trespass,  805. 

in  trespass  to  try  title,  929. 
Misjoinder  in  trespass,  808. 
Nonjoinder  in  trespass,  808. 
Penal  action  for  evading  payment  of  toll,  747. 
Proceedings  to  restrain  enforcement  of  tax  or  assessment,  461. 
Property  sold  for  tax,  interference  of  equity,  493. 
Recovery  back  of  illegal  taxes,  477. 
Striking  out  irrelevant  or  redundant  matter,  246. 
Supplemental  answer  setting  up  devolution  of  interests,  49. 
Supplemental  bill,  68. 

Supplemental  bill  bringing  in  new  parties,  36. 
Tax  assessment,  joinder  of  parties  In  proceedings  to  restrain  enforcement, 

463. 
Tax  judgments,  review  of,  420. 

Tax  sale,  setting  aside,  485. 

Telegraph  company,  action  for  penalty,  534. 

Telegraph  message,  action  to  recover  damages.  509. 

Tolls,  action  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  755. 

Trespass  on  the  case,  905. 

Trespass,  parties  in  actions  of,  803. 

Trespass  to  try  title,  928. 

Trover,  parties  to  action  for  conversion,  1037. 

PARTITION. 

Survival  of  causes  of  action,  337. 

PARTNERSHIP. 

Survival  of  causes  of  action,  328. 

PATENTS. 

Survival  of  action  for  infringement  of,  359. 

PAYMENT. 

Supplemental  answer  setting  up,  49. 

Supplementary  proceedings,  orders  permitting  payment,  164. 

PAYMENT  INTO  COURT. 

Acceptance  and  withdrawal  of  money,  580. 
Amount  of  payment,  578. 
Effect  of,  and  of  tender,  582. 
Necessity  for  order  authorizing,  s8a 
Necessity  of  payment,  571. 
Necessity  to  keep  money  intact,  579. 
plea  of  tender,  565. 
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PAYMENT  INTO  COURT  — Gw»ft»««/. 
Rale  in  equity,  575. 
Time  of  paymeDt,  578. 
Waiver  of,  580. 
What  court  or  officer,  577. 

PENALTIES. 

Enforcement  and  collection  of  tax,  423. 

Telegraph  company,  actions  against  for  statutory  penalties,  53s. 

Tolls,  evading  payment  of,  746. 

Trademarlc  or  trade  name,  counterfeiting,  774. 

Trover  joined  with  penal  action,  1033. 

PERFORMANCE. 

Pleading  tender  of  performance,  544. 

PERSONAL  INJURIES. 

Survival  of  causes  of  action,  337. 

PERSONAL  PROPERTY. 
See  Trespass;  Trovbr. 

PETITIONS. 

Certiorari  to  review  assessment,  446. 
Supplemental  petition,  15. 

PHYSICIANS  AND  SURGEONS. 

Malpractice,  survival  of  cause  of  action,  347. 

PLACE. 

Trial,  place  of,  959. 

PLEADING  AND  PROOF. 
See  also  Variance. 

Allegations  of  title,  what  may  be  shown  under,  736. 
Denials  of  title,  what  may  be  shown  under,  737. 
Treason,  777. 
Trespass,  actions  for,  8 14. 
Trespass  on  the  case,  915,  921. 
Trespass  to  realty,  interest  of  plaintiff,  825. 
Trespass  to  try  title,  933,  940. 
Trover,  11 12. 

PLEA  OR  ANSWER. 

Additional  pleas  or  answers,  time  for,  686. 

Animals,  injuries  by,  896. 

Collection  and  enforcement  of  taxes,  defenses,  410. 

Extension  of  lime  for  pleading,  683. 

Intermingling  of  denials  and  defenses  in  one  paragraph,  remedies  for,  289. 

Redundant  denials  and  defenses,  277. 

Rule  to  plead,  680. 

Superfluous  pleas,  striking  out  special  plea  amounting  to  general  issue,  275. 

Supplemental  answer,  42. 

Supplemental  answer  or  amendment,  propriety  of,  12. 

Surplusage  in  pleading  subsequent  to  declaration  or  complaint,  274. 

Surplusage,  remedies  for,  290. 

Telegraph  company,  action  for  penalty,  540. 
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PLEA  OR  ANSWER  —  Gwik'iftf/^. 

Telegraph  message,  action  for  damages,  591. 

Teoder  as  a  defense,  554. 

Theory  of  the  case,  651. 

Title,  denials  of,  733. 

Tolls,  actions  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  763« 

Trespass,  defendant's  pleadings,  831. 

doable  pleading,  851. 

general  issue,  833. 

joint  and  several  pleas,  852. 

requisites  and  sufficiency  of  plea  or  notice,  843. 

special  defenses,  837. 
Trespass  on  the  case,  930. 
Trespass  to  try  title,  937. 
Trover,  defendant's  pleadings,  1095. 

PLEDGE. 

Trover,  parties  to  action  of,  1048. 

POSSESSION. 

Allegation  of  mere  possession,  when  sufficient,  721. 
Title,  ownership,  and  possession,  pleading  of,  71a 

POSSESSION,  WRIT  OF. 
Trespass  to  try  title,  951. 

POSTPONEMENT. 

Term  or  session  of  court,  624. 

Trial,  959. 

Withdrawing  juror,  1002. 

POWER  OF  SALE  MORTGAGES. 
Sales  under,  surplus  money,  216. 

PRAYER  FOR  RELIEF. 
Supplemental  bills,  71. 
Trespass  to  try  title,  937. 
Trover,  prayer  for  damages,  1087. 

PREJUDICE. 

Irrelevant  or  redundant  matter  in  pleadings,  259i 

PRELIMINARY  EXAMINATION. 
Treason,  776. 

PRESENTATION  OF  CLAIM. 

Telegraph  message,  action  for  damages,  52a 

PRINCIPAL  AND  AGENT. 

Supplementary  proceedings  by  agents,  98. 
Trover,  parties  lo  action  of,  1048,  1051. 

PROCEEDINGS  IN  REM. 

Collection  of  delinquent  taxes,  387. 

PROCESS. 

Supplemental  pleadings,  new  process,  80. 
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PROHIBITION. 

Remedy  to  restrain  enforcement  o£  tax  or  aBtessment,  460. 

PROMISSORY  NOTES. 

Trover  for  conversion  of,  1021. 

PUBLICATION. 

Collection  and  enforcement  of  taxes,  389. 

PUBLICITY. 

Trial,  right  of  accused,  969. 

PUBLIC  OFFICERS. 

Defaulting  tax  collector,  action  against  426. 
Proceedings  to  collect  and  enforce  taxes,  397. 
Survival  of  causes  of  action  against,  354. 

PUIS  DARREIN  CONTINUANCE. 

Supplemental  answer  analogous  to  plea  of,  43. 

QUARE  CLAUSUM  FREGIT. 

Trespass,  allegations  in  declaration  or  complaint.  817. 
Trespass  to  try  title,  925. 

QUIETING  TITLE. 

Redemption  from  tax  sale,  491. 

REAL  PROPERTY. 

See  Trespass;  Trespass  to  Try  Title, 
Allegation  of  possession,  722. 
Description  of  land  in  trespass  to  try  title,  933. 
Description  of  subject  matter  of  trespass,  818. 
Interest  of  plaintiff  in  action  of  trespass,  823. 
Survival  of  causes  of  action  relating  to,  333. 
Title,  ownership,  and  possession,  pleading  of,  710. 
Trespass  on  the  case,  909. 

RECEIVERS. 

Supplementary  proceedings,  appointment  of  receiver,  l8z^ 
at  what  stage  appointed,  182. 
bond,  194. 

extension  of  receivership,  193. 
ground  of  application,  186. 
notice  of  application,  188. 
order,  190. 

regularity  of  appointment,  193. 
removal,  194. 
who  may  appoint,  T84. 
who  may  be  appointed,  185. 
Trover,  parties  to  action  of,  1048. 

RECORD. 

Striking  out  irrelevant  or  redundant  matter,  269. 

REDEMPTION. 
Tax  sales,  481. 

REDUNDANCY. 

Irrelevant  or  redun(|ant  matter,  291. 
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REDUNDANT  MATTER. 

See  Surplusage,  Irrelevant  or  Redundant  Mattbr. 

REFERENCES. 

Oath  of  referee  in  supplementary  proceedings,  141. 

Powers  and  duties  of  referee  in  supplementary  proceedings,  141. 

Report  of  referee  in  supplementary  proceedings,  143. 

Supplementary  proceedings,  reference  in,  140. 

Surplus  money  under  mortgage  foreclosure,  !ii4. 

Vacating  and  setting  aside  order  of  reference  in  supplementary  proceedings, 
143. 
REGISTRATION. 

Trademarks  and  trade  names,  753. 

REJOINDERS. 
Trespass,  858. 

RELEASE. 

Supplemental  answer  setting  up,  48, 
RELIEF. 

See  alM>  Prayers  for  Relief. 

Theory  of  the  case,  649. 

REMITTITUR. 

Trover,  verdict  in,  1126. 

REMOVAL  OF  CAUSES. 

Actions  of  trespass,  trial  of,  796. 

REMOVAL  OF  CLOUD. 

Property  sold  for  taxes,  484. 

REPLEVIN. 

Survival  of  causes  of  action,  331. 
Trover  compared  with,  1013. 

election  of  remedies,  1085. 

joined  with,  1033.  ! 

REPLICATION  OR  REPLY. 
Plea  of  tender,  567. 
Supplemental  replies,  50. 
Trespass,  853.  I 

plea  of  liberum  tenementum^  854.  1 

plea  of  excuse,  855. 

plea  of  justification,  856. 
Trespass  to  try  title,  942. 
Trover,  1109. 

REPLY. 

See  Repucation  or  Reply, 

RESCISSION. 

Survival  of  right  to,  320. 

RETURNS. 

Amendment  of  return  on  tax  sale,  480. 
Certiorari  to  review  assessment,  447. 
Supplementary  proceedings,  return  of  execution,  xio. 
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REVIVOR. 

Supplemental  bill  bringing  in  new  parties,  36. 
Supplemental  complaint  in  nature  of  bill  of,  4a 

RULES. 

Declaration,  rule  on  plaintiff  to  declare,  68a 

SCIENTER. 

Animals,  injuries  by,  893. 
Trespass  on  the  case,  918. 

SEDUCTION. 

Survival  of  cause  of  action,  349. 

SEPARATE  TRIALS. 
Trespass,  859. 
Trespass  to  try  title,  943. 

SERVICE  OF  PROCESS  AND  PAPERS. 
Notice  of  trial,  966. 
Supplementary  proceedings,  service  of  ordert,  196. 

SESSIONS  OF  COURT. 

See  Terms  and  Sessions  of  Court. 

SET-OFF  AND  COUNTERCLAIM. 
Supplemental  answer  setting  up,  48. 
Trover,  defendam's  pleadings,  zxo6. 

SEVERANCE. 

Trespass  to  try  title,  940. 

SHERIFFS. 

Payment  of  surplus  to  sheriff,  2x7. 
Survival  of  causes  of  action  against,  354. 
Trover,  party  to  action  of,  1048. 

SHERIFFS'  SALES. 

Surplus  proceeds,  control  of  court  over,  231. 

Surplus  proceeds,  settlement  of  conflicting  claims,  92Z. 

SHOWS. 

See  Theatres  and  Shows. 

SPECIAL  PROCEEDINGS. 

Supplementary  proceedings,  85. 

SPECIAL  TERMS. 

Exercise  of  power  to  appoint,  614. 
Order  revoking  appointment,  62Z. 
Power  to  appoint,  613. 

SPECIFIC  PERFORMANCE. 
Survival  of  right  to,  319. 

SPEEDY  TRIAL. 
Right  to,  9S8. 

STIPULATIONS. 

Extension  of  time  to  plead,  684. 
Survival,  stipulation  providing  for,  317. 
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STOCK  AND  STOCKHOLDERS. 

Illegal  assessment,  restraining  enforcement,  parties,  461. 
Sunrival  of  caases  of  action  against,  358. 
Trover  for  conversion  of  certificates,  I02Z. 

STREETS  AND  HIGHWAYS. 
See  Tolls. 
Injuries  caused  by  defects,  survival  of  causes  of  action,  341. 

STRIKING  OUT. 

Allegations  not  material,  motion  to  strike  out,  384. 

Duplicitous  matter,  285. 

Irrelevant  or  redundant  matter  a3Z. 

Remedies  for  surplusage,  251. 

Supplemental  pleadings,  77,  78. 

Surplusage,  286. 

SUMMARY  PROCEEDINGS. 

Defaulting  tax  collectors,  proceedings  against,  499, 
Survival  of  liability  to,  360. 
Tax  title  giving  possession,  4qi. 

SUMMONS  AND  PROCESS. 

Theory  of  the  case,  consideration  of  form  of  summons,  661. 
Trover,  action  of,  1055. 

SUNDAYS. 

Time  to  plead,  705. 

SUPERSEDEAS, 

Certiorari  to  review  assessment,  451. 
Supplemental  pleadings,  application  pending,  65* 

SUPPLEMENTAL  PLEADINGS. 

For  contents  of  this  article  see  analysis^  I. 

SUPPLEMENTARY  PROCEEDINGS. 

For  contents  of  this  article  see  analysis^  85. 

SUPPLICAVIT. 
Discharge*  209. 
Mandatory  writ,  208. 
Procedure  on,  209. 
When  proper,  208. 

SUPREME  COURTS. 

See  cross-reference,  210. 

SURCHARGING  AND  FALSIFYING. 
Definitions,  210. 
Manner  of  procedure,  210. 

SURETYSHIP. 

See  cross-reference,  21  x. 

SURFACE  WATER. 

See  cross-reference,  211. 

SURPLUSAGE.  IRRELEVANT  OR  REDUNDANT  MATTER. 
For  contents  of  this  article  see  analysis^  223. 
Trover,  plaintiff's  pleadings,  1059. 
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SURPLUS  MONEY. 

For  contents  of  this  article  see  analysis,  21 1. 

SURPRISE. 

See  cross-refereace,  309. 
Withdrawing  juror»  1002. 

SURRENDER. 

See  cross-reference,  309. 

SURROGATES. 

See  cross-reference,  309. 

SURVIVAL  OF  ACTIONS. 

For  contents  of  this  article  see  analysis^  309. 

SWEARING. 

See  cross-reference,  361. 

SWINDLING. 

See  cross-reference,  361. 

TALESMEN. 

See  cross-reference,  361. 

TAXATION. 

For  contents  of  this  article  see  analysis,  361. 
Supplementary  proceedings  to  collect  tax,  93. 

TAXPAYERS'  SUITS. 

Individual  interest  of  taxpayer,  470. 

TAX  SALES. 

Proceedings  after  sale,  480. 

TAX  TITLES. 
See  Taxation. 

TELEGRAPHS  AND  TELEPHONES. 

For  contents  of  this  article  see  analysis,  499. 

TENDER. 

For  contents  of  this  article  see  analysis,  542. 

Return  of  property  by  defendant  pending  action,  mo. 

Supplemental  answer  setting  up,  49. 

TERMINATION. 

Supplementary  proceedings,  199. 

TERMS  AND  SESSIONS  OF  COURT. 

For  contents  of  this  article  see  analysis,  598. 

TERRITORIAL  COURTS. 

Not  United  States  courts,  642. 
Pleading  and  procedure,  642. 

TERRITORIES. 

Jurisdiction  of  United  States  court  in  Indian  Territory,  644. 

THEATRES  AND  SHOWS. 

Indictments  for  exhibiting  without  license,  646. 

Injunction,  647. 

Proceedings  for  revocation  of  licenses,  646. 

Revocation  of  license  given  by  ticket,  remedy  in  case  of,  647. 
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THEORY  OF  THE  CASE. 

For  contents  of  this  article  see  analysis^  649. 
Supplemental  pleading  changing,  35. 

THREATS  AND  THREATENING  LETTERS. 
For  contents  of  this  article  see  analysis^  670. 

TIME. 

See  cross-reference,  678. 

Service  of  notice  of  trial.  967. 

Trespass,  allegation  of  time  In  action  of,  8ll. 

Trial,  time  of,  957. 

TIME  TO  PLEAD. 

For  contents  of  this  article  see  analysis^  678. 
Supplemental  pleadings,  51. 

TITLE,  OWNERSHIP,  AND  POSSESSION. 
For  contents  of  this  article  see  analysis^  710. 
See  also  Trespass  to  Try  Titlb. 
Trespass,  alleging  interest  of  plaintiff,  823. 
Trespass  on  the  case,  statement  of  plaintiff's  interest,  911. 
Trespass,  plea  of  title,  841. 
Trespass  to  try  title,  interest  of  plaintiff,  934. 

TOLLS. 

Actions  to  recover,  745. 

Enjoining  collection  of,  749. 

Exacting  unlawful  or  excessive  toll,  actions  for,  748. 

Mandamus  to  compel  fixing  of  rates,  750. 

Penal  actions  for  evading  payment,  746. 

TORTS. 

See  cross-reference,  751. 

See  also  Trespass. 

Animals,  injuries  by,  886. 

Theory  of  the  case,  absence  of  customary  averments,  66l. 

averments  ex  delicto^  when  not  decisive,  658. 

whether  in  tort  or  contract,  653. 
Trespass  on  the  case,  90T. 

TOWAGE. 

See  cross-reference,  751. 

TOWNS. 

See  cross-reference,  751. 

TRADEMARKS  AND  TRADE  NAMES. 

For  contents  of  this  article  see  analysis^  751. 

TRANSCRIPT. 

See  cross-reference,  776. 

TRANSFER  OF  CAUSE. 
See  cross-reference,  776. 

TRANSITORY  ACTIONS. 
See  cross-reference,  776. 
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TRAVERSE. 

'  See  crofs-ref erence,  796. 

TREASON. 

Indictmeot,  777. 
Pleading  and  proof,  777. 
Preliminary  examination,  776. 

TREATIES. 

Judicial  notice,  779. 

Suiu  arising  under  treatiet,  Jurisdiction,  779^ 

TRESPASS. 

For  contents  of  this  artUU  see  analysis^  780. 

See  also  Trespassing,  Vicious,  and  Diseased  Animals;  Trespass  on  the 

Case;  Trespass  to  Try  Title. 
Sunrival  of  causes  of  action,  333. 
Trover  compared  with,  1014. 
election  of  remedies,  1027. 
joined  with  trespass,  1033. 

TRESPASSING,  VICIOUS,  AND  DISEASED  ANIMALS. 
For  contents  of  this  article  see  analysis^  886. 

TRESPASS  ON  THE  CASE. 

For  contents  of  this  article  see  analysis,  901. 
See  also  Trespass. 
Trover,  election  of  remedies,  1027. 
Trover  joined  with,  1032. 

TRESPASS  TO  TRY  TITLE. 

For  contents  of  this  article  see  astalysis,  924. 

TRIAL. 

For  contents  of  this  article  see  analysis,  953. 

See  also  Terms  and  Sessions  op  Court. 

Directing  verdict  in  actions  of  trespass,  864. 

Directing  verdict  in  trespass  to  try  title,  945. 

Disregarding  surplusage  in  pleadings,  257. 

Irrelevant  or  redundant  matter  tending  to  embarrass  trial*  261. 

Separate  trials  in  trespass,  859. 

Separate  trials  in  trespass  to  try  title,  943. 

Supplemental  pleadings  at  or  during  trial,  52. 

Theory  adopted  on  trial  controlling  on  appeal*  664* 

Theory  of  the  trial,  664. 

Unauthorized  term  of  court,  610. 

TROVER  AND  CONVERSION. 

For  contents  of  this  article  see  analysis,  1009. 
Joinder  with  trespass,  802. 
Survival  of  causes  of  action,  332. 
Trespass  as  concurrent  remedy,  789. 

TRUST  DEEDS. 

Sales  under,  surplus  money,  216. 
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TRUSTS. 

Survival  of  righu  and  liabilities  in  regard  to  trusts,  319^ 
Trover,  parties  to  action  of,  1053. 

TURNPIKES. 
See  Tolls. 

UNITED  STATES  COURTS. 

Jurisdiction  in  Indian  Territory,  644. 

Jurisdiction  over  judgments  of  territorial  courts,  645. 

Mandamus  10  compel  levy  of  taxes  to  pay  judgment,  374. 

Supplementary  proceedings  on  judgments  of  federal  courts,  106. 

Survival  of  causes  of  action,  321. 

Territorial  courts,  643. 

Trademarks  and  trade  names,  infringement  of,  753. 

Transfer  of  causes  on  abolition  of  tribal  courts,  644. 

Trover,  jurisdiction  of  state  and  federal  courts,  1035. 

VARIANCE. 

Allegations  of  title,  740. 
Evidence  in  support  of  tender,  569. 
Trover,  averments  and  proof,  11  is. 

VENUE. 

Threatening  letters,  675. 

Trespass  on  the  case,  903. 

Trespass  to  personalty  and  to  the  person,  793. 

Trespass  to  realty,  792. 

Trespass  to  try  title,  927. 

Trover,  action  of,  1037. 

VERDICT. 

Aider  by,  defective  and  omitted  statements  of  title,  732. 

Animals,  injuries  by,  899. 

Directing  verdict  in  actions  of  trespass,  864. 

Directing  verdict  in  trespass  to  try  title,  945. 

Disregarding  surplusage  after  verdict,  258. 

Telegraph  company,  action  for  penalty,  540. 

Telegraph  message,  action  for  damages,  53a 

Tender,  verdict  when  pleaded.  585. 

Trespass,  criminal  prosecution  for,  884. 

Trespass  on  the  case,  923. 

Trespass  to  try  title,  verdict  in  action  of,  946. 

Trespass,  verdict  in  actions  of,  864. 

Trover,  action  of,  1122. 

VERIFICATION. 

Supplemental  pleadings,  74. 

VI  ET  ARMIS. 
Trespass,  780. 

WAIVER. 

Notice  of  trial,  969. 

Striking  out  irrelevant  matter,  244. 
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WARRANTS. 

Supplementary  proceedings,  warrant  of  arrest,  138. 

WATERCOURSE. 

Survival  of  cause  of  action  for  obstructing  or  diverting,  334. 

WITHDRAWAL. 

Supplemental  pleadings,  78. 

WITHDRAWAL  OF  JUROR. 
Definition  and  purpose,  1002. 
Effect  of,  1005. 

Imposition  of  terms  on  granting  leave,  1005. 
Propriety  of,  in  civil  and  criminal  cases,  1004. 

WITHDRAWAL  OF  PLEADINGS 
Trespass  to  try  title,  940. 

WITNESSES. 

Cautioning  witnesses  by  court,  991. 

Excluding  from  court  room,  exemption  of  parties  from  rule,  986. 

Limiting  number  of,  discretion  of  court,  9S0. 

Power  of  court  to  examine,  990. 

Putting  witnesses  under  rule,  982. 

Right  of  court  to  take  down  testimony,  991. 

Supplementary  proceedings,  attendance  of  witnesses,  150. 
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